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Foreword

 Why Lawyers and Forensic Mental Health Professionals Must 
be Trauma-Informed

Thirty years ago, there was nothing (that is not hyperbole) in the legal literature that 
discussed trauma in the context of forensic psychology or psychiatry. Before 1991, 
there were but two cases that even mentioned both trauma and any aspect of forensic 
mental health.1 When I offered a course at New York Law School in the late 2000s 
on “Trauma and Mental Disability Law,” it was—to the best of my knowledge—the 
first such course ever offered at any US law school.

Times have changed. A simple WESTLAW search for 2019 alone2 reveals over 
80 secondary sources (law review articles and learned treatise chapters) and over 20 
cases that mention (in some cases multiple times) this relationship. An article in an 
American Bar Association journal is clear: “The need for forensic experts and men-
tal health professionals in trauma cases ... is acute” (Gwyn & Strack, 2019, p. 3). 
Within the last year, expert witnesses have regularly testified about this relationship 
in the context of cases arising in criminal law (e.g., State v. Beck, 2019), parental 
rights (e.g., Interest of N.S., 2019), custody (e.g., Hamtyon v. Williams, 2019) and 
juvenile dependency (e.g., In re A.C.), false arrest and false imprisonment (e.g., 
Gonzales v. First Food HFDC, Inc, 2019), and civil tort actions for interfamilial 
sexual abuse (e.g., Iino v. Spalter, 2019). In short, times have changed, and it has 
become essential that lawyers, forensic witnesses, and clinicians begin to take seri-
ously these connections.3

In an insightful article, Professors Sarah Katz and Deeya Haldar suggest that 
lawyers incorporate trauma-informed practice in their skill set. Trauma-informed 

1 WESTLAW search <trauma /s forensic /p psychiat! Psychol! “mental health> conducted Sept. 21, 
2013.
2 Search conducted Sept. 23, 2019.
3 This is not solely a domestic issue, but an international one as well. See, e.g., Gallagher &. Perlin, 
2018; Perlin, 2018).
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practice recognizes the impact of trauma on systems and individuals. Trauma- 
informed practice ensures that clients have access to trauma-focused interventions 
during all routine practice. These interventions incorporate an assessment of trauma 
and trauma symptoms and endeavor to treat the consequences of traumatic stress. 
Instead of asking, “What is wrong with you?” a trauma-informed practitioner asks, 
“What happened to you?” (see Cucolo & Perlin, 2017, p. 324, discussing Katz & 
Halder, 2016). In this context, Professors Sarah Katz and Deeya Haldar have under-
scored, “The trauma experiences of clients have a direct relationship to how they 
relate to their attorneys and the courts, because trauma has a distinct physiological 
effect on the brain, which in turn affects behavior in the short-term and long-term” 
(Katz & Halder, 2016, p. 366).

Tardily, we have begun to realize, variously, the impact of posttraumatic stress 
disorder on persons who have been the victims of domestic violence and trafficking, 
and of veterans who have served in the recent wars in the Middle East (Perlin, 
2015), on the traumatic outcomes of shaming processes in juvenile court matters 
(Perlin & Lynch, 2018),4 on how factors such as trauma may lead to behavior that 
results in a death sentence (Perlin, 2016), on how trauma from sexual violence may 
lead to psychiatric disability requiring long-term institutionalization (Perlin & 
Cucolo, 2017), and the need for trauma-informed care in mental health courts 
(Weinstein & Perlin, 2018). And all of these realizations call out—better, scream 
out—for greater awareness of these phenomena on the part of forensic witnesses.

This masterful book, edited by Rafael Art. Javier, Elizabeth Owen, and Jemour 
A. Maddux, is a refreshing, original, and thoughtful response to these needs, dem-
onstrating—beyond any doubt—why lawyers and forensic mental health profes-
sionals must be trauma-informed in all of their relevant work. This book does not 
simply fill a gap; it creates a high bar for any other authors who seek to enter this 
complex territory that spans the intersection of law and psychology. We are fortu-
nate that they have chosen this path.

The book is extensive, and it is comprehensive. After an initial part, setting out a 
conceptual framework (one that focuses both on issues of law such as competency 
to stand trial and sentencing mitigation, and on issues of psychology (focusing on 
how trauma issues are at the heart of forensic developmental psychology, and on the 
critically underconsidered issues that involve culture and linguistic differences in 
assessing trauma), it moves on to a host of civil forensic matters (many of which 
deal with issues that focus on children and juveniles, but also matters involving 
employment and injuries), and then on to a similar range of criminal matters (in 
addition to the ones in the opening part noted above, including sexual offenses, 
juvenile delinquency, intimate partner violence, and, so especially important, the 
role of problem-solving (diversion) courts). Finally, in the concluding part, the 

4 See id., p. 80 at 80, quoting, Coyne, 2012, p. 557, quoting Read, 2012:
The director of a mental health program for juveniles has directly criticized the shaming 

approach, stating that “[a]ll of our mental health programs end up having more and more people 
come in with trauma at the hands of humiliation ... the behavior [will] show up in different ways ... 
[and] unfortunately, the morgue may see that person.”

Foreword
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chapter authors consider best practice models, case studies of criminal cases “ripped 
from the headlines,” and a return to a special kind of diversion court, a veterans’ 
court, in a chapter written by a NY state judge who presides over problem- 
solving courts.

Each section of the book—each chapter—is replete with challenges to the foren-
sic mental health professional.5 In their introductory chapter, two of the editors—
Javier and Owen—highlight one of these challenges: “to be able to determine the 
extent to which an individual’s earlier attachment experience is implicated in future 
responses to difficult conditions that become the subject of the assessment” (p. xx). 
They note, accurately, that “not everyone who experienced early trauma ends up 
involved in the justice system as defendants or victims” (id.). But the statistics they 
share with us are unnerving: a child exposed to five or more “significant adverse 
experiences” before age 4 is 15 times more likely than others to attempt suicide, 
and 3–4 times more likely to become an alcoholic” (p. xy; emphasis added). All 
witnesses in cases involving trauma—and all lawyers involved in trauma-focused 
litigation—need to familiarize themselves with such frightening information.

Consider also the chapter by Daneille Neal, James Garabino, and Caitlin Prater 
on how trauma is at the “heart” of forensic developmental psychology. The data that 
they present—on the “strong associations between traumatic experiences and crimi-
nal behavior” (p. zz)—is essential for anyone trying to understand why some 
offenders do what they do, especially when adverse childhood experiences (ACE) 
are examined (p. zzz). Lawyers and forensic mental health professionals must all 
understand the significance of this data in their representation and evaluations of 
this population. Given the recent focus by the US Supreme Court on juvenile sen-
tencing issues (especially in the context of brain development), see, for example, 
Miller v. Alabama, 2012; for a consideration of all relevant issues, see Steinberg, 
2017), their finding that young offenders are thirteen times less likely to have 
reported no early traumatic experiences, and four times more likely than the general 
population to have experienced four or more such experiences (p. zzzz) is of pro-
found significance to all who work in this aspect of the forensic justice system.

It will be no surprise to most readers that, per the chapter by Corey Leidenfrost 
and Daniel Antonius, those who are incarcerated—be they men, women, young or 
old—have had “alarming rates of trauma experience” (p. qqq). This trauma, which 
generally began pre-incarceration, continues during the period of incarceration and 
after release, when it may have a pointedly negative impact on any post- incarceration 
treatment (p. qqq). The authors stress that identification of past trauma must start 
with initial admission and screening procedures, something that is not done at all in 
many correctional facilities. (id.) Again, for those working with this population—as 
lawyers, as clinicians, or as expert witnesses—this information is mandatory.

In his chapter on sentence mitigation, Thomas Caffrey offers a blueprint for the 
defense lawyer and the expert witness in death penalty cases (on the need for a 

5 In this foreword, I focus solely on a few chapters. The reader should not take this to mean that 
these are the only ones I found to be of value. I found them all of value, but am simply offering 
these as examples of their values to different cohorts of potential readers.

Foreword



x

 mitigation specialist in such cases, see American Bar Association, 2003).6 Here, he 
focuses on how forensic experts must be able to explain to fact-finders how an 
external event “traumatically affected the subject, and how that effect—psychologi-
cal and, or with probability, physiological—within the subject, affected the sub-
ject’s behavior at the time he or she committed the crime” (p. aaa). This may seem 
intuitive to many reading this, but it is not done in many, many cases,7 as often, 
counsel is not even aware that this is worth exploring (see generally, on the abysmal 
work done by lawyers in so many death penalty cases, Perlin, Harmon & Chatt, 2019).

I need to emphasize that there is much here for the lawyer and the witness who 
is never involved in criminal work, but who stays solely in the civil court systems. 
Think, for example, about the law as it relates to child protection matters. In their 
chapter on this topic, Susan Cohen Esquilin and Denise M. Williams Johnson focus 
both on personal and racial trauma as those phenomena relate to all the loss of a 
child to foster care via the child protection system. They note that the significance 
of race-based trauma is often misunderstood by system decision-makers, a misun-
derstanding that often results in “seriously negative consequences for both parents 
and children” (p. bbb). Trauma, they note accurately, is “central to the lives of many 
parents involved in the child welfare system” (p. bbbbb); without a full understand-
ing of this trauma—and its roots—evaluations of parental fitness are “potentially 
harmful to the parent and the child” (id.). The authors suggest a series of helpful 
steps to make it more likely that the evaluator, in taking a thorough history, will be 
able to identify past traumatic experiences, to “assess whether trauma sequelae are 
present in the current symptom picture, and to offer treatment suggestions” (id.).

The relationship between parental rights, child custody, and trauma history also 
matters in such areas as juvenile delinquency prevention (Amanda Zelechoski, 
Rachel Lindsay, and Lori Heusel, concluding that any forensic psychological evalu-
ation must be performed through a trauma-informed lens as the best possible strat-
egy for preventing negative long-term outcomes) and immigration status (Yosef 
Amrami and Javier, seeking to focus our attention on the trauma of family separa-
tion in the migration and deportation processes). Both chapters need to be read 

6 On the need for a mitigation specialist in such cases, see, e.g., American Bar Association, 
Guidelines for the Appointment and Performance of Defense Counsel in Death Penalty Cases, 31 
Hofstra L. Rev. 913, 1007-08 (2003)
7 For an almost grotesque example in which counsel did not explore mitigation avenues at trial, see 
Hammond v. Scott, 1994, p. ∗4 n. 12):

According to Hammond’s brief, this information included evidence that his father constantly 
beat his mother, abused his brothers, and raped and sexually abused his sisters (at least one time in 
front of Hammond) and that he was also beaten by his father and mother, many times in front of 
other people, causing his psychological trauma. When Hammond was nine, the father was beating 
the mother and an older brother shot and killed the father in the presence of Hammond and other 
family members. The brother then used a razor to mutilate the father’s body. After this, Hammond 
began to have nightmares, hallucinations (primarily about “Ozzie” who directs Hammond to harm 
others) and to abuse drugs. There was also some proof that Hammond is borderline mentally 
retarded (IQ 77) and suffers from severe psychopathology as well as paranoia and post-traumatic 
stress disorder. Anti-psychotic drugs have reduced the delusions, but Hammond was unable to 
obtain those drugs at the time of the crime.

Foreword
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hand-in-glove with that of Mary Kelly Persyn and Owen on the “toxic stress” of the 
asylum process on refugee children, noting that lawyers are often not provided for 
children in cases that arise out of these processes, creating even more need for 
forensic mental health professionals to be involved in such cases.

In their chapter, Zelechoski and her colleagues also point out the potential cost- 
savings of addressing areas of risk and need before delinquent behavior is mani-
fested (p. ggg), an often-hidden value in identifying, assessing, and combatting 
trauma. In theirs, Amrami and Javier tackle one of the major political issues of the 
day, stressing the “significant psychological, social and economic hardships the 
children face upon separation” (p. mmm). And in their chapter, Persyn and Owen 
make clear how the shortcomings of the legal system—in not mandating counsel 
and expert assistance—fail the children at risk and exacerbate their traumas. In all 
of these examples, the authors teach us that traumatic experiences have lifelong 
outcomes and that they cannot be isolated from the political system in which we live.

Again, these are just a sample of chapters in this magnificent work. In each of 
these—and the others—the authors demonstrate how the poison of trauma has per-
meated all of society, and how necessary it is for those who involve themselves in 
the legal/forensic system to grasp this, and to begin to figure out how these experi-
ences can be responded to and ameliorated to the greatest extent possible. The edi-
tors have done a brilliant job in putting this together. We all owe them a great debt.

New York, NY, USA Michael L. Perlin
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Chapter 1
Trauma and its Vicissitudes in Forensic 
Contexts: An Introduction

Rafael Art. Javier and Elizabeth A. Owen

 On the Pervasiveness of Trauma: Its Normal and Pathologial 
Trajectory

Trauma is an experience that, depending on how it is defined, can be considered 
pervasive and ubiquitous to all human experiences, although it is not unique to 
human beings. In its simplest form, it is a reaction of the organism/individual to 
unexpected changes in its otherwise reasonably predictable environment (Hartmann, 
1958; Russell, 1998) that causes a temporary or permanent disruption of functions 
in those affected and forces some kind of action. An example from the botanical 
world is of a plant whose growth may become compromised if the soil composition 
is changed due to lack of water or the presence of serious contaminants in the envi-
ronment that challenge the plant’s ability to thrive/survive. We can also find a num-
ber of examples in pet animals (like dogs) whose response to inhospitable 
environment that is characterized by serious and prolonged mistreatment and abuse 
could be one of fear of human interactions; once in that state, these animals may 
show antagonistic reactions to any human approaching/invading their space, which 
could include growling or outright vicious attack (attempts at biting to repel the 
object of the threat); such a maneuver can be considered more defensive than offen-
sive in nature. It could also include a partial or total surrender out of exhaustion as 
if in the midst of an anaclitic depression.

In the case of humans, there are various reactions to real or perceived conditions 
that we may experience as threatening and unsafe. These could include physiologi-
cal and psychological reactions, such as heart palpitation, sweating, tightening of 
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muscles, loss of appetite, anxiety, fear, dread, panic, and all the typical range of 
emotions associated with PTSD. The ultimate goal of these reactions is to force us 
to act and to find a more secure and predictable situation; in the process, we end up 
developing strategies (coping schemes) that are meant to ensure that the conditions 
which created the threat are kept under control at whatever cost; that may also 
include avoiding and developing phobic reactions to any situation where the 
 possibility of being hurt is even remotely possible. We can observe these types of 
reactions in a case of a child who gets badly hurt while playing with his friends, 
resulting in serious bruises and a broken arm; as a result, he is now forced to wear a 
brace that renders him unable to play for a while and thus disrupting (hopefully, 
only temporarily) future enjoyable outings with his friends; lingering fear may 
include the possibility of reinjuring the same arm or breaking the other if he is not 
careful enough, thus forcing the child to change the ways of interacting with the 
environment and friends out of the need to protect him/herself from future harms. 
That could mean no bicycle, no sports, no taking airplanes, or traveling in general, 
etc. The fear then sometimes develops into a psychological scar, representing the 
physical wound that, in the child’s mind, could become reopened if faced with simi-
lar or remotely similar situations.

This concept of a ‘psychological scar’ likely to be left by the ‘wounds’ resulting 
from traumatic experiences can be more clearly seen in another example of a young 
man who is assaulted by three masked young men with knives in the front foyer of 
his building (considered a safe haven), and who threatened to do great harm to him 
if he did not cooperate and comply. He felt the sharp edge of these knives by his 
neck and thigh, while hearing/feeling the heavy breathing of these men on him, who 
have managed to put him in a lock hold from behind, making him unable to move 
freely. It was clear that they meant business. They stripped him of all his belonging 
(e.g., watch, cash, etc.) and then threatened to take him to a more isolated place (his 
own apartment) to complete their deeds. Feeling quite alone and abandoned to his 
own destiny, somehow he was able to escape physically unharmed, but became 
overwhelmed with recurrent and lingering fear that it could happen again. Most 
immediately, he became suspicious (hyper vigilant) about everyone he did not rec-
ognize for fear that these men, whose faces he could not see because of the masks, 
were still watching him to complete the job they started. His suspiciousness went as 
far as wondering whether someone who knew him was also involved in the assault. 
Even years later, he would still become overtaken by tremendous tension and trepi-
dation whenever approaching the front of his building where it all happened. The 
whole experience was now engrained in his body-memory (sensory organization), 
which would become activated even when inside his apartment, thinking of what 
could have happened if they had succeeded in their goal. He was now saddled with 
a recurrent fear of pending danger and hyper vigilance that were generalized to 
other similar conditions/situations.

These last two examples represent the kind of physical and psychological impact 
on functioning which may result when something unexpected and dangerous hap-
pens in an individual’s life that forces a reconsideration of previously safe way of 
dealing with the world. These types of experiences are likely to prompt necessary 
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changes in one’s previous behavioral repertoire. We are aware that, although our 
reactions to disruptions and traumatic and threatening events are normally guided 
by the same evolutionary and biologically influenced need for self-preservation, 
there are specific personal qualities that determine the ultimate resolution of trau-
matic events. We are referring to those personal qualities that are developed in the 
course of our early developmental trajectory and that have been found to determine 
the different ways we are likely to react to stressful/threatening conditions in gen-
eral (Allen & Fonagy, 2017). According to some authors, these personal qualities 
are developed in the context of our early attachment reactions in relationship with 
our caretakers (Mikulincer & Shaver, 2017).

Several scholars have taken great pains to describe the processes involved in our 
becoming a fully developed and capable organism able to organize, categorize, and 
remember experiences of things/situations that occur; this ability is expected to 
ensure our psychological and physical survival. There are optimal conditions for the 
development of these important developmental milestones. Under these conditions, 
the individual can typically develop a strong and solid sense of self as a secure, 
loved, relevant, capable, and efficacious individual; able to modulate/regulate and 
use emotions that are appropriate to the circumstances; able to adapt to different 
situations; and whose ability to think remains flexible and goal directed. That is, a 
well-integrated individual is expected to emerge out of an interpersonal environ-
ment where he/she is guided to venture and engage with that environment and feels 
protected (Ainsworth & Bell, 1970; Ainsworth, Blehar, Waters, & Wall, 1978; 
Mahler, Pine, & Bergman, 1975; Sullivan, 1955). However, when the interpersonal 
environment is not optimal, when that environment is fraught with disruptions, 
something else happens that has been found to disrupt development and complicate 
the individual’s quality of life and his/her ability to develop healthy relationships.

Several studies have highlighted how different types of complicated attachments 
are developed as a consequence of types of environments that cause severe disrup-
tions in interpersonal relationships with others during the early developmental pro-
cess and subsequently. According to these authors, a disruption can occur at various 
times during the individual’s developmental trajectory with different degrees of 
implications. The earlier and more severe the disruption, the more likely to detour 
and/or seriously compromise any possibility for a viable sustainability in the future 
for some individuals (Ainsworth & Bell, 1970; Bowlby, 1988), while for others with 
well-developed resilience, this effect is less disruptive and debilitating, if present at 
all. The development of personality characteristics and behavioral disorders (e.g., 
borderline personality disorders, psychopathic tendencies, etc.) have been found to 
be influenced by the quality of these earlier experiences (Allen & Fonagy, 2017; 
Garbarino, 2015), and associated with the development of different attachment con-
stellations in these individuals (e.g., secure, avoidant, resistant, disorganized, and 
disordered attachments) (Ainsworth et  al., 1978; Bowlby, 1988; Mikulincer & 
Shaver, 2017). These constellations can be described as different cognitive and 
affective organizations profoundly ingrained in the person’s psychic structure that 
later guide his/her general relationship with the world (e.g., whom to trust and to 
fear, what situation to avoid, how to select friends and romantic partners, etc.). A 
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secure attachment is found in individuals who develop in the context of an environ-
ment sensitive and responsive to their needs. Someone with a secure attachment is 
more likely to be able to face different challenges and stresses from the environment 
with equanimity and a general sense that things will ultimately be okay. That is, that 
they do not become emotionally and cognitively disorganized, and if they do, it is 
only briefly. This is someone who is able to develop confidence and trust in others, 
and able to tolerate and engage intimacy. Several authors have elucidated the condi-
tions (e.g., the nature/quality of the response/intervention by the caretaker during 
critical developmental moments) that have been found to moderate the effect of 
psychological injuries (or traumatic conditions) on the individual that result in the 
development of healthy attachment reaction (Ainsworth & Bell, 1970; Ainsworth 
et al., 1978; Mahler et al., 1975; Sullivan, 1955).

Someone with an insecure attachment, on the other hand, tends to develop a 
relationship style where the bond with others can become easily contaminated by 
fear; this is normally expressed in difficulties dealing with mixed emotions and 
these individuals become particularly sensitive to any real or perceived rejections. 
Individuals with an insecure attachment have been found to be at risk for intimate 
partner violence and other interpersonal difficulties (Allen & Fonagy, 2017; 
Almeida, Ramalho, Fernandez, & Guarda, 2019). An avoidant attachment is found 
to develop in the context of an insensitive or overly neglectful environment; those 
with this type of attachment are prone to denial and isolation of affect under stress. 
These are individuals who tend not to feel comfortable with emotions and conse-
quently they are apt to deny their feelings, particularly in cases of negative and 
disruptive emotions (such as anger, fear, etc.). They are liable to have trouble with 
intimacy and trust, and great difficulty tolerating intense emotions; the tendency is 
to break away and demand distance from their partners, blaming them for becoming 
too clinging and demanding. They do better in situations that allow for contained, 
predictable, shallower, and not too intimate or intense romantic connections.

A resistant attachment tends to develop in the context of an insensitive or overly 
intrusive environment (characterized by expressed anger or passivity or passive- 
aggression mode). These are individuals who are very sensitive to separation, nor-
mally experienced as profound personal rejection. The tendency is then to remain 
emotionally removed from others based on their experience of a caretaker who was 
unable to be available to meet basic needs whether physical or emotional. Individuals 
with borderline personality organizations have been described as showing these 
qualities of relating (Kernberg, 1975). A disorganized attachment tends to develop 
in the context of a fearful or frightening-abusive and unpredictable and fragmented 
environment. These individuals tend to understand others’ intentions as purposely 
and intentionally attempting to do them harm and hence their need to remain ready 
to defend themselves. There is a tendency toward dissociation. Individuals with a 
paranoid organization have been described as showing these qualities of relating 
(Kernberg, 1975). Finally, a disordered attachment tends to develop in the context 
of an absent or profoundly neglectful environment where the individual is left alone 
to make sense out of the world around and unable to negotiate because they have 
been deprived of the role model normally played by the caregiver and are left with-
out a point of reference.
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 Trauma and Its Pervasive Presence in Forensic Issues

Trauma has been found to permeate the lives of many notorious criminals in our 
society. In Table 1.1, we can see early histories of abuse and neglect, abandonment, 
history of substance abuse and criminality even in parents or caretakers (an early 
trauma history), all suggesting the necessary conditions for the development of 
some types of attachment disorders preceding their history of criminality (Garbarino, 
2015). To that point, we have put together a list of case studies (Chap. 21 – Trauma 
and Its Criminal Trajectory) of individuals who have engaged in different types of 
criminal acts over the years (from fraud, to serial killings, to school shootings, sex-
ual predators, etc.), where the reader is able to look at the personal trauma histories, 
the types of attachments likely to have developed in these individuals, and the 
crimes they committed. It is clear that the different attachment styles, once devel-
oped, have been found to affect the individuals’ response to future traumatic experi-
ences; these attachment styles have been found to be intimately implicated in the 
development of personality disorders and many criminal behaviors (Allen & 
Fonagy, 2017; Garbarino, 2015; Mikulincer & Shaver, 2017).

The challenge to the forensic professional is to be able to determine the extent to 
which an individual’s earlier attachment experience is implicated in future responses 
to difficult conditions (Smith & Stover, 2016) that become the subject of the assess-
ment. This is particularly the case in view of the fact that, although traumatic condi-
tions permeate the lives of many in our society and are inescapable components of 
the lives of many individuals (Richardson, Freeh, & Acierno, 2010; Rojas-Flores, 
Clements, Koo, & London, 2017), not everyone who has experienced early trauma 
ends up involved in the justice system as defendants or victims. When we consider 
the number of victims of assaults and random shootings in subways, movie theaters, 
malls, entertainment centers, school grounds, places of worship, one’s communi-
ties, at a restaurant, and even at one’s own living quarters (https://www.ncjrs.gov/
pdffiles1/bjs/104274.pdf), it is not unusual to hear that most of us have been affected. 
To that, we can add anti-immigrant sentiments, racism, and discrimination that 
many in our society are forced to endure and the frequent acts of terrorism within 
the country and many parts of the world. When we consider all these threats, it may 
feel to many that we are not safe and should remain vigilant at all times. However, 
the reactions to these situations are likely to be influenced by the quality of early and 
subsequent personal experiences.

Statistics supporting the general sense of unsafety are found in a recent report by 
the Bureau of Justice Statistics (2019) that focuses on school settings. In this report, 
we find that there were 827,000 of total victimizations (e.g., theft and nonfatal vio-
lent victimization) at school and 503,800 total victimizations away from school 
among students aged 12–18; there were 153 killed or wounded in active shooting 
incidents at elementary and secondary schools, and 143 casualties in active school 
shooting incidents in postsecondary institutions. Also reported is the concern of 
gang activities in school, with 20% of students between the ages 12–18 reporting 
that they were bullied at school during the school year, and with 16% of students in 
grades 9–12 deciding to carry a weapon to defend themselves (e.g., a gun, knife, or 
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a club). Additionally, 6% of 12–18-year-old students reported being called hate-
related words. There was also evidence of a high percentage of teachers in elemen-
tary and secondary public school who reported being threatened with injury or 
being physically attacked, with 6% having been physically attacked by students 
from their school in 2015–16, an increase from previous years.

These findings reflect similar trends reported in such sources as National Center 
for Mental Health and Youth Violence Prevention (2012), JAMA Pediatrics (2013), 
and U.S. Department of Health and Human Services (2012). According to these 
sources, 60% of adults reported experiencing abuse and other difficult family cir-
cumstances during childhood; 26% of children in the U.S. witnessed or experienced 
a traumatic event before age four; nearly 14% of children repeatedly experienced 
maltreatment by a caregiver; 13% reported being physically bullied, 1 in 3 reporting 
that they have been emotionally bullied; 39% of children aged 12–17 reported wit-
nessing violence; 17% reported being victims of physical assault; and 8% reported 
being the victim of sexual assault. It was also highlighted that 60% of 17-year- old 
youth or younger reported having been exposed to crime, violence, and abuse, either 
directly or indirectly; and that 30% of elementary and middle school children in 
inner city communities have witnessed stabbing, with 26% having witnessed a 
shooting. An important finding in these statistics is that of those young children 
exposed to five or more significant adverse experience in the first 3 years of child-
hood were estimated to face the following challenges:

• A 76% likelihood of having one or more delays in their language and emotional 
or brain development

• Fifteen times more likely to attempt suicide
• Three–four times more likely to become alcoholic
• More likely to:

 – Develop a sexually trasmitted disease
 – Inject drugs
 – Be absent from work
 – Experience depression
 – Have serious job problems (recognizetrauma.org, 2019).

Regarding possible trauma experience in terms of domestic and relational vio-
lence, there was a serious concern of victimizations reported by the National 
Coalition Against Domestic Violence (2017), which also summarized findings from 
several sources, discussed by Javier and Herron (2018). We find in these reports that 
1 in 3 women and 1 in 4 men experience intimate partner physical violence, intimate 
partner sexual violence, and/or intimate partner stalking in their lifetime; that 1 in 4 
women and 1 in 7 men experience severe physical intimate partner violence in their 
lifetime; and that 1 in 7 women and 1 in 18 men have been stalked by an intimate 
partner during their lifetime to the point which they felt very fearful or believed that 
they or someone close to them would likely be harmed or killed. The report also 
highlights that, on average, nearly 20 people per minute are being physically abused 
by an intimate partner in the United States; and that for a single year, this equates to 
more than ten million women and men. In the end, the core finding in this report is 

R. A. Javier and E. A. Owen
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that across all types of violence examined, lifetime estimates for women ranged 
from 11.4–29.2% for rape; 28.9–58% for sexual violence other than rape; and 
25.3–49.1% for combined rape, physical violence, and/or stalking by an intimate 
partner. For men, lifetime estimates ranged from 10.8–33.7% for sexual violence 
other than rape; and 17.4–41.2% for combined rape, physical violence, and/or stalk-
ing by an intimate partner (Black et al., 2011; Walters, Chen, & Breiding, 2013).

The scientific community has been hard at work attempting to identify the vari-
ous responses likely to emerge as a consequence of  these and similar traumatic 
events. They found that these types of events result in changes in our internal and 
external environments at the cellular, physiological, and neurological levels (Fan 
et al., 2009; Kemeny, 2003; Solms & Turnbull, 2002); and that they also result in 
changes in behavioral and psychological patterns (Allen & Fonagy, 2017) that 
emerge as a function of temporary or prolonged traumatic conditions. Considering 
the range of responses discussed by these scholars, the greatest and most difficult 
challenges for the forensic professional who is asked to provide an assessment of 
psychological damage in relationship to conditions that become the subject of a 
legal action are: (a) How to identify the specific causal link(s) in relationship to a 
specific event or a series of events/incidents that are found to cause physical and/or 
psychological damage to an individual; (b) to be able to tease out from previous 
traumatic reactions the individuals may have  experienced in reference to different 
sets of circumstances, only those that apply to the situation that is the object of the 
assessment; and (c) to be able to do so sufficiently clear to be of help to the court, 
that is ultimately responsible to make a reasonably accurate adjudication of damage 
or culpability.

 Trauma and Its Trajectory

One of the most important considerations to understanding trauma and its conse-
quences is that once it occurs, it leaves an indelible mark in those affected, physi-
cally and psychologically (Russell, 1998). Something fundamentally happens to the 
individual cognitively and affectively as a result of exposure to a severe traumatic 
experience. That includes a fundamental shift in perceptions where the world is not 
experienced the same as before the trauma. This realization is reflected in the diag-
nostic descriptions included in the DSM nomenclature of trauma-related disorders, 
particularly regarding PTSD (APA, 2013). Evolutionary scholars have contributed a 
great deal to our understanding of that process and the mechanism solidly engrained 
in the human organism to ensure its physical and psychological survival (Belsky, 
2019). Some of the components of this mechanism have been described in reference 
to domestic violence (Javier & Herron, 2018) and, in that context, the work of 
Tomkins (1962, 1978) and Solms and Turnbull (2002) provide an important and 
relevant framework. We will now expand a bit more on that subject, particularly on 
the link to the physiological and psychological changes that are normally part of the 
reaction to trauma.

1 Trauma and its Vicissitudes in Forensic Contexts: An Introduction
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Our point of departure is the fact that we are biologically equipped, and guided 
by an evolutionary necessity, to organize our experiences with and reactions to the 
world around us and retain them in memory to be able to compare among future 
experiences with similar valence. This organization takes place initially sensorially 
and then more cognitively when our neurological development becomes more 
sophisticated (i.e., when the myelination of neurons is complete, which makes them 
more efficient in retaining information and data from the environment). The extent 
to which we can pay attention to, and keep in mind, what is happening in our sur-
roundings will ensure our ability to survive and thrive in that environment. This is 
particularly important in the context of environments that are inhospitable and 
threatening to the organism.

Our purpose in including this information in the introductory chapter is (1) to 
highlight both the normal, abnormal, and complex nature of the way we automati-
cally react when confronted with situations in our environment that are experienced/
perceived as threatening physically and/or psychologically; (2) to highlight that 
these reactions are initially adaptive for the most part but that they can become 
counterproductive or maladaptive when deployed inappropriately to situations/indi-
viduals not justified by the condition ‘on the ground’; and (3) to help the forensic 
professional recognize that once developed, these reactions are organized into 
shortcuts or personal scripts that become difficult to tease out when attempting to 
assess a traumatic reaction (PTSD) to specific situations assumed to have caused 
harm to the individual that we are asked to assess. The chapters included in this 
volume are meant to provide the readers with an examination of some of the typical 
conditions that require the involvement of a forensic professional and where varia-
tions in trauma manifestations and their consequences may need to be considered 
and factored in the forensic assessment.

We start our discussion by looking at the series of physiological mechanisms that 
are normally (automatically) activated when we are faced with dangerous and 
threatening situations, specifically designed for the protection and preservation of 
the organism. This follows a discussion of the more psychological and, at times, less 
obvious reactions to stressful conditions that have been associated with traumatic 
situations (e.g., guilt, disgust, shame, anger, etc.) (Allen & Fonagy, 2017; Friedman, 
Resick, & Keane, 2007). The consideration of more psychological and internally 
based reactions is not clearly listed under PTSD in the DSM-5, although they were 
in previous editions of the DSM. Nevertheless, we find it critical to understand the 
more complex trauma reactions we observe in some of the forensic clients for whom 
a forensic assessment is requested.

 The Physiological Face of Trauma

An environment found to be implicated in traumatic condition is experienced as 
stressful and out of the ordinary because it triggers the kind of physiological and 
evolutionarily based response associated with danger to the organism. We have a 

R. A. Javier and E. A. Owen
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sophisticated and complex nervous system that allows us not only to organize but 
also to categorize the various information we derive from our environment (and 
registered in and by our senses) and that we need to survive. When dealing with a 
threatening situation, we have a mechanism (the autonomic nervous system- or 
ANS) that alerts us to be prepared for action (Nevid, Rathus, & Greene, 2018). That 
is done through increased physiological activity, which involves two interrelated 
systems: The sympathetic (SNS) and the parasympathetic nervous systems (PNS). 
The operation of the first system (SNS) allows us to be prepared to deal with any 
threat/danger we may experience in our internal or external environment. In that 
context, there is gland activation (responsible for hormonal secretions) and a series 
of increased involuntary physiological activities (such as heart rate, breathing, sali-
vation, digestion, muscle tone, dilation of pupils, etc.). These reactions have been 
found to be implicated in the development of indigestion in some situations and/or 
emotional responses, such as fear and anxiety (Nevid et al., 2018); in fact, there is 
evidence that the organism will shut down any function that will divert energy to the 
threat at hand, and activates only those operations that are necessary for preparing a 
response. Fear and anxiety serve as amplifiers to communicate the seriousness of 
the situation at hand and thus function as an important signal for the individual to 
draft a response that also alleviates those affects.

Under normal conditions, our body is expected to return to its pre-traumatic con-
dition through the operation of our parasympathetic nervous system, whose func-
tion is to normalize physiological operations. As a result, the heart rate, breathing, 
muscle tone, salivation, digestion, etc., are returned to their normal levels, thus 
allowing the whole system to relax; it allows the body then to engage in replenish-
ing its energy reserves (Nevid et al., 2018).

This whole process is efficiently synchronized by The General Adaptation 
Syndrome (GAS), which is responsible for organizing all these functions so that the 
SNS and PNS are adapting at the level required by the level and nature of the threats 
to the organism. This is accomplished through the operation of three basic and inter-
related stages (alarm reaction, resistance, and exhaustion) which function in concert 
to ensure its ultimate goal, the preservation and protection of the organism. The 
alarm reaction stage is characterized by heightened sympathetic activity, during 
which our body is mobilized to prepare for the challenge triggered by the threat 
experience. This is followed by the resistance stage, or an adaptation stage, where 
the organism remains alert but not as high as when in the alarm stage; this stage 
allows the organism to renew spent energy and repair whatever damage may have 
occurred in the previous stage. Finally, in the exhaustion stage our whole system is 
then managed and maneuvered by the parasympathetic system, whose basic func-
tion is to bring down (a deceleration of) heart rate, respiration, etc., and eventually, 
an opportunity to return to homeostasis (Nevid et al., 2018).

When the individual is forced to live in situations that requires the organism to 
remain at a constant alert (highly tense and life threatening, like when living in a 
war zone, domestic violence, repressive governments, etc.), it can result in damage 
to those parts of the body which are now forced to operate without the necessary 
resources normally distributed through the blood supply which has been interrupted 

1 Trauma and its Vicissitudes in Forensic Contexts: An Introduction
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by the emergency decree operating in the whole system. This condition has been 
referred to a Disease of Adaption that comes about when the source of stress per-
sists, resulting from mild (allergic reaction) to more serious conditions (such as 
heart disease and even death, compromised perceptions about others’ motivations, 
and other serious psychological conditions, etc.) (Nevid et al., 2018).

In a recent paper, Belsky (2019) reaffirmed this very view, already amply dis-
cussed in her earlier publications (Belsky, Steinberg, & Draper, 1991) of how the 
organism develops adaptation strategies to even most difficult early-life adversities, 
guided by evolutionary-based goals. That the individual will do whatever it takes to 
survive, even developing strategies that, in the mind of others not living in the midst 
of these individuals’ situations, may seem counterproductive. In the end, the author 
suggests that although, an adaptation strategy is developed because of its “beneficial 
effect on the dispersion of genes in future generation…” and may have an evolution-
ary adaptation benefit, “… [it] may or may not be considered psychologically or 
culturally beneficial” (p. 241). One of the consequences of the evolutionary adapta-
tion is that it may or may not accelerate child and adolescent development and 
promote reproductive fitness, depending upon how extreme the developmental con-
ditions are. If the environmental conditions are so extreme to the point of threaten-
ing survival itself, the energy and resources of the organism are then used primarily 
for maintenance purposes, rather than growth and reproduction. Under adverse/
high-risk conditions (e.g., growing up in a high- risk environment, financially unsta-
ble household, absent parents due to death, abandonment or imprisonment; a family 
environment characterized by sexual, physical, and or verbal abuse, etc.), develop-
ment can become accelerated because “this should increase the chance of reproduc-
tion, the ultimate goal of all living things, before dying or having one’s mate quality 
seriously compromised” (Belsky, 2019, p. 242); this is done in an effort to ensure a 
future for that person’s gene pool, only when it is not too extreme. Such a tendency 
may explain the various behaviors we find in individuals living in high-risk environ-
ments, including children and adolescents engaging in “adult-like behaviors ear-
lier…. (e.g., drinking, smoking, sex)” (p.241) than compared with others of similar 
age range not living in the same threatening conditions. An example of develop-
ments not being accelerated because the conditions are too extreme are findings of 
delayed puberty development in cases of “early-life deprivation (e.g., physical and 
emotional neglect, food insecurity), but not in threat exposure (e.g., child abuse, 
domestic violence)” (Sumner, Colich, Uddin, Armstrong, & McLaughlin, 2019, as 
cited by Belsky, 2019, p. 242). Young children suffering from severe deprivation (a 
form of intense trauma) were found to become totally withdrawn and apathetic to 
their environments when left unattended without or very limited and/or unpredict-
able human contacts (Spitz, 1946); again, this suggests that an internal biological 
mechanism is at play from the very beginning, where withdrawal of function is used 
as an attempt to preserve the limited available personal resources.

Findings from several studies looking at the effect of stress on the body have 
provided us with sufficient data to keep us vigilant about the effects of stressful con-
ditions. For instance, prolonged stress has been found to weaken the body’s immune 
system (Fan et al., 2009; Kemeny, 2003) and be implicated in the development of 
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cancer of various organs, heart conditions, digestive difficulties, hypertension, dia-
betes, sleep disorders, memory difficulties, anxiety and depression, Alzheimer’s 
Disorder, and in some, neurocognitive disorders, etc. (Alzheimer’s Risk Gene, 2011; 
Nevid et al., 2018). (We say ‘implicated’ because there are likely other genetic and 
physical factors involved in some of these conditions). It has been implicated indi-
rectly in the development of Wernicke’s Disease (and Korsacoff syndrome) normally 
triggered as a consequence of alcoholism and the resulting depletion of vitamin B1 
from the brain (Charness, 2009; Nevid et al. 2018). That is the case when the alco-
holism is initially triggered in an attempt to respond to a traumatic condition. Most 
recently, for instance, posttraumatic symptoms were found to contribute to alcohol 
misuse and hazardous drinking in a group of trauma-exposed Latinx, a behavior 
related to maladaptive emotion dysregulation (Paulus et al., 2019).

Similarly, there are other conditions when stressful and inhospitable conditions 
that have introduced anxiety and depression in the developing child/adolescent 
(e.g., mother’s infection, substance abuse, and family conflicts during pregnancy 
and subsequently, etc.) have been found to be implicated in the development and/or 
maintenance of mental disorders (e.g., particularly anxiety and depression), learn-
ing disabilities, attention-deficit disorders, and even suicide (APA, 2000, 2013; 
Blanchard, Gurka, & Blackman, 2006; Dervic, Brent, & Oquendo, 2008; Einfeld 
et al., 2006; Essex et al., 2006; Fergusson & Woodward, 2002; Kilpatrick et al., 
2003; McGillivray & McCabe, 2006; Nevid et al., 2018; NIMH, 2003; Pelkonen & 
Marttunen, 2003; Weissman et al., 2006).

Finally, trauma reactions have also been found to occur from TBI or assault 
(Teasdale & Engberg, 2003) from sport (football, soccer, hockey, baseball, etc.) 
(Schwarz, Penna, & Novack, 2009; Small et al., 2013), or because of domestic vio-
lence (Banks, 2018). There is some evidence that progressive dementia due to trau-
matic brain injury is more likely to result from multiple head traumas than from a 
single blow or head trauma (McCrea et al., 2003). Yet, several scholars have empha-
sized that even a single head trauma can have psychological effects, and if severe 
enough, can lead to physical disability or death. It was also found that the specific 
changes in personality vary with the site and extent of the injury following traumatic 
injury to the brain (Nevid et al., 2018).

 A Cognitive/Affective Face of Trauma

Several scholars coming from different theoretical persuasions have provided expla-
nations of the cognitive and affective mechanisms normally implicated in our 
responses to traumatic and inhospitable conditions (Allen & Fonagy, 2017; Beck, 
2009, 2019; Bowlby, 1973, 1980, 1982; Ellis, Abrams, & Abrams, 2009: Freud, 
1894, 1896; Kernberg, 1975; Luyten, Mayes, Fonagy, Target, & Blatt, 2017; Mahler 
et  al., 1975; Morris, Javier, & Herron, 2015; Solms & Turnbull, 2002; Sullivan, 
1955; etc.). These inhospitable conditions have been found to be implicated in the 
development of psychopathology in general, including personality and character 
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disorders. As indicated earlier, these conditions (e.g., trauma-related disorders, sub-
stance use disorders, personality disorders, etc.) are found in the DSM nomencla-
ture and in clients involved in the justice system (APA, 2013; Garbarino, 2015). 
Since the common denominator of these different views is the involvement of strong 
emotions and the individual’s difficulty to negotiate these emotions, we will use the 
work of Solms and Turnbull (2002), Tomkins (1962, 1978), Demos (1998) and 
Allen and Fonagy (2017) to guide our analysis. We find that their views tend to 
incorporate not only a close evolutionary-based connection between emotions and 
neuroanatomy in processing and responding to unusual/traumatic latent conditions 
in the individual’s internal and external environment, but also offer other explana-
tory models that provide additional enrichment to our understanding of the 
phenomenon.

According to these authors, the processes described earlier guided by the opera-
tion of the central nervous system that makes possible for us to receive/organize 
information about our environment through our senses (Luria, 1973; Solms & 
Turnbull, 2002), also prepares us for much more sophisticated development. That is, 
the ability to organize information into good, bad, or neutral, based on our physio-
logical reactions that are strongly linked to our basic affective physiological reac-
tions to this information. Tomkins (1962, 1978) has identified eight 
physiological-based rudimentary affective reactions (affects) involved in that orga-
nization (e.g., enjoyment, interest, distress, anger, fear, startle, disgust, and shame); 
Solms and Turnbull (2002), on the other hand, were only able to identify (based on 
their neuropsychological studies) four basic affects that are implicated in the orga-
nization of our reactions to the world around (e.g., seeking, rage, fear, and panic). 
According to these authors, these basic emotions are organized as part of what they 
called basic-emotion command systems, which is normally deployed to respond to 
different internal and/or external demands (threats). Most importantly, these authors 
were able to identify specific neurologically based functions implicated in the oper-
ation of these different affective responses to environmental demands, particularly 
in cases of high importance for the individual’s physical and emotional survival.

It is presumed that these neurological functions become particularly operational 
in traumatic conditions and are involved in the development of specific organized 
structures that encapsulate the organization of different experiences into specific 
categories or personal scripts, as a function of the emotions they elicit in us. These 
are experiences that elicit and are then organized around personal scripts character-
ized by fear, joy, shame, bewilderment, disgust, anger, or panic, etc. Demos (1998) 
defines scripts as “sets of ordering rules for the interpretation, evaluation, predic-
tion, production, or control of scenes,” or experiences in the world (p. 82). By that 
she meant that,

Inherent in the script is the specific way of responding to the demands of the scene (e.g., run 
away, get ready to fight back, or to remain quiet) that the individual has already incorpo-
rated into [his] her repertoire and that tends to guide that individual’s behavior when relat-
ing in [his]her surroundings…once traumatized by abuse, the individual may not only feel 
threatened by the components of the event related to the abuse…by remembering the con-
tent of the communication surrounding the event and/or other components of the abusive 
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experience… the time of the event…the quality of the perpetrator’s voice preceding the 
abuse…The victim may remember the items of clothing as well…the time and place of the 
occurrence…In a final analysis, the purpose of these scripts (or schemas) is to allow and 
guide the organism to respond to the environmental demands in a parsimonious, efficient, 
and historically contextual manner, the ways that are consistent with one’s… history. (Javier 
& Herron, 2018, p. 14)

In other words, these personal scripts function as shortcuts that are deployed auto-
matically as part of the sympathetic nervous system mechanism for the protection of 
the individual when an experience triggers feelings and emotions initially and his-
torically associated with development of specific scripts. Warburton and Anderson 
(2018) provide an excellent description of the development and automatic deploy-
ment of these personal scripts, and which they suggest are normally operationalized 
through associative conditioning, instrumental conditioning, and social learning. An 
important point made by these authors is that the associative activation depends also 
upon unique personality characteristics (e.g., highly anxious, fearful prone, with 
borderline characteristics, etc.), as well as mental resources of the victim (e.g., 
whether the person feels he/she has what it takes to address the threat). These per-
sonal resources are what are referred to as ‘self-efficacy,’ ‘ego strength,’ or ‘resil-
ience’ in various literature (Bellak & Goldsmith, 1984; Blanck & Blanck, 1974). 
According to Warburton and Anderson (2018), although strongly anchored in the 
individual’s personal behavioral repertoire, these scripts can be altered through sys-
tematic and sustained intervention, so their deployment becomes more appropriate 
to the situation at hand and more a function of conscious and volitional decision on 
part of the individual than mere reflexive reaction.

The fact that personal scripts, once developed, are so endemically present in all 
human behaviors creates a challenge to the forensic professional who is asked to 
assess a specific consequence of an event presumed to have caused damage to an 
individual. It requires an examination of personal information related to a develop-
mental period that precedes the forensic issue under consideration and that may be 
directly or indirectly implicated in the forensic issue. As we stated earlier, several 
scholars have looked at specific and critical conditions that have been found to be 
implicated in the development of one’s personal scripts and emphasize the period of 
early development of attachment as being most critical. The works of Bowlby 
(1973, 1982) and Ainsworth et al. (1978), and later further expanded by Allen and 
Fonagy (2017), provide us with a wealth of empirical findings on the role earlier 
attachments could play in and impact on further functioning; included in that impact 
is the development of particular psychopathologies found to be present in individu-
als involved in the justice system (Garbarino, 2015).

An extreme disruption of a healthy attachment development is captured in the 
concept of Attachment Disorder or Reactive Attachment Disorder (Steele & Steele, 
2017) described in the DSM. It refers to a constellation of disturbed behavior devel-
oped as a response to an extreme variation from the average expectable environ-
ment. It applies to individuals (normally children) whose behavior is characterized 
by extreme withdrawal from social interaction or where, if there is an interaction, it 
is characterized by a shallow and superficial investment in relations with multiple 
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others (Luyten et al., 2017). The development of this type of reactive attachment 
condition is considered a sign of core deficits in self and social development that 
tend to occur in children and other individuals who have suffered extreme neglect 
and maltreatment over a sustained period.

Bowlby (1944) was able to identify problems with attachment in criminal behav-
ior in his study of 44 juvenile thieves at the London Child Guidance Clinic during 
1936–1939. This is something that he considered a reenactment later in life of early 
patterns of attachment disruptions. He found that these youths’ quality of their early 
attachment histories was consistently unstable and problematic. During that same 
period, Spitz (1946) observed the development of what he called anaclitic depres-
sion in orphaned children deprived of human interactions. This was followed by the 
seminar work of Mahler and her associates who delineated, through careful obser-
vational studies, the early contexts of the development of these scripts as a function 
of the quality of the early environment (Mahler et al., 1975). These seminal works 
provide us with empirical contexts to understand how the transformative effect of 
earlier relationships (good or bad) with one’s human environment reverberates 
throughout the person’s overall relationship/interaction with their surroundings. 
When the nature and quality of those early relationships were found to be positive, 
it led to a good outcome of a healthy, stable, and socially well-integrated and pro-
ductive citizen. When the early environment was less than ideal, it was found to lead 
to behavioral difficulties and even criminal behaviors (Garbarino, 2015).

Blatt was able to identify anaclitic (or dependent) depression in adult clients as 
well (Blatt, 2004), a condition normally associated with inhospitable/neglectful 
family environment during early developmental history. Anaclitic depression is 
characterized by feelings of loneliness, helplessness, weakness, intense and chronic 
fears of being abandoned and left unprotected and uncared for. There are deep, 
unfulfilled longings to be loved, nurtured, and protected. Those with this condition 
are unable to internalize the experience of satisfaction (indicating a problem with 
mentalizing). The relationship with others is found to be valued based on what they 
can derive from these individuals in terms of immediate care and comfort provided 
(Blatt, 2017). Unlike the typical experience of depression, anaclitic depression is 
more profound in nature and quality and reflects a serious problem with self-con-
cept and self-efficacy.

In explaining past trauma (particularly related to early experience of bullying 
and cyberbullying), several scholars have also suggested a ‘Developmental Cascades 
Model’ to explain its effect; such a model is very much in keeping with findings 
already discussed earlier in this chapter. This model posits that there are cumulative 
consequences of past problems and past traumatic events that reverberate through-
out the individual’s developmental trajectory and predict difficulties in adulthood 
and across systems and generations (Lereya, Copeland, Costello, & Wolke, 2015; 
Masten & Cicchetti, 2010). This model was used by Indellicati (2019) to look at the 
effect of childhood and adolescent peer victimization on academic, social, and emo-
tional adjustment in college students as part of her doctoral dissertation.
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 Sources of Trauma in Forensic Contexts and Its Diagnostic 
Challenges

From a forensic perspective, any condition which impacts the normal developmen-
tal trajectory and/or functioning of the individual and whose impact is sufficiently 
serious as to cause a traumatic condition that derails temporarily/permanently the 
individual’s future, can be of interest to the forensic professional. Again, the chal-
lenge here is how to determine and distinguish the immediate causal link to the 
damage being examined, as well as being able to identify those responsible (Koch, 
Douglas, Nicholls, & O’Neill, 2006); most importantly, to determine whether the 
principle of mens rea applies. For that to be the case, the person/entity identified as 
responsible (e.g., the landlord in case of lead poisoning of children inhabitants of 
that landlord’s property; a driver in case of car accident; a mechanic/dealer in case 
of a malfunctioned vehicle involved in a deadly accident; a tobacco industry in case 
of lung cancer caused by first or second-hand smokers; a police officer/prison per-
sonnel in a case of death while apprehending or while in custody, etc.) has to be 
found to have “intentionally committed an act, violent or otherwise, with a guilty or 
wrongful purpose” (Huss, 2014, p.  98), and thus violated established norms. 
Although simply defined, it is a lot more complicated to prove intentionality. A case 
in point may be when legal responsibility for an act may become unenforceable if 
the one responsible is found to be mentally incapable or insane at the time of the 
identified incident.

 The First Complication Is One of Definition

Koch et al. (2006) make the point that it is not enough to define a situation as ‘stress-
ful-related emotional condition’ (resulting from real or imagine threats or injuries); 
they argue that to be legally bound when it becomes the subject of personal injury 
compensation claim or criminal injury compensation, it should include causation by 
a third party, substantial economic costs, lack of productivity, mental illness, 
increase in substance abuse, depression, etc. (Koch et al., 2006). According to these 
authors, we should add the issue of how to determine degree of compensation and 
level of culpability/causation in the context of other possible factors which may be 
involved, such as psychological vulnerability factors (or preexistence conditions).

 Issue of Accuracy of Diagnosis

We also run into the problem of being able to accurately diagnose whether PTSD, 
as defined in DSM-5, can apply. This very issue was seriously challenged by Allen 
and Fonagy (2017) in their recent publication on trauma and also discussed in this 
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book by Caffrey (Chap. 5). They make the point that unlike the DSM-IV, the new 
diagnostic category for PTSD does not consider subjective experience of what could 
be considered extreme distress at the time of a traumatic event. According to these 
authors, by only focusing on an objective delineation of observable physical injury 
and behaviors, the DSM-5 is missing from serious considerations a whole range of 
psychological or emotionally laden situations that have been found to be profoundly 
damaging to many (e.g., such as situations that are humiliating and sadistic or when 
the individual is submitted to psychological neglect or act of terrorism and mental 
torture) (Bifulco, Moran, Baines, Bunn, & Stanford, 2002; Erickson & Egeland, 
1996 as cited by Allen & Fonagy, 2017).

This is further complicated by the findings that exposure to objectively defined 
trauma events has (at times) not been found to be sufficient to produce PTSD 
(Rasmussen, Verkuilen, Jayawickreme, Wu, & McCluskey, 2019; Rosen & 
Lilienfeld, 2008); meaning that just because one is exposed to a trauma event, they 
will not necessarily develop a diagnosable PTSD. The fact that the symptom clus-
ters of PTSD are sometimes evident even in the absence of objectively defined trau-
matic event (like in Criteria A) makes the diagnosis of PTSD in the context of 
DSM-5 more problematic. For instance, PTSD syndrome has been found in rela-
tionship to seemingly ordinary stressors, such as family problems, parental divorce, 
occupational difficulties, deaths of loved-ones, or serious loses, etc., where it was 
reported that the more severe the stressor, the more the likelihood of developing 
PTSD (Friedman et al., 2007; Gold, Marx, Soler-Baillo, & Sloan, 2005 as cited by 
Allen & Fonagy, 2017). In the end, these authors conclude that there is enough evi-
dence to raise “appropriate questions about the precise etiological role of traumatic 
event…in PTSD” (p. 167). This means that a traumatic reaction may still be present 
in an individual even when a PTSD diagnosis, as defined by the DSM current 
nomenclature, may not totally apply. Rasmussen, Verkuilen, Jayawickreme, Wu, 
and McCluskey’s recent article (2019) confirm this argument and concluded that it 
is clear from the literature that it is difficult to identify clear diagnostic items that are 
unique to posttraumatic stress disorder because many of the items utilized to assess 
PTSD also overlap with requirements for other diagnostic categories, such as anxi-
ety and depression. They conclude that it is important to keep in mind that PTSD is 
not one thing, and that re-experience and avoidance are the only two factors that 
meet standards for construct validity. They even suggest a radical solution to the 
problem with DSM diagnosing of PTSD, which is to address the conceptual flaw by 
focusing on measuring what is uniquely PTSD separate and apart from any overlap 
with other diagnoses related to negative emotions. To that point, Malaktaris and 
Lynn (2019) recently looked at the relevance of flashbacks to the PTSD diagnosis 
by comparing three groups of individuals with PTSD or subthreshold PTSD symp-
toms (or PTSS) with or without flashbacks to a trauma-exposed control and control 
participants without trauma exposure. They found that individuals with PTSD 
reported “significantly greater sleep disturbances, experiential avoidance, and lower 
mindfulness than those without PTSS…”; also, that “individuals without PTSD 
underestimated the vividness, emotional intensity, distress, and functional impact 
associated with flashbacks…” (p. 249); no fragmentation of flashbacks was found 

R. A. Javier and E. A. Owen



21

in individuals with PTSS. That is, individual with PTSS, with or without flashbacks, 
reported significantly more psychological symptoms compared to individuals with-
out PTSS; there was an increase in sleep disturbances in individuals with PTSS.

A similar example is provided by Koch and associates (2006) who examined the 
role of dissociation found to be involved in the diagnosis of two interrelated diag-
nostic conditions since the DSM-IV, namely PTSD and Acute Stress Disorder 
(ASD). According to these authors, this condition may require two diagnoses (PTSD 
and ASD) to capture the reality of some individuals who are found to have suffered 
trauma and who may meet criteria for PTSD one-month post-trauma but not 
ASD. They concluded that such a decision de facto “arbitrarily dichotomizes a natu-
rally occurring continuum” (p. 13). They also suggested, in this regard, that consid-
ering the often-strong comorbidity of PTSD with diagnoses of anxiety and mood 
disorders, personality disorders, substance abuse, etc., and the fact that our under-
standing of our beliefs about emotionality may lead to vastly different responses 
across cultures, to consider placing PTSD as part of a larger construct such as a 
“negative affectivity” construct (p. 10). In the end, however, it leaves us with a lin-
gering question regarding the determination and adjudication of responsibility when 
“the relationship between traumatic event and PTSD is mediated by attributional 
style, cognitive processing, and emotionality, which differs across developmental 
stages…[and where] the prevalence, course, and expression might differ as well” 
(Koch et al., 2006, p. 12).

Allen and Fonagy (2017) suggest with regard to the DSM-5 that it would be 
more appropriate, and more in keeping with the data on the ground, to consider a 
broader diagnostic category to include a “multitude of symptoms, relationship and 
identity disturbance, as well as patterns of self-harming behavior than can stem 
from repeated and severe trauma, including childhood abuse and neglect” (p. 167). 
According to these authors, this was initially suggested by Herman in 1992 and 
1993 under the concept Complex PTSD to be diagnosed as “disorders of extreme 
distress not otherwise specified” (p. 167), and further developed by Courtois and 
Ford (2009), Ford and Courtois (2009), and Courtois (2016) with the concept of 
Complex Psychological Trauma and Complex Traumatic Stress Disorders. Allen 
and Fonagy (2017) conclude that we are in a better, and more accurately and empiri-
cally based position, when defining and/or assessing the impact of trauma on an 
individual’s function by considering that “…traumatic stress makes some substan-
tial-albeit individually variable-contribution, in conjunction with a host of other 
etiological factors” (p.168). They further suggest that we should consider that to be 
the case for ‘simple’ and for ‘complex’ PTSD. Koch and associates (2006) also sug-
gest that the event itself is not the most important predictor of PTSD but that indi-
vidual characteristics and perception of the event are the most relevant factors in this 
regard. This is not to say that the nature, quality, and intensity of the trauma event 
should not be carefully examined, because they should.

The description of complex trauma and its effect that emerged from the work by 
Courtois and Ford (2009) and Ford and Courtois (2009) has three basic require-
ments: The first one (1), that it has to be related to an early experience of abandon-
ment and or harm at a time the individual was most vulnerable (e.g., childhood or 
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adolescence); (2) that the condition was repetitive or prolonged; and finally (3), that 
it was caused by an individual considered important and crucial for the physical 
and/or psychological survival/wellbeing of the victim (e.g., primary caregivers or 
other responsible adults). Also important is the multifaceted impact that it causes in 
the individual’s overall functioning. That is, “the changes in mind, emotions, body, 
and relationships” (p. 13) that are experienced in connection with complex psycho-
logical trauma, and that it results in “severe problems with dissociation, emotional 
dysregulation, somatic distress, or relational or spiritual alienation” (p. 13). Such a 
description eloquently highlights the complex nature of the phenomenon while at 
the same time provides a framework for the development of an intervention that is 
in keeping with that complexity.

 Trauma in Its Multiple Contexts

Following Courtois and Ford’s conceptualization and the seminal work by Bowlby, 
Ainsworth, Mahler and her associates, as well as more recent contributions by Koch 
and associates, Allen and Fonagy, and others, we can now appreciate and recognize 
the multiple contexts where trauma may be present and where there may be a request 
for an assessment of its effect for general psychological, educational, or forensic 
purposes. For the latter, we have included several chapters in this book (see section 
below on ‘faces of trauma in this book’) specifically dedicated to the exploration of 
some forensic areas that forensic psychologists are more likely to encounter. The 
areas covered are by no means exhaustive of situations in which forensic psycholo-
gists may be asked for their professional opinion. The central point that we are 
emphasizing, regardless of the area of forensic practice one is engaged in, is the 
importance to carefully consider the possible role a traumatic experience may play 
in the condition under assessment.

Also, recognizing that forensic involvement is made possible by what is required 
by case laws and statues, it is possible that areas not initially considered within the 
purview of forensic psychology at a point in time may become so in the future. An 
example of that is the one discussed by Suk (2010) regarding the legal and still 
controversial standing of ‘abortion trauma’ where a woman who decides on an 
abortion and later feels ‘regret’, resulting in “severe depression and loss of esteem” 
(p. 1200), could be admissible in court. Although extremely controversial because 
of its implications for both sides of the abortion discourse, nevertheless, a forensic 
psychologist may become involved in such cases. Forensic psychology played a 
part in the defense of Lorena Bobbitt’s successful acquittal in 1994 (for cutting off 
her abusive husband’s penis) where she was presented as someone suffering from a 
battered woman syndrome “…whose act was attributable to psychological trauma 
from an unwanted abortion” and being a victim of sustained domestic violence 
(Suk, 2010, p. 1200).

With those caveats in mind, we can now explore several areas that could be of 
forensic interest, some of which to be more fully covered in the various chapters 
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listed in this book. This list may include such areas as to what happens when a 
developing fetus and/or child is negatively impacted as a function of inhospitable 
prenatal environment. Such an eventuality has been found when a mother’s preg-
nancy is characterized by alcohol and drug abuse and the child comes into this 
world suffering from fetal alcoholism (Burns, Breen, & Dunlop, 2014; Waterman, 
Pruett, & Caughey, 2013), resulting in compromised development. Another exam-
ple is when the home environment exposes a child to lead poisoning (plumbism) 
resulting in neurodevelopmental difficulties and seriously complicating the early 
developmental trajectory of the child (Bellinger & Needleman, 2003; Canfield 
et al., 2003; Needleman, McFarland, Ness, Fienberg, & Tobin, 2002). That condi-
tion has been found to cause neurodevelopment and executive function difficulties 
even in children with a lead concentration level below 10 μg/dL and as low as 5 μg/
dL (the level suggested in 2012) (https://www.cdc.gov/nceh/lead/data/definitions.
htm). Some of the effects include disruption in normal language development, 
behavioral, and affect dysregulation, “deficits in attention and concentration, visual-
special skills, fine-motor coordination, balance, and social-emotional modulations” 
(American Academy of Pediatrics, 2005, p. 15; Pocock, Smith & Baghurst, 1994; 
Sciarillo, Alexander, & Farrell, 1992); it was also found to contribute to a propensity 
to antisocial behavior and juvenile delinquency (Bellinger & Needleman, 2003; 
Dietrich et al., 2000; Dietrich, Ris, Succop, Berger, & Bornschein, 2001; Needleman 
et al., 2002). At the physiological level, it has been found to cause recurrent head-
aches, abdominal pain, loss of appetite, and constipation, as well as clumsiness, and 
agitation; it may even proceed to vomiting, stupor, and convulsion (American 
Academy of Pediatrics, 1998; 2005; CDC, 2002). Although we have noticed 
improvement in this area, the issue of plumbism and mercury exposure continues to 
be a factor in the lives of many children still living in old dwellings (Blackman, 
2006; Patel et al., 2019). In some of the cases evaluated by one of the authors of this 
chapter over the last 20 or so years, the lead intoxication was found to be as high as 
70 μg/dL in some children suffering from severe learning disability and behavioral 
disorders, particularly attention-deficit hyperactivity and conduct disorders.

Although chelation therapy with ethylenediaminetetraacetic acid (EDTA) has 
been found to be effective in reducing the lead level in blood (CDC, 2002), with 
some positive reversal at least physically, the damage to a child who has lived with 
the condition for many years to the point of infiltration (bone calcification) tends to 
be more lasting once the earlier developmental educational/social/emotional trajec-
tory has been seriously derailed for a prolonged period. This situation is further 
compounded by the challenges the parents and the rest of the family face when hav-
ing to negotiate a not always adequate school environment to secure special educa-
tional intervention for the resulting developmental and learning disabilities, and 
behavioral disorders in affected children (Hou et  al., 2013; Landrigan, Schecter, 
Lipton, Fahs, & Schwartz, 2002).

Another example of inhospitable environment is a family environment character-
ized by domestic violence (Javier & Herron, 2018) and child abuse and neglect 
(Centers for Disease Control and Prevention, 2014; Moylan et  al., 2010) as dis-
cussed earlier. And as if these conditions are not challenging enough, financial and 
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political instabilities can also contribute to creating an environment of disruptions, 
characterized by a sense of unpredictability and fear. This is particularly the case 
when these conditions contribute to making more likely the individual will hear, 
witness, or be the victim of assault (by gun/knife/etc.) or sexual acts, act of com-
munity terrorism, identity thefts, cases of domestic violence, school shootings, and 
acts of blatant and subtle discrimination (macro and micro aggression) on the basis 
of race or religion, gender, cultural backgrounds, etc. (Bureau of Justice Statistics, 
2017; Daniels, Bradley, & Hays, 2007; Harrell, 2019; Morgan & Truman, 2018; 
Oudekerk, Musu, Zhang, Wang, & Zhang, 2019; Sue et al., 2007).

Again, these disruptions can be temporary or more permanent, causing tremen-
dous psychological impact in the individual’s overall functioning, depending on 
where he/she is in the developmental trajectory. That fact brings us to another source 
of trauma that we can categorize under ‘bullying’ and ‘cyberbullying,’ a phenome-
non whose devastating effects have created havoc in the educational, social, and 
emotional lives of those affected (Javier, Dillon, DaBreo, & Mucci, 2013). Several 
prominent scholars have concentrated their research effort to tease out the major 
consequences experienced by those who are victims and/or are forced to witness 
(bystanders) bullying behavior in school or outside school (Espelage & Swearer, 
2008; Hinduja & Patchin, 2012). There are legal cases emerging against school per-
sonnel, perpetrators, and parents/family of perpetrators that include assessment of 
culpability and of damage for failing to create a secure learning school environment.

Bullying has been found to also be experienced by the elder population. This is 
the case when the elder may experience violence/neglect at the hands of family 
members or by employees of nursing homes, and thus reducing them to a life of fear 
and submission after an active and full life of financial and physical independence 
(Dahlkemper, 2016). We can get a sense of the pervasiveness of traumatic condi-
tions in the elder population from findings discussed in Dong’s report (2017).

Similarly, there are more and more reports emerging from many sources, and 
now part of the public discourse, related to sexual and physical abuse at the hands 
of members of religious institutions, medical professions, teachers, etc. The 2015 
film “Spotlight”, about child abuse cases by priests in the Boston Dioceses, contrib-
uted to the public display of consternation and outcry that now permeate many sec-
tors of our society and that propelled justice systems in many countries throughout 
the world to bring indictments against priests, bishops, religious and church person-
nel, sport  coaches and administrators, etc., many resulting in jail terms (Death, 
2013, 2018; McCluskey, 2000; O’Reilly & Chalmers, 2014; Trothen, 2012). 
Findings from different sources  profound traumas have been hidden, have resulted 
in eroding/destroying those victims from within even decades after the abuse 
occurred. It is the protracted and stubborn denials of the abuse, the sense of pro-
found betrayal, and the sense of shame and confusion that have resulted from the 
ways members of those institutions responsible for the protection, religious, and 
moral teaching of what it is meant to be a member, have historically responded to 
the allegations. The victims of the Olympic gymnastics sexual predator, doctor 
Larry Nassar, considered one of “the most  prolific known sex criminal in American 
sport history” (Pesta, 2019, p. 48), relate similar pain of abuse, denigration, and 
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betrayal by their coach John Geddert and others in the institution who were sup-
posed to look after their well-being and safety. For some of these victims, the diag-
nosis of ‘complex trauma’ may apply, considering how their lives devolved, 
including the excessive use of drug and alcohol, sexual promiscuity and sexual con-
fusion, the development of psychiatric disorders, and even suicide.

And the list goes on and on. We find traumatic situations in wide variety of sys-
tems: the workplace, in the military, law enforcement, justice, medical and health 
delivery, transportation, border patrols, etc. In all these situations, the question for 
the forensic professional is whether mens rea can be applied and whether the disci-
pline can provide the necessary tool of assessment for these conditions to fulfill the 
various standards of evidence operating in different jurisdictions. We are referring 
to the Frye Standard (that refers to the importance for the professional to rely on 
tools generally accepted by the discipline…that is, it must be sufficiently estab-
lished and have gained general acceptance in the particular field it belongs), or the 
Daubert Standard (that refers to the importance to rely on scientific evidence on 
which the forensic professional opinion should be based. It should be scientifically 
reliable, relevant, and valid; also, that the application of such standards requires 
from the professional specialized knowledge) (Huss, 2014).

 Faces of Trauma in This Book

Recognizing the central role that trauma and its consequences have played in his-
tory of psychology (Beck, 2009, 2019; Ellis et  al., 2009; Freud, 1894, 1896; 
Greenberg & Mitchell, 1983; Sullivan, 1955), and being cognizant of the growing 
role of psychology as a discipline and scientific enterprise in the forensic arena, it 
has become abundantly clear that it was now time to organize a forensic book where 
trauma was centrally addressed. Our goal is to include thoughtful and informative 
discussions on the various ways trauma is implicated in many areas of forensic 
practice; also to prepare a volume that can be used as part of a forensic course at 
upper undergraduate or graduate levels; and finally, as a resource for forensic pro-
fessionals and those in the legal systems interested in getting a better understanding 
of the role of trauma in criminal behavior, in sentencing adjudication, risk assess-
ment and management, and in the nature of treatment in forensic contexts. This 
book requires at least a basic exposure to forensic psychology, and it is not meant as 
a textbook for a basic forensic course.

With that in mind, we divide the book into four sections with the first section 
(Part I: Six chapters) dedicated to addressing Conceptual Framework, covering 
examination of trauma from a forensic developmental lens (Chap. 2 by Nesi, 
Garbarino, & Praeter); the role of trauma in the evaluation of various competencies 
(Chap. 3 by Owen, Perry, & Scher); the challenges addressing issues related to 
 individuals who are mentally ill, with a serious history of multiple traumas, and 
incarcerated (Chap. 4 by Leindenfrost & Antonius); issues related to the complexity 
of what is involved in considering trauma as an important factor in sentencing miti-
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gation (Chap. 5 by Caffrey); the role of trauma in propelling individuals to become 
activists and thus turning a bad experience into a force for positive changes on what 
they refer to as ‘homicide activism’ (Chap. 6 by Tookoshian & Leeolou); and finally, 
challenges related to issues of individuals who are unable to communicate due to 
limited, if any, knowledge of English; individuals with low educational background 
and who are cognitively compromised; and individuals who are coming from differ-
ent cultural contexts, and whose understanding of the work and special terms used 
by the court is limited at best (Chap. 7 by Javier & Lamela).

The second section (Part II: Seven chapters) is dedicated to the exploration of a 
number of core, relevant, and current topics likely to emerge in forensic practice 
related to civil matters (issues related to children/adolescents where the forensic 
question involves protective custody issues, child custody) (Chaps. 8 by Esquilin & 
Johnson, and 9 by Zelechoski, Rachel, & Heusel); immigration and termination of 
parental rights (Chaps. 10 by Persyn & Owen, and 11 by Amrami & Javier, respec-
tively); issues of pre-employment and fitness for duty, personal injury and employ-
ment discrimination, including law enforcer personnel (Chaps. 12 Casarella & 
Beebe, 13 by Foote and Chap. 14 by Maddux, Agnew, & Frumkin). The section to 
follow (Part III: Six chapters) is dedicated to the exploration of trauma in cases of 
criminal matters. In this context, the reader finds the examination of trauma in the 
context of intimate partner violence (Chap. 15 by Paradis, Bowen, & McCullough), 
among the Veterans who find themselves involved in the justice system (Chap. 19 
by Lamade & Lee), and in sex offenders (Chaps. 16 by Lamade, and 17 by DeMarco 
& Geller). Also included  in this section  is a chapter by Shaw, Rogers, and 
Gefner (Chap. 18) who seeks to address an issue that is in the mind of many when 
dealing with criminal or unlawful behaviors. We are referring to the fact that not 
everyone whose life experience is characterized by an unfortunate course of events 
and trauma ends up involved with the legal system or engaged in criminal behavior 
and legal situations. The factors normally associated with that eventuality are what 
are referred to as resilience factors that serve as buffer against the likely effect of 
noxious and traumatic events (Ungar, 2013). It is an important chapter that is meant 
to tease out those components of the personal life that can be helpful in keeping the 
person away from having to engage with the legal system as defendant or become 
paralized  by  the negative effect of personally experienced  traumatic events. The 
book concludes with another section (Part IV: three chapters) dedicated to a general 
discussion of the emerging issues raised throughout the book and a discussion of 
specific prescriptions for the forensic professionals (Chap. 20 by Javier, Owen, & 
Maddux). In that context, it also includes a chapter on ‘Trauma and its Trajectory in 
Criminal Behaviors’ (Chap. 21 by Javier, Owen, & Jemour); and another and final 
chapter by Hon. Hirsch (Chap. 22) that provides a case study of how a justice sys-
tem that considers the multiplicity of factors (including traumatic experiences) that 
are normally involved in the commission of a crime, can be meaningfully consid-
ered in the deliberation and adjudication of the crime by the court while still affirm-
ing the defendants’ personal accountability.

Each chapter in the book has been structured to encourage ongoing active partici-
pation from those interested in further and careful exploration of trauma issues 
addressed in the book. In this context, the readers will find that each chapter in the 
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book poses a series of questions/and activities that they can use to further their 
understanding and making them more personally relevant. Additionally, we also 
dedicate a chapter (Chap. 21) to listing a series of different types of crimes in a form 
of ‘Case Studies’ which features not only the specific (notorious) crimes committed 
over the course of history but also some personal history (biographies) of those 
involved in these crimes. It is set up as a separate chapter to facilitate the use of that 
section as a teaching tool for class assignments. Finally, on the back section of the 
book (Appendices), the readers will find a series of resources about each topic cov-
ered in the book, all in the spirit of encouraging them to further explore the issues 
addressed in the different chapters.

In the end, the readers will find that the material presented is written by individu-
als not only knowledgeable of various aspects of forensic practice but who also 
show a clear determination and passion to make sure that trauma information is 
given its important and rightful place in all aspects of the forensic endeavor. This is 
evident throughout the book.

 Concluding Thoughts

In this book, we discuss the complex nature of trauma and its consequences in the 
general context, while also including more specific forensic foci. Ultimately, while 
widening the scope of inquiry regarding the nature of trauma in general, our goal is 
to provide the forensic professional with the necessary tools to examine and make a 
reasonable determination of what aspects of the traumatic condition presented by 
their clients can be directly linked to the specific event that is the subject of the 
forensic assessment; and to be able to do so, while following the standards of prac-
tice guiding the profession. The ultimate goal is to provide as clear and concise 
assessment of trauma in relationship to the forensic issues at hand so that adjudica-
tion of accountability can be clearly established, if present. The emphasis is on 
providing specific recommendations for the professional when addressing the chal-
lenges in considering the role of trauma in forensic contexts. There is a recurrent 
theme throughout the book, an invitation to those interested in trauma to recognize 
its pervasive and damaging nature, as well as to recognize the difficulty in assessing 
its true nature and impact on individuals, and what it would take to develop inter-
vention approaches that are more likely to succeed. There are no easy answers, but 
there are directions provided by empirically derived information that we can now 
follow in our attempt to address the complexity of considering trauma in forensic 
contexts.

In preparing this volume, it became patently clear that there are more forensic 
contexts where trauma is implicated that we are covering or could possibly cover in 
a single volume. Our hope is that, perhaps, some of our readers may be inclined and 
encouraged to continue the exploration of trauma in other forensic contexts, with a 
focus on providing specific trauma-sensitive assessment/intervention recommenda-
tions. This is our hope and our invitation.
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 Questions/Activities for Further Exploration

 1. Identify one difficult/stressful situation in your life where you felt particularly 
affected for a long time and another less stressful situation that affected you only 
for a brief period.

 2. Identify in both conditions what was it that made it particularly stressful or not, 
how did you know, what you felt physically and emotionally, what part of your 
life was affected, in what way, and for how long.

 3. Identify what helped, if anything, to make you feel better.
 4. Discuss the personal history of trauma in someone involved in criminal behavior, 

whether already known to the justice system or not, and what pushed that person 
into a criminal act while others with similar experience did not engage in crimi-
nal behavior.

 5. What do you consider criminal behavior and why?
 6. What role should trauma experience play, if any, in determining culpability for a 

crime, in sentencing, etc., and your view of how intervention could be helpful 
and when it may be counterproductive?

 7. Select a convicted inmate to get to know more about his/her life trajectory, the 
context of the crimes, role of trauma, if any, etc.
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 Introduction

We begin with a series of chapters as part of the “Conceptual Framework” section 
(Part I) meant to set the stage for the kinds of examinations we intend to engage in 
the other more specific forensic issues we explore in chapters included in Parts II, 
III, and IV.  For instance, the chapter by Nesi and Garbarino (Chap. 2) looks at 
trauma from a forensic developmental psychology lens and provides a framework to 
understand that even in most vicious criminals, there may be a traumatic condition 
and personal vulnerability that can come across in transformed (criminal) behavior, 
but that whose debilitating and disorganizing effects continue to haunt them while 
in prison, and to the end of their natural life. The following chapter by Owen and 
Perry (Chap. 3) then examines the role of trauma in the evaluation of competency to 
stand trial where they make the point that properly assessing competency in indi-
vidual accused of a crime is at the bedrock of the commitment to a fair trial. That 
goal is quite challenging as there are so many factors and obstacles that can derail 
the adequate competency evaluation. These obstacles and challenges are a function 
of the population for which competency evaluation is normally requested: from 
individuals who are mentally ill, with a serious history of multiple traumas and 
incarcerated; to individuals who are cognitively compromised and who are unable 
to communicate due to limited, if any, knowledge of English; to individuals who are 
coming from different cultural contexts and whose understanding of the work and 
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special terms used by the court is limited at best. In the end, it challenges the 
forensic professional to be thorough and steadfast in their determination to ensure 
 competency evaluation for those individuals whose trauma experience may also be 
affecting their attention, concentration, and reality testing.

The chapter by Leidenfrost and Antonious (Chap. 4) offers another insightful 
and important examination of trauma, but more specifically in the context of the 
incarceration experience. This chapter provides a comprehensive review of the lit-
erature on trauma and incarceration, with focus on trauma experienced both before 
and during incarceration, and its impact on post-release. Part of the authors’ con-
cerns is the understanding that exposure to trauma increases the risk for the develop-
ment of a multitude of problems for incarcerated individuals, including violence 
and other disciplinary issues; development or worsening of mental illness; death 
through suicide; and criminal recidivism post-release. In this chapter, they examine 
the various ways a system that is supposed to encourage positive changes in inmates, 
paradoxically becomes a catalyst for additional trauma experience in these indi-
viduals and, in the end, making things worse both for the individual and for the 
society that it is expected to protect. The chapter by Caffrey (Chap. 5) challenges the 
reader by providing another look at the complexity of what is involved in consider-
ing trauma as an important factor in sentencing mitigation. It includes an examina-
tion of the history of how the presence of trauma was eventually allowed in court 
proceedings with the acceptance of the PTSD diagnosis, and the current challenge 
in determining what conditions are now allowable components of a PTSD-DSM- 5 
diagnosis. This chapter then offers an empirically supported exploration of the dif-
ferent physiological and psychological manifestations of trauma and their possible 
role in sentence mitigation. Finally, guided by the principle of best practice, this 
chapter provides a meticulous step-by-step method to assess trauma in this context 
and the specific laws that guide that process. 

This section concludes with two other important chapters: Chap. 6 by Takooshian 
and Leeolou that addresses an area not often considered in a discussion of trauma 
(“homicide activism”) and Chap. 7 by Javier and Lamela that focuses on the serious 
challenges faced by even the most experienced and knowledgeable forensic profes-
sional related to the reliability and validity of psychological instruments when 
applied to a forensic population whose composition and diversity continue to 
change. More specifically, the chapter by Takooshian and Leeolou (Chap. 6) high-
lights the role of trauma on what they refer to as “homicide activism” which has had 
a tremendous impact on a few changes in laws. In this context, they describe 
instances in which an experience of trauma related to the loss of loved ones due to 
negligence has propelled some individuals to become activists and thus turning a 
bad experience into a force for positive changes; examples of these changes are the 
introduction of the  Amber Alerts, Megan’s Law, and the formation of Mothers 
Against Drunk Driving. Again, raising the issue of the different ways the effect of 
trauma can be experienced and that not everyone whose life is affected by a trau-
matic experience ends up engaged in the justice system as a defendant. How and 
what personal and environmental conditions are involved in making that possible is 
a question whose answer we attempt to address in the various chapters of this book.
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Finally, the chapter by Javier and Lamela (Chap. 7) focuses on the importance of 
considering  culturally and linguistically specific issues in trauma evaluation of 
 individuals from diverse populations who are involved in the justice system. This 
chapter examines specific ways language deficiencies in English, low educational 
background, the specific ways emotions are expressed, and how the development 
of one’s personality are culturally influenced. Also explored in this chapter is the 
issue of competency raised in Chap. 3, raising the issue that it is not enough to use 
translation or interpreters when examining these types of individuals. The recom-
mendation is that specific strategies and considerations should be followed to 
ensure that the forensic assessment does not become seriously compromised for its 
lack of reliability and validity when assessing individuals from different cultural 
and linguistic communities. This does not only refer to individuals whose primary 
language is not the one used for the assessment, like the case for immigrants, but 
also members of the deaf and mute community who do not know American Sign 
Language. Part of the complication in these situations is the unique language of the 
court which may not be easily understood and translatable to another language (e.g., 
the Miranda Rights, plead, plea bargain, etc.) and thus possibly compromising the 
defendants’ ability to understand the charges against them and their consequences, 
and let alone being able to assist in their own defense (Vernon, Steinberg, & 
Montoya, 1999).

The reader is then invited to engage in an exploration on specific ways trauma 
permeates individuals across the developmental spectrum and life experiences and 
within various involvements with our legal system. In that context, the reader has a 
unique opportunity to explore specific trauma likely to emerge in civil and criminal 
contexts.
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Chapter 2
Trauma at the Heart of Forensic 
Developmental Psychology

Danielle Nesi, James Garbarino, and Caitlin Prater

 Introduction

Trauma is the result of encountering experiences that are characterized by “over-
whelming negative cognitions” (i.e., where the idea of what is happening violates 
normal standards of reality, such as when you witness people being killed or you are 
physically attacked with potentially lethal violence) and “overwhelming negative 
arousal” (i.e., when you are so terrified that normal emotional coping is disrupted, 
when “your emotional circuits are blown”).

Effects of trauma in the short run include disrupted sleep and normal activities of 
life, emotional deadening and disconnection (“dissociation”), hypersensitivity to 
events and stimuli that are associated with the traumatic event(s), and other psycho-
logical symptoms of what has come to be known as post-traumatic stress disorder 
(PTSD). In the long run, effects can include problems with prosocial behavior and 
moral development. These problems should be addressed therapeutically because 
they are generally remediable.

While all human beings are vulnerable to being traumatized, children are par-
ticularly vulnerable (especially elementary school-aged children who are old 
enough to realize what is happening around them and yet who are not mature enough 
to process overwhelming arousal effectively) (Carpenter & Stacks, 2009; Cohen, 
Mannarino, & Deblinger, 2006; Lieberman & Knorr, 2007). One of the most impor-
tant variables in understanding trauma is whether it is a single incident (“acute” 
trauma) or it is an ongoing pattern of experience (“chronic” trauma). Acute trauma 
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is amenable to resolution through some combination of “psychological first aid” in 
the form of reassurance and the passage of time as things return to normal. Chronic 
trauma (like war zones trauma) is not so amenable to resolution because there is no 
possibility of a simple therapy of reassurance, as a “return to normal” is not a solu-
tion because the problem is the normal. “War zones” exist as neighborhoods with 
high levels of community violence that afflict children and youth with such chronic 
trauma. Of special concern is chronic trauma that is severe and occurs during the 
first few years of life when the basic building blocks of human development are 
being assembled in a child’s brain.

Beyond the chronic adversity individuals experienced as a child (e.g., lack of 
food and consistent care giving), many traumatized children and adolescents are 
plagued by intrusive traumatic images in the community (e.g., witnessing a shoot-
ing, being shot at, and being beaten up) and in the family (e.g., seeing a mother 
repeatedly beaten and witnessing relatives assault each other). Each of these experi-
ences is the kind of “classic” traumatic experience that would elicit “psychological 
first aid”  – psychotherapeutic intervention (counseling and therapy)  – were it to 
occur to a “mainstream” child living in a high-resource family and community. But 
given the realities of American life, namely, that trauma is particularly prevalent 
among low-income and minority populations, such trauma often is not dealt with 
therapeutically, as these groups experience greater barriers to accessing mental 
health care evidenced by lower rates of mental health service use (Marrast, 
Himmelstein, & Woolhandler, 2016).

What is more, it would appear that such families often do not provide the kind of 
informal processing of experiences (i.e., open and nurturing opportunities to report 
his or her experiences, empathic listening, and “clarifying” adult responses) that has 
been found to reduce the traumatic effect of such experiences. For example, in 
research on Palestinian children dealing with the trauma associated with war zone 
living, we found that mothers who were open and available to discuss frightening 
experiences helped children cope with political violence in the community 
(Garbarino & Kostelny, 1996).

Research has demonstrated that frequent exposure to trauma in childhood can 
have effects on the development of the brain, affecting two crucial elements in 
effective, prosocial decision-making, namely, “executive function” (see Aas et al., 
2012; Beers & De Bellis, 2002; El-Hage, Gaillard, Isingrini, & Belzung, 2006; 
Majer, Nater, Lin, Capuron, & Reeves, 2010; Navalta, Polcari, Webster, Boghossian, 
& Teicher, 2006; Nolin & Ethier, 2007; Zou et al., 2013) and “emotional regulation” 
(Erickson, Egeland, & Pianta, 1989; Pollak, 2008; Shields, Cicchetti, & Ryan, 
1994). Chronic trauma tends to lead to the overdevelopment of the more primitive 
parts of the brain (e.g., amygdala) that processes emotions (particularly anger and 
fear) to the detriment of the more sophisticated parts of the brain (e.g., the cortex) 
that are involved in reasoning. This negative effect is most clear when chronic 
trauma is experienced in early childhood, but given the malleability of the brain 
(even in adulthood), adolescents who experience chronic trauma can also be 
affected, as is evident in the lives of violent youth (Garbarino, 1999; Garbarino, 
2015; Garbarino, 2018). This chapter explores these issues of experiencing trauma 
and developing in its wake, as they are relevant to issues on forensic psychology.
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 A Case Study of Aileen Wuornos

Trauma not only causes destruction in the current state of a child’s mind, but it can 
cause long-term effects such as violent acts and aggressive behavior for the remain-
der of the child’s life. For example, at one point in time, the names of Lyle and Erik 
Menendez, Jeffrey Dahmer, Ted Bundy, Aaron Thomas, Mary Bell, Aileen Wuornos, 
and many others were written into history for mass murder, rape, and sexual assault 
against a child. They became famous based on the horrific crimes that they commit-
ted. However, these convicted criminals were once victims themselves of chronic 
and/or catastrophic trauma.

Let us look at one example: Aileen Wuornos, convicted for the murders of seven 
men between 1989 and 1990 (Myers, Gooch, & Meloy, 2005). Her biological father 
abused alcohol and committed suicide while serving a life sentence in a Kansas 
prison for raping a 7-year-old girl (Wuornos vs. Florida, 1994). Wuornos’ mother 
was physically abused during her pregnancy with Aileen, and following Aileen’s 
birth, she soon abandoned her children (Wuornos vs. Florida, 1994). When Wuornos 
and her brother Keith were discovered, they were found alone in an attic covered 
with feces and flies (Wuornos vs. Florida, 1994). Wuornos and her brother eventu-
ally came to live with their grandparents (Wuornos vs. Florida, 1994; Wuornos vs. 
Florida, 1996). There, conditions remained dire. Like her father, her grandparents 
also abused alcohol (Wuornos vs. Florida, 1994) and Wuornos sustained emotional, 
physical, and sexual abuse from her grandfather, including physical beatings with-
out intervention from her passive grandmother who was also emotionally abusive 
(Myers et al., 2005).

Wuornos’ early life was plagued with behavioral problems (Myers et al., 2005). 
During the early years of her childhood, Wuornos had an “explosive temper,” mak-
ing it harder to create friendships, and by age 9 Wuornos began stealing from family 
and friends (Myers et al., 2005, p. 2). By age 9, she became infatuated with fire, set 
fire to her home at age 9, the school bathroom at age 13, and a field at age 14 (Myers 
et al., 2005). When she was 13 years old, Wuornos was raped and became pregnant 
(Smith, 2005). She tried to hide her pregnancy, but once her grandfather became 
aware, she was forced to complete her pregnancy in a home for unwed mothers and 
give her child up for adoption (Smith, 2005). After returning to her grandparents, 
Wuornos could no longer stand the abuse and ran away. At the age of 14, she was 
living on the streets and exploiting drugs and alcohol leading into prostitution 
(Smith, 2005).

Around the age of 20, Aileen married a man of 69 years which ended due to 
physical abuse (Myers et al., 2005). During the same time frame, her brother Keith 
passed away from cancer and her abusive grandfather committed suicide (Myers 
et al., 2005). Wuornos attempted suicide twice: once by a gunshot in the stomach 
and later by an overdose of tranquilizers (Myers et al., 2005).

Given this detailed past of abuse and neglect, when and how did Aileen Wuornos 
transition from victim to perpetrator? It appeared to start with wanting a gun for 
self-protection. She described to police that, “I’ve been beat up so bad you couldn’t 
describe me” throughout her prostitution career (Brief Challenging Death Sentences 

2 Trauma at the Heart of Forensic Developmental Psychology



42

in Three Murder Cases, supra note 32, at 61 (quoting from appellate record, at 
593)). Shortly after buying a firearm, she killed her first victim (Wuornos vs. Florida, 
1994). Initially, Wuornos was reportedly more interested in the thrill of robbing 
these men than she was in killing them. It escalated, however, to the point where she 
did not want witnesses to her crime, and shot the men to prevent them from report-
ing her actions. In her words:

“I had no intentions of killing anybody . . . it wasn’t intentional killing. It wasn’t just kill 
somebody. It was because they physically attacked me . . . I was afraid that if I shot ‘em one 
time and they survived, my face and all that, description of me. Would be all over the place 
and the only way I could make money was to hustle. And I knew these guys would probably 
. . . rat on me if they survived . . . I was hoping . . . that I wouldn’t of had gotten caught for 
it because I figured that these guys deserved it. Because these guys were gonna either rape, 
kill-I don’t know what they were gonna do to me . . .” (Brief Challenging Death Sentences 
in Three Murder Cases, supra note 32, at 61 (quoting from appellate record, at 593)).

Female serial killers (FSKs) “[kill] for money, power, revenge, and even notoriety 
and excitement” (Harrison, Murphy, Ho, Bowers, & Flaherty, 2015, p. 397). These 
women often suffer from mental illness or abuse drugs and/or alcohol (Harrison 
et al., 2015) and many experienced early trauma. It has been reported that one in ten 
FSKs experienced severe childhood illness or trauma and these women demonstrate 
considerably higher rates of childhood physical and/or sexual abuse than other chil-
dren (Harrison et al., 2015). In addition to her extensive history of emotional, physi-
cal, and sexual abuse, Wuornos had issues with drugs and alcohol abuse since age 
14. In 1970, her school made efforts to warn her grandparents and make them aware 
that Aileen needed psychological counseling as soon as possible. The need for psy-
chological counseling is not atypical for FSKs; it has been reported that 40% of 
FSKs experience mental illness (Harrison et al., 2015), suggesting that mental ill-
ness contributes to later violence perpetration. In the case of Aileen Wuornos, we 
can see evidence of the shift from victim to perpetrator, which was heavily influ-
enced by early trauma and resulting psychological damage.

 Prevalence of Trauma Among Offenders

Research has demonstrated that there are strong associations between traumatic 
experiences and criminal behavior (Ardino, 2011; Foy, Furrow, & McManus, 2011; 
Weeks & Widom, 1989, 1998) such that offenders have higher prevalence of post- 
traumatic stress disorder and PTSD symptoms as compared to non-offenders 
(Wright, Borrill, Teers, & Cassidy, 2006). A review by Vermeiren (2003) found that 
the prevalence of PTSD among sentenced prisoners ranged from 4% (Brink, 
Doherty, & Boer, 2001) to 21.4% (Butler, Levy, Dolan, & Kaldor, 2003). The rate 
of PTSD may be even higher when considering lifetime PTSD criteria. For exam-
ple, work by Powell, Holt, and Fondacaro (1997) found that 21% of their sample 
met 6-month criteria for PTSD and 33% met lifetime PTSD criteria. These rates are 
far higher than those observed among the general population. In the United States, 

D. Nesi et al.



43

research by the National Comorbidity Survey Replication (NCS-R) estimated the 
lifetime prevalence of PTSD among adult Americans to be 6.8% (Kessler et  al., 
2005), (3.6% for men and 9.7% for women) and the 12-month prevalence was esti-
mated to be 3.5% (Kessler, Chiu, Demler, Merikangas, & Walters, 2005), 1.8% 
among men and 5.2% among women (National Comorbidity Survey, 2005). 
However, other estimates suggest even lower rates of PTSD among the general pop-
ulation in the United States. For example, work by Helzer, Robins, and McEvoy 
(1987) and Davidson, Hughes, Blazer, and George (1991), both using the DSM-III 
criteria and the Diagnostic Interview Schedule (DIS) (Robins, Helzer, Croughan, 
Williams, & Spitzer, 1981) to assess PTSD, reported lifetime rates of 1.0 and 1.3%, 
respectively.

It is possible that the lower rates found by Helzer et al. (1987) and Davidson 
et al. (1991) may be attributed to their use of the DIS, which has faced criticism 
because the traumatic event and PTSD are not independently assessed. Rather, the 
events that induct PTSD symptomology are required to be subjectively perceived as 
being related to the traumatic event that predated the symptoms. This could explain 
why, when omitting that requirement and estimating signs and symptoms of PTSD 
irrespective of traumatic events, Resnick, Kilpatrick, Dansky, Saunders, and Best 
(1993) reported a lifetime DSM III-R (American Psychiatric Association [APA], 
1987) defined prevalence of 12.3% in women and Kessler, Sonnega, Bromet, 
Hughes, and Nelson (1995) found an overall prevalence rate of 7.8% (10.4% in 
women and 5.0% in men), which is similar to that observed by Breslau et al. (1998) 
who observed an average lifetime prevalence of 8.3%. It is also important to note 
that changing diagnostic criteria may also account for differences in PTSD rates 
over time. The lifetime prevalence rate of 6.8% (e.g., Kessler, Berglund, et  al., 
2005), 7.8% (Kessler et al., 1995), and 8.3% (Breslau et al., 1998) were found using 
DSM IV (1994). However, when we consider the lifetime prevalence rates of PTSD 
among women, it seems they may vary depending on diagnostic criteria of different 
versions of PTSD. Specifically, using the DSM III-R, Resnick et al. (1993) reported 
a lifetime prevalence of PTSD among women of 12.3%, whereas Kessler et  al. 
(1995) found a lifetime prevalence among females to be 10.4% when using the 
DSM IV. Thus, it is possible that changes in diagnostic criteria may influence the 
observed rates of PTSD (e.g., changes from DSM IV and DSM III-R PTSD criteria).

The high rates of PTSD among offenders are not surprising when considering the 
high rates of trauma and adversity faced by offenders. One way of conceptualizing 
the level of trauma and/or adversity a person has experienced is through the use of 
the Adverse Childhood Experiences scale (ACE). Originally developed by the 
Kaiser Permanent Medical Care Program in San Diego, CA through a longitudinal 
study involving over 17,000 patients, the ACE incorporated preexisting research on 
traumatic events leading to adverse future adjustment as adults into a single assess-
ment (Anda et al., 1999). The ACE questionnaire includes items that inquire about 
prior experiences of abuse (physical, sexual, and emotional), neglect (physical and 
emotional), and household dysfunction (the experience of having a battered mother, 
parental abandonment, or having had a substance abusing, mentally ill, or 
 incarcerated household member) in childhood, defined as the first 18 years of life 

2 Trauma at the Heart of Forensic Developmental Psychology



44

(Anda et al., 1999). Using the ACE is useful, as it can provide a way to understand 
the severity of trauma an individual has experienced.

One research exploring the prevalence of ACEs among offenders was done by 
Reavis, Looman, Franco, and Rojas (2013), who explored the prevalence of ACEs 
among groups of offenders (nonsexual child abusers, domestic violence offenders, 
sexual offenders, and stalkers). Overall, offenders had 3.73 (SD  =  2.69) ACEs, 
which is consistent with other work including that by Moore and Tatman (2016) 
who found an average ACE score of 4.03 (SD = 2.61) among a sample of offenders 
(male and female) on probation and parole from a Midwestern community-based 
corrections agency. In this study, only 9.3% reported no ACEs, while nearly half 
reported experiencing four or more ACE factors. In contrast, 38% of the normative 
sample had experienced no ACEs and only 12.5% reported having four or more 
ACEs. Overall, it was found that when compared with a normative group of adult 
males, the offenders in this study had much higher rates of traumatic events or expe-
riences. Four times as many subjects endorsed four or more adverse experiences in 
their early lives as compared to the normative sample. In fact, every ACE 
Questionnaire item, apart from a history of neglect, was found at significantly higher 
rates among the sample of offenders. Although nearly all ACE factors were more 
prevalent among offenders, certain ACE factors were especially pervasive among 
this population, including physical abuse (52.3% vs. 7.6% in normative sample), 
parental criminality (20.5% vs. 4.1% in normative sample), and household sub-
stance abuse (47.7% vs. 23.8% in normative sample).

Another interesting finding of Reavis et al. (2013)’s study was the information 
regarding ACE prevalence among antisocial individuals engaged in different offend-
ing behaviors. Specifically, it was reported that there was a difference in the number 
of ACEs reported by the groups: more sexual offenders reported having four or 
more ACEs (68.9%) than did child abusers (22.9%) and perpetrators of domestic 
violence were more likely to report no ACEs (17.8%) than sexual offenders (3.3%). 
When comparing rates of individual ACE items across offender types, significant 
differences were observed in the prevalence of sexual abuse. Sexual offenders and 
child abusers demonstrated higher than expected rates of sexual abuse, whereas 
stalkers were found to have lower than expected rates.

Additional studies using the ACE have found that childhood adversity is also 
common among other antisocial populations, including female offenders and juve-
nile offenders of both sexes. Previous studies have found that incarcerated women 
are more likely to report extensive histories of trauma, including emotional, physi-
cal, and sexual abuse, with estimates ranging from 77% to 90% (Jordan et al., 2002; 
Jordan, Schlenger, Fairbank, & Caddell, 1996; Langan & Pelissier, 2001; Messina, 
Burdon, Hagopian, & Prendergast, 2006; Messina, Burdon, & Prendergast, 2003; 
Peters, Strozier, Murrin, & Kearns, 1997; Pollock, 2002). Again, as with work done 
on male offenders, the Adverse Childhood Experiences questionnaire has been used 
as a means to quantify the amount of childhood trauma experienced by female 
offenders.

Previous work using the ACE with female offenders includes work by Messina 
and Grella (2006), who interviewed approximately 500 incarcerated women in 
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California using an ACE framework and asked female offenders about their experi-
ences of eight types of childhood trauma, including prior experiences involving 
abuse and neglect (emotional abuse and neglect, physical neglect, physical abuse, 
and sexual abuse) and experiences involving household dysfunction (e.g., family 
violence, parental separation/divorce, incarcerated family member, and out-of- 
home placement) as compared to a comparison population of females (sample 
derived from a health maintenance organization). As expected, incarcerated women 
had far higher levels of adversity as compared to women in the comparison group. 
For example, only 15.7% of incarcerated females reported having no traumatic 
experiences in childhood as compared to 31.3% of women in the comparison group 
and a majority of women in the comparison group (55%) reported having zero or 
one traumatic experience, as compared to less than a third of incarcerated women 
(32.4%). Overall, incarcerated women were much more likely to report high levels 
of adversity; more than one-fifth (21.2%) of women reported five or more traumatic 
experiences, as compared to only 12.5% among the comparison group. Among 
adjudicated murderers, one study found that the average ACE score was seven 
(Garbarino, 2018).

Other work exploring the prevalence of ACEs among incarcerated females 
includes work by De Ravello, Abeita, and Brown (2008), who administered the 
ACE questionnaire to a sample of incarcerated Native American women in New 
Mexico and found that all but one individual reported having at least one ACE and 
the majority (81%) were found to have an ACE score of two or more. Among this 
sample, the most frequently endorsed traumas were having a household family 
member have an alcohol or drug problem (75.0%), witnessing violence in the home 
(72.2%), having an immediate family member be incarcerated (69.4%), and a his-
tory of sexual abuse (52.8%). In the study by Moore and Tatman (2016), no signifi-
cant differences were found in ACE scores among females (M = 4.04, SE = 3.11) 
and males (M = 4.02, SE = 2.93). Thus, it seems that childhood trauma is pervasive 
among both male and female adult offenders.

Unsurprisingly, high rates of trauma and adversity are also found among juvenile 
offenders. Work by Baglivio et al. (2014) extrapolated ACE scores from the stan-
dardized assessment tool used within the Florida Department of Juvenile Justice 
(FDJJ) and found an average composite ACE score of 4.29 for females and 3.48 for 
male offenders (difference was statistically significant at p < 0.001) and nearly all 
juvenile offenders surveyed had experienced at least on traumatic event (96–97%), 
indicating that both male and female juvenile offenders have high rates of childhood 
trauma. To put these numbers in context, Baglivio et  al. (2014) compared their 
results to those observed in the original ACE study conducted by Felitti and col-
leagues (Felitti et al., 1998). Their results indicate that young offenders are 13 times 
less likely to report having no early traumatic experiences (i.e., an ACE score of 0) 
(2.8% compared to 36%) and they are four times more likely to report having expe-
rienced four our more ACEs (50% compared to 13%) (Baglivio et al., 2014).

In regard to gender differences among adversity and trauma experiences by 
young offenders, the findings of Baglivio et al. (2014) do appear to indicate that 
female juvenile offenders are especially likely to have experienced high rates of 
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trauma. Although the most commonly endorsed items were the same for both male 
and female juvenile offenders (family violence, parental separation or divorce, 
incarceration of a household member) and the rank order of individual ACE item 
prevalence was the same across genders, with the exception of sexual abuse (which 
was reported 4.4 times more frequently by females than by males (31% in females, 
7% in males), females had a higher prevalence than males on every ACE question-
naire item. The findings of Baglivio and colleagues are consistent with previous 
studies which have found high rates of early trauma among young offenders, such 
as that by Grevstad (2010) who found that juvenile offenders had approximately 
three times more ACEs than the population reported by Felitti et al. (1998). Again, 
though early trauma is common among both male and female young offenders and 
both genders share some similarities in traumatic histories, particularly in the num-
ber of traumatic experiences they have encountered and in the types of trauma to 
which they have been exposed, it seems clear that the major distinction between the 
traumatic histories of young male and female offenders lies in prior experience of 
sexual abuse, as studies consistently report far higher rates of sexual abuse among 
young female offenders (e.g., Baglivio et al., 2014; Cauffman, Feldman, Waterman, 
& Steiner, 1998; Dierkhising et al., 2013; Ford, Chapman, Hawker, & Albert, 2007; 
Wood, Foy, Layne, Pynoos, & James, 2002).

Beyond identifying the prevalence and type of trauma offenders are exposed to, 
other research has explored when, or at what developmental stage, offenders experi-
ence trauma. Research indicates that trauma is ongoing for these individuals, often-
times beginning in early life or childhood and continuing through adulthood. 
Previously, we have discussed findings that demonstrate that adverse childhood 
experiences (ACEs) are consistently found to occur at high rates among offenders, 
indicating that many have experienced trauma during the first 18 years of their life 
(unfortunately, less is known about the time frame of traumatic experiences over the 
course of childhood and adolescence, as measures such as the ACE questionnaire 
ask respondents to indicate whether a certain traumatic event occurred during the 
first 18 years of life, but does not ask respondents to indicate at what specific age 
those events took place). Trauma is not confined to childhood for offenders, how-
ever, as research has found that both experienced (direct) and witnessed (indirect) 
trauma often continues into adulthood (Wolff & Shi, 2012). Prior work by Widom, 
Czaja, and Dutton (2008) found all types of childhood trauma (physical, sexual, and 
neglect) elevated one’s risk of lifetime re-victimization and this pattern is also 
observed among offenders. It has been reported that a significant minority of trauma 
experiences continue into adulthood, but such events are lower than found in child-
hood apart from being threatened or harmed by a gun or knife, which occurs at 
roughly the same rate during childhood and adulthood (Wolff & Shi, 2010). Perhaps 
unsurprisingly, for some incarcerated males, traumatic experiences persist during 
confinement; among male inmates, six-month prevalence rates of inmate- and 
 staff- on- inmate physical victimization have been estimated at 21% and 25%, respec-
tively (Wolff, Shi, & Siegel, 2009).

Finally, it is also important to note that the high rate of early trauma among 
offenders is not unique to the United States. Rather, numerous international studies 
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have demonstrated that high rates of trauma are common among antisocial youths 
and adults globally. Work by Matsuura, Hashimoto, and Toichi (2009) in Japan 
found high rates of trauma among a sample of juvenile females in a correctional 
facility in Japan (Mean ACE score 1.914, SD = 1.96, range 0–9). Similarly, European 
prevalence studies demonstrate higher rates of PTSD symptoms among prison pop-
ulations than in clinical or community samples (Ardino, 2012). A German study 
evaluating PTSD among delinquents detained in forensic psychiatric institutions 
found a lifetime prevalence of 36% and a point prevalence of 17% (Spitzer et al., 
2001) and research on offenders in Switzerland found a point prevalence of PTSD 
that was conservatively estimated at 27% (Urbaniok, Endrass, Noll, Vetter, & 
Rossegger, 2007).

 How Do Traumatic Experiences Affect Individual 
Development?

In considering how people develop in the face of adversity, a common theme for 
work done in the field of trauma has been to distinguish different types of trauma. 
Specifically, acknowledging the variations in outcomes among people who have had 
trauma, researchers have increasingly realized that not all traumatic experiences are 
equal, that some types of traumatic events are comparatively more traumatic, lead-
ing to worse outcomes among those who have had such experiences. Part of this 
discussion has been to categorize and label various trauma experiences in order to 
better understand how people may respond to various types of traumas.

In their analysis of trauma, Ford and Courtois (2009) provide a definition of 
complex trauma and complex traumatic stress disorders. In this chapter, they pro-
vide background, including a discussion on the history of trauma and its conceptu-
alization. They note that originally, psychological trauma was considered to be an 
abnormal experience (i.e., “outside the range of normal human experience” in 
DSM-III (APA, 1980)), but following an accumulation of epidemiological evidence 
demonstrating that a majority of adults (e.g., Kessler et al., 1995) and a substantial 
minority of children (Costello, Erklani, Fairbank, & Angold, 2002) are exposed to 
traumatic events, a shift has taken place toward defining psychological trauma with-
out any qualifications about its normality or abnormality (Ford & Courtois, 2009).

They note that people who have never encountered trauma do not expect trauma 
to occur in their (or their families’ or communities’) lives, an idea reminiscent of the 
optimism bias “it won’t happen to me,” wherein people believe that they are less 
likely to experience negative events in comparison to others. However, after psycho-
logical trauma has occurred, a person is both “more likely objectively to experience 
subsequent traumatic events and more prone subjectively to expect trauma to be a 
possibility” (Ford & Courtois, 2009, p. 15). Thus, the experience of trauma funda-
mentally changes a person as they are more likely to experience a subsequent trau-
matic episode, and they experience changes in their cognition, such that they are 
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more likely to expect trauma. In a sense, the experience of trauma primes a person 
for future trauma, both emotionally and cognitively.

Ford and Courtois make an additional point that the very nature of trauma itself 
has changed over time. Thus, it is not just that the conceptualization and appraisal 
of trauma have changed overtime, but the very nature of trauma has changed. 
Specifically, they write that with the increasing diffusion of virtually instantaneous 
information through the many forms of electronic and other media, people’s aware-
ness of traumatic events has been greatly heightened, even if these events never 
happen to them or to anyone they know personally (e.g., Silver, Holman, McIntosh, 
Poulin, & Gil-Rivas, 2002).

Early research distinguished between two different types of trauma: Type I and 
Type II trauma (Terr, 1991). According to Terr, Type I trauma is defined as a single- 
incident trauma (e.g., an event that is “out of the blue” and therefore, is unexpected, 
such as a traumatic accident, natural disasters, terrorist attack, or a single episode of 
abuse or assault, or witnessing violence. Type II trauma (also referred to as complex 
trauma) involves chronic, repeated, and ongoing exposure to traumatic events (e.g., 
ongoing abuse, domestic violence, war, genocide, community violence, etc.). 
Generally, Type II trauma is more prevalent than perhaps typically recognized and 
more often occurs in combination or cumulatively (i.e., “poly-victimization” 
Finkelhor, Ormrod, & Turner, 2007). For example, the National Survey of 
Adolescents found that 20% of all youth had experienced more than one type of 
victimization (Saunders, 2003) and the National Survey of Children’s Exposure to 
Violence II found that 48% of youth had experienced two or more of 50 types of 
victimization surveyed (Finkelhor, Turner, Shattuck, & Hamby, 2013). Moreover, 
another unique feature of Type II trauma is that because it is often perpetrated by 
someone known by, or related to the victim, it often involves a fundamental betrayal 
of trust within primary relationships (Ford & Courtois, 2009).

Overall, evidence suggests that the effects of Type II trauma are far more severe, 
as it is associated with a much higher risk for development of PTSD (e.g., 33–75+% 
risk vs. 10–20% for individuals who have experienced Type I trauma; Copeland, 
Keeler, Angold, & Costello, 2007; Kessler et  al., 1995). Moreover, it seems that 
Type II trauma may compromise, or alter, a person’s psychobiological and socio-
emotional development when such trauma occurs at critical developmental stages 
(Ford & Courtois, 2009). It has been suggested that such “developmentally adverse 
interpersonal traumas” (Ford, 2005) are “complex” because they leave a person at 
risk for recurrent anxiety (e.g., PTSD, other anxiety disorders) as well as interrup-
tions and breakdown in “the most fundamental outcomes of healthy psychobiologi-
cal development: the integrity of the body, the development of a healthy identity and 
coherent personality, and secure attachment, leading to the ability to have healthy 
and reciprocal relationships (Cook et al., 2005; van der Kolk, 2005)” (Ford, 2009, 
p. 18–19).

In addition to “Type II” trauma, other terms have been used to describe pervasive 
psychological trauma. Herman (1992) proposed the term “complex trauma” as a 
means to distinguish a “complex form of post-traumatic disorder in survivors of 
prolonged, repeated trauma” (p.  378) from traditional forms of PTSD, of which 
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previous diagnostic formulation was largely derived from “observations of survi-
vors of relatively circumscribed traumatic events: combat, disaster, and rape” (p.3 
377). Moreover, similar to Type II trauma, others have used the term “developmen-
tal trauma” to refer to a type of stressful event that occurs repeatedly and cumula-
tively, usually over a period of time, and within specific relationships and contexts 
(Courtois, 2004). This nomenclature reinforces the theme that traumatic experi-
ences can fundamentally alter a person’s development in profound ways.

 Severe Chronic Trauma in the First 1000 Days of Life

Extending the work of Terr (1991), Solomon and Heide (1999) sought to extend the 
previously identified typology of trauma survivors in a way that addressed the find-
ing that chronic, repeated exposure to traumatic events may be especially damaging 
when such traumas occur during particular developmental ranges. This led to 
Solomon and Heide (1999) to propose subdividing Terr’s (1991) Type II trauma into 
two categories: Type II and Type III. In this model, Type III trauma is defined as the 
result of “multiple and pervasive violent events beginning at an early age and con-
tinuing for years” (p. 204). According to Solomon and Heide, Type III trauma is 
more extreme than other types of trauma. Individuals who experience Type III 
trauma are typically child victims of multiple perpetrators, one or more of whom are 
close relatives (p. 204). Moreover, the abusive events experienced by individuals 
with Type III trauma are “likely frequent, yet unpredictable” with force being a 
frequent component (Solomon & Heide, 1999, p. 204). The abuse experienced by 
these individuals has a “sadistic quality” and may have included threats of “torture 
or death, or death of a loved one” (Solomon & Heide, 1999, p. 204).

The basis for Solomon and Heide’s (1999) three-tier conceptualization of psy-
chological trauma was due to the fact that individuals who experienced these types 
of trauma had markedly different outcomes. This difference can be observed in the 
reactions and presentations of individuals who have experienced these different 
types of trauma which are vastly different. For example, they write that when clients 
who have experienced Type I trauma come into contact with mental health profes-
sions, these individuals typically report experiences and describe them in some 
detail. Frequently, brief therapy techniques, such as behavioral strategies, 
Neurolinguistic Programming (NLP), or Eye Movement Desensitization and 
Reprocessing (EMDR), can be used to quickly and effectively resolve trauma for 
these individuals (O’Hanlon & Weiner-Davis, 1989; Shapiro, 1995). In contrast, 
they explain, individuals who have experienced Type II trauma generally come to 
treatment with histories of “moderate depression, dependency and trust issues, and 
relationship problems” (p.  204). Diagnostic characteristics frequently observed 
among Type II trauma victims include “poor self-esteem, feeling of shame, and dif-
ficulties trusting others” (p. 204) and these individuals oftentimes repress or inter-
ject feelings of anger, which may be experienced “only as depression” (Solomon & 
Heide, 1999, p.  204). Moreover, these individuals develop maladaptive defense 
strategies, such as denial, repression, and dissociation (Solomon & Heide, 1999).
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Though the outcomes and developmental trajectories observed among individu-
als who have experienced Type II trauma are far worse than those observed among 
Type I trauma survivors, Solomon and Heide (1999) explain “skilled, well-trained 
therapist[s] can effectively treat these individuals” (p. 204). Thus, individuals with 
either Type I or Type II trauma can be rehabilitated.

 But Type III?

Distinguishing Type III trauma survivors from their counterparts is that their out-
comes appear far worse than those observed among other trauma survivors. Solomon 
and Heide (1999) explain that when these individuals present for treatment, they 
typically feel suicidal and hopeless and do not know why they have these feelings. 
Interestingly, these individuals may initially describe their childhoods and parents 
very positively (Solomon & Heide, 1999). These characterizations indicate a deep 
fracture between the traumatic histories these individuals have faced and their cog-
nitions regarding such events and suggest that these individuals may have been 
unable to process earlier traumas. Beyond feelings of suicidality or depression, 
these individuals have numerous widespread negative effects. In total, these indi-
viduals typically experience 20 adverse effects including chronic depression, self- 
injury, eating disturbances, high anxiety, narcissism, impulsivity, identity confusion, 
dissociative symptoms, affective dysregulation, and a foreshortened sense of future 
(Solomon & Heide, 1999). To put this into context, you can compare these out-
comes to those observed for individuals who have experienced less extreme trauma. 
For example, of the 20 maladaptive effects observed among Type III trauma survi-
vors, individuals who have experienced Type I typically demonstrate one effect 
(e.g., PTSD symptoms) and individuals who have experienced Type II trauma typi-
cally demonstrate five effects (e.g., PTSD symptoms, poor self-esteem/self-concept, 
interpersonal distrust, feelings of shame, and dependency).

 Abuse Versus Neglect

In addition to the severity and age at which a youth experiences trauma, there is also 
research that demonstrates that certain types of trauma may differentially impact a 
youth’s likelihood of engaging in antisocial behavior. In other words, not all types 
of trauma have the same impact on youth’s development of antisocial behavior. A 
large body of research has demonstrated that childhood abuse and neglect is a 
 predictor of adult criminal behavior (Kingree, Phan, & Thompson, 2003; Maxfield 
& Widom, 1996; Smith & Thornberry, 1995; Widom & Ames, 1994; Widom & 
Maxfield, 2001) and that childhood maltreatment and neglect is a predictor of future 
recidivism (Cottle, Lee, & Heilbrun, 2001). Interestingly, however, work by Dembo 
et  al. (1998) found that childhood neglect was a stronger predictor of future 
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 recidivism as compared to childhood abuse. Overall, these findings demonstrate that 
early adverse childhood experiences have a large impact on future life outcomes 
(Moore & Tatman, 2016), but also imply that certain adverse experiences may be 
especially damaging for youth.

Dembo et  al.’s (1998) finding that childhood neglect more strongly predicted 
future recidivism than childhood abuse is unsurprising in regard to developmental 
theories of attachment and prior work demonstrating the importance of parental 
acceptance for positive youth development (see meta-analysis by Khaleque & 
Rohner, 2002). Attachment theorists, such as Bowlby (1973), emphasized that par-
ents’ sensitivity and responsiveness causes children to form mental representations, 
or internal working models, of the parent as reliable and trustworthy, which allows 
the youth to view themselves as worthy of love. When parents are inconsistent and 
a secure attachment between the child and parent is not formed, the parental rejec-
tion makes a child hesitant, aggressive, and hostile toward others because of fear of 
rejection. Moreover, the rejection makes a child feel unworthy of love, which results 
in impaired self-esteem, depressive feelings, a negative worldview, and other mal-
adaptive orientations (Rohner, 2004). Thus, it may be that parental neglect operates 
similarly to parental rejection and poor parental attachment, which may account for 
why parental neglect appears to be more damaging to children than child abuse.

 Response to Trauma Among the General Public and Among 
Offenders

It is important to note, however, that trauma is not an experience unique to antisocial 
populations. Though universal rates of PTSD may be generally low, as previously 
discussed, trauma and adversity are common features of the human experience. In 
the National Comorbidity Survey, more than 60% of American adults reported 
experiencing at least one traumatic event over the courses of their lives (Kessler 
et al., 1995) and more recent work by Kilpatrick et al. (2013) indicates that rates of 
trauma may be far higher, as they found that nearly 90% of individuals had experi-
enced traumatic event exposure using DSM-5 criteria. Moreover, the study by 
Kilpatrick et  al. (2013) found that exposure to multiple traumatic event types is 
normative, confirming previous findings (e.g., Breslau, Davis, Peterson, & Schultz, 
2000; Copeland et al., 2007; Kessler et al., 1995; Norris, 1992).

Although initially striking, it is not altogether surprising that so many individuals 
experience at least some form of trauma over the course of their lifetimes. As noted 
by Bonanno (2004), as people progress through the life cycle, “they are also 
 increasingly confronted with the deaths of close friends and relatives” (p. 20). Thus, 
over the course of a lifetime and with increasing age, it is almost inevitable that 
people will undergo trauma or other profound loss. Though trauma and loss are 
normative, common to nearly all people, the way people respond to trauma is more 
variable. As Bonanno (2004) explains, not everyone copes with potentially disturb-
ing events the same way. For example, some individuals experience acute distress 
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from which they are never able to recover, while others suffer less intensely and for 
a much shorter periods of time. Still, others recover quickly, Bonanno (2004) writes, 
but later begin to experience unexpected health problems or difficulties concentrat-
ing or enjoying life the way they had previously.

Generally, research has focused on the relationship between trauma and antiso-
cial behavior and less research has focused on the developmental trajectories that 
connect trauma and PTSD to criminal behavior (Ardino, 2012). However, in recent 
years, several possible explanations have emerged to explain the mechanisms 
through which repeated trauma early in life can lead to antisocial behaviors.

 Impact on Executive Functioning and Affective Regulation

One such explanation focuses the effect trauma has on fundamentally altering brain 
structure and functioning. Through advances in neuroscience, researchers have been 
able to explore how the experience of trauma affects neuropsychological function-
ing (De Bellis & Putnam, 1994; van der Kolk, 1996). Among adults, PTSD has been 
found to be associated with deficits across many mental processes, including 
impaired working memory and ability to sustain attention, as well as impairment in 
the right brain and frontal lobe (Newport & Nemeroff, 2000). It is believed that the 
impact of traumatic experiences may be particularly detrimental for children and 
adolescents, whose brains and neural networks are still developing (De Bellis, 2001; 
Ford, 2005). Indeed, a large body of research has demonstrated structural and func-
tional brain abnormalities among individuals who have experienced early trauma. 
Youth who meet the criteria for PTSD have been found to have smaller intracranial 
and cerebral volumes as compared to non-maltreated youths, and it was found that 
intracranial volume is positively correlated with the age of onset of maltreatment 
and negatively correlated with the duration of abuse (De Bellis et al., 1999).

Moreover, structural changes related to trauma include differences in the left and 
total lateral volumes, which were found to be positively associated with maltreat-
ment duration, while the duration of abuse was found to be negatively associated 
with the total corpus collosum and its middle and posterior region volumes. Due to 
these changes, it is thought that the impact of trauma on the developing brain may 
alter the exchange of information between brain hemispheres and the capacity of 
sensory information to be integrated (Teicher et al., 2003).

In addition, other brain regions that appear especially impacted by trauma include 
the hippocampus, which is involved in memory and the regulation of emotions, 
including fear and aggression (Cellini, 2004; Gould & Tanapat, 1999; Kim, Song, & 
Kosten, 2006), and the regions of the prefrontal lobe (Ishikawa & Raine, 2003). The 
relation of trauma to prefrontal deficits is important when considering the role of the 
orbitofrontal cortex, part of the prefrontal cortex, in mental processes related to 
emotion processing, emotion regulation, interpersonal communication, and moral 
reasoning (Schore, 2003). Thus, orbitofrontal deficits may impact an individuals’ 
propensity to engage in socially appropriate responses when faced with stressful 
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situations, or in situations where one’s behavioral inhibition is reduced (Giancola, 
1995; Schore, 2003).

Beyond affecting structure and functioning of the brain and its regions, there is 
also evidence that trauma can affect the body’s biological stress systems in ways 
that influence antisocial behavior. Evidence has found that youth with PTSD exhibit 
elevated levels of norepinephrine and dopamine and excrete greater concentrations 
of cortisol, and the levels of these neurochemicals have been found to correlate with 
the duration of trauma and with PTSD symptoms, including intrusive thoughts, 
avoidance, and hyperarousal (De Bellis et  al., 1999). Consequently, youth with 
PTSD symptoms may have dysregulated biological stress systems and may demon-
strate hyperarousal and overactive responses when faced with stressors (De Bellis, 
2001; Heim, Meinlschmidt, & Nemeroff, 2003) as well as emotional dysregulation 
and problems with impulse control (Gollan, Lee, & Coccano, 2005). As noted by 
Kerig and Becker (2010), these factors may contribute to a propensity to easy prov-
ocation, misappraisal of situations as more threatening than they are, and to act 
impulsively, all responses which increase the risk of antisocial behavior.

As discussed previously, trauma can impact affective regulation through physi-
ological mechanisms whereby long-standing trauma may serve to alter the brain’s 
physical structural as well as the body’s biological stress symptoms which can nega-
tively impact emotion regulation. There are other ways, however, in which repeated 
trauma can hinder affect regulation. As discussed by Kerig and Becker (2010), par-
ents play an important role in the development of emotion regulation strategies as 
well as in their children’s recovery following traumatic experiences, as parents lend 
“auxiliary emotional regulation mechanism[s]” for their children to borrow (p. 9). 
However, they explain, when parents are unavailable, whether due to their own 
trauma, or when a child experiences chronic and/or pervasive trauma, the develop-
ment of emotional regulation capacities may be impaired in the long term. Parents 
who reject, ignore, or punish a child’s distress signals leave him or her in a pro-
longed and intolerable emotional state and fail to assist a child in developing inter-
nal strategies with which to regulate distress (Izard & Kobak, 1991). Thus, the child 
fails to develop strategies for modulating emotions in response to challenging stim-
uli, and this poor modulation may be expressed in the form of internalizing and/or 
externalizing behaviors (Cole & Zahn-Waxler, 1992). Consequently, trauma can 
impair emotional regulation by preventing children from acquiring successful cop-
ing strategies for managing emotions, either directly or indirectly, by preventing 
parents from transmitting these skills to their children.

In addition to impacting an individual’s capacity, or ability, to regulate and man-
age emotions, trauma has also been likened to deficits in executive functioning (see 
meta-analyses by Morgan & Lilienfeld, 2000, Ogilvie, Stewart, Chan, & Shum, 
2011). Previous work has demonstrated that EF deficits are pervasive among antiso-
cial populations (Morgan & Lilienfeld, 2000), leading many researchers to con-
clude that such deficits are important risk factors for, or correlates of, antisocial 
behavior (Elliott, 1978; Gorenstein, 1982; Raine, 1997). Executive functioning can 
be understood as “an umbrella term that refers to the cognitive processes that allow 
for future, goal-oriented behavior” (Morgan & Lilienfeld, 2000, p. 114). Broadly, 
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executive functions refer to the management of cognitive processes that guide com-
plex behavior (Banich, 2009; Miller & Cohen, 2001) and EF is critical for activat-
ing, maintaining, and selecting different courses of action necessary to carry out 
complex behaviors required to achieve various goals (Miyake & Friedman, 2012). 
It has been suggested that, compared to the general population, individuals with EF 
deficits are less able to override inclinations toward maladaptive responses required 
to maintain more appropriate and personally beneficial behavior (Zeier, Baskin- 
Sommers, Hiatt Racer, & Newman, 2011). Moreover, it is believed that EF deficits 
may contribute to deviant behavior by decreasing impulse inhibition, sensitivity to 
reward and punishment, and the ability to plan and formulate behaviors that corre-
spond with social demands (Ishikawa & Raine, 2003; Raine, 2002; Séguin, 2004). 
Models explaining the relationship between EF deficits and antisocial behavior sug-
gest that compared to the general population, these individuals are less able to over-
ride inclinations toward maladaptive responses required to maintain more 
appropriate and personally beneficial behavior (Zeier et  al., 2011), and conse-
quently, individuals with EF deficits are at a high risk for persistent rule breaking 
and violent behavior (Zeier et al., 2011).

 War Zone Mentality

One way to summarize the overall development that occurs among youth who are 
repeatedly exposed to trauma and violence in early life is what has been called a 
“war zone mentality” (Garbarino, 2015). This term explains how individuals engage 
in violent and antisocial behavior that seems unfathomable to others, but these 
behaviors make sense in the mind of perpetrators. In essence, a childhood full of 
trauma and violence leads to a “damaged sense of reality,” (Garbarino, 2012) 
wherein their behaviors make sense and are justified, even logical. In very much the 
same way as soldiers operate in battle, youth exposed to high levels of trauma and 
adversity, where violence and antisocial behavior is normative, come to believe that 
such behaviors are adaptive or necessary. These individuals “view the world as if 
they [were] soldiers confronting a hostile environment that they perceive to be full 
of enemies” (Garbarino, 2012, para. 7).

The idea that traumatized individuals develop a “war zone mentality” in response 
to an accumulation of traumatic experiences mirrors others who have proposed that 
delinquency, or antisocial behavior, is in a sense an adaptation developed in the face 
of adversity, that such behavior is actually a form of coping for some individuals, as 
it has an “adaptive intent” (Kerig & Becker, 2010, p. 18). Latzman and Swisher 
(2005) proposed that youth violence may comprise a functional as well as inten-
tional, or active, response to a violent environment, for example, by generating a 
fear-provoking reputation that may deter future victimization.

In regard to the cognitions that accompany a war zone mentality, many individu-
als appear to develop a sense of futurelessness, wherein a person begins to believe 
that there is no point in considering the consequences of actions because there is no 
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future in which those consequences might transpire. In experiences as a forensic 
expert witness by one of the co-authors, it is not uncommon for individuals to say 
that they did not think they would make it to 21, 25, or 30 years old. This sense of 
futurelessness is common among individuals who have high levels of trauma. For 
example, work with children with PTSD found that many did not believe they would 
marry, have children of their own, or live a normal life span (Saigh, 1992).

The consequence of this lack of belief in a future and a focus on only the present 
moment leads youth to engage in higher risk-taking, reckless behavior, and a disre-
gard of consequences that can push youth to engage in delinquency; after all, there 
is little reason for being law abiding or planning and working toward a future if one 
does not believe in the existence of such future. Indeed, work done by Borowsky, 
Ireland, and Resnick (2009) found that among a nationally representative sample of 
adolescents, the nearly 15% of youth who believed that they would not live past the 
age of 35 were at the highest risk for engaging in risky behaviors, including arrest, 
substance abuse, unsafe sexual activity, suicide attempts, and fight-related injuries.

In addition to a foreshortened sense of the future, another cognitive adaptation 
that may be related to the development of a war zone mentality is Bandura’a con-
cept of moral disengagement, which has also been posited as a mechanism by which 
children who have been traumatized develop a worldview that justifies and legiti-
mizes perpetration of violence (Kerig & Becker, 2010). According to Bandura, 
Barbaranelli, Caprara, and Pastorelli (1996), there are eight mechanisms of moral 
disengagement through which an immoral act can be made more acceptable, includ-
ing attributing it to a higher purpose (i.e., moral justification), blaming others (i.e., 
displacement of responsibility), and belittling the victim (i.e., dehumanizing). 
Bandura (1997) proposes various mechanisms through which moral disengagement 
can occur; however, a common theme in these processes is that they are not instan-
taneous; rather, the change is usually achieved through the gradual weakening of 
self-sanctions, during which people may not be cognizant of changes in their moral-
ity. Generally, however, moral disengagement occurs as individuals engage in delin-
quent acts that disregard the rights of others and then desensitize themselves to such 
behavior and develop self-justifications, which foster the perpetration of more 
offensive behaviors (Wilkinson & Carr, 2008). In regard to the link between trauma 
and moral disengagement, it seems that trauma may interrupt moral development, 
or lead to an altered morality that justifies the victimization of others (Garbarino, 
1999) and may account for the perpetration of violence and other forms of antisocial 
behavior observed among individuals with histories of trauma.

 Conclusion

The finding that many individuals either do not develop PTSD following exposure 
to trauma or recover expeditiously is important for two reasons. For one, it indicates 
that negative responses are not inevitable, as many individuals who experience trau-
matic events are resilient. Secondly, it is important to distinguish what factors may 
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cause some individuals to have more negative reactions to trauma, while others are 
able to respond more favorably. This is why we believe that a complete understand-
ing of trauma will move beyond the narrow conception of post-traumatic stress 
disorder to embrace the concept of post-traumatic stress development. Therein lies 
the future for a complete understanding of the complex role of trauma in forensic 
psychology.

 Questions/Activities for Further Exploration

 1. In what ways can experiencing trauma make someone more likely to engage in 
aggressive or antisocial behavior?

 2. What factors make a traumatic experience(s) more damaging in regard to indi-
viduals’ development? In other words, why is it that some individuals may expe-
rience trauma and have no adverse implications, whereas others who experience 
trauma demonstrate maladjustment, including aggression and violence.

 3. Compare Type I, Type II, and Type III traumas. What outcomes are experienced 
by individuals who have experienced each type of trauma?

 4. In light of evidence suggesting that early trauma may be particularly damaging 
for individuals, including in facilitating the development of antisocial behavior, 
what are ways we can address the prevalence of traumatic exposure among chil-
dren in society? What types of interventions could be useful for children exposed 
to higher levels of trauma in their communities and/or in their home.
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Chapter 3
Trauma in Competency to Stand Trial 
Evaluations

Elizabeth A. Owen, Alan Perry, and Devora Panish Scher

 Introduction

The competency to stand trial evaluation (CST) has long been identified as the most 
important inquiry in the area of criminal mental health (Grisso, 1986; Melton et al., 
2018; Perlin, 2003, 2008; Perlin, Champine, Dlugacz, & Connell, 2008; Stone, 
1975), as it is part of the bedrock of commitment to the right to a fair trial. Certainly, 
it is the most frequently ordered and performed criminal evaluation with the often- 
cited number of 60,000 evaluations performed a year (Bonnie & Grisso, 2000). This 
number was based on data published in the early to mid-1990s (Hoge, Bonnie, 
Poythress, & Monahan, 1992; Poythress, Bonnie, Hoge, Monahan, & Oberlander, 
1994) and did not include misdemeanor or federal cases. In the last two decades, the 
rate of incarceration in general and of those with mental illness has grown substan-
tially such that the estimate of CST evaluations in the United States is now 90,000 
(Fuller,  et  al., 2017). Our own calculations, based partially on national rates of 
incarceration at the pre-conviction level (Sawyer & Wagner, 2019) and rate of severe 
mental illness in that population, place the number at a conservative 94,000.

The concept of competency to proceed to trial has its roots in English law, dating 
back to the seventeenth century. Justice Blackstone (in Prest, 2008) notes that the 
“mad” defendant cannot “make his defense.” This idea carried over to the American 
courts as well. In 1835, the individual who made an attempt on President Andrew 
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Jackson’s life was thought unfit to proceed and in Drope vs Missouri [420 US, 162, 
172 (1975), Dusky vs US 362 US, 462 (1960)], it was thought to move a person 
deemed ‘insane’ to trial was a violation of due process. Further, to quote Pate v. 
Robinson, “The conviction of a defendant while mentally incompetent violates due 
process” (383 U.S 375, 378; 1966).

The 6th and 14th amendments in the Bill of Rights are the legal basis for 
CST. The 6th amendment guarantees the accused effective counsel and the ability to 
confront their accusers, as well as present evidence in their defense, while the 14th 
amendment addresses the right to due process. An incompetent person is thought to 
be unable to assist her/his attorney and participate effectively in a trial. Those defen-
dants deemed by the court unfit to proceed and unable to participate in their defense 
are permitted a delay of trial to restore competency via psychiatric treatment and 
psycho-legal education, or movement to adjudication of charges lodged against 
them. Competency, therefore, like insanity, is a legal construct, albeit one with 
strong psychological underpinnings.

 Definition of Competency to Stand Trial

On the federal level, and in most states, the legal standard, or definition of compe-
tency, follows that laid out in Dusky v. U.S. (1960) “that it is not enough for the 
district judge to find that ‘the defendant [is] oriented to time and place and [has] 
some recollection of events,’ but that the test must be whether he has sufficient pres-
ent ability to consult with his lawyer with a reasonable degree of rational under-
standing and whether he has a rational as well as factual understanding of the 
proceedings against him” [p. 362 U.S. 402]. In practice, this is often reduced to 
whether the defendant knows the charges, roles of key court personnel (defense 
attorney, district attorney, and judge), and the process of trial (role of a jury, possible 
outcomes).

It is vital that “(t)he accused must be able to perform the functions which ‘are 
essential to the fairness and accuracy of a criminal proceeding’” (Wilson v U.S. 391 
F.2d 460, 1968, at 463). While the CST criteria in Dusky are viewed as a notoriously 
low bar (“Somebody described ‘competent’ once as knowing the difference between 
a judge and a grapefruit,” ADA Cheryl Coleman, People v Tortoricci), other, state- 
defined criteria, suggest a more contextual approach to competency. “The central 
issue remains whether on all the facts and circumstances of a particular case 
(emphasis added) the determination as to ‘capacity’ is compatible with fundamental 
fairness” (People v Valentino, 1974). (Capacity, or the ability to be competent, is 
differentiated from the willingness to do so.)

This complexity is often overlooked in competency evaluations, but in addition 
to being part of the Dusky opinion, it is also promoted by theorists and researchers 
in forensic psychology (Roesch, Zapf, Golding, & Skeem, 1999). “Mere presence 
of severe disturbance (a psychopathological criterion) is only a threshold issue--it 
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must be further demonstrated that such severe disturbance in this defendant, facing 
these charges, in light of existing evidence, anticipating the substantial effort of a 
particular attorney with a relationship of known characteristics, results in the defen-
dant being unable to rationally assist the attorney or to comprehend the nature of the 
proceedings and their likely outcome” (Golding & Roesch, 1988, p. 79). These dif-
ferent approaches to competency evaluations (criteria-based verses contextual) is 
likely one of the factors behind the vast difference in range of findings of incompe-
tence – 1–99% (Cochrane, Grisso, & Frederick, 2001; Cooper & Zapf, 2003; Grisso, 
1986; Mossman et al., 2007; Nicholson & Kugler, 1991; Paradis et al., 2016; Roesch 
& Golding, 1980; Skeem, Golding, Cohn, & Berge, 1998; Warren et al., 2006; Zapf 
& Roesch, 2006; personal communication, 2019) found in defendants being found 
not fit to proceed.

Individual states (via common law found in decisions on the local or state level) 
may proffer their own more specific guideline criteria for competency to proceed. 
One such example is People v Valentino, (78 Misc. 2d 678. N.Y. Misc. 1974) that 
delineated six areas of concern:

(1) Is the defendant oriented as to time and place? (“[T]he defendant must have a minimal 
contact with reality. This encompasses the basic human functions that are automatic to all 
but the seriously mentally ill. An accused must appreciate his presence in relation to time, 
place and things.” Bennett, Competency to Stand Trial: A Call for Reform, 59 J. Crim. L. C. 
& P. S. 569, 574–575)

(2) Can the defendant perceive, recall, and relate? These abilities should be familiar as 
three of the four necessary qualifications of witnesses. (Bacon, Incompetency to Stand 
Trial: Commitment to an Inclusive Test, 42 So. Cal. L. Rev. 444, 450, supra.) Recollection 
is used not as pertaining to the events underlying the charge, a question covered in People 
v. Francabandera, but in the more basic sense of the ability to recall sensory perceptions 
from one moment to the next.

(3) Does the defendant have at least a rudimentary understanding of the process of trial 
and the roles of the Judge, jury, prosecutor, and defense attorney? (See People v. Posey, 74 
Misc.2d 149)

(4) Can the defendant, if he wishes, establish a working relationship with his attorney? 
(“If the accused is so delusional or paranoid that he will not trust the counsel or tell him the 
true facts, then he would be incompetent.” Bennett, supra, p.  574, and see People v. 
Francabandera, 33 N.Y.2d 429, 435–436)

(5) Does the defendant possess sufficient intelligence and judgment to listen to the 
advice of counsel and, based on that advice, appreciate (without necessarily choosing to 
adopt it) that one course of conduct may be more beneficial to him than another? (Bacon, 
supra, p. 446; Bennett, p. 575.)

(6) Is the defendant’s mental state sufficiently stable to enable him to withstand the 
stresses of the trial without suffering a serious, prolonged, or permanent breakdown? Will 
the trial be long, complex, short, or simple? (See People v. Swallow, 60 Misc.2d 171, 175–
177) Are adjustments required in the manner of trial rather than a finding of incapacity? 
(See Matter of Russell, 126 Vt. 240.)

These address more explicitly the psychological underpinnings of the legal defini-
tion of competency to stand trial, giving evaluators specifics to address in their 
evaluations and reports.
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 Racial Disparities

Considering that jails and prisons are the “de facto” largest providers of mental 
health services in the United States (Kinsler & Saxman, 2007) and that our jails and 
prisons are disproportionately filled with the poor, often marginalized segments of 
our population (Rabuy & Kopf, 2015), it is intuitive that there is an increased likeli-
hood of encountering someone in a CST evaluation who is expressing symptoms of 
mental illness (James & Glaze, 2006), is acutely mentally ill (Fuller et al., 2017), 
and who has experienced a traumatic experience if not multiple traumas (Byrne, 
2000; Kinsler & Saxman, 2007). Indeed, simply being arrested, being incarcerated, 
or experiencing the conditions of being mentally ill while incarcerated can induce 
trauma symptoms. With mentally ill inmates sometimes “locked away in fetid cells” 
for “therapeutic seclusion” (Biesecker, 2011), trauma may become evident only 
after incarceration. Data on inmates were obtained from the Bureau of Justice 
Statistics’ “Indicators of Mental Health Problems Reported by Prisoners and Jail 
Inmates, 2011–12,” the National Inmate Survey conducted in 233 states and federal 
prisons, 358 jails, and 15 special facilities between February 2011 and May 2012. 
Inmates were assessed for serious psychological distress using the Kessler 6 (K6) 
nonspecific psychological distress scale and self-report data were obtained regard-
ing mental health history. The percentages of prison and jail inmates assumed to 
meet the threshold for serious psychological distress were 14 and 26, respectively. 
When compared to the general population, based on the National Survey on Drug 
Use and Health data, prison and jail inmates were three to five times as likely to 
have met the threshold for serious psychological distress as adults in the general 
United States population in the past 30 days. Furthermore, based on the Bureau of 
Justice Statistics’ data, only half of prisoners (50%) and a third of jail inmates (36%) 
either did not meet threshold for serious psychological distress or had not been told 
in the past that they had a mental health disorder (Bronson & Berzofsky, 2017). The 
disproportionate number of individuals in the forensic system who are mentally ill 
can partly be attributed to the criminalization hypothesis. This theory posits that as 
a result of the release of patients from mental institutions and stricter commitment 
laws, large numbers of mentally ill people, particularly in urban centers, remain in 
the community. The lack of treatment and supervision at times results in erratic 
behavior by these individuals, which may lead to an increase in their criminal arrests 
(Gibbs, 1987).

Torrey, Kennard, Eslinger, Lamb, and Pavle (2010) determined that in the year 
2004–2005 the odds of a seriously mentally ill individual being in jail or prison 
compared to a hospital was 3.2–1. This also means that throughout the United States 
that year, there were three times more people with serious mental illnesses in jails 
and prisons than in hospitals (Torrey et al., 2010). Furthermore, an overwhelming 
amount of research demonstrates that the criminal justice forensic system exacer-
bates mental health symptomatology and that jail inmates experience substantially 
more deleterious consequences than prison inmates do. Several factors reflecting 
the role of local jails may explain these higher rates. The psychological toll of 
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 incarceration includes both high levels of uncertainty regarding their own incarcera-
tion and the conditions of the respective facilities (Yi, Turney, & Wildeman, 2017). 
Even without having a history of mental health problems, a high proportion of 
inmates are found to experience mental health disorders upon incarceration. In fact, 
of the mentally ill inmates whom James and Glaze (2006) studied, a higher propor-
tion of them did not have a mental health history. However, among jail inmates with 
mental health problems, James and Glaze found that a significant percentage had 
experienced trauma, including living in a foster home and past physical or sexual 
abuse. (By definition, jails have a higher turnover rate than prisons, which also con-
tributes to inmates’ lack of stability and poorer mental health.) Another explanation 
for the greater percentage of psychopathology in jail inmates is possible behaviors 
prior to incarceration including drug use and the relatively recent interruption in 
those behaviors on the part of jail inmates. The differences in inmate numbers, bud-
get, and turnover rate also determine the availability and quality of on-site physical 
and mental health services, resulting in limited and inferior facilities servicing jail 
inmates (Yi et al., 2017).

While the impact of trauma in general on CST is now only coming to the fore, it 
is remiss not to consider the broader sociocultural influences impacting the process-
ing and disclosing of trauma, which are often minimized and/or neglected. In many 
contexts, perspectives of individuals of authority (e.g., evaluators) or those from 
privileged backgrounds (e.g., those from majority culture) are amplified while those 
perspectives of less powerful (e.g., defendants) or less privileged (e.g., those from 
more marginalized groups) are weighted less and considered differently. At times, 
voices from underprivileged individuals can be stifled or ignored, sometimes based 
on biases. Both evaluators and defendants are subject to biases, as are all individu-
als. Evaluators’ assumptions and beliefs about an individual’s cultural background 
are important to keep in mind. A specific important sociocultural component to 
consider is that of stigma or even an awareness that symptoms may be mental (and 
not physical or spiritual) in nature. Some groups are more ashamed of mental illness 
than others are and perceive it as a shortcoming. Individuals from these groups may 
be more reluctant or unable to share information. A heightened awareness of differ-
ent groups’ feelings toward mental illness and differential access to mental health 
services is helpful and perhaps necessary to consider in the CST process.

Regardless of race, the prevalence of trauma and PTSD are particularly elevated 
in urban, low-income communities, with nearly one in four adults in these types of 
neighborhoods experiencing PTSD (Breslau, Davis, Andreski & Peterson, 1991; 
Goldmann et al., 2011). It is individuals from these same socially disadvantaged 
communities who have a disproportionately increased likelihood of both experienc-
ing trauma and involvement with the criminal justice system (Golembeski & 
Fullilove, 2008; Hartney & Vuong, 2009; Nicosia, MacDonald, & Arkes, 2013).

In a segment of the PBS News Hour aired on May 15, 2014, Sarah Varney 
reported the following:

For many of those inmates (those with mental illness), their path to incarceration started in 
childhoods marked by trauma and poverty.
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Inmates with mental health problems are much more likely to have experienced or wit-
nessed traumatic events during adolescence: “They grow up in homes witnessing violence 
and sexual abuse, and caregivers going in and out of jail,” said Dana DeHart, an assistant 
dean for research support at the College of Social Work at DeSaussure College in Columbia, 
South Carolina. “Victimization leads to or exacerbates mental health problems like depres-
sion, anxiety and PTSD.”

As they grow up, their conditions worsen, DeHart explained, and these fragile men and 
women turn to drugs or alcohol to soothe their anxiety or numb their pain. To pay for their 
addictions, they often get involved in property crimes and prostitution, and then escalate to 
violent offenses.

But jail and prison are particularly bad places to be mentally ill. Men and women with 
behavioral disorders and mental illness end up in stressful prison environments – many are 
put in seclusion for long stretches of time  – that further exacerbate their conditions, 
researchers say. Inmates with mental illness are much more likely to be injured in prison 
fights. The Department of Justice reported that 20 percent of inmates with mental illness 
were injured in jailhouse fights compared to 10 percent of inmate without mental illness. In 
local jails, inmates with mental illness are three times as likely to be injured.

Research generally indicates that race is not a significant factor in defendants being 
referred for CTS evaluations (Harris & Weiss, 2018), or in the results of these evalu-
ations (Cooper & Zapf, 2003; Hart & Hare, 1992; Kois, Pearson, Chauhan, Goni, & 
Saraydarian, 2013; Melton et al., 2018; Paradis et al., 2016). However, the percent-
age of non-Whites incarcerated in the United States is much higher than the percent-
age of non-Whites in the general population (65.8% versus 28.9%, respectively) 
(Humes, Jones, & Ramirez, 2011; West, 2010), and in plea offers, there has been 
shown to be a racial/ethnic difference in who is offered lower pleas and whose 
charges are dismissed outright (Berdejó, 2018). Therefore, while there does not 
seem to be a bias in either people being referred for a CST evaluation, or in the 
outcome of the evaluation when looking at CST evaluations, there is clearly a social/
institutional bias in who is arrested, charged, and incarcerated (Schwartz & 
Feisthamel, 2009).

There is also, a racial disparity when it comes to diagnosing. Schwartz and 
Blankenship (2014) found a “clear and pervasive pattern” (p.  133) of minorities 
being diagnosed with psychotic disorders at a higher rate than their Caucasian coun-
terparts (3–4 times higher for African Americans and 3 times higher for Latinx/
Hispanics). (For an overview, see Moreno-Kustner, Martin, & Pastor, April 12, 
2018. Prevalence of psychotic disorders and its association with methodological 
issues. A systematic review and meta-analyses, PLOS, https://doi.org/10.1371/jour-
nal.pone.0195687).

 Competency and Mental Illness

While mental disease or defect (hereafter referred to as a mental health disorder) is 
not explicitly mentioned in Dusky, most courts, and professional standards, indicate 
that a mental health disorder should be directly tied to the reasons the defendant is 
unfit (Mossman et al., 2007; Zapf & Roesch, 2009). The cleanest way to achieve 
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this for the examiner (as the evaluation is not a diagnostic one) is to link specific 
symptoms the defendant is displaying to specific competency criteria. For example, 
it may not be possible to discriminate schizophrenia from schizoaffective disorder 
in one interview, but we certainly can state that psychotic symptoms (e.g., paranoia, 
hallucinations) are interfering with the defendant’s ability to work with an attorney 
and assist in a defense. In conveying this to the court, the more specific the descrip-
tion of the defendant, the better. For example, stating that the defendant’s psychotic 
paranoia prevents him from being able to work with his attorney is not as effective 
as stating that the defendant believes he is royalty and warring factions, including 
his attorney, want to dethrone him. In this example, there well may also be symp-
toms of mania and the examiner must use critical thinking and sound judgment to 
determine which symptoms are primary (paranoia, delusion, or mania) in incapaci-
tating the defendant. As a result, unless records are available positively confirming 
a more specific diagnosis, most reports will conclude that a defendant is suffering 
from an “unspecified” form of a disorder.

A psychotic break from reality both intuitively and factually is linked to being 
unfit to stand trial. This is not to suggest that psychosis indicates incompetence (one 
can be fit and still experience psychotic symptoms), rather that incompetence is 
most often attributed to psychotic symptoms. Psychotic symptomatology may very 
well render an individual unfit (Colwell & Gianesini, 2011; Cooper & Zapf, 2003; 
Hart & Hare, 1992; Kois et  al., 2013; Nicholson & Kugler, 1991; Paradis et  al., 
2016; Pirelli et al., 2011; Warren et al., 2006), because the psychotic process can 
prevent a defendant from examining his legal case in a rational fashion. In addition, 
the presence of a psychotic process may render the defendant inaccessible to coun-
sel, perhaps making it difficult for him or her to develop and maintain a working 
relationship or examine their legal options and the ramification thereof with their 
attorney in a reasonable fashion. Prelli, Gottdiener, and Zapf (2011) found “those 
diagnosed with a psychotic disorder were nearly eight times more likely to be found 
incompetent than those without the diagnosis” (p. 29).

Regardless of psychosis, trauma plays a large part in the psychological experi-
ence of jail inmates. The route to incarceration, for many inmates, “started in child-
hoods marked by trauma and poverty” (Varney, May 15, 2014). Having a history of 
trauma results in an increased likelihood of being involved with the criminal justice 
system for both majority and minority populations (Baglivio et al., 2014; English, 
Widon, & Brandford, 2002; Gabarino, 2015; Gabarino, 2017; Howell, Cater, Miller- 
Graff, Schwartz, & Graham-Bermann, 2017; Roos et al., 2016; Wolff & Shi, 2012).

 General Procedures in Competency to Stand Trial

The competence to stand trial evaluation is performed by one or two neutral profes-
sionals (psychologist, psychiatrist, social worker, or experienced nurse), or by com-
mittee (Mossman et  al., 2007). Reports  based on the examination indicating the 
examiner’s opinions are sent to the Court and the Court makes the final  determination. 
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While the Court agrees with the opinions of the examiners over 90 percent of the 
time (Acklin & Gowensmith, 2015; Cox & Zapf, 2004; Cruise & Rogers, 1998; 
Freckleton, 1996; Goldstein & Stone, 1977; Hart & Hare, 1992; Paradis et al., 2016; 
Poythress & Stock, 1980; Reich & Tookey, 1986; Rosenfeld & Ritchie, 1998; Zapf, 
Hubbard, Cooper, Wheeles, & Ronan, 2004) either party (defense or prosecution), 
prior to the final determination, can contest the opinions in the reports. (Often, the 
contesting party will hire a private evaluator.) In states where there are two evalua-
tors, when they do not agree in their opinion if the defendant is competent or not, 
typically a third neutral evaluator is assigned, and a hearing is held to put the spe-
cific issues of the competency, or lack thereof, on the record and to aid the Court in 
making the final determination.

A competency to stand trial evaluation of a criminal defendant is ordered by the 
Court, usually based on a request from the defense attorney (although any interested 
party can request one). According to People v. Burson, it must be based on a “bona 
fide doubt” of the defendant’s competency. However, there are instances where 
attorneys will request an evaluation as a ‘fishing expedition’ to see if any possible 
mental health issues exist, or as a way of avoiding the cost of hiring an expert to 
reveal to the court possible mitigating factors (however, this goes against the spirit 
of CST evaluations as neutral and nonadversarial). Some prosecutors view compe-
tency examiners, and evaluations, as inherently biased in favor of the defendant and 
view them as a way of delaying trial, obtaining information favorable to the defen-
dant, and generally obstructing prosecution. Therefore, with many possible devia-
tions on both sides from the spirit of CST, much depends on the relationships among 
the attorney, the prosecutor, the court, and the examiners as to the adversarial level 
of the process. If all parties are invested in a just outcome and not just a ‘leg up’ for 
one side or the other, the process is one similar to being a “master teacher,” educat-
ing the court about possible mental health issues related to competency in the par-
ticular defendant (Brodsky, 1999, p. 52). Even during competency hearings, where 
each side will want to ‘score points’ during questioning, the role of the expert should 
be only to describe the defendant to the Court utilizing their expertise. Keeping this 
in mind will help protect the expert from becoming defensive on the stand.

The evaluation can be ordered any time during the process, from arraignment up 
to the sentencing phase, at the judge’s discretion. Unlike insanity, which is based on 
the accused individual’s state of mind in the past (at the time of the incident), com-
petency is based on a defendant’s current state of mind, which can change as medi-
cations are taken or refused, as symptoms wax and wane or are exacerbated by 
confinement, as the reality of the situation starts to set in, or any number of reasons 
humans’ presentation change from day to day, week to week, or month to month. 
External events can also disrupt a defendant’s competency to stand trial such as the 
death of a loved one, a divorce, a new medical diagnosis, or even incidents unrelated 
to the defendant or the case such as tragedies which impact the entire community 
(e.g., the attack on the World Trade Center of 9/11, hurricanes Katrina and Sandy, 
political disruption). Needless to say, there are times when a judge is loath to delay 
(prior to the start of a trial) or interrupt a trial for a variety of case-relevant (or some-
times not case-relevant) issues.
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If the defendant is deemed fit to proceed, the case continues. If the defendant is 
deemed not fit to proceed, one of two outcomes are possible. The defendant may be 
sent to a psychiatric or other appropriate facility for restoration of competence or, in 
some cases, the defendant is civilly committed, and the charges are dismissed (in 
misdemeanor cases, in some states). In the first instance, while hospitalized, the 
treatment team may petition the Court for treatment over objection if the defendant 
is refusing medication. However, usually, treatment over objection is not allowed 
when the defendant is held in a jail. Medication over objection is controversial, as 
the defendant may not meet civil commitment criteria, usually immediate harm to 
self or others, thereby not meeting civil criteria for medication over objection. The 
legal justification then, to violate a defendant’s right to refuse treatment, is decided 
on a case-by-case basis using specific criteria set forth in Sell v. United States, 539 
U.S. 166 (2003). As a result, some defendants are forced into treatment during res-
toration hospitalization but then refuse treatment after being returned to the holding 
facility. Also relevant to consider in findings of incompetence is the possibility a 
defendant may, in fact, be innocent. “The gravest injustice is inflicted upon a person 
by criminal law commitment upon a finding of unfitness to proceed when it later 
turns out that he had not committed any criminal act” (Silving, 1967, p. 168).

 The Evaluation

Who performs CST evaluations? Typically, states require a psychiatrist or psycholo-
gist to perform the evaluations. Some states will allow a physician, nurse, or social 
worker, and a few states have a team, examination board, or facility complete the 
evaluation. Most states and the Federal Courts (34) require one examiner; eight 
states require two examiners; four states and the military require a team, board, or 
facility to perform the examinations; two states designate one, two, or three depend-
ing on whether the case is a misdemeanor or felony; and three states have no speci-
fications as to the number of examiners (Mossman et al., 2007). In all states, Federal 
and military courts, it is the judge (or sometimes a special jury) who decides the 
issue of competency, as it is a legal and not a mental health construct. All states have 
provisions for hearings, although in most cases it is left to the judge’s discretion 
(except in cases where the two or more examiners disagree, or a private examiner 
comes to a different conclusion).

A combination of examination procedures is used to arrive at an opinion on an 
individual’s competency to proceed. The cornerstone of the evaluation is an inter-
view of the defendant including current mental status, bio-psycho-social-legal his-
tory, as well as a discussion of the charges, court processes, and legal options 
available for resolution of the charges. Defense attorneys may be present (which 
gives the examiner an opportunity to observe how the attorney and client communi-
cate and work together), as well as an interpreter, if needed. Additional sources of 
information may be required if the examiners are unable to arrive at an opinion or if 
their state/district or other policy requires it. These include, but are not limited to, 
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rap sheets, treatment records, collateral contacts, and audio and/or video recordings 
of the defendant which exist prior to the evaluation. Also, psychological or psycho- 
legal testing may be needed as part of the evaluation. The former can include tests 
for cognitive functioning (IQ and/or neuro-psychological), personality, effort 
(feigning), and tests specifically created to address the issue of competency. The 
latter include the Fitness Interview Test  – Revised (FIT-R; Roesch, Webster, & 
Eaves, 1984), The MacArthur Competence Assessment Tool - Criminal Adjudication 
(MacCAT-CA; Poythress et al., 1999), and the Competence Assessment for Standing 
Trial for Defendants with Mental Retardation (CAST-MR; Everington, 1990), to 
name a few. One caution: No single test or measure is adequate for forming an opin-
ion on competency and any results should be taken in consideration with other 
sources of information (Mossman et al., 2007; Zapf & Roesch, 2009).

Clinically, many competency to proceed to trial exams focus on the presence or 
absence of psychotic symptoms (in addition to a general mental status). However, 
just as we are encouraged not to rely on one test or measure, we should also not rely 
on one diagnostic category or one source of information. The cases below demon-
strate how obtaining more contextual information can significantly alter the evalua-
tor’s conclusions. For example, acting out or otherwise unreasonable behavior on 
the part of the defendant, if not attributed to psychosis, may be thought to be directly 
referable to a personality disorder (Case #1), the fabrication or exaggeration of psy-
chotic symptoms (Case #2), cultural issues (Case #3), or even the defendant having 
been traumatized by the very event which led to his/her incarceration (Case #4) 
when in fact, they may be attributable to the experience of trauma. We have pro-
vided these deidentified  four cases in which trauma ultimately were grounds for 
findings of unfitness.

 Case Examples

 Case #1: The Bad Boy?

A good example of a case in which trauma directly impacts on the issue of compe-
tency involved a 24-year-old African-American male who was charged with a fel-
ony assault, in that it was alleged that he punched a nurse in the face while being 
treated as an inpatient on a psychiatric unit of municipal hospital, causing her to 
sustain serious facial injuries. In addition, he was facing serious violent felony 
charges in another county. Although staff in the court clinic assigned to assess com-
petency attempted to see the defendant several times, he refused.

During one attempt to see the defendant, staff went to the holding cells in the 
back of the courtroom, where the defendant was observed banging on the door with 
his fists. His attorney attempted to calm him down but was unable to do so. He 
reported his client told him “all I want to do is die.” Correction Department person-
nel informed that the defendant was a known slasher, having cut at least 12 inmates 
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and was recorded on jail phone conversations asking friends and family to bring him 
contraband. In another attempt to see the defendant, he refused to leave the holding 
area, despite his attorney and the forensic examiners, as well as the judge himself, 
imploring the defendant to come into the courtroom. He was again observed bang-
ing on the door and chanting. He later was reported to have destroyed a light fixture 
in the room.

Records from the municipal hospital, where the defendant had been an inpatient 
several months before, revealed that the defendant had not been cooperative with 
psychological testing. He was referred from jail after making a maneuver at self- 
harm by ingesting large amounts of hoarded anti-depressants. He was discharged 
after 2 weeks with a diagnosis of adjustment disorder with a disturbance of emo-
tions and conduct as a result of “suicide attempts and averse legal situations.” Soon 
after discharge, he was returned to the hospital from jail twice, after again making 
maneuvers at self-harm, and each time was returned to jail after a few hours with a 
diagnosis of adjustment disorder and antisocial personality disorder.

A conversation with the defendant’s mother revealed that the defendant had been 
diagnosed with bipolar disorder and treated as an inpatient on a psychiatric ward of 
a local private hospital between the ages of 11 and 13. She was charged with neglect 
of her son in Family Court because she did not want him medicated. He had been 
prescribed Seroquel and Ritalin, but she would not let him take these medications 
on an outpatient basis. When the defendant was 15 years old, he spent 2 months in 
a state psychiatric facility after attacking his mother’s abusive boyfriend. His mother 
confirmed that she was in an abusive relationship for 16 years and the defendant 
would repeatedly witness this man beating and verbally abusing her. He was also in 
a juvenile detention facility during these years and repeatedly refused psychotropic 
medications.

It was the opinion of the forensic examiners that as opposed to struggling with an 
adjustment disorder or having an antisocial personality disorder, the defendant was 
beset by a long-standing posttraumatic stress disorder (chronic) which caused him 
to act out violently. This extreme acting out violent behavior was seen by examiners 
to be directly referable to PTSD which did not permit him, in their opinion, to con-
sider his legal options reasonably or able to establish a working relationship with 
counsel. It was thought that a period of hospitalization with a provision of counsel-
ing and psychotropic medication would render the defendant more accessible to 
counsel.

Here is a case of an individual who on the surface appeared to be merely “a bad 
actor” and just “carrying on.” His history of witnessing abuse of his mother at an 
early age, however, was thought to account for his legal incapacitation. He was 
ultimately adjudicated unfit to proceed, received a regimen of psychotropic medica-
tion, and individual and group therapy in a secure state psychiatric facility. These 
treatment modalities addressed his anger issues surrounding trauma. He was found 
fit to proceed within 3 months of admission to the hospital and discharged back to 
court where he went on to successfully deal with his charges in an appropriate and 
effective manner.

3 Trauma in Competency to Stand Trial Evaluations



76

 Case #2: Feigning and Incompetent

Fabrication or exaggeration of symptoms in criminal cases, while substantially less 
than in civil cases (Mittenberg, Patton, Canyock, & Condit, 2002 indicate 19% in 
criminal cases compared to over 30% in civil cases), is still an issue which can 
impact competency to stand trial evaluations – but not always in the way we expect. 
For example, in a case that spanned many months, a young man initially presented 
with intellectual deficits, unusual hallucinations, and symptoms of panic attacks. 
During the initial competency evaluation where he had been brought to (but not 
admitted to) an inpatient forensic psychiatric unit, his petite stature was acces-
sorized with heavy black framed glasses with extremely thick lenses held together 
with duct tape, reinforcing the image of vulnerability. He walked in a halting man-
ner and generally seemed confused about where he was and why. Responding better 
to simple language, the evaluation took significantly longer than usual and was still 
inconclusive. Eventually, it was decided to have him admitted for observation and 
treatment (if needed). When informed, his speech became wonderfully fluid with 
good vocabulary and it was clear that he had a good understanding of what was hap-
pening. He “confessed” he was just “playing at” being intellectually limited and in 
no circumstances wanted to be admitted. Even with that explanation, some things 
just did not seem to add up and he was admitted for observation, assessment, and 
possibly treatment.

During the course of his first admission in an acute-care forensic hospital, he 
exhibited signs of dramatic emotionality, possible psychotic confusion, manipula-
tion, and anxiety. He was medicated and engaged – sometimes – in psychotherapy, 
primarily discussing his murder charge. After several gestures at suicide, he was 
placed in a cell by himself directly across from the nurses’ station where he loudly 
began to insist he be sent back to the main jail. Eventually, the treatment team 
yielded and returned him. Within 2 months, he was sent back to the hospital after 
increasing the seriousness of his self-harm. Medications and therapy resumed with 
some good effect but no real improvement in insight. He would become bored, said 
he was no longer interested in harming himself, and ask to be sent back. This back 
and forth happened several times. During one therapy session, in an attempt to break 
through his resistance, the statement and question were posed to him: “Something 
is going on – something I believe you want help with but can’t ask for. What can we 
do for you?” His response (with a twinkle in his eye): “Send flowers to my grave.” 
On another occasion when he was hospitalized, he was discovered with feces 
smeared on his body and cell walls. This was a new and disturbing behavior. 
However, upon close examination, the feces were in two delineated stripes on his 
face, four on his chest and several on his lower legs. His white underwear was pris-
tine and when his glasses started to slip down his nose, he very carefully used the 
(clean) back of his hands to push them up. Clearly, the feces smearing behavior was 
a new manipulation, frustrating the treatment team, competency evaluation team, 
and Department of Corrections team alike. However, this also seemed to mark a 
shift in the defendant’s behavior. Once allowed to shower, in the subsequent 
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 individual therapy session, he revealed that he had been sexually abused repeatedly 
as a child, including being drugged to make him more compliant. The murder vic-
tim in the instant offence was one of the men who had abused the defendant and 
who was now targeting the defendant’s younger brother.

In this case, the manipulative behaviors and instances of clear feigning were the 
means by which he protected himself from very raw and painful traumatic symp-
toms. A diagnosis of PTSD was finally made – along with Personality Disorder with 
Borderline features – and he was determined to be Not Competent to Proceed due 
to an inability to trust his attorney (or anyone in authority) and not being stable 
enough to withstand the stresses of what promised to be a long and complicated 
trial. A period of long-term hospitalization with an adjustment in medication and 
treatment was successful in helping him cope with the reality of his past and (likely) 
future. He was eventually returned to jail where he was able to manage his symp-
toms, develop and maintain a working relationship with his attorney, consider his 
legal options in a clear and reasonable manner, and resolve his case. (This is an 
example of Roger’s, 1990 Pathogenic model of malingering.)

 Case #3: You Wouldn’t Understand

In another very interesting case, the trauma was of a much different nature and 
related to cultural issues rather than direct symptoms of a trauma-related disorder. 
As this individual did not complain of and did not present with mental health symp-
toms, his apparent inability to consider rationally his legal options was perplexing. 
He was a middle-aged, intelligent, proud (some would even say narcissistic) mar-
ried man with three children who had allegedly been swindling people for years 
via property fraud with losses in the hundreds of thousands of dollars. He had been 
under investigation for many years. As a result, by the time he was arrested, there 
was a wealth of evidence against him. For several years, he was held in jail while 
cases were solidified, motions made, trial preparation conducted, and plea offers 
made and rejected. These pre-trial measures lasted so long that eventually an offer 
was made of time served. Of course, he would have had to acknowledge guilt in a 
public forum and lose his right to appeal, which he seemed to understand. When he 
consistently refused this offer, a competency evaluation was ordered.

During the evaluation (over the course of 4 sessions), the defendant claimed that 
he was a devoted family man and was in considerable distress at having not been 
with his wife and not having seen his children for several years. With an offer which 
would mean he could immediately return to his family, albeit with supervised 
release, his refusal to even consider this course of action was incomprehensible and 
hinted at possible underlying serious mental health issues despite no obvious signs 
or symptoms. He refused to even explain his thought and decision-making pro-
cesses. That is, until the last session. Then, through a steady stream of stoic tears, he 
indicated his family, who lived in another country, were of high social standing, and 
well respected (and successful) in business. Even with this knowledge, his logic for 
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declining the offer of time served was lost on the evaluators. Eventually, he spelled 
it out for us. He was not worried about his own future and diminished opportunities 
to support his family in the United States; his concern was for his family of origin 
and extended family, most of whom had not immigrated to America. The shame he 
would have brought on his family still in their home country would ruin their social 
standing, respectability, and ability to continue in their business ventures because 
they would be viewed as pariahs. His only options for saving face, and thereby his 
family’s economic and social health, would be to never admit wrongdoing. This 
would allow his family to assert that he was innocent all along and had been caught 
in a corrupt injustice. This avoidance of culturally bound trauma, potentially having 
intergenerational consequences, was now understood as a rational thought process 
behind his legal decision. He was found fit and remained incarcerated for several 
more years, having been denied parole, as he continued to refuse to acknowledge his 
guilt. In cases of seemingly extreme beliefs, it is important to differentiate them from 
psychosis in part by asking questions and keeping an open mind (Owen & 
Weissman, 2018). 

 Case #4: Who Are You?

In our last example involving the issue of trauma and competency, a 50-year-old 
South American male was charged with murdering his wife and son by stabbing 
them to death and slitting their throats. The defendant claimed that he did not 
slaughter his family but rather his alter ego, Diego, did it. He reported no history of 
prior psychiatric hospitalization because “Diego would not allow” him to be hospi-
talized. He was enrolled in the past in an anger management course at the behest of 
his employer because “Diego was threatening people.” The defendant reported 
Diego often “taking over and talking,” but he felt powerless to intervene and take 
control of the situation. Of particular note is the fact the first time the defendant 
remembered experiencing Diego’s presence was when as a child he saw his godfa-
ther beating his godmother savagely with a belt while she was naked. The defendant 
remembers witnessing these beatings on an ongoing basis. He reported when these 
incidents occurred he would hear Diego tell him, “See what he is doing. You can’t 
allow that.” He added that this same godmother who was beaten so brutally would 
discipline him in turn by beating him with a belt to such an extent that she would 
leave welts on his body.

Regarding the issue of competency, the diagnosis of dissociative identity disor-
der was considered. The defendant might have been considered fit to proceed, save 
for suicidal feelings he was experiencing, stemming from the awareness of the hor-
rendous nature of the charges against him and the torment he expressed because of 
the sudden and uncontrolled emergence of his alter ego. He was ultimately adjudi-
cated unfit to proceed because of the risk to suicide he posed. At the heart of the 
psychogenesis of the suspected dissociative identity disorder was his history of 
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 witnessing as a youngster the beatings of his godmother and his failure to protect 
her and her subsequent beatings of him. His competency was eventually restored 
and his charges resovled.

 Additional Considerations

Specific issues involving trauma that are timely and consequential must also inform 
forensic examiners when making decisions related to CST. One example is asylum 
seekers who are leaving countries of origin where they are often subjected to or wit-
ness extreme violence. These individuals are also being placed in detention and 
separated from families, exacerbating trauma. They are then expected to participate 
in legal proceedings that will determine whether or not they can stay in the country. 
If the issue of CST is considered by an immigration judge, when the undocumented 
individual is set to move forward on asylum issues, should not the effects of the 
immigrant’s history of trauma be seriously considered? How, for example, might 
the trauma of witnessing family or friends being killed or raped, or the individual 
him or herself subjected to rape, torture, or separation from children or parents 
impact the ability to assist counsel during legal proceedings? The perilous sojourns 
of immigrants in an attempt to seek asylum must be taken into consideration when 
an examiner is asked to do a CST evaluation. Similar issues may be raised when 
performing a criminal CST evaluation for a defendant who may be deported after 
the conclusion of their case.

Furthermore, we are all painfully aware of current concerns with mass shootings. 
We awake many mornings to the headlines of newspapers questioning the motives 
of mass shooters. All too often, the issue of trauma falls by the wayside when an 
individual charged with a heinous crime is often prejudged in a harsh light by the 
media. The history of such an individual ordered to undergo a CST evaluation is 
often overlooked. Despite the media circus that all too often accompanies these 
cases and the social pressure to hold the defendant responsible for the alleged 
crimes, the forensic evaluator tasked with doing a comprehensive and fair CST must 
consider the trauma background of the defendant in rendering a legal opinion. It is 
the individual defendant, not the crime itself, which must be evaluated. 

This issue is also relevant when working with a sex offender. At times, the 
accused sex offender is a victim of abuse (physical, sexual, emotional, neglect, etc.). 
It is the job of the forensic examiner to consider a history of abuse and how it pres-
ently impacts on the individual’s ability to work with an attorney. Sometimes, anger 
and acting out behavior that is mistaken for character pathology may be directly 
referable to a history of abuse, physical or sexual.

Finally, the plight of battered women (or any gender) raises a particularly thorny 
question when examining the issue of CST. Specifically, while from a common- 
sense perspective the actions of the accused woman with a history of abuse who is 
charged with retaliating against her partner may be offered as defense, often  the 

3 Trauma in Competency to Stand Trial Evaluations



80

abuse she has suffered at the hands of her partner may prevent her from fully assess-
ing her legal options in a rational manner due to trauma symptoms. The motives of 
her retaliation and thought processes may be more complex and thus should be con-
sidered before opining such a woman fit to proceed.

In sum, trauma may pervade many cases which we, as forensic evaluators, con-
duct and as such should not be overlooked when we are called upon to opine on 
fitness.

 Conclusion

While it is well established that those with mental illness and those arrested have 
a significantly higher rate of trauma history, and the mere fact of incarceration, 
especially at the local jail level, can in itself be traumatizing, trauma is frequently 
overlooked in competency to stand trial (CST) evaluations. As CST evaluation are 
by far the most frequent mental health evaluations ordered for those facing crimi-
nal charges, and the fact psychosis is the primary reason defendants are deemed 
unfit to stand trial, there is a dearth of assessment of trauma in these evaluations as 
well as in the literature. A search of the terms “trauma” and “competence to stand 
trial” reveals a number of articles discussing traumatic brain injury and amnesia, 
but precious few related to psychological trauma and related symptoms as impor-
tant factors in CTS. Trauma symptoms can, and do, vary significantly, and are not 
always identified as reactions to trauma by the defendant. Evaluators are encour-
aged to presume a history of trauma and make due diligence in assessment to 
ensure that trauma symptoms are not interfering with their constitutional rights to 
a fair trial.

 Questions/Activities for Further Exploration

 1. What is the difference between a criterion-based and a contextual CTS evalua-
tion? What are the pros and cons of each? How could a trauma history impact 
each?

 2. What impact could the trauma of arrest and incarceration have on the outcome of 
a CTS evaluation?

 3. How could cultural issues impact the expression of trauma in a CTS 
evaluation?

 4. How does the evaluator manage his or her feelings toward the sex abuser in con-
sidering a history of trauma and its effect on competency?

 5. The issue of memory often plays a part in competency. How might trauma affect 
memory or other cognitive issues?

E. A. Owen et al.



81

References

Acklin, M., & Gowensmith, K. (2015). Examiner agreement and judicial consensus in forensic 
mental health evaluations. Journal of Forensic Psychology Practice, 15(4), 318–343.

American Bar Association, (1994). Judicial Administration Division, in Standards Relating to 
Appellate Courts (Vol. 3). 

Baglivio, M., Epps, N., Swartz, K., Huq, M., Sheer, A., & Hardt, N. (2014). The prevalence of 
adverse childhood experiences (ACE) in the lives of juvenile offenders. Journal of Juvenile 
Justice, 3(2), 1–17. https://www.prisonpolicy.org/scans/Prevalence_of_ACE.pdf

Berdejó, C. (2018). Criminalizing race: Racial disparities in plea bargaining. Boston College Law 
Review, 59(4), 1187–1249.

Biesecker, M. (2011, November 19). Central prison’s warden steps down after scathing report. 
Ashville Citizen (B3).

Bonnie, R., & Grisso, T. (2000). Adjudicative competence and youthful offenders. In T. Grisso 
& R.  Schwartz (Eds.), Youth on trial: A developmental perspective on juvenile justice 
(pp. 73–103). Chicago, IL: University of Chicago Press.

Brodsky, S. (1999). The expert expert witness. Washington, D.C.: The American Psychological 
Association.

Breslau, N., Davis, G. C., Andreski, P., & Peterson, E. (1991). Traumatic events and posttraumatic 
stress disorder in an urban population of young adults. Archives of General Psychiatry, 48(3), 
216–222.

Bronson, J., & Berzofsky, M. (2017, June). Indicators of mental health problems reported by pris-
oners and jail inmates, 2011–12. Bureau of Justice Statistics.

Byrne, M. K. (2000). Trauma reactions in the offender. Understanding Post-Traumatic Conditions: 
Medico-legal seminar papers (pp. 1-32). Bondi Junction, Australia: LAAMS Publications.

Cochrane, R. E., Grisso, T., & Frederick, R. I. (2001). The relationship between criminal charges, 
diagnoses, and psycholegal opinions among federal pretrial defendants. Behavioral Sciences 
& The Law, 19(4), 565–582.

Colwell, L. H., & Gianesini, J. (2011). Demographic, criminogenic, and psychiatric factors that 
predict competency restoration. Journal of the American Academy of Psychiatry and the Law 
Online, 39(3), 297–306.

Cooper, V. G., & Zapf, P. A. (2003). Predictor variables in competency to stand trial decisions. Law 
and Human Behavior, 27(4), 423–436.

Cox, M. L., & Zapf, P. A. (2004). An investigation of discrepancies between mental health profes-
sionals and the courts in decisions about competency. Law & Psychology Review, 28, 109.

Cruise, K. R., & Rogers, R. (1998). An analysis of competency to stand trial: An integration of case 
law and clinical knowledge. Behavioral Sciences & the Law, 16(1), 35–50.

Dusky V. United States, 362 U.S. 402 (1960).
English, D., Widon, C., & Brandford, C. (2002). Childhood victimization and delinquency, 

adult Criminality, and violent criminal behavior: A replication and extension, final report. 
US Department of Justice unpublished document No.: 192291. https://www.ncjrs.gov/App/
Publications/abstract.aspx?ID=192291

Everington, C. T. (1990). The competence assessment for standing trial for defendants with mental 
retardation (CAST-MR): A validation study. Criminal Justice and Behavior, 17(2), 147–168.

Freckleton, I. (1996). Rationality and flexibility in assessment of fitness to stand trial. International 
Journal of Law and Psychiatry, 19, 39–59.

Fuller, D., Sinclair, E., Lamb, H., Cayce, J., & Snook, J. (2017). Emptying the ‘new asylums’: A 
beds capacity model to reduce mental illness behind bars. Arlington, VA: Treatment Advocacy 
Center. http://www.treatmentadvocacycenter.org/storage/documents/emptying-new-asylums.
pdf

Gabarino, J. (2015). Listening to killers. Berkley, CA: University of California Press.
Gabarino, J. (2017). ACEs in the criminal justice system. Academic Pediatrics, 17(7), S32–S33. 

https://www.academicpedsjnl.net/article/S1876-2859(16)30419-3/fulltext

3 Trauma in Competency to Stand Trial Evaluations

https://www.prisonpolicy.org/scans/Prevalence_of_ACE.pdf
https://www.ncjrs.gov/App/Publications/abstract.aspx?ID=192291
https://www.ncjrs.gov/App/Publications/abstract.aspx?ID=192291
http://www.treatmentadvocacycenter.org/storage/documents/emptying-new-asylums.pdf
http://www.treatmentadvocacycenter.org/storage/documents/emptying-new-asylums.pdf
https://www.academicpedsjnl.net/article/S1876-2859(16)30419-3/fulltext


82

Gibbs, J. (1987). Symptoms of psychopathology among jail prisoners: The effects of expo-
sure to the jail environment. Criminal Justice and Behavior, 14(3), 288–310. https://doi.
org/10.1177/0093854887014003003

Golding, S. L., & Roesch, R. (1988). Competency for adjudication: An international analysis. In 
D. N. Weisstub (Ed.), Law and mental health: International perspectives, Vol. 4, pp. 73–109). 
Elmsford, NY, US: Pergamon Press.

Goldmann, E., Aiello, A., Uddin, M., Delva, J., Koenen, K., Gant, L. M., & Galea, S. (2011). 
Pervasive exposure to violence and posttraumatic stress disorder in a predominantly African 
American urban community: The Detroit Neighborhood health study. Journal of Traumatic 
Stress, 24(6), 747–751.

Goldstein, R. L., & Stone, M. (1977). When doctors disagree: differing views on competency. The 
Bulletin of the American Academy of Psychiatry and the Law, 5(1), 90–97.

Golembeski, C., & Fullilove, R. (2008). Criminal (in)justice in the city and its associated health 
consequences. American Journal of Public Health, 98 (Supplement_1), S185-S190.

Grisso, T. (1986). Evaluating competencies: Forensic assessments and instruments. New York, 
NY: Plenum.

Harris, S., & Weiss, R. (2018). The impact of defendants’ race in competency to stand trial refer-
rals. International Journal of Law and Psychiatry, 57, 85–90.

Hart, S., & Hare, R. (1992). Predicting fitness to stand trial: The relative power of demographic, 
criminal, and clinical variables. Forensic Reports, 5(1), 53–65.

Hartney, C., & Vuong, L. (2009). Created equal: Racial and ethnic disparities in the US criminal 
justice system. National Council on Crime and Delinquency.

Hoge, S., Bonnie, R., Poythress, N., & Monahan, J. (1992). Attorney-client decision making in 
criminal cases: Client competence and participation as perceived by their attorneys. Behavioral 
Sciences & the Law, 10, 385–394.

Howell, K., Cater, A., Miller-Graff, L., Schwartz, L., & Graham-Bermann, S. (2017). The rela-
tionship between types of childhood victimization and young adulthood criminality. Criminal 
Behaviour and Mental Health, 27(4), 341–353.

Humes, K., Jones, N., & Ramirez, R. (2011, March). Overview of race and hispanic origin: 2010. 
United States Census Bureau. https://www.census.gov/prod/cen2010/briefs/c2010br-02.pdf

James, D., & Glaze, L. (2006). Mental health problems of prison and jail inmates (Rev. 12/14/06.). 
Washington, D.C.: U.S.  Dept. of Justice, Office of Justice Programs, Bureau of Justice 
Statistics. https://www.bjs.gov/content/pub/pdf/mhppji.pdf

Kinsler, P. J., & Saxman, A. (2007). Traumatized offenders: Don’t look now, but your jail’s also 
your mental health center. Journal of Trauma & Dissociation, 8(2), 81–95.

Kois, L., Pearson, J., Chauhan, P., Goni, M., & Saraydarian, L. (2013). Competency to stand trial 
among female inpatients. Law and Human Behavior, 37(4), 231–240.

Melton, G., Petrila, J., Poythress, N., Slobogin, C., Otto, R., Mossman, D., & Condie, L. (2018). 
Psychological evaluations for the courts: A handbook for mental health professionals and law-
yers (4th ed.). New York, NY: Guilford Press.

Mittenberg, W., Patton, C., Canyock, E. M., & Condit, D. C. (2002). Base rates of malingering 
and symptom exaggeration. Journal of Clinical and Experimental Neuropsychology, 24(8), 
1094–1102.

Mossman, D., Noffsinger, S., Ash, P., Frierson, R., Gerbasi, J., Hackett, M., … Zonana, H. (2007). 
AAPL practice guideline for the forensic psychiatric evaluation of competence to stand trial. 
Journal of the American Academy of Psychiatry and the Law, 35(4), S3–S72.

Nicosia, N., MacDonald, J. M., & Arkes, J. (2013). Disparities in criminal court referrals to drug 
treatment and prison for minority men. American Journal of Public Health, 103(6), e77-e84.

Nicholson, R. A., & Kugler, K. E. (1991). Competent and incompetent criminal defendants: A 
quantitative review of comparative research. Psychological Bulletin, 109(3), 355–370.

Owen, E., & Weissman, E. (2018). Standby or advisory counsel. In E. Kelly (Ed.), Representing 
people with mental disabilities: A practical guide for criminal defense lawyers. Chicago, IL: 
American Bar Association.

E. A. Owen et al.

https://doi.org/10.1177/0093854887014003003
https://doi.org/10.1177/0093854887014003003
https://www.census.gov/prod/cen2010/briefs/c2010br-02.pdf
https://www.bjs.gov/content/pub/pdf/mhppji.pdf


83

Paradis, C., Owen, E., Solomon, L., McCullough, G., Lane, B., Gulrajani, C., … McCullough, G. 
(2016). Competency to stand trial evaluations in a multicultural population: Associations among 
psychiatric, demographic, and legal factors. International Journal of Law and Psychiatry, 47, 
79–85.

Pate v. Robinson, 383 U.S. 375 (1966).
People v. Valentino, 78 Misc.2d 678 (1974).
Perlin, M. (2003). Beyond Dusky and Godinez: Competency before and after trial. Behavioral 

Sciences & the Law, 21, 297–310.
Perlin, M.  L. (2008). Representing Criminal Defendants in Incompetency and Insanity Cases: 

Some Therapeutic Jurisprudence Dilemmas. SSRN Electronic Journal
Perlin, M., Champine, P., Dlugacz, H., & Connell, M. (2008). Competence in the law: From legal 

theory to clinical application. Hoboken, NJ: Wiley.
Pirelli, G., Gottdiener, W., & Zapf, P. (2011). A meta-analytic review of competency to stand trial 

research. Psychology, Public Policy, and Law, 17, 1–53.
Poythress, N. G., & Stock, H. V. (1980). Competency to stand trial: A historical review and some 

new data. The Journal of Psychiatry & Law, 8(2), 131–146.
Poythress, N., Bonnie, R., Hoge, S., Monahan, J., & Oberlander, L. (1994). Client abilities to assist 

counsel and make decisions in criminal cases: Findings from three studies. Law and Human 
Behavior, 18, 437–452.

Poythress, N., Nicholson, R., Otto, R. K., Edens, J. F., Bonnie, R. J., Monahan, J., & Hoge, S. K. 
(1999). The MacArthur competence assessment tool—Criminal adjudication: Professional 
manual. Odessa, FL: Psychological Assessment Resources.

Prelli, G., Gottdiener, W., & Zapf, P. (2011). A meta-analytic review of competency to stand trial 
research. Psychology, Public Policy, and Law, 17, 1–53.

Prest, W. (2008). William Blackstone: Law and letters in the eighteenth century. Oxford, UK: 
Oxford University Press. ISBN 978-0-19-955029-6.

Rabuy, B., & Kopf, D. (2015). Prisons of poverty: Uncovering the pre-incarceration incomes of the 
imprisoned. Prison Policy Initiative, 9.

Reich, J. H., & Tookey, L. (1986). Disagreements between court and psychiatrist on competency 
to stand trial. The Journal of Clinical Psychiatry, 47(1), 29–30.

Roesch, R., & Golding, S. L. (1980). Competency to stand trial. Urbana, IL: University of Illinois 
Press.

Roesch, R., Webster, C. D., & Eaves, D. (1984). The fitness interview test: A method for assessing 
fitness to stand trial. Toronto, Canada: University of Toronto Centre of Criminology.

Roesch, R., Zapf, P., Golding, S., & Skeem, J. (1999). Defining and assessing competency to 
stand trial. In I. B. Weiner & A. K. Hess (Eds.), Handbook of forensic psychology (2nd ed., 
pp. 327–349). New York, NY: Wiley.

Rogers, R. (1990). Development of a new classificatory model of malingering. The Bulletin of the 
American Academy of Psychiatry and the Law, 18(3), 323–333.

Roos, L. E., Afifi, T. O., Martin, C. G., Pietrzak, R. H., Tsai, J., & Sareen, J. (2016). Linking 
typologies of childhood adversity to adult incarceration: Findings from a nationally representa-
tive sample. American Journal of Orthopsychiatry, 86(5), 584–593. https://doi.org/10.1037/
ort0000144

Rosenfeld, B., & Ritchie, K. (1998). Competence to stand trial: Clinician reliability and the role of 
offense severity. Journal of Forensic Science, 43(1), 151–157.

Sawyer, W., & Wagner, P. (2019). Mass incarceration: The whole pie 2019. Prison Policy Initiative. 
https://www.prisonpolicy.org/reports/pie2019.html

Schwartz, R., & Blankenship, D. (2014, December 22). Racial disparities in psychiatric disorder 
diagnosis: A review of empirical literature. World Journal of Psychiatry, 4(4), 133–140. https://
doi.org/10.5498/wjp.v4.i4.133

Schwartz, R., & Feisthamel, K. (2009). Disproportionate diagnosis of mental disorders among 
African American versus European American clients: Implications for counseling theory, 
research, and practice. Journal of Counseling and Development, 87(3), 295–301. https://doi.
org/10.1002/j.1556-6678.2009.tb00110.x

3 Trauma in Competency to Stand Trial Evaluations

https://doi.org/10.1037/ort0000144
https://doi.org/10.1037/ort0000144
https://www.prisonpolicy.org/reports/pie2019.html
https://doi.org/10.5498/wjp.v4.i4.133
https://doi.org/10.5498/wjp.v4.i4.133
https://doi.org/10.1002/j.1556-6678.2009.tb00110.x
https://doi.org/10.1002/j.1556-6678.2009.tb00110.x


84

Silving, H. (1967). Essays on mental incapacity and criminal conduct. Florida, IL: Charles C 
Thomas.

Skeem, J. L., Golding, S. L., Cohn, N. B., & Berge, G. (1998). Logic and reliability of evaluations 
of competence to stand trial. Law and Human Behavior, 22(5), 519–547.

Stone, A. (1975). Mental health and the law: A system in transition. Rockville, MD: National 
Institute of Mental Health.

Torrey, E. F., Kennard, A. D., Eslinger, D., Lamb, R., & Pavle, J. (2010). More mentally ill per-
sons are in jails and prisons than hospitals: A survey of the states. Arlington, VA: Treatment 
Advocacy Center.

Varney, S. (2014, May 15). By the numbers: Mental illness behind bars. PBS News Hour. https://
www.pbs.org/newshour/health/numbers-mental-illness-behind-bars

Warren, J. I., Murrie, D. C., Stejskal, W., Colwell, L. H., Morris, J., Chauhan, P., & Dietz, P. (2006). 
Opinion formation in evaluating the adjudicative competence and restorability of criminal 
defendants: A review of 8,000 evaluations. Behavioral Sciences & the Law, 24(2), 113–132.

West, H. (2010). Prison inmates at midyear 2009– statistical tables. U.S. Department of Justice 
Office of Justice Programs Bureau of Justice Statistics. https://www.bjs.gov/content/pub/pdf/
pim09st.pdf

Wolff, N., & Shi, J. (2012). Childhood and adult trauma experiences of incarcerated persons and 
their relationship to adult behavioral health problems and treatment. International Journal of 
Environmental Research and Public Health, 9(5), 1908–1926.

Yi, Y., Turney, K., & Wildeman, C. (2017). Mental health among jail and prison inmates. American 
Journal of Men’s Health, 11(4), 900–909. https://doi.org/10.1177/1557988316681339

Zapf, P., & Roesch, R. (2009). Evaluation of competence to stand trial. New York, NY: Oxford 
University Press.

Zapf, P. A., & Roesch, R. (2006). Competency to stand trial: A guide for evaluators. The handbook 
of forensic psychology, 305–331.

Zapf, P. A., Hubbard, K. L., Cooper, V. G., Wheeles, M. C., & Ronan, K. A. (2004). Have the 
courts abdicated their responsibility for determination of competency to stand trial to clini-
cians?. Journal of Forensic Psychology Practice, 4(1), 27–44.

E. A. Owen et al.

https://www.pbs.org/newshour/health/numbers-mental-illness-behind-bars
https://www.pbs.org/newshour/health/numbers-mental-illness-behind-bars
https://www.bjs.gov/content/pub/pdf/pim09st.pdf
https://www.bjs.gov/content/pub/pdf/pim09st.pdf
https://doi.org/10.1177/1557988316681339


85© Springer Nature Switzerland AG 2020
R. A. Javier et al. (eds.), Assessing Trauma in Forensic Contexts, 
https://doi.org/10.1007/978-3-030-33106-1_4

Chapter 4
Incarceration and Trauma: A Challenge 
for the Mental Health Care Delivery 
System

Corey M. Leidenfrost and Daniel Antonius

 Introduction

More than 11 million people are incarcerated worldwide (Walmsley, 2018). The 
rates of the incarcerated population vary widely by country with 53% of countries 
reporting incarceration rates below 150 per 100,000 people and 15 countries report-
ing rates exceeding 400 per 100,000 people (Walmsley, 2018). The United States 
has the highest incarceration rate exceeding 650 per 100,000 residents (Bureau of 
Justice Statistics, 2018; Sawyer & Wagner, 2019; Walmsley, 2018). Since year 
2000, the global incarceration rate has increased on pace with the 24% global popu-
lation increase, with some geographical differences: Europe has decreased their 
incarcerated population by 22%, while the Oceania region has increased their incar-
cerated population by 86% (Walmsley, 2018). Although the correctional population 
in the United States has seen some decline over the past decade (Bureau of Justice 
Statistics, 2018), the same population has quadrupled since the 1970s and it contin-
ues to account for about one quarter of the world’s total incarcerated population 
(National Research Council, 2014).

Racial disparity is apparent in incarceration rates in the United States (National 
Research Council, 2014; Sawyer & Wagner, 2019). Although incarceration rates for 
minorities have always been disproportionate to White offenders (National Research 
Council, 2014), the difference has increased over time. In 2010, African Americans 
and Hispanics were incarcerated at six to seven times the rates of White offenders 
(National Research Council, 2014), with African Americans making up approxi-
mately 40% of the total incarcerated population (Sawyer & Wagner, 2019).
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Trauma histories are widespread amongst incarcerated individuals. Studies 
consistently find alarming rates of trauma symptoms and posttraumatic stress disor-
der (PTSD) in incarcerated individuals (DeHart, Lynch, Belknap, Dass-Brailsford, 
& Green, 2014; Goff, Rose, Rose, & Purves, 2007; Green, Miranda, Daroowalla, 
& Siddique, 2005; Greenberg & Rosenheck, 2009; Lynch, DeHart, Belknap, & 
Green, 2013; Prins, 2014; Wolff, Huening, Shi, & Frueh, 2014), with the trauma 
event occurring prior to incarceration (Blaauw, Arensman, Kraaij, Winkel, & Bout, 
2002; Clements-Nolle, Wolden, & Bargmann-Losche, 2009; Gunter, Chibnall, 
Antoniak, Philibert, & Black, 2013; Komarovskaya, Booker Loper, Warren, & 
Jackson, 2011; Maschi, Gibson, Zgoba, & Morgen, 2011; Morrissey, Courtney, & 
Maschi, 2012; Zgoba, Jennings, Maschi, & Reingle, 2012), though individuals may 
become further traumatized, or traumatized for the first time, through the conditions 
in prisons and jails (Beck & Harrison, 2008; Crisanti & Frueh, 2011; National 
Research Council, 2014; Struckman-Johnson, Struckman-Johnson, Rucker, Bumby, 
& Donaldson, 1996; Wolff, Blitz, & Shi, 2007). The experience of trauma either 
prior to or during incarceration is associated with post-release outcomes, including 
increased recidivism rates (Brennen, 2007; Kubiak, 2004; Morrissey et al., 2012; 
Zgoba et  al., 2012). The consequences of not treating trauma are significant 
(Clements-Nolle et al., 2009; Kubiak, 2004; Maschi, Viola, & Morgen, 2013; Salina, 
Lesondak, Razzano, & Weilbaecher, 2007).

The rate of PTSD among incarcerated individuals is significantly higher than in 
the general population, with research reporting PTSD rates up to 55% (Kubiak, 
2004), compared to 3.5% in the general population (APA, 2013). Also, many offend-
ers experience trauma (Komarovskaya et al., 2011) and develop PTSD (Goff et al., 
2007) while incarcerated.

The presence of trauma and PTSD has been widely linked to increased risk for 
mental health problems, including among incarcerated populations. For example, 
the destabilizing impact of early childhood trauma can make individuals less psy-
chologically equipped to remain resilient when coping with stressors associated 
with incarceration (e.g., National Research Council, 2014). Inmates with trauma 
histories are at increased risk for suicide attempts (Blaauw et al., 2002; Clements- 
Nolle et al., 2009; Gunter et al., 2013; Mandelli, Carli, Roy, Serretti, & Sarchiapone, 
2011; Moloney, van den Bergh, & Moller, 2009; National Research Council, 2014), 
further victimization (Bradley & Davino, 2002; Crisanti & Frueh, 2011), violence 
(Green et al., 2005; Neller, Denney, Pietz, & Thomlinson, 2006), and other general 
disciplinary problems while incarcerated (Komarovskaya et al., 2011). Trauma his-
tories may serve as a predictor of incidence and severity of violence in jails and 
prisons, reflecting a continuation of similar behavior in the community (Neller 
et al., 2006).

The purpose of this chapter is to provide a comprehensive review of the empiri-
cal and theoretical literature that examines the problem of trauma in incarcerated 
individuals. The focus is on trauma experienced both before and during  incarceration, 
and its impact on post-incarceration. The various types of trauma experience, 
including sexual, physical, and emotional trauma, as well as the multitude of demo-
graphic factors, such as age, ethnicity, gender, and sexual identity, and its impact on 
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the diverging rates of incarcerations will be critically reviewed. Additionally, the 
importance of treatment of trauma among incarcerated individuals is examined in 
the context of different types of interventions, as well as building resilience and 
psychological well-being. Lastly, the chapter will, in the context of trauma treat-
ment, discuss the challenges the mental health care delivery system faces in adapt-
ing and creating new approaches to work within a correctional health care system 
often fraught with obstacles, while also adapting these new approaches to the larger 
integrated, continuity-of-care-focused model.

 Trauma and Gender Differences

 Trauma and Men

There is a disparate gender focus in trauma research among inmates. Anecdotally, 
trauma and PTSD have been considered more prevalent and problematic in women. 
However, literature suggests similarly high rates of PTSD for each gender, with 
male prisoners being exposed to similar degrees of trauma as female prisoners 
(Prins, 2014). Identifying the ubiquitous magnitude of the problem, Wolff et al. 
(2014) concluded that “trauma was a universal experience” for incarcerated men 
(p. 715).

Studies (Table 4.1) examining the incidence of trauma and PTSD among incar-
cerated men consistently find rates much higher than among the general population 
where 1.8% of men meet criteria for current PTSD (symptoms within the past 
12 months; Harvard Medical School, 2007a) and 3.6% meet criteria for lifetime 
PTSD (symptoms at any time during a lifetime; Harvard Medical School, 2007b). 
Beyond the high rates of diagnosable PTSD, the rates of any trauma exposure are 
often much higher (Table  4.2), though not always. Disparity of reported trauma 
rates exist in the literature, with a relative low rate of 35% for at least one lifetime 
traumatic event in a sample of incarcerated men (Gibson et al., 1999), to rates as 
high as 96% of surveyed incarcerated men experiencing or witnessing trauma 
(Neller et al., 2006). Research suggests that many incarcerated men experience their 
first traumatic event as a teenager, with trauma-related symptoms lasting over a 
decade following the event (Gibson et al., 1999). One study described incarcerated 
men’s history of traumatic events as “violent, interpersonal, sudden and life threat-
ening” (Wolff et al., 2014, p. 716). Compared to some community samples, incar-
cerated men tend to have higher rates of assault victimization (96% in one study) 
and rape histories (Gibson et al., 1999; Wolff et al., 2014) (Tables 4.1 and 4.2).

Incarcerated men exposed to trauma or diagnosed with PTSD are likely to expe-
rience comorbid mental health problems, including major depressive disorder, 
obsessive compulsive disorder, and generalized anxiety disorder (Gibson et  al., 
1999; Wolff et al., 2014). Trauma and incarceration are also associated with higher 
incidence of aggression in men. Sarchiapone, Carli, Cuomo, Marchetti, and Roy (2009) 
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found that high levels of lifetime aggression among male prisoners were linked to 
higher trauma scores. This, in turn, is concerning, as increased risk for violence 
perpetration impacts behaviors associated with criminal conduct. Also, individuals 
who are exhibiting trauma-associated aggression are likely to have difficulty adjust-
ing to the correctional environment and trauma can serve as a predictor of who tends 
to exhibit violence while incarcerated, though having a diagnosis of PTSD may 
mediate this relationship (Sarchiapone, Carli, Cuomo, et al., 2009).

Not all studies have found a clear association between trauma, aggression, and 
other behavioral problems. Cuomo, Sarchiapone, Di Giannantonio, Mancini, and 
Roy (2008) examined the relationship between trauma, aggression, personality traits, 

Table 4.1 Studies reporting on current and lifetime posttraumatic stress disorder (PTSD)a rates 
among incarcerated men and women

Study N Gender Sample description
Current 
PTSDb

Lifetime 
PTSDc

Gibson et al. 
(1999)

213 Men Randomly selected men in jails 
(n = 95) and prison (n = 118) 
in rural New England

21% 33%

Lynch et al. 
(2013)

491 Women Randomly selected women in 
rural and urban jails from four 
geographic regions in the U.S.

28% 53%

Hutton et al. 
(2001)

177 Women Volunteer sample of women in 
a minimum- to maximum-
security prison in Maryland

15% 33%

DeHart et al. 
(2014)

115 Women Randomly selected women in 
jail from four geographic 
regions in the U.S.

∗∗ 51%

Green et al. 
(2005)

100 Women Convenience sample of female 
inmates in jail in Maryland

22% ∗∗

Salina et al. 
(2007)

283 Women Women with co-occurring 
disorders on a specialized 
treatment program in prison in 
Washington state

∗∗ 75%

Komarovskaya 
et al. (2011)

239 Men (125) 
and Women 
(114)

Randomly selected men and 
women in prisons in a 
Midwestern state

∗∗ 12.5% (men)
40.2% 
(women)

Kubiak (2004) 199 Men (139) 
and Women 
(60)

Volunteer sample of men and 
women in prison in a 
residential substance abuse 
treatment program

∗∗ 53% (men)
60% (women)

Notes. ∗∗ Rate not examined in study
aStudies were using DSM-III (Gibson et al., 1999), DSM-IV (DeHart et al., 2014; Green et al., 
2005; Hutton et al., 2001; Lynch et al., 2013; Salina et al., 2007), or DSM-IV-TR (Komarovskaya 
et al., 2011; Kubiak, 2004) criteria
bCurrent PTSD refers to individuals who have experienced symptoms within the past 6 or 
12 months. Not all studies specify what timeframe “current” refers to
cLifetime PTSD refers to individuals who have experienced symptoms at any point during their life
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and substance abuse in male prisoners. Interestingly, they found no overall trauma 
difference between the total sample and a subsample of male prisoners abusing 
substances. However, those with substance abuse problems were more likely to 
report experiences of emotional abuse and physical neglect as children.

 Trauma and Women

An abundance of research has examined trauma and PTSD in incarcerated women. 
Studies find high rates of female inmates meeting current criteria for PTSD and/or 
lifetime criteria for PTSD (see Table 4.1), and rates are significantly higher than 
reported rates among the general population where 5.2% meet current criteria for 
PTSD (Harvard Medical School, 2007a) and 9.7% meet lifetime criteria (Harvard 
Medical School, 2007b).

Additionally, and similarly to findings in male inmates, the prevalence of any 
trauma exposure among incarcerated women is high (Table 4.2). Research shows 
that the majority of incarcerated women experience trauma as both a child and an 
adult, with the most common types being intimate partner violence (Green et al., 
2005) and sexual and physical abuse (Bradley & Davino, 2002; DeHart et al., 2014). 
When considering histories of sexual abuse in female prisoners, prevalence rates are 

Table 4.2 Studies reporting on any history of trauma exposurea among incarcerated men and 
women

Study N Gender Sample description
Any trauma 
history

Gibson et al. 
(1999)

213 Men Randomly selected men in jails (n = 95) and 
prison (n = 118) in rural New England

35%

Neller et al. 

(2006)

93 Men Convenience sample of men from a maximum- 
security detention center in the Midwest

96%

Wolff et al. 
(2014)

269 Men Randomly selected men in a high-security 
prison in Pennsylvania

96%

Green et al. 
(2005)

100 Women Convenience sample of women in jail in 
Maryland

98%

Bradley and 
Davino (2002)

65 Women Randomly selected and volunteer sample of 
women in a medium-security prison in a 
southeastern state

95%

DeHart et al. 
(2014)

115 Women Randomly selected women in jail from four 
geographic regions in the U.S.

86%

aAny trauma history includes the nine trauma events from the Diagnostic Interview Schedule for 
the DSM-III-R (Gibson et  al., 1999), experiencing or witnessing 11 types of trauma from the 
Trauma Events Questionnaire (Neller et al., 2006), 24 life-threatening or traumatizing experiences 
from the Trauma History Questionnaire (Wolff et  al., 2014), 12 categories of trauma from the 
trauma screening measure from the National Comorbidity Survey (Green et  al., 2005), sexual 
violence or physical abuse as measured by the Conflict Tactics Scale (Bradley & Davino, 2002), 
and any sexual violence history (DeHart et al., 2014)
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proportionally significantly higher compared to community samples of women 
(Bradley & Davino, 2002; DeHart et al., 2014). The presence of trauma in incarcer-
ated women is also associated with a multitude of other problems (Hutton et al., 
2001; Lynch et  al., 2013), and the psychological and behavioral impact only 
increases with cumulative trauma (Messina & Grella, 2006). Messina and Grella 
(2006) found that the presence of five or more childhood adverse experiences was 
associated with a myriad of medical, substance use, and behavioral issues in a con-
venience sample of 500 incarcerated women involved in a prison-based substance 
abuse program. A higher number of childhood adverse experiences were associated 
with earlier involvement in drug use, criminal behavior, and more arrests. 
Furthermore, higher numbers of childhood adverse experiences were associated 
with adolescent conduct problems, homelessness, drug and alcohol problems, and 
higher likelihood of involvement in prostitution, having eating disorders, increased 
rates of sexually transmitted diseases, and overall gynecological problems. 
Additionally, Messina and Grella (2006) reported that these women were more 
likely to have previous mental health and substance abuse treatment.

A high rate of problematic substance abuse among female inmates with trauma 
histories is a common finding in the literature (Driessen, Schroeder, Widman, 
Schonfeld, & Schneider, 2006). For these women, the abuse of substances may 
serve several purposes, including a means to self-medicate and numb the emotional 
distress related to past trauma experiences (Brady, 2001; Khantzian, 1985; Quina & 
Brown, 2007). Similar to male inmates, substance abuse among female inmates 
may, in itself, increase the risk of incarceration for drug-related offenses and behav-
ior associated with unlawfully obtaining illicit or prescription drugs.

Risky sexual behaviors among incarcerated women, and subsequent health con-
cerns, have been linked to trauma and a diagnosis of PTSD. Studies show that 
women with PTSD or trauma histories are more likely to engage in risky sexual 
practices, such as prostitution or being less likely to practice safe sex and use a 
condom, which increase their risk for exposure to sexually transmitted infections 
and diseases, along with higher risk for experiencing further trauma (Green et al., 
2005; Hutton et al., 2001; Messina & Grella, 2006; Salina et al., 2007).

A less researched area is the effects of trauma experiences on parenting skills. 
Women with trauma histories tend to have poor parenting skills (Green et al., 2005). 
Poor parenting may increase the risk of further violence exposure on children, 
resulting in higher likelihood of trauma, and perpetuating a cycle of incarceration. 
There is also evidence of an intergenerational transference of trauma (Lev-Wiesel, 
2007; Schwerdtfeger & Goff, 2007). The negative influence of trauma on parenting 
skills and parent–child attachment in mothers can result in the children not only 
inheriting trauma-altered genes, but the children also experience their own trauma 
through maltreatment, neglect, and other forms of abuse. Thereby, the cycle of crim-
inal behavior and incarceration is ongoing. Evidence suggests a similar route of 
transmission for fathers (Dekel & Goldblatt, 2008).
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 Gender Differences

In the general population, women experience PTSD at twice the rate of men (APA, 
2013). This difference is smaller and more complicated for incarcerated men and 
women where gender differences exist in the experience of and coping with trauma, 
as well as the development of PTSD (Miller & Najavits, 2012). Men tend to exhibit 
externalizing behaviors as a reaction to trauma through substance use, violence, and 
crime, while women tend to exhibit internalizing behaviors to trauma through self- 
injurious behaviors, eating disorders, and avoidance. Additionally, incarcerated men 
are more likely to experience interpersonal nonsexual trauma and witnessing harm, 
while women tend to experience interpersonal sexual trauma (Komarovskaya et al., 
2011). For other forms of trauma, such as physical neglect, witnessing family vio-
lence, and separation from caregivers, there are limited gender differences (Messina, 
Grella, Burdon, & Prendergast, 2007).

Some studies show that men are exposed to more traumatic events as a child or 
adolescent than women (Komarovskaya et al., 2011), while other studies find that 
men experience more traumatic events in the 12 months preceding study participa-
tion (Kubiak, 2004). Conversely, research indicates greater repeated episodes of 
trauma and more trauma-related symptoms in women compared to men 
(Komarovskaya et al., 2011; Kubiak, 2004). These gender differences may result in 
disparate negative developmental trajectories that contribute to a myriad of mental 
health, substance use, and conduct problems. In fact, research suggests that predic-
tors of symptom severity vary based on gender, with nonsexual trauma for men and 
sexual trauma for women predicting higher levels of symptom severity 
(Komarovskaya et  al., 2011). In men, the early nonsexual trauma influences the 
development of conduct problems, along with exposure to further violence as an 
adolescent (Komarovskaya et al., 2011). In women, who experience more sexual 
trauma at all stages of life (Komarovskaya et  al., 2011; Messina et  al., 2007), 
repeated exposure to sexually traumatizing events, along with other forms of trauma, 
has a negative effect, with more childhood adverse experiences being associated 
with early onset of and more extensive mental health history, as well as more serious 
problems with drugs and crime (Messina et al., 2007).

Concerns have been raised about the accuracy of gender differences in trauma 
experiences among incarcerated individuals. Many studies rely on self-reported 
trauma history and symptoms, which may be biased based on how questions are 
worded (Crisanti & Frueh, 2011), failure to remember incidents of trauma (Gibson 
et  al., 1999), unwillingness to disclose trauma to correctional staff (Grella & 
Greenwell, 2007), or not considering the experience as out of the ordinary (Moses, 
Reed, Mazelis, & D’Ambrosio, 2003). Moreover, findings of higher incidents of 
trauma among women may be biased by extensively more research on trauma 
among incarcerated women compared to men (Komarovskaya et al., 2011), mis-
leadingly suggesting that trauma is more prevalent in that population.
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 Trauma and Unique Populations

 Trauma and Incarcerated Older Adults

From 1980 to 2010, the United States experienced an increase of 222% in incarcera-
tion rates, much of which has been linked to lengthier prison sentences (National 
Research Council, 2014). As of 2010, one in nine prisoners faced life sentences and 
a third of those had no chance of parole. Subsequently, rates of incarcerated older 
adults—usually defined as individuals 55 years and older—have increased fivefold 
since 1990 (Aday, 2003). More recently, Carson and Sabol (2016) found that rates 
of incarcerated older adults increased by 400% from 1993 to 2013. This population 
now represents the largest-growing segment of prisoners in not only the United 
States, but in many other countries (Psick, Ahalt, Brown, & Simon, 2017).

As with studies examining younger people, incarcerated older adults appear to 
experience trauma at greater rates than the general population (Maschi, Morgen, 
Zgoba, Courtney, & Ristow, 2011). Given the higher probability of longer incar-
cerations and repeated prison sentences, risk for in-facility trauma is greater. Prior 
victimization also predicts increased risk for victimization while incarcerated 
(Morrissey et al., 2012), while trauma experienced while incarcerated may exacer-
bate old traumas. Incarcerated older adults have been found to have a greater risk for 
reemergence of trauma-related symptoms compared to younger prisoners (Maschi, 
Morgen et al., 2011).

Many older adult inmates have experienced at least one type of trauma in their 
lifetime, often occurring before 16 years of age and commonly a physical or sexual 
assault (Maschi et al., 2013; Morrissey et al., 2012; Zgoba et al., 2012). There may 
be less of a cumulative effect for trauma experiences among older inmates, com-
pared to younger inmates, as recent subjective distress appears to have a greater 
impact on trauma symptoms compared to the number of traumas experienced. 
Resilience factors and the impact of positive coping may help to stave off negative 
effects of trauma among older inmates who have been found to report higher rates 
of well-being (Maschi et al., 2013).

Research contrasting younger and older prisoners shows similarities between the 
two groups on the experience of physical assault occurring during any stage of life, 
with older adults having experienced slightly more physical assaults during adoles-
cence (Maschi, Gibson et al., 2011). Also, older adult inmates are more likely to 
have witnessed a sexual assault and to have lived in a violent neighborhood, while 
younger inmates are more likely to have witnessed someone physically assaulted 
and experienced a human-made disaster such as a plane crash (Maschi, Gibson 
et al., 2011).

Some racial differences among incarcerated older individuals have been found. 
Older African-American and Hispanics prisoners report significantly lower trauma 
symptoms, compared to older Caucasian prisoners (Zgoba et al., 2012).
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 Trauma and Incarcerated Youthful Offenders

Determining accurate and reliable rates of PTSD among incarcerated youth is dif-
ficult as many studies have small samples (Abram et al., 2004) or have samples that 
include all justice involved youth (e.g., both incarcerated youth and non- incarcerated 
criminal justice involved youth), resulting in disparate estimates of PTSD (see 
Table 4.3). Regardless of these differences, the rates of PTSD, as well as any type 
of trauma among criminal justice involved youth, are alarming. As noted in 
Table 4.3, research has found PTSD rates as high as 45.7% among criminal justice 
involved youth. However, rates of any type of trauma experience are even higher. In 
a youth detention sample, 92.5% had experienced at least one trauma event, 84% 
had experienced more than one event, and 56.8% had experienced six or more 
events (Abram et  al., 2004). In a nationally representative sample of criminal 
justice- involved youth, 90% had experienced multiple forms of trauma events, with 

Table 4.3 Studies reporting on current posttraumatic stress disorder (PTSD)a rates among justice- 
involved youth

Study N Gender Sample description
Current 
PTSDb

Dierkhising et al. 
(2013)

658 Boys (355) 
and Girls 
(303)

A national sample of adolescents, 
13–18 years, referred for trauma-focused 
treatment and who had criminal justice 
system contact within the last 30 days

23.6%

Abram et al. 
(2004)

898 Boys (532) 
and Girls 
(366)

Randomly selected youth, aged 10–18 years, 
incarcerated in a youth detention center in 
Cook County, Illinois

11.2%

Ford, Hartman, 
Hawke, and 
Chapman (2008)

264 Boys (193) 
and Girls 
(71)

Youths aged 10–17 years admitted to a 
pretrial juvenile detention center in the State 
of Connecticut.

5%

Wasserman and 
McReynolds 
(2011)

9819 Boys 
(5201) and 
Girls 
(4618)

Youth (average age 16 years) entering a 
juvenile justice agency (e.g., probation or 
family court intake, detention centers or 
correctional facility) from 57 sites in 19 
states

3.7%

Rosenberg et al. 
(2014)

350 Boys (262) 
and Girls 
(83)

Youth aged 11–17 years who were 
incarcerated, in a residential treatment 
facility or involved in family court in New 
Hampshire (n = 269) and Stark County, Ohio 
(n = 81)

45.7%

aStudies were using DSM-IV (Abram et  al., 2004; Rosenberg et  al., 2014; Wasserman & 
McReynolds, 2011), DSM-IV-R (Ford et al., 2008), or DSM-IV-TR (Dierkhising et al., 2013) cri-
teria
bCurrent PTSD refers to individuals who have experienced symptoms within the past month (Ford 
et al., 2008; Dierkhising et al., 2013; Rosenberg et al., 2014; Wasserman & McReynolds, 2011) or 
12 months (Abram et al., 2004)
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an average of almost five different events of trauma, including a significant loss or 
separation from a caregiver (61.2%), domestic violence (51.6%), and physical abuse 
(38.6%; Dierkhising et al., 2013) (Table 4.3).

Few studies on incarcerated youth have focused on the age of trauma exposure. 
Dierkhising et al. (2013) reported that a third of their national sample of criminal 
justice involved youth had been exposed to a traumatic event within the first year 
of their life as reported by a caregiver. By 5 years of age, 62.14% of the sample 
had been exposed to at least one trauma event, while a third had experienced mul-
tiple trauma events. In another sample of incarcerated youth, most participants 
had experienced their worst traumatic event in the past 2 years prior to the study 
and age of trauma onset was associated with more severe traumatic events among 
incarcerated girls, while it was associated with higher numbers of traumatic 
events and more externalizing and internalizing problems in both girls and boys 
(Abram et al., 2004).

 Trauma and Veterans

A 2012 report from the U.S. Department of Justice found that veterans accounted 
for about 8% of the total prison population in the United States (Bronson, Carson, 
Noonan, & Berzofskym, 2015). This is a substantial decrease from 24% in 1978, 
corresponding with less military veterans in the general population. Only a minority 
of the incarcerated veterans has seen combat (25% in prison and 31% in jail; 
Bronson et al., 2015).

The rate of PTSD among incarcerated veterans is much higher than in the gen-
eral population (Greenberg & Rosenheck, 2009; Saxon et al., 2001). Saxon et al. 
(2001) found that 39% of incarcerated veterans met criteria for PTSD and most of 
the sample had experienced at least one traumatic event (87%). The most common 
precipitating event to developing PTSD was seeing someone badly injured or killed, 
and those with PTSD tended to have a myriad of other problems as well, including 
a wider variety of traumas, more substance use problems, more psychiatric prob-
lems, worse health, and a more severe legal history (Saxon et  al., 2001). While 
Saxon et al. (2001) noted that these veterans had PTSD rates similar to other incar-
cerated individuals, Bronson et al. (2015) found in a separate national sample of 
veterans twice the rate of PTSD among incarcerated veterans (23%), compared to 
incarcerated non-veterans (11%).

While the rate of PTSD is high among incarcerated veterans, trauma may not 
necessarily be the causative factor in arrest and incarceration. In a sample of non- 
incarcerated veterans, those who met criteria for PTSD and reported problems with 
anger and irritability were more likely to have more criminal arrests than those with 
only PTSD, while combat exposure was not found to be a significant predictor of 
criminal arrest (Elbogen et al., 2012). Military experience and related trauma may 
play less of a role in criminal behavior as compared to other common risk factors, 
such as drug abuse, exposure to domestic violence, and younger age.
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 Trauma and Sex Offenders

Individuals who commit sexual offenses tend to have been exposed to multiple 
childhood adverse experiences, including victimization, at rates much higher than 
the general population and even other offenders (Levenson & Socia, 2016; Levenson, 
Willis, & Prescott, 2014). In one study, 45% of sex offenders reported four or more 
childhood adverse experiences, compared to only 12.5% in the general population 
(Levenson & Socia, 2016). Also, sex offenders often have high rates of physical and 
sexual abuse as children (Morrissey et al., 2012; Weeks & Widom, 1998), with one 
study revealing three times the rate of sexual abuse and two times the rate of physi-
cal abuse among sex offenders compared to other offenders (Levenson et al., 2014). 
Another study of only incarcerated female sexual offenders reported that 69% of the 
participants had been sexually abused and 57% had been physically abused as a 
child (Turner, Miller, & Henderson, 2008).

Consistent with findings among other populations, childhood traumas in sex 
offenders, combined with the negative cumulative effects of other risk factors, are 
associated with broad criminal behaviors, not only sexual offending, as well as sub-
sequent incarceration (Levenson & Socia, 2016). Among incarcerated sex offend-
ers, emotional neglect from mothers has been associated with intrafamilial child 
molesters, while unsympathetic and abusive fathers have been linked to stranger 
rapists (Smallbone & Dadds, 1998). Research suggests that various risk factors, 
such as insecure childhood attachments, interpersonal deficits, and emotional dys-
regulation, are related to deviant sexual behavior, in which certain combinations of 
traumatic childhood experiences may relate more specifically to different kinds of 
sexual offending (Levenson & Socia, 2016; Smallbone & Dadds, 1998).

 Trauma During Incarceration

Much has been written about whether the experience of incarceration is inherently 
traumatic (National Research Council, 2014). Bonta and Gendreau (1990) con-
cluded that the experience of incarceration is not in itself necessarily traumatic. 
However, there are certain risk factors that may place some individuals at higher 
risk for victimization and traumatization. Further, harsher prison environments may 
increase risk for negative outcomes. For example, policy changes through the 1980s 
and beyond led to the creation of more maximum-security conditions and the advent 
of “supermax” facilities (National Research Council, 2014). These settings estab-
lished a more punitive approach to incarceration that emphasized dehumanization 
and isolation. Some states, like Arizona, have passed specific legislation that argu-
ably increases the harshness of the prison environment by reducing programming 
and using attack dogs to extract prisoners (Lynch, 2010).

Research has reported that the experience of incarceration may exacerbate 
existing trauma or cause trauma for prisoners (Miller & Najavits, 2012; Moloney 
et  al., 2009 ; National Research Council, 2014). A literature review found rates 
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ranging from 4% to 21.4% for PTSD developed during incarceration among prison-
ers across the world (Goff et  al., 2007), while other research emphasizes higher 
rates of incarceration- related PTSD in the United States compared to the rest of the 
world (National Research Council, 2014).

Studying the exposure of trauma that develops over the course of incarceration is 
rife with challenges. Often, there is a wide disparity between official reports of 
abuse versus inmate self-report, which creates challenges for accuracy and reliabil-
ity (Byrne, 2011). Inmates may be reluctant to reveal incidents of trauma for mul-
tiple reasons, including a lack of trust in clinical staff (Grella & Greenwell, 2007; 
Struckman-Johnson et  al., 1996), they may consider their experiences as normal 
(Moses et al., 2003), reluctance to “snitch” on staff or other inmates, and concerns 
about negative stereotypes or judgment (e.g., it is unmanly to reveal vulnerability; 
Goff et al., 2007). Some inmates may fail or be reluctant to disclose trauma in order 
to hide their sexual identity or hide psychiatric symptoms to avoid unwanted atten-
tion (Miller & Najavits, 2012).

Gibson et al. (1999) raised the possibility of underreporting of sexual assaults 
during incarceration. In their prison sample, 50% of the respondents indicated that 
the first time they reported sexual victimization was at the time of the study survey. 
Only 29% of the sample reported a sexual assault to the prison administration. Also, 
the accuracy of sexual victimization rates may differ based on instruments used to 
measure trauma-related symptoms, as well as the skill level of the assessors (Goff 
et al., 2007).

Gender differences is a major concern, especially since the United States correc-
tional system is designed on a male model, and incarcerated women may be particu-
larly vulnerable to trauma in these settings (Moloney et al., 2009). By design, the 
system may recreate aspects of past abuse, including elements of power and control, 
humiliation, and lack of privacy (Moloney et al., 2009; National Research Council, 
2014). Women (and men) with trauma histories are more vulnerable to re- experience 
trauma in a correctional system (Miller & Najavits, 2012) and research suggests that 
past trauma experiences can weaken a woman’s resilience and ability to cope with 
the stressors associated with incarceration, including interacting with male staff 
(Gilfus, 2002; Moloney et al., 2009; Van Voorhis, Salisbury, Wright, & Bauman, 2008).

Research on incarcerated women in female correctional settings has shown that 
there are fewer services available compared to male correctional settings, including 
services that specifically address the unique medical needs of women (Moloney 
et al., 2009). Further, preexisting trauma histories may interfere with women’s abil-
ity to benefit from these programs, when offered (Miller & Najavits, 2012).

Despite the increased risk for victimization within a correctional facility, some 
research has pointed out that women are actually less likely to be victimized in 
prison compared to the community (Loper, 2002; Miller & Najavits, 2012). In fact, 
some studies show that women feel subjectively safer in the prison environment 
than in the community (Bradley & Davino, 2002;Loper, 2002 ; Miller & Najavits, 
2012). Bradley and Davino (2002) described that while a portion of their sample of 
incarcerated women believed that prison was safer, they did not prefer incarceration 
over freedom. Further, it is important to note that the perception of safer is not equal 
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to safe. Many incarcerated women have a global perspective that the world is unsafe, 
including prison. However, women with histories of sexual and physical abuse as a 
child or adult perceive no environment as safer, including prison (Bradley & 
Davino, 2002).

In contrast, men encounter higher risk of victimization while incarcerated than in 
the community (Miller & Najavits, 2012). In a self-report study, men were more 
likely to have been exposed to trauma during incarceration than women who were 
more likely to be exposed prior to incarceration (Kubiak, 2004).

One may question whether general exposure to a correctional environment can 
cause trauma symptoms, or whether one has to experience an actual traumatic event 
in prison before symptoms of PTSD are evident. Results of one study suggest that 
development of trauma-related symptoms is more likely to be associated with actual 
trauma exposure during incarceration than simply being in a general prison environ-
ment (Kubiak, 2004). Also, other factors associated with an oppressive and punitive 
prison environment may serve as triggers to already vulnerable individuals, who will 
repeat dysfunctional patterns already long present in their life (Miller & Najavits, 
2012). Studies appear to confirm that punitive measures to address behavioral con-
cerns are largely ineffective (Andrews, Bonta, & Hoge, 1990; Landenberger & Lipsey, 
2005). Experts argue that the punitive approach in the criminal justice system has led 
to “a wide range of social costs” and has had a “highly uncertain” effect on reducing 
crime while doing little to act as a deterrent (National Research Council, 2014, p. 339).

 Sexual Victimization During Incarceration

Data from the U.S. Bureau for Justice Statistics on 80,600 incarcerated people indi-
cate that 4% of prison inmates and 3.2% of jail inmates have experienced in-facility 
sexual victimization (Beck, Berzofsky, Caspar, & Krebs, 2014). Further, 2% of 
inmates and 2.4% of staff were reported to be perpetrators. A small number of vic-
tims (0.4%) were perpetrated by both inmates and staff. In a gender comparison 
study, rates for inmate-to-inmate sexual victimization were higher for women than 
men (Beck et al., 2014). This study also found that the rate of sexual victimization 
in prisons has decreased from 2007 (4.5%) to 2012 (4%), while rates remained 
steady for jails (Beck et al., 2014).

Rates of sexual victimization vary based on demographic variables and instrumen-
tation differences (e.g., wording of questions; Wolff, Blitz, Shi, Bachman, & Siegel, 
2006). For example, studies that average rates of sexual victimization and limit analy-
sis to particular types of sexual victimization may leave out important and crucial 
data (Beck et al., 2014; Wolff et al., 2006). Moreover, inadequate designs of surveys 
or other instrumentation limitations may set limits on perceptions of victimization 
severity and associated problems. One study noted that some respondents actually 
added higher rating items to their Likert scales (Struckman-Johnson et al., 1996).

Sexual victimization in female correctional facilities is greater than in most male 
facilities (Beck et al., 2014; Wolff et al., 2006), though there are conflicting reports 
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(Struckman-Johnson et al., 1996). Struckman-Johnson et al.’s (1996) sample of incar-
cerated men and women reported sexual victimization rates of 22% and 7%, respectively.

Research has speculated that male correctional officers may use their position of 
authority or otherwise use frisk requirements or room searches as opportunities to 
sexually assault women. While some sources suggest that women’s greatest risk 
comes from male correctional officers (Human Rights Watch, 1996), other data sug-
gest that there may be an even greater risk from other inmates (Beck et al., 2014; 
Wolff et al., 2006). Wolff et al. (2006) found that the rate of inmate-to-inmate sexual 
victimization was two times higher in female correctional facilities than in male 
facilities. Women with histories of being the victim of domestic violence or sexual 
assault are at increased risk for sexual violence while incarcerated (Beck et  al., 
2014; Human Rights Watch, 1996). Other vulnerable individuals include lesbian 
and transgendered prisoners, along with women who have attempted to shed light 
on the abuses that are occurring (Human Rights Watch, 1996). A U.S. Bureau of 
Justice Statistics report (Beck et al., 2014) found much higher rates of sexual vic-
timization between non-heterosexual inmates, with rates of 12.2% for prison 
inmates and 5.4% for jail inmates.

Surveys of inmates and staff within correctional facilities find similar reported 
rates of pressured and forced sexual contact compared to officially reported inci-
dents (approximately 20%; Struckman-Johnson et al., 1996). These findings illus-
trate that both inmates and staff are aware of sexual victimization occurring in 
correctional settings. Individuals who are sexually assaulted in a correctional facil-
ity are prone to becoming victimized multiple times and research has found that 
some victims are victimized by up to four different perpetrators (Struckman-Johnson 
et al., 1996). Men may be at higher risk of “gang rape” compared to women, with 
most offenders being male and the most severe incidents (e.g., forced rape) being 
perpetrated by another inmate about half the time and prison staff about 20% of the 
time (Struckman-Johnson et al., 1996). Vulnerability factors for sexual victimiza-
tion include being older, white, bisexual, a sex offender, and an inmate with a longer 
prison sentence (Beck et  al., 2014; National Institute of Corrections, 2007; 
Struckman-Johnson et al., 1996).

The magnitude and consequence of sexual victimization in correctional settings 
are a major concern that results in increased risk for a variety of medical and mental 
health problems (Wolff et  al., 2006), including depression and suicidal ideation 
(Struckman-Johnson et al., 1996). Moreover, considering research findings on long- 
term effects, the trauma related to sexual victimization is likely to increase the risk 
for criminal recidivism.

 Serious Mental Illness and Trauma During Incarceration

Serious mental illness is more prevalent in jails and prisons than in the general 
population, with some reports indicating that the rate of seriously mentally ill 
inmates is somewhere between 15% and 20%, if not higher (Treatment Advocacy 
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Center, 2016). Moreover, adding to the complexity, the proportion of seriously 
mentally ill inmates to other inmates has grown at a troublesome rate over the past 
couple of decades, bringing with it challenges to both administrators and treatment 
providers who work in a system not built to house and treat large populations of 
seriously mentally ill individuals.

There is a dearth of research on the victimization of seriously mentally ill inmates 
and exact rates of victimization are difficult to determine (Crisanti & Frueh, 2011). 
Extant research reports that incarcerated individuals with serious mental illness 
experience higher rates of sexual violence (Wolff et al., 2007) and physical assaults 
than other inmates (Blitz, Wolff, & Shi, 2008). Understanding the extent of psycho-
logical and other problems among the incarcerated mentally ill is complicated by 
factors unique to these individuals. For example, compared to non-mentally ill 
inmates, individuals with serious mental illness may be more distrustful of staff, not 
know how to report problems, or may experience acute psychiatric symptoms that 
interfere with their ability to report problems, all contributing to underreporting of 
trauma (Crisanti & Frueh, 2011). One study speculated that among inmates who 
refused to participate in a survey was a subset of individuals with paranoid schizo-
phrenia (Treatment Advocacy Center, 2016). Crisanti and Frueh (2011) concluded 
that while actual rates remain unclear, people diagnosed with serious mental illness 
are at an increased risk for any type of victimization in jails and prisons, compared 
to other non-mentally ill incarcerated individuals.

 Trauma and Suicide During Incarceration

A number of studies have highlighted the association between trauma and increased 
risk of suicide attempts among people who are incarcerated (Blaauw et al., 2002; 
Mandelli et  al., 2011; Sarchiapone, Carli, Di Giannantonio, & Roy, 2009; 
Sarchiapone, Jovanović, Roy, et al., 2009). Suicidal behavior is often a result of a 
multitude of problems that can develop as a direct consequence of not being able to 
cope with a traumatic experience or as a means to escape ongoing trauma occurring 
in a correctional facility (National Research Council, 2014).

Inmates who exhibit suicidal behaviors typically have more traumatic life events, 
such as sexual abuse, physical and emotional maltreatment, abandonment and sui-
cide attempts of significant others, than those without suicide histories (Blaauw 
et al., 2002; Clements-Nolle et al., 2009). Additionally, disruption of interpersonal 
social networks early in life (Blaauw et al., 2002) and cumulative effects of negative 
life events occurring in all phases of life (Clements-Nolle et al., 2009) have been 
associated with higher levels of suicide risk. A link between childhood trauma and 
suicidal behavior has also been established in Italian prisoners (Mandelli et  al., 
2011; Sarchiapone, Jovanović, Roy, et al., 2009) and findings indicate that, with the 
exception of sexual abuse, all forms of trauma are associated with younger age of 
first suicide attempt (Mandelli et  al., 2011). Sexual abuse is associated with an 
increased risk for repeated suicide attempts (Mandelli et al., 2011), which is consis-
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tent with other research showing that about a third of victims of sexual assault in 
prison experience suicidal ideation (Struckman-Johnson et al., 1996).

There is limited research on trauma and personality risk factors among inmates 
presenting with suicidal behavior. However, consistent with other literature on per-
sonality traits (Brezo, Paris, & Turecki, 2006), personality features such as trait- 
level impulsive aggression, overall aggression, and neuroticism have been linked to 
suicidal behavior among inmates (Sarchiapone, Carli, Di Giannantonio, & Roy, 
2009). Though traumatic experiences are likely to exacerbate problematic personal-
ity features, more research is warranted to determine the specific link between 
trauma, personality traits, and suicidal behavior in inmates.

 Impact of Trauma

 Trauma and Increased Incarceration Risk

Exposure to trauma, particularly repeated exposure, starting at an early age has 
clear implications on the development of emotional regulation systems in the brain 
and increased risks for impulsivity and aggression (e.g., Braquehais, Oquendo, 
Baca- Garcia, & Sher, 2010; Mandelli et  al., 2011; Morrissey et  al., 2012; 
Sergentanis et  al., 2014). Problems regulating emotions and disruptions in the 
behavioral disinhibition system increase risk for impulsive behaviors, which in 
turn may contribute to engaging in risky behavior and novelty seeking, thus result-
ing in drug use (Sergentanis et al., 2014) and other conduct problems. Long-term, 
these individuals are more likely to engage in criminal behaviors that result in 
incarceration. Underlying neurobiological alterations caused by early trauma also 
increase the risk for developing psychopathology (Teicher, Andersen, Polcari, 
Anderson, & Navalta, 2002).

While incarcerated women have high rates of trauma, determination of a causal 
relationship is difficult. Does trauma increase risk of incarceration or are other 
mediating variables responsible? Widom (2000) found that women who were 
abused as children were twice as likely to be arrested. However, DeHart et al. (2014) 
did not find that a PTSD diagnosis was predictive of any type of offending. Instead, 
DeHart et al. (2014) described that some forms of abuse were more frequently asso-
ciated with certain types of offending. For example, the experience of intimate part-
ner violence was associated with property crime, drug offending, and prostitution, 
whereas witnessing violence was associated with property crime, violence, and use 
of weapons (DeHart et  al., 2014). In examining the trajectory of trauma to 
 incarceration, Lynch et al. (2013) speculated that child and adult trauma histories 
result in an exacerbation of mental health problems, which subsequently, but not 
necessarily directly, elevates the risk for increased legal involvement. In other 
words, trauma in itself may not have a causative effect on the commission of crime 
leading to incarceration; however, it may lead to development of other associated 
psychological, personality and social problems that can have an impact on criminal 
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behavior. For example, a woman may flee abuse as a teenager, putting her at risk for 
homelessness and stress, which increases substance abuse risk (Covington & 
Bloom, 2007; Tompsett, Domoff, & Toro, 2013). In turn, they may engage in risky 
behaviors that lead to criminal offending (Harris & Fallot, 2001). Some research 
indicates an intricate link between women with sexual abuse histories and criminal 
behaviors (Brennen, 2007) and arrests (Hubbard, 2002).

 Trauma and Recidivism

The exact relationship between recidivism and trauma is complex, especially con-
sidering that trauma may have occurred before, during, and after an incarceration. 
Also, as explored above, traumatic events that occur while incarcerated may exac-
erbate existing trauma problems. Since women tend to experience more trauma in 
the community, re-entering the community may mean continued risk of exposure to 
further trauma or reminders of past trauma, which may increase their risk for return-
ing to behaviors that resulted in incarceration previously (Kubiak, 2004).

Whether a diagnosis of PTSD in itself accounts for a higher risk for recidivism is 
unclear. One study found that a greater portion of men with PTSD recidivated (17%) 
compared to men without such a diagnosis (6%); however, the difference was not 
statistically significant (Kubiak, 2004). Conversely, findings from the same study 
showed that women without a PTSD diagnosis were more likely to recidivate than 
those with a PTSD diagnosis (Kubiak, 2004). Those with a PTSD diagnosis, how-
ever, had a higher likelihood of a drug relapse after incarceration. Kubiak (2004) 
surmised that the trauma symptoms act as a destabilizing factor, thus increasing the 
risk for future drug use. This hypothesis is consistent with reports from other litera-
ture (e.g., Najavits, Gastfriend, & Barber, 1998; Najavits, Weiss, & Shaw, 1997; 
Ouimette, Brown, & Najavits, 1998) suggesting that the use of drugs serves a self- 
medicating role for trauma symptoms, while also resulting in behaviors that increase 
the risk for re-incarceration.

 Treatment and Management of Trauma in Incarcerated 
Populations

Addressing preexisting trauma, along with traumatic experiences during incarcera-
tion, presents significant challenges for mental health professionals in correctional 
settings. As reviewed above, it is essential to consider a host of complex factors in 
implementing any form of treatment to incarcerated individuals with trauma-related 
symptoms. For example, mental health professionals must consider issues related to 
gender, race, age, veteran status, presence of serious mental illness, and substance 
abuse, among other factors. A one-size-fits-all approach to treating trauma is likely 
to be inadequate. Furthermore, failing to address and treat trauma can result in 
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higher lethality risk, disciplinary problems, vulnerability to further victimization, 
worsening of clinical symptoms, and increased risk for recidivism. Appropriate 
treatment of trauma-related symptoms, including targeting factors associated with 
increased suicide risk while incarcerated and after, through skill and resilience- 
building, has been linked to a reduction in recidivism and suicide risk (Blaauw 
et  al., 2002; Clements-Nolle et  al., 2009; Zgoba et  al., 2012). Thus, substantial 
resource allocation toward the treatment and prevention of trauma may have signifi-
cant benefits, especially long term. However, obtaining valuable resources needed 
to offer additional programming that targets trauma-related issues is a challenge, 
given the current sparse resources available for mental health care in the correc-
tional system.

An important aspect of treatment to consider is the negative impact trauma may 
have on the treatment of other problems (Salina et al., 2007). For example, the success 
of substance abuse treatment may be negatively impacted by a history of trauma. 
Similarly, Miller and Najavits (2012) noted that the efficacy of cognitive behavioral 
treatment may be affected by active trauma symptoms. Trauma-informed care has 
been highlighted as essential in any programming offered to inmates; however, it is 
particularly difficult to attain in a correctional setting (Miller & Najavits, 2012).

Inmates with serious mental illness pose multiple additional issues for treatment. 
For example, it is well known that many of these individuals have histories of 
trauma that need treatment attention; however, they are also susceptible to victim-
ization which should be another goal of treatment and programming to reduce or 
minimize this risk (Crisanti & Frueh, 2011), along with strengthening psychologi-
cal health and well-being (Leidenfrost et al., 2016).

Not surprisingly, it is crucial to identify trauma experiences and symptoms of 
PTSD early in incarcerated youth. In fact, incarceration may serve as an opportunity 
for early intervention and treatment, which should occur with proper assessment 
and development of appropriate treatment planning. It is important that detention 
facilities work to avoid further traumatizing these youth. Thus, placing youth in 
facilities designed and modeled after adult correctional environment, or with adult 
male inmates, may have detrimental effects.

Identification of trauma starts with initial admission and screening procedures. 
A high number of prisons and jails inadequately screen for trauma histories or are 
not asking about it at all (Maschi, Morgen et al., 2011), let alone taking a gender- 
sensitive approach. Staff who are conducting mental health and trauma screens 
should have education about how to assess for trauma, including being able to con-
sider individual differences in presentation, and they should be trauma-informed 
trained, which includes a comprehensive understanding of how trauma may impact 
an inmate’s presentation in the correctional facility.

Mental health professionals involved in admission and screening assessment 
may also need to confront personal attitudes about the danger of addressing trauma 
in correctional setting and beliefs that it is unsafe, since it has been shown that the 
cost of not addressing trauma-related problems is too great (Miller & Najavits, 
2012). At the same time, “delivering these services in an environment that is known 
for being predatory, harsh, and violent will require sensitivity to privacy, confiden-
tiality, and safety” (Wolff et al., 2014, p. 718).

C. M. Leidenfrost and D. Antonius



103

Mental health professionals have steep obstacles to overcome in order to be able 
to effectively treat trauma in incarcerated men and women. Treatment of trauma 
should focus on both short- and-long term aspects of trauma (Maschi et al., 2013). 
Trauma treatment that focuses more on present aspects of treatment (e.g., active 
coping, addressing current emotions), versus the past, may offer the best way to 
provide treatment in a “safe” manner (Miller & Najavits, 2012). Although exposure 
techniques have been found to be effective in certain populations, it is likely better 
to avoid exposure interventions in a correctional setting to avoid re-traumatizing 
and destabilizing people, and instead there should be a focus on improving coping 
skills (Maschi et al., 2013).

Unfortunately, staff, including mental health staff, may be woefully unprepared 
to address trauma among incarcerated offenders. As has been discussed throughout 
this chapter, it is abundantly clear that an overwhelming number of inmates have 
experienced various degrees of trauma. Without proper training and supervision, 
working with populations with such overwhelming trauma histories may leave staff 
susceptible to developing vicarious trauma (Miller & Najavits, 2012). Staff may 
require diverse and extensive training to become equipped to address trauma. Any 
efforts to affect institutional change, such as implementing trauma-informed 
approaches and programming, require substantial buy-in from correctional admin-
istration and staff (Miller & Najavits, 2012).

Extant literature acknowledges that treating trauma in incarcerated populations 
is crucial. Most of the literature on treatment, however, focuses on women, while 
there is a dearth of studies on treatment programming in incarcerated men. There is 
also a paucity of studies on treatment modalities available for older adults and ethni-
cally diverse populations (Maschi et al., 2013). While various treatment modalities 
exist that are designed for delivering treatment for trauma in the community (e.g., 
eye movement desensitization and reprocessing, and the Sanctuary Model), caution 
should be made in assuming that these interventions will translate to the unique 
needs of a correctional environment. Also, limited assumptions can be made that 
treatments developed for younger people will translate to the needs of older adults. 
Developing reliable and efficacious treatment programs that target the needs of 
men, older adults, and other diverse populations is paramount. These treatment pro-
grams need to be gender-sensitive and consider the unique aspects of getting men to 
report and discuss trauma in a correctional setting (Wolff et al., 2014). Treatment 
programs that focus on women with trauma have been more widely studied and one 
such program found to be efficacious in correctional settings is Seeking Safety.

 Seeking Safety

Seeking Safety is one of the few evidenced-based treatment modalities for incarcer-
ated women that address trauma history in a correctional environment. Specifically, 
Seeking Safety is a manual-based treatment that uses a cognitive behavioral 
treatment strategy to address PTSD and substance abuse issues (Najavits, 2002). 
The program is described as follows:
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The treatment consists of 25 topics (e.g., asking for help, coping with triggers) that 
addresses the cognitive, behavioral, interpersonal, and case management needs of persons 
with SUD [substance use disorder] and PTSD. Seeking Safety is a first-stage therapy, 
emphasizing stabilization, coping skills, and the reduction of self-destructive behavior. 
Therefore, the primary goals of treatment are abstinence from substances and personal 
safety (p. 100; Zlotnick, Najavits, Rohsenow, & Johnson, 2003).

The efficacy of Seeking Safety has been examined in specialized treatment units and 
in the general prison population within correctional settings, finding mostly positive 
results; however, not all studies had a control group (e.g., Zlotnick et al., 2003) or 
showed improvements in both the experimental and wait-list control group (Lynch, 
Heath, Mathews, & Cepeda, 2012). Women who participate in the Seeking Safety 
program appear to experience a decrease in PTSD-related symptoms, with a signifi-
cant portion (about 50% in some studies) no longer meeting criteria for PTSD after 
completion of the program (Gatz et al., 2007; Lynch et al., 2012; Wolff, Frueh, Shi, 
& Schumann, 2012; Zlotnick et al., 2003), along with decreases in depressive symp-
toms, improvement in interpersonal functioning, coping skills (Gatz et  al., 2007; 
Lynch et  al., 2012), and marked decreases in substance use 6 weeks post- release 
(Zlotnick et al., 2003). Examination of the reception of the treatment by participants 
generally appears positive and shows superior retention rates compared to other 
forms of treatment (Gatz et al., 2007; Wolff et al., 2012). Follow-up examinations of 
the positive effects of Seeking Safety indicate that the remission of trauma symptoms 
remains longer term, though there is limited evidence of any impact on recidivism 
(Zlotnick et al., 2003). Overall, Seeking Safety appears to be a promising treatment 
model for incarcerated individuals, though it is in need of further research.

 Conclusion

High rates of trauma histories appear ubiquitous in incarcerated populations. Many 
of these individuals have been diagnosed with PTSD prior to incarceration and 
many others go on to develop it during the course of incarceration. Unfortunately, 
most current treatment models for incarcerated populations are not designed to spe-
cifically address trauma, and some models may even exacerbate associated problems.

Failing to address trauma among incarcerated populations may lead to signifi-
cant consequences, including worsening mental health, problems adapting to the 
correctional environment, recidivism, and increased risk of death through suicide. 
Correctional administration and mental health professionals are charged with deliv-
ering appropriate care to imprisoned individuals. Efforts must start with screening 
for trauma, taking a gender-sensitive approach that considers a myriad of factors, 
including age-related concerns, gender identity, sexual orientation, and the presence 
of serious mental illness.

While addressing and treating trauma symptoms in incarcerated individuals may 
be resource-intensive, the risk of not doing so may result in greater resource utiliza-
tion later. Also, focusing on individuals at high risk for multiple problems fits the 
risk-need-responsivity model. That is, resources should primarily be devoted to 
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those individuals with the highest degree of need. Screening may help identify the 
at-risk individuals.

Few specific evidence-based treatment approaches exist for addressing trauma in 
a correctional environment. Those that do – such as Seeking Safety – have been 
developed for women. While adapting existing trauma treatments may be a good 
place to start, caution should be made in assuming that they will apply to a correc-
tional environment without modification. For women, Seeking Safety has been 
found to be efficacious.

A large portion of the incarcerated population presents with a complex set of 
issues, including mental health and substance use issues that may be associated 
with a history of trauma exposure. These factors contribute to criminal offending 
behavior and repeated incarceration. While many of these individuals may best be 
treated in the community, incarceration offers an opportunity to implement appro-
priate treatment interventions. Failing to do so may lead to long-term consequences, 
including repeated incarcerations. Mental health professionals have an obligation to 
treat inmates while incarcerated, though clearly face substantial obstacles from a 
lack of resources to administrative buy-in. Until the trend of mass incarceration 
changes, the mental health delivery system must find ways to identify and treat 
trauma among incarcerated individuals in jails and prisons.

 Questions/Activities for Further Exploration

 1. A history of exposure to trauma is associated with increased risk of violence in 
male inmates. Consider and discuss how trauma may impact violence risk for 
some inmates in a correctional setting.

 2. Research suggests that women have a lower risk of victimization in correctional 
settings compared to the community. Men appear to have an increased risk for 
victimization during incarceration. What are the implications of these findings?

 3. Individuals with serious mental illness are at a higher risk for victimization 
within correctional settings compared to other inmates. Consider and discuss 
factors that may contribute to this problem.

 4. Various treatment modalities exist for treating trauma-related symptoms in the 
community, but there are few developed specifically for correctional settings. 
Discuss the potential pitfalls and challenges in adapting these interventions for a 
correctional environment.
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Chapter 5
PTSD in Sentence Mitigation

Thomas A. Caffrey

Mental Health as Mitigating: a Neglected Reality

As this chapter was going to press, federal District Judge T. S. Ellis III sentenced the 
highest-ranking convicted appointee of President Donald Trump, Paul Manafort, to 
less than 4  years in prison  – even though the Federal Guidelines recommended 
19–24 years for his crimes. Pundits and scholars have been abuzz about the politics, 
racial bias, and judicial unpredictability that led to this sentence. The event reflects 
both the leeway judges now have when sentencing, following the Booker decision 
of 2005, and the importance of the sentencing phase of the criminal judicial process. 
Like politics and racial bias, forensic mental health findings can play a decisive part 
in sentencing decisions.

According to Law Professor (Emeritus) Michael Perlin, an advocate for recog-
nizing defendants’ mental disabilities in court decisions, “Remarkably little has 
been written about the impact of mental disability on the sentencing process” 
(Perlin, 2015). For example, a thorough, 32-chapter review of specific legal cases 
relevant to mental health law contains no chapter or subheading on sentence 
mitigation and no mention of “mitigation” or “sentence mitigation” in its glossary 
(Thenor, 2004). On the ground, practicing attorneys and mental health practitioners 
too often fail to demonstrate to courts that convicted individuals’ mental and emo-
tional difficulties should play a role in sentencing decisions.

T. A. Caffrey (*) 
Private Practice of Psychology, New York, NY, USA
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 Historical Context

A practicing defense attorney recently posted the following on his website:

Years ago, judges were legally required to sentence criminal defendants to a sentence 
within the guideline range of imprisonment. Cases such as Booker, Apprendi, Hughes and 
others changed that. Now a [federal] sentencing judge can consider information outside of 
the United States Sentencing Guidelines in determining an appropriate sentence. The judge 
can consider the nature and circumstances of the offense, your personal history, the need to 
protect the public from you, the need to provide you with vocational or rehabilitative 
services and other factors. This change in the law provides your lawyer with a great 
opportunity to show the sentencing judge positive information about you that is not included 
in the Pre-Sentence Report. Your lawyer can include this information in a Sentencing 
Memorandum that he or she can prepare and present to the judge in advance of the 
sentencing hearing (Speaks, 2018). 

“Years ago” refers to the years before the 2005 Booker case, during which the US 
Sentencing Commission’s strict Guidelines largely determined how federal judges 
calculated the sentences of convicted defendants. In its Booker decision, the 
Supreme Court ruled that judges were no longer required to follow the Guidelines 
(United States v. Booker, 2005). 18 U.S.C. § 3553 (a), the federal code that emerged 
from the Booker and other cases, became the ruling source of guidance. After 2005, 
as Speaks advertises, the defendant’s attorney may submit a sentencing memorandum 
that cites aspects of the defendant’s life, or life circumstances, that may have been 
overlooked, or underemphasized, in the federal probation officer’s presentence report.

The 2005 change was far from new in federal judicial practice. It constituted a 
restoration of the practices that preceded the establishment of the US Sentencing 
Commission. Prior to the Commission’s founding, judges entertained all information 
about offenders and their offenses, mitigating circumstances as well as aggravating. 
Moreover, when Congress founded the Commission, the wording of its founding 
Sentencing Reform Act [SRA]  (US House of Representatives, 1984), within the 
overall Crime Control Act signed into law by President Reagan in 1984, included 
the following directive: “No limitation shall be placed on the information concerning 
the background, character, and conduct of a person convicted of an offense which a 
court of the United States may receive and consider for the purpose of imposing an 
appropriate sentence” (18 U.S.C. § 3661).

However, in its own Federal Sentencing: The Basics, the US Sentencing 
Commission, typically defined as “an independent agency in the judicial branch of 
government” (United States Sentencing Commission, 2018), sounds a more 
constraining note:

Before the SRA [Sentencing Reform Act] went into effect on November 1, 1987, federal 
judges imposed “indeterminate” sentences with virtually unlimited discretion within broad 
statutory ranges of punishment, and the United States Parole Commission would thereafter 
decide when offenders were actually released from prison on parole. The Supreme Court 
has recognized that “the broad discretion of sentencing courts and parole [officials] had led 
to significant sentencing disparities among similarly situated offenders.” As found by 
members of Congress who enacted the SRA: “[E]ach judge [was] left to apply his own 
notions of the purposes of sentencing. . . . As a result, every day federal judges mete[d] out 
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an unjustifiably wide range of sentences to offenders with similar histories, convicted of 
similar crimes, committed under similar circumstances.” (United States Sentencing 
Commission, 2015, p. 1)

Thus, seeds of conflict have been evident from the start. Congress, and judicial 
practice before them, stood for openness to information about mitigating as well as 
aggravating conditions and circumstances. The Commission itself, however, viewed 
its role as reining in “virtually unlimited discretion” by judges, reducing “significant 
sentencing disparities,” and narrowing “an unjustifiably wide range of sentences” 
“meted out” by judges. From their implementation in 1987 till the 2005 undoing of 
their mandatory force, the Sentencing Guidelines served as a rigid formula of 
weighted values of offender and offense characteristics – mostly aggravating – and 
the corresponding prescribed months (e.g., “96  months,” rather than 8  years) of 
prison time that constrained judges’ discretionary authority.

It was the Sixth Amendment to the Constitution, a defendant’s right to trial by 
jury, that led to the 2005 change. In two preceding cases, Apprendi v New Jersey 
(2000) and Blakeley v Washington (2004), the Supreme Court, in upholding 
defendants’ jury rights, ruled against using postconviction information that had not 
been established, jury-like, “beyond reasonable doubt,” to enhance a defendant’s 
sentence. With these precedents having established and clarified what kind of 
information could not be included (without the stamp of “beyond reasonable doubt”) 
in a sentencing determination, when Booker came along, the Supreme Court simply 
severed the mandatory characteristic of the Guidelines from the Guidelines’ 
founding Federal Sentencing Act, leaving the Guidelines as something sentencing 
judges must consider, but locating the ultimate decision as to whether or not to 
follow a given guideline with the sentencing judge.

Following the Supreme Court’s removal of the Guidelines’ mandatory authority, 
many judges, after years of following them, continued to follow the Guidelines as if 
still mandatory. In some instances, there were appeals. Several appeals made it back 
to the Supreme Court. In one instance, Nelson v United States (2009), the sentencing 
judge had explained, during sentencing, that under a Fourth Circuit precedent, “the 
Guidelines are considered presumptively reasonable.” When the defendant appealed, 
on the grounds that the judge had given too much weight to the Guidelines, the 
appellate court, also citing the Fourth Circuit precedent, sided with the sentencing 
judge. However, the Supreme Court corrected the lower courts, admonishing them 
for allowing that the sentencing judge “presume” that Guidelines are “reasonable.” 
The Supreme Court asserted, “The Guidelines are not only not mandatory on 
sentencing courts; they are also not to be presumed reasonable.” (In the case cited 
by the sentencing judge and the Fourth Circuit [Rita v U.S.], the same Fourth Court 
of Appeals had been allowed to make that presumption about a lower court’s 
deliberation; but the Supreme Court’s resolution of Booker precluded frontline 
(trial) court judges from thinking or speaking that way.) After Booker, it was the 
wording of § 3553 (a), the bulk of which is cited in Appendix A, that ruled; the 
Guidelines were no longer determinative, or, as Nelson v United States indicates, 
even allowed at the trial court level to be presumed to be reasonable.
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Among the four “considerations” required of sentencing judges, it is notable that 
the first listed includes the words, “history and characteristics of the defendant.” 
Since Booker, judges are required to “consider” the “history and characteristics of 
the defendant,” a phase that clearly includes a defendant’s possible PTSD. It is also 
noteworthy that the requirement that the Guidelines be considered is listed fourth 
among the four considerations, a place in line that at least suggests that the history 
and characteristics of the defendant are to be treated in judicial deliberations as at 
least as significant as are the formerly mandatory Guidelines. (The exact wording of 
the post-2005 law, Title 18, § 3553 (a), can be found in Appendix A.) To sum up, 
Booker was revolutionary. It raised the stuff of mitigation (“… circumstances of the 
offense and the history and characteristics of the defendant”) to the level of the 
formerly mandatory Guidelines. From 2005 on, both “shall” be “considered” by the 
sentencing judge.

 Thwarting Efforts

In years to follow, there was a concerted effort by the Sentencing Commission to 
thwart Congressional intent and judicial discretion during the mandatory period of 
its rules and policy statements and the Supreme Court’s intent since 2005 (when 
those rules and policy statements had been ruled only advisory). A 200-page 2011 
study is instructive: No More Math Without Subtraction: Deconstructing the 
Guidelines’ Prohibitions and Restrictions on Mitigating Factors (Baron-Evans & 
Coffin, 2011). With exacting detail, the authors show how from the beginning of the 
Commission’s formation, and down into the twenty-first century, the Commission 
has persisted, through political and public relations channels, and by means of its 
training across the country of judges and probation staff, to buttress its own 
authoritative role over against judges’ deliberations, and while doing so, curtailing 
the place of mitigating factors, and fortifying that of aggravating factors within the 
deliberations. For instance, the Commission secured a kind of statutory authority 
for the policy statements that it generated and then, through many of the policy 
statements (23 of which the authors “deconstruct”), imposed limits on what, prior to 
1984, had been viewed as factors for possible sentence mitigation. Two sections of 
this study are especially pertinent to mitigation-related evaluations: Mental and 
Emotional Conditions (pp. 74–87; and Diminished Capacity, pp. 169–178).

Given the Commission’s tenacious grip on its recently softened prerogatives, a 
tenacity often joined by Justice Department advocates, today’s defense attorneys are 
counseled to prepare for Commission-grounded objections when submitting the 
kind of sentencing memoranda cited by Clarke, above. This is especially true 
recently, following the appointment of an attorney general (removed in November 
of 2018) who “ordered all federal prosecutors across the nation to seek the most 
extreme charges possible against criminal defendants, regardless of extenuating 
circumstances, and without any consideration of whether the specific case justifies 
the penalty sought” (Cole, 2018, p. 16).
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 State Guidelines

Many states have formulated their own guidelines, with Minnesota leading the way 
in 1978. In 2008, the National Center for State Courts reviewed 21 states’ sentencing 
guideline practices (Kauder & Ostrom 2008). Some proved more mandatory than 
others. Other states launched guidelines more recently, including New York whose 
guidelines are explicitly advisory. Some states modeled their guidelines after the 
federal 1984 guidelines. More importantly, the federal Supreme Court upholds and 
overturns state court decisions and rules on the constitutionality of state guideline 
policies and practices.

In an early account of lessons learned by state guideline commissions, Frase 
(1995) listed 5 good characteristics that the first 17 commissions shared with one 
another, and that tended to contrast with the then increasingly unpopular federal 
guidelines:

Some of the most important features of state systems also serve to distinguish them from 
the federal guidelines. First, state guidelines tend to permit more judicial discretion 
(especially in the assessment of offender characteristics) and are less constrained by 
mandatory minimum sentencing statutes. Second, all state guideline systems (as well as the 
recently revised ABA Sentencing Standards [ABA, 1994]) reject routine sentence 
enhancements based on unconvicted, "real offense" factors [the factors lacking “beyond 
reasonable doubt” credibility that led eventually to Booker]. Third, state guideline reforms 
are increasingly motivated by a desire to gain better control over escalating prison 
populations; several states (and the ABA Standards) directly link guideline sentences to 
available correctional resources. Fourth, the focus on prison capacity limits has encouraged 
state reformers to give increasing emphasis to the development and structuring of non- 
prison sanctions, especially for non-violent or first offenders. Fifth, as a result of the above 
features and other policy decisions, state guideline systems have generally achieved broad 
acceptance by judges and attorneys. (Frase, 1995, p. 39)

Knapp and Hauptly (1991–1992) show how the then state guidelines’ use of the 
“typical case” differed from, and was superior to, what they described as the federal 
guidelines’ “mechanistic, elemental” approach. My own metaphor for that differ-
ence is a sphere representing a state’s typical case of a crime; and, for the federal 
guidelines, a stack of coins. The bottom coin represents the points assigned when, 
as Knapp and Hauptly put it, “the barest elements [are present] of the offense that 
must be shown for a conviction” (685).  The upper coins represent point-values 
added because of aggravating conditions. The sphere, by contrast, already repre-
sents the typical instance of a crime and, as spherical, lends itself equally to aggra-
vating conditions above, mitigating conditions below, and more neutral conditions 
at the sides.

Finally, in my own work with persons convicted of federal crimes (1974–2016), 
I was repeatedly told of the impregnability of the federal prosecutorial system. 
I rarely spoke with convicted persons who had “gone to trial” with his or her offense; 
instead, I regularly heard a judgment of “insane” leveled against those who tried. 
The Guidelines’ grid of months to be served in prison for given offenses included 
the “upper coins” described above. These could be added or overlooked by a 
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prosecutor, depending on the probability of a conviction at trial. This month-dealing 
was regularly used by prosecutors as a threat, and thus as means of securing a guilty 
plea from a defendant. One statistic showed that in 1983 (prior to the Guidelines’ 
launch), federal defendants pleaded guilty 83% of the time; by 2003, that rate had 
jumped to 95% (Devers, 2011). A perusal of the US Justice Department’s 666-page 
Sourcebook of Criminal Justice Statistics reveals that, in 2001, of the 66,112 defen-
dants charged with felonies, 60,467 (or 91.5%) were convicted; of those 60,467 
convicted defendants, 58,039 (or 96%) were convicted by means of a “guilty plea” 
(Pastore & Maguire, 2003, p. 418). In 2018, a Chief Clerk of a mid-western federal 
court region estimated that the rate had climbed to 97% (Dries, 2018). It appears 
that, in spite of Booker, prosecutors have successfully carried forward the Guidelines’ 
bias toward aggravating circumstances. Pfaff (2017) argues that it has been primar-
ily prosecutorial charging decisions that have driven the rise in the nation’s prison 
population in the final decades of the twentieth century, and not longer sentences or 
more frequent arrests. Hence the relevance of, and need for, an increased focus on 
sentencing deliberations and decisions.

 Posttraumatic Stress Disorder (PTSD)

With the relatively recent medical acknowledgment of PTSD as a diagnosis – in 
DSM-III (1980) – courts may view the condition as something recent, lacking in 
seasoned science, and therefore as of questionable weight in judicial decision- 
making. Forensic examiners should therefore be able to speak of the length and 
breadth of the condition’s history, as well as, more specifically, of its germinal 
presence in the pages of the earliest of the American psychiatric diagnostic manuals.

 The Evolution of the PTSD Diagnosis

 Fright, Shock, and Abuse

Young (2016) cites Birmes and Bui (2016) and Ford, Grasso, Elhai, and Courtois 
(2015) as having documented trauma and reactions to it that go back 5000 years. 
In the English-speaking world, well before the seventeenth century, Bethlem Hospital 
in London, known by then as “Bedlam,” came to house severely mentally ill persons; 
in 1630, for instance, “cryings, screechings, roarings, brawlings, shaking of chains, 
swearings, frettings, [and] chaffings” were heard at the institution (Andrews et al., 
1997). In 1766, John Munro, who headed Bedlam till 1791, kept a casebook about 
his private mental patients. As causes of their illnesses, he listed “impoverishment, 
upset, bereavement, love, fright, shock, rejection and physical and verbal abuse … 
[and the] lunar cycle” (Stewart, 2003). The eighteenth-century fright, shock, and 
abuse predate today’s Criterion A sources of PTSD by 250 years.
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 Railway Spine and Shell Shock

Exactly one hundred years after Munro’s report, physician John Erichsen wrote On 
Railway and Other Injuries of the Nervous System (1866), in which he coined the 
term, “railway spine.” Originating in the “jars, shakes, shocks, or concussions” 
sustained in accidents in railway construction, or in passengers’ mishaps, the 
railway spine would manifest itself in damaged memories, thoughts, temper, or 
sleep (Smith, 2011). Erichsen’s tort victories for these damages triggered opposing 
arguments. Herbert Page argued that the claimed railway spine was little more than 
a “nervous spine,” and one arising from a fearful, “nervous temperament” (muting 
thereby the external source’s liability) (ibid, 6). German neurologist Hermann 
Oppenheim coined “traumatic neurosis” for the illness and looked to mental or 
emotional sources for it, namely, “terror” or “emotional shock” (Lerner, 2001). His 
claim was met by Charcot in France, who asserted that “traumatic neurosis” was 
nothing other than hysteria. Other terms followed, including “traumatic neurasthenia” 
(American, George Beard), “traumatic memory,” and, finally, early during WWI, 
“shell shock,” a term probably coined by British psychologist C. S. Myers in 1915 
(Shephard, 2000). Like Erichsen’s railway spine, shell shock introduced an external 
event as causing a mental illness.

 DSM and Posttraumatic Stress Disorder Diagnosis

George Raines  was the Chair of the American Psychiatric Association’s Mental 
Hospital Service’s Committee on Nomenclature and Statistics, the organization that 
published the 1952 work, Diagnostic and Statistical Manual [of] Mental Disorders 
(DSM-I) (American Psychiatric Association, 1952). In his forward to the manual, 
Raines  explains how WWII motivated the text’s development. Army and VA 
psychiatrists had been forced to apply to  90% of the military patients they saw 
diagnoses framed for patients in public mental hospitals. For example, “The 
‘psychoneurotic label’ had to be applied to men reacting briefly with neurotic 
symptoms to considerable stress”; they also used “psychopathic personality” to 
categorize minor personality disorders (vii). But more to our purposes, Raines 
stated, “No provision existed for diagnosing psychological reactions to the stress of 
combat, and terms had to be invented to meet this need” (id.). Hence, the need arose 
at the time for the diagnostic manual itself, DSM-I. As with DSM-II (American 
Psychiatric Association, 1968) after it, DSM-I satisfied the need to categorize com-
bat stress. It accomplished this within its general category of “Transient situational 
personality disturbance” (p. 7). The personality disturbance stemming from combat 
stress was listed as “Gross stress reaction.”

Though its publication in 1968 followed two World Wars and occurred in the 
midst of the US’s involvement in the Vietnam War, DSM-II’s 119 pages of psychi-
atric “nomenclature” included no explicit reference to “Post-Traumatic Stress 
Disorder (PTSD),” to “Shell Shock,” or to other pre-PTSD terminology. 
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Nonetheless, as in DSM-I, in DSM-II seeds of PTSD can be detected. They are 
found in one of the three examples provided therein, of “Adjustment reaction of 
adult life” (1968, p. 48). The example is worded as, “Fear associated with military 
combat and manifested by trembling, running and hiding” (p. 49). This and the 
other adjustment reactions are listed under “Transient Situational Disturbances” 
and are all explained as representing “an acute reaction to overwhelming environ-
mental stress” (p. 48).

The expectation then was that “with good adaptive capacity,” the patient’s “symp-
toms usually recede as the stress diminishes” (DSM-II, p. 48). However, if “symptoms 
persist after the stress is removed, the diagnosis of another mental disorder is indi-
cated” (id.). In today’s world, that other mental disorder would likely be 
PTSD. Strikingly, the DSM-II of 1968 predicted more recent research. For instance, 
Piechowski (2015) asserts that PTSD is a “pathological response” and “is not the 
expected response.” She cites Brunello’s research as indicating that of those exposed 
to trauma as defined in DSM-5, 10%–20% develop PTSD (Brunello et  al., 2001). 
Young (2016, p. 247), after reviewing multiple studies, concludes to a general esti-
mate at the low end of Brunello’s range, or 10%. (Conditions, such as predisposing 
factors and severity of the experience of trauma, can increase the 10% figure; but 
overall, 10% of those exposed to true trauma come to sustain chronic PTSD.). 
Hence, there was prognostic consistency from DSM-II through DSM-5. Fact-finders 
(judges or juries) can rest with the knowledge that professional American psychiat-
ric conclusions about PTSD and PTSD-like conditions reach back to 1952 (“Gross 
stress reaction”) and 1968 (“acute reaction to overwhelming environmental stress”); 
that is, diagnostic conclusions of more than 65 years, and prognostic of more than 50.

What is newer is the mental health community’s explicit focus on PTSD. Beginning 
with DSM-III (American Psychiatric Association, 1980), the term, posttraumatic 
stress disorder (PTSD), came into official use. It emerged as one of the anxiety 
disorders. With DSM-III’s introduction of the multiaxial classification system, the 
clinician was advised to identify the external stressor, and its intensity, on Axis IV, 
while using Axis I for the diagnosis itself. The Axis IV focus outside the individual 
patient echoed DSM-I’s “situational … disturbance” and DSM-II’s “… 
environmental stress.” In DSM-III, the “external” marker, Category A, was described 
broadly: Existence of a recognizable stressor that would evoke significant symptoms 
of distress in almost everyone (DSM-III, p. 238).

As noted, DSM-III brought the diagnosis PTSD into the world of mental health. 
Seven years later, the DSM-III-R (American Psychiatric Association, 1987) framed 
Category A much more specifically, with a specificity that continued, with changes, 
through DSM-IV (American Psychiatric Association, 1994) and DSM-5 (American 
Psychiatric Association, 2013):

A. The person has experienced an event that is outside the range of usual human experience 
and that would be markedly distressing to almost anyone, e.g., serious threat to one's life or 
physical integrity; serious threat or harm to one's children, spouse, or other close relatives 
and friends; sudden destruction of one's home or community; or seeing another person who 
has been or is being, seriously injured or killed as the result of an accident or physical 
violence (DSM-III-R, p. 250).
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DSM-III-R performed a further service. It clarified PTSD’s symptom categories 
(B, C, and D). It did so by sorting the 4, 7, and 6 subcategories, respectively, into 3 
rationally distinct categories. The categories came to reflect the three general ways 
in which the affected person responds to current stressors: (1) by re-experiencing 
the original traumatic event in some way; (2) by avoiding (current) reminders of 
the event, including by numbing himself/herself; and (3) by experiencing physio-
logical arousal of some kind in the face of a current stressor (p. 250–251). Again, 
whether in memory of the original stressor, or in actual perception of a reminder of 
the original stressor, there is an external element (the original stressor) that is 
intrinsic to the PTSD experience and diagnosis.

Reflecting their layout in the DSM-III-R edition, the symptom categories of re-
experiencing, avoidance, and arousal reappear in DSM-IV, again as parts B, C, and 
D of PTSD’s now 6-part (A–F) criteria. Criterion F, added in DSM-IV, requires that 
significant emotional distress or functional impairment be present, in addition to the 
A–E criteria of DSM-III-R.

The first two of the manuals that identified PTSD as a separate disorder – DSM- 
III and DSM-III-R – dedicated just 3 pages to the condition. DSM-IV dedicated 9 
pages. In all three of these editions, PTSD is listed among the given manual’s 
“Anxiety Disorders,” as one diagnosis listed among the chapter’s 11 anxiety disor-
ders. By contrast, DSM-5 (2013) dedicated a 26-page chapter to a whole new cate-
gory: Trauma and Stressor-Related Disorders. It was as if the diagnosis PTSD had 
sprouted relatives that emerged to populate the chapter. Like PTSD itself, each of 
the relatives requires, as a criterion of itself, “Exposure to a traumatic or stressful 
event” (p. 265). The new diagnoses include reactive attachment disorder, disinhib-
ited social engagement disorder, and adjustment disorders. This newly promulgated 
multiplicity of trauma-based diagnoses stems, the authors explain, from the “vari-
able expressions” (id.) of distress exhibited by persons who have been exposed to 
trauma or stress.

 Trauma’s Causal Importance in DSM-5

The DSM-5 authors are less explicit about what appears to be a second motive for the 
new multiplicity of diagnoses. That motive appears to be the authors’ growing aware-
ness of, and sensitivity to, the pivotal, causal role that trauma plays in a widening 
circle of diagnosed conditions. For instance, DSM-5’s placing of two diagnosed 
results of social neglect (reactive attachment disorder and disinhibited social engage-
ment disorder) among PTSD’s “relatives” removes them from their previous, less 
causally defined, place among childhood disorders. This move, under the umbrella of 
social neglect, changes the disorders from conditions that are floating freely among 
childhood disorders to disorders now anchored in, and flowing from, trauma- inducing 
parental, or other guardian, behavior. The authors cite social neglect as an example 
of a stressor with diverse clinical outcomes, and as exemplifying their stated reason 

5 PTSD in Sentence Mitigation



120

for the new multiplicity of stressor-based diagnoses. They convincingly explain that 
the neglect can result variously in a child with internalizing, dysphoric (depressive) 
mood and self-presentation, to be diagnosed with reactive attachment disorder, or in 
a child with externalizing, impulsive, uninhibited behavior, to be diagnosed with 
disinhibited social engagement disorder. Moreover, as noted, the conditions are 
no longer “floating” on their own, as they had been in DSM-IV’s section of child-
hood disorders.

The authors’ rooting the two childhood disorders in an external trauma (neglect), 
along with their refraining from drawing causal lines from one kind of neglect to 
one of the disorders, and another to the other, is all supported by research. For 
example, Croft et al. (2018) longitudinally studied the trauma of a sample of 4433 
children, from birth through 17 years of age, and found that all kinds of trauma 
appear to result, at age 18, in increases in psychotic experiences. Increases in the 
psychotic experiences occurred when the trauma was repeated, when there were 
many kinds of trauma, and when subjects’ exposure to trauma was short-range. But 
these were quantitative effects, not effects stemming from specific kinds of trauma. 
The longitudinal study of Copeland et  al. (2007) had had similar findings: one 
childhood trauma almost never resulted in childhood or adolescent PTSD symp-
toms, whereas many, especially if violent and/or sexual in nature, resulted in 
increased PTSD symptomatology. Among the study’s conclusions is that “the 
effects of trauma are not symptom specific” (p. 583). That is, childhood trauma 
could result in anxiety, increased trauma experiences, break-downs in living, or 
diverse PTSD symptoms. Ninety-four percent of the Copeland sample’s 1420 chil-
dren were interviewed up to 4 more times, until they were 30 years old, for a sec-
ond study (Copeland et al., 2018). In this study, also prospective, the earlier-recorded 
childhood trauma was found to cast a “long and wide-ranging shadow” (p. 7) over 
adulthood, a shadow that adversely affects adult health, criminality, finances, and 
social life. Again, it is not one kind of trauma yielding a specific kind of outcome; 
rather, a greater amount and intensity of childhood trauma yields more severely 
compromised adult outcomes. “There may indeed be some outcome specificity to 
the effects of individual events, but the strongest and most pervasive patterns of 
associations are established when considering children’s total trauma history” 
(id., p. 8).

In DSM-5, PTSD and its relatives, in their multiplicity, reflect a “horizontally” 
expanded influence of trauma. The expansion has also been “vertical”: trauma or 
stress has come to be seen as a defining, causal factor in conditions previously cat-
egorized under banners other than “Trauma and Stressor-Related Disorders.” By 
bringing “outside” diagnoses (like reactive attachment disorder) into the Trauma 
and Stressor-Related Disorders chapter, the authors identify a causal link between 
trauma and the previously less anchored conditions, and highlight the importance of 
the causal link.

As noted earlier within the legal context of a mitigation inquiry, the causal link 
should not be assumed. On the one hand, DSM-5’s explication of diverse kinds of 
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PTSD, among adults and children, along with its identification of diverse Criteria A 
as sources of the condition (including the guardian neglect and/or abuse implied in 
the two varieties of childhood stress disorders), provides the evaluator with an 
authoritative, articulated diagnostic framework within which to locate a given sub-
ject’s condition. On the other, as cautioned by Smith (2011), the causal link between 
the identified source and the subject’s condition needs to be buttressed, when pos-
sible, with credible confirmatory findings.

There is a further development that DSM-5 brings to trauma-related disorders. 
The authors of DSM-5 note that the new Trauma and Stressor-Related chapter is 
related to and therefore located among “surrounding chapters on [other] anxiety 
disorders, obsessive-compulsive and related disorders, and dissociative disorders” 
(p. 265). Given the buttressing the Trauma and Stressor-Related chapter has given 
to the place of trauma in the overall world of mental health, this comment about the 
related chapters suggests that when DSM-6 is formulated, PTSD’s relatives could 
come to include a yet larger group of diagnosed conditions. Mental disorders may 
become separated into “trauma-based” and “nontrauma-based.” Given their growth 
in importance from DSM-I through DSM-5, it is clear that trauma-based conditions 
will be serving increasingly as the stuff of forensic deliberations, including those 
about sentence-mitigation.

 Clinical Benefits and Legal Caution

Clinical, or medical, benefits follow from this inclusion of the external element as an 
essential part of the PTSD diagnosis. It serves to identify the condition’s originating 
event(s). This identification is useful in justifying the diagnosis and in framing even-
tual exposure therapy. Moreover, a focus on the external element serves to ease a 
subject’s sensitivity to being viewed as defective, abnormal, or crazy. The external, 
Axis IV focus can allow the evaluee to look outward and thereby view himself or 
herself as an ordinary recipient of the stressor(s) focused upon. This also allows the 
evaluee to more readily provide specific information about the origins – internal as 
well as external – of his or her possible PTSD condition.

But legally, as Smith (2011) argues, the inclusion of the external event as causal 
within an authoritative AMA-sanctioned diagnosis lends pseudo-credence to the 
actuality both of the event itself and of its causal link to the mental illness. Smith’s 
caution pertains to deliberations about criminal responsibility and mitigation, as 
well as about personal injury. The caution would be that Erichsen’s, Oppenheim’s, 
or Myers’ condition, however labeled (railway spine, traumatic neurosis, or shell 
shock), remain disjoined from its claimed “cause” until the trier of fact establishes 
the external event and its causal role. Her concern is that courts too often allow 
undue influence to the medical authority carried by a diagnosis (PTSD) that assumes 
the link.
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 Physiological Effects of Trauma

 Physiological “History and Characteristics”

The “history and characteristics of the defendant” (§3553 [A][1]) include the physi-
ological as well as the psychological. Chronic, excessive firing of hormonal 
responses, as a result of prolonged stress or trauma, can cause toxic central nervous 
system (CNS) effects. These effects, in addition to psychological effects, and how 
they affect a subject’s criminal or other behavior, can play a critical role in the 
discussion and conclusions sections of a forensic report, and during testimony. 
“Your Honor, not only has the defendant learned, in the usual sense of learning – as 
a result of years-long abusive treatment as a child – to react, as demonstrated, too 
immediately to perceived threats. It is likely that in addition to that usual, associative 
learning, the defendant’s years of being subjected to the described abuse also 
brought about changes to the section of his brain known as the amygdala, thereby 
physiologically locking in his ‘too immediate’ negative reactions.” Such 
physiological causes of PTSD-based behavior are given central stage in Young’s 
comprehensive, 3-part treatment of PTSD in court (2016, 2017a, 2017b). PTSD’s 
grounding in biological causes has so withstood experimental replication, Young 
asserts (2016), that (citing five studies from 2014 alone [2017a, 4]) it could be 
called a “neurobiological disorder.” Adding social risk and other social factors, he 
later (2017b) casts PTSD as a “biopsychosocial” disorder – rather than as a purely 
mental one. In a summary introductory statement to his 3-part study, Young states 
that a “biopsychosocial, multicausal model best encompasses the multifactorial 
causality of PTSD” (2016, p. 238).

 Normal and Destructive Trauma

On its Psychology Help Center web page, The American Psychological Association 
(2018) lays out how a trauma elicits a cognitive experience that, through the CNS, 
triggers the HPA axis (hypothalamic-pituitary-adrenal axis) to release its respective 
hormones (from the hypothalamic gland to the pituitary, and thence to the adrenal 
gland). These releases, occurring closely on the heels of the cognitive experience, 
come to constitute the biological and emotional fabric of the individual’s experience. 
The hormonal emissions signal other metabolic processes, such as the closing down 
of the autoimmune and inflammatory responses. They also mobilize the individual 
(especially as a result of the adrenal’s release of ACTH) for physical action (such as 
a child running from a dog; a police officer chasing down a dangerous suspect). In 
their detailed review of the above “neurobiological” processes, Gunnar and Quevedo 
(2007) repeatedly note that the hormonal and other physiological changes that take 
place under normal circumstances are natural, and at times necessary for survival 
(pp. 146, 152, 162, & 164).
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For destructive trauma, Danese and Baldwin (2017) explain “childhood mal-
treatment” as including “sexual, physical, and emotional abuse as well as physical 
and emotional neglect” (p. 519). They base their summary of the destructive neuro-
logical effects of childhood maltreatment, or of trauma, on the “comprehensive 
reviews” of Danese and McEwen (2012), Lim et al. (2014), Lupien et al. (2009), 
McCrory et al. (2010), Nusslock and Miller (2016), Teicher and Samson (2016), 
and Tottenham and Sheridan (2009). For their summary of the neurological effects 
of childhood maltreatment, Danese and Balwin use the framework of the Research 
Domain Criteria (RDoC) of Insel (2014) and Kaufman et al. (2015). In doing so, 
they focus on three of the changes that take place in brain function: changes in 
cognition, in positive valence, and in negative valence.

 Cognition-in-Life: Prefrontal Lobe Effects

When the trauma is major, or remains emotionally unresolved, or continues over a 
significant period of time (as in chronic child maltreatment) – the repeated trauma 
referred to earlier – the activation of the HPA axis can also become chronic, rather 
than normal or ad hoc, with toxic effects on the brain and brain function. These 
lasting toxic effects carry more than strictly cognitive consequences. That is, the 
effects have been found to detract from one’s IQ (Pechtel & Pizzagalli, 2011) and 
from what is known as one’s declarative memory (Danese & McEwen 2012) – both 
cognitive human functions. But they also detract, by their effects on the prefrontal 
lobe of the brain, from executive function (Danese & McEwen 2012) – that is, from 
one’s ability to choose between acting and refraining from acting; from one’s ability 
to plan, to follow through with plans, to keep the separate parts of a plan in order, to 
prioritize, in importance as well as chronologically, which plan, or part of a plan, to 
follow, and when. These functions go beyond the exclusively cognitive. This is 
cognition-in- life, the stuff of sound practical judgment. It entails common sense, 
prudence (wisdom in the moment), and appropriate human action that flows from 
common sense and prudence. That is, it is the kind of functioning often deficient in 
persons brought before criminal justice authorities.

 Positive and Negative Valence: The Amygdala Effects

For those familiar with the literature on emotional intelligence (EI), the amygdala 
serves as EI’s neurological heart. The amygdala, like the prefrontal lobe, gets 
harmed by overactivation of the HPA axis. One result is a person’s lesser sensitivity 
to rewards, or lesser responsiveness to what are called reward-predicting cues 
(Dillon et al., 2009, Guyer et al. 2006, Mehta et al. 2010). This reduced sensitivity 
would understandably reduce one’s motivation to make positive choices and to initi-
ate the kind of constructive planning and prudent action cited above.
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On the negative side, the overactivation of the HPA axis results in a hypersensi-
tivity to threat. Maltreated children were found to be biased in how they perceived 
others’ emotions. They tend to see angry faces where there are none, a reflection of 
negative bias (Leppanen & Nelson, 2009; Pollak & Kistler, 2002). Thus, the over-
activation of the HPA axis can negatively affect one’s view of the outside world by 
falsely heightening an expectation of being punished. Again, the individual’s practi-
cal judgment and executive function are compromised. As with the compromised 
prefrontal lobe, so with the harmed amygdala: compromised positive and negative 
feelings and expectations (valence) result in deficiencies in sound judgment – and 
crimes get committed. Young (2016) cautions that the research on these physiological 
effects is so far limited to group research and should therefore not be used, as yet, 
to make judgments about individual defendants.

 Assessing the Subject

 The Court’s Rheostat

When addressing a competency, or sanity at the time of the crime, question, the 
evaluator usually concludes with the equivalent of a yes or no opinion. When 
addressing a sentence mitigation question, the evaluator faces something more fluid. 
In effect, the evaluator is being invited to join the court in its deliberations about 
possibly adjusting its sentencing “rheostat.” The evaluator therefore focuses on the 
extent and quality of the subject’s assumed sanity or, more generally, the subject’s 
human capacity: how “sane” was he or she when she or he acted? How “equipped,” 
or “capable” – cognitively, emotionally, practical judgmentally, interpersonally – 
was he or she? “How much” or “how seriously” were a subject’s capabilities com-
promised, if at all? And, by implication, how serious an adjustment, if any, to an 
expected sentence might be in order?

Further, what precisely motivated the subject to commit the crime? What were 
the motivating factors, before, and when, the crime was committed? To what 
extent was the defendant acting from within his or her own planning and motiva-
tion, and to what extent did the action stem from past or current pressures, from 
inside or outside the defendant? What earlier-life factors may have affected the 
defendant’s capacity for self-directed, as opposed to other-directed or compliant, 
action, or action driven by defective thinking, or thinking clouded by excessive 
emotion? What other actions or events in the defendant’s life might shed light on 
these questions, such as instances of focused self-direction or instances of frag-
mented, broken-down, aborted plans? What kind of practical judgment did the 
subject have at the time of the crime? What was its quality or capacity? Thus, 
without offering specific sentencing recommendations – unless asked to do so – 
by framing the evaluative mitigation report against the backdrop of a rheostat 
(how much, or how serious, if at all, were the defendant’s capabilities compro-
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mised?), and by adhering to the conclusion of Berger et al., that “in most jurisdic-
tions, a showing of a direct connection between PTSD and the offense is required” 
(Berger et al., 2012, p. 519), the evaluator should be able to help the fact-finder 
coordinate a multiplicity of events, circumstances, and conditions (including the 
defendant’s diversely neurologically affected condition) to arrive at an appropri-
ate sentence for the subject.

 Clear Thinking about Trauma

In order to develop a viable trauma-based mitigation report, the evaluator needs to 
think and communicate clearly about trauma. Four (4) separate steps are suggested:

 1. Mere words on a checklist of possible Criterion A events: for example, “Life- 
threatening illness or injury” (#12 on LEC-5 or Life Event Checklist); such 
words are referred to by Gray et  al. (2004) as PTEs, or potentially traumatic 
events; at this point, neither real events nor real evaluees are at issue; it is no 
more than words, ideas, and generalities.

 2. An actual traumatic event: this would be a conclusion made by an evaluator after 
assessing a subject’s past experience of one or more of the PTEs on a page; in 
terms of DSM-5, this conclusion would establish Criterion A as applying to the 
subject; given that, as noted, roughly 70% of adults have been found to have had 
this kind of actual traumatic experience, qualifying for Criterion A is common.

 3. PTSD (posttraumatic stress disorder): this diagnostic conclusion narrows the 
70% Criterion A qualifiers down, roughly, to 50%, 3  months after the event; 
15%, 18 months post-event; and 10% thereafter; this last is the “disorder,” and 
not the relatively brief “trauma” that 70% of adults experience.

 4. When possible, the evaluator establishes that the subject’s PTSD resulted from 
the Criterion A event established in #2 above. Identifying this link is complex: it 
needs to be differentiated from both predisposing risk factors and post-trauma 
events; and, given that just one Criterion A event seldom results in PTSD, that 
circumstance should increase an evaluator’s caution. In either event, if the evalu-
ator can be clear about #s1–3 above – perhaps by labeling them, respectively, as 
ideas of trauma, actual trauma, and PTS disorder – she or he should be better 
focused in evaluating a subject, and clearer in communicating findings to a court.

When summarizing their findings about courts’ responses to evidence of mitigating 
circumstances, Berger et al. stated:

. . .in cases in which PTSD played a role in an offense but did not meet the standard for an 
exculpating defense [i.e., NGRI], courts have found it [PTSD] to be a mitigating 
circumstance that permits a reduction in sentencing [mitigation]. In such cases, a wide 
range of PTSD phenomena have been found to be applicable, including hyperarousal 
symptoms, impaired impulse control, overestimation of danger, and dissociative phenomena. 
(2012, p. 519)
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 Empathic History-Taking

To provide a useful mitigation report, the evaluator needs a thorough knowledge and 
understanding of the subject, and  – if that knowledge includes a diagnosis of 
PTSD  – a grasp of the condition’s relationship to the crime at issue. Thorough, 
empathic history-taking, as noted, is one avenue to the requisite knowledge. 
Empathy is needed during this phase because the evaluator seeks personal 
information that illuminates the subject’s decisions and actions, such as the subject’s 
habitual view of and expectations for him/herself, critical others’ understood 
expectations for the subject, and objectives, expectations, fears, and other motive- 
relevant factors that immediately preceded the crime. To fully assess grounds for 
mitigation, it is essential to grasp these in-subject mental and emotional factors 
and, when found to be remarkable, to show how the subject’s traumatized condition 
played a part in bringing the mental and emotional factors about. The empathic 
eliciting of these factors can be complemented by the structural inclusion of possi-
bly overlooked factors. Screening and interviewing instruments provide this 
complement.

 Screening for Criterion A

The heart of DSM-5’s definition of PTSD’s Criterion A is the following precis: 
“Exposure to actual or threatened death, serious injury, or sexual violence” (p. 271). 
This summary of Criterion A traumas is supported by research beyond the 
formulation of DSM-5 (Goldstein et  al., 2016; Benjet et  al., 2016, both cited in 
Young, 2016, p. 245). These authors have found that the most frequently identified 
trauma categories include childhood sexual assault, intimate partner violence and 
revictimization, and threatened or actual severe personal injury, especially injury in 
motor vehicle accidents (MVAs)  – all of which are summarized in the DSM-5 
Criterion A precis.

The Life Event Check List for DSM-5 (LEC-5), in its Extended Version or 
Interview Version (Weathers et al., 2013b; rev ed 2018), is one of a few tools avail-
able that can help assess the extent to which a traumatic experience meets the 
requirements of Criterion A. The instrument, readily available online, is designed to 
focus  on a subject’s identified “worst-event.” It has served since 1995 to assess 
subjects’ experiences. It routinely accompanies the CAPS-5 (the “gold standard in 
[overall]  PTSD assessment”). And it has “adequate temporal stability, and good 
convergence with an established measure of trauma history – the Traumatic Life 
Events Questionnaire (TLEQ; Kubany et  al., 2000)” (Gray et  al., 2004). Gray 
(p.  337) adds that the LEC tends to emphasize military traumatic  events, lacks 
inquiry into intimate partner abuse and childhood physical abuse, and provides less 
inquiry into sexual assault than does the TLEQ; subjects with one of these areas of 
potential traumatic events, he suggests, might better be screened with the TLEQ.
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For a more accurate outcome, it is suggested that the second worst case be con-
sidered in addition to the first. A recent study (Bardeen & Benfer, 2018) showed that 
using only a subject’s worst case, as does the LEC, results in finding adequate 
Criterion A severity only about 56% of the time. However, close inquiry by the 
evaluator into the second worst event of subjects whose worst events did not meet 
Criterion A requisites led, in the study, to a 24% increase of the 56% identification 
rate, for a total rate of 80%. Thus, when an initially identified worst event fails to 
meet Criterion A requirements, the evaluator is advised to inquire into the possible 
severity of that subject’s second worst event. This should not be difficult, given that 
the LEC-5’s recent Extended Version includes close questioning on any of the 17 
checklist items receiving a positive response. Bardeen et al. found that the identified 
secondary events had a severity that was equivalent to that of initially identified 
worst events. The total rate of 80% should not be considered high: the population 
evaluated is already suspected of having had a Criterion A experience; and, as noted, 
there is already a 70% lifetime exposure prevalence among adults (Young, 2016, 
p. 245, citing Goldstein, and Benjet).

In addition to determining that a subject’s reported traumatic experience has 
been found to meet Criterion A requirements, the evaluator needs to determine 
whether or not the subject’s current condition 1) in fact constitutes a condition of 
PTSD (#3, above, “Clear thinking”); and, if so, 2) results from the Criterion A 
experience (#4, above). At this point, as noted, the prevalence drops precipitously, 
from a 70% expectation of trauma exposure to a 10% expectation of a chronic 
condition of PTSD. After reviewing a myriad of studies on PTSD prevalence, with 
rates found below and above the 10% level, Young (2016, p. 247) concluded, as 
noted earlier, that the 10% lifetime estimate is reasonable. Studies found higher 
rates shortly after exposure (35% after 3  months; Miller, 2015), with the rates 
dropping (15% after 18 months; Dyeregrov & Regel, 2012) – until the 10% rate for 
chronic PTSD is reached.

The PCL-5, the PTSD Check List, can serve as a first step, or screening instru-
ment, in the task of determining whether a subject suffers from PTSD (Weathers, 
Litz, et al., 2013). It is a 10–15-minute self-report measure, based on the 20 symp-
toms of PTSD listed in DSM-5. A cut-off score of 33 (of possible 80) or above sug-
gests the administration of a more thorough instrument, like the CAPS-5. Both the 
LEC-5 and PCL-5 are readily available online at the Veterans Administration’s 
National Center for PTSD.

The CAPS-5 (Weathers et al., 2013a) is a 30-item structured interview that takes 
45 minutes to an hour to administer. A structured instrument like the CAPS-5 can 
help prevent the evaluator from overlooking potentially critical information relevant 
to a PTSD inquiry. The National Center for PTSD characterizes the CAPS-5 as “the 
gold standard in PTSD assessment” (National Center for PTSD, citing Gray, p. 335, 
“The CAPS is widely considered the gold standard in PTSD assessment [e.g., 
Zayfert, Becker, Unger, & Shearer, 2002]”). Its 30 items include the 20 symptoms 
screened in PCL-5, but with inquiries, along with further Criterion A inquiries and 
questions aimed at “overall response validity, overall PTSD severity, and specifica-
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tions for the dissociative subtype (depersonalization and derealization)” (ibid.). 
Severity ratings (from 0 = absent to 4 = extreme/incapacitating) are made for each of 
the items after inquiry. A score of at least 2 (“moderate/threshold”) on at least one 
symptom in each of DSM-5’s Criteria B and C and on at least two symptoms in each 
of Criteria D and E, along with Criteria F and G being met, supports a PTSD diagno-
sis. A 4-hour, free, online training course in administering the CAPS-5 is available to 
mental health clinicians with at least a master’s degree.

 Other Instruments

Other widely accepted PTSD screening and assessing instruments, in addition to 
the LTEQ, include the following: the Posttraumatic Cognitions Inventory (PTCI) 
(Foa et al., 1993) [Young, 2016, p. 248]; the Detailed Assessment of Posttraumatic 
Stress (DAPS) (Briere, 2001) [Young, 2016, p. 249]; and, for a “nonstigmatizing,” 
indirect, self-report measure, the Pittsburgh Sleep Quality Index Addendum for 
PTSD (PSQI-A) (Buysse et al., 1989), an index whose “disruptive nocturnal behav-
iors” scores correlate well with measures of PTSD in male military veterans (Insana 
et  al., 2013). Young (2017b, pp.  88–89) provides a review of the instruments 
described above, and others. For a list and brief description of each of 12 interview 
and self-report instruments for assessing PTSD, including several of those described 
above, see the American Psychological Association Practice Directorate’s “Clinical 
Practice Guideline for the Treatment of Posttraumatic Stress Disorder (PTSD)” 
(American Psychological Association, 2017). DeAngelis (2017) points out that 
input for the Guideline stemmed from a “multidisciplinary panel of experts” that 
included primary care, psychiatry, and social work, in addition to psychology. This 
suggests an applicability of the guidelines beyond psychology.

 The Forensic Element

The terms effort, response style, feigning, and malingering, all refer, in increasingly 
censuring ways, to a subject’s way of responding, to an interviewer or to an assess-
ment instrument. Within a forensic context, a subject’s way of responding is critical. 
Young (2017b, pp. 89–90) provides a list of reviews and findings about tests one can 
use to evaluate feigned or malingered PTSD. He reports, too, that in his own earlier 
overview of surveys of the instruments (2014a), he concluded, first, “Not one instru-
ment was recommended across the board” (2017b, p.  91) and, second, the 
MMPI-2-RF was “a most useful tool in evaluating malingered PTSD” (id.; 2014a). 
Suhr (2015) concurred, adding the PAI to the MMPI-2-RF, with a specific focus on 
PTSD credibility. It should be noted that it was the most recent, or “RF,” version of 
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the MMPI (not its predecessor, the MMPI-2) whose validity scales Young found 
“promising,” and that Suhr supported. Young based his judgment on the findings of 
ten studies conducted between 2005 and 2015 (2017b, p. 91).

 Negative Response Style

Young has listed nine (9) assessment instruments aimed to test a subject’s “negative 
response bias” with respect to PTSD, or tendency to claim more PTSD symptom-
atology than is credible (Young, 2014). These include some already discussed here 
(the CAPS and the DAPS). Other well-known instruments (e.g., the SIRS, SIRS-2, 
and M-FAST) also probe for feigned psychopathology, but not specifically for 
feigned PTSD.

 The Full Picture

Forensic psychological experts concur that a professionally scientific and ethical 
approach to assessing a subject includes a variety of kinds of sources of information 
(e.g., interview, structured instrument, and collateral reports); a variety of sources 
within the different kinds (e.g., more than one interview; two or more structured 
instruments; medical and school records, as well as family and work associates’ 
reports); and a bias toward hypotheses contrary to those emerging from the data. 
The American Psychological Association Practice Directorate’s “Specialty 
Guidelines for Forensic Psychology” (American Psychological Association, 2012) 
puts it this way:

1.02 Impartiality and Fairness:

. . . .Forensic practitioners recognize the adversarial nature of the legal system and strive to 
treat all participants and weigh all data, opinions, and rival hypotheses impartially.

9.01 Use of Appropriate Methods:

. . . .When performing examinations, treatment, consultation, educational activities or scholarly 
investigations, forensic practitioners seek to maintain integrity by examining the issue or 
problem at hand from all reasonable perspectives and seek information that will differen-
tially test plausible rival hypotheses (American Psychological Association, 2012).

Within this outlook, data that support a “feigning” conclusion, for instance, need to 
be counterbalanced by possible explanations to the contrary. Conversely, from the 
standpoint of an examiner preparing a mitigation report sought by a defense attorney, 
data supporting a “credible” conclusion need too to be counterbalanced. The virtual 
absence of feigning data does not establish with certainty, for instance, that the 
subject has been speaking “nothing but the truth” throughout the evaluation.
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 Specific Case Law

In a thorough review of specific judicial decisions both before and after Booker’s 
return of judicial discretion to federal judges, Perlin (2015) cited NGRI and 
competency decisions, as well as sentence mitigation decisions. He found that 
judges sometimes (because of “sanist” or “ordinary common sense” thinking) 
decided that defendants’ compromised emotional conditions were reason for 
upward departures from the Guidelines (more severe sentences). He also found 
specific instances of judges not merely “considering” the Guidelines, as directed to 
do by Booker, but rather ruling as if the Guidelines were still mandatory. Finally, he 
found that in spite of persuasive evidence of PTSD as a relevant causal factor to a 
crime, a defendant’s level of violent propensity (understandably, for the protection 
of the public) can outbalance PTSD-based sentence mitigation (2015). Four years 
before Judge Ellis sentenced Paul Manafort to much less prison time than the 
Guidelines recommended, Perlin worried that judges were too reluctant to “embrace 
the right to be discretionary”:

What is not clear is the extent to which judges will consider the DSM-5’s expanded defini-
tion of PTSD in subsequent litigation in light of their demonstrated reluctance to embrace 
the right to be discretionary (2015, p. 904).

On the more promising side, there is a post-Booker, 2009, Supreme Court decision 
(Porter v. McCollum). Porter had been convicted of murder and sentenced to death. 
The federal Supreme Court criticized a Florida state sentencing court, Florida’s 
Supreme Court, and the Eleventh (federal) Judicial Circuit Court for having allowed 
for Porter’s defense attorney’s failure to include Porter’s Korean War service as 
mitigation in his presentence argument. The Supreme Court noted that the lower 
courts’ deliberations overlooked “the intense stress and mental and emotional toll 
that combat took on Porter.” The Supreme Court’s decision included the following 
explanation of how a proper consideration of Porter’s battlefield trauma could well 
have elicited from the jury something less than a sentence of death:

This is not a case in which the new evidence “would barely have altered the sentencing 
profile presented to the sentencing judge” Strickland  (Strickland v Washington, 1984), 
supra, at 700. The judge and jury at Porter’s original sentencing heard almost nothing that 
would humanize Porter or allow them to accurately gauge his moral culpability. They 
learned about Porter’s turbulent relationship with Williams, his crimes, and almost nothing 
else. Had Porter’s counsel been effective, the judge and jury would have learned of the 
“kind of troubled history we have declared relevant to assessing a defendant’s moral culpa-
bility” Wiggins, supra, at 535. They would have heard about (1) Porter’s heroic military 
service in two of the most critical—and horrific—battles of the Korean War, (2) his strug-
gles to regain normality upon his return from war, (3) his childhood history of physical 
abuse, and (4) his brain abnormality, difficulty reading and writing, and limited schooling. 
(See Penry v. Lynaugh 1989: “[E]vidence about the defendant’s background and character 
is relevant because of the belief, long held by this society, that defendants who commit 
criminal acts that are attributable to a disadvantaged background … may be less culpable”). 
Instead, they heard absolutely none of that evidence, evidence which “might well have 
influenced the jury’s appraisal of [Porter’s] moral culpability” Williams (Williams v Taylor, 
2000), 529 U. S., at 398. (Porter v. McCollum, 2009)
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The Supreme Court reversed the federal Court of Appeals’ (Circuit Court’s) 
decision, and sent the case back to be re-heard “consistent with this opinion” – that 
is, re-heard taking into account the above Supreme Court explanation of its ruling.

 Conclusion

PTSD’s official roots reach back to the start of official diagnostic classification in 
this country. Trauma’s place in diagnostic classification has been growing. Since 
PTSD’s war-related roots in DSM-I and DSM-II, diagnoses rooted in traumatic 
events have multiplied. DSM-IV and DSM-5 have come to include events such as 
“threat to the physical integrity of others,” a Category A criterion that would include 
a child’s witnessing, over a period of years, a father’s rage expressed so intensely 
toward his mother that each time it erupts the child is certain that if his father acts 
on the rage he will kill his mother. In addition to their quantitative growth, traumatic 
events have grown in their importance as the causal, or explanatory, base of diverse 
psychiatric conditions. Previously isolated childhood conditions, for instance, have 
now found roots in traumatic, often abusive, experiences.

The PTSD diagnosis includes, as an element essential to itself, an outside causal 
reference  – an element usually independent of the agency of the subject being 
evaluated. This external factor can soften deliberations about individual 
responsibility. Case law teaches, nevertheless, that the forensic examiner must 
demonstrate both how the external event traumatically affected the subject and how 
that effect  – psychological and, or with probability, physiological  – within the 
subject affected the subject’s behavior at the time he or she committed the crime. 
Though it is too soon to predict trends in judges’ responses to mitigation arguments, 
Porter has shown that when information relevant to mitigating a sentence finds its 
way to the attention of a court, the court can respond with pointed understanding.

 Questions/Activities for Further Exploration

 1. Devers lists “involving both judges and defense attorneys in the charge bargain-
ing process” (2011, p. 4) as one way to counterbalance prosecutorial influence in 
the early phase of a defendant’s path through the criminal justice system. Suggest 
another remedy to excessive prosecutorial influence.

 2. In light of the notoriously brief sentence recently given to Paul Manafort – con-
victed of millions of dollars fraudulently obtained and of lying to Congress 
regarding his close relationships with countries in conflict with the United 
States – should the Sentencing Guidelines be reinstated as mandatory?

 3. Because of your widely known forensic competence, and especially because of 
the transparent impartiality and objectivity you show in your forensic evalua-
tions, a defense attorney selects you to evaluate her client, telling you that a 

5 PTSD in Sentence Mitigation



132

traumatic experience her client underwent could, with your help, improve her 
client’s chances of winning a downward departure (mitigation) from his proba-
tion officer’s sentence recommendation. How would you respond to the attor-
ney? Then, if you go forward with the evaluation, what would you especially 
watch for?

 4. Role play. Based on a fictional instance of armed robbery on US Government 
property by a recently traumatized assailant, (a) choose a classmate to serve first 
as defendant, with you as prosecutor, then you as defendant, and she/he as 
prosecutor and then (b) join a second pair of students, with one of them serving 
as defense attorney reading her/his psychologist’s brief mitigation report about 
the defendant, and the other serving as the ruling District Judge in the case; c) 
hold a mock presentence hearing about the report; d) then reverse the pairs’ 
roles, with the other pair serving as prosecutor/defendant, your pair as defense 
attorney/judge, and hold another mock hearing. Adjust crime, roles, and pairings 
to taste.

 5. Interview a defense attorney – private or employed by Legal Aid Society. Learn 
(a) the decision process that leads to her/his inclusion, or noninclusion, of sen-
tence mitigation possibilities that are related to defendants’ mental and emo-
tional condition; (b) the steps she/he takes when she/he decides to include 
possible mitigation in her/his defense strategy; and (c) how she/he explores with 
a defendant her/his possibly traumatic background and its possible relevance to 
the crime at issue.

 Appendix A. Title 18: Crimes and Criminal Procedure

 § 3553. Imposition of a Sentence

 (a) FACTORS TO BE CONSIDERED IN IMPOSING A SENTENCE.  The court 
shall impose a sentence sufficient, but not greater than necessary, to comply 
with the purposes set forth in paragraph (2) of this subsection. The court, in 
determining the particular sentence to be imposed, shall consider—

 (1) the nature and circumstances of the offense and the history and character-
istics of the defendant;

 (2) the need for the sentence imposed –

 (A) to reflect the seriousness of the offense, to promote respect for the law, 
and to provide just punishment for the offense;

 (B) to afford adequate deterrence to criminal conduct;
 (C) to protect the public from further crimes of the defendant; and
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 (D) to provide the defendant with needed educational or vocational train-
ing, medical care, or other correctional treatment in the most effective 
manner;

 (3) the kinds of sentences available;
 (4) the kinds of sentence and the sentencing range established for – (A) the 

applicable category of offense committed by the applicable category of 
defendant as set forth in the guidelines  – (i) issued by the Sentencing 
Commission pursuant to sect. 994(a)(1) of title 28, United States Code, 
subject to any amendments made to such guidelines by act of Congress 
(regardless of whether such amendments have yet to be incorporated by the 
Sentencing Commission into amendments issued under sect. 994(p) of title 
28); and (ii) that, except as provided in sect. 3742(g), are in effect on the 
date the defendant is sentenced (U.S. House of Representatives, 2005).
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Chapter 6
Homicide Activism: A Call for Research 
on a Neglected Phenomenon

Melissa C. Leeolou and Harold Takooshian

To live in hearts we leave behind is not to die – Thomas Campbell

Over 17,000 men, women, and children are victims of homicide in the United 
States each year (“Uniform Crime Reporting Program,” 2018). Yet “as staggering as 
that figure is, it does not begin to indicate the toll of suffering that homicide extracts. 
If one estimates that each of its victims is survived by a minimum of five loved ones 
for whom the violent death will produce deep and bitter grief, the annual casualty 
rate escalates to nearly 85,000 individuals. And if one appreciates the intensity and 
duration of the trauma suffered by these survivors, we can conservatively estimate 
that we have three quarters of a million people in our midst who are wounded and 
scarred Americans, all victims of the murders of just the past decade” (Violent 
Crime Victim Services [VCVS], 2000).

In this review, we are careful to probe not one but two aspects of this trauma: (1) 
not just the intense anguish and anger following homicide but, equally important, 
(2) the heroic activism that often results from this trauma. This review pulls together 
many timely exemplars of a new concept of “homicide activism” (in Table 6.1), then 
discusses this concept, and calls for future research to more squarely examine this 
often overlooked phenomenon.
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Table 6.1 Created by the authors. A compendium of 40 examples of US homicide activism

Year Homicide victim Homicide survivor Action

1932 Charles Lindbergh 
Jr.

Charles Lindbergh Lindbergh Law, Federal Kidnapping Act

1973 Joan D’Alessandro Rosemarie 
D’Alessandro

Joan’s Law (1997), Justice for Victims 
(2000)

1974 Mike Mayborne Terry Mayborne Support for Homicide Survivors (SHS)
1977 Stacy Moskowitz Jerry, Neysa 

Moskowitz
Son of Sam Law

1978 Lisa Hullinger Robert, Charlotte 
Hullinger

Parents Of Murdered Children (POMC)

1979 Etan Patz Stanley, Julie Patz National Missing Children’s Day; milk 
carton campaigns

1980 Cari Lightner Candy Lightner Mothers Against Drunk Driving (MADD)
1980 Sunny von Bulow Ala Isham, 

Alexander Auersberg
National Center for Victims of Crime

1981 Adam Walsh John Walsh National Center for Missing and Exploited 
Children (MCMEC); America’s Most 
Wanted; National Toll Free Hotline; Missing 
Children’s Assistance Act; Adam Walsh 
Child Protection and Safety Act

1982 Dominique Dunne Ellen Griffin Dunne Justice for Victims of Homicide
1983 Gertrude McCabe Jane Alexander Citizens Against Homicide; victim rights
1983 Marsy Nicholas Henry Nicholas Marsy’s Law, to notify homicide survivor 

families
1986 Jennifer Levin Ellen Levin Jennifer Dawn Levin Victim Memorial Fund
1986 Jeanne Clery Connie, Howard 

Clery
Clery’s Law, campus reporting of crimes

1988 Robert Cushing Renny Cushing MVFHR, Murder Victims’ Families for 
Human Rights

1988 Pan Am Flight 103 Families of 269 dead Witness to Justice Act; Victim Rights 
Clarification Act

1988 Mickey Thompson; 
Trudy Thompson; 
Scott Campbell

Colleen Campbell MOVE, Memory of Victims Everywhere; 
Victims’ Rights Advocate

1989 Jacob Wetterling Jerry & Patty 
Wetterling

Jacob Wetterling Foundation; Jacob 
Wetterling Crimes Against Children and 
Sexually Violent Offender Registration Act

1991 Michael Dunahee Bruce, Crystal 
Dunahee

Child Find

1993 Polly Klaas Marc Klaas Polly Klaas Foundation, murdered children
1994 Megan Kanka Richard, Maureen 

Kanka
Megan’s Law (Amendment to the Sexual 
Offender Act); Megan Nicole Kanka 
Foundation

1994 Renee Rondeau Elaine, Gordon 
Rondeau

Renee Olubunmi Rondeau Peace Foundation

(continued)
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 Homicide Anguish

What can be more traumatic than suddenly losing a loved one to homicide? “It is an 
event for which no one can adequately prepare, but which leaves in its wake tremen-
dous emotional pain and upheaval” (Tischendorf, 2015, p. 167). As one survivor 
said, “I didn’t want it to take over my life but it has. When they murder your loved 
one, they murder you” (Collins, 2008). The term “homicide survivors” may seem 
contradictory but accurately refers to those left behind to mourn the devastating loss 
of their loved one (Torch, 2006).

To clarify, the victim of a homicide is first and foremost the deceased, yet as 
Hertz, Prothrow-Smith, and Chery (2005) write, “there are two categories of victims 

Table 6.1 (continued)

Year Homicide victim Homicide survivor Action

1995 Tariq Khamisa Azim Khamisa Tariq Khamisa Foundation; four published 
books

1996 Amber Hagerman Donna Norris PROTECT Act; Amber Alert
1997 Levi Frady Justin Frady Levi’s Call, Georgia child alert system
1998 Matthew Shepard Dennis, Judy 

Shepard
Matthew Shepard Foundation; Angel Action

1998 Suzanne Lyall Mary, Doug Lyall Suzanne’s Act (Amendment to the Child 
Search Assistance Act)

2001 Stephen Siller Siller family Tunnel to Towers Foundation
2002 Daniel Pearl Judea, Ruth Pearl Daniel Pearl Foundation
2005 Natalee Holloway Beth Holloway International Safe Travels Foundation; 

Natalee Holloway Resource Center
2008 Darnell Donerson; 

Jason Hudson; 
Julian King

Jennifer Hudson Hudson-King Foundation for Families of 
Slain Victims

2008 Leandra Rosado Rosado family Leandra’s Law, drunk driving with child 
passengers

2010 Ally Zimmerman Zimmerman family Ally’s Law (2010) against distracted driving
2010 Josh Wilkerson Laura Wilkerson Enforce The Law, Angel Moms
2010 Tyler Clementi Jane and Joseph 

Clementi
Tyler Clementi Foundation, against bullying

2014 James W. Foley Diane Foley James Foley Foundation, hostages advocacy
2014 Peter Kassig Edward, Paula 

Kassig
Peter Kassig Foundation

2015 Kayla Mueller Carl and Marsha 
Mueller

Kayla’s Hands, global humanitarian work

2015 Kate Steinle Jim Steinle Kate’s Law, illegal alien killers
2016 Taylor Force Force family Taylor Force Act, stops US aid to overseas 

terrorists

6 Homicide Activism: A Call for Research on a Neglected Phenomenon



142

in every homicide, however: the direct victims who are murdered and the associated 
victims who are the surviving family, friends, and loved ones, the survivors.” These 
associated victims, or homicide survivors, are often overlooked, yet homicide survi-
vorship is qualitatively different from survivorship of other violent crimes (Hertz 
et al., 2005). Although homicide grief responses have similarities to victims of other 
crimes, the deliberate and malicious death at the hands of a perpetrator is a circum-
stance unique to homicide survivors. After a homicide, survivors typically find 
themselves “entangled in a complex web of emotions and reactions” (“Grief: 
Coping with the Death of a Loved One,” 1999). The death of a loved one is “sudden, 
violent, incomprehensible,” and the effects of loss are “articulated through the prac-
tice of grief” (Network of Victim Assistance [NOVA], 2016). The founders of 
Parents Of Murdered Children explain that the “grief caused by murder does not 
follow a predictable course. It does not neatly unfold in stages” (Canadian Resource 
Centre for Victims of Crime [CRCVC], 2005, p. 1). “When a loved one’s life is 
deliberately and maliciously taken, survivors have had no time to prepare emotion-
ally for the loss or feel anticipatory grief” (CRCVC, 2005, p. 1). Their mourning 
does not follow the well-known five stages of grief outlined by Dr. Elisabeth Kübler- 
Ross in her 1969 book, On Death and Dying.

Hertz et al. (2005) proposed five central reasons why homicide survivors have a 
unique grief experience: first, homicides are often highly publicized and expose 
survivors to intrusive media coverage; second, the perpetrator may be a friend or 
family member, which strains social support; third, survivors may have increased 
fear of retaliation or further violent crimes toward their loved ones; fourth, the anger 
following a homicide might include overwhelming revenge fantasies; and fifth, that 
grief is complicated by involvement with the criminal justice system. As one survi-
vor recalls, “the wounds keep being reopened. There is no chance to heal or move 
on. A state of limbo exists. Lawyers, courts, judges, and a live criminal blessed with 
civil rights control your life” (CRCVC, 2005, p. 12). Notably, in some cases, a per-
petrator is not found, further compounding a lack of justice and deepening a survi-
vor’s anguish (King, 2004).

According to the Network of Victim Assistance, “factors which may complicate 
the grieving process for homicide survivors have to do with the ongoing exposure 
they have to homicide-related material – such as autopsy reports, crime scene pho-
tos, repairing or cleaning up the crime scene, trying to obtain the victim’s personal 
effects (which may have been held as evidence), and other potentially trauma- 
inducing events” (2016). Redmond (1989) also noted other factors that contribute to 
homicide survivors’ grief, including “the ages of the survivor and the victim at the 
time of the homicide; the survivors’ physical and/or emotional state before the mur-
der; their prior history of trauma; the way in which their loved one died; and whether 
or not the survivor has, and can make use of, social support systems” (p.  45). 
Therefore, dealing with the aftermath of a homicide is a process unique to each 
survivor; grief is a lasting consequence of traumatic ordeals that provokes reactions 
such as anger, guilt, isolation, and powerlessness (Zinzow, Rheingold, Hawkins, 
Saunders, & Kilpatrick, 2009; Justice for Homicide Victims, 2014).
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 Homicide Activism

Back in the 1980s, when lecturing about his pioneering classic, Victims of Crime 
(Bard & Sangrey, 1979), forensic psychologist Morton Bard often noted that all 
crime victims are faced with a choice – to remain victimized or to somehow trans-
form their tragedy into a growth experience. (Psychoanalysts like Bard saw this as 
an example “sublimation”  – the ego’s transformation of negative into positive 
energy.) Bard found this was especially true of homicide survivors that he inter-
viewed. It is natural for homicide survivors to feel so much anguish and rage – at 
society, the criminal justice system, religious figures, and the offender – that emo-
tions can be frightening. Yet Bard found surprisingly many survivors somehow 
found relief from their intense anguish and rage by transforming this into intense 
activism. Bard noted how it is too easy for us to see the anguish and overlook the 
activism. In fact, one is hard-put to find any published research on posthomicide 
activism (Graham, 2008). But in the 35  years since Bard and Sangrey’s book 
appeared in 1979, we can now see a clear and ample evidence, in a series of power-
ful examples of “homicide activists” who transformed society, as noted in Table 6.1.

Homicide activism can be defined here as a redirection of a survivor’s anguish 
and rage into a positive energy intended to create beneficial social change and give 
some meaning to their loved one’s meaningless death. In proportion to their affec-
tion for their lost loved ones, the survivors somehow draw on the energy of their lost 
loved one, to create changes they feel would have benefitted that person and can 
now benefit others like him/her. These survivors draw strength from the loved one 
they lost and feel righteous as they refuse to take “no” for an answer in their deter-
mination to transform society to reduce future victimizations.

Tom McDermott found this by speaking at schools, conferences, and public 
hearings where he “transferred his hatred, bitterness and white hot anger into 
something positive” (Reno, Fisher, Robinson, Brennan, & Turman, 1998, p. 14). 
Survivors often “transcend [their] personal grievance against the perpetrator 
[and]… connect the fate of others to their own. Thus, in addition to wanting the 
individual offender brought to justice, they might work to ensure that victims are 
given the support they need or to fight the social conditions that may have contrib-
uted to the crime” (Reno et al., 1998, p. 14). The pursuit of justice serves a dual 
purpose, both to alleviate individual suffering and to address the broader impact of 
the crime (Reno et al., 1998). For example, Candy Lightner started Mothers Against 
Drunk Driving (MADD) 4 days after the tragedy that ended her daughter Cari’s life 
on May 3, 1980. She was told that this repeat offender, although he had been 
caught, would likely receive no time in jail for the crime. Enraged at this injustice, 
Candy recalls, “I promised myself on the day of Cari’s death that I would fight to 
make this needless homicide count for something positive in the years ahead” 
(Martin, 1994, p. 75). Now, four decades later, her efforts have forced society in 
general and courts in particular to recognize impaired driving as a serious felony – 
as this homicide activist powerfully transformed her anger into constructive 
social action.

6 Homicide Activism: A Call for Research on a Neglected Phenomenon



144

One parent says he learned to release his rage because he did not want the memory 
of his beloved son to be marred by anger. His love for his son was what he wanted 
to hold onto more than anything else. He shares that his outlook on life has also 
changed: “I don’t dislike people anymore. I don’t have the energy for it. Losing my 
son helped me see the beauty in life” (Collins, 2008).

“Some homicide survivors experience intense guilt, as if they somehow could 
have stopped the tragedy, or they may have unresolved conflict with the deceased” 
(CRCVC, 2005, p.  4). Guilt additionally sets in when, at some point, survivors 
begin to make new decisions and lifestyle changes that are different than when their 
loved one was still alive. Family members may wonder if they are being “disloyal to 
their relationship with the deceased” (NOVA, 2016). Activism as related to the 
homicide victim suppresses these feelings of guilt; the survivors feel that even 
though they are moving on with their lives, their loved one is still immensely valued 
and has not been forgotten (Reno et al., 1998). In this way, survivors build a new life 
dedicated to the memory of their loved one. They continue living because they can, 
and even more so, because their loved one cannot.

It is common for homicide survivors to feel like outcasts from society (“Grief: 
Coping with the Death of a Loved One,” 1999). It is difficult, if not impossible, for 
others to fathom what they are going through, and social relationships are further 
strained if the perpetrator was a friend or family member. People often distance 
themselves from tragedy, leaving the survivors feeling alienated and without vital 
social support (Bostrom, 1998). One way to regain social connection is through 
activism and advocating a particular cause. Dennis and Judy Shepard, for example, 
found support from their community when they started the Matthew Shepard 
Foundation for their son after he was brutally murdered in October of 1998 (Matthew 
Shepard Foundation, 2014). Maureen Kanka, a mother who fought for new legisla-
tion, says that her deceased daughter Megan became “everybody’s child, a poignant 
symbol of the obligation that each of us has to make sure that children are safe in 
their own community” (Megan Nicole Kanka Foundation, 2014). Community 
involvement can help overcome feelings of isolation and loneliness. The process 
of reestablishing ties with others, confronting and overcoming challenges, striving 
for justice, and giving back to the community provides immense benefits (Reno 
et al., 1998).

 Reconnecting Is a Balm for Trauma Recovery

Homicide survivors cannot easily relate to those who have not faced a similar trag-
edy, so support groups specific to homicide survivors are an effective means of 
gradually achieving social involvement (CRCVC, 2005, p.17). Participation in a 
group enables survivors to validate their grieving processes and minimize feelings 
of isolation. The members of homicide survivor groups are highly diverse ages and 
backgrounds, but they all share a commonality: they are loved ones left behind from 
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a murder, not by any fault of their own, but by a tragic circumstance (NOVA, 2016). 
There is a unique understanding that facilitates sharing and allows them to appreciate 
that others are experiencing and coping with the same complexity and depth of 
emotions (NOVA, 2016). Through providing and receiving support, survivors begin 
to heal and are motivated to continue and expand upon helping others. Such was the 
case for Robert and Charlotte Hullinger. After their daughter Lisa was murdered in 
1978, they held the first meeting of Parents Of Murdered Children right at their 
home. With a “humble beginning of five parents, including themselves, the 
Hullingers’ determination to survive and to help others survive soon grew into a 
national organization” and today, Parents Of Murdered Children has over 100,000 
members (Parents of Murdered Children, n.d.). See also MADD, Mothers Against 
Drunk Driving (2014). 

Individuals may find ways to reconnect with others while regaining their internal 
sense of power. Davidson and Doka (1998) explain, “murder is a violation of every-
thing we have been taught to be right, honest, fair, or expected in life” (p. 59). The 
New Mexico Survivors of Homicide (2014) asserts, “the murderer violates the fun-
damental right to life; the criminal justice system violates the survivors’ right to 
information about the crime; and the media violate the survivors’ right to privacy. 
Homicide survivors report more feelings of abandonment, loss of control, and pow-
erlessness in greater frequency, intensity, and duration than any other bereaved 
group. This is even more exaggerated when the murderer is not identified and there 
is no sense of closure to the death.” To regain a sense of power, homicide survivors 
often become more active and productive members of society. They may work to 
assist other survivors, become more active participants in the criminal justice sys-
tem, lobby for victims’ rights, advocate for tougher laws, or write letters to the 
parole board so that the offender is not released (Reno et al., 1998). Brian Giesing, 
whose son and stepson were murdered in May 2006, actively advocates for tougher 
gun laws. “If I could save one person from having to sit in this [court] room,” he 
says, “it would all have been worthwhile” (Collins, 2008). Homicide survivors 
regain a sense of control when they find that they are capable of affecting social or 
legislative change.

Similarly, homicide survivors search for some sense of validation; they need to 
know that their loved one’s life had meaning and purpose. This pursuit is further 
compounded when the addition of cruelty to a loved one’s death escalates the loss 
and sorrow with feelings of injustice, as well as if the victim is survived by parents 
or grandparents, and the expected sequence of life is destroyed. Donna Norris calls 
the Amber Alert system “the right legacy” for her daughter, Amber Hagerman. “It 
feels good when some child is brought home and our baby helped. You just look up 
to heaven and say, ‘You did it again, baby.’” Donna also says she can “take solace in 
her legacy” (Krajicek, 2010). Likewise, John and Reve Walsh were devastated when 
their beloved 6-year-old son Adam disappeared on July 27, 1981, and was soon 
found murdered and decapitated. But the Walsh’s rose up to pursue legislative 
change after their son Adam was kidnapped and murdered. The Adam Walsh 
Protection and Safety Act, signed on July 27, 2006, commemorates the worst day of 
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their lives but also brings hope to families seeking justice (America’s Most Wanted, 
n.d.). As of August 2014, John Walsh’s activism through his TV programs, including 
America’s Most Wanted, has resulted in the capture of over 1200 fugitives (America’s 
Most Wanted, n.d.).

Another powerful example of this phenomenon of homicide activism is the tragic 
terrorist crash of Pan Am Flight 103 over Lockerbie Scotland on December 21, 
1998. Many of these 259 victims of terrorism were Syracuse University students 
returning from Europe to their families for Christmas holidays. These families 
quickly and powerfully organized a corporation to take diplomatic as well as legal 
action. By their count, “400 parents lost a son or a daughter, 46 parents lost their 
only child, 65 women were widowed, 11 men lost their wives, 140 children lost a 
parent, and 7 children lost both parents” (Victims of Pan Am Flight 103, Inc., 2014). 
These outraged parents and families became a righteous force that literally forced 
scores of reluctant officials in several governments to identify and apprehend Libyan 
terrorist Abdel Basset Ali al-Megrahi, who was successfully extradited, convicted, 
and imprisoned for his crime.

Following the 9–11 terrorist attack on New York City on September 11, 2001, 
no fewer than 20 self-help or activist groups formed to change society for the 
better. One of these is the annual Tunnel to Towers Foundation (T2T) organized 
by the family of intrepid firefighter Stephen Siller, who perished after selflessly 
running alone from Brooklyn to Manhattan, to help his colleagues cope with 
the  massive tragedy they faced that Tuesday morning (Tunnel to Towers 
Foundation, 2014).

As with any tragedy, an individual’s faith is tried. Some turn to God or a Higher 
Power for comfort and inspiration. One example of this is Azim Khamisa, who 
“carries his inspirational message of forgiveness, peace and hope into a world in 
desperate need of each” (Khamisa, 2014). After his son Tariq was murdered in 
1995, Azim established the Tariq Khamisa Foundation (www.TKF.org) in order to 
spread a message of love and forgiveness. This “forgiveness movement” has 
reached millions of people through Azim’s advocacy. Azim engages through pub-
lic speaking, workshops, and video and audio recordings and has four published 
books, including the award-winning From Murder to Forgiveness: A Father’s 
Journey (2012).

The same faith affirmation is clear with UCLA Professor Judea Pearl, the father 
of beheaded Wall Street Journal reporter Daniel Pearl. Judea’s family co-founded 
the Daniel Pearl Foundation in February 2002, “to continue Daniel’s life-work of 
dialogue and understanding, and to address the root causes of his tragedy” (Daniel 
Pearl Foundation, 2014). Pearl’s family heeded the Biblical injunction, “Do not be 
overcome by evil, but overcome evil with good” (Romans 12:21). The Foundation 
now provides scholarships to Moslem and other journalists. Judea and Ruth Pearl 
co-edited the inspiring, award-winning volume based on their beloved son’s final 
three words before his beheading, I am Jewish: Personal reflections inspired by the 
last words of Daniel Pearl (Pearl & Pearl, 2004). In August 2014, when US journal-
ist Jim Foley was beheaded by Islamic State in Iraq/Syria (ISIS) fanatics in Iraq, 

M. C. Leeolou and H. Takooshian

http://www.tkf.org


147

Jim’s father John Foley immediately joined US President Barrack Obama, to pledge 
whatever he could do to further his son’s passion “to promote peace in that troubled 
region” (Landay, 2014).

 Other Perspectives on Homicide Activism

Many homicide survivors experience symptoms of posttraumatic stress disorder. In 
fact, 29% reported behavioral changes such as insomnia, hyperarousal, reoccurring 
dreams, and emotional numbness, all consistent with standard PTSD characteristics 
(Davidson & Foa, 1993, p. 27). Although therapy may be the most effective and 
beneficial means to dealing with PTSD, activism may also provide relief. 
Hypervigilance, for example, might contribute to a homicide survivor’s zeal and 
emphatic pursuit of justice.

On the other hand, “some victims of crime, though able to lead normal lives, may 
never feel prepared to deal with the pain of others or the frustrations of advocacy 
efforts” and moreover, “advocating for legislative reform or helping others before 
coming to terms with their own trauma may impede some victims’ recovery” (Reno 
et al., 1998, p. 19). Advocacy is not a necessary part of the trauma recovery process, 
and therefore could be provided as an option for those who chose to get involved 
(Reno et al., 1998, p. 19).

In addition to the frustrations of advocacy, Reno et  al. (1998) recognize how 
“certain types of activism may cause victims to feel exploited, potentially re- 
victimizing them and setting back their recovery. For example, some victims who 
have spoken out through television and other news media feel that they have been 
taken advantage of—that their messages were misrepresented or their words cut or 
edited to alter their meaning. In an attempt to make a story more compelling, some 
journalists recast victim activists’ identities, portraying them as powerless and piti-
able rather than empowered and brave” (p. 20). Media interactions should be care-
fully considered by survivors who tell their story.

 Conclusion

Homicides are as life-altering for survivors as they are life-ending for victims 
(Collins, 2008). Survivors must, in their own time, come to accept that life can and 
does go on. “Survivors face a long period of emotional struggle to reconstruct a 
devastated life. Most survivors feel that they never recover from the impact of the 
murder, but many still report reconstructing their lives to create some positive mean-
ing out of their tragedy” (VCVS, 2000). As survivor David Sunshine said, “you try 
to rebuild your life on a scorched landscape. You can feel so completely alone. 
There’s no more life the way it was. You just do the best you can with what’s left” 
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(Collins, 2008). Survivors must redefine who they are as their whole lives change, 
and activism helps homicide survivors build a new future while still maintaining 
concentration on the memory of their loved one. In this way, homicide survivors 
reconstruct a new life without their loved one, but only in a way where they feel the 
loved one is still with them. “The mourner must somehow find a place for their 
loved one within their emotional life which can, at the same time, permit them to go 
on in the world” (NOVA, 2016). This is likely the final stage of healing for homicide 
survivors, yet even if accomplished, the scars of trauma never fade.

While homicide survivors often consume themselves in activities in memory of 
their loved one to help cope with and overcome their tremendous emotional pain, 
the toll that homicide extracts is vast and profound. Outstanding survivors have 
gone on from their overwhelming sorrow to regain a sense of power through advo-
cating victims’ rights issues, sentencing laws, and supporting new legislation. 
Although positive social reforms have been achieved by intractable homicide survi-
vors, the losses are nonetheless devastating. No amount of justice, compassion, res-
titution, or prayer will ever bring a loved one back. Although “the law seeks to give 
opportunity to close this chapter of their lives, the pain of their loss lives on, and 
always will” (America’s Most Wanted, n.d.). At the same time, society is no longer 
the same because of the heroic energies of homicide activists who have rechanneled 
their anguish and rage into positive changes that will lessen the number of future 
victims of crime and homicide.

Since 1979, much evidence has now emerged to support Morton Bard’s early 
observations about crime victims and what we can now recognize as homicide 
activism. This includes the many social changes that would never have occurred, if 
not for dynamic homicide survivors bent on inserting some “meaning” into the 
meaningless death of their loved one. For victimologists, therapists, and behavioral 
scientists among us, more qualitative and quantitative research is useful, on two 
levels: (1) To better understand the complex psychic dynamics of this phenomenon 
of homicide activism, and (2) to learn what clinical applications this might offer in 
the healthy readjustment of crime victims in general.

 Questions/Activities for Further Exploration

 1. How common is homicide activism among thousands of families that lost a loved 
one to criminal violence?

 2. Why do some survivors become activists, while most do not?
 3. Is activism therapeutic? How often does it become dysfunctional?
 4. When people suffer a loss, can a self-help group or course on homicide activism 

be helpful?
 5. How do traditional theorists explain homicide activism – Freud (sublimation) 

and Jung and Adler (will to perfection) – behaviorism, and self-psychology?
 6. Is homicide activism a global phenomenon?
 7. How would U.S. society be different if it were not for these 40+ homicide 

activists?
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Chapter 7
Cultural and Linguistic Issues in Assessing 
Trauma in a Forensic Context

Rafael Art. Javier and Marko Lamela

 Immigration and Its Trauma Contexts

Sociopolitical and socioeconomic instabilities in many countries of the world have 
created a tremendous influx of immigrants who are forced to flee their countries of 
origin in search of safer and more economically and politically predictable condi-
tions (United Nations, 2017). We have evidence of this influx of immigrants engaged 
in desperate and dangerous journeys to seek asylum from many countries of Europe 
(from Italy, Spain, France, Germany, England, Greece, Turkey, Demark, Rumania, 
Hungry, Austria, Australia, etc.), the United States, and Latin and South America 
(like Columbia, Mexico, Brazil, Chile, and Argentina) (United Nations, 2017). In 
Europe, the influx of immigrants has been fueled by sectarian wars in countries like 
Afghanistan, Iraq, Libya, Lebanon, Yemen, Nigeria, etc. (Hammer, 2015; O’Malley, 
2018), including the emergence of ISIL and Boko Haram in some of these countries. 
In Latin American, this influx is fueled by political and economic instabilities in 
Venezuela, Cuba, Haiti, Honduras, Nicaragua, Guatemala, El Salvador, and Mexico 
(Edwards et al., 2019; Rojas-Flores, Hwang Koo, & Vaughn, 2019). Another addi-
tional contributing factor for these latter countries is the threats coming from the 
proliferation of vicious gang activities which seems to operate with impunity, partly 
due to the high level of corruptions in the very institutions responsible for securing 
the safety of their citizens (Guillermoprieto, 2010; Rojas-Flores et al., 2019).

In the end, these individuals have decided that it was better to gamble into condi-
tions with no guarantee of a successful outcome than to remain in places where they 
and/or their families were not safe and in constant threat of physical and/or psycho-
logical harm and even death. There are horrific stories reported by those individuals 
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lucky enough to have had a receptive country that have provided at least a temporary 
refuge (Edwards et al., 2019; Rojas-Flores et al., 2019). Stories of many who have 
lost their lives in the process have witnessed others who have lost their lives or, at the 
very least, have been victims of physical and sexual assaults, and psychological 
manipulation, after leaving everything known to them for a chance to have a better 
life, a paradoxical and ironic outcome to a reasonable dream (Keygnaert, Vettenburg, 
& Temmerman, 2012; Haskins, 2017; Pineteh & Muly, 2016).

These are the conditions that have been associated with the development of 
trauma with the resulting cognitive and emotional sequelae in those affected 
(American Psychiatric Association, 2013). These are the types of conditions affect-
ing many of the immigrants also coming into the United States and Europe (United 
Nations, 2017; Zayas, 2015). To add complication to an already traumatic condition 
for these immigrants, the influx of immigrants has had a variety of responses in the 
host countries, from a welcoming and humanitarian approach (e.g., securing lodg-
ing and safe haven) to an increase of nationalistic and anti-immigrant responses 
(Scherer, Altman, & Miller, 2017; Walt, 2019), which have resulted in adding addi-
tional upheaval and uncertainty in the lives of these immigrants and their families 
(Buchanan, Abu-Rayya, Kashima, Paxton, & Sam, 2018; Halpern & McKibben, 
2014; Sadeghi, 2019).

The success of anti-immigrant political platforms has led to a rise in right-wing 
nationalist parties in the European Union, countries such as the Philippines, Russia, 
Italy, Turkey, Hungary, France, and here in the United States, and the success of 
nationalist initiatives such as Brexit in the United Kingdom (Walt, 2019; Edwards 
et al., 2019; Scherer, Altman, & Miller, 2017).

There are many challenges created by the immigrant influx, from challenges to 
housing, education, health and mental health systems, to challenges to the court and 
justice systems, etc. It requires the host countries to prepare their citizens to absorb 
and incorporate these individuals by addressing their various needs. The negative 
anti-immigrant rhetoric currently influencing these services has managed to create 
a toxic environment for these individuals, many of whom find themselves detained 
and in deportation centers (Vick, 2018). The fear is that the immigrant influx is 
threatening the very heart and soul of these countries and how they have defined 
themselves. To assuage the tremendous anxiety verbalized by the most vocal critics 
in these countries, many have resorted  to demonizing the immigrants as rapists, 
thieves, terrorists, drug addicts, child predators, and hardened criminals sent to 
destroy our families and countries. In the process, it has managed to trigger from 
those willing and ready to entertain such a view, the most primitive fears. Once 
these fears are unleashed, it makes possible the evolutionarily based responses 
guided by the need for self-preservation (well described by Solms & Trumbull, 
2002) and provides the justification for the inhumane treatments received by the 
immigrants, including the separation of children from their parents (American 
Psychological Association [APA], 2018; Ayon, 2018; Ball, 2018; Gibbs, 2018). For 
many, such decisions have resulted in further compounding the trauma already 
experienced in the countries of origin. This condition is what has been referred to as 
“complicated trauma” (Ford & Courtois, 2009) which has been found to result in 
devastating cognitive and emotional consequences for the individuals affected 
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(Allen & Fonagy, 2017). These are the complications likely to be encountered by 
the forensic professional who is now asked to engage in assessing and/or providing 
services to this population. The fact that these individuals come from different 
 cultural, linguistic, socioeconomic, and sociopolitical conditions presents a particu-
lar challenge to mental health and forensic professionals who are called to provide 
these services. The purpose of this chapter is to highlight and examine some of these 
challenges and offer some remedies/recommendations to ensure objective and as 
accurate as possible assessment outcomes. We examine the situation in the United 
States as an example of the issues to consider when providing services to immigrant 
population with a trauma history, which may also apply to situations in Europe and 
other parts of the world (Wells, Wells, & Lawsin, 2015).

 Defining the Terms

Before proceeding with our discussion, it is vital to define a few key terms most 
often used when referring to individuals with different cultural background (e.g., 
race, ethnicity, and culture). The importance of defining these terms stems from our 
concern to ensure an agreed-upon reference point regarding terminology in order to 
avoid confusion. For instance, race has several different definitions, ranging from 
physical, biologically based appearance (Rowe, 2002), to a social construct used to 
maintain established sociopolitical hierarchy (Clauss-Ehlers, Chiriboga, Hunter, 
Roysircar, & Tummala-Narra, 2019). Racial categories are often used to refer to the 
physical characteristics of an individual, but doing so, often fails to account for the 
considerable variation these labels encompass (Weiss & Rosenfeld, 2012).

Some scholars suggest focusing instead on the term ethnicity because it empha-
sizes critical components or commonalities (such as values, customs, and tradi-
tions) that allow an individual to experience and organize a sense of identification, 
meaning, and belonging (Helms, Jerrigan, & Mascher, 2005; Markus, 2008). A 
number of these commonalities are developed in the context of one’s culture, a term 
that refers to the behavioral and ideological norms that define a group’s identity 
(Alarcon, 2009). Culture includes variables such as language, traditions, values, 
religious beliefs, moral thoughts and practices, gender and sexual orientation, 
socioeconomic status, economic philosophies, and realities imposed by technologi-
cal advances (Alarcon, 2009). These different components have been referred to as 
the intersectionality of multiple identities (Greene, 2006) that influence the indi-
vidual’s overall psychological makeup and which create a tremendous challenge to 
the forensic professional when in the process of addressing a forensic question. Part 
of the challenge is created by the unconscious way the forensic professional negoti-
ates his/her personal feelings or bias (unconsciously derived reaction toward the 
client) about their clients’ multiple cultural and linguistic identities (Morris, Javier, 
& Herron, 2015). Sue and associates (2007) provide us with ample examples of 
ways our personal reactions may come into play when face-to-face with individuals 
whose multiple identities are different from ours (see Table 7.1). In this context, 
they identified several types of microaggressions (e.g., microassault, microinsult, 
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and microinvalidation) that can seriously derail the objectivity of the evaluation and 
reflect negative bias toward the client.

Another critical term to consider is “acculturation,” which reflects the extent to 
which the client is assimilated into a new cultural and linguistic context. It refers to 
the degree to which the individual adopts the customs and linguistic characteristics 
of the host society (Dana, 1996). From our perspective, we will use acculturation to 
include assimilation to the host society, familiarity with cultural norms of the host 
country, length of time spent in the new culture, and the fluency with the host cul-
ture and language (Weiss & Rosenfeld, 2012).

One final interrelated term to consider is the concept of bilingualism. An individual 
is defined as bilingual when he/she knows and uses more than one language to com-
municate (Bialystok, Craik, & Luk, 2008; 2012; Grosjean, 2010; Javier, 2007), the 
nature and quality of which requires different levels of cultural and linguistic profi-
ciencies. This is an important consideration, in view of what forensic psychologists 
are likely to encounter when examining individuals who are coming from different 
cultural and linguistic contexts with various degrees of linguistic proficiency in the 
language of the host country. In many of these situations, the concept of bilingualism 
may not apply because the client may have little, if any, knowledge of the language of 
the host country. We will resume this discussion later in the chapter under the section 
on the “Role of Culture and Language in the Development and Presentation of 
Emotions.”

Table 7.1 Instances of microaggressions

Extension of the nine categories of microaggression themes
Initially identified by Sue and associates (2007)
•  Alien in one’s own land: Relate to culturally/linguistic different clients emphasizing that 

“you speak with an accent” or being asked “where are you from?”
•  Ascription of intelligence: Thinking/making statements suggesting that the client’s cultural 

group is intellectually inferior: “You are a credit to your group or race,” or “I am impressed, 
I did not expect that you will know that, considering where you come from.” “How is that 
you have not learned English?”

•  Color blindness: In an attempt to appear fair, the examiner may think/communicate to the 
client that “I don’t see color/race when I see you.”

•  Criminality/assumption of criminal status: Not recognizing the traumatic effect of being 
made to feel like a criminal when the client relates stories of going to stores or walking in 
the street and being followed or stopped by the police as part of the “Stop-and-frisk.” “You 
are too sensitive,” “You look different…it is reasonable/not surprising for someone to be 
suspicious.”

•  Denial of individual racism/classism: Making comments to communicate open-
mindedness… “We are all the same in the eyes of God”; “I am not a racist or a bigot, I have 
good friends who look like you.”

•  Myth of meritocracy: Telling the client that “In the end, anyone who works hard can succeed 
in this society.”

•  Pathologizing cultural values/communication styles: Saying to the client that what they 
describe sounds “weird” or “Do all your people tend to be so loud when having a normal 
conversation?”

•  Second-class status: A person of color being mistaken for a service worker.
•  Environmental invalidation: Overabundance of liquor stores/overcrowded schools in 

community of colors.
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 Challenges in the Assessment of Culturally and Linguistically 
Diverse Individuals

The ubiquitousness of cultural and linguistic factors in a person’s overall function-
ing has been found to impact on every aspect of the assessment process, beginning 
during the initial contact with the client (Javier & Herron, 1998; Malgady & 
Costantino, 1998; Weiss & Rosenfeld, 2012). Concerned with this impact, Richard 
Dana (1993) put together an important volume dedicated specifically to delineating 
and identifying those very factors in psychological services that are still relevant 
today. He explored a series of unique aspects to consider when treating and evaluat-
ing clients coming from African-American, Asian, Hispanic, and Native Americans 
cultures, particularly the different components of worldviews that guide the behav-
ior of individuals from these different cultural and linguistic backgrounds. The 
2013 second edition compendium edited by Paniagua and Yamada should also be 
considered for its comprehensiveness of cultural influences in the development of 
multisectionality of identities in various cultural groups. West (2018), El-Jamil and 
Abi-Hashem (2018), and Clauss-Ehlers, Millan, and Zhao (2018) most recently also 
explored and expanded further many of the general themes identified by Dana and 
by Paniagua and Yamada, particularly with Arab-Middle Easterners (El-Jamil & 
Abi-Hashem, 2018). An important consideration to keep in mind that emerges from 
these explorations is moderator variables in the different cultural and linguistic 
groups related to “Emic” (culturally indigenous and idiographic) and “Etic” (uni-
versal, nomothetic, and cross-culturally comparable) perspectives that are likely to 
be operating during the assessment (Draguns, 1998, 1999). For example, while in 
some cultures a handshake may be appropriate for a first greeting, in others it may 
not. Eye contact may be seen as a typical way to communicate attention to and by a 
client in some cultures; in others, it may be seen as a threat, sign of untrustworthi-
ness, or lack of respect. This was the case of a client hospitalized in an inpatient unit 
who in the midst of a psychotic decompensation decided to divest herself of all her 
clothing and now was standing star naked in the middle of the community room 
with the rest of the other psychiatric patients. When approached by the unit supervi-
sor, she remained where she was standing but now with her eyes downcast as if 
embarrassed for being approached by someone in authority. The supervisor 
attempted to make eye contact with the patient and even asked her to look at him, 
only to be responded to with further evasive moves to avoid connecting with the 
eyes of the supervisor while saying “I am not supposed to look you in your eyes…
it would be disrespectful.” She was referring to her culturally ingrained behavioral 
expectation of how to deal with a person in authority that was part of her self- 
definition and was guiding her behavior even in the midst of a psychotic break.

It is clear from this example the importance of considering the pervasiveness of 
culture throughout the assessment process but particularly to be explored during the 
initial encounter/interview with the client. We need to consider, in this context, the 
specific ways the client’s cultural identity is interwoven in his/her developmental 
history (Lu, Lim, & Mezzich, 1995); that includes consideration of the client’s 
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country of origin, family structure, customs, values, beliefs, and attitudes toward 
medicine and psychology. It also includes consideration of the linguistic and cul-
tural contexts, as well as educational and social developments during the client’s 
crucial developmental history (see Table 7.2). In the end, the forensic evaluation 
should consider the client’s level of acculturation at the time of the examination 
because it will determine the extent to which the tools (tests) selected for the evalu-
ation are linguistically and culturally appropriate. In the case of a recent immigrant 
client, there is an additional consideration of how to best assess the possible trauma 
history related to separation, losses, alienation, displacements, or disappoints, 
domestic and gang violence exposure, etc. (Lu et  al., 1995; Weiss & Rosenfeld, 
2012), which may be implicated in the decision to immigrate.

There are specific cultural factors that may make it difficult for the professional 
to elicit symptoms or understand their cultural significance (Lu et al., 1995). Both 
culture and society are involved in shaping the meanings and expressions people 
give to their various emotions and can determine which symptoms or signs are 
normal or abnormal, help define what comprises illness, and shape the illness 
behavior and help-seeking behavior (Kirmayer & Ryder, 2016; Lu  et  al., 1995; 
Wells et al., 2015). Culture can play a significant role as a trigger of psychopathol-
ogy (pathogenic role) and/or as a buffer (resilience) against challenging conditions 
and thus can contribute to higher or lower levels of severity of psychiatric symp-
toms (Alarcon, 2009). It can represent a unique expression of clinical symptoms, 

Table 7.2 Brief assessment guide questions

List of possible areas to inquiry during assessment
Questions regarding basic medical/developmental history:
  When did the assessee reach the basic developmental milestones (i.e., walking, language, 

toilet training, etc.)? This is particularly important in children.
  Was there any history of trauma, illnesses, etc. that could have affected the subject’s 

cognitive and linguistic development? Is there a history of lead intoxication and other 
contaminants, prenatal substance abuse, exposure to domestic violence and child abuse, 
terrorism, bullying, etc.? Again, this is particularly important in children.

General questions:
  What level of education, level of cognitive/scholastic achievement proficiency did the subject 

reach in the native language?
  In what language and cultural context did the subject have the early schooling?
  What level of professional accomplishment did the subject reach in the country of origin?
  At what age did the subject learn the second language?
  How long has the subject been in the linguistic/cultural context of the language of the 

evaluation?
  What level of proficiency has the subject reached in the second language in
   speaking?
   reading?
   writing?
   thinking?
  What language does the subject use now for intellectual/school-related material?
  In what language does the subject dream?
  What language does the subject prefer when upset or dealing with emotions?
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 reflecting the general themes of the period in which the illness occurs, as well as 
culturally idiosyncratic manifestations in these individuals’ behavioral repertoire.

Cultural factors may also affect how the client relates to the professional. There 
is evidence that some cultures may be more open to relying on the professional for 
help and thus be more forthcoming due to their higher cultural value bestowed in 
that community to communicating one’s psychological anguish and questions to 
professionals (Langman, 1997; Mojaverian, Hasimoto, & Kim, 2013). This is in 
contrast to other cultures, such as some western cultures, where independence is 
valued and reliance on others may be construed as a weakness (Langman, 1997). 
This sort of contrast is likely to affect and determine the strategies that a profes-
sional would need to use in order to complete the assessment successfully.

A culturally competent (or intelligent) forensic professional should be cognizant of 
how various cultural factors may influence the assessment and describes not just that 
the identified disorder goes against cultural norms but explains how it does (Lu et al., 
1995) and what harm, if any, can be adjudicated in relationship to the specific events 
(e.g., a physical assault, sexual harassment, employment discrimination, etc.) being 
examined. The challenge in forensic cases is how best to assess the extent of a psycho-
logical harm (e.g., trauma) following these events when there are so many factors to 
consider (including cultural and linguistic factors, as well as those related to intersec-
tionality, etc.) that can shape the way those being evaluated process and communicate 
their personal response to these events. Wells et al. (2015) suggested, in this regard, that 
we should be careful in how we go about gathering our evidence of the presence or 
absence of psychological disorders from someone coming from a diverse cultural and 
linguistic context. According to these authors, these individuals may or may not endorse 
the relevant items of the PTSD scales or the Beck Depression Inventory (BDI) but may 
still be suffering from a trauma or depression. Another possibility is that individuals 
may be diagnosed with PTSD and/or depressive disorder based on the endorsement of 
these items, whose meanings and relevance have been taken out of their cultural/lin-
guistic contexts. They reported evidence, in this regard, from a study by Nicolas and 
Whitt (2012) of Haitian women not identifying items in the BDI as expressions of 
distress, something that can be avoided by contextualizing the items (criterion validity), 
and taking into consideration the specific ways the impact of distress becomes evident 
in these individuals’ cultural contexts (e.g., by emphasizing somatic symptoms).

 Role of Culture and Language in the Development 
and Presentation of Emotions

It is, therefore, vital for the professional to recognize common cultural-specific 
ways that individuals may experience, express, and cope with their feelings of dis-
tress (Desai & Chaturvedi, 2017; Durà-Vilà & Hodes, 2012; Kleinman, 1987, 1988; 
Nichter, 1981). To that point, it is important to identify the primary idioms of dis-
tress that the symptoms reflect, as well as the meaning and perceived severity of 
these symptoms in relation to the norms of the original culture of the client being 
assessed. In this context, it is also important to obtain information about the 
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 different local illness categories used by the individual’s community to identify ill-
ness and distress, the perceived causes or explanatory models that the individual and 
members of the original culture use to explain illnesses in general, and their view 
and nature of past experiences with mental health professionals (Kleinman, 
1987/1988; Maeda & Nathan, 1999; Rogler & Cortes, 1993; Schwartz, 2002; 
Singh, et al. 2016).

When trying to conceptualize culture-bound assessment, Lu and associates 
(1995) proposed two methods: The first is through the use of an “interpersonal 
grid,” which assesses the client’s worldview through a system variable. According 
to these authors, this can only be accomplished by including in the assessment 
information about demographics, status, affiliations, and the behaviors, expecta-
tions, and values associated with these factors. Such a consideration allows the pro-
fessional to understand, contextualize, and interpret specific behavior within the 
individual’s cultural meaning.

The second method is through the use of what they referred to as “a multicultural 
cube.” The multicultural cube allows for the addition of multiple dimensions of 
“cultural identity development” process and how the culturally diverse individual 
sees himself/herself in respect to the host culture. According to Lu and associates, 
the least advanced level of cultural identity development is found in individuals 
engaged in blind acceptance or conformity or what they describe as a “compliant 
position.” A more developed “dissonance position” is found in individuals who are 
in conflict with their cultural identity and that of society as a whole. When the indi-
vidual is engaged in rejecting all of the new culture, a “resistance position” is 
thought to be at play. An individual can also progress into a “introspection position,” 
where he/she comes to accept that both cultures, the original and new, can coexist 
but that the new culture is irrelevant. The final level is “integrative awareness,” 
which finds the individual accepting both the best and worst parts of both cultures. 
Other scholars have described similar processes in reference to an individual’s iden-
tity development when multidimensional aspects of one’s experiences (multiple and 
overlapping components of identities) are involved and required to negotiate the 
resulting multisectionality of their identities (Baden & Steward, 2007; Greene, 
2006; Grotevant, Dunbar, Kohler, & Esau, 2007).

Hinton and Kleinman (1990) offer a practical method with three basic rules that 
they found useful (and still relevant today) to develop a culturally appropriate 
approach in assessment of individuals from diverse populations. The first rule is to 
show empathy throughout the interview and then elicit the client’s perspective on 
the illness. The second rule is to assess the client’s experience in the context of the 
client’s family, workplace, health-care systems, and community. The final rule is 
to diagnose the illness through both DSM categories and the client’s cultural idi-
oms of distress, such as susto or ataque de nervios. These authors seem to be fol-
lowing and emphasizing the gold standards for the most effective ways to conduct 
a clinical interview amply discussed by McWilliams (2004), Safran (2012), and 
Weiner and Bornstein (2009).

Alarcon (2009) makes similar recommendations to ensure adequate assessment 
of clients from culturally and linguistically diverse communities: The first is to 
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make sure to include cultural variables, which contain specific information about 
language, religion and spirituality, migration history, level of acculturation, and 
other family dynamics, child-rearing practices, rituals, etc. The gathering of all 
these data is meant to provide information about modalities used in child-rearing 
practices, familial roles or hierarchies, the types of activities that instilled their val-
ues, eating habits, social interactions, and help-seeking behaviors. Professionals are 
then encouraged to direct their focus onto what Alarcon refers to as “pathoplastic 
factors” or the uniqueness of the symptom’s expression. This is accomplished by 
comparing the different descriptions of symptoms provided by clients and relatives, 
the words and terms used, and the context in which these symptoms tend to emerge. 
Of particular importance to consider is how the environment affects the form of the 
symptoms. In the end, the cultural identity of the person, their ethnic and cultural 
reference groups, should take front and center in these assessments (Center for 
Substance Abuse Treatment, 2014). These elements should also include the differ-
ences in culture and social status between client and professional, as well as how 
these differences may affect the diagnosis and treatment process.

This information becomes particularly important when deciding the appropriate-
ness of testing norms in the host country to be applied to clients from diverse com-
munities. It requires determining the level of competency in the host language and 
in how they navigate the tasks of learning to live in the culture of the host country. 
According to Lu and associates (1995), this can be assessed by examining not only 
how many years the client has spent in the host culture, the age at immigration, and 
exposure to the host culture in their original culture but also how successful the 
client is in securing housing, employment, childcare, and mastery of the public 
transportation system, etc.

Another way to measure level of acculturation is to examine how the family 
relates in the new culture. Lee (1990) suggests several family patterns whose spe-
cific family dynamics tend to complicate the interaction among their members once 
immigrated to a different cultural and linguistic context. Lee suggests, in this con-
text, that “traditional families” that were born and raised in their country of origin 
and only speak their native language at home, live in ethnic enclaves, or have a rural 
background may tend to approach their problems in a concrete and functional fash-
ion. In the case of traditional families in which the children are better acculturated 
than their parents (Lee, 1990), an interesting phenomenon tends to develop; the 
parents are forced to remain dependent on their children to navigate the linguistic 
and cultural demands of the new environment. According to some findings, these 
sorts of families tend to present more parent-child conflicts, role confusion, and 
marital difficulties (Lee, 1990) as compared to more integrated families. Some find-
ings have also highlighted that these types of families tend to suffer from conflict 
resulting from the dislodging of the parents’ position of authority by their depen-
dency on their children for linguistic and cultural translation (Lee, 1990). In the case 
of a “bicultural family” where parents are professionals or business owners and 
speak primarily English (Lee, 1990), parental authority tends to be more egalitarian 
as opposed to patriarchal; these families tend to live in suburban areas and are more 
stable than the previous family types.
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 Issues in the Assessment of Trauma in Cultural Contexts

We will now discuss some of the culturally specific organizations to express distress 
that have been identified in various publications, with the understanding that our 
presentation is only meant to highlight this important phenomenon and not intended 
to compile and offer an extensive and complete list. We want to encourage those 
engaged in assessing the impact of traumatic experience in culturally and linguisti-
cally diverse populations to explore with their clients the specific and unique ways 
that are relevant to the client being assessed. This is guided by the fact that cultural 
factors are shown to influence the presentation of psychiatric disorders (Balhara, 
2011; Fabrega, 1987), which then may complicate the forensic picture to be exam-
ined. These culture-specific conditions are better known as a “culture-bound syn-
drome” (CBS) and are a broad range of behavioral, affective, and cognitive 
manifestations that are seen in specific cultures (Balhara, 2011; Mehta, De, & 
Balachandran, 2009) (see Paniagua & Yamada, 2013 for other examples). They are 
recurrent and specific patterns of aberrant behavior and troubling experiences that 
may not be linked to any specific disorder. These sorts of behavior manifestations 
are atypical of others in their original culture and are seen both as a reflection and 
as a source of distress (Balhara, 2011).

Paniagua and Yamada (2013)’s recent book provides an extensive and thoughtful 
analysis of the multiple challenges likely to face the professional when assessing the 
linguistically and culturally diverse populations. These authors make particular ref-
erence to cultural-bound syndromes used to communicate personal reactions to dif-
ficult events in their environments. These are unique syndromes whose descriptions 
suggest strong reactions and discomfort that the individuals had difficulty handling 
and that these scripts or schemas provide a way to organize that reaction. Let’s take 
a look at some of the most relevant syndromes related to trauma expression: “Amok” 
is a violent and aggressive outburst normally directed at people and/or object. It is 
found to be associated with syndromes such as amnesia, exhaustion, and persecutory 
ideas. It is normally found in Malaysians, Laotians, Filipinos, Polynesians, Padua, 
New Guineans, and Puerto Ricans. “Boufée Délirante,” usually found in Haitians 
and people from West Africa, is described as “sudden outburst of aggression, or 
agitation associated with cognitive confusion, psychomotor excitement, and symp-
toms resembling a Brief Psychotic Disorder” (also including visual and auditory 
hallucinations and paranoid ideations) (p. 26). “Pibloktoq,” normally found among 
Arctic and Subarctic Eskimos, is described as an emotional reaction characterized 
by excitement, coma, and convulsive seizures resembling a dissociative episode. 
While in the midst of that reaction, the individual may show the presence of “with-
drawal, amnesia, irritability, irrational behaviors” (e.g., breaking furniture, eating 
feces, obscenities, etc.) (p. 27). “Susto” (also referred to as Pasmo, Espanto, and 
Miedo) is found among the Hispanic populations and is described as “general weak-
nesses resulting from frightening and startling experiences” (p. 28). A related reac-
tion also found among the Hispanic populations is “Ataque de Nervios,” also referred 
to as the “Puerto Rican Syndrome” (Ghali, 1982; Godoy, 1995; Moitra, Duarte-
Velez, Lewis-Fernandez, Weisber & Keller, 2018). This condition is characterized 

R. A. Javier and M. Lamela



161

by epileptic-like reactions, including attacks of crying, trembling, uncontrollable 
shouting, physical and verbal agitation, normally followed by a temporary loss of 
consciousness, particularly in situations of high emotional intensity. Two conditions 
found among African Americans are “Falling-out” and “Brain Fag.” The first one is 
characterized by “seizure-like symptoms resulting from traumatic events” (p. 26) 
and hence bearing some resembling to the “Ataque de Nervio.” The latter one is 
normally found among high school and university students struggling with school 
demands. It is characterized by concentration and thinking problems, head and neck 
pain, blurred vision, burning, and general somatic, somatoform, depressive, and 
anxiety disorders.

 Language

Language identifies and codifies an individual’s experience, which cannot be trans-
lated from one language to another without some distortion (Lu et al., 1995). Due to 
the nature of culturally diverse patients sometimes speaking more than one lan-
guage, it is important to determine the individual’s primary language prior to the 
evaluation. That is because a bilingual individual may vary on aspects of second 
language (L2) proficiency, age of L2 acquisition and processing emotional words 
(Baum & Titone, 2014; Bialystok, Craik, & Luk, 2008; Chen, Lin, Chen, Lu, & 
Guo, 2015), degree of L2 proficiency and fluency (Francis, Tokowicz, & Kroll, 
2014; Gollan, Starr, & Ferreira, 2015), and the context of L2 learning (de Bruin, 
Bak, & Della Sala, 2015; Green, 2011). In that context, the forensic professional is 
likely to encounter clients who are considered beginners of the language or what we 
refer to as “subordinate bilingual” (Diller, 1974). These types of clients are quite 
deficient in the second language and tend to process whatever is going on with them 
through the lens of their first language, although they may be using words and 
phrases in the second language in ways that appear that they understand more than 
it is actually the case. There is enough evidence of the possibility for serious inac-
curacies in the assessment of these individuals, giving rise to different conclusions 
of the nature of the psychological difficulties, depending on the language of the 
assessment. For instance, psychiatric assessments in the second language resulted in 
much more severe diagnosis of psychopathology, as compared with the assessment 
in the first/native language, in a sample of subordinate bilinguals (Javier, 2007; 
Marcos, Urcuyo, Kesselman, & Alpert, 1973).

We may also encounter another type of client that seems to have more knowledge 
and proficiency in the second language, having learned the second language either 
while in their country of origin or during their years in the host country, but in a dif-
ferent context from the first language. These individuals may have developed a 
coordinate linguistic organization and, as such, could be considered “coordinate 
bilinguals” (Lambert, 1972; Javier, 2007). Depending on the level of proficiency, 
there are challenges likely to emerge in the assessment of these individuals as well. 
Some of these challenges have been amply discussed by Javier, Barroso, and Munoz 
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(1993); Javier (2007); and most recently by Itzhak, Vingron, Baum, and Titone 
(2017). It has also been highlighted in a series of research findings in our lab 
(Acevedo et al., 2017; Amrami, Lamela, Maskit, Bucci, & Javier, 2019) that assessed 
qualitative and quantitative differences in the communication of events, memory of 
events, emotional reactions, etc. in a sample of coordinate bilinguals. Our concern 
for this group is the assumption of accuracy in communication, particularly with 
regard to communicating emotionally laden material. There is some evidence that 
with material related to too strong emotions (likely to be the case with individuals 
with a history of early trauma related to experience prior to immigration), important 
details of the event may not be that clearly available in the language of the assess-
ment (Javier, 1996/2007).

More concretely, if a client uses the more limited secondary language, he/she 
may not be able to present their history accurately. The client may lose the more 
vibrant aspects of communication such as humor, assertiveness, expressions of dis-
pleasure, frustration, love, and trauma. Lacking this richness may lead to misdiag-
nosis or misconceptualization of the case (Lu et al., 1995). This issue was eloquently 
examined most recently by Itzhak et al. (2017) in their examination of how profi-
ciency, emotion, and personality in L2 can impact communication. According to 
these authors, the higher a bilingual individual’s L2 proficiency, the more likely that 
he/she is able to get by on L2 (Itzhak et al., 2017), because higher L2 proficiency 
may mean that the individual may have a greater L2 vocabulary (Hellman, 2011) 
when compared with L1 (the person’s first language). However, this bilingual may 
still lack the specific vocabulary needed to fully express himself/herself in different 
contexts. This may result in the individual attempting to communicate his/her mes-
sage via gestures or through the swapping of words (Itzhak et al., 2017). High L2 
can also mislead an assessor into thinking the individual has a greater understand-
ing of what is being communicated to him/her than is actually the case. In this 
context, the authors reported the difficulty of Low L2 proficiency (subordinate) 
bilinguals to convey important details of their personal history or presenting prob-
lem; their overall demeanor was found to be guarded and deferent with the evalua-
tor that added to the perception or misperception of these individuals’ level of 
difficulties (Itzhak et al., 2017).

These authors also provided confirmation that processing and communication of 
emotional content are dependent on language as emotion is not always processed 
the same way across all languages (Itzhak et al., 2017). This is particularly the case 
with emotionally laden communication. For example, some studies have found that 
phrases such as “I love you,” “shame on you,” or swear words have a greater emo-
tional response based on their L1 as compared to their L2 (Dewaele, 2004, 2008), a 
finding supported by a study using an objective measure (e.g., skin conductance) 
(Harris, Aycicegi, & Gleason, 2003). These findings suggest that L2 has a weaker 
link to basic emotions than does L1. However, these findings become complicated 
when the factors of L2 proficiency and age of L2 acquisition are considered. Some 
studies have found that weaker emotionality is related to L2 proficiency factors and 
showed a weaker effect of emotion in L2 compared to L1 (Harris et  al., 2003; 
Segalowitz, Trofimovich, Gatbonton, & Sokolovskaya, 2008) when subjects showed 
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less proficiency in L2. However, there are some studies that found similar levels of 
emotion processing in L1 and L2 when there is a higher L2 proficiency or earlier 
acquisition (Conrad, Reccio, & Jacobs, 2011; Eilola, Havelka, & Sharma, 2007; 
Ferre, Garcia, Fraga, Sanchez-Casas, & Molero, 2010; Sutton, Altarriba, Gianico, & 
Basnight-Brown, 2007). One explanation for these findings may stem from how 
different language patterns are used across emotionally charged social contexts 
(Altarriba, 2003, 2008; Caldwell-Harris, 2015; Harris, Gleasson, & Aycicegi, 2006). 
That means that a word needs to be experienced during a real-life emotionally 
charged situation (Segalowitz et al., 2008) to be bound to the language used in the 
experience; this finding was supported by an emotional processing advantage with 
positive words in L2 but not negative ones (Sheikh & Titone, 2016). Based on these 
findings, it is possible for two equally proficient L2 speakers to express and under-
stand emotion in L2 differently based on the experiences they have had (Caldwell- 
Harris, 2015).

Presentation of personality may also be affected by the language that is used, 
with bilinguals appearing to switch personalities based on the language they use 
(Itzhak et al., 2017). In a 2006 study of this phenomenon, Pavlenko found that two 
main themes arose when bilinguals were asked open-ended questions about how 
they felt like when speaking different languages. The first theme that emerged in 
almost two thirds of bilinguals was a feeling of change in self-image. The second 
theme was of a feeling that the L1 reflected their true and natural personality, 
whereas L2 reflected an “artificial self.” These findings were supported by a second 
study that found a consistent shift in the way bilinguals perceived aspects of their 
own personality across their languages (Dewaele & Nakano, 2013). Dewaele and 
Nakano (2013) found that bilinguals expressed being less logical, serious, and emo-
tional while being more unauthentic when not using their L1. This finding can only 
be understood if we also consider the close interconnection of language and culture. 
Some studies have found that psychological personality tests have had different 
results based on modifications to test administration that reflected the assessee’s 
respective culture and language (Chen & Bond, 2010; Ramirez-Esparza, Gosling, 
Benet-Martinez, Potter, & Pennebaker, 2006; Veltkamp, Recio, Jacobs, & 
Conrad, 2013).

A related issue is that bilinguals may alternate between both known languages 
throughout the day in different aspects of their lives depending on context (Itzhak 
et  al., 2017), a phenomenon we refer to as “code switching” (Javier & Marcos, 
1989). One example may be when the bilinguals use their learned language at work 
while using their native language (L1) at home. There are many factors involved in 
language switching that could be at play in a forensic evaluation, and hence, the 
reader is encouraged to keep in mind and explore the possible factors that may be 
involved when present in the assessment process. Code switching has been found to 
be triggered by uncomfortable and trauma-related emotions (Javier, 1996, 2007; 
Perez-Foster, 1996) and as expression of social status (Itzhak et  al., 2017). 
Ultimately, our concern is the implications for the forensic practice.

These findings highlight the difficult challenge a forensic psychologist may face 
when evaluating these types of individuals using psychological tests considered the 
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gold standards of the discipline. This is true even if the test is in the language of the 
person being evaluated and with test tools that have been supposedly normed with a 
culturally relevant sample. According to these findings, we are left with what we 
actually get in terms of assessing the nature and extent of trauma that may have been 
processed in one or both languages. The fact that there are different contents of 
experience between which code-switching operates reflects not only that these indi-
viduals have developed different context-specific registers that are now encapsu-
lated in their languages but that relevant information needed for the full forensic 
assessment of the condition under consideration may not be easily accessible in the 
language of the assessment.

 Nonverbal

Another complication is related to the issue that communication is not just limited 
to verbal methods of communication, as it also includes nonverbal communication 
(Lu et al., 1995). Culturally influenced eye contact, touch, and forms of gesticula-
tion as well as body language, facial expressivity, and grooming are all aspects that 
may provide important information to be considered in the forensic evaluation.

 Some Remarks on the Use of Tests/Questionnaires in Forensic 
Contexts

The nature of linguistic and cultural issues delineated earlier make clear the serious 
challenge faced by the forensic psychologists in using standardized test material. 
Even translating a construct, however faithfully, may interfere with its reliability or 
validity (Camino & Bravo, 1994; Javier, 2007; Javier, Vasquez, & Marcos, 1998). 
For an assessment to follow proper standards, all measures must be reliable and 
valid, and the interpretation should consider the individual and group differences 
(Haas, Boyes, Cheng, MacNeil, & Wirove, 2016). While APA standards for forensic 
assessment (January 2013) make it clear that we have an ethical responsibility to 
ensure that measures are used relatively unbiasedly and in a culturally sensitive 
manner (Haas et al., 2016), this continues to be a difficult challenge for the disci-
pline when dealing with culturally and linguistically diverse populations and where 
there are no sufficient and adequately standardized measures available.

A significant concern in these types of assessments is that of test equivalence, as 
tests may vary between cultural groups, particularly the case with migrant and refu-
gee populations (Davidson, Murray, & Schweitzer, 2010). Equivalence (or degree 
of comparability between measurement outcomes) is a function of test validity 
across different cultural groups. The validity of a test refers to the soundness and 
defensibility of the interpretation, projections, and application of test results and 
that the extent to which the same construct is being assessed (Haas et al., 2016). 
It  requires a structural equivalence, the similarity of meaning, and dimensional 
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organization of the psychological construct across different cultural groups. It is a 
measurement of equivalence or the similarity of both the item content and formal 
psychometric properties across cultural groups.

Test bias is another concern because it involves the existence of external sources 
of variance unrelated to the valid variance held by the construct of interest (Byrne 
et al., 2009). Test bias can exist in two forms, namely construct bias and item bias. 
Construct bias occurs when a test does not accurately measure an identical construct 
among different groups; when an issue with item content or formatting influences 
the individual’s responses in unexpected or unintended ways, item bias is suspected 
to be at play (Geisinger, 2003; Matsumoto & van de Vijver, 2011).

Finally, Byrne et al. (2009) raised a serious concern with the issue of data inter-
pretation, particularly when the individual findings are found to be nested within a 
culture. According to these authors, by ignoring the nested structure of cross- cultural 
data, a single-level focus occurs that creates interpretive errors at both the individual 
and group levels. This can create an unfortunate condition resulting in a failure to 
detect the cross-cultural validity of the data. Different constructs may be required to 
test individual- and group-level differences because there are not many constructs 
that are statistically level-invariant. Van de Vijver and Poortinga described this in 
their 2002 paper which found that the multitude of outcomes can be reduced into 
three possibilities in terms of suitability and unsuitability of individual- and country- 
level differences. The first occurs when items show a different, but meaningful clus-
tering on the individual and country levels (van de Vijver & Poortinga, 2002). Some 
tests may find correlated factors within country but may show differences between 
countries. In these cases, different constructs would be needed to describe these sort 
of differences. The second possibility occurs when a meaningful structure only 
occurs on one level (van de Vijver & Poortinga, 2002). This can occur when either 
within-country or between-country data yield a theoretically expected structure, but 
the converse within-country or between-country data structure cannot be inter-
preted. This shows the unsuitability of such an instrument for cross-cultural com-
parison. The third is a full agreement of individual- and country-level solutions, 
which may occur after a few items have been omitted from the comparison (van de 
Vijver & Poortinga, 2002).

Several scholars have attempted to provide recommendations for the selection of 
test material that consider the client’s level of acculturation and linguistic profi-
ciency in the context of the specific cultural and linguistic demands of these tests. 
The “Bio-Ecological Assessment System or Bio-Cultural Model of Cognitive 
Functioning” suggested by Armour-Thomas and Gopaul-McNicol (1997) attempts 
to address that issue head on with the recommendation that all relevant information 
emerging from all sources about the individual’s cognitive and emotional ability be 
meaningfully included in the assessment. Richard Dana’s work (1993) on 
“Multicultural Assessment Perspectives for Professional Psychology” is worth 
mentioning in this regard as his work represents one of the earliest and most serious 
attempts to include concerns of the role of culture and language in psychological 
assessments. The work of Giuseppe Costantino and his colleagues (Costantino, 
Dana, & Malgady, 2007; Costantino, Malgady, & Rogler, 1985) is also worth 
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 mentioning because of the unique culturally specific approach to capture and assess 
emotional difficulties in culturally diverse populations. These authors contributed to 
the creation of Tell-Me-A-Story (TEMAS) test and CUENTO (Story Telling) ther-
apy that allow the evaluator to examine the nature and quality of the psychological 
problems presented by individuals from culturally, ethnic, and racially diverse com-
munities. In the case of TEMAS, they developed a series of cultural/ethnically and 
racially sensitive scenarios guided by the Murray’s Thematic Apperception Test 
(1938) but now populated by cultural-racial-ethnic characters and the scenarios 
reflecting relevant real-life situations for these individuals. It has a more carefully 
designed scoring system that has been adopted with several cultural, ethnic, and 
linguistic groups in various parts of the world (Costantino et al., 2007). CUENTO 
therapy is a method of using culturally relevant material and heroes and/or impor-
tant characters in the folklore of the target group to address different psychological 
difficulties the person may be suffering from. It allows the person to anchor his/her 
personal processing of the nature of the psychological problems within his/her cul-
turally relevant contexts. It has been found to be effective in working with juvenile 
delinquent populations and trauma victims (Costantino et al., 1985).

The contribution by Flannigan, McGrew, and Ortiz (2000) is also worth consid-
eration. Their extensive work offers very specific analysis/recommendations of the 
cultural and linguistic loadings in these tests. We have discussed this issue more 
fully in an earlier publication (Javier, 2007) and hence will only summarize it here. 
The most important point for our purpose is the need to consider a cross-battery 
approach to assessment where specific tests are selected based on the client’s 
expected linguistic and cultural demands and ability to respond to them. They pre-
dict that clients who are deficient in the second language and are very low in accul-
turation are likely to do poorly in tests assessing verbal knowledge. Thus, they are 
likely to fail any test that requires the subject to have a high-to-moderate linguistic 
and cultural knowledge to do relatively well. From that perspective, they suggest 
that the following subtests should be selected based on these demands and the best 
conditions likely to offer the most accurate information about the individual’s true 
cognitive ability:

• High in linguistic and cultural demands

 – Similarities
 – Vocabulary
 – Information
 – Comprehension (Listening/Oral/Verbal comprehension)

• High in linguistic and moderate in cultural demands

 – Incomplete words
 – Sound blending
 – Memory for words
 – Auditory attention
 – Decision speed
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• High in linguistic and low in cultural demands

 – Concept formation
 – Analysis synthesis
 – Auditory working memory
 – Pair cancellation

• Moderate in linguistic and high in cultural demands

 – Oral vocabulary
 – Picture vocabulary

• Moderate in linguistic and cultural demands

 – Visual auditory learning
 – Delayed recall-visual auditory learning
 – Retrieval fluency
 – Rapid picture naming
 – Arithmetic

• Moderate in linguistic and low in cultural demands

 – Digit span

• Low linguistic and moderate cultural demands

 – Object assembly
 – Picture recognition
 – Visual closure

• Low linguistic and cultural demands

 – Geometric design

In the case of a recently emigrated individual or someone who has limited knowl-
edge of the language/culture of the assessment tool used (e.g., subordinate bilin-
gual), subtests that have low linguistic and cultural loadings will likely offer the best 
condition for the purpose of the evaluation.

The Bender Gestalt has also been suggested as a nonverbal cognitive functioning 
screener to assess visual maturity, visual motor and spatial-motor integration skills, 
visual memory, response style and reaction to frustration, ability to correct mistakes, 
planning and organizational skills, and motivation (Kaufman & Lichtenberger, 2001; 
Koppitz, 1975). The newly re-normed Bender Gestalt II has been found to have good 
psychometric properties (e.g., reliability, concurrent validity, criterion- group valid-
ity, and construct validity) (Campbell, Brown, Cavanagh, Vess, & Segall, 2008).

There are specific tests that have been suggested for the assessment of trauma 
in diverse populations. Although these tests have not necessarily being validated 
in forensic samples, most have been found to retain good statistical properties 
when translated and used in languages other than English with other linguistically 
and culturally different populations. Listed under this category are the Clinically 
Administered PTSD Scale for DSM-5 (CAPS-5), the PTSD Checklist for DSM-5 
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(PCL-5), the Life Event Check List, 5th edition (LEC-5), and Minnesota 
Multiphasic Personality Inventory-2 (MMPI-2).

Typically considered the gold standard of PTSD interviews, the CAPS-5 is a 
30-item structured interview that can be used to make a current and lifetime diag-
nosis of PTSD and assess PTSD symptoms over the past week (Weathers et al., 
2013a). The CAPS-5 examines the onset and duration of symptoms, subjective 
distress, impact of symptoms on social and occupational functioning, improvement 
in symptoms since past CAPS assessment, PTSD severity, and PTSD subtype 
along with the 20 DSM-5 PTSD symptoms. Previous versions of the CAPS had 
been translated into other languages such as Chinese, German, Swedish, and 
Bosnian with high levels of validity, reliability, and correlation to the original 
English version (Charney & Keane, 2007; Chu, 2004; Paunovic & Ost, 2005; 
Schnyder & Moergeli, 2002; Wu & Chan, 2004; Wu, Chan, & Yiu, 2008). Research 
is ongoing on the validity of the translated versions of the CAPS-5 with versions 
translated into Turkish and German showing high levels of validity (Boysan et al., 
2017; Müller-Engelmann et al., 2018).

The PCL-5 is a 20-item self-report measure that assesses the 20 DSM-5 symp-
toms of PTSD (Weathers et al., 2013). The PCL-5 can be used as a way to monitor 
symptoms change during and after treatment, screening for PTSD, and making a 
tentative PTSD diagnosis. Previous versions of the PCL have been translated into 
other languages such as Chinese and Spanish and with high levels of validity, reli-
ability, and correlation to the original English version (Marshall, 2004; Miles, 
Marshall, & Schell, 2008; Orlando & Marshall; Wu et al., 2008). Since the develop-
ment of the latest version, research into the validity of translated versions are ongo-
ing. Currently, studies show high levels of validity for versions in Arabic, certain 
Kurdish dialects, Brazilian Portuguese, and French (Ashbaugh, Houle-Johnson, 
Herbert, El-Hage, & Brunet, 2016; de Paulo Lima et al., 2016; Ibrahim, Ertl, Catani, 
Ismail, & Neuner, 2018).

The LEC-5 is a self-report measure designed to screen for potentially traumatic 
events in the assessee’s lifetime (Weathers et al., 2013b). The LEC-5 accomplishes 
this by assessing exposure to 16 known life events that potentially result in PTSD or 
distress. Current studies have found that other languages, such as Korean or 
Brazilian Portuguese, have found high levels of reliability and validity of the LEC 
when translated (Bae, Kim, Koh, Kim, & Park, 2008; de Paulo Lima et al., 2016).

Finally, the MMPI-2 is a personality and psychopathology measure that consists 
of 567 self-report items that reflect 8 Validity Scales, 10 Clinical Scales, and 15 
Content Scales (Butcher, Dahlstrom, Graham, Tellegen, & Kaemmer, 1989). These 
scales include measures that may relate to aspects of trauma such as depression, 
paranoia, anxiety, fears, obsessions, depression, demoralization, low positive, 
emotions, and more.

An issue to keep in mind with regard to framing the diagnosis of PTSD following 
a DSM-5 is that serious questions have been raised with regard to the possible 
 accuracy of the diagnosis using the criteria delineated in the DSM-5 nomenclature. 
According to Allen and Fonagy (2017), a traumatic reaction may still be present in 
an individual even when PTSD, as defined by the DSM-5, may not totally apply. 
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We also should keep in mind that although several of these scales showed good 
validity and reliability properties with their English version, it is not clear if con-
struct validity was also assessed. In order to assess for construct validity, an assess-
ment of the structural equivalence across different cultural groups is required.

 Conclusion

The primary goal of this chapter was to provide the reader with the necessary con-
text to determine the extent to which assessment and intervention for individuals 
coming from diverse cultural and linguistic communities have followed the stan-
dard of practice of the profession. By that we mean that all efforts are made to 
ensure accuracy of information within that context when deciding on the presence 
of trauma in these individuals and the extent to which their overall functions are 
compromised. Although we discussed areas to keep in mind and types of test mate-
rial to consider for this group based on the linguistic ability of these individuals and 
their understanding of cultural expectations (acculturation), this has to be preceded 
by a careful history taking of the individual history from the country of origin to the 
present. This is particularly important in assessing the presence of early trauma and 
the implication for the developmental trajectory with regard to the cognitive and 
emotional functioning that is the subject of the evaluation. In that context, gathering 
careful and relevant information about developmental history and kinds of early 
attachment, medical complications, school functioning, work history, family his-
tory, legal history, trauma exposure, etc., both in the country of origin and currently, 
are important; they provide the necessary context to understand the nature of the 
condition under assessment. The reader is encouraged to develop this mental set and 
approach to ensure the most ethical approach to the forensic assessment of this 
population.

 Questions/Activities for Further Exploration

 1. Select an individual from a diverse cultural group and identify as many different 
ways stress is experienced and strategies utilized to address it.

 2. Discuss how standard assessment tools can provide inaccurate information about 
the person being assessed in terms of cognitive abilities and emotional difficul-
ties when cultural and linguistic factors are not considered.

 3. List five important components to include in an assessment of culturally and 
linguistically diverse clients to ensure the most appropriate and ethical practice.

 4. Identify the most important components to include in best practice curriculum to 
train future forensic professionals to address culturally and linguistically rele-
vant issues in their clients.
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1.1  Introduction

Within the realm of civil proceedings (Part II), the reader finds a number of contri-
butions focusing primarily on the world of children and adolescents, some of the 
most vulnerable members of our society and for whom the nature and quality of 
their developmental trajectories will have serious consequences for their future 
functioning. To that end, we include a chapter by Esquilin and Johnson (Chap. 8) 
that takes a closer look at the significance of contextual, personal, and racial trauma 
on forensic evaluations of parents in child protection matters; while the contribu-
tion by Zelechoski, Lindsay, and Heusel (Chap. 9) examines issues of prevention 
of delinquency by exploring the role of trauma-informed evaluation in child cus-
tody. By exploring the connection between exposure to family conflict and engag-
ing in delinquent behavior, these authors provide a convincing empirically based 
argument of the extent to which a thorough family assessment can serve as a form 
of triage and, ultimately, prevention for negative long-term outcomes and 
 re- traumatization of all involved parties.

The purpose of the next two chapters by Persyn and Owen (Chap. 10) and 
Amrami and Javier (Chap. 11) is to highlight further complications likely to emerge 
when assessing trauma in children/adolescent cases but now specifically related to 
the immigrant experience. This is a growing concern in forensic practice as there are 
increased demands for forensic psychologists to provide appropriate assessment 
related to refugee requests, deportation proceedings, termination of parental rights, 
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etc., following the standards of the discipline. These are thorny issues with major 
implications for those involved and for which there is a call for more involvement 
from the scientific/forensic professional community to provide clearer guidelines 
for assessment and intervention in the context of the immigration experience. There 
are too many issues to consider, not only about the specific assessment tools to 
assess requests for asylum seekers and in cases of deportation procedures but also 
the assessment of the consequences for the detainees, of the family left behind (e.g., 
young children, elderly parents, etc.), as well as the assessment of trauma and per-
sonal safety in the country to where the immigrants are being deported.

These chapters provide a good example of the kind of challenges that anyone is 
likely to face when taking the steps to immigrate to another country; thus, the issues 
raised in these chapters do not only apply to a particular group of immigrants. We 
are aware that those crossing the border through Mexico are not the only individuals 
coming from Central and Latin America (Rojas-Flores, Clements, Hwang Koo, & 
London, 2017), but also people coming from Africa, the Middle East, and other 
parts of Europe (UNHCR, 2018, 2019), in much the same way that those crossing 
different European borders also come from many different countries of the Middle 
East and Africa. Part of the complication has to do with having to assess a trauma 
history which may have occurred before the immigration, during the immigration, 
and following the immigration experience where sufficient documentation may not 
be available. The chapter by Persyn and Owen (Chap. 10) provides an examination 
of the various ways the immigration experience functions as a toxic environment, 
producing intense stress in the lives of migrant children seeking refuge from an 
environment where their safety and lives are constantly threatened because of politi-
cal and socioeconomic conditions in their countries of origin. According to these 
authors, although their journey is fraught with much danger every step of the way, 
for these children/youth seeking asylum in other countries is the only viable solu-
tion for their safety. For some, that trauma history could include having to endure 
termination or even the threat of termination of parental rights, an issue addressed 
by Amrami and Javier in Chap. 11. The serious implications of being physically 
disconnected from direct parental connections already highlighted in the attachment 
literature are further addressed in this chapter, including the potential for the devel-
opment of psychopathology and criminality. This chapter also provides specific rec-
ommendations for a forensically sound assessment where the possibility for 
termination of parental rights is involved.

Included in this section are also two chapters dedicated to examining the inter-
section of trauma and police work (Chaps. 12 by Casarella and Beebe and 14 by 
Maddux). The fact of the matter is everybody who comes in contact with the judicial 
system as defendants or law enforcement officers brings their personal history that 
guides their behavior and the decisions they make. For some, that history may 
include severe traumatic experiences. With that in mind, we thought it is necessary 
and relevant to include an exploration of trauma in relation to fitness for duty and 
pre-employment evaluations of law enforcement personnel (Chap. 12), a discussion 
of the litigation challenges faced by victims of police misconduct, and our evaluation 
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procedures for assessing their trauma and other psychological injuries in civil rights 
and personal injury litigation (Chap. 14).

Considering the pernicious and insidious ways trauma can complicate one’s 
functioning, individuals coming into law enforcement careers are likely to find 
themselves face-to-face with the traumatic conditions in those seeking/needing their 
interventions. The officer’s personal familiarity with these intense and violent situ-
ations from their own histories may trigger in these officers a traumatic reaction and 
a job performance issue that could be harmful to the officer and/or a member of the 
community. The potential for inappropriate responses to these situations by police 
officers (e.g., excessive use of force) becomes more likely when these officers are 
not given the opportunity to explore and manage their own personal trauma histories 
and the conditions that may have triggered a reactivation of old traumas. 
Complicating things even more, excessive use of force problems disproportionately 
befall communities that have experienced historical, race-based, and other forms of 
trauma; these conditions have produced a distrust and poor relations with police, 
thereby, creating a volatile situation when being policed by officers with unad-
dressed trauma. In other words, there could be an intersection of traumatic stress 
between officers and civilians (adults and juveniles), particularly, within minority 
communities in disadvantaged neighborhoods.

The chapter by Foote (Chap. 13) in this section is meant to bring to the attention 
of the reader that even in cases of employment, we find trauma raising its ugly head, 
related to personal injury and discrimination. For this purpose, the reader finds the 
contribution by Foote who uses his extensive experience on personal injury and 
employment discrimination to provide the reader with comprehensive and clear 
guidelines to follow when involved in forensic assessments of these types of cases. 
This chapter is very specific about the steps to follow and issues to consider in order 
to provide an appropriate forensic assessment. It includes a discussion of specific 
tests that are considered the gold standards of forensic practice for those situations. 
This issue is also explored in the contribution by Maddux (Chap. 14) who looks at 
an application of this work in the police misconduct civil rights litigation context.
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Introduction

Forensic evaluations of parents in child protection matters are typically conducted 
at two points. Early in the life of the case, the focus is on risk and protective factors 
to recommend services to achieve parent–child reunification. At the permanency 
stage, the question is whether the parents have been sufficiently rehabilitated for 
their children to be safely returned. The impact of trauma is frequently underesti-
mated at both stages. Multiple sources of trauma can be in operation, particularly 
for African–American parents: interaction with the child protective service agency; 
the psychological evaluation process; the parent’s personal trauma history; and the 
family’s multigenerational experience of racial trauma. Unless psychologists iden-
tify and understand these contextual, personal, and racial sources of trauma, the 
parent’s symptoms and self-protective behaviors may be unwittingly escalated. The 
result is misdiagnosis, inadequate or inappropriate therapeutic interventions, and 
the ultimate loss of children permanently.

 Contextual Trauma

 Parental Reactions to Child Welfare System Involvement

For parents, involvement with the child welfare system is highly stressful, if not 
traumatic (Dumbrill, 2006; Morrison, 1996; Tuttle, Knudson-Martin, Levin, Taylor, 
& Andrews, 2007). Parents describe fear of the caseworker’s power, and feelings of 
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being out of control, and victimized. Many removals are made on an emergency 
basis. The process of the removal itself may be frightening to both parents and chil-
dren, particularly if there has been no preparation. Some removals involve physical 
altercations and the presence of police officers. If the child is placed in a setting 
unknown to the birth parent, anxiety is generated about the welfare of the child in 
this anonymous home.

Parents are typically angry at the child protective agency but are simultaneously 
asked to cooperate with the agency. While the removal of a child can trigger motiva-
tion in parents to do everything possible to regain custody, many parents become 
immobilized and overwhelmed with the multiple demands that are made in the 
wake of their abject emotional pain. The absence of the child is likely to trigger 
intense sadness, while being viewed as an “unfit” parent is experienced as shameful. 
The presence of fear, anxiety, anger, sadness, shame, and being overwhelmed can 
easily interfere with the parent’s ability to comply with expectations in an optimal 
manner. Rather than blaming parents for their predicament, acute distress, or diffi-
cult presentation, affording them the same sensitivity that is offered to other trauma-
tized populations may de-escalate their situational, normal response to separation 
from their children.

 The Psychological Evaluation Process

Parents are often required to undergo psychological evaluations involving inter-
views and testing. For the parent, the psychologist and the evaluation will be per-
ceived as extensions of the child protective agency. As such, the response of the 
traumatized and overwhelmed parent will be one of self-protection, and/or an exac-
erbation of their trauma symptoms. Psychologists must consider the real possibility 
that the parent’s behavior during an evaluation reflects a reaction to the trauma of 
the child’s removal and not the parent’s typical functioning. For example, a parent 
who reacts to an interview with minimal responses for fear of saying the wrong 
thing can be seen as not introspective and not likely to benefit from treatment. A 
parent who seems angry toward the psychologist or the evaluation process may be 
considered to have an impulse-control or mood problem, and, by extension, pose a 
potential danger to her children.

 Impact of Personal Trauma

Maternal mental illness is present in a significant percentage of cases open for 
investigation of child maltreatment (Westad & McConnell, 2012). Research sug-
gests a range of mental health problems (Gonzalez, 2014). Substance abuse is typi-
cally recognized, but many of these parents have co-occurring mental health 
conditions (Stromwall et al., 2008). Histories of trauma often play a significant but 
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unrecognized role in these conditions. Even in the absence of diagnosable mental 
health conditions, a history of personal trauma can play a major role in parenting 
and child maltreatment.

 Trauma Sequelae and Serious Mental Illness

Child protective workers typically refer parents for evaluations if they have psy-
chotic symptoms or serious problems with affect regulation. However, the role of 
trauma histories in these clients is often overlooked, and comorbid Posttraumatic 
Stress Disorder (PTSD) is often not diagnosed. Studies repeatedly indicate that the 
rates of both trauma exposure and PTSD in clients with severe mental illness are 
significantly higher than such rates in the general population (Alsawy, Wood, Taylor, 
& Morrison, 2015; Neria et al., 2008; O’Hare, Shen, & Sherrer, 2013). The trauma 
exposure in these studies does not seem to be the result of the psychotic symptoms 
but appears to predate psychotic symptoms. A history of interpersonal violence spe-
cifically was very common (Neria et al., 2008). These findings have been supported 
in multiple countries (Álvarez et al., 2012; Quarantini et al., 2010). When parents 
are diagnosed with severe mental illness, recommendations typically focus on 
ensuring compliance with medication and the trauma history is not addressed. This 
is an inadequate level of treatment.

As is generally true for clients with psychosis, individuals with Bipolar Disorder 
also have higher rates of diagnosable PTSD than the general population (Assion 
et al., 2009; Hernandez et al., 2013). A review of several studies (Otto et al., 2004) 
found that the rate of PTSD among Bipolar patients is roughly double the rate in the 
general population. Goldberg and Garno (2005) found diagnosable PTSD in about 
one-quarter of the patients with Bipolar Disorder they studied. Again, within child 
protective service evaluations, a diagnosis of Bipolar Disorder often results in a 
focus on medication compliance and an absence of treatment for trauma.

Patients with Bipolar Disorder and PTSD have significantly worse social func-
tioning (Neria et al., 2002) than those with Bipolar Disorder only. This comorbidity 
is associated with greater likelihood of the presence of a substance use disorder, 
lower likelihood of being in recovery, elevated rates of suicide attempts, lower role 
attainment, and more problematic quality of life (Otto et al., 2004). Certain prob-
lems associated with PTSD may be particularly responsible for these negative life 
outcomes. For example, triggers associated with traumatic histories can lead to 
 distress and panic, making the patient generally more emotionally labile. In addi-
tion, the chronic overarousal and difficulty sleeping associated with PTSD can put 
patients with Bipolar Disorder at risk for new episodes. Avoidance of stimuli that 
elicit trauma reactions can also result in the avoidance of activities and situations 
that could result in an improved quality of life. While many individuals with Bipolar 
Disorder alone can be managed quite well with medication and can appropriately 
parent children, the additional presence of PTSD makes the parent more unstable 
and more likely to engage in behavior that could put a child at risk of harm.
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Childhood trauma appears to be a significant factor for clients with Bipolar 
Disorder, as it is for clients with psychosis generally. Clients with Bipolar Disorder 
are particularly likely to have PTSD when there was a history of severe childhood 
abuse, especially sexual abuse (Goldberg & Garno, 2005). Maniglio (2013) studied 
the specific presence of a history of child sexual abuse among patients with Bipolar 
Disorder in a review of studies. The conclusion was that the trauma of child sexual 
abuse was associated with a more severe form of Bipolar Disorder that was strongly 
related to PTSD. In addition, the presence of a history of child sexual abuse was 
associated with more suicide attempts, substance use, and psychotic level symp-
toms. The presence of these additional difficulties puts the parent at greater risk of 
child protective service involvement and the permanent loss of children.

When only Bipolar Disorder or psychosis is identified in the psychological eval-
uation without recognition of a trauma history, the ensuing treatment will typically 
not address those aspects of the history that may trigger episodic dyscontrol or acute 
trauma sequelae. Thus, even if the parent is compliant with medication, the contin-
ued episodic dyscontrol is viewed as only the result of the psychosis or mood disor-
der and is not understood as connected to trauma. Without a focus on treating trauma 
as well as the comorbid condition, the likely outcome is an assessment that this 
parent will never be able to care for the child safely due to the comorbid condition, 
when the real issue is often an untreated trauma history.

 Complex Trauma and Borderline Personality Disorder

Many parents in child protection cases have histories of chronic abuse and neglect 
as children. Complex Trauma is identified as “the experience of multiple, chronic 
and prolonged, developmentally adverse traumatic events, most often of an inter-
personal nature and early-life onset” (van der Kolk, 2005, p. 401). The developing 
brain of the young child is impacted by these experiences in ways that scholars are 
now describing as “Developmental Trauma Disorder” (van der Kolk, 2005). These 
early experiences can have a lifelong impact in the areas of attachment, affect regu-
lation, behavior control, biology, cognition, dissociation, and self-concept (Cook, 
Blaustein, Spinazzola, & van der Kolk, 2003). A child who is not treated for these 
difficulties becomes an adult with impaired ways of coping that can negatively 
impact parenting. It is therefore important that a psychological assessment of a par-
ent include an assessment of the parent’s own early childhood history as a potential 
source of the parenting difficulty that has emerged.

“Betrayal trauma” refers to the experience of trauma caused by someone very 
close to a victim. In the case of children, it typically refers to abuse by parents and 
is thus related to the concept of Complex Trauma or Developmental Trauma 
Disorder. High levels of dissociation are associated with betrayal trauma as well as 
Complex Trauma and are further heightened in mothers who are then revictimized 
in adulthood (Hulette et al., 2011). Dissociation makes these women less aware of 
interpersonal threats to themselves and their children, and thus, they are more likely 
to be revictimized. The children of those women who were revictimized in adult-
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hood were more likely to experience interpersonal victimization themselves as 
compared with the children of women who had not been revictimized as adults. In 
addition, betrayal trauma also appears to be related to the development of Borderline 
Personality Disorder. DeGregorio (2013) argues that the neuropsychological mech-
anisms impacted by serious and chronic childhood abuse create deficits in social, 
cognitive, emotional, and behavioral domains that are linked not only to the devel-
opment of Borderline Personality Disorder but are also linked to problems in par-
enting. Parents with Borderline Personality Disorder experience problems with 
stress and reactivity, the ability to regulate affect, and effective attunement to their 
child’s emotional states.

A recent review raises the question of whether Borderline Personality Disorder 
is really a disorder of Complex Trauma (MacIntosh, Godbout, & Dubash, 2015), as 
the core components of Borderline Personality Disorder contain features that have 
been described as consequences of chronic childhood trauma: affect dysregulation, 
problems with relational adjustment, and problems with identity integration (includ-
ing dissociation). It is these features that may be core to an understanding of the 
psychological difficulties that can result in child maltreatment.

Studies that specifically examine a child protective service population appear to 
provide further support for the relationship between Complex Trauma and 
Borderline Personality Disorder. A comparison of birth mothers involved with 
child protective services with a community control group found that mothers 
involved with child protective services had a higher rate of reported maltreatment 
in their own childhoods, as well as more features of Borderline Personality 
Disorder (Perepletchikova, Ansell, & Axelrod, 2012). Those with the most 
Borderline Personality features also had the most severe histories of maltreatment. 
However, it was the presence of Borderline Personality features, rather than the 
maltreatment history or even the presence of substance abuse, which predicted 
involvement with child protective services. These parents appear to have more dif-
ficulty maintaining a risk-free environment for children, even if they do not abuse 
or neglect their children.

 Trauma and Substance Use

Many people with traumatic histories, both children and adults, never receive the 
treatment they need in the aftermath of those experiences. Without adequate treat-
ment and support, trauma often results in long-term subjective suffering from which 
people frequently seek to escape. A large and growing literature has found a positive 
relationship between histories of trauma and substance use problems (Keyser- 
Marcus et al., 2015). The presence of emotional dysregulation following child abuse 
seems to play a major role in the development of adult substance abuse (Mandavia, 
Robinson, Bradley, Ressler, & Powers, 2016). Parents who have used substances to 
self-medicate subjective distress produced by trauma often find themselves in fur-
ther difficulty economically, socially, and legally, as well as in their capacity to 
parent in a reliable and consistent manner. As is true for serious mental illness, there 
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is a tendency in child protective service evaluations to focus on compliance with 
drug treatment and with a cessation of drug use, without identifying and addressing 
the underlying trauma that stimulated the substance abuse. Thus, when parents con-
tinue to relapse, they are blamed for not being ready to live in recovery, not having 
sufficient self-control, or not loving their children enough, when the real problem is 
often going back into a trauma-filled environment or not sufficiently quelling the 
symptoms associated with the original trauma.

 Trauma and Parenting

Trauma from any source and its psychological consequences can impact parenting. 
Discussions of transgenerational trauma, intergenerational transmission of trauma, 
and historical trauma began in earnest in psychology with the examination of the 
impact of the European Holocaust on children of survivors. The idea that traumatic 
experiences of parents individually or communities of people collectively can 
impact subsequent generations continues to be the subject of considerable interest 
from psychological, historical, and biological perspectives.

Studies on the impact of parental PTSD specifically suggest an impairment in the 
parent–child relationship (van Ee, Kleber, & Jongmans, 2016). Several relational 
patterns are found in traumatized parents: less emotional availability; a more nega-
tive perception of their children; more easily dysregulated/distressed children. 
These relational patterns are like those of depressed and anxious parents. Caregivers 
substantiated for child abuse or neglect with a trauma history were found to have 
higher scores on the Child Abuse Potential Inventory than those without such a 
reported history (Craig & Sprang, 2007).

Trauma also appears to have an indirect effect upon parenting, in that there are 
elevated rates of postpartum depression in woman with a history of childhood trauma. 
Postpartum depression can affect the interaction and attachment between the child and 
mother and is associated with subsequent problems in the child (Choi et al., 2017). If 
a parent–child dyad with problematic interactions and attachment is the subject of a 
forensic evaluation, it is important to assess for both a history of parental trauma and 
of postpartum depression. This will provide the opportunity for an appropriate level of 
treatment that will assist each member of the dyad in the present and also serve a 
preventative function should the parent become pregnant again.

 Intergenerational Transmission of Child Abuse

The literature is generally supportive of the concept of an “intergenerational trans-
mission of abuse” (Bartlett, Kotake, Fauth, & Easterbrooks, 2017). However, the 
degree of this transmission and the factors that provide protection are subject to 
continuing research.
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There have been findings that suggest “type-to-type” correspondence in trans-
mission, that is, parents who were neglected tend to be neglectful and parents who 
were physically abused tend to become physically abusive (Kim, 2009). A recent 
study (Bartlett et al., 2017) found that mothers who had experienced some type of 
maltreatment as children were much more likely to have maltreated their children in 
some manner, as compared with mothers who had not had this experience. They 
concluded, “As expected, although type-to-type (homotypic) transmission of neglect 
was strongly predicted across generations, when mothers had childhood histories of 
abuse and neglect, the likelihood of their own children experiencing multiple types 
of maltreatment, even by preschool age, increased sharply” (Bartlett et  al., 
2017, p. 92).

The presence of multiple types of maltreatment seems critical in the production 
of mental health problems that could lead to transmission of child abuse. Edwards, 
Holden, Felitti, and Anda (2003) studied a large sample of adults in a health main-
tenance organization and found that the number of types of abusive experiences 
(physical, sexual, witnessing maternal battering) was associated with poorer mental 
health. Furthermore, emotional abuse (e.g., being called names by a parent, feeling 
hated by a parent) had a significant main effect on mental health as an adult, and its 
presence heightened the impact of other types of abuse.

The presence of trauma symptoms in parents plays a mediational role in the 
intergenerational transmission of risk for physical abuse. Milner (2010) found that 
individuals with problems with self-reference (identity confusion) and with tension 
reduction behavior demonstrated heightened risk. Both problems are particularly 
associated with histories of Complex Trauma. High levels of defensive avoidance, a 
symptom typically associated with PTSD, was also predictive of heightened risk of 
intergenerational transmission of physical abuse.

Similarly, dissociation, a common consequence of repeated trauma, has also 
been implicated in the intergenerational transmission of child abuse. Focusing 
again on physical abuse, Narang and Contreras (2005) found that elevated dissocia-
tion was associated with higher physical abuse potential. Furthermore, parents who 
were physically abused and were also raised in a family environment characterized 
as uncohesive, unexpressive, and conflictual had higher levels of dissociation. 
Dissociation is often not identified during forensic evaluations unless the examiner 
inquires about it directly or it is manifested during the interview. When manifested, 
it can easily be misunderstood as a lack of interest in the content of the discussion, 
resulting in a parent being seen as uninvested in the process. Neglecting to identify 
dissociation can easily result in a client’s lack of improvement when services are 
offered.

Another study confirmed emotional dysregulation and negative affect in mothers 
who experienced physical abuse as children to be mediators of the intergenerational 
transmission of child physical abuse (Smith, Cross, Winkler, Jovanovic, & Bradley, 
2014). Emotional dysregulation and negative affect are likely to be identified in a 
forensic evaluation. However, if they are not understood as related to trauma, they 
can be easily misunderstood as general hostility and resistance.
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 Racial Trauma

Although multiple authors cite the importance of identifying trauma, few recognize 
the existence and importance of racial trauma, especially for African–American 
parents within the context of child protective services and related forensic psycho-
logical evaluations.

A disproportionate number of African–American children across the country are 
placed in foster care and eventually freed for adoption through child protective ser-
vice involvement (Dettlaff & Rycraft, 2010; Miller & Ward, 2008; Roberts, 2002). 
Factors that contribute to the disproportionality are: poverty; living in an urban poor 
neighborhood; institutional racism in the form of policy and procedures; a lack of 
staff cultural awareness and competence; staff fear of liability; high caseloads; and 
ineffective service delivery.

Bias in legal and mental health services was also reported to contribute to the 
disproportionality for African–Americans in the child welfare system. Several 
sources (Dettlaff & Rycraft, 2010; Miller & Ward, 2008) report disproportionality 
stemming from legal services to include the following issues: the quality of legal 
representation; inequity in child protective agency and court decisions; and the ten-
dency to use middle-class standards for family reunification. Roberts (2002) 
reported that court decisions where parenting capacity is considered irrelevant to the 
issue of the child’s “best interests” and the court’s tendency to rely on forensic 
evaluations produced by the child welfare agency rather than attorneys for parents 
and children contribute to disproportionality. Dettlaff  & Rycraft (2010) reported 
mental health services to be insensitive to the needs and worldview of African–
American parents. In addition, Roberts (2002) reported mental health services con-
tribute to disproportionality for African–Americans by: legitimizing the ongoing 
separation of parents and children; interpreting parental poverty and cultural issues 
as indicative of psychological deficiency; giving mental health providers monetary 
incentives to render opinions that side with the child welfare agency; giving the 
child welfare agency incentives to choose mental health providers that agree with 
them; and penalizing parents when they disagree with or question child protective 
service actions or child removal. Thus, for African–American parents, involvement 
with child protective services mirrors the race-based discrimination and oppression 
they experience in the larger society. This increases the likelihood that they will 
have a negative response to the child protective service system. This negative 
response reflects their lived experience of racism.

“Racial trauma,” the repeated exposure to the chronic stressor of racism, has a 
cumulative effect on the individual and across multiple generations in a manner that 
is similar to the symptoms and sequelae noted in PTSD and Complex Trauma 
(Carlson, 1997; Carter, 2007; Comas-Diaz, Hall, & Neville, 2019; DeGruy, 2017; 
Ford, 2008; Franklin, Boyd-Franklin, & Kelly, 2006; Helms, Nicolas, & Green, 
2012; Holmes, Facemire, & DaFonseca, 2016; Watson, Deblaere, Langrehr, Zelaya, 
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& Flores, 2016). Symptoms resulting from racial trauma include: reexperiencing; 
hyperarousal; hypervigilance; avoidance; dissociation; memory impairment; 
denial; limited emotional range; emotional reactivity; helplessness; anxiety; depres-
sion; anger/rage; self-blame; shame/guilt; poor self-concept; identity confusion; 
adoption of the belief system of the oppressor; self-defeating or overcompensating 
behaviors; poor/unstable relationships; inability to protect the self and others from 
situations that signal racism; exhaustion; and a high incidence of immune system 
and other medical problems (Carlson, 1997; Carter, 2007; DeGruy, 2017). As is 
true for more traditional forms of trauma, when racial trauma is also not identified 
and treated, parents will be at a higher risk for continuing to experience symptoms 
that will negatively impact their treatment success, functioning, and child protec-
tive service case.

Several studies have found a relationship between race-based stressors, trauma 
symptoms, mental health, and well-being. A direct relationship has been found 
between the level of racial discrimination and the level of dissociation (Polanco- 
Roman, Danies, & Anglin, 2016). Experiencing microaggressions has been found to 
be associated with depression and somatic symptoms (Holmes et al., 2016). Lastly, 
experiences with racial discrimination, and/or the frequency of racial discrimina-
tion, was found to predict PTSD diagnostic status, and was also found to be related 
to poorer general functioning in African–Americans (Sibrava et al., 2019). These 
studies demonstrate that, in order to be “culturally competent,” attempts to address 
mental health and well-being among African–Americans must include a component 
that identifies and addresses racial trauma.

Racial trauma also impacts patterns of parent–child interaction and discipline. 
In comparison to white middle-class populations, African–American parenting 
styles often appear harsh and are more likely to include physical discipline 
(Dodge, McLoyd, & Lansford, 2005). African–American parents are often judged 
negatively during observations with their children and are frequently referred to 
parenting classes and family therapy. These negative characterizations often 
reflect a lack of recognition that the parenting styles, attitudes, and discipline pat-
terns of African–American parents are adaptive and serve as a protective factor for 
many African–American children. Dodge et  al. (2005) reported the parenting 
styles of African–Americans demonstrate the following strengths: these styles 
protect children from encounters with racism and from the dangers of the street; 
African–American children typically view strict discipline as a sign of family 
love and caring; greater African–American parental control and supervision were 
related to increased child well-being and higher grades in low-income neighbor-
hoods. Within the African–American community, physical discipline is not neces-
sarily seen as a sign of aggression. When African–American parents use culturally 
appropriate levels of physical discipline, it is done within the context of unquali-
fied love and acceptance for the child, at levels that are far below the threshold for 
physical abuse (Dodge et al., 2005).
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 Assessment Process

 Parent Interview

The goal of the parent interview is more than just collecting data. It is the psycholo-
gist’s opportunity to demonstrate sensitivity toward the traumatized, anxious, upset 
parent, and demonstrate sensitivity to the power inequity and sociopolitical context 
of the evaluation. Psychologists can start the clinical evaluation by asking the parent 
several questions:

• How the parent feels about the interview
• Whether the parent has concerns about the evaluation
• What the parent’s perceptions are regarding experiences with child protective 

services and the court

In addition to the above questions, the psychologist should also:

• Communicate awareness of the possibility of cultural, racial, and disproportion-
ality issues in the evaluation and child protective service process;

• Establish the parent as the expert regarding these issues;
• Verbalize an openness to learn about and discuss these issues with the parent.

This approach provides the opportunity for the parent to feel empowered, 
decrease some of their self-protective behaviors, and to be more open and coopera-
tive during the interview. It also allows the psychologist to demonstrate empathy, 
join with the client, and potentially be viewed as an ally.

During the evaluation, many parents will not identify their experiences as “trau-
mas” or “maltreatment.” Therefore, traumatic experiences can be elicited through 
questions that would produce a more general narrative about the parent’s history. 
Parental narratives are likely to clarify themes of significance to the parent. It is 
important for the psychologist to be alert to the kinds of persistent interactions and 
misuse of power that characterize homes with chronic emotional abuse and domes-
tic violence. Trauma narratives should include information about:

• Recollections of losses and separations
• Reasons for changes of residence
• Parenting practices in the parents’ childhoods and with their own children
• Histories of conflicts in the home and in the community
• Sexual activity
• Experiences of coercion in adolescence and adulthood

The literature indicates that it is imperative to ask African–American parents 
specifically about their racial trauma histories. As recommended above for general 
traumas, the psychologist should also elicit narratives from the parent about their 
lifespan experiences with racism and discrimination. Examples of areas of inquiry 
include:
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• The parents’ experiences with racism and discrimination over their lifetime
• Specific instances of racism and discrimination that have had the most impact on them
• How these experiences shape who they are today
• What these experiences taught them
• What strategies they use to combat or counter their experience of racism and 

discrimination
• Whether these discrimination experiences and coping strategies manifested 

themselves during the current child protective service case

The nuance and richness of the parent narratives during the clinical interview far 
surpasses the type of information gleaned from merely having parents fill out imper-
sonal personality and parenting inventories. This approach is especially critical for 
African–American parents, as it will produce a more accurate assessment and better 
prepare parents to engage in treatment.

 Formal Testing

For the child protection agency and the court, psychological testing is viewed as a 
benign and objective way to determine the presence of problems. Unfortunately, the 
history of testing shows it to be far from impartial. Rather, psychological tests, psy-
chological theories, and the use of standardized norms have a history of being 
employed to legitimize bias and the social control of oppressed groups (Franklin, 
1991; Kamin, 1974; Sue & Sue, 2016). The standards of functioning are based upon 
the attitudes, behavior, and performance of a white middle-class population. This 
does not recognize that the culture of oppressed parents imbues them with a differ-
ent set of attitudes, behaviors, strengths, and worldviews that are adaptive for them 
(Boyd-Franklin, 2003; Kamin, 1974; McLoyd et al., 2005; Ramseur, 1991; Sue & 
Sue, 2016).

In addition to standard techniques, psychologists should consider using tests 
designed specifically to assess traumatic experiences and sequelae. Some of these 
tests include the Trauma Symptom Inventory -2 (Briere, 2011) and the Inventory of 
Altered Self-Capacities (Briere, 1998). Atkins (2014) provides a critique of 16 instru-
ments used to measure perceived racial discrimination. Of the 16 instruments that 
were studied, only the adult Index of Race-Related Stress (IRRS) (Utsey & Ponterotto, 
1996) was found to have all its racism subscales confirmed via factor analysis 
(Cultural, Institutional, Individual, and Collective Racism). The IRRS is a 46-item test 
that measures the frequency with which African–Americans encounter discrimination 
on a 5-point Likert scale. The IRRS also comes in a brief 22-item version (Utsey, 
1999). In addition, a study by Sibrava et al. (2019) utilized the Everyday Discrimination 
Scale (Williams & Mohammed, 2009; Williams, Yu, Jackson, & Anderson, 1997), 
which was reported to be a 9-item scale with good psychometric properties that has 
been used in the United States and internationally.
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 Written Report

Being treated with dignity and respect is very important for all parents, particularly 
for those of African descent (Boyd-Franklin, 2003; DeGruy, 2017; Sue & Sue, 
2016). However, a lack of respect is often evident in the written psychological 
report. Parents may see the document and feel misunderstood, demeaned, over- 
pathologized, or even re-traumatized. This emotional harm contributes to difficul-
ties completing services, including cooperation with future evaluations. The written 
report should offer a balanced view of the parent, where strengths, survival skills, 
and cultural issues, as well as problem areas are noted. Parents’ statements should 
not be transcribed in broken English, which contributes to the parent appearing 
intellectually limited and incompetent. Surnames and not first names should be used 
to refer to adult clients.

 Testing Section

The testing section of the written report should discuss the ways in which the parent 
differs, if at all, from the predominant normative group of any psychological tests 
administered, including cognitive, personality, or parenting instruments. This sec-
tion should outline what the literature says about performance differences between 
respective groups, and the cautions indicated by these differences. Any suggestion 
that IQ or other test scores are absolute or immutable or are more than a sample of 
behavior, with a related margin of error, should be avoided. If an adaptive behavior 
measure was not given, a diagnosis of Intellectual Disability cannot be used 
(American Psychiatric Association, 2013).

 Diagnostic Issues

The presence of diagnoses in a forensic psychological report often suggests to child 
protective services staff and the court that the client cannot parent. These profes-
sionals typically do not understand that having a mental health diagnosis does not 
necessarily indicate that parents are low functioning in comparison to the general 
population. The inappropriate portrayal of parents as pathological increases the 
likelihood that their children will not be returned to their care. When using diagno-
ses in child welfare cases, it is particularly important that the evaluator identify not 
only whether treatment is indicated, but also what the specific child safety risks are, 
if any, from such a diagnosis.

There are symptoms associated with trauma, particularly flashbacks, that may be 
misunderstood as symptoms of psychotic-level conditions. This kind of misdiagno-
sis has disastrous consequences for providing appropriate treatment as well as for 
child welfare outcomes. In addition, if there are comorbid diagnoses like 
Posttraumatic Stress Disorder, Complex Trauma, or other trauma sequelae, these 
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are associated with a more complicated clinical picture. As stated earlier, without 
the recognition of trauma in the diagnostic assessment, progress in treatment of 
comorbid conditions may be significantly impaired. It is critical that trauma symp-
toms and issues be identified.

Despite the similarities between the symptoms of racial trauma and PTSD, the 
Diagnostic and Statistical Manual of Mental Disorders  - Fifth Edition (DSM-5) 
(American Psychiatric Association, 2013) does not specifically recognize race- 
based trauma in its diagnostic nomenclature (Carter, 2007; DeGruy, 2017; Ford, 
2008; Franklin et al., 2006; Helms et al., 2012; Holmes et al., 2016; Watson et al., 
2016). A PTSD diagnosis requires an index event described as “actual or threatened 
death, serious injury or sexual violence” (American Psychiatric Association, 2013, 
p. 271). Most race-based events will not meet this criterion, despite the high level of 
victim suffering (Carter, 2007; Helms et al., 2012; Franklin et al., 2006; Watson 
et al., 2016), unless there is the threat of serious physical injury.

In cases where a race-based traumatic event does reach the threshold for a diag-
nosis of PTSD, there is a question as to whether giving a diagnosis is appropriate. 
Diagnoses presuppose pathology in the individual, rather than recognizing racial 
trauma symptoms to be a normal response to a malevolent environment (Carter, 
2007; Franklin et al., 2006; Holmes et al., 2016). This becomes important in child 
welfare cases because a treatment plan for an individual with PTSD would be one 
of the trauma-informed therapies, whereas a treatment plan for racial trauma could 
simply involve some type of system intervention or client education. Within this 
context, a PTSD diagnosis may serve to further stigmatize the parent and cause 
child protective services to view the parent as more impaired than warranted. This 
could result in a longer mandate for services than is warranted, and result in a delay 
in family reunification.

African–Americans are typically inappropriately overdiagnosed, overmedicated, 
and undertreated in comparison to white middle-class populations (US Public 
Health Service, Office of the Surgeon General, Center for Mental Health, National 
Institute of Mental Health, 1999). This finding supports the authors’ observation for 
African–American parents in child welfare cases to be more likely to be erroneously 
diagnosed with psychosis, Bipolar Disorder, or a Personality Disorder. Diagnostic 
differences may be due in part to the cultural insensitivity inherent in psychological 
tests and among many evaluators. However, it may also be due to the misinterpreta-
tion of sequelae of racial trauma as symptoms of clinical pathology rather than 
normal cultural variants. For example, African–American parents may be diagnosed 
as “paranoid” when they verbalize that “the system is against” them or be consid-
ered “religiously preoccupied” or “psychotic” because they admit “God frequently 
talks” to them. They may also be diagnosed with Bipolar Disorder because they 
present as “angry” during the interview. After being inappropriately diagnosed, it is 
not unusual for African–American parents to refuse to participate in the prescribed 
treatment. This refusal is typically labeled as “noncompliance” by the child protec-
tive service agency and the subsequent forensic psychologist, which in turn limits 
the likelihood that the child will be returned to the parent’s care.
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 Service Recommendations

There is a timetable within which parents must successfully complete services 
before their children can be returned to their care. There are often problems with the 
timeliness, the availability, the quality, the cultural appropriateness, and the breadth 
of services available through child protection agencies, particularly those provided 
to African–American parents (Dettlaff & Rycraft, 2010; Miller & Ward, 2008; 
Roberts, 2002). If parents do not complete services and improve, they may be 
deemed either unwilling or unable to correct the factors that are thought to be 
responsible for harm to their children.

When parents are not considered sufficiently rehabilitated, they are typically 
blamed for their lack of progress when many other factors may have played a role. 
The multiple external variables that pose problems are rarely recognized. For exam-
ple, if a serious mental illness is diagnosed, the primary recommendation is typi-
cally medication. However, if Posttraumatic Stress Disorder and other trauma 
sequelae are present and not diagnosed, psychopharmacology may be inappropriate 
or insufficient. Other barriers to treatment include: no money for transportation to 
services; services that are far away from the parent’s community; no childcare; 
scheduling services during the parent’s work hours; not sufficiently explaining the 
rationale for services; poor communications with parents about appointment dates, 
times, and addresses; frequent turnover in service staff; the excessive use of group 
rather than individually oriented services; generic services that do not address the 
specific facts of the parent’s child protective case; overscheduling parents with an 
excessive amount of services at one time; a lack of specialized mental health ser-
vices; and not adequately addressing rapport, client resistance, and cultural prefer-
ences. Under these circumstances, parents are not likely to demonstrate significant 
improvements even when they attempt compliance with the recommended interven-
tions. In contrast, clients who receive effective psychosocial interventions that tar-
get their trauma sequelae are much more likely to be able to manage their affective 
reactivity, create stability for their children, and achieve a positive child protective 
service outcome. Finally, it is important for psychologists to differentiate between 
suggestions for continued services that might be generally helpful and those that are 
required for a child to be safe, because suggestions for further treatment are often 
interpreted as necessary for reunification.

The literature suggests treating Posttraumatic Stress Disorder directly, once it is 
diagnosed, even when clients have comorbid diagnoses (Grubaugh et  al., 2016). 
Similarly, it is recommended that those with histories of both psychological trauma 
and substance abuse problems be treated in an integrated manner (Dass-Brailsford 
& Myrick, 2010), as these clients tend to relapse quickly when treatment for either 
trauma or substance abuse is delayed.

When the symptom picture suggests borderline pathology or Complex Trauma, 
typically associated with histories of chronic trauma dating to childhood, Dialectical 
Behavior Therapy (DBT) should be considered. It should be noted, however, that 
evidence-based treatments are likely to require modification or time extensions, due 
to the number of multiple current stressors impacting these parents. Many parents 
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involved in the child welfare system are also struggling with the chronic difficulties 
associated with concentrated poverty, like adequate housing, income, problematic 
schools, safety, and health issues. In addition, current approaches to the treatment of 
Complex Trauma suggest a three-stage model (safety, stabilization, and engage-
ment; trauma memory and emotion processing; application to present and future), 
particularly for those with impaired relationships. This model involves considerably 
more time than treatments designated for simple trauma and classic PTSD (Courtois 
& Ford, 2013). Therefore, psychological evaluations should also include clear rec-
ommendations about what will be required to offer reasonable, adequate, and appro-
priate interventions. Furthermore, the psychologist should describe the kinds of 
positive changes that are likely to result from appropriate treatment.

Special consideration regarding interventions is also necessary as it pertains to 
domestic violence. A parent living in a situation characterized by intimate partner 
violence may well be traumatized by those experiences. The general tendency in 
child protection cases is to focus on eliminating the violence from the child’s life. It 
is important to remember, however, that even when the violence stops, a parent who 
has been traumatized by these and other experiences may be struggling with trauma 
sequelae that can negatively affect parenting. Such parents may remain highly anx-
ious, depressed, dissociative, and/or affectively labile. They can misperceive benign 
situations with children as very threatening or, conversely, be nonresponsive. Often, 
the perpetrator is underserved once removed from the home, and there are minimal 
services geared toward clinically appropriate and safe family reunification. Generic 
parenting or anger-control classes that do not address the trauma triggers inherent in 
the parent’s interactions with the child or partner, or that do not address the specific 
characteristics of the parent’s interactions with the specific child or partner, will be 
minimally effective.

As is true for personal trauma, African–American parents will only make partial 
improvements if racial trauma is not identified and incorporated into treatment. 
African–American parents need providers who possess an understanding of cultural 
issues and who will help them respond to racism in a manner that will facilitate 
rather than sabotage the return of their children. Trauma treatments like Eye 
Movement Desensitization and Reprocessing (EMDR), focused directly on memo-
ries of racial events and symptoms, have been useful in processing trauma across a 
variety of cultural issues (Nickerson, 2017). Numerous authors (Anderson & 
Stevenson, 2019; Coard & Sellers, 2005; DeGruy, 2017; Helms et  al., 2012; 
Polanco-Roman et al., 2016; Sue & Sue, 2016; Sue et al., 2019) offer other tech-
niques that forensic psychologists can also recommend for therapists to use to help 
African–American parents decrease racial trauma:

• Preemptive and anticipatory conversations with clients about race and racism
• Helping the client develop the ability to accurately read racist encounters
• Helping the client develop a repertoire of active strategies to implement during 

racist encounters
• Helping the client develop the ability to process or rewrite racist encounters in a 

positive manner
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• Helping the client develop cultural pride and a positive racial identity
• Moving beyond client survival and coping toward concrete strategies that clients, 

bystanders, and allies can perform in response to perpetrators

The literature reports the above strategies have the potential to decrease dissocia-
tion and mitigate the effects of racial distress in African–American populations 
(Anderson & Stevenson, 2019; Coard & Sellers, 2005; DeGruy, 2005; Helms et al., 
2012; Polanco-Roman et al., 2016; Sue & Sue, 2016; Sue et al., 2019). Therefore, it 
is incumbent upon mental health professionals to incorporate issues regarding posi-
tive racial coping, racial identity, and racial socialization into their work with 
African–Americans, as well as refer clients to African-centered community-based 
organizations.

Finally, given the socioeconomic conditions of many of these parents, it is some-
times necessary for child protective services to help with housing, vocational devel-
opment, and employment opportunities. However, poverty is not a legitimate reason 
for removing children or terminating parental rights, and problems in economic and 
housing stability, endemic in poor communities, should not be the reason a psy-
chologist finds a parent unfit for reunification.

 Conclusion

Trauma is central to the lives of many parents involved in the child welfare system. 
This chapter has reviewed ways in which trauma can affect a parent’s psychological 
status, although its significance and impact are often under-recognized and miscon-
strued. Inquiries into the client’s current perspective about the child welfare system 
and the psychological evaluation process, the client’s personal trauma exposure, and 
the client’s experiences of racial trauma are all necessary. Without a full understand-
ing of the existence of trauma and its impact, it is likely that the findings of the 
evaluation will be limited at best and potentially harmful to the parent and child. 
Therefore, it is incumbent upon the evaluator to take steps to develop rapport with 
the parent, to take a thorough history with particular attention to traumatic experi-
ences (including racially traumatic experiences), to assess whether trauma sequelae 
are present in the current symptom picture, and to offer treatment suggestions and 
plans that take traumatic histories, culture, and the context into account.

 Questions/Activities for Further Exploration

 1. Why is it important to understand the context in which a forensic evaluation 
occurs? What is the impact on parents of being evaluated in the context of a child 
protection case?

 2. What measures can psychologists take to minimize the impact of contextual trauma?

S. C. Esquilin and D. M. Williams Johnson



197

 3. What is the role of trauma in the intergenerational transmission of child abuse?
 4. What is meant by “racial trauma”? How does racial trauma affect African–

American parents and child welfare forensic psychological evaluations?
 5. Consider the relationship between the experience of separation from children for 

African–American parents today with the legacy of forced removal of children 
from enslaved Africans historically. How might that legacy impact parents involved 
in the child welfare system? Are there other groups who have experienced or are 
experiencing similar family disruptions by governmental agencies?

 6. What are some techniques psychologists can employ to assess histories of trauma 
in parents?

 7. How is the accurate identification of trauma and its sequelae important in recom-
mending services for parents involved in child protection cases? What are the 
likely outcomes when trauma is not identified?

 8. What are some specific strategies that psychological evaluations can recommend 
to help African–American parents decrease racial trauma?
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Chapter 9
Trauma-Informed Child Custody 
Evaluation as Delinquency Prevention

Amanda D. Zelechoski, Rachel Lindsay, and Lori Heusel

 Introduction

It is well established that child custody evaluations are among the most complex and 
high-risk types of forensic mental health assessments to conduct (Melton et  al., 
2018). There are typically many individuals involved in the evaluation process 
(including parties and third-party collaterals) and the evaluator’s findings and 
recommendations are often weighted heavily by the legal decision-maker. When a 
child custody evaluator becomes involved, it is usually after a period of intense 
family conflict, which can have long-standing adverse impacts on children’s well- 
being and put them at risk for future problem behavior. The focus of this chapter is 
how such family conflict can be a risk factor for later delinquent behavior, and how 
custody evaluations can potentially serve as a protective factor. After discussing the 
empirical relationship between family conflict and delinquency, we provide a brief 
overview of the typical child custody evaluation process and offer ideas about how 
to incorporate more of a delinquency prevention framework into child custody 
evaluations. Given the robust efficacy of trauma-informed approaches, particularly 
in the area of juvenile delinquency prevention, we then highlight specific ways child 
custody evaluators can be trauma-informed and more prevention-oriented throughout 
the evaluation process. We follow this with a brief case example that demonstrates 
some of the concepts included in this chapter and conclude with a discussion of 
additional policy and implementation considerations.

A. D. Zelechoski (*) · R. Lindsay · L. Heusel 
Valparaiso University, Valparaiso, IN, USA
e-mail: amanda.zelechoski@valpo.edu; rachel.lindsay@valpo.edu; lori.heusel@valpo.edu

http://crossmark.crossref.org/dialog/?doi=10.1007/978-3-030-33106-1_9&domain=pdf
mailto:amanda.zelechoski@valpo.edu
mailto:rachel.lindsay@valpo.edu
mailto:lori.heusel@valpo.edu


202

 Overview of the Relationship Between Family Conflict 
and Juvenile Delinquency

As far back as documentation exists, scholars have been fascinated with and con-
cerned about the relationship between family structure and long-term societal and 
individual outcomes. The constellation of the “typical” American family has seen 
dramatic fluctuation over the last several centuries related to what or who comprises 
a nuclear family, whether either or both parents work outside the home, and how 
child-rearing responsibilities are allocated (Sanburn, 2010). Part of this evolution is 
attributable to broader societal trends, such as lower marriage rates, higher cohabi-
tation and remarriage/blended family rates, and increased racial, ethnic, and sexual 
orientation diversity within families (Melton et al., 2018). As the family structure 
landscape has changed over time, so has our understanding about the impact of 
parental conflict and separation on children.

Over the last century, a robust body of research has accumulated regarding the 
relationship between parental separation or divorce and negative outcomes for chil-
dren, the most extreme of which may be juvenile delinquency. Though parental con-
flict and separation is, undoubtedly, a time of adjustment and disruption, many 
children demonstrate resilience, proving that long-term negative consequences are not 
necessarily inevitable (Kelly & Emery, 2003). However, there have also been numer-
ous studies that found children from divorced families have a greater likelihood of 
engaging in delinquent behavior (e.g., Burt, Barnes, McGue, & Iacono, 2008; Demuth 
& Brown, 2004; Price & Kunz, 2003). As Price and Kunz (2003) noted in their com-
prehensive meta-analysis, this could be due to a myriad of factors that include differ-
ential processing by the juvenile justice system for children from “broken” versus 
“intact” homes, and not just due to the circumstances surrounding parental conflict 
and separation. Their results generally supported the abundance of research that estab-
lishes a link between parental separation and delinquency, but also cautions that 
divorce may not be the primary or the only factor in this relationship.

It is complex and, to some extent, impossible to establish a direct causal relation-
ship between family conflict and delinquency, given the numerous moderating, 
mediating, and confounding factors that play a role, as well as the inability to carry 
out various types of controlled and randomized experiments in this domain due to 
ethical issues. Additional variables that could simultaneously be serving as risk fac-
tors for delinquency include increased financial pressure as a result of the parental 
separation; frequency and intensity of pre-separation conflict; presence of domestic 
violence, abuse, or neglect; instability or displacement due to the separation, nature, 
and quality of each parent’s relationshipwith the child; each parent’s ability to mon-
itor, manage, nurture, and appropriately discipline the child; poor academic achieve-
ment or motivation; and other preexisting or exacerbated mental health issues of the 
parents and/or child (Melton et  al., 2018; Price & Kunz, 2003). However, what 
seems clear is that there is, indeed, a relationship between parental conflict and 
adverse outcomes for children, even if the nature of that relationship is not quite 
understood (Zelechoski, 2015).
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It is also unclear whether parental separation itself serves as a risk or protective 
factor and under what circumstances. For many children, the parental separation or 
divorce is the culmination of a long period of exposure to other risk factors, such as 
ongoing parental conflict, domestic violence, and instability in the home. Following 
the parental separation, additional risks may emerge, such as reduced or lost 
connections to important relationships, relocation and displacement, and increased 
economic pressures. Numerous studies confirm that divorce increases the risk for 
adjustment problems and Kelly and Emery (2003) noted that “the largest effects are 
seen in externalizing symptoms, including conduct disorders, antisocial behaviors, 
and problems with authority figures and parents” (p.  355). These types of post- 
divorce or separation outcomes are consistent with common emotional and 
behavioral precursors to juvenile justice involvement (Li & Lerner, 2011).

However, for some children, the parental separation can serve as a protective fac-
tor in mitigating risk for long-term adverse outcomes. This may be due to increased 
environmental stability, such as a reduction in exposure to daily conflict and estab-
lishment of a consistent custodial arrangement and schedule. It may also be due to 
improved relationships and support, including increased quality (as opposed to fre-
quency) of time spent with each parent and increased parenting competence follow-
ing separation (Kelly & Emery, 2003). These are just some examples that highlight 
the importance of remaining cognizant of the ways in which the process of parental 
separation can both increase and decrease risk for future negative outcomes, includ-
ing delinquency.

 Systemic Involvement and Overlap

There are three systems that frequently overlap or interact when substantial family 
conflict is present: the family court system, the child welfare system, and the 
juvenile justice system. The family court system handles cases involving family 
matters such as custody, paternity, support, visitation, adoption, and divorce cases 
(Schepard & Bozzomo, 2003). The child welfare system is charged with ensuring 
children’s safety and healthy development and handles reports of abuse and neglect 
(Child Welfare Information Gateway, 2013). The juvenile justice system is 
responsible for the processing and (depending on the jurisdiction’s guiding 
philosophy) rehabilitation or punishment of youth charged with delinquent offenses 
(Snyder & Sickmund, 1999). Thus, another layer to consider is the complex role 
played by systemic involvement and how it factors into children’s adjustment 
following parental separation.

The original inspiration for the underlying premise of this chapter was a conver-
sation between the first author and a local judge in which the judge noted that, for 
many of the adults who come before her on serious criminal charges, she is acutely 
aware that she could walk down the hall to family court and likely find past case 
records related to that individual and his/her family. We wondered together why, 
then, do we fail to consider early family court involvement as potentially predictive 
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of later juvenile justice system involvement in the same way that we devote much 
scholarship and policy-related resources to understanding and serving “crossover 
youth” (i.e., youth with concurrent involvement in the child welfare and juvenile 
justice systems)?

An example of one approach to address this overlapping system involvement for 
high-conflict families is “unified family courts,” in which all cases involving the 
same family remain with the same judge (Belgrad, 2003). Often referred to as a 
“one judge-one family” model, this includes potentially handling any child custody, 
child support, abuse or neglect allegations, domestic violence allegations, and 
juvenile delinquency charges (Geraghty & Mlyniec, 2002). There have been many 
benefits cited by jurisdictions utilizing this approach, including service and 
intervention coordination, more effective and efficient case processing, and cost 
savings (Danziger, 2003). However, there have also been criticisms and concerns 
expressed about confidentiality, due process, and potential judicial conflicts of 
interest in unified family courts (Greacen, 2008). Notwithstanding these critiques, 
finding ways to coordinate multiple system involvement remains an important step 
toward prevention of long-term risk for juvenile delinquency and other adverse 
outcomes.

 Child Custody Evaluation as Prevention

Though laws related to parental rights and the legal status of children have evolved 
substantially over several centuries, it has only been in the last 50 or so years that 
mental health professionals have become directly involved in the family court 
decision-making process (Guy & Zelechoski, 2017). This is primarily due to the 
predominant shift toward a “best interests of the child” standard and the court’s 
need to obtain information related to the child’s relationship with each parent in 
order to make a best interests determination (Kelly, 1994). The specific role played 
by mental health professionals in these child custody matters has varied over time, 
but tends to primarily fall in the realm of psychological evaluation of the family, 
addressing domains such as parent–child attachment, the mental and physical health 
of some or all of the parties, co-parenting and communication dynamics between 
the parents, and specific needs of the child(ren). Though there is ongoing debate in 
the field regarding whether and to what extent child custody evaluations are valid, 
empirically supported, or even useful to the trier of fact, they continue to be 
requested by family law courts, particularly for the highest-conflict families (Lund, 
2015; Melton et al., 2018).

Much has been written about procedures, methods, and best practices in forensic 
mental health assessment, of which child custody evaluation is one type (e.g., 
American Psychological Association [APA], 2010; Association of Family and 
Conciliation Courts [AFCC], 2006; Grisso, 2003; Heilbrun, 2001). Forensic mental 
health assessments are typically conducted at the request of an attorney or a court to 
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provide information related to the facts at issue in a legal matter. This is distinguished 
from psychological assessment in therapeutic contexts, in which the mental health 
professional’s role is to assess a client’s current symptoms and functioning in order 
to determine the appropriate course of treatment (Greenberg & Shuman, 2007). In 
the family law context, child custody evaluations are used to assist judges, lawyers, 
and families in decision-making about the legal and physical custody arrangements 
for the child (Saini, 2008). Though child custody evaluation is perhaps the most 
underdeveloped and least empirically-grounded type of forensic mental health 
assessment (Emery, Otto, & O’Donohue, 2005), there are numerous guiding 
principles (e.g., AFCC, 2006; APA, 2010; Luftman, Veltkamp, Clark, Lannacone, & 
Snooks, 2005) and professional resources (e.g., Ackerman, 2006; Fuhrmann & 
Zibbell, 2012; Gould & Martindale, 2007; Zelechoski, Fuhrmann, Zibbell, & 
Cavallero, 2012) available to guide evaluators.

The standard child custody evaluation process is as follows. When the level of 
conflict between parents is high and alternative dispute resolution methods (e.g., 
mediation) have failed, one or both of the parents’ attorneys may request or the 
judge may order that the family participates in an evaluation. Historically, each 
party would retain his/her own evaluator and a “battle of the experts” would ensue 
(Emery et al., 2005). Now, it is much more common and preferred for the court to 
order a single mental health professional to conduct the evaluation as a neutral, 
objective expert (Melton et al., 2018). The scope of the evaluation can vary widely 
and might include a request for information about the developmental needs of the 
child, psychological functioning of the parents, presence of child maltreatment or 
inappropriate disciplinary practices, or the potential impact of various custodial or 
visitation arrangements (Melton et al., 2018).

Depending on the specific referral question(s), the evaluator would then use mul-
tiple methods to gather data that forms the basis of recommendations provided in a 
final report to the court and/or the parties. The evaluator typically uses direct meth-
ods of data collection, such as psychological testing, clinical interview, parent- child 
observation, and collateral interviews, as well as indirect methods, such as review-
ing school, medical, childcare, police, and legal records (APA, 2010). There is 
widespread disagreement in the field about whether and to what extent psychologi-
cal testing should be utilized in this type of forensic mental health assessment and, 
if so, which tests are appropriate and provide valid, relevant information (Emery 
et al., 2005). Despite this debate, the use of both traditional psychological assess-
ments and specialized parenting assessment measures occurs often in practice 
(Ackerman & Pritzl, 2011; Quinnell & Bow, 2001).

The child custody evaluation process then typically concludes with the prepara-
tion and submission of a final report to the court and/or the parties, which includes 
specific recommendations. Another common area of dispute within the field is related 
to the types of recommendations and opinions included in this final report. There is 
some disagreement in the forensic mental health assessment field generally 
about whether forensic evaluators should provide opinions about the “ultimate issue” 
or the specific legal issue to be decided by the trier of fact (Melton et al., 2018). 
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Research suggests that the vast majority of forensic experts believe it is not appropriate 
to opine about the ultimate issue, even if requested to do so by the court, though 
perspectives vary depending on the type of referral question and basis for rendering 
such an opinion (Buchanan, 2006).

Similarly, in the child custody realm, evaluators are cautioned against providing 
specific conclusions about how the judge should decide the custody matter. Rather, 
evaluators are encouraged to distinguish between descriptive information, 
interpretations, and recommendations, to tailor recommendations to the referral 
question(s), and to ensure that any conclusions drawn are closely and explicitly tied 
to the data on which they were based (Melton et al., 2018). Melton et al. (2018) 
provide the following examples of potential recommendations child custody 
evaluators might provide:

Examples of recommendations include coparenting coordination and other conflict man-
agement services, emotional support services, community supports, respite options for 
mentally ill or overwhelmed parents, self-help services, anger management referrals, 
trauma therapy, substance abuse rehabilitation services, domestic violence safety resources, 
risk management, after-school resources, parent mentoring and support services for parents 
with cognitive limitations, and identification of visitation supervisory resources or 
supervision centers. Recommendations are most helpful when they include examples of 
existing services in the community. (p. 553).

However, child custody evaluation reports often stop short of this degree of breadth 
and only provide recommendations presumed to be relevant to the overall custodial 
determination or visitation schedule (Fuhrmann & Zibbell, 2012). For example, 
Bow and Quinnell (2001) found that there tend be minimal or no recommendations 
in child custody evaluation reports for supplemental intervention for any of the 
parties, such as individual therapy for one or both of the parents, individual therapy 
for the child, or parenting classes. They noted that, even when evaluators rated 
domestic violence as one of the most important criteria on which to base custody 
decisions, they rarely included recommendations for domestic violence programs in 
their evaluation reports.

As noted, child custody evaluations tend to be ordered by the court when there 
is extremely high parental conflict or when the parties have reached an impasse in 
mediation or settlement negotiations (Saini, 2008). The final child custody evalu-
ation report is typically submitted directly to the court and/or to the parties’ 
respective attorneys and the evaluator does not have further contact with the fam-
ily unless or until he/she is called to testify about the evaluation in a subsequent 
court proceeding.

With this overview in mind, we now discuss why these two procedural elements, 
namely, ordering an evaluation as a last resort and not allowing post-evaluation 
feedback or clarification, miss important opportunities for prevention. We argue, 
among other things, that child custody evaluations should be utilized much earlier 
in the process as a form of triage, and that evaluators can play a more substantial 
role in future delinquency prevention by providing more comprehensive 
recommendations and feedback to families throughout the evaluation process.
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 Triage

For many families, meeting with a child custody evaluator may be their first encoun-
ter with a mental health professional, particularly if there has never been prior child 
welfare involvement. Depending on the nature and specificity of the court’s referral 
question(s), the child custody evaluator is presented with a unique opportunity to 
identify and triage the individual needs of each child, as well as to assess each par-
ent’s ability to meet those needs and make recommendations about what additional 
services or interventions might be necessary. The term “triage” is more often used 
in medical contexts and refers to the process of determining how to sort and allocate 
treatment to patients based on the severity of their conditions. In this context, con-
ceptualizing a child custody evaluation as an indirect way to detect and prioritize the 
family’s areas of risk and vulnerability can help the court and the parties with deci-
sion-making related to the child(ren)’s best interests.

In some cases, issues such as a child’s learning difficulties or medical vulnerabil-
ities may have already been identified by school personnel or a pediatrician and play 
a central role in the custody evaluation and decision-making process. However, 
depending on the child’s age, the child custody evaluator might be the first to detect 
initial warning signs or symptoms of emotional or behavioral issues for a child, 
given the comprehensive nature of these types of family evaluations and the evalu-
ator’s access to and synthesis of multiple sources of data. Accordingly, the child 
custody evaluator is in the unique position of not only being able to identify and 
contextualize any special concerns or needs of the child, but also to prioritize the 
issues and make specific recommendations for intervention, when necessary and 
appropriate to do so (or to refer the family for further evaluation).

Another way that child custody evaluators can serve a triage role is to consider 
each child independently when conducting a child custody evaluation for families 
with multiple children about which custodial decisions are being made. Often, 
courts are tasked with having to make decisions that are in the best interests of the 
“children,” and, thus, consider multiple children in a family as a collective entity for 
which a single custodial plan is created. For most referral questions, child custody 
evaluators should be evaluating each child’s needs independently and providing 
analysis, triage, and recommendations specific to each child, and relative to each 
parent’s ability to meet those needs.

A final way that child custody evaluators can serve a triage function is related to 
their ability to identify existing or emerging patterns that are indicative of risk for 
future problems. In most cases, the extensive training and experience of mental 
health professionals positions them to identify warning signs and indicators of 
potential domestic violence, abuse, neglect, traumatic stress responses, 
developmental delay, mental health symptoms, and alcohol or substance abuse 
patterns. Accordingly, the thorough data gathered by the child custody evaluator can 
reveal areas of concern, which might be the first recognition of potential harm or 
risk by anyone outside the family unit (Jaffe, Johnston, Crooks, & Bala, 2008). 
For example, the child custody evaluator might be the first to recognize signs of 
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increasing anxiety in the child, which could be exacerbated by an unpredictable or 
inconsistent parenting time schedule. In that case, the evaluator could note this area 
of emerging risk and make recommendations to the court that increase stability in 
the parenting time schedule in order to reduce the child’s anxiety.

 Prevention

Estimates vary across studies, but one study found that over 75% of family law 
cases that had custody evaluations settled before trial (Maccoby & Mnookin, 1992). 
In her  seminal article (2015), Lund argued that custody evaluations should be a 
catalyst for peacemaking, rather than ongoing litigation and stated, “All family law 
professionals should be challenged to develop the knowledge and skills for using 
custody evaluations in the parallel tracks toward probable settlement by parents 
themselves and possible decision by a judge” (p. 407). She presented a number of 
justifications for this position, including the fact that the custody evaluation process 
presents a unique opportunity to provide parents with helpful information about 
their children’s needs and how best to meet those needs, which can empower and 
motivate them to work toward mutually agreeable parenting plans and settlement, 
rather than incurring further expenses and leaving the decisions up to a third party. 
According to Lund, the very process of child custody evaluation, if done through a 
peacemaking framework, can be a form of prevention by reducing further parental 
conflict and expediting resolution of the custody matter in a way that parents are 
more likely to follow.

Accordingly, if evaluators enter the process from a  potentially peacemaking 
framework, they are likely to approach and conduct the evaluation differently, using 
more of a prevention approach. Using a prevention lens means that evaluators 
consider and articulate ways that the child can develop in positive, prosocial, 
healthy, and developmentally appropriate manner, as well as ways that the parents 
and other caregivers can create environments that support healthy development 
(Substance Abuse and Mental Health Services Administration [SAMHSA], 2016). 
So, instead of just identifying for the court the current “fires” that need to be 
extinguished, the evaluator also considers how he/she can aid the decision-maker in 
reducing risk and preventing additional crises in the future.

One of the seemingly most obvious ways to do this is to conduct the evaluation in 
a manner that yields concrete and specific recommendations to address current and 
future issues that are likely to arise for the child(ren), as well as the collective family 
unit. For example, in the course of conducting a standard custody evaluation to deter-
mine parental visitation, the evaluator learns from the childcare provider that a young 
child is demonstrating problem behaviors in daycare that might be indicative of 
future emotion regulation or attention and concentration issues in school. In addi-
tion to addressing the identified referral question regarding visitation, the evaluator 
can provide some specific recommendations for further psychological evaluation of 
these emerging concerns, potential intervention strategies or resources for parents 
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and teachers to collaboratively manage the child’s behavior, and identification of 
transitions or challenges that might exacerbate the behaviors (e.g., moving to a new 
school, frequent disruption in the child’s routine). In providing these types of recom-
mendations, it is critically important for evaluators to be informed about the nature 
and availability of such resources in the family’s community and to make recom-
mendations that are both concrete and scalable. It is not helpful to families, attorneys, 
or judicial officers to make a long, comprehensive list of recommendations for ser-
vices that are neither feasible nor available for a family to pursue. Thus, evaluators 
should consider how to offer recommendations in ways that can be prioritized, 
adopted gradually or in varying doses, and not always contingent on significant 
financial resources.

Another way that evaluators can use a prevention approach in conducting a child 
custody evaluation is to focus as much on identifying strengths and protective 
factors as they do on identifying risk factors and areas of concern. Writing for the 
Strengthening Families Approach, Harper Browne (2014) quoted Judy Langford 
(2011) addressing this paradigm shift:

If we could mobilize [child welfare systems] to be prevention agents and early warning 
responders, we could impact millions of children. And by focusing on positive outcomes 
and healthy development, we could engage more families much more easily than prevention 
programs based on identifying “at risk” families. (p. 7)

Both Harper Browne and Langford were focused primarily on child welfare and 
maltreatment contexts, but their call to mental health professionals, childcare 
providers, and educators to consider and emphasize areas of strength for children 
and families is equally important in the family court decision-making situation.
Whereas a risk factor is something that increases the likelihood of a problematic 
outcome, a protective factor is something that supports positive developmental 
outcomes or an ability to overcome adversity (Fraser, 2004). Though there are 
varying models and theoretical explanations regarding the ways that risk and 
protective factors interact and influence each other, there is strong empirical support 
for the importance of identifying protective factors toward prevention and 
intervention (Mallett & Stoddard Dare, 2009). This shift toward evaluating both risk 
and protective factors in the family law context is consistent with similar calls for a 
movement toward “preventive justice” or risk management as the goal in juvenile 
justice (Slobogin, 2016).

A final way that child custody evaluations can serve a prevention function is by 
educating the parties about the moderating and mediating roles played by numerous 
other factors in the relationship between parental conflict and long-term negative 
outcomes. Though it is well established that parental divorce is a consistent predictor 
of delinquent behavior (Amato, 2001; Amato & Keith, 1991), there is a robust body 
of research that unpacks this association with more nuance and depth, minimizing 
the notion that future delinquency is a clear or inevitable outcome of parental 
separation or divorce (e.g., Burt et al., 2008; van de Weijer, Thornberry, Bijleveld, 
& Blokland, 2015; Warmuth, Cummings, & Davies, 2018). For example, there are 
a number of studies that have found that family conflict impacts school readiness 
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and adjustment (e.g., Harland, Reijneveld, Brugman, Verloove-Vanhorick, & 
Verhulst, 2002), which, in turn, impacts delinquency (e.g., Li & Lerner, 2011). 
Conversely, there is research that suggests that parental divorce can serve as a 
protective factor when maltreatment has occurred (e.g., Mallett & Stoddard Dare, 
2009). Helping all parties (including parents, attorneys, and judges) understand the 
importance of targeting some of these other factors, in addition to minimizing the 
child’s exposure to further family conflict, can serve to prevent or reduce future risk 
of delinquent behavior.

 Procedural Justice

In addition to using specific triage and prevention strategies, the child custody eval-
uation process has the potential to increase procedural justice for all involved par-
ties. Procedural justice is the notion of fairness in dispute resolution and legal 
decision-making (Thibaut & Walker, 1975). Specifically, the degree to which parties 
report satisfaction with the legal outcome depends on their perception of whether 
the process was fair, even if the outcome is not necessarily in their favor (Lind & 
Tyler, 1988). In one of the only studies specifically examining procedural justice in 
child custody disputes, Kitzmann and Emery (1993) emphasized the importance of 
parties feeling a sense of control over the process and the ultimate decision, as well 
as feeling respected and acknowledged.

For many children (as well as parents), the child custody dispute is their first 
interaction with the legal system, which can significantly shape their attitudes and 
beliefs about authority and law. This process of “legal socialization”(Tyler & 
Trinker, 2017) is heavily influenced by parents’ experiences and attitudes toward 
legal processes and personnel, which can have long-term implications for children’s 
future interactions with the law (see, e.g., Cavanagh & Cauffman, 2015; Piquero, 
Fagan, Mulvey, Steinberg, & Odgers, 2005; Wolfe, McLean, & Pratt, 2017). 
Accordingly, if all parties feel that they were heard, respected, and treated fairly 
throughout the process (regardless of outcome), children’s likelihood of future 
interaction with the juvenile and criminal justice systems is reduced (Bryan, 2006).

Beyond ensuring that parents and children feel acknowledged throughout the 
child custody evaluation process (specific strategies are discussed in the subsequent 
section), another way to increase procedural justice is to increase parents’ 
perceptions of the evaluator’s legitimacy. Lund (2015) stated, “It is vitally important 
that parents in conflict view the evaluator as neutral and unbiased, as well as expert, 
if the parents are to accept the evaluator’s opinion about the needs of their children” 
(p. 411). Given the adversarial nature of the process, family law attorneys use a 
myriad of strategies to prepare their clients for participation in a child custody 
evaluation, which may include efforts to undermine or discredit the evaluator’s 
credentials or experience and coaching a parent on how to minimize his/her areas of 
risk or deficit. Lund went on to emphasize that “The way clients are prepared for a 
custody evaluation, the way a custody evaluator is portrayed to them, and the way 
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an evaluation report is discussed will have an influence on parenting and co-parenting 
and shortening the time of conflict” (p.  411). Accordingly, if a child custody 
evaluation can be a means to improve parent behavior and communication, which 
then improves children’s outcomes, the parents must accept the evaluator as a 
legitimate expert and authentically commit to and participate in the process. In 
order to do so, they need to feel that the evaluator actually got to know the strengths 
and risks of each member of the family and obtained an accurate depiction of how 
the family functions.

 Therapeutic Jurisprudence

The final link to delinquency prevention is the notion of child custody evaluation as 
a form of therapeutic jurisprudence, which is a focus on “the law as therapeutic 
agent” and the legal system’s ability to impact participants’ emotional and 
psychological well-being (Wexler, 2000). Sometimes referred to as therapeutic 
justice, the emphasis is on applying the law in ways that are humanizing and produce 
positive change, while also examining negative unintended consequences. Weinsten 
(1997) was one of the first to consider how adopting a therapeutic 
jurisprudence approach in family law would go much further to advance the best 
interests of the children than the ways in which the current adversarial structure 
tends to exacerbate family conflict and traumatic stress for children and parents.

Rather than depict the child custody evaluation to parents as a ploy to expose and 
exploit any sign of purported weakness, perhaps the process could be reframed as 
an important opportunity to assess the child’s needs and how each parent can best 
meet those needs. One way to do this would be for the evaluator to prepare the 
report with the goals of prevention, psychoeducation, and alternative dispute 
resolution in mind. Citing Pickar and Kaufman (2013), Lund (2015) argues that “[t]
here need not be a contradiction between the kind of evaluation report that satisfies 
forensic guidelines, with the court as primary client, and for clients themselves 
because careful presentation of information based on sound procedures and 
research-based analysis are important for both” (p. 413) and that “information from 
evaluations is likely to be a key component of an evaluation’s impact on positive 
parenting and co-parenting, and the possibility of settlement increases if information 
is presented in a way that the parent can understand and in a context that may 
counteract the predisposition to disregard information not consistent with self- 
protective attitudes” (p. 412, citing Taylor, Peplau, & Sears, 2006).

Accordingly, the more evaluators and family law attorneys can shift the para-
digm to assist parents with understanding the purpose, process, reasoning, and rec-
ommendations of the child custody evaluation, the more parents are going to be able 
to use that information to develop a mutually agreeable parenting plan and move 
forward amicably (Babb, 1997). When parents and children feel heard and when 
evaluation reports are written clearly and thoughtfully, without clinical jargon and 
with parents in mind as the primary audience, the recommendations are much more 
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likely to be implemented. This can include information and resources related to 
parenting strategies, child behavior management, appropriate developmental expec-
tations, mental health treatment recommendations, common responses to domestic 
violence, child maltreatment, or other traumatic exposure, and ways to increase 
safety, predictability, and structure for the child. Ideally and when appropriate, a 
post-evaluation feedback or debriefing session could be an opportunity for the evalu-
ator to provide additional information and context for the recommendations and 
would provide parents and attorneys with an chance to ask questions or seek clarifi-
cation about the findings (Lund, 2015).

An additional method of increasing therapeutic jurisprudence in family court is 
the intentional incorporation of trauma-informed decision-making. Knowlton 
(2014) implored family court judges to remember that:

Divorce can be a traumatic experience for adults, and research shows a connection between 
parental conflict and increased risk of emotional, behavioral, and psychological problems 
in children. New evidence-based practices emerging from the juvenile justice system 
suggest that courts and judges must understand the role of traumatic exposure, in order to 
better interact with victims of trauma and to determine appropriate processes and 
intervention strategies. [Family courts] that do not practice trauma-informed decision 
making may inadvertently increase the level of trauma that families experience. (p. 10)

As child custody evaluations are intended to aid the court, the more trauma-informed 
the evaluation process and final report, the more trauma-informed the ultimate legal 
decision-making is likely to be. To this end, we now offer specific considerations 
and suggestions for conducting trauma-informed child custody evaluations.

 Trauma-Informed Child Custody Evaluation

In order to utilize a trauma-informed (and, by extension, preventive) approach to 
child custody evaluation, the evaluator has to have adequate training and experience 
in understanding the impact and common manifestations of trauma, as well as how 
to conduct evaluations in a trauma-responsive manner. Kerig (2013) noted that, 
despite the robust research on the association between trauma and delinquency, 
many clinicians who conduct psychological evaluations for courts have not had 
training on how to be trauma-informed and do not typically incorporate trauma 
assessment into their forensic evaluation process. Accordingly, she argued that a 
critical first step toward being a trauma-informed evaluator is to “ensure that all 
mental health professionals who perform court-ordered evaluations are 
knowledgeable, skilled, and specifically trained in the assessment of trauma…” 
(p.  2). Given that exposure to extreme parental conflict is, by its very nature, 
typically considered traumatic for children, it seems critically necessary for forensic 
mental health professionals conducting child custody evaluations to have such 
training and experience.

But, what would that training and experience look like? What sort of background 
might be necessary in order to consider one’s forensic mental health assessment 
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process “trauma-informed?” At the most basic level, trauma-informed assessment 
involves conducting an evaluation in a manner that considers how one’s functioning 
might be impacted by his/her traumatic experiences (Kerig, 2013). Delving deeper, 
one needs to have an understanding of each family members’ individual traumatic 
experiences and how these experiences have impacted them, both individually and 
collectively. This involves assessing not only history of traumatic exposure, but also 
posttraumatic stress and related symptoms. Trauma-informed assessment, particu-
larly when the focus is children or families, requires an understanding of trauma 
symptom manifestations beyond the standard posttraumatic stress disorder (PTSD) 
diagnostic criteria, including complex trauma (Cook et al., 2005) and developmental 
trauma disorder (van der Kolk, 2005) frameworks. It also requires familiarity with 
the literature on the intergenerational transmission of trauma (Spatz Widom, Czaja, 
& DuMont, 2015), the impact of historical trauma (Kirmayer, Gone, & Moses, 
2014), and the influence of culture-specific trauma experiences and responses 
(Substance Abuse and Mental Health Services Administration [SAMHSA], 2014). 
Finally, all of this information is gathered, understood, and interpreted through the 
lens of the evaluator’s own potentially traumatic or complex familial experiences; 
thus, the evaluator must remain cognizant of how that perspective might bias his/her 
opinions, conclusions, and recommendations (APA, 2013).

 Informed Consent

In addition to being trauma-informed, there are a number of specific ways that child 
custody evaluators can conduct the evaluation using trauma-responsive strategies. 
The first consideration is the manner in which the informed consent process is 
conducted. As noted previously, for many families, meeting with a child custody 
evaluator may be their first encounter with a mental health professional. Depending 
on a parent or child’s individual or cultural beliefs about mental health providers, or 
even medical providers in general, they may be coming in with a formidable set of 
assumptions, fears, or reservations about divulging personal information to a 
stranger. In addition, attorneys representing the parents may have prepared them for 
the evaluation in a myriad of ways and parents themselves may have discovered the 
wide range of information available online about the child custody evaluation 
process. For example, a quick Internet search yielded the following information 
about meeting with a child custody evaluator: “Reasonable people should be nervous 
and fearful that some allegedly unbiased and professional individual has the power 
to make a life-altering recommendation and assess your ability to be a parent – after 
what usually amounts to less than 10 total hours of time spent with you, you’re [sic] 
ex-spouse (or soon-to-be ex-spouse), and your children” (“Understanding What to 
Expect: Custody Evaluation Introduction,” n.d.).

Given the high-stakes nature of the evaluation outcome, and the likelihood of a 
significant degree of conflict present to warrant such an evaluation, parties are not 
likely to be overly cooperative or enthusiastic about participating in the evaluation 
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process. Parents and children may initially present to the evaluator as hesitant, 
skeptical, fearful, and even hostile. Accordingly, the child custody evaluator must 
recognize this context and be prepared to explain his/her role in and purpose of the 
child custody process and address any questions or concerns that parties may have 
during the informed consent stage. This would include clearly describing to each 
party one’s role as being neutral, objective, and distinct from a therapeutic role, 
identifying the types of situations that would warrant an immediate, mandated 
report to authorities, and explaining the general lack of confidentiality, given that all 
information will ultimately be compiled and reported to the court. It is also necessary 
to provide the same type of explanation to the child(ren) in developmentally- 
appropriate language.

An additional aspect of the informed consent process that can be particularly 
critical for individuals who have experienced trauma is to provide as much 
information as possible about the steps in the evaluation process and what to expect 
at each stage. For example, the evaluator can describe the general timeline and 
process of a child custody evaluation, including whom the evaluator plans to 
interview and why, when, and for how long, what additional information will be 
gathered (e.g., psychological testing, record review) and for what purposes, and 
what will be done with all of the information (e.g., a report written and provided to 
the judge). The more predictable and transparent the evaluator can be throughout 
the process, the smoother and less traumatizing the evaluation will be for all of the 
involved parties, including the children. In approaching informed consent in this 
manner, the evaluator incorporates a fundamental tenet of trauma-informed 
assessment, which is to acknowledge that you are asking people to provide very 
sensitive information outside of an established trusting relationship, but that you 
will do your best to help them feel comfortable and safe in order to avoid 
re-traumatization.

 Clarity and Communication

Beyond the initial informed consent process, the evaluator should maintain consis-
tency and predictability by striving for equitable and transparent communication 
with all parties throughout the entirety of the evaluation process. One way to do this 
is to ensure that parents and children understand what is meant by various terms or 
clinical jargon, including what the evaluator meanswhen asking about things like 
“trauma,” “abuse,” “inappropriate touching,” or “harsh discipline,” for example. In 
addition to using developmentally-appropriate explanations for children, it is impor-
tant to recognize that parents, too, may have limited or inaccurate conceptions of 
what is meant by such terms, which can be subjective or culture- bound. Ensuring that 
the individual being evaluated understands exactly what is being asked increases the 
likelihood of obtaining more accurate and useful information and decreases the like-
lihood of accusations of factual inaccuracies in the evaluation report. It also serves a 
related goal of trauma-informed assessment, which is to ensure that all parties feel 
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heard throughout the evaluation process and that they had an adequate opportunity to 
provide the evaluator with their perspectives.

Consistent with this goal of transparent communication is the notion that the 
evaluator should carry that goal through to the end of the evaluation process, which 
includes having a feedback or debriefing session with the parties after the evaluation 
report is completed. Though there are certainly some risks and role boundaries to 
consider in structuring such a final meeting, giving parents and their attorneys an 
opportunity to seek clarification, ask questions, and express concerns could empower 
them to more effectively work toward settlement and increase their ability to actually 
implement the evaluator’s recommendations, rather than seeking to simply discredit 
an unfavorable report (Lund, 2015).

 Contextualization and Psychoeducation

As noted several times throughout this chapter, there is a substantial emphasis in 
forensic mental health assessment on distinguishing one’s role from that of a 
therapeutic interaction with the person being evaluated (Greenberg & Shuman, 
2007). This objective, neutral, and detached stance, though critical, can be difficult 
to reconcile with many of the trauma-informed assessment elements we have 
discussed thus far. However, one way to strike somewhat of a balance is to use a 
trauma lens to place the behavior and response styles of individuals being evaluated 
in appropriate context. There are obvious reasons that parents or children may not 
be forthcoming or truthful with various types of information in a child custody 
evaluation, not the least of which is the desire to put one’s best foot forward in order 
to not be perceived as impaired or deficient in ways that could negatively impact the 
custodial decision-making. Parents may have been coached by their attorneys and 
children may have been coached by parents to provide or withhold specific 
information.

However, there are a host of other trauma-related reasons that individuals might 
be hesitant to engage with the evaluator or disclose aspects of their current or past 
experiences. For example, if domestic violence has occurred, the victimized parent 
might be too afraid to report the abuse to the evaluator out of fear of retaliation by a 
partner who has a history of coercive-control behavior patterns (Saunders, 2015). 
A parent might have had an early childhood experience of not being believed when 
disclosing abuse and, thus, is reluctant to discuss these experiences now out of fear 
or shame. A parent or child may not recall aspects of past trauma because of 
repression or dissociative experiences. For the child, after he is informed about the 
purpose of the evaluation and how the information will be reported, he may be 
unwilling to discuss his parents’ shortcomings or his custodial preferences out of 
fear of serious repercussions. Yet another example might be a parent’s fears that she 
will be judged or presumed to be a bad parent because of her history of traumatic 
experiences or posttraumatic stress symptoms. Accordingly, seeking to understand 
how and why individuals present the way they do from a trauma-informed 
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perspective can provide critical context for the evaluator’s overall case 
conceptualization and formulation of recommendations.

Likewise, evaluators can play an important role in both short- and long-term 
prevention by providing varying degrees of psychoeducation to parents and children 
throughout the child custody evaluation process. For example, when asking parents 
about their potentially traumatic experiences, evaluators can preface the questions 
with an acknowledgment that having experienced trauma does not automatically 
make one a “bad parent” or mean that the evaluator perceives them as such. The 
evaluator can identify patterns and potential triggers and provide resources for the 
parent to help him understand how his trauma history may be impacting his parenting 
or current emotional functioning. Similarly, the evaluator can discuss with the 
child(ren) common fears or reactions that children experience in the midst of family 
conflict or during periods of major transition. Providing real-time psychoeducation 
and contextualization in these trauma-informed ways can also serve to increase the 
perception of procedural justice and therapeutic jurisprudence, as discussed in the 
previous section.

 Additional Strategies

Keeping these broader, overarching approaches in mind, here are some additional 
guiding principles. The National Child Traumatic Stress Network (NCTSN, 2011) 
published a fact sheet for child welfare staff who work with parents with trauma 
histories and emphasized that a history of traumatic experiences may compromise 
parents’ ability to make appropriate judgments about safety, make it difficult for 
parents to form trusting relationships, impair parents’ emotion regulation, and result 
in triggers, negative coping strategies, impaired decision-making, and increased 
vulnerability for additional adversity. Accordingly, the NCTSN recommended using 
specific trauma-informed strategies when assessing parents, such as “Understand 
that parents’ anger, fear, or avoidance may be a reaction to their own past traumatic 
experiences not the [mental health professional] him/herself…build on parents’ 
desires to be effective in keeping their children safe and reducing their children’s 
challenging behaviors…help parents understand the impact of past trauma on 
current functioning and parenting…and become knowledgeable about trauma- 
informed services…and evidence-supported trauma interventions to include in 
[recommendations]…” (p. 3).

Similarly, the Substance Abuse and Mental Health Services Administration 
(SAMHSA, 2014) published a comprehensive guide on trauma-informed care, in 
which they provided recommendations for trauma-informed screening and 
assessment (see Fig. 9.1).

Taking into account these global and specific recommendations, we will now 
apply a trauma-informed approach to a sample child custody evaluation scenario.
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 Case Example1

The Cavallero family was referred to Dr. Perry for a child custody evaluation by the 
Family Court Judge. The referral from the Court indicated that the focus of the evalu-
ation is inter-parental conflict, mental status of both parents, disputed visitation/
access, the current adjustment of the children, the safety of the children, and the ability 
of the parents to provide adequate care for the children. Mr. Cavellero (father) and Ms. 
Fuhrmann (mother) met 11 years ago and have two children, ten-year- old Kirk, and 
five-year-old Naomi. The parents were never married and had multiple instances of 
separation and reunification over the course of their relationship. There is an extensive 
history of conflict between the parents, primarily related to Mr. Cavallero’s substance 
use, and the couple separated for the last time several months after Naomi’s birth. 
The children have been in the primary custody of Ms. Fuhrmann, with occasional 
periods of supervised visitation between the children and Mr. Cavallero. The current 
dispute is regarding visitation between the children and Mr. Cavallero.

 Pre-evaluation

Prior to meeting with the family for the first time, Dr. Perry obtained a copy of the 
court order for the evaluation and sought clarification from the judge about the 
specific referral questions. She contacted Ms. Fuhrmann’s attorney and Mr. 

1 All names and case details are fictional. Any similarity to actual parties or legal cases is purely 
coincidental.

1. Clarify for the client what to expect in the screening and assessment process.
2. Approach the client in a matter-of-fact, yet supportive manner. 
3. Respect the client’s personal space. 
4. Adjust tone and volume of speech to suit the client’s level of engagement and degree of comfort in 

the interview process. 
5. Provide culturally appropriate symbols of safety in the physical environment. 
6. Be aware of one’s own emotional responses to hearing client’s trauma histories. 
7. Overcome linguistic barriers via an interpreter. 
8. Elicit only the information necessary for determining a history of trauma and the possible existence 

and extent of traumatic stress symptoms and related disorders. 
9. Give the client as much personal control as possible during the assessment.
10. Use self-administered, written checklists rather than interviews when possible to assess trauma. 
11. Interview the client if he or she has trouble reading or writing or is otherwise unable to complete a 

checklist. 
12. Allow time for the client to become calm and oriented to the present if he or she has very intense 

emotional responses when recalling or acknowledging a trauma. 
13. Avoid phrases that imply judgment about the trauma. 
14. Provide feedback about the results of the screening. 
15. Be aware of the possible legal implications of assessment.

Fig. 9.1 Trauma-Informed Screening and Assessment. (SAMHSA, 2014, pp. 96–98)
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Cavallero  (who was pro se) and provided them with a written description of her 
child custody evaluation process and copies of all relevant consent and release of 
information forms. She also provided them with written instructions about how to 
schedule the first evaluation sessions and what to expect in terms of length and 
quantity of sessions, cost, and who should attend each session. In addition, she 
asked both parents to complete an internally-created developmental and family 
history questionnaire and bring it with them to their first evaluation session. Finally, 
she provided each parent with a brochure that offers suggestions for how to explain 
to their children the purpose of the evaluation in developmentally-appropriate 
language and what they can expect regarding their involvement.

During the first evaluation session with each parent, Dr. Perry went through an 
extensive informed consent process, in which she explained the nature and purpose 
of the evaluation, what they can expect during each step of the process, collateral 
sources she will contact and why, the importance of honesty and transparency 
throughout the process, and her role as a forensic evaluator as distinct from a 
therapeutic role. She provided some context that it is normal to feel some anxiety or 
distress when participating in this type of an evaluation and that no parent is perfect. 
She emphasized that her goal is to evaluate the needs of each child and each parent’s 
strengths in meeting those needs, as well as to provide recommendations and 
resources that might be helpful to the family. Finally, she described the types of 
disclosures she might have to immediately report to authorities, as well as how the 
information provided by each person she interviews will be included in a final 
report. She provided a similar explanation to each child in developmentally- 
appropriate language and offered several opportunities for each party to ask 
questions or seek clarification about the process.

 During the Evaluation

Throughout the entire evaluation process, Dr. Perry sought to provide opportunities 
to empower each individual by letting them select the order of certain steps as much 
as possible. For example, Mr. Cavallero opted to complete several written 
questionnaires prior to participating in an interview segment, as he indicated that he 
preferred to “get the tests over with”; whereas, Ms. Cavallero chose to finish the 
interview so that she “can relax and take my time with the forms.” Ten-year-old Kirk 
expressed a preference to complete the father-child observation before meeting 
alone with Dr. Perry because “then you’ll see right away what I mean about my dad 
being a jerk”; whereas, five-year-old Naomi wanted to do the mother-child 
observation first, as she was not yet comfortable meeting alone with Dr. Perry and 
needed some time to warm up to her. Dr. Perry tried to give each family member as 
much control as possible during each meeting, including selecting when breaks 
were taken and allowing time and space for the individual to regulate his/her emo-
tions following an intense disclosure or reaction.

Dr. Perry was conscious of and intentional about the types of terms she used 
throughout the evaluation and asked about exposure to various traumatic or adverse 
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experiences in different ways, using both open- and closed-ended questions, 
developmentally-tailored language, and asking in both direct (e.g., “Have you ever 
been sexually abused?”) and indirect (e.g., “Was there ever a time that someone 
touched you in a way that you didn’t like or that made you feel uncomfortable?”) 
ways. She interpreted responses in developmental context and provided reassurance 
to each parent and child that exposure to such experiences does not automatically 
imply one is, for example, seriously mentally ill or a bad parent. She was mindful of 
cultural or linguistic communication barriers and sought to adjust the tone, rate, and 
volume of her speech to a comfortable level for each party. She also was careful to 
elicit only the trauma-related information deemed necessary and relevant to the 
referral questions, so as to avoid unnecessarily triggering anyone.

In addition to her verbal language, Dr. Perry was conscious of her nonverbal 
communication and her physical presence. She was careful not to invade the 
personal space of any family member and to provide notice or ask permission before 
any physical contact (e.g., “Could I hand you this puzzle to work on with your dad?” 
“Would it be ok if I stood behind you to look at the question on your form that you 
wanted me to explain?”). She was also mindful of her facial reactions and was 
careful to avoid expressions or utterances that might imply shock or judgment about 
the information being shared by the individual being interviewed.

Prior to the conclusion of each evaluation session, Dr. Perry provided ample time 
for the party to ask questions or provide additional clarification about any responses 
given during the session. She checked in with the participants to ensure that they 
were emotionally contained and safe to leave, particularly if they appeared to have 
been triggered in any way by content discussed during the evaluation session. If they 
did not appear safe, Dr. Perry provided local resources for support, crisis manage-
ment or, in an extreme case, activated emergency response services.

During the final evaluation session with each parent and with each child, 
Dr. Perry reviewed what would happen next in the process (e.g., she would be talk-
ing with collateral sources, reviewing records, and compiling all of the information 
into a final report) and an approximate timeline. She also provided each party with 
an opportunity to share any additional information they felt was important and that 
she had not previously inquired about, as well as to ask any final questions.

 Post-evaluation

The primary considerations for Dr. Perry after the completion of the evaluation are 
related to how she synthesizes, interprets, and communicates her findings and recom-
mendations. She is thoughtful and intentional about trying to understand and concep-
tualize emotional and behavioral patterns through a trauma-informed lens. For 
example, this might include analyzing whether Naomi was truly experiencing devel-
opmental delays or, alternatively, is showing regression in several developmental 
milestones due to the frequent exposure to parental conflict, which has implications 
for the type of interventions recommended. Dr. Perry may have to provide contextual 
information about how, for Kirk, witnessing scary or inappropriate behavior was just 
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as traumatizing to him as actually experiencing that behavior firsthand. She may also 
consider how other, less obvious forms of traumatic exposure have impacted the 
parent-child relationships and degree of attachment, such as overly harsh or complete 
lack of discipline, inconsistent or neglectful parenting practices, parent’s mental 
health symptoms or substance abuse, and historical or multigenerational trauma. 
When appropriate, she may outline her intervention recommendations with a level of 
specificity, dosage, and prioritization that would be helpful to future individual or 
family therapists.

In her explanation of the patterns, risks, and strengths of each family member in the 
report, Dr. Perry is cognizant of how cultural or religious beliefs and values impact 
what is considered normative child-rearing practices for each of the parents. She pro-
vides recommendations that are culturally sensitive and, ideally, not in direct or irrec-
oncilable conflict with the parents’ values (though this is not always possible). She 
also recognizes the potential impact of intergenerational transmission of trauma on 
each parent’s interpersonal style, parenting approach, and personal coping strategies. 
She seeks to provide a balanced report, in which each family member’s strengths and 
protective factors are highlighted, along with their risks, needs, and deficits.

Finally, assuming the risks and ethical dual role boundaries can be managed 
appropriately, Dr. Perry offers to meet with each parent and his/her attorney 
separately or as a group, after they have had a chance to review the report. This 
feedback meeting provides an opportunity for each parent to obtain clarification 
about how Dr. Perry arrived at her conclusions, as well as to ask follow-up questions 
about any of the recommendations outlined in the report. The meeting is not intended 
to give the parties a chance to add additional information or demand that the report 
be changed, although Dr. Perry may be willing to entertain information about 
alleged factual inaccuracies in the report and consider amending the report. Rather, 
the feedback session is an opportunity to further the goals of therapeutic jurisprudence 
and procedural justice, such that the parties have a chance to process the results of 
the evaluation and consider how they might use the recommendations to further 
their mediation, settlement, and/or parenting plan discussions.

 Conclusion

The overarching goal of considering child custody evaluations through a trauma- 
informed lens is to further prevention and early intervention efforts, given the 
frequent overlap of youth involved with the family court, child welfare, and juvenile 
justice systems. As discussed, many youth that go on to engage in delinquent 
behavior had earlier contact with family court; thus, the child custody evaluation 
process can serve as a critical intercept in which to identify areas of risk and strength 
for each family member, as well as the collective family unit and subunits (following 
parental separation). This enables early intervention for areas of concern not 
previously identified, as well as a potentially positive influence on socialization to 
the legal and mental health systems.
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Another potential outcome of viewing child custody evaluation as a means of 
delinquency prevention is the substantial long-term cost savings if areas of risk and 
need are identified and addressed before they manifest into delinquent behavior. 
Depending on whether the child custody evaluation is facilitated through a court 
clinic, private practice, or other model, Bow and Quinnell (2001) found that 
evaluations can cost anywhere from $600 to $15,000, with an average cost of 
$3,335.  As that study is now almost 20 years old, these are likely substantial 
underestimates of current evaluation costs. These evaluations can be an expensive 
and, thus, inaccessible option for many of the families who would most benefit. 
However, when contrasted with the average cost of a youth in detention for one year, 
which is $148,767 or $407.58 per day (Justice Policy Institute, 2014), the economic 
efficiency of this proposed prevention framework could be considerable. More 
importantly, juvenile justice policy reform efforts can analyze whether and how 
financial resources might be better facilitated in collaboration with the family court 
system to subsidize the cost of child custody evaluations, allowing more families 
access much earlier in the parental separation process.

A final consideration related to the feasibility of using child custody evaluation 
as delinquency prevention centers around the ethical and practical implications for 
the evaluator. Some of the elements and strategies we discussed in this chapter seem 
to call for the evaluator to cross role boundaries, which could be viewed in conflict 
with best practices in forensic mental health assessment (APA, 2010, 2013). For 
example, when using some of the trauma-informed assessment methods, the 
evaluator may show more empathy, allow the party a modicum of control in the 
order of operations, and remain acutely aware of how his nonverbal communication 
and physical positioning may be impacting a parent or child, which is more typical 
in the rapport-building phases of a non-forensic psychological evaluation (Greenberg 
& Shuman, 2007). Engaging in a feedback or debriefing session may pose risk for 
the evaluator to be tempted to crossover into a sort of mediator role (Melton et al., 
2018). Asking parents about various early childhood experiences may feel  like 
overreaching or going beyond what is directly relevant for the forensic referral 
question (Heilbrun, 2001).

However, it is our belief that there are ways to reconcile these potential ethical 
conflicts and minimize risk while still being trauma-informed in one’s assessment 
approach. This includes being exceedingly transparent, neutral, consistent, and 
equitable in one’s communication with all parties throughout the process (Knapp, 
Younggren, VandeCreek, Harris, & Martin, 2013) and remaining steadfastly within 
the boundaries of one’s role as a forensic evaluator. In fact, forensic scholars are 
increasingly identifying the potential benefits and importance of tools like empathy 
(Brodsky & Wilson, 2013) and trauma-based conceptualizations of problem 
behaviors (Ko et al., 2008). A trauma-informed approach to forensic assessment is 
consistent with the overarching call for forensic practitioners to “acknowledge and 
respect the rights of those they serve” (APA, 2013, p. 7) and to “strive to understand 
how factors associated with age, gender, gender identity, race, ethnicity, culture, 
national origin, religion, sexual orientation, disability, language, socioeconomic 
status, or other relevant individual and cultural differences may affect and be related 
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to the basis for people’s contact and involvement with the legal system” (APA, 
2013, p.  10). Similar language is found in the Guidelines for Child Custody 
Evaluations in Family Law Proceedings (APA, 2010).

Child custody evaluators have the difficult task of balancing breadth and depth in 
their evaluation process, efficiency and comprehensiveness, and thorough evaluation 
of all potentially relevant factors, while not going beyond the scope of the evaluation. 
It is also an area of forensic mental health assessment in which many of the parties 
are representing themselves (Shepard, 2010), so there is often a degree of 
psychoeducation and explanation of legal process with which they are tasked. Even 
given these complex challenges, child custody evaluations pose unique opportunities 
for forensic evaluators to make a significant impact on the trajectories of children’s 
lives, as well as to minimize their traumatic experiences. If we do these evaluations 
wrong, children can suffer, even more than they already have as a result of their 
family dysfunction. But, if we do them right, using trauma-informed methods, we 
can potentially mitigate, and maybe even prevent, future long-term consequences.

 Questions/Activities for Further Exploration

 1. In what ways has the changing family landscape impacted the effects of parental 
conflict on children?

 2. What does juvenile delinquency have to do with child custody?
 3. What potential ethical, legal, or practical challenges might arise when utilizing 

the suggestions in this chapter?
 4. Research child welfare and juvenile justice prevention programs and think about 

what additional elements might be helpful when thinking about trauma-informed 
child custody evaluation as delinquency prevention.

 5. Reflect on a recent forensic or clinical case you encountered. How could that 
process and your interactions have been more trauma-informed?
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Chapter 10
The Impact of Toxic Stress on Refugee 
Children: Implications for the Asylum 
Process

Mary Kelly Persyn and Elizabeth A. Owen

 Introduction

The consequences of the toxic stress experienced by many asylum-seeking children 
and minors before, during, and after migration can negatively impact their health, 
including cognitive and mental health, in ways that can interfere with their ability to 
meet the legal requirements of the process. Toxic stress, defined by the Center on 
the Developing Child as “prolonged activation of stress response systems in the 
absence of protective relationships,” has become an area of increasing concern 
regarding children due to the multiple negative and potentially lifelong effects 
(Shonkoff & Garner, 2012, p. e235). Stressors include those identified in the Adverse 
Childhood Experiences Scale (ACEs, including various forms of physical, sexual, 
and emotional abuse as well as neglect, and family dysfunction), in addition to 
chronic social stressors such as racism, poverty, and community violence (Center on 
the Developing Child, n.d.). Toxic stress has been identified as an emergent problem 
immigrant children face even if they initially come to the United States with adult 
supervision, as many have been separated from their families (First, & Kemper, 2018).

Since approximately 2010, the influx of migrants from Central America and 
especially the Northern Triangle countries of El Salvador, Honduras, and Guatemala 
has increased significantly (Congressional Research Services, 2019). The majority 
of these are families and unaccompanied children. For that reason, this chapter 
draws its examples from Northern Triangle-origin refugee children, though the 

M. K. Persyn (*) 
Persyn Law & Policy, New Teacher Center, San Francisco, CA, USA
e-mail: marykelly@persynlaw.com 

E. A. Owen 
Teachers College/Columbia University, New York, NY, USA
e-mail: eao8@tc.columbia.edu

http://crossmark.crossref.org/dialog/?doi=10.1007/978-3-030-33106-1_10&domain=pdf
mailto:marykelly@persynlaw.com
mailto:eao8@tc.columbia.edu


228

impact of toxic stress and trauma on refugees is a global phenomenon. We will first 
begin with a brief overview of the process of seeking asylum in the United States. 
The chapter then describes the causes and impact of toxic stress in children, includ-
ing factors specific to migrant children, and concludes with a consideration of the 
role juvenile forensic experts can play in assisting children with applications 
for asylum.

 Applying for Asylum in the United States

While asylum is a protection that originated centuries ago, modern asylum was born 
of the rise in people seeking refuge after World War II. In 1952, the fledgling United 
Nations created the modern legal framework to provide protection for individuals 
fleeing violence in their native countries. Table 10.1 provides a summary descrip-
tion of the various categories allowable by these laws for entering into the United 
States. There are five categories of experiences people may face in their home coun-
tries that allow for application for asylum in the United States: persecution experi-
enced because of one’s race, religion, nationality, membership in a particular social 
group, or political opinion. If they have been persecuted, or fear being persecuted 
for one of those reasons, migrants may apply for asylum in the United States once 
they are within US borders. The Immigration and Nationality Act states that “Any 
alien who is physically present in the United States or who arrives in the United 
States (whether or not at a designated port of arrival and including an alien who is 
brought to the United States after having been interdicted in international or United 
States waters), irrespective of such alien’s status, may apply for asylum” (8 
U.S. Code Sec. 1158(a)(1)). In fiscal year 2017, the most recent year statistics are 
available, the United States received a total of 205,548 asylum applications. In the 
same year, 26,568 persons were granted asylum  (US Department of Homeland 
Security Office of Immigration Statistics, 2019). The most common countries of 
origin of those granted asylum were China, El Salvador, Guatemala, and Honduras 
(Office of Immigration Statistics, March 2019).

Forensic assessments can make a significant difference in the success of these 
applications; up to 90% of cases featuring skilled assessments may be granted, com-
pared to 30% without (Physicians for Human Rights, n.d.).

EOIR is the immigration court, where removal proceedings take place. UACs 
may apply for asylum to the USCIS and proceed via interview with an asylum 
officer unless they are in active removal proceedings and have not yet filed their 
form (I-589), in which case they apply to the immigration court and the immigration 
judge decides whether the immigration court or the USCIS has jurisdiction over it. 
This is very consequential, as the asylum officer (AO) interviews are not adversarial 
but the court proceedings are.
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 How the Affirmative Asylum Process Works for Adults

Migrants who arrive at the border, whether they present themselves at a Port of 
Entry or are apprehended by or present themselves to a Border Patrol agent within 
the United States, may claim asylum by following these basic steps (Congressional 
Research Services, 2019):

 1. Notify the agent or officer of the intent to apply for asylum.
 2. Undergo an interview with a USCIS asylum officer to determine whether the 

migrant has a credible fear of persecution.

Table 10.1 Key definitions in modern asylum law

Migrant A person who has temporarily or permanently crossed an international 
border, is no longer residing in his or her country of origin or habitual 
residence, and is not recognized as a refugee. The term includes asylum 
seekers. (Congressional Research Services).

Unaccompanied alien 
child (“UAC”)

The United States’ term for a migrant under the age of 18 who arrives 
at the U.S. border alone, or whom the United States separates from 
their family at the U.S. border. [6 U.S.C. Sec. 279(g)(2)].

Refugee A person who is unable or unwilling to return to his or her country of 
nationality because of persecution or a well-founded fear of persecution 
on account of race, religion, nationality, membership in a particular 
social group, or political opinion. Persons may apply to the United 
Nations for refugee status from outside the United States.  
[8 U.S.C. Sec. 1101(a)(42)(A)].

Asylum Migrants applying for asylum must prove that they are refugees under 
the above definition. Migrants may only apply for asylum from within 
the United States and may apply whether or not they have legal status. 
[8 U.S.C. Sec. 1158(a)(1), (b)(1)(A)].

Removal A process authorized by the Immigration and Nationality Act (INA) 
that denies entry to migrants or seeks to remove migrants who lack 
legal status from the interior of the United States. (Congressional 
Research Services; 8 U.S.C. Sec. 1231).

Affirmative 
application for asylum

An application for asylum filed within 1 year of arrival to the United 
States (there are some exceptions that extend the window). Applicants 
file Form I-589, Application for Asylum and for the Withholding of 
Removal, with the United States Citizenship and Immigration Services 
(USCIS). [8 U.S.C. Sec. 1158(a)(1)].

Defensive application 
for asylum

A defensive application for asylum happens when migrants request 
asylum as a defense against removal from the United States. This 
process takes place through the Executive Office for Immigration 
Review (EOIR) because that is where removal proceedings take place.

EOIR (Executive 
Office for Immigration 
Review)

This agency, a part of the Department of Justice, adjudicates all 
immigration cases in the United States through the immigration courts, 
presided over by Immigration Judges or IJs.

USCIS (U.S. Customs 
and Immigration 
Service)

This agency, a part of the Department of Homeland Security, processes 
immigration and naturalization applications. It hears and decides the 
asylum cases of most unaccompanied migrant children.
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 3. If the migrant shows a “substantial and realistic possibility of success on the 
merits,” they will be placed in removal proceedings and may pursue an applica-
tion for asylum and withholding of removal as part of those proceedings.

 4. The migrant must then show a “well-founded” fear of persecution to qualify for 
asylum. This fear must be demonstrated during an interview with an Asylum 
Officer (AO).

 5. If the AO denies the application, the migrant may appeal to the Immigration Court 
and continue to appeal to the federal appeals court and the US Supreme Court.

 6. Accompanied children are generally treated the same way as noncitizen adults 
and can be subjected to expedited or formal removal proceedings.

 How the Asylum Process Works for Unaccompanied Children 
(“UACs”)

The asylum process is very different for migrants who are unaccompanied children 
or “UACs” (Congressional Research Services, 2019). Below are the steps that guide 
this process:

 1. If the Department of Homeland Security determines that a migrant is a UAC, they 
must transfer the child to the custody of the Office of Refugee Resettlement 
(“ORR”), an agency of the Department of Health and Human Services, within 72 h.

 2. ORR must then place the UAC “in the least restrictive setting that is in the best 
interest of the child.” Children are generally released to individual sponsors who 
are parents or close relatives within 60 days.

 3. The one-year restriction on asylum applications does not apply to UACs. USCIS 
officers have initial jurisdiction over all UAC asylum applications, whether they 
are affirmative or defensive.

 4. If the AO rejects the UAC’s application, the UAC may appeal to the Immigration 
Court.

DHS has developed an information form for UACs; Fig. 10.1 provides a picture of 
its first paragraphs.

It is the immigration judge who decides if a UAC case become adversarial (sent to 
the immigration court for possible deportation) or not adversarial (sent to the Customs 
and Immigration Service for asylum claims). This decision has significant impact on 
how long a child’s case will take to be resolved. For those applying for asylum, cases 
can be completed in 6 months (experienced as a very long time in the mind of an unac-
companied 14-year-old child) or can take years (Cepla, 2019). For those whose cases 
are sent to immigration court, the situation is dire, with a current median of over 
2 years (see Table 10.2). In general, UAC guidelines indicate that they should not be 
held in detention (before being sent to an “appropriate shelter”) for more than 72 h 
(Hauslohner, June 25, 2019). The sheer number of cases (see Table 10.3) has flooded 
a system so that the 72 h in detention has become weeks if not months (Executive 
Office for Immigration Review Adjudication Statistics, April 23, 2019).
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Living in limbo regarding possible deportation or waiting for a decision on an 
asylum application is difficult for the most resilient adult (Silove, Sinnerbrink, Field 
& Manicavasagar, 1999). For unaccompanied children, it seems incomprehensibly 
stressful. Psychologically, it is only marginally less stressful to be “on hold” await-
ing decision about being granted asylum as compared to awaiting a decision about 
deportation. Both instances involve children being held in detainment centers 
(sometimes in tents, or jail-like conditions) before being shuttled to another facility 
where they have to wait determination of their fate.

 Toxic Stress, Child Traumatic Stress, and Adverse Childhood 
Experiences (ACEs)

The popular conception of illness subsequent to psychological trauma usually tends 
toward posttraumatic stress disorder, or PTSD, an illness initially associated with 
war veterans (Crocq & Crocq, 2000). In reality, stress illness afflicts many people, 
including children, with serious impacts that can manifest in both the short and the 
long term (Bucci, Marques, Oh, & Harris, 2016). Complicating the picture is the 

Fig. 10.1 Information form for UACs (partial)

Table 10.2 Median unaccompanied alien child (UAC) case completion and case pending time

Fiscal year
Current median UAC  
pending time (Days)

FY 19 median UAC  
completion time (days)

2019 (second quarter) 725 586

https://www.justice.gov/eoir/page/file/1061551/download
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fact that for many refugees, arrival in a new country does not mean an end to stress; 
there are many stressful components to the adjustment process, even if the applica-
tion for asylum is successful. Although children in general are particularly vulner-
able to toxic and traumatic stress and their consequences (Center on the Developing 
Child, n.d.), this is especially true of migrant children who seek asylum. Part of the 
reason for that is related to the challenges associated with the uncertainty surround-
ing the whole migration experience.

 Definitions

 Toxic Stress

The human body has natural processes enabling it to adapt to and cope with stress 
(Center on the Developing Child, n.d.). In and of itself, stress is not negative; in fact, 
a human system must be stressed in order to develop and grow, and many positive life 
events are also stressful. In its simplest and basic form, it is a condition that propels 
the individual to respond to a demand from the environment. As the person finds 
ways to respond in an attempt to minimize possible resulting distress created by the 
demands, the person is able to grow and develop strategies that are then organized 
and become part of the person’s emotional and behavioral repertoire. Human stress 
responses are organized as positive, negative or toxic, and tolerable (Center on the 
Developing Child, n.d.). For example, positive stress encourages a child’s body and 
mind to respond with development and growth. Tolerable stress, although does not 
require an urgent response, still serves an important intermediary function in under-
standing a situation that can also become toxic or harmless. Toxic stress, unless buff-
ered, is dangerous to short- and long-term health (Bucci et al., 2016).

Table 10.3 Pending 
unaccompanied alien child 
(UAC) cases

Fiscal year Pending

2008 3201
2009 3284
2010 4025
2011 4372
2012 5581
2013 6907
2014 18,943
2015 31,597
2016 51,437
2017 70,221
2018 83,852
2019 (second quarter) 89,632

https://www.justice.gov/eoir/page/file/1060871/download
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These labels do not refer to the stressful event itself, but rather to the human 
body’s response to the event. What is stressful for one person may not be stressful 
for another. Long-term adverse effects of stress on an individual are not easy to 
determine as a simple cause-and-effect trajectory because they are influenced by 
many factors, including genetics, the presence of supportive relationships, and the 
nature of the stressful experience, including how long it lasts, when it takes place, 
how intense it is, and where, when, how, and why it happens (Bucci et al., 2016).

Child maltreatment is especially damaging to “executive function,” which is 
responsible for complex reasoning and evaluation of consequences. The negative 
adaptations characteristic of child abuse and maltreatment victims are a “natural 
biological reaction to early threats on a person’s system” (Cellini, 2004, p. 1), and 
these abnormal patterns in the brain frequently cause problems with “self-control, 
memory, emotion, judgement, consequential thinking, and moral reasoning” (p. 3). 
These aspects of cognition are especially at risk in abused children because damage 
to the prefrontal cortex is especially prominent in cases of abuse and neglect (p. 1). 
Since the prefrontal cortex is the “seat of moral development and judgment,” dam-
age to this area is likely to affect the child’s function in activities requiring judgment 
and consequential thinking (p. 5). Damage that occurs in childhood and adolescence 
is particularly significant because that is the period of greatest sensitivity and plas-
ticity for the prefrontal cortex that “extend[s] well into the adolescent period” 
(Petersen, Joseph, & Feit, 2014, p. 120), and until the mid-20s, according to some 
findings (Johnson, Blum & Giedd, 2009; Sowell, Thompson, Tessner & Toga, 2001).

The skill set under “executive functioning” is quite extensive and includes 
higher-order cognitive processes like “holding information in working memory, 
inhibiting impulses, planning, sustaining attention amid distraction, and flexibly 
shifting attention to achieve goals” (Petersen et al., 2014, p. 128). It also governs the 
ability to stay on task and to make complicated decisions with long-term conse-
quences. Maltreated children are at risk for deficits in these essential functions, 
which are often evidenced by intellectual impairment, decreased IQ, difficulty con-
trolling impulses, and an inability to maintain attention (Petersen et al., 2014).

The reason why toxic stress is especially impactful to children is because “a 
maladaptive response to stress during childhood…plays an important role in the 
pathway from early adversity to disease” (Bucci et  al., 2016, p.  404). As the 
American Academy of Pediatrics recently noted in responding to newly developing 
immigration policies, “fear and stress, particularly prolonged exposure to serious 
stress – known as toxic stress – can harm the developing brain and negatively impact 
short- and long-term health” (Stein, 2017). When normal stress becomes chronic 
and pronounced, it can cause a “dysregulation of the physiologic stress response 
[that] plays a critical role in the development of negative health outcomes” (Bucci 
et al., 2016, p. 407). If a child is exposed to severe and/or prolonged trauma without 
adequate buffering factors, the trauma “can cause lasting changes to the stress 
response regulation” (p. 415). If the body loses the ability to return to homeostasis, 
instead remaining in perpetual hyperarousal, chronic stress can damage children’s 
bodies and brains.
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 Child Traumatic Stress

About one in every four children will experience a traumatic event before they turn 
16 (National Child Traumatic Stress Network, 2005). Child traumatic stress is a 
term that references toxic stress but is specific to the experience of children. Child 
traumatic stress refers to the experience of those children who are exposed to one or 
more traumatic events (an intense event that threatens or causes harm to his or her 
emotional and physical well-being) and experience persistent symptoms that affect 
their lives after the event has ended or abated (National Child Traumatic Stress 
Network, 2005). Some experts characterize traumatic events by a subjective feeling 
that one’s life or the lives of one’s primary caretakers are threatened. Events experi-
enced as traumatic can span a broad range, from exposure to a natural disaster to 
events like war or terrorism to personal experiences like separation from a parent, 
being the victim of violence, serious injury, abuse, or medical procedures.

Children experience specific symptoms when they are having a traumatic experi-
ence, including increased heart rate, sweating, agitation, hyper-alertness and vigi-
lance, “butterflies,” and emotional upset (National Child Traumatic Stress Network, 
2005). As with positive and tolerable stress, if these feelings are transitory, they do 
little or no harm (Understanding the effects of maltreatment on brain development, 
2015). In the end, child traumatic stress can significantly and negatively impact 
short- and long-term behavioral, emotional, mental, and physical health, especially 
when a child’s difficult experiences are not buffered by a consistent, safe, close 
relationship with an adult caregiver.

 Adverse Childhood Experiences (ACEs)

Research into links between childhood stress and adult health made great strides 
with the publication of the Adverse Childhood Experiences, (ACEs) study in 1997 
(Adverse Childhood Experiences, 2019). There were ten original ACEs categories 
to assess traumatic experience in children: emotional, physical, and sexual abuse; 
mother treated violently; household substance abuse; mental illness in the house-
hold; parental separation or divorce; incarcerated household member; and emo-
tional and physical neglect. In the original study, 15.2% of women and 9.2% of men 
reported four or more ACEs before the age of 18 (total percent: 12.5%). As the 
number of ACEs rises, the risk of disease increases, with four or more ACEs as a 
critical inflection point for increased risk. Buffington, Dierkhising, and Marsh 
(2010) explain that exposure to complex trauma is cumulative and highly likely to 
derail a child’s development.

These researchers found that adults who had experienced these ten specific types 
of childhood adversity were at significantly higher risk of a range of adult diseases, 
including cancer, chronic obstructive pulmonary disease, depression, obesity, sui-
cide attempts, and others (Adverse Childhood Experiences, 2019). Since then, 
researchers sought to “assess the impact of numerous, interrelated ACEs on a wide 
variety of health behaviors and outcomes” (Anda et al., 2006, p. 176). They found—
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as others have found in allied studies—that “the effects of multiple forms of abuse 
and related stressors are cumulative and affect a wide variety of outcomes” (Anda 
et al., 2006, p. 176).

Further research on the impact of ACEs on children has demonstrated that ACEs 
have short-term as well as long-term impact. Especially in cases of long-term mal-
treatment and trauma, the impacts of adverse experiences are not isolated, and chil-
dren do not simply “get over” them (Cellini, 2004, p. 3). Rather, a “dose–response” 
effect causes multiple forms and instances of abuse to amplify the negative impact 
that each can  have on a child’s mental and physical health (Anda et  al., 2006, 
pp. 174, 176).

As we stated earlier, sustained activation of the stress response system without a 
return to homeostasis can do significant damage to a developing child. Specifically, 
there is significant evidence that severe child maltreatment (physical, sexual, or 
emotional abuse as well as neglect) alters brain development and damages cogni-
tion, emotional regulation, and moral reasoning (National Institute of Justice, 2016). 
The scientific research demonstrates that it is not enough to consider particular 
impacts of child maltreatment in isolation. Rather, different types of early adversity 
can interact with and reinforce each other in powerfully damaging ways (Finkelhor, 
Turner, Hamby & Omrod, 2011) that can  render traumatized children even less 
capable than developmentally normal children of understanding their rights and 
speaking for themselves (MacArthur Foundation, 2015).

In part, child traumatic stress has such a significant impact because the brains of 
children are highly plastic and develop in response to both positive and negative 
external stimuli. Centuries of evolution have trained the brain to develop in response 
to its environment, and the most important feature of neurons in the brain is that 
they “change in response to external signals” (Perry, Pollard, Blakely, Baker, & 
Vigilante, 1995, p. 274). But when an infant or child is maltreated, the brain “will 
adapt to a negative environment just as readily as it will adapt to a positive one” 
(Child Information Gateway, 2015). Such adaptations “can cause permanent, life- 
long neurological damage and have a significant negative impact on the developing 
brain” (Cellini, 2004, p. 10). So while exposure to good experiences benefits the 
brain, exposure to bad experiences—like severe maltreatment and abuse—can dam-
age the brain (Petersen, et al., 2014).

Although there is strong evidence that severe maltreatment and complex trauma 
can, and often do, cause temporary or permanent physical brain damage, there is no 
research on the impact of ACEs on unaccompanied migrant children in this context 
(Estefan, Ports, & Hipp, 2017, p. 5). There is, however, abundant research on the 
impact of trauma on refugee children (Gadeberg, Montgomery, Frederiksen, & 
Norredam, 2017) that can still be helpful to forensic professionals to consider when 
assessing this population. Given the consistency of evidence demonstrating the link 
between child traumatic stress and adult health outcomes from studies spanning 
many countries, professionals working with these children within the asylum sys-
tem can apply scientific knowledge about child traumatic stress to their practice in 
order to better serve their clients and the process.
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Clinical evaluation of detained mothers and children performed by a team of 
mental and behavioral health specialists at the South Texas Family Residential 
Center in Dilley, Texas; at the Greyhound Bus Station in San Antonio; and at 
Hospitality House, a shelter in San Antonio, from July 22 to July 24, 2015, revealed 
symptoms indicating widespread trauma experiences before and during detention. 
Quantitative and qualitative data collection methods were used, including refugee 
narratives—much like those that an asylum attorney would collect—providing 
details of conditions in the refugees’ native countries, including community vio-
lence and violence against children, and conditions experienced during the journey 
from home (O’Connor, Thomas-Duckwitz & Nuñez-Mchiri, 2015).

 Application: What Does It Mean for Juvenile Asylum Clients?

Juvenile asylum applicants from war- and violence-torn countries run a high risk of 
complex trauma (repeated chronic traumatic events) from events they experienced 
in their home countries, on the often-perilous journey to the United States, and upon 
arrival, including apprehension and detention in centers not built for people their 
age (Fazel & Stein, 2003). The term “complex trauma” references a child’s expo-
sure to multiple traumatic events and the “wide-ranging, long-term effects of this 
exposure,” including impacts that can interfere with participation in legal process, 
such as dissociation and damage to cognition. The immigration processing system, 
including credible fear interviews, court hearings, and other proceedings, can re- 
traumatize them and are also not designed for people their age. Cognitively, behav-
iorally, and emotionally, these vulnerable clients can be at a significant disadvantage 
when it comes to their eligibility to remain in the United States. But, as the American 
Academy of Pediatrics has noted, appropriate care can contribute to winning cred-
ible asylum cases—an important factor for forensic professionals to bear in mind 
(Linton, Griffin & Shapiro, 2017).

 Dangers Faced in the Journey, Especially by Minors Traveling 
Alone

Many of the child asylum seekers arriving at our southern border from the Central 
American countries of El Salvador, Honduras, and Guatemala encounter many dan-
gers and risks on the journey from home. Many dangers are exacerbated at the hands 
of both criminals and authorities when children travel alone. They are likely to be 
victims of kidnapping, be held for ransom, and be victims of sexual violence, par-
ticularly at “crossing points” during the migration to our border (Estefan et  al., 
2017, p. 4). Other unaccompanied children have reported suffering violence and 
exploitation at the hands of immigration authorities at multiple national borders 
along the way (Estefan et al., 2017).

M. K. Persyn and E. A. Owen



237

 Toxic Stress Risk Factors for Migrant and Refugee Children

 Conditions Causing Children and Their Families to Flee Their 
Home Countries

Most people are heavily impacted by witnessing and experiencing violence and ter-
rorism, but children are uniquely vulnerable to damage from trauma that is highly 
impactful and difficult to heal. Children are “more vulnerable than adults to the 
traumatic events, chaos, and disruptions experienced in disasters,” and the results 
can be “serious and persistent even for preschool children” (Williams, 2007, p. 264). 
Children experience a wide range of feelings and exhibit a broad variety of behav-
iors in response to war and terrorism. While terrorism may not involve mass casual-
ties, it is a form of mass violence “because of the destructive psychological effects 
on large numbers of people, including children” (p. 266). Examples include loneli-
ness, disrupted sleep and nightmares, anger, tantrums, reenactment or reliving of 
distressing experiences, fear of being alone, fear of death, emotional withdrawal, 
somatic symptoms, and truncated moral development (Williams, 2007).

Exposure to violence is likely the strongest contributor to the “risk of subsequent 
psychological disturbances” among displaced and refugee children (Reed, Fazel, 
Jones, Panter-Brick, & Stein, 2012, p. 250). Direct exposure to threat, the cumula-
tive number of violent events, and the duration of exposure “all consistently 
increase[] the odds of mental health symptoms,” whether a child has been the victim 
of actual or threatened violence or witnessed violence to other people (Reed et al., 
2012, p.  257). Thus, the simple fact of trauma exposure does not tell the whole 
story; both “dose” and co-occurrence of multiple traumas play a role in the damage 
done to children. Further, the stresses of war and political violence tend to co-occur 
with “forced displacement; traumatic loss; bereavement or separation; exposure to 
community violence; and exposure to domestic violence” (Betancourt et al., 2012, 
p. 682). These combined traumas compound the damage done to children in the 
midst of key developmental stages in their neurobiology. While the impacts of 
trauma can be limited to the short term, “negative developmental effects appear 
more likely if children experience repeated or repetitive ‘process’ trauma or live in 
unpredictable climates of fear” (Williams, 2007, p. 274). Posttraumatic stress disor-
der is more likely to affect children who have been a witness to or victim of vio-
lence, have been exposed to shelling or heavy combat, and have lost loved ones.

Many children and minors coming to the United States from El Salvador, 
Honduras, and Guatemala are trying to escape community and interpersonal vio-
lence that their governments are inadequate to prevent or remedy. In one study of 
unaccompanied minors by the United Nations High Commission for Refugees, chil-
dren aged 12–17 most often reported exposure to community violence, organized 
crime, child maltreatment, and interpersonal violence in their homes, and these chil-
dren most often reported violence as a “primary driver of migration” (Estefan, et al., 
2017, p. 3). Data confirm their fears: UNICEF reports that as of 2014, El Salvador 
and Guatemala had the highest and second-highest rates of homicide among 
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children aged 0–19 in the world. Honduras is one of the most violent countries in 
the world due to gang violence, and in 2012 it had the highest homicide rate in the 
world (Estefan et al., 2017).

Exposure to intrapersonal and community violence is a significant and known 
factor for child traumatic stress and attendant health impacts, including executive 
and cognitive function harm, damage to concentration, anxiety, depression, and 
attention-based disorders. The very harms that refugee children and youth are 
attempting to flee can damage their ability to later present a cogent and convincing 
case to the American immigration system.

 Impact of Separating Children from Their Parents

According to Jack Shonkoff from Harvard’s Center on the Developing Child, “forc-
ibly separating children from their parents is like setting a house on fire. Prolonging 
that separation is like preventing the first responders from doing their job” 
(Committee on Energy and Commerce Subcommittee on Oversight and 
Investigations, February 7, 2019, p. 4). And yet, in 2017 and 2018, United States 
immigration officials separated untold thousands (the United States “has faced chal-
lenges in identifying separated children” US Department of Health & Human 
Services, 2019) of children from their parents at the border. Parents were taken into 
custody, so they could be prosecuted for illegal entry and potentially deported. 
Regardless of age, children—some as young as infants—were taken into custody as 
“unaccompanied alien children” by the Department of Homeland Security and 
transferred to the custody of the Office of Refugee Resettlement, part of Health and 
Human Services. From there, some were released to sponsors within the United 
States; some were reunited with their parents after a period of time sometimes span-
ning months; and some remained in detention for an indefinite period of time.

Juvenile asylum seekers who have been separated from their parents are at 
extremely high risk of trauma, putting them at greatly increased risk of  lifelong 
developmental consequences including generalized anxiety, developmental delay, 
and chronic physical illness. Separation from parents is most likely to lead to 
depression, and enforced separation from parents increases the likelihood of poor 
health in old age by a factor of 3.6. According to the President of the American 
Academy of Pediatrics, “highly stressful experiences, like family separation, can 
cause irreparable harm, disrupting a child’s brain architecture and affecting his or 
her short- and long-term health. This type of prolonged exposure to serious stress—
known as toxic stress—can carry lifelong consequences for children” (Kraft, 2018). 
Similarly, the American Psychological Association stated that “the longer that chil-
dren and parents are separated, the greater the reported symptoms of anxiety and 
depression for the children. Negative outcomes for children include psychological 
distress, academic difficulties and disruptions in their development” (Daniel, 2018). 
The toxic stress referenced here can disrupt developing brain structures that regulate 
hormone activity in response to environmental stimuli, causing long-term emotional 
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and behavioral pathology and stress-related disease. These effects of separation on 
children’s psychological and emotional well-being often persist for a lifetime. 
Traumatic separation can also interfere with the development of later healthy attach-
ments and may negatively affect children’s capacity to sustain close interpersonal 
relationships in their lives. Traumatic separation can create general low self-esteem 
and distrust of others.

Fear of separation can also contribute to trauma. A Board of Immigration Appeals 
Accredited Representative employed at the family detention center in Dilley, Texas 
reported the impact of threatened separation in a 2015 declaration. At the ICE hold-
ing facilities, women and children report being forcibly separated from other family 
members without explanation; in the meantime, they report, they are constantly 
threatened with deportation and loss of their children if they do not comply with 
immigration officials’ and deportation officers’ orders (O’Connor et al. 2015). The 
“terror and existential fear” reported by these women in response to the threat of 
separation from their children is not only toxic to mothers, but to their children 
as well.

 Conditions in Detention that Harm Children’s Health

The current standards of care for migrant children in US custody are minimal, and 
experts have recognized that they do not meet best practices standards set by the 
medical profession. As a result, children held in detention are at high risk of experi-
encing trauma and compounding the stressful conditions they may have previously 
experienced.

When minors are apprehended at the border, whether as part of a family unit or 
not, they are held in Customs and Border Patrol processing centers (see Table 10.1). 
Federal law requires that unaccompanied children be moved to Office of Refugee 
Resettlement (ORR) custody within 72 h (United States Government Accountability 
Office, 2015). Dr. Linton of the American Academy of Pediatrics (AAP) testified to 
“egregious conditions in many of the centers, including lack of bedding (e.g., sleep-
ing on cement floors), open toilets, no bathing facilities, constant light exposure, 
confiscation of belongings, insufficient food and water, and lack of legal counsel, 
and a history of extremely cold temperatures” (Oversight of the Customs and Border 
Protection’s response to the smuggling of persons at the Southern border. Committee 
on the Judiciary, 2019, p. 2). There are further reports of children held longer than 
72 h, denied medical care, separated from their families, and maltreated (Linton 
et al., 2017). In 2015, a Board of Immigration Appeals Accredited Representative 
working at the South Texas Residential Family Center in Dilley, Texas filed a sworn 
declaration recording his client’s descriptions of the conditions of confinement in 
these processing centers. The declaration states that when received in Dilley from 
ICE holding facilities, the vast majority of clients suffer from fevers, coughing, 
headaches, and fatigue. Clients report being held in either “iceboxes” or “kennels” 
while in ICE custody. “Iceboxes” or “hieleras” are “secure facilities that are held at 
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frigid indoor temperatures that shock the body of young children and their mothers 
into sickness”—without blankets or medical attention, and with only ham sand-
wiches to eat. “Kennels” are “warehouse-like facilities subdivided by wire fences, 
so crowded that some children must sleep while standing” (O’Connor et al., 2015).

Unaccompanied children go from CBP centers to ORR shelters. These shelters 
range in size, type, and level of security. In fiscal year 2018, the average length of 
stay in ORR facilities was 60 days (“Facts and Data,” n.d.). Children who are with 
their family units either undergo expedited return to their country of origin or go to 
family residential centers or the family units are released into the community. 
Family residential centers are administered by Immigration and Customs 
Enforcement (ICE). In 2015, a federal court found that these centers violated a 1997 
settlement agreement that required children to be held in the “least restrictive set-
ting.” The American Academy of Pediatrics notes that “despite this order, children 
continue to be detained, and even with shorter lengths of stay, some were still found 
to suffer traumatic effects” (Linton, et al., 2017, p. 5). Further, AAP found discrep-
ancies between the standards ICE claims to follow and the actual conditions in the 
centers, including “inadequate or inappropriate immunizations, delayed medical 
care, inadequate education services, and limited mental health services” (p. 5).

The bare fact of detention does significant harm to children; “several studies of 
detained child migrants and asylum seekers have documented extensive mental 
health issues, including depression, anxiety, and post-traumatic stress disorder, and 
developmental delays for very young children” (Estefan et al., 2017, p. 4). As noted, 
the American Academy of Pediatrics has found that Department of Homeland 
Security detention facilities are categorically unsafe for children; further, the AAP 
has recognized the potential harm of detaining children in Office of Refugee 
Resettlement facilities, and has found that family detention centers run by ICE regu-
larly keep children longer than legally permitted; it has called for “longitudinal 
evaluation of the health consequences of detention of immigrant children in the 
United States” (Linton, et al., 2017, p. 1). In January 2019, lawyers representing 
migrant children housed in ORR facilities as part of a decades-long class action suit 
notified the federal court and the Justice Department’s Office of Immigration 
Litigation that more than a dozen of these facilities are operating without licenses 
and committing other violations of court orders as well (Kates, 2019).

Beyond the dangers inherent in the basic conditions of detention, migrant chil-
dren face significant potential harm from other causes. One of the most important is 
forced administration of medication without parental consent or court order. While 
against the law, this practice has frequently taken place in detention centers, as 
documented in active litigation of a court case regarding detained migrant child 
welfare that has been ongoing for 34 years. In July 2018, the federal court ordered 
the federal government to stop administering psychotropic medication to children 
absent court order or parental consent (Flores v. Sessions, 2018). The court’s order, 
while specific, applies only to the Shiloh Residential Treatment Center in Texas. As 
recently as October 2018, lawyers claimed that the government was still administer-
ing drugs to children without consent or court order, despite the court’s July order 
(Morel, 2018).
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The risk of sexual abuse of migrant children does not end once they reach US 
custody. Sexual abuse, whether by adults or fellow juvenile migrants, is another 
widespread danger in detention. According to Health and Human Services (HHS) 
records, thousands of unaccompanied children have reported sexual abuse and sex-
ual harassment while in detention centers—at least 1000 reports to HHS each year 
since 2015 (Deutch, 2019). Allegations ranged from watching children shower to 
fondling, kissing, and raping them. Despite the frequency of reporting to HHS, 
though, in each year, far fewer allegations were reported out to the Department of 
Justice (DOJ)—in each of the last two fiscal years, only 49 reports were made to 
DOJ (Deutch, 2019). From March 2018 to July 2018, the period during which the 
family separation policy resulted in mass separations, ORR received a record-high 
859 complaints, 342 of which were referred to DOJ (Haag, 2019). And according to 
data from the Office of the Inspector General of the Department of Homeland 
Security and ICE itself, thousands of migrants have claimed sexual abuse while in 
ICE custody (“While in ICE custody, thousands of migrants reported sexual abuse,” 
2018). These reports are not limited to children, but they do reveal that the risk of 
sexual abuse is present in both DHS and HHS facilities.

 The Role of the Forensic Psychology Expert

While the US asylum process is not well understood by citizens or immigrants alike 
(and is frequently modified), attorneys are not currently provided in these cases (and 
there is nothing to suggest that this will be changing anytime soon). When an asy-
lum seeker is fortunate enough to have an attorney (often through a not-for-profit 
legal agency), it is not certain that a forensic psychologist, psychiatrist, or social 
worker will be provided and/or available. Some forensic experts will take pro bono 
or “low bono” (very low pay) cases because there are no or few funds budgeted for 
these services and personal or professional ethics motivate their engagement. When 
there are some financial resources earmarked for these much-needed experts, they 
seldom cover usual fees for forensic assessments. Additionally, an assessment is 
only the beginning. Collateral information and records must be reviewed, literature 
research is often needed, reports must be written and edited, and, when needed, the 
expert will have to testify. One barrier for some experts is the amount of time and 
energy required for this type of work. Another barrier is the form of testimony. 
While some courts will allow telephone testimony, it is much less effective than an 
in-person hearing. However, with the backlog of cases, hearings are frequently held 
months (or longer) after the assessment is completed and cases are frequently 
adjourned. Many experts have attended immigration hearings multiple times on the 
same case before actually testifying (adding to the ripple effect of the backlog and 
delay of completion of cases). Country experts (so-called because they are experts 
in the country where the seeker came from and may be returned to) are more readily 
available, but are limited in that they cannot speak to the specific physical and men-
tal health needs of the applicant. Having both is important for conveying, as much 
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as possible, the effects of the applicant remaining in their home country or being 
sent back to their home country. In addition, there is the often-present need for an 
interpreter, even when the client speaks some English. Many psychological and 
legal nuances are lost on clients who have a low level of English proficiency needed 
for their daily life. For children, and many adults as well, the level of English skills 
is important. While testing a client to get a formal reading level is not always fea-
sible, experts can evaluate the reading level of the documents the client is expected 
to comprehend. Finding competent experts for adults is daunting, and for children it 
is almost impossible. Inasmuch as every decision has consequences, these legal 
judgments come with psycho-legal sequalae, often traumatic in nature, no matter 
the legal outcome. Having an expert not only increases the chances of an appropri-
ate outcome, but in many cases can help mitigate re-traumatization from the process.

 Conclusion

Migrant children fleeing violence and danger in their countries of origin experience 
a multitude of traumas before departing from their homes, on their way to the United 
States, and in detention once arrived. As people whose brains and bodies are 
uniquely sensitive to toxic stress and complex trauma, children applying for asylum 
face special difficulties. Yet most of these children do not have access to a forensic 
expert who can examine them and provide the asylum officer or immigration court 
with an affidavit in support of the asylum application that lays out the evidence of 
trauma history and expert opinion on its impacts. Interviewing and assessing chil-
dren for a history of trauma is not straightforward. Specific techniques should be 
followed to ensure that the child both feels safe and is not unintentionally prompted 
or encouraged to report trauma or trauma symptoms (Aldridge & Wood, 1998; 
Cronch, Viljoen, & Hansen, 2005; Lamb, Orbach, Hershkowitz, Horowitz, & 
Abbott, 2007; Lyon, 2014; Wilson & Powell, 2001). Experts are most helpful in 
American immigration process when they provide sufficient information about the 
sequelae of toxic stress in these asylum-seeking individuals, including the neuro-
physiological, biological, and psychological range of experiences that can produce 
it. The comprehensiveness of this forensic assessment is likely to offer the best 
opportunity for success to asylum seekers.

In light of the extensive research on the effect of ACEs and toxic stress on chil-
dren seeking asylum, it is critical to introduce this evidence in asylum hearings. 
There are several ways to increase awareness of the critical role of toxic stress to the 
attention of immigration courts. First, the use of forensic experts providing high- 
quality assessments can significantly boost an applicant’s chances at being granted 
asylum. For example, 90% of outcomes in cases involving participation of a volun-
teer trained in the Physicians for Human Rights Asylum Program are positive, rela-
tive to a national average of barely 30%. Research has outlined the most important 
elements of a successful assessment, including documentation of the evaluation 
process and all sources of evidence; corroborative evidence unique to the applicant; 
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description of the psychological consequences of persecution, including the impact 
of PTSD on the applicant’s memory; description and documentation of physical 
evidence, where possible; and provision of new evidence that supplements prior 
accounts (Scruggs, Guetterman, Meyer, VanArtsdalen, & Heisler, 2016). Significant 
training resources ranging from online webinars to multiday workshops are avail-
able to assist forensic experts in preparing for this work, including the extensive 
program run by Physicians for Human Rights, which includes access to volunteer 
opportunities.

 Questions/Activities for Further Exploration

 1. Why are forensic examinations of applicants so important to the asylum process? 
At what stage of the proceedings can an assessment be done, and why might the 
timing matter?

 2. Why are unaccompanied children uniquely vulnerable to the chaos and stress of 
migration and asylum proceedings? What are some differences between the way 
a forensic professional would assess an adult and an unaccompanied child?

 3. Describe the impact of trauma and toxic stress on cognition and memory. Why is 
this important to understand in the case of asylum seekers?

 4. You are a forensic professional volunteering in an asylum case. Your client is an 
unaccompanied child who fled El Salvador and passed through Guatemala and 
Mexico on the way to the United States. The child traveled with a coyote—a 
person paid to get groups of people to the United States border—and a group of 
people of a range of ages.

 (a) What are the possible red flags you see?
 (b) What considerations are most important in examining the child?
 (c) How would you proceed? Explain, step-by-step.
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Chapter 11
Termination of Parental Rights: 
Psychological Impact on Children 
of Immigrants

Yosef Amrami and Rafael Art. Javier

 Termination of Parental Rights and Its Contexts

This chapter focuses on psychological impacts that family separation has on migrant 
and immigrant children. Family separation, in which parents are forcefully removed 
from their children, can occur in multiple settings and contexts. Immigrants, includ-
ing undocumented immigrants, are especially vulnerable to encounter family sepa-
ration. Immigration is an ubiquitous human and cultural experience throughout the 
history of civilization, although each propelled by different political forces and per-
sonal motivations. The most recent data suggest that there are about 71 million 
migrants globally, including people who are internally displaced and/or seeking 
asylum in another country (UNHRC, 2019). It is also estimated that about 31 mil-
lion children were displaced by regional violence and economic hardships during 
2018 (UNICEF, 2019). While about half of these displaced children are internally 
displaced within their country of origin, the remainder are seeking safety in another 
country (UNICEF, 2018). It is a global phenomenon (see Figs. 11.1, 11.2, and 11.3) 
made possible by drastic changes in the political and economic landscapes in many 
countries around the world that is compelling their citizens to migrate to another 
country, particularly when their own physical and economic safety and/or that of 
their family becomes seriously compromised due to raging and sectarian-based 
wars (UNHCR, 2018).

Our concern is not only that the severity of forced migration and its effects on 
children and their families vary by region, but that their welfare is often determined 
by their destination’s law and policies relating to immigration and asylum (UNHCR, 
2018). We see how that very issue is played out in the United States where the 

Y. Amrami (*) · R. A. Javier 
St. John’s University, Office of Postgraduate Professional Development Programs,  
Queens, NY, USA
e-mail: Yosef.Amrami15@stjohns.edu

http://crossmark.crossref.org/dialog/?doi=10.1007/978-3-030-33106-1_11&domain=pdf
mailto:Yosef.Amrami15@stjohns.edu


248

Fig. 11.1 Number of displaced people globally by 2018. (Source: UNHRC 2019)

Fig. 11.2 Changes in proportion of child refugees relative to total child immigration from 2005 to 
2017. (Source: UNICEF 2018)
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Fig. 11.3 Deportations of immigrants from the United States Per Year (2009–2017). (Source: 
U.S. Department of Homeland Security 2019)
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United States’ immigration and asylum-seeking policies can be seen as case studies 
of how a country’s laws can affect the psychological welfare of migrant and immi-
grant children and families. The United States has a long-standing political history 
pertaining to migration between the U.S.–Mexican border, with many politicians 
and media figures attributing domestic economic hardships and crime on the influx 
of migrants from Central America (Abramitzky & Boustan, 2017). Yet, although the 
United States can provide an important case study on this topic, many other coun-
tries are dealing with an influx of migrants and have used their own regulations to 
either encourage and/or discourage migrants from being integrated into their coun-
tries (UNHCR, 2018).

We recognize that the immigration phenomenon and its consequences is complex 
and, depending on whether one focuses on the activities of a few individual immi-
grants who engage in criminal behavior; or one focuses on the consistent findings of 
the tremendous benefits immigrants tend to bring to the host country at many levels 
(e.g., filling vital niches in employment; Abramitzky & Boustan, 2017: Peri, 2013); 
or on anything in between, the argument against or in favor of immigration becomes 
front and center of the political discourse. This is as true in the United States, as it is 
around many countries in the world where we find a strong anti- immigrant political 
discourse taking hold. In the meantime, the most vulnerable and most in need (e.g., 
children, victims of domestic violence, economic warfare, and gang violence, targets 
of political and religious persecution, etc.) are furthered victimized/traumatized and 
their circumstances worsened (e.g., placed in the  deportation centers, children sepa-
rated from parents, returned to their countries of origin, etc.).

Although, there is strong evidence emerging of how much trauma permeates the 
lives of many immigrants, our focus in this chapter is only to examine the impact of 
family separation and parental termination on children and the role of forensic profes-
sional in understanding and providing services to this population. For this purpose, 
we will focus on parental termination taking place more specifically in the United 
States as an example of a larger phenomenon at play in other parts of the world.

 Immigration in the United States

By 2017, there were a reported 10.5 million undocumented immigrants living in the 
United States, a decline from its peak of 12.2 million a decade previously (Krogstad, 
Passel, & Cohn, 2019). About half of the total population of undocumented immi-
grants are from Mexico (Gonzalez-Barrera & Krogstad, 2019). According to these 
data, about 83% of undocumented immigrants from Mexico and 53% of undocu-
mented immigrants from other countries have lived in the United States for over 
10 years, which suggests a development of deep roots in their residing communities 
(Gonzalez-Barrera & Krogstad, 2019). Therefore, American immigration policies 
do not solely affect undocumented immigrants but affect their communities and 
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families as well. Data to that effect is found in the fact that about six million U.S.  citizen 
children have at least one family member that is an undocumented immigrant, and 
four million of those children have one or more parents that are undocumented 
(American Immigration Council, 2018).

Much of the statistics on immigration apprehension and subsequent family sepa-
rations in the United States are provided by the Department of Homeland Security 
(DHS), the federal agency responsible for immigration. The Office of Inspector 
General of the DHS responsible for auditing the DHS stated in its report that “DHS 
has struggled to provide accurate, complete, reliable data on family separations and 
reunification, raising concerns about the accuracy of the reporting” (Kelly, 2018, 
p. 9). This suggests that much of the information provided regarding family separa-
tion is inaccurate, a conclusion also supported by findings from the American Civil 
Liberties Union which calls the DHS findings an underrepresentation (Rickerd & 
Drake, 2019). The greatest problem with this underrepresentation is that we are left 
without a clear and objective perspective of the scope of the problem and with the 
concern that these statistics may not be emblematic of real migration patterns in the 
future given how quickly immigration laws and policies have changed and enacted 
contemporarily. Nevertheless, these statistics provide forensic professionals with at 
least a glance, albeit not totally accurate, of how changes to immigration policies 
have resulted in real changes to the lives of immigrants, particularly with regard to 
immigration detention and family separation.

According to these statistics, the yearly rate of total immigration apprehensions 
and deportations has fluctuated over the last decade but, over the last decade, has 
been trending in the downward direction (see Fig. 20.3; U.S.  Department of 
Homeland Security, 2019). The Department of Homeland Security has estimated 
that 521 thousand people have been apprehended across the U.S.–Mexican border 
during 2018, which is an increase of over 100 thousand people from the previous 
year (2019). However, when looking at trends from 2014–2018, the rate of total 
immigration apprehensions has ranged from about 444 to 569 thousand. In contrast, 
family separations and the apprehension of unaccompanied minors have increased 
significantly as of 2019 over previous years. In 2018, the Department of Human 
Services reported that nearly 2000 children were separated from their parents in a 
6-week period at the U.S.–Mexican border (Long, 2018) in separate detention cen-
ters for days or weeks at a time.

Immigration policies, such as policies and laws pertaining to parental rights and 
family separation, have had a strong impact on the American zeitgeist. In addition, 
the state of such laws has obvious implications for forensic psychologist working 
with these cases. Broadly speaking, parent–child separation has been found to harm 
those involved-especially children (Bouza et al., 2018; Wood, 2018). Many national 
professional and academic organizations have condemned the Zero Tolerance pol-
icy enacted in 2018 by the current administration on humanitarian basis, particu-
larly regarding children and their families (e.g., Daniel & Evans, 2018). This policy 
stipulates that any adult coming into the United States would be considered crimi-
nals and detained away from their children, who are then held in separate detention 
centers. The Society for Research in Child Development (SRCD), an organization 
representing developmental psychologists, released a “Statement of Evidence” 
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against the family separation policy (Bouza et al., 2018). In a succinct but informa-
tive review of literature of family separation, Bouza et  al. concluded that family 
separation incurs short and long-term impairments onto children psychosocial 
health, such as increasing their vulnerability to anxiety, in addition to making chil-
dren more predisposed to medical conditions, like obesity (2018). In a similar vein, 
the American Psychological Association (APA), the American Association for 
Pediatrics, and the National Education Association (NEA) have adopted resolu-
tions, made public statements, and created petitions condemning the practice of 
separating migrant children from their parents upon arrival to the United States 
(Daniel & Evans, 2018; Kraft, 2018; National Education Association, 2019). 
Furthermore, the American Bar Association, which represents lawyers and sets 
standards for ethical legal practice, has also condemned family separation as 
“unnecessarily cruel” (Bass, 2018). Perhaps, one of the most poignant condemna-
tions of this policy came from the APA president at the time, Jessica Henderson 
Daniel, Ph.D., who said, “The administration’s policy of separating children from 
their families as they attempt to cross into the United States without documentation 
is not only needless and cruel, it threatens the mental and physical health of both the 
children and their caregivers” (Daniel & Evans, 2018).

Most of our knowledge about family separation within immigrant has been 
gained from studying undocumented immigrants who were deported or detained 
and were subsequently separated from their families after living and raising their 
families in the county for years. Although an important consideration for forensic 
psychologists, there are substantially few studies on the psychological ramifications 
of family separation due to immigrant detention where the parents are still in the 
country but the children have limited access to them, if any. Nevertheless, scientists 
point to studies of children of incarcerated guardians or juvenile detention (e.g., 
Wood, 2018) as an important source of information regarding the impact of separa-
tion on children. However, family separation due to immigrant detention at the bor-
der raises additional concerns about parent–child separation related to fears 
immigrants have about family separation and its impact on their psychological well-
being. An important consideration for forensic psychologists since immigrants’ per-
vasive fear of legal consequences have been found to result in their discomfort or 
unwillingness to trust and seek the legal counsel (Dreby, 2012; McFarland & 
Spangler, 2008), and likely to impact on their willingness to participate in forensic 
assessments. Finally, this chapter also discusses legal consideration forensic psy-
chologists ought to keep in mind when dealing with litigation concerning immigrant 
family separation.

 Impact of Parental’s Deportation or Retention

The negative impacts that a parent’s detention or deportation has on the psychologi-
cal health of children have been thoroughly investigated by numerous studies (e.g., 
Chaudry et al., 2010; see Wood, 2018 for a literature review). These studies involve 
immigrants who immigrated to their country of residence and have often established 
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communities, professional lives, and families in the host countries. In one study, the 
psychological wellbeing of Children 6–15  years old were examined following 
parental deportation (Allen, Cisneros, & Tellez, 2015). Most participants were liv-
ing in mixed-status households (e.g., children were citizens while their parent(s) 
were not). The participants were segmented into three groups for analyses: A con-
trol group, a group of children whose parents were arguing against deportation, and 
a group of children with parents who were deported. These children’s internalizing 
(e.g., depression and poor self-esteem) and externalizing problems (e.g., non- 
compliance and aggressiveness) were assessed along with their trauma history and 
demographics. It was found that compared to the control group, having a deported 
parent was predictive of greater internalizing (e.g., depressed mood & anxiety) and 
externalizing problems (e.g., aggression & defiance); no such effect was found for 
children whose parents were fighting against deportation.

Similar findings were reported when studying the effects that parent deportation 
and detention had on the occurrence of Post-Traumatic Stress (PTS) and other emo-
tional concerns in children (Rojas-Flores, Clements, Hwang Koo, & London, 2017). 
In contrast to the study conducted by Allen et al. (2015), Rojas-Flores and associ-
ates compiled assessments from multiple sources, such as their teachers and par-
ents, and exclusively studied a pre-adolescent sample. They assessed the prevalence 
of PTS in children (6–12 years old) who had at least one undocumented immigrant 
as a parent but varied in whether a parent was separated from them. They found that 
children with a deported or detained parent experienced greater internalizing prob-
lems and PTS compared to other children, according to parents’ reports. In addition, 
children who experienced greater traumas, such as their parent being deported, were 
reported by their teachers to engage in more externalizing behaviors at school.

Furthermore, comparing children living in the context of family separation to 
other children with similar demographic characteristics informs us of the added 
impact that family separation has on a child’s wellbeing. Such a study was con-
ducted by Zayas and Bradley (2014) on three samples of 8–15-year-old children. 
One sample included children from the United States living with deported parents 
in Mexico; the other sample were children from mixed-status homes in the United 
States with at least one guardian deported to Mexico; the final sample comprised of 
children from mixed-status homes in the United States that did not have a deported 
or detained guardian (the control group). These children’s broad psychological 
functioning and elevations in depression and anxiety were assessed to determine 
levels of impact, if any, resulting from these different deportation experiences. 
Initial analyses showed that children who were deported with their parents endorsed 
more symptoms of depression and less happiness and freedom from anxiety than 
children in the United States who were living with their parents. Children in the 
United States who were separated from their family had elevations in inattention 
and hyperactivity compared to other groups. In a follow-up study, Zayas, Aguilar- 
Gaxiola, Yoon, and Rey (2015) then separated their sample into two groups for 
subsequent analyses, which included children affected by deportation and those 
who were not. They found that children who were affected by deportation were 
more likely to experience depression, poor-self-concept, diminished happiness, 
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and less freedom from anxiety. These authors raised the issue that, in the end, 
current immigration law enforcement often forces parents to decide whether to 
make their children “exiles” or “orphans.” By that they meant that a parent who is 
being deported back to their home country must decide whether they will leave their 
children to be fostered by relatives or friends or bring their children with them, 
and thus removing them from their friends, community, and school. It is their view 
that children of the deported parents may be harmed even if the child is deported 
alongside their guardian(s); although not as great as when they are separated (Zayas 
& Bradlee, 2014).

These findings are further supported by a qualitative study conducted on a sam-
ple of children of deported parents that looked at the association between deporta-
tion and psychological distress – social support (Gulbas et al., 2016). For this study, 
the authors conducted qualitative analyses on interviews obtained from children 
who had a parent who was deported. When looking at children who were separated 
from their parents, they found that these children attributed their depression and 
negative feelings to having diminished social support. In contrast, children unaf-
fected by deportation were found to be both less likely to experience depression and 
to associate the loss of social support to their psychological stress. In other words, 
deportation results in diminishing social support that then contributes to depression 
and feeling poorly.

Similar findings are found in research conducted on children of incarcerated par-
ents. Although incarceration and deportation are not the same, they both entail that 
a child is separated from their parents. The general finding from these studies is that 
incarceration leads to negative impacts on a child’s psychological, social, and eco-
nomic wellbeing (Geller, Garfinkel, Cooper, & Mincy, 2009). An important finding 
from the University of Minnesota in regard to the impact of social support is that 
children’s perception of parental support buffered against psychological distress in 
a national sample of children with incarcerated parents (Davis & Shlafer, 2017). 
The conclusion is that much like children of incarcerated parents, the children of the 
deported parents experience harm when a primary means of social support, a guard-
ian, is withheld from them.

Findings from large-scale studies with multiple sites are ideal to offer a more 
comprehensive assessment of the impact of deportation on children. Such an oppor-
tunity is offered by the UnidosUS (formally National Council of La Reza) and the 
Urban Institute which provide informative case-studies on the social and financial 
impacts of immigration raids (Capps, Castafieda, Chaudry, & Santos, 2007; Chaudry 
et  al., 2010). One of the most salient and relevant finding emerging from these 
analyses is the intense fears experienced by undocumented immigrants in relation to 
the prospects of immigration raids or mass arrests. In such incidents, parents are 
normally removed from their children, often for over 6 months (Capps et al., 2007; 
Chaudry et al., 2010). These are real fears supported by an increased risk of deporta-
tion since 2016. According to the Pew Research Center’s recent report, the 
Immigration and Customs Enforcement agency (ICE) arrested 42% more undocu-
mented immigrants during the first year of Donald Trump’s presidency compared to 
the previous year (Bialik, 2018). To investigate the impacts of this growing concern, 
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some studies have focused on looking at children affected by about ten immigration 
raids across the United States. They found that over 1000 people were arrested in 
these raids, and which included parents for 500 children collectively. Most children 
were 10 years old or younger and had American citizenship. A quarter of these chil-
dren had both parents arrested while others had only one. In situations where both 
parents were arrested, ICE allowed only one parent to leave detention the day of 
their arrest, while the other parent was detained for weeks to months. According to 
Capps et  al. (2007), these raids resulted in “family fragmentation,” which they 
described as being significant and producing lasting adversity for children’s health. 
They found that as consequence of the family fragmentation, parents were unable to 
provide social and financial support to their children, which resulted in greater 
social and financial hardships for their children.

The effect of financial hardship resulting from detention and deportation is an 
important area of concern since a family’s income can be determinative of many 
facets of children’s health and wellbeing. There is a consensus that economic privi-
lege, or socioeconomic status (SES), impacts children’s development; SS has been 
shown to impact children’s psychosocial wellbeing (Huaqing Qi & Kaiser, 2003), 
academic achievement (Sirin, 2005), and neurocognitive development (Hackman & 
Farah, 2009; Sarsour et al., 2011). Part of the reasons for that is costly legal fees 
resulting from arrests. For example, the Urban Institute estimated that the cost of 
arrest bonds ranges from $1500 to $32,000 (Chaudry et al., 2010). Furthermore, 
parents are often their children’s primary financial support and their arrest results in 
substantially less income for their families (Capps et al., 2007). UnidosUS stated 
that most of the families in their study were struggling financially in the first place, 
and then further struggled to buy food and baby supplies after the arrest. In addition, 
The Urban Institute calculated that a family’s income decreased by an average of 
70% within 6 months of an arrest and 50% 60 months after the arrest. In addition, 
the fear of further legal repercussions had secondary effects on the financial wellbe-
ing of these families. For example, arrests discourage family members from seeking 
government assistance, which many need due to their impaired financial state 
(Capps et al., 2007). Therefore, the lapse in steady income is especially hurtful since 
most of these families and children were already living with limited financial means 
and became distrustful of agencies that may have been able to provide help. These 
tangible immediate effects are in addition to intangible effects, such as feeling anx-
ious about a parent’s wellbeing and concern about whether they will see their par-
ents again (Capps et al., 2007; Chaudry et al., 2010).

Finally, children’s education is found to be seriously disrupted. Capps et  al., 
(2007) observed greater absentees from school across all three sites upon their par-
ent’s arrest. In some cases, children and family members reported that they were 
reluctant to send children to school because they feared further family fragmenta-
tion. It is reasonable to conclude that once children lack parental supervision 
and monitoring when their parent(s) are detained, the monitoring and supervisory 
family system normally provided by the parents become immediately eroded, with 
the outcome that these children are not encouraged to go to school. It leads us to 
conclude that the scholastic difficulties following these raids can be associated to 
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the broader hardship of family fragmentation. Teachers and other school profes-
sions also reported that the children who did come to school appeared distraught 
and unable to focus in class.

 Impacts of Children’s Detention

The large-scale detention of children at the U.S.–Mexico border was the catalyst for 
the widespread condemnation of family separation by scientists and professions 
after the Zero Tolerance policy was enacted (e.g., Bouza et al., 2018). According to 
fact-checking by the Washington Post, the significant increase in detaining immi-
grant children after the policy was due to their parents being considered criminals 
and a threat to the society for being undocumented, and thus requiring their deten-
tion pending legal action (Rizzo, 2018). Whereas some may argue that people who 
break the law by coming into the country illegally should be detained and treated as 
criminals, the notion of detaining non-criminal minors carries substantially less 
logical or moral legitimacy. The fact that immigration issues have now become 
criminalized and treated as other violent and dangerous acts is what is making the 
resolution of family separation resulting from the implementation of such policy a 
lot more difficult and complicated. In the meantime, we are left with trying to 
understand the extent to which a brief and/or prolong experience of adversity inher-
ent in their parents’ detention and deportation experience may impact these chil-
dren’s psychological development immediately and long term.

In general, immigrant detention centers are resource-poor environments with 
substantially greater incident rates of abuse. The Office of Inspector General for the 
DHS released a report on June 2019 describing the poor conditions of detention 
centers where children of immigrants have been held (Kelly, 2019). The report high-
lighted the following problems in four detention facilities, “… including nooses in 
detainee cells, overly restrictive segregation, inadequate medical care, unreported 
security incidents, and significant food safety issues…” (Kelly, 2019, p.  3). 
Specifically, Kelly reported that detainees did not have access to safe food, recre-
ational spaces, or clean-living spaces (e.g., pictures in the report show black mold 
visibly growing around toilets). In addition to resulting in limited access to healthy 
living conditions, there have been reports that children are vulnerable to assault in 
detention centers. Investigations by the New York Times found 4500 complaints of 
sexual assault by minors in immigration detention between October 2014 and July 
2018 (Haag, 2019). About one-fifth of these complaints were made in the 3 months 
following the Zero Tolerance policy. Most of these complaints involved minors 
allegedly assaulting other minors and about 200 cases reportedly involved adult 
staff members.

The effects of poor access to resources, safe living condition, and exposure to 
abuse are salient risk factors for mental health concerns (Ferguson, Cassells, 
MacAllister, & Evans, 2013; Kisely Abajobir, Mills, Strathearn, Clavarino, & 
Najman, 2018; Reiss, 2013). These associations are well established in social, 

11 Parental Termination



256

medical, and public health literature and, although a full exploration of how 
resource deprivation and abuse impact mental health and development are outside 
the scope of this chapter, nevertheless, these should be important issues to consider 
by forensic psychologists asked to evaluate forensic request related to these issues. 
This is particularly the case because the practice of family separation can result in 
children being markedly more at risk to mental health concerns (Wood, 2018).

The fact that these detention facilities’ recreational activities, education, and legal 
counsel continue to be poorly equipped and lack the appropriate personnel to care for 
these children suggest that the children’s detention facilities can continue to be poor 
environments and not conducive to their adequate functioning (Montoya- Gulvez, 
2019). Our concern is that such conditions may have already contributed to the con-
tamination of “the water” in the mind of these children and their families, causing 
irreparable psychological harms to them. This will be an unfortunate development if 
whatever levels of suspiciousness and lack of trust of authority figures in the United 
States that may have resulted from these experiences are spilled over to their reac-
tions to the kind of work forensic psychologists are asked to perform.

 The Psychosocial and Economic Impact of Uncertain  
Legal Status

Children’s psychological wellbeing can be adversely affected by the stress associ-
ated with their guardian’s insecure legal status, even if not detained and in deporta-
tion. Several studies have investigated the effects that a parent’s uncertain legal 
status has on children. In one study, a group of 7–10-years-old Latino children with 
undocumented parents were found to be more likely to feel anxious than Latino 
children of documented parents (Brabeck & Sibley, 2016). Furthermore, Brabeck 
and Sebley (2016) found, in this regard, that the effect of immigration status onto 
children’s anxiety could not be explained by parenting styles, such as how support-
ive and communicative the parents are with their children, family income, or the 
child’s academic strength. Instead, it was found that their parents’ uncertain legal 
status incrementally contributes to children’s anxiety, in addition to other stressors. 
The effect of uncertainty was further supported by a qualitative analysis of about 
200 immigrant parents and children (80 families) which found that these children 
were significantly fearful of their parent’s legal status and what it may incur 
(Dreby, 2012).

An explanation on how an undocumented status can affect a family, and there-
fore a child’s psychological wellbeing, was posited by Suárez-Orozco, Yoshikawa, 
Teranishi, and Suárez-Orozco (2011). They used a social–ecological (or bioecologi-
cal) framework to elucidate how a parent or child’s legal status can affect the fami-
ly’s wellbeing and psychological health. Broadly, the social–ecological framework 
theorizes that there are four dynamic systems within a person’s environmental 
contexts that interact with each other over time to influence one’s psychological 
wellbeing, behaviors, and beliefs (Bronfenbrenner & Morris, 2006). Of note, these 
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systems continue to interact with each other over the course of a person’s develop-
ment. The four primary systems include a person’s immediate support systems 
(Microsystems), the relationships that people within one’s microsystem have with 
each other (Mesosystem), the experiences of people in one’s microsystem that indi-
rectly affect an individual (Ecosystem), and the broad societal norms and beliefs 
(Macrosystems). Suárez-Orozco et al. (2011) posit that documentation status affects 
a child’s ecological systems that then, in turn, influence a child’s psychological 
development. According to Suárez-Orozco et  al. (2011) and Rojas-Flores et  al., 
(2017), these systems of compounding stress can affect the child’s psychosocial 
wellbeing and behavioral health. For example, legal policies meant to deter undocu-
mented parents from receiving educational aid, can directly impact their ability to 
earn a comfortable income. Subsequently, parents may have less time to spend with 
their children, because they may need to work longer hours, which can impact 
on how thoroughly they can monitor their child’s behaviors and offer emotional 
support. Furthermore, fears of deportation can deter parents from seeking govern-
mentally provided educational and psychological services, such as public pre-
school, thus impacting the child’s educational trajectory(Suárez-Orozco et al., 2011).

This application of the social–ecological theory has been found to be effective in 
a recent research on anti-undocumented immigration policies and their effect on 
people and communities at large. A qualitative analysis of interviews with 21 
Mexican undocumented immigrant mothers highlights several obstacles that these 
mothers face when trying to gain greater social capital or the communal supports 
one can utilize to improve their or their family’s success and wellness (Valdez, 
Padilla, & Valentine, 2013). This study was conducted in Arizona shortly after the 
state’s government enacted a law that made it easier to stop people for inquiry solely 
based on suspicion that they are undocumented immigrants (SB1070). Qualitative 
analyses indicated three prevalent obstacles: Employment stress, detention and 
deportation, and police intimidation and persecution (Valdez et al., 2013). Concerns 
of fear of being removed from one’s family were found to deter mothers from seek-
ing greater social supports via their friends and schools. For instance, several moth-
ers complained of feeling “locked up” in their home because of their fears of 
deportation. In addition, these obstacles were also found to have directly affected 
the kinds of communication that parents had with their children. For example, sev-
eral mothers recalled speaking with their children about the possibility of being 
deported and separated from their family. It would be difficult to imagine a child not 
feeling more concerned or anxious after coming to the realization that their parents 
might be deported or detained because of their immigration status. Indeed, most of 
the mothers interviewed had family members who were detained or deported by 
immigration officials (Valdez et al., 2013).

An important recommendation made to undocumented immigrant families is to 
have these types of conversations with their children and make the necessary legal 
arrangements with other adults from the immediate family or from their community 
at large to take the legal custodial responsibility of these children in case that deten-
tion and or deportation were to occur (Brabeck & Sibley, 2016; Thronson, 2008).
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 Considerations for Forensic Psychologists

The important consideration for forensic psychologists regarding the psychological 
impacts of family separation is that it can potentially lead to a Termination of 
Parental Rights (TPR). Heilbrun, DeMattaeo, Holliday, and LaDuke (2014) in their 
introduction to Forensic Mental Health Assessment describe the fundamental obli-
gations of forensic psychologists to conduct psychological assessments that are rel-
evant to litigations, provide expert advice to legal professionals, and to make 
recommendations on effective psychological interventions, if needed. There are two 
primary fields that intersect with forensic psychology in the case of applying the 
practice to this population (i.e., children being separated from parents due to immi-
gration law and policies). These include immigration law and enforcement practices 
and trauma-informed clinical practices (Kerig, 2013; McFarland & Spangler, 2008).

There are a number of landmark cases regarding termination of parental rights 
that provide a framework and likely to guide the court when adjudicating issues of 
parental termination in the context of parental deportation and that it should guide 
the kinds of forensic assessment that may be appropriate. We have summarized 
these cases in Table 11.1.

Table 11.1 Landmark legal cases regarding termination of parental rights and immigrants

Name

Year case 
was 
decided Court Decision

Santosky v. Kramer 1981 Supreme Court of 
the United States

Upheld that parental rights may be 
terminated may proceed if parents have 
permanently neglected their child

Plyer v. Doe 
(Named and 
unnamed 
undocumented 
children)

1982 Supreme Court of 
the United States

Formally extends the U.S. constitutional 
right for due process (the 14th Amendment 
to the U.S. Constitution) to undocumented 
immigrants 
since they reside in U.S. jurisdictions

Fiallo v. Bell 1977 Supreme Court of 
the United States

Stipulated that the Immigration and 
Naturalization Act (8 U.S.C. §§ 1101-
1178) ensures that undocumented mothers 
of legal U.S. residents have parental rights 
but denied that the court can extend said 
rights to natural fathers

Troxel v. Granville 2000 Supreme Court of 
the United States

Due process needs to be maintained before 
interfering with parental rights, such as a 
visitation, and custody of children

In re Interest of 
Angelica L.

2009 Supreme Court of 
Nebraska

Decided that being an undocumented 
immigrant does not entail enough harm 
onto a child to necessitate a termination of 
parental rights. Reversed lower court’s 
decision that termination of parental rights 
can occur based on a parent’s status as an 
undocumented immigrant.
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When working with children and parents in the immigration enforcement sys-
tem, forensic psychologists ought to use trauma-informed assessments and recom-
mendations since the children of undocumented immigrants, who are in immigrant 
detention facilities or in the process of being deported, are more likely to have 
experienced traumatic stress and other emotional liabilities (Allen et  al., 2015; 
Rojas-Flores et al., 2017; Suárez-Orozco et al., 2011; Zayas & Bradlee, 2014; see 
Wood, 2018 for comprehensive review). That calls for forensic psychologists to use 
principles of trauma-informed (TI) practice when assessing these children and their 
parents. Indeed, The National Child Traumatic Stress Network has recommended 
the use of TI assessment and intervention whenever there is speculation that a client 
has experienced events that can lead to traumatic stress (Kerig, 2013). TI assess-
ment cannot be easily formulated into a set of instructions; however, it entails a few 
key principles. For one, the psychologist ought to inquire into a child or parent’s 
abuse and maltreatment history and the assessment should include empirically vali-
dated measures of traumatic stress. Many people may have experienced multiple 
traumas associated with immigration and/or family separation, which cannot be 
attributed to a single incident of discrete abuse and maltreatment (Rojas-Flores 
et al., 2017). In addition, forensic psychologists should engage in in-depth clinical 
interviews that inquire about the presence of Post-Traumatic Stress Disorder (PTSD; 
re: DSM-V, American Psychological Association, 2013, for diagnostic criteria).

TI assessment also entails that psychologists view a person’s holistic function-
ing through the following frame: How has this event, or collection of adversities, 
affected the person’s presenting problems (Kerig, 2013). As indicated earlier, 
children who have had traumatic experiences are more likely to present with 
externalizing problems, such as conduct delinquency (Kerig, 2012). Indeed, chil-
dren with parents undergoing deportation or detention are more likely to have 
reported externalizing problems in school (Rojas-Flores et al., 2017) and home 
(Allen et al., 2015). Therefore, even if a child does not meet criteria for PTSD, 
they can still present with problems related to traumatic stress.

In addition, forensic psychologist would benefit from being informed on immi-
gration law enforcement. Table 11.1 provides brief synopses of landmark common 
law rulings that have affected family law for undocumented immigrants. 
Nevertheless, much of the practical implementation of immigration enforcement 
appears to be under the purview of federal and state governments, which can change 
every several years based on who has executive control. For instance, the current 
administration has claimed executive authority over immigration enforcement 
(Trump, 2017). Furthermore, the laws and policies regarding immigrant enforce-
ment, which has often been the impetus to family separations, have gone through 
several transformation and changes over the decades. For instance, two federal laws 
passed in 1996 [the Antiterrorism and Effective Death Penalty Act (AETDPA)] and 
the Immigration Reform and Immigrant Responsibility Act (IIRIRA) made immi-
grant deportation more likely and easier, even for lawful residents (Morawetz, 
2000). So, an immigrant who commits a serious crime could be deported under this 
law, even if they are legal residents (i.e., “green card” holders). Subsequently, under 
the current Trump administration, the implementation of that law has become more 
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intense. This intensification of the law was guided by an executive order on January 
2017 where the current administration stipulated that undocumented immigrants 
could be detained for breaking any state, federal, or immigration law (Trump, 2017). 
Therefore, family separation could occur, and children may be placed into protec-
tive custody simply because a parent has lived in the United States illegally. This is 
a far cry from the standards needed to prove that a legal U.S. resident is unfit to 
parent. Therefore, it appears imperative for forensic psychologists to be informed 
about changes towards immigration enforcement law and, more practically, how 
said law is implemented by a given executive authority.

In theory, there ought to be no difference in criteria for a TPR regarding undocu-
mented immigrants versus legal residents. American common law suggests that the 
parental rights of undocumented immigrants is similarly respected than legal resi-
dents of the country (Abrams, 2006; Hall, 2011). This notion is reportedly sup-
ported by constitutional law and was upheld by SCOTUS in Plyer v. Doe (1982). 
According to that decision, undocumented immigrants are protected by the same 
laws as legal residents and have commensurate rights to due process. This decision 
was based on a reading of the 14th Amendment of the U.S. constitution, which 
states, “No state shall make or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States; nor shall any state deprive any person of 
life, liberty, or property, without due process of law; nor deny to any person within 
its jurisdiction the equal protection of the laws. In other words, living in a U.S. “juris-
diction” affords one the constitutional right of due process regardless of their citi-
zenship status. Therefore, undocumented immigrants, who live alongside legal 
residents, should not fear that their parental rights will be arbitrarily violated due to 
their legal status.

Undocumented parents, nevertheless, experience greater challenges in asserting 
their parental rights than other U.S. residents. Thronson (2008), in a legal review of 
immigrant deportation and their harmful effect on children and families, argues that 
undocumented parents have been held to harsher standard for what behavior incurs 
termination of parental rights. In addition, immigrant detention and deportation 
make it more difficult for parents to advocate for their rights to be a part of their 
children’s lives (Rabin, 2011; Thronson, 2008). One of the stories used by Thronson 
to support this argument is that of Mercedes Santiago-Felipe. Santiago-Felipe was 
separated from her children for several years after slapping her son on the face, 
which did not result in any sustained or serious injury. The Nevada state laws where 
Santiago-Felipe resided, stipulate, among other things, that parental termination 
occurs in case of “felony assault that resulted in serious bodily injury” (Rev. Stat. § 
43–292), which was not the case in this instance. In the end, the decision of the 
Nebraska’s Foster Care Review Board was to vacate the previous decision and to 
consider that Santiago-Felipe was wrongfully separated from her children since her 
actions did not seriously harm her children.

Nevertheless, it is within the judges’ purview, and the legal system at large, to 
determine whether a child would be safer in the custody of their parents, the state, 
or with another family by way of adoption. The question arises, can a parent’s immi-
gration status, such as being undocumented or an asylum seeker, warrant a 
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TPR. Many legal professional and psychologists have stated that the argument that 
undocumented parents might not be fit to be effective parents because of their lack 
of legal status it is not only an unfair concern but ultimately very harmful towards 
children, if implemented (Abram, 2006; McFarland & Spangler, 2008). For exam-
ple, McFarland and Spangler (2008) argue that this consideration would impair the 
prestige and trust of that immigrants feel towards legal professionals, which would 
ultimately disrupt their compliance with those working in legal contexts, such as 
forensic psychologist. In addition, they state that considering one’s undocumented 
legal status would be tantamount to punishing families due to their immigration 
status and thus violate the Hague convention, which guarantees fair treatment to 
immigrants and migrants (McFarland & Spangler, 2008). Abrams (2006) would add 
that one’s immigration status ought not to be considered since the economic and 
social disparities underlining such a consideration, such as the parents having less 
economic privilege, are exacerbated by such considerations. Instead, Abram, 
McFarland, and Spangler (2006; 2008) argue that legal professionals should enable 
these families to have greater access to resources that can ameliorate their social and 
economic circumstances, such as access to housing and food stipends and mental 
health services.

 Assessment for Termination of Parental Rights

The most pertinent legal considerations regarding family separation for forensic 
psychologists pertain to parental rights, fitness to parent, and consulting on the 
appropriateness of the termination of parental rights (TPR). Forensic psychologists 
cannot determine whether a law is fair or argue for or against the application of a 
law court. However, they can advise legal professionals, including lawyers, and can 
testify on the psychological impacts of a legal decision. In addition, forensic psy-
chologists can explain the psychological costs and benefits of a single decision with 
some authority, given their status as a professional psychologist. For example, 
forensic psychologists can advise on whether executing a TPR would be in the best 
interest of a child given the risks associated with returning a child to their parents 
versus an alternative. Furthermore, a discussion on how parental rights are termi-
nated for legal residents and naturalized citizens is warranted before discussing 
parental rights termination for undocumented parents. This would allow one to con-
trast the legal caveats of broad parental rights termination with those of undocu-
mented parents.

According to a decision made by the Supreme Court of the United States 
(SCOTUS), U.S. law and its constitution respects the integrity of family units and 
seeks to limit the intervention of the state on the cohesion of parents and their chil-
dren—in theory (Troxel v. Granville, 2000). In addition to prioritizing family cohe-
sion, common law emphasizes the need to ensure a child is safe from potential 
significant harm if in the custody of their parents. For example, the Adoption and 
Safe Families Act of 1997 (ASFA) was enacted by the U.S. congress to ensure the 
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long-term safety of children in protective custody. It stipulates that a child’s safety 
should be paramount when determining whether to keep the child in protective cus-
tody or to return to the parents once a child is placed in the care of the state, such as 
into foster care or an immigration detention center. ASFA also instructs family 
courts to prioritize adoption over reunification with their parents if this child has 
been in protective custody for 15 out of the past 20 months. ASFA is not the first act 
to try to ensure the long-term safety of children in protective custody, but it rein-
forces that a child’s safety should be prioritized over parental rights if a child would 
be exposed to significant abuse or neglect if returned to their parents.

Regardless of a parent’s immigration status, parental rights can be legally termi-
nated involuntarily if certain conditions are met. Although the specific laws deter-
mining child protective custody are decided by U.S. states, the U.S. congress 
determined a minimum set of standards for states to follow in the Child Abuse 
Treatment and Prevention Act (CAPTA; 42 U.S.C.A. § 5106g). For the first one, it 
applies when a parent or legal guardian has acted in a way that has led to “serious 
physical and emotional harm, sexual abuse or exploitation.” Second, when the par-
ents have failed to prevent serious harm from occurring. CAPTA, however, does not 
provide specific guidelines for what constitutes serious harm or neglect, other than in 
case of child’s death, is sexually abused, or in the case of medical neglect (i.e., a 
child’s health is compromised because a guardian failed to ensure proper medical 
treatment). Instead, states and territories are governed by their unique laws that deter-
mine how and when a TPR can be enacted, in addition to the minimum standards 
described in CAPTA. Yet, given federal and state standards for what constitutes fit-
ness to parent, judges ultimately decide whether a parent is fit to be a child’s guard-
ian. Normally, forensic psychologists are asked to assess factors relevant to the 
decision to pursue a TPR, such as whether abuse and neglect likely occurred.

It is useful to consider how a forensic psychologist would assess for the appropri-
ateness of a TPR, in general. Table 11.2 is meant to provide the forensic professional 
a general guideline to consider in these types of situations. In Forensic Mental Health 
Assessment: A Casebook, Clark and Budd (2014) describe a case study in which a 
TPR was considered, delineate a model course for such an assessment, and describe 
how a psychologist can make recommendations to that end. Their case involves a 
mother who was seeking to be reunited with her 2-year-old son after he had been 
placed in foster care for 3 years. The mother had an extensive substance abuse history 
but had since received treatment. For their assessment, they reviewed: (1) Relevant 
court records, (2) child protective service records, (3) general service records, and (4) 
mother’s treatment service records, which included records certifying substance abuse 
treatment and parenting program completion. In addition, they conducted (5) clinical 
interviews, including abuse/maltreatment assessments with the mother, (6) collateral 
interviews with relevant parties, such as the child’s caseworker and foster parent, (7) 
observed parent–child interactions, and (8) had the mother complete self-report ques-
tionnaires on her parenting related stress and the child’s exposure to potential abuse. 
Of note, the child was young, and a forensic psychologist can conduct clinical inter-
views and objective measures with the child if they are sufficiently mature.

The question remains, what modification would one make to a typical TPR 
assessment in the case of undocumented parents and family separation or segmentation? 
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For one, the parent’s and children’s primary language may not be English. The 
importance of language in assessing linguistically and culturally diverse individuals 
has been addressed by several authors (Dana, 1996; Flanagan, McGrew, & Ortiz, 
2000; Javier, 2007) and hence will not be fully developed here. Since the possibility 
for major mistakes in the outcomes of these types of assessments are so real, includ-
ing misdiagnosing the condition under consideration, the readers are encouraged to 
become familiar with their recommendations.

Table 11.2 Important components of a TPR assessment 

Assessment component It’s function Example

Review of all pertinent 
legal records

Informs psychologists on the legal 
context in which this TPR is being 
considered

Termination hearings, 
permanency orders, orders of 
protection

Review of service, 
medical, mental-health, 
and other treatment and 
human service records 
that may be relevant to 
the case

Informs psychologists of past service 
recommendations, the compliance 
with said recommendations, and 
whether the respondent parent has 
made significant gains in problem 
areas

Past mental health reports, 
certificates of treatment 
completion, toxicology 
reports, housing records

Clinical interviews Assesses parent and child’s currently 
psychosocial functioning and history 
of possible abuse and/or neglect

Semi-structured clinical 
interviews, such as those 
assessing for affective and 
behavioral disorder in 
children, and

Abuse and maltreatment 
assessment

Assesses if the child has experienced 
instances that placed them in 
considerable risk for harm in the past, 
the parent’s involvement in said risks, 
and whether child’s current 
psychosocial functioning can be 
attributed to traumatic stress

Refer to guidelines by the 
American Psychological 
Association (2013)

Collateral interviews Informs psychologists on child’s 
functioning within protective custody

Interviewing parties on 
child’s wellbeing at the foster 
home, school, etc.

Observations Assesses parent’s ability to affectively 
parent child, allows psychologists to 
determine if home environment is 
sufficiently safe and if child’s 
psychosocial needs are met

In-home observations

Questionnaires To be used in conjunction with 
clinical interviews to assess child and 
parent’s psychosocial functioning

An empirically validated 
assessment of child’s 
psychosocial functioning, 
such as the Child Behavior 
Checklist (CBCL; 
Achenbach 1999) and an 
age-appropriate trauma 
symptom checklist 

Source: Gather from Chap. 18 of Forensic mental health assessment (Clark & Budd in Heilbrun, 
DeMattaeo, Holliday, & LaDuke, 2014)
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 Conclusion

The purpose of this chapter was to address a poignant issue regarding termination 
of parental rights in relationship to the immigration experience. This concern is 
made more urgent by the number of children being separated from their parents for 
any number of reasons, including issues of detention and deportation of undocu-
mented immigrant parents. According to the United Nations, there are about 30 
million displaced children in the world as of 2017 (UNICEF, 2018), representing 
the single largest global migration crisis since World War II.  In this chapter, we 
examined the impacts suffered by those affected, which include the children them-
selves as well as family members directly or indirectly involved with these children. 
We examined, in this context, the relevant laws guiding the decision to terminate the 
rights of parental involvement and how that could be complicated by a removal of 
the parental rights as a consequence of a detention and/or deportation. We also 
examined the impact on these children. It is clear from the many studies examined 
that these children encounter significant psychological, social, and economic hard-
ships when being separated from their parents (Allen et  al., 2015; Rojas-Flores 
et al., 2017; Suárez-Orozco et al., 2011; Zayas & Bradlee, 2014). Furthermore, even 
the psychological distress associated with an insecure legal status was found to 
increase a child’s chances of experiencing anxiety and depression relative to their 
peers (Brabeck & Sibley, 2016; Suárez-Orozco et al., 2011). The concern is that the 
multiplicity of adversities likely to be experienced by these children as a result of 
the removal of direct parental involvements will result in the development of com-
plex trauma condition manifested in behaviors not typically associated with post- 
traumatic stress, and contributing to derailing these children’s developmental 
trajectory temporarily or more permanently.

Forensic professionals involved in these types of cases are strongly encouraged 
to be cognizant of the different stressors faced by those individuals in the midst of 
parental termination process and to make a careful examination of risks and benefits 
of the different conditions that each of these individuals will likely have to face. In 
that context, one of the primary responsibilities of the forensic professional is to 
address the following question: Does the harm associated with a child living with 
their parents, which may entail that the child is deported alongside their parent, 
outweigh the harm associated with family separation? We have some evidence that 
it can be extremely difficult to make definitive recommendations against the back-
drop of family separation. Nevertheless, forensic psychologists can benefit from the 
use of trauma-informed (TI) practices to ensure that their recommendations are ulti-
mately informed by a prudent course of assessments. The need to use TI assess-
ments for the population of children affected by family separation is supported by 
evidence-based research findings discussed in the chapter (Kerig, 2013, Rojas- 
Flores et al., 2017) that confirm that children who are separated from their parents 
are at risk for post-traumatic stress, sometimes manifested through oppositional 
defiance or attention deficit behavioral disorders (American Psychiatric Association, 
2013; Kerig, 2012).
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Although the literature is growing, it is clear that we are in need of more research 
on the long-term psychological ramifications of detaining children due to family 
separation. Research examined in this chapter has focused on the impacts that 
immigration law enforcement, including immigrant raids, detention, and deporta-
tion, children’s psychological and social-economic wellbeing (Wood, 2018), and 
how these stressors intensify children’s existing trauma and adversity (Androff 
et al., 2011; UNHCR, 2018). However, there is a relative paucity of research on how 
children are affected by family separation in border detention facilities. This infor-
mation can assist forensic psychologists in understanding the psychological under-
pinnings of clients who were previously detained as children or adolescents. There 
are several limitations to conducting research on this population; the main one being 
the inherent difficulty in conducting research in detention centers where access to 
objective and accurate data can become seriously compromised by bureaucratic and 
institutional restrictions to direct contacts of the detainees for policy reasons 
(Rickert & Drake, 2019).

One of the greatest challenges for a forensic psychologist involved in these cases 
is how best to negotiate the disconnect between what science and the discipline 
conclude about the consequences of detention and family separation on those 
affected and the perspective of those responsible for reinforcing an immigration 
policy that justifies the need for such a decision on non-psychological bases. In the 
end, our responsibility is to remain faithful to what is revealed in our assessment, 
following the gold standard of the discipline. We hope that we have provided the 
necessary information to assist the forensic professional in that regard.

 Questions/Activities for Further Exploration

 1. Compare and contrast the legal and ethical consideration regarding the termina-
tion of parental rights (TPR) for children of incarcerated parents versus those in 
immigration detention or who have been deported outside the country.

 2. McFarland and Spangler, in their 2008 review, suggested that legal professionals 
should not consider a parent’s immigration status when litigating a TPR or cus-
tody since the costs of such a decision, such as hurting the standing of legal 
professionals within these communities, are too damaging. However, they also 
make a case for this consideration; for example, people with an uncertain legal 
status may have more difficulties financially supporting their children. Do you 
think one’s immigration status ought to be used for such litigations? In what 
contexts would you advise for a TPR in such a scenario?

 3. Table 11.2 delineates a prudent course of assessment when a TPR is considered in 
court. It assumes that a psychologist has access to a plethora of past records, can 
interview multiple parties, and can conduct in-home observations. Unfortunately, 
many potential TPR and custody cases may lack these resources for information. 
Develop an assessment battery for a child in foster care whose father has been 
detained in immigration detention 15 months and mother currently resides in one 
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of Latin American countries. Make sure to research at least two empirically 
validated trauma measures for this child. You will have access to the following:

• Child (6-year-old) who is English and a Spanish bilingual
• Foster parent who primarily speaks Spanish
• One year of school records
• A mental health assessment, which was completed at his intake into foster 

care 6 months previously.

 4. This chapter focused heavily on the U.S. and Hispanic immigrants. However, it 
provided a frame that can be applied across other cultural groups intersecting 
family and immigration law, which include being updated in immigration 
enforcement policies and trauma-informed practices. How might you apply 
these principals to other immigrant populations? For example, which laws and 
policies would you seek for asylum seekers from the Middle East? Or, what are 
culturally relevant questions for such a population when conducting a trauma- 
informed assessment?
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Michelle Casarella and Amy Beebe

 Assessing for Trauma in Psychological Evaluations for Law 
Enforcement Candidates and Personnel: Pre-employment 
Evaluations

Evaluations within the workplace typically fall within two categories: pre- 
employment psychological evaluations (PPEs) and fitness-for-duty evaluations 
(FDEs). The former is typically conducted on all job applicants for a specific title, 
while the latter occurs only when an employee is referred for a specific reason. 
Within the realm of law enforcement, the International Association of Chiefs of 
Police (IACP) have set forth specific guidelines for evaluations. It is recommended 
for clinicians to be extremely familiar with such guidelines and structure their eval-
uations accordingly. The IACP guidelines assert that clinicians conducting pre- 
employment and fitness-for-duty evaluations generally be doctoral-level 
practitioners, except for some jurisdictions that allow for masters-level clinicians.

According to the guidelines, the purpose of a PPE is to “determine whether a 
public safety applicant meets the minimum requirements for psychological suitabil-
ity mandated by jurisdictional statutes and regulations, as well as any other criteria 
established by the hiring agency” (2014, pg. 1). As per the majority of jurisdictions, 
the minimum requirements for suitability mandate the candidate does not have any 
emotional or psychological condition that would negatively impact his or her ability 
to perform the duties inherent to the position.
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The ethics set forth in the guidelines are similar to the practices cited in the 
American Psychological Association’s Ethical Principals of Psychologists and 
Codes of Conduct. Clinicians should only provide evaluation services within the 
scope of their competence. This is generally based on education, training, and pro-
fessional experience. Furthermore, it is imperative to seek supervision and consulta-
tion as necessary. Clinicians performing this type of work should have general 
assessment skills, as well as more specific skills related to assessment of personal-
ity, psychopathology, and personnel selection. Just as in any other evaluations, a 
clinician should avoid circumstances which pose conflicts of interest personally, 
professionally, financially, or legally. Furthermore, situations that could reasonably 
expect to impair a clinician’s objectivity or pose harm upon the individual should be 
completely avoided.

Confidentiality issues pose unique challenges given the forensic setting. Generally, 
the hiring agency or police department is your client rather than the individual who is 
being evaluated. Despite the fact that confidentiality does not apply, informed consent 
is still necessary. As per the IACP guidelines, the candidate should be notified in writ-
ing of “the nature and objectives of the evaluation, the intended recipients, a statement 
that the hiring agency is the client, the probable uses of the evaluation, and the infor-
mation obtained and the limits of confidentiality” (2014, pg. 3).

Prior to the face-to-face interview, the clinician should review the data yielded 
from the testing battery. While specific tests within the battery may vary, it is impera-
tive to use instruments with documented reliability and validity as well as specific law 
enforcement norms. Test results should be interpreted in accordance with profession-
ally accepted standards. Cutoff scores should only be used when there is an abundance 
of evidence indicating it is predictive of issues related to job performance. Of particu-
lar importance is that clinicians cannot use different norms or cutoff scores for indi-
viduals of protected class. Protected class, as defined by the U.S. federal Civil Rights 
Act, includes the following nine classes: sex, race, age, disability, color, creed, national 
origin, religion, or genetic information. Upon reviewing the data, the interview must 
be conducted face-to-face before making a final determination. Conducting inter-
views via telehealth is strongly discouraged given the difficulty this medium presents 
with when evaluating nuanced behavior and interpersonal style. Generally, interviews 
are semi-structured, with more emphasis placed on specific aspects of an individual’s 
functioning and history. Topics covered include: school and work history, interper-
sonal relationships, trauma history, legal history, substance use, mental health treat-
ment, and relevant medical treatment.

As part of the hiring process, a background investigation is conducted, and rele-
vant information should be made available to the clinician. If such information is 
not available at the time of the evaluation, it is recommended for the clinician to 
make contact with the hiring agency to determine if any issues arose over the course 
of the investigation. Information made available during the background investiga-
tion is especially useful in order to reconcile any discrepancies in the candidate’s 
self-reported history.

It is encouraged that the clinician request records when a determination has 
been made that it is relevant to their psychological suitability regarding the position. 
The purpose is to either confirm a suspected issue in which the candidate appeared 
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less than forthcoming or to resolve a concern that arose over the course of the evalu-
ation. However, it is imperative that the clinician carefully evaluate the need for 
specific records. One must consider an applicant’s confidentiality given the private 
nature of such records and the ethical obligations of a mental health provider. 
Additionally, requesting unnecessary records adds to a clinician’s workload. If 
records are deemed necessary yet unavailable, it may be helpful to either defer the 
final determination or resolve the concern in another way.

Once a clinician has yielded a final determination, a report is then generated 
which should clearly state the candidate’s psychological suitability or lack thereof. 
Some departments or hiring agencies request a dichotomous response: suitable or 
unsuitable. However, others seek a determination of low, medium, or high risk for 
hiring. Typically, the risk ratings equate to acceptable, meeting minimum standards, 
or not recommended for hiring. The main purpose is to answer the referral question 
of whether or not this candidate is psychologically suitable for the unique demands 
of the position. If the candidate is deemed suitable, any concerns that arose—and 
how they were offset—should be addressed. If the outcome is psychologically not 
suitable, it is helpful to address each concern as it relates to specific job tasks. A 
unique aspect of these reports is that the clinician is not diagnosing a candidate. 
Instead, the focus remains on whether or not they present too much risk to safely 
and effectively carry out the required roles inherent to the position.

One much needed area of development for pre-employment evaluations involves a 
better screening process for candidates with various racist attitudes toward people of 
color and protected classes. There are an extremely limited number of psychological 
tests, if any, geared toward the assessment of such biases within a law enforcement 
population. Within the psychological evaluation, this is an area assessed during the 
clinical interview if specific critical items related to bias are endorsed. It may also 
arise while assessing a candidate’s worldview, including issues within the domains of 
tolerance, social competence, cynicism, and interpersonal interactions. Furthermore, 
this becomes an area requiring further exploration if concerning issues related to bias 
are uncovered throughout the course of the background investigation. Specifically, 
this may be the result of a social media inquiry or polygraph.

 Fitness-for-Duty Evaluations

While a pre-employment evaluation is limited to the assessment of a job candidate, 
a fitness-for-duty evaluation is focused on an employee experiencing some difficul-
ties at work. The referral question is similar to a pre-employment evaluation, as the 
main focus is whether a person can safely and effectively perform the essential 
functions of a particular position. However, a fitness-for-duty evaluation focuses on 
whether an employee is able to continue to safely perform his or her job functions. 
According to the guidelines set forth by the IACP, an employee may be referred for 
a psychological fitness-for-duty evaluation when objective evidence exists that 
the employee may not be able to safely perform their job functions, and there is a 
reasonable basis for believing the cause is rooted in a psychological issue.
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It is recommended that clinicians conducting such evaluations have an under-
standing of the essential job functions of the employee’s particular title. For officers, 
this would include awareness of daily responsibilities such as responding to trauma- 
related calls, interacting with hostile citizens, notifying family members of the 
deceased, and navigating a bureaucratic organization. Furthermore, clinicians 
should have some awareness of employment law insofar as it is related to disability 
requirements, as legal matters such as litigation or arbitration may arise. Given the 
litigious nature potentially surrounding the evaluations, clinicians should be aware 
that their work may be subject to scrutiny and practice accordingly. As with any 
other area of practice, it is crucial to conduct evaluations within one’s scope of prac-
tice, as based on education, training, and supervised clinical experience. Clinicians 
should seek out supervision and consultation as needed.

While a fitness-for-duty evaluation may essentially be mandated by the employer, 
it is imperative to receive both verbal and written informed consent. Given the 
forensic setting, the limits of confidentiality should be explained to the officer. 
Furthermore, collateral information will be pivotal in such evaluations to gain a 
more in-depth understanding of their past and present performance, conduct, and 
functioning. Specific documents typically requested for the assessment include per-
formance evaluations, any applicable previous remediation plans, internal affairs 
investigations, formal complaints, use of excessive force reports, disciplinary 
records, medical records, and prior psychological or substance use evaluations or 
treatment records. As is the case with pre-employment evaluations, it is crucial that 
requests for records are limited to being directly related to job performance or the 
suspected psychological difficulties.

A psychological testing battery consisting of personality and risk assessment 
measures is typically conducted during the fitness-for-duty evaluation. It is also a 
helpful practice to obtain the complete pre-employment evaluation file to compare 
data and review if any related concerns were previously noted. A clinical interview 
will then be conducted, with a focus on the presenting problem and recent behavior. 
If deemed appropriate, a clinician may find it useful to conduct collateral interviews 
with third parties, such as family members or direct supervisors. The final report 
should assert a clear indication of the clinician’s professional opinion regarding 
whether the officer is fit to return to unrestricted duty, unfit, or requires a specific 
modification at the time.

 The Importance of Assessing Trauma in Employment 
Evaluations

The primary purpose of both the pre-employment evaluation and the fitness-for- duty 
evaluation is to estimate the risk an individual poses “to his or her department, super-
visors, and fellow officers, as well as the community in general” (Rostow & Davis, 
2004, p. 65). That estimate is broadly “calculated” by comparing the psychological 
attributes the applicant or member of service exhibits with the traits and behaviors his 
or her desired position requires. In the evaluation of current or prospective police 

M. Casarella and A. Beebe



275

officers, sound judgment, stress resilience, anger management, and social compe-
tence are all psychological characteristics that have been identified by the IACP as 
critically important to safe and effective law enforcement.

Without question, a history of trauma does not preclude the maintenance or 
development of any of these key traits—nor does it necessitate an “Unsuitable” or 
“Unfit for Duty” determination on the part of the evaluating psychologist. Among 
others, a 2001 longitudinal study by Hodgins et  al. found a “lack of association 
between prior trauma history and subsequent traumatic stress reactions” among law 
enforcement officers (p. 546). Many recruits who have reported sexual, verbal, or 
physical abuse in childhood or early adulthood possess the psychological resources 
to sustain long and impactful careers as law enforcement officers—and may in fact 
rely on their traumatic experiences to better connect and empathize with those they 
serve. Similarly, officers are oftentimes exposed to life-threatening situations on the 
job and very commonly can use those experiences to better navigate comparable 
circumstances and instruct their peers and subordinates in the future.

With that said, one cannot overlook the fact that a history of trauma (e.g., sexual 
abuse, physical abuse, exposure to domestic or community violence) can be detri-
mental to individuals’ objectivity (particularly when evaluating danger), their abil-
ity to self-regulate, and/or their capacity for forging and maintaining positive and 
trusting relationships (with civilians, partners, and outside social supports). It is for 
this reason that psychologists must evaluate officers’ and applicants’ exposure to 
traumatic incidents and their subsequent responses, both positive and negative, 
short- and long-term.

When rendering a final determination of suitability for hire or fitness for duty, the 
psychologist should consider the degree to which past trauma has impacted (and/or 
continues to impact) the applicant’s functioning, in what domains, and for how 
long. Substantial consideration should also be given to candidates’ or current 
employees’ means of coping with triggers, their engagement in high-risk behaviors, 
and the threat they may pose to themselves or others if placed in an armed position 
and additional, highly stressful scenarios.

The breadth of research linking the trauma narrative to the constellation and 
severity of posttraumatic symptoms also supports inquiry into and consideration of 
the coherence of the interviewee’s autobiographical account. If the widely held 
belief among psychologists is true— that “it isn’t what happened to you that will 
determine what you do, [but] how you make sense of what happened to you”—the 
interviewee’s ability to provide an integrated understanding of the incident and its 
impact can be a key sign of his or her readiness for the inherent dangers and triggers 
that come with a career in law enforcement (Siegel, 2011).

 Cultural Considerations

Cultural and societal considerations are integral components of trauma-related 
assessments within law enforcement populations. It is helpful to maintain a frame-
work in which the psychological examiner does not consider culture as an “after-
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thought” to the evaluation. Instead, viewing culture from a constructivist perspective 
will likely yield a more comprehensive evaluation. Constructivist theory asserts 
that humans assign meaning to their own experiences. Such meanings shape every 
aspect of how an individual experiences the world—including internal struggles, 
coping strategies, interpersonal interactions, behaviors, and cognitions. Thus, hav-
ing a sense of the individual’s cultural influences is highly recommended when 
conducting such evaluations. It is worth noting that the term “culture” may cer-
tainly apply to protected class categories; however, it extends to also include enti-
ties such as family and work culture and how both impact the experience and 
sequelae of trauma.

In psychotherapy, mental health professionals often consider the differences 
between “process” and “content” (i.e., the difference between a story’s narrative/
details and the speaker’s nonverbal behavior, emotional reactions, and interpersonal 
dynamics with the listener). In law enforcement evaluations, the notion that the 
sequelae of trauma (i.e., “the process”) may have a greater impact on job suitability 
than actual content has been our experience while working with this population. 
This is an important conceptual foundation when considering cultural and societal 
aspects of trauma narratives. Such cultural factors contribute to whether a candidate 
or officer even considers their experiences to be traumatic. As with various other 
concepts, culture influences to what degree an individual will legitimize their inter-
nal experiences—or receive validation ranging from the macro to micro levels of 
society. In other words, an officer’s worldview and cultural influences will greatly 
determine how much they perceive an experience to be traumatic and how he or she 
responds behaviorally, cognitively, and emotionally.

Western social constructs place great emphasis on the individual experience of 
trauma, with less attention given to the overarching systemic issues that perpetuate 
trauma. For example, police departments may refer a single officer to psychological 
services for a fitness-for-duty exam when it appears their drinking may be problem-
atic. That officer will then be evaluated and a determination will be made regarding 
returning to duty. If necessary, treatment programs and ongoing support will be 
provided in order for the officer to maintain employment. However, there is little 
focus on the larger societal and cultural issues contributing to issues with alcohol. 
Alcohol consumption related to trauma will be discussed in further detail in an 
upcoming section.

 Assessing Trauma in Pre-employment Evaluations

As previously noted, pre-employment evaluations are typically composed of three 
parts: (1) a written psychological evaluation, wherein the law enforcement candi-
date is administered a range of written testing measures (e.g., objective personality 
measures, projective tests, biopsychosocial questionnaires), (2) a semi-structured 
clinical interview with a psychologist or Master’s level clinician, and (3) a review of 
collateral records from both the candidate’s background investigator and other 
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sources (e.g., medical professionals, previous or contemporary employers) as the 
psychologist has deemed appropriate and necessary to render a decision. None of 
the above components should be used in isolation to make a determination of suit-
ability, and in most cases, each step should be used to inform the focus of the next. 
(In other words, concerns raised by the written testing results should be explored 
thoroughly in the oral interview with the psychologist; interview responses or 
behavioral presentations that cast doubts upon the applicant’s credibility or true 
level of functioning should inform which records are requested subsequent to the 
interview.) Each aspect of the pre-employment evaluation should also be used to 
develop an understanding of the candidate’s trauma history and to ascertain the 
degree to which that history has and/or may continue to interfere with his or her 
functioning in the workplace, either directly or indirectly.

 Written Testing Measures

Selected psychological testing instruments vary between law enforcement agencies 
but typically include objective measures such as the Minnesota Multiphasic 
Personality Inventory-2-Restructured Form (MMPI-2-RF), the Personality 
Assessment Inventory (PAI), and/or the California Psychological Inventory (CPI). 
The MMPI-2-RF and PAI can be particularly helpful in identifying psychopathol-
ogy among law enforcement candidates in the pre-employment process. Among 
other attributes, the MMPI-2-RF touts fewer questions than the MMPI-2, greater 
homogeneity/specificity in its scales, and a complementary Police Candidate 
Interpretive Report (PCIR) which utilizes the instrument’s normative sample of 
more than two thousand law enforcement officers and validated correlations to post- 
hire behavior (Corey & Ben-Porath, 2018). The PAI, which has demonstrated good 
convergent validity with the MMPI-2-RF, may be preferred given its lower reading 
level and four-point (versus dichotomous, true-false) questions.

In pre-employment evaluations, the CPI oftentimes serves as a complement to 
the MMPI-2-RF or PAI, as it (1) measures normal-range behaviors such as asser-
tiveness, self-acceptance, tolerance, and flexibility and (2) includes its own Police 
and Public Safety Selection Report (created by Johnson, Roberts, and Associates, 
Inc.), which is “based on a normative sample of more than fifty-thousand public 
safety job applicants” and computes the risk for a variety of issues on the job (e.g., 
involuntary departure; use of unnecessary force; issues with problem-solving, com-
munication, and citizen relations).

There is no one scale on any of the aforementioned instruments which will 
inform the evaluating clinician of a history of trauma or generate a conclusion about 
the applicant’s risk of re-experiencing, developing, or abating post-traumatic symp-
toms after hire. With that said, the results of the MMPI-2-RF, PAI, and CPI can shed 
light on a candidate’s proclivity for anxiety, his or her history of post-traumatic 
symptoms or reliance on maladaptive coping mechanisms, and his or her current 
level of emotion regulation and wellbeing. The Demoralization (RCd), Low Positive 
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Emotions (RC2), and Dysfunctional Negative Emotions (RC7) scales of the 
MMPI-2-RF, for example, have all been correlated with Post-Traumatic Stress 
Disorder (PTSD) symptoms and diagnoses (Ben-Porath, 2012). An evaluating psy-
chologist who identifies elevations on these scales may wish to review the specific 
endorsements which yielded these results and then discuss them in further detail 
with the candidate in person. The California Psychological Inventory, though not 
symptom-based, may similarly offer hypotheses and specific items for the psychol-
ogist to explore further with the applicant.

Though other assessment instruments do not present the same degree of forensic 
validity and should be weighted accordingly in one’s ultimate determination and 
report, it is certainly worth considering their inclusion as part of the written testing 
administration. This is due to the wealth of information an evaluator may gather 
about the candidate’s history even if they are either unable or unwilling to share 
such information, or if it is occurring at the unconscious level. Projective measures 
such as the House-Tree-Person, for example, can offer salient indicators of a trauma 
history (e.g., reinforced walls and barriers on the house, overemphasis on the per-
son’s genitals, holes/defects/damage to the tree) which may not have been reported 
when asked in more direct terms on an objective measure (Buck, 1948). Open- 
ended prompts, such as those asking the applicant to briefly describe his or her most 
stressful or threatening event and how he or she responded to it, can also elicit a 
richer understanding of the psychosocial history, a fragmentation or coherence of 
the candidate’s trauma narrative, and events that could potentially color his or her 
perceptions and behaviors once in law enforcement.

In our work, we have noted that a basic written history of the applicant’s func-
tioning at school and in the workplace can raise important questions for the oral 
interview and offer supporting data for the psychologist’s ultimate determination—
either to justify a qualification (in instances where the candidate was functioning 
well despite stressors and triggers) or to support a disqualification (by illustrating 
how external stressors or previous traumas impeded his or her ability to meet 
demands in another setting or at another time).

 The Clinical Interview

The pre-employment interview is fraught with unique challenges and limitations in 
assessing trauma. First, time constraints and the wide range of domains of functioning 
that require some level of inquiry allow little time for basic rapport building. (In most 
agencies, each candidate is allotted one 45- to 60-minute session for the oral interview, 
a meeting that should result in a reasonably complete conceptualization of the candi-
date’s employment, academic, medical, psychological, and relational history of func-
tioning). Second, the relationship between the evaluator and the law enforcement 
applicant is inherently strained by a number of extenuating factors: the fact that the 
agency—and not the interviewee—is the identified “client” and the motivation for the 
interviewee to present his or her history as unblemished, among others.
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In some instances, inquiry into other areas of functioning may naturally elicit 
discussion of traumatic events. When reviewing a candidate’s academic history, for 
example, concrete questions like “Why do you think your grades were lower that 
semester?” or “What led you to leave the school?” may reveal their difficulties in the 
school environment were secondary to a traumatic event (e.g., an incident of sexual 
assault on campus, an incident wherein they witnessed domestic violence between 
parents). When the interviewee spontaneously and openly introduces the traumatic 
incident, the psychologist should aim to both support and focus the discussion, ask-
ing follow-up questions about the event itself (e.g., whether it was isolated incident 
or recurrent, the seriousness of the threat) and the applicant’s interpretation of and 
response to the event. Specific questions about depressive and anxiety symptoms 
(e.g., anhedonia, irritability, suicidality, panic, flashbacks), maladaptive coping 
(e.g., high-risk behavior, substance misuse), and/or adaptive coping strategies (e.g., 
engagement in psychotherapy, reliance on appropriate social supports) should also 
be included—with focus on the frequency, severity, duration, and most recent occur-
rence of the former. For those who report a negligible or distant history of post- 
traumatic symptoms, asking questions about their exposure to triggers and other 
stressful events in the months or years since can help the evaluator assess their 
likelihood of symptom recurrence.

More often, the law enforcement candidate will be (understandably) reticent or 
unwilling to disclose his or her history of abuse or trauma. In circumstances where 
a history of abuse is known or suspected given information from the background 
investigator (e.g., police reports, orders of protection) or another collateral source 
but the applicant appears guarded, exercising clinical judgment is particularly key. 
If the candidate has already presented a substantial and unambiguous risk that will 
render him or her unsuitable for the position, to broach the topic of trauma is both 
unethical and potentially harmful. In other situations, where the candidate’s experi-
ence of, reaction to, and present insight into a traumatic event or events will in part 
inform the final determination, the evaluator should introduce the topic empathi-
cally and carefully, with the expressly stated goal of understanding the candidate’s 
history and a brief explanation as to the import of this history in the broader evalu-
ation process. (When discussing a history of domestic violence, for example, it 
may be helpful to remind the candidate that he or she may be tasked with respond-
ing to similar incidents as a law enforcement officer.) From there, the clinician 
should be careful to maintain appropriate boundaries, asking only what is neces-
sary to understand the traumatic event, its impact, and the candidate’s understand-
ing of both.

 Collateral Records

Oftentimes, the results of the written testing and the candidate’s responses during 
the semi-structured interview provide sufficient information to render a reliable 
determination of suitability or unsuitability. In some cases, however, collateral 
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records may be required to clarify historical events and ascertain the veracity of the 
candidate’s self-reports. Potentially helpful collateral records include but are not 
limited to the following: police reports (e.g., domestic incident reports, civilian 
complaint reports, arrest reports), orders of protection, medical records (e.g., emer-
gency room visits), and psychotherapy notes.

 Case Example

In the following case example, all identifying information has been altered to ensure 
the confidentiality and anonymity of the subject.

 Candidate A

Candidate A was an unmarried female candidate in her late-20s when she was eval-
uated for the position of Police Officer at a large urban police department on the 
East coast. Though she had left high school at the age of 16—before earning her 
diploma—she subsequently attained her GED and then an Associate’s degree from 
a local community college with above-average grades. She reported that she was a 
single mother with two school-aged children who held a number of brief, part-time 
jobs in retail stores and restaurants and was financially reliant on her parents for 
most of her 20s. In the 3 years leading up to her pre-employment evaluation, how-
ever, she had been working full-time as the office manager of a law firm. According 
to preliminary background investigation findings, Ms. A was well-liked by her 
coworkers and supervisors and had no history of disciplinary issues in her current 
role. She also had no history of arrests, criminal summonses, or moving violations, 
and the only notable police records wherein Ms. A was named at all were two 
domestic incident reports wherein she was identified as the victim of physical abuse.

For the written testing, Ms. A was administered the MMPI-2-RF, the CPI, and 
the House-Tree-Person. She was also asked to write a brief narrative on her most 
stressful event and to complete a questionnaire about her employment, academic, 
medical, and psychological history. On the MMPI-2-RF and the CPI, the majority 
of the candidate’s scale scores fell within 1 standard deviation of the mean com-
pared to the test’s sample of law enforcement applicants. Neither could be regarded 
as a valid, reliable measure of Ms. A’s true functioning, however, as both showed 
evidence (or at the very least, raised questions) of her impression management. The 
candidate’s Uncommon Virtues score on the MMPI-2-RF (L-r; T = 95) fell well 
above the typical range for applicants and suggested she was presenting herself as 
unusually principled. (Worth noting here, the MMPI-2-RF’s L-r scale should not be 
mistaken for the “Lie” [L] scale of the MMPI-2—but it may be similarly elevated 
when an individual is presenting herself unrealistically.) Similarly, the candidate’s 
Good Impression score on the CPI (Gi; T = 63) was elevated and suggested she was 
“faking good” in the hopes of appearing more suitable.
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With regard to her most stressful event, Ms. A detailed a week in her mid-20s in 
which she had several difficult final exams scheduled and her work supervisor 
assigned her extra hours at the supermarket. Prompted to reflect on how she handled 
that stressor, Ms. A wrote that she made a “To Do” list and effectively managed all 
of her responsibilities, albeit with slightly less sleep.

While the candidate’s years of inconsistent employment raised some questions 
about her stability in early adulthood, her 3 years of stable employment—without 
incident—indicated she was capable of managing and sustaining full-time work. 
The evaluator’s greatest concerns from the outset of the oral interview, then, were 
Ms. A’s credibility (given notable elevations on the L-r and Gi scales) and her appar-
ent involvement in multiple domestic incidents (which was not disclosed anywhere 
on her self-report questionnaires).

Ms. A arrived to the oral interview on time and neatly groomed. She presented 
as poised, articulate, and well-prepared, preemptively presenting her evaluator 
with a letter of recommendation from her employer and referring to a typed 
resume as she was asked about her work history. When asked about her departures 
from various jobs, she often stated she had pursued a higher paying position or 
had moved to another neighborhood and had no choice but to leave given the com-
mute, issues with childcare, etc. Over the course of the evaluation, Ms. A was 
asked if she had ever filed a police report, had an incident that involved police, or 
was granted an order of protection, to which she repeatedly and unequivocally 
stated she hadn’t.

Nearing the end of the oral psychological evaluation, the evaluating psychologist 
began to ask questions about the candidate’s relational history: her relationships 
with immediate family members, her relationship with her children’s father, and any 
other significant or long-term romantic relationships. Ms. A reported that her only 
notable romantic relationship to date was the one with her children’s father. She 
described it as “on-and-off” and indicated that it spanned nearly 10 years, from her 
late adolescence until a year-and-a-half before the evaluation itself. Ms. A casually 
referred to her ex’s recurrent infidelity, difficulties sustaining work, and “immatu-
rity” over the course of their dating but stated their ultimate break-up was amicable 
and described him as an engaged and supportive co-parent.

When Ms. A again denied any history of domestic violence in her relationship 
with her ex, the undersigned noted that the background investigator had found two 
police reports wherein the candidate was named; in one, Ms. A was alleged to have 
been pushed, kicked, punched, and choked by a boyfriend, and in the other (which 
occurred 2 years before the oral interview), police responded to a call made by a 
concerned neighbor, who had allegedly witnessed a physical confrontation between 
Ms. A and this same partner in the street. (According to the report, Ms. A refused to 
speak with police and/or press charges.)

When presenting these reports, the evaluating psychologist was careful to express 
understanding of possible discomfort around the topic and to explain the purpose of 
this line of inquiry (i.e., its relevance to Ms. A’s desired career as a Police Officer). 
Despite these efforts, however, Ms. A became notably guarded, dismissive, and 
minimizing. With regard to the earlier incident—wherein substantial physical force 
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and injuries were noted—the candidate reported that she had “forgotten” all about 
what happened (given its temporal distance). Having been reminded of it by the 
evaluator, though, she could now recall one occasion wherein she and her then- 
partner were arguing about infidelity and grappling with a cell phone. In the strug-
gle, he lost his grip, let go, and she fell back into a dresser, sustaining a minor 
bruise. Ms. A insisted this was (1) the only manner in which their altercation was 
physical and (2) the only occasion on which their arguing escalated and involved 
physical contact. Referring to the more recent incident, Ms. A reported that she and 
her ex had had a verbal disagreement about picking up the children from school a 
few years earlier but asserted it was in no way physical, that there was no justifica-
tion for her neighbor’s concern, and that the two promptly resolved the conflict 
(and in fact resumed the relationship shortly thereafter, dating for another 
6 months).

Ms. A also reported in a rather defensive tone that neither of these events had 
any effect on her or her children whatsoever. She reiterated that she and her chil-
dren’s father were “young” and “immature” at the time, that brief engagement in 
psychotherapy allowed her to move forward and prioritize herself and her career 
goals over her partner, and that the two had a stable, healthy relationship as 
co-parents to date.

In this case, the discrepancies between the police department’s reports and Ms. 
A’s self-reports to the psychologist substantiated concerns about Ms. A’s credibil-
ity and, in combination with her marked and abrupt change in demeanor, raised 
serious questions about the true severity, frequency, duration, and impact of physi-
cal abuse in her relationship with her children’s father. Ms. A’s failure to recall 
either incident without prompting, her guarded approach to the discussion, her 
tendency to minimize, and the apparent fact she had reunited with this partner after 
both documented incidents also raised alarm about the narrative she had con-
structed for herself, her likelihood of reunification (or development of similarly 
maladaptive relationships) in the future, and her ability to maintain objectivity and 
take appropriate action when responding to incidents of domestic violence as a law 
enforcement officer.

While the above concerns would sufficiently warrant disqualification by them-
selves, the evaluating psychologist obtained treatment records (with the candi-
date’s consent) from Ms. A’s mental health provider subsequent to the oral 
interview. Somewhat unsurprisingly, the duration of Ms. A’s involvement in psy-
chotherapy was substantially longer than she disclosed to her evaluator—and had 
included discussion of multiple instances of domestic violence and notable per-
sonal and professional issues: low self-esteem, depressed mood, anxiety, and 
recurrent tardiness. While, to her credit, Ms. A was apparently managing her 
responsibilities to her children and her employer at the time of her oral interview, 
her inability to provide a cohesive narrative of the trauma she experienced, her 
notable guardedness, her justification and minimizing of her ex’s aggressive behav-
ior, and her history of psychological symptoms suggested she was not psychologi-
cally suitable for the interpersonally demanding and highly triggering career she 
was pursuing.
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 Assessing Trauma in Fitness-for-Duty Evaluations

Much like the pre-employment evaluation, the fitness-for-duty evaluation typically 
comprises three components: the completion of objective psychological testing mea-
sures (e.g., the PAI, the MMPI-2-RF, the Inward Personality Inventory), a clinical inter-
view by a trained mental health professional, and the integration of information from 
collateral sources. The overarching goal of the fitness-for-duty evaluation is also com-
parable, essentially gauging the risk of recurrence in problematic/risk- laden behavior 
(grounded in a distinctly psychological concern) and/or the interference by psychopa-
thology in specific job-related tasks (International Association Chiefs of Police (2013).

While many of the key approaches of the pre-employment evaluation can be 
applied here, however, the psychological fitness-for-duty evaluation is also dis-
tinctly different in several ways. First, the FFD evaluation is initiated in response to 
a specific incident or concerning behavior—one that denotes either “positive risk… 
such as threats of harm against others, irrational acts, racist or sexist conduct, explo-
siveness, or aggression,” or “negative risk… [e.g.] dereliction of duty, distractibility 
because of substance abuse, or rejection of supervision needed to conduct the nor-
mal operations associated with his position” (Rostow & Davis, 2004, p. 65). Second, 
and by extension, the FFD evaluation typically begins with collateral data (e.g., a 
conversation with a superior, an incident report, an alarming record of absences and 
tardies, a specific complaint filed by a coworker or civilian) and then proceeds to 
focus on this singular, identified concern.

Third, and of greatest relevance to this particular discussion, is the underlying 
understanding that the member of service being evaluated, simply by the nature of 
police work and the responsibilities it entails, is very likely to have been exposed to 
disturbing, potentially traumatic events at some point (or, more likely, on many 
occasions) (Liberman, et al., 2002).

The member of service may have experienced or continue to suffer from the 
well-established symptoms of PTSD (e.g., nightmares, flashbacks, emotional dis-
tress, physical reactivity) or from the lesser-known and lesser-discussed signs of 
secondary post-traumatic stress (e.g., chronic exhaustion, cynicism, numbing, gran-
diosity, helplessness), if they have been exposed to trauma (Lipsky, 2009). The per-
vasiveness of traumatic events, the tendency to normalize or dismiss maladaptive 
reactions to these events by members of service, and the relative usefulness and 
omnipresence of suspiciousness and hyper masculinity in police culture (discussed 
in greater detail below) are all important considerations when evaluating the pres-
ence, impact, and risk of trauma in an officer (Andersen, Papazoglou, & Koskelainen, 
2015; Follette, Polusny, & Milbeck, 1994; Hodgins, Creamer, & Bell, 2001).

 Vicarious Trauma

According to Pearlman and Saakvitne (1995), vicarious trauma is the emotional 
difficulty that is inherent to employment involving exposure to others’ trauma on a 
daily basis. Vicarious trauma is also referred to as compassion fatigue or secondary 
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victimization/traumatic stress. As described by Figley (1982), it is the “cost of car-
ing” for others. It includes bearing witness to traumatic events, hearing stories of 
traumas, or simply having detailed knowledge of others’ trauma. There is long- 
established literature citing the association between exposure to trauma as part of 
employment and experience of trauma-related symptoms. Follette et  al. (1994) 
found law enforcement personnel have a greater risk of experiencing psychological 
symptoms from vicarious trauma than mental health professionals.

Vicarious trauma develops initially as a facet of the officers’ ability to have 
empathy for others. However, it can become consuming and impact their ability to 
perform the essential functions of the position. It is marked by “increased cynicism, 
loss of enjoyment of career, and can eventually transform into depression and stress- 
related illnesses” (Mathieu, 2007, pg. 1). Vicarious trauma can be manifested by 
avoidance behaviors, a constant state of hyperarousal, or some combination of the 
two. It is often experienced as a feeling of tension and preoccupation, whether or not 
this is at the officer’s conscious level of awareness.

According to the American Counseling Association (2011), there are ways in 
which vicarious trauma is manifested emotionally (e.g., symptoms consistent with 
depression, anxiety, and post-traumatic stress), behaviorally (tardiness, absentee-
ism, overworking, discontinuing community activities or hobbies), interpersonally 
(e.g., blaming others, decreasing communication, impatience with others, isolating 
from colleagues), cognitively (e.g., negative perception of self/others, general apa-
thy, questioning their beliefs/worldview), and within work settings (e.g., perfection-
ism, increased errors, low motivation).

The risk of experiencing vicarious trauma tends to be higher among those with a 
personal history of trauma. Other predictors include overall psychological well- 
being, social support, age, gender, education, socio-economic status, and preference 
of coping styles. One reason that those with a trauma history are at greater risk is 
because they may be attempting to manage their own post-traumatic reaction, 
including active symptoms of depressed mood and anxiety. Furthermore, bearing 
witness to another person’s trauma may alone be a traumatic experience. While 
officers may believe they “put it in the past,” repeated exposure to various traumas 
or simply being exposed to a specific type of trauma can result in the resurgence of 
numerous symptoms.

 Police Culture

In order to conduct a comprehensive evaluation with any population, it is imperative 
for the clinician to utilize an approach that considers all aspects of culture. Thus, a 
trauma-informed evaluation of law enforcement personnel will include knowledge 
and application of police culture. Police culture is a specific occupational culture that 
influences the beliefs, behaviors, and motivations of law enforcement personnel. 
An occupational culture is typically formed when individual members are trained as 
a unit in the same format and are indoctrinated with specific values. Occupational 
cultures manifest in several ways, such as language, dress, and coping styles.
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One specific manifestation of police culture is the uniform. Wearing the same 
uniform separates officers from civilians, communicates their rank (e.g., white 
shirts typically indicate higher ranks), and immediately provides fellow officers 
with a sense of camaraderie. Regarding the latter, such a sense of devotedness con-
veys a degree of belonging and support that others without the uniform are not 
privy to and cannot fully comprehend. An extension of the uniform is the “brother-
hood” inherently created by the sheer dangerousness associated with the position. 
Individuals become both instantaneously and more deeply bonded when sharing 
experiences that threaten their safety and overall well-being. There is a very valid 
sense that only others who share this uniform truly understand how it feels to do 
this type of work.

Another crucial component of police culture is the jargon utilized by members 
of the police department. Language is often a critical component of any culture, as 
it is a common thread that reinforces a sense of community. Furthermore, using 
codes and jargon is necessary in law enforcement as it provides a much more effi-
cient and safe way of communicating over the radio. Specific language features 
include utilization of military-based language. Examples include referring to 2 p.m. 
as 1400 hours, or an officer citing their daily shift as a tour-of-duty. The litera-
ture on police culture describes some aspects born from the daily struggles and 
dangerousness of interacting with the public, as well as a work environment char-
acterized by a bureaucratic system. Current police culture qualities are reflective of 
the white, heterosexual male dominant culture. While some strides have been made 
for a more diverse and inclusive police culture, European–American values remain 
largely ingrained (Addis & Mahalik, 2003; Chan 1997). Specific descriptions 
include a hyper-masculine culture marked by cynicism, self-reliance, reluctance to 
change, and expectations for all to express homogenous beliefs (Kingshott, Bailey, 
& Wolfe, 2004; Prenzler, 1997).

The culture of masculinity is reinforced by the stereotype of a police officer as 
someone who is strong and brave as well as limited in their emotional expression. 
While some of these characteristics may be inherently useful to the position, it per-
petuates the notion that officers are more like superheroes than actual humans. 
When a male displays any emotion other than anger, we are indoctrinated to per-
ceive their expression as weakness. This is also the case for police officers, as a 
significant portion of police culture mandates them to be “stronger and braver” than 
civilians (Kingshott, Bailey, & Wolfe, 2004). While this may certainly be part of 
their role as an officer, it contributes to the fact that officers are often reluctant to 
seek psychological support.

Bureaucratic issues also play a significant role in an officer’s potential resistance 
to psychological treatment. Being referred “to psych” bears a negative connotation 
as it is viewed as a punishment for wrongdoing or a feeling that they are emotionally 
unable to handle the role of a police officer. The general consensus is an internal 
feeling of some degree of incompetency or weakness and subsequently a belief they 
will be treated unfavorably by the clinician. In our work, our experience has been 
officers’ anticipation of negative employment or treatment outcomes exacerbates 
the feeling of stigma surrounding psychological services.
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 Occupational Stress and Alcohol Use

Given the nature of police work, officers are inevitably exposed to high levels of 
occupational stress. There is a wide range of potential traumatic events or experi-
ences a police officer may be exposed to on any given day. At the lower end, it can 
include daily interpersonal interactions (e.g., a particularly hostile interaction 
with a member of the community) or bureaucratic issues out of their control (e.g., 
limited notice that their command, or the location where they report for duty, has 
been changed). At the higher end, stressors can include the following: physical 
injury while on duty, discharging their firearm/officer-involved shooting, fellow 
officer suicide, terrorism, exposure to dead bodies, hearing accounts of various 
person-on- person crimes such as rape, domestic violence, and maltreatment of 
children. Such traumatic events and experiences can be the catalyst for the devel-
opment of various symptoms consistent with post-traumatic stress. For example, 
officers involved in shootings commonly report issues such as disturbed percep-
tion of time, sleep problems, episodes of tearfulness, and erratic emotions. Of 
particular importance is that post-traumatic stress symptoms are often accompa-
nied by co-morbid disorders, such as substance abuse (Stewart, Ouimette, & 
Brown, 2002).

The literature on police officers and alcohol use has been somewhat scarce in 
the United States over the past two decades. Research during the 1970s and 1980s 
in the U.S. indicated approximately 25% of police officers had marked difficulties 
with alcohol (Dietrich & Smith, 1986; Kroes, 1985; Violanti, Marshall, & Howe, 
1985). However, notable large studies were conducted more recently in other coun-
tries, including Australia and Norway. One study of over 800 police officers in an 
urban section of Australia indicated nearly half of the male officers, and 40% of the 
female officers, indicated they engaged in either binge drinking or hazarded/exces-
sive drinking (Richmond, Kehoe, & Heather, 1998). More recently, the Norwegian 
sample included over 2000 officers from an urban setting. Problematic rates of 
alcohol use were much lower: approximately 17% of males and 9% of females. 
While purely speculative, the reason for such discrepancies in problematic use may 
be accounted for by cultural attitudes toward drinking.

Despite the dearth of research available, we have noted that alcohol use is nor-
malized within police culture. While we believe one possible explanation may be 
due to the emphasis on “numbing” emotional aspects of the job—which is precisely 
the behavioral function when individuals turn to alcohol to escape problematic real-
ities. Our anecdotal experiences illustrate the frequent involvement of alcohol in 
varying capacities during numerous emergency interventions.

 Case Example

In the following case example, all identifying information has been altered to ensure 
the confidentiality and anonymity of the subject.
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Officer X Officer X was a married male police officer in his mid-30s—who had 
been working in law enforcement for over 10 years—when he was referred for a 
fitness-for-duty evaluation by his superior. According to the referral, both Officer X 
and his partner had been involved and injured in a robbery approximately 3 months 
prior to the evaluation. Though neither sustained life-threatening injuries, Officer X 
sustained a bullet wound to his left shoulder which required emergency medical 
attention and necessitated months of recovery. When he returned to work, Officer X 
was noted to be more distractible and dysphoric. He confided in his partner that he 
had been experiencing severe sleep difficulties and headaches and that he felt uneasy 
coming to work each day. His coworkers and superiors also noted a dramatic decline 
in his social engagement; wherein Officer X used to be the “life of the party,” he was 
now quick to leave and avoid social engagements. Officer X’s wife disclosed to his 
former partner, a close friend of the family, that he had been similarly isolative at 
home and easily agitated by minor, rather normative disagreements with her and 
their children.

When administered the MMPI-2-RF, Officer X showed a clinically significant 
elevation on the Cynicism scale (RC3; T = 65) and more moderate elevations on 
Inefficacy, Stress/Worry, and Disaffiliativeness. In the interview with his evaluating 
psychologist, he expressed some irritation with his command’s referral to “Psych” 
but a willingness to discuss both the incident and other stressors that were exacer-
bating his symptoms since. Officer X indicated that he did not believe his current 
relational or emotional difficulties stemmed from the shooting itself but admitted he 
often thought about the details of the incident (apropos of nothing) and perseverated 
on the possibility that he may have been more seriously injured or killed, leaving his 
wife and children behind.

To his evaluating psychologist, both the timeline and constellation of symptoms 
provided by the officer, his wife, and his colleagues and superiors suggested the 
traumatic incident was more impactful than he was either aware of or willing to 
acknowledge given the context of the evaluation. With that said, as the interview 
progressed, Officer X appeared increasingly willing to talk about his difficulties (on 
the job and elsewhere) and motivated to return to his previous level of functioning. 
Given this, as well as his adamant and seemingly reliable denial of high-risk factors 
(e.g., suicidality, self-injurious behavior, physical violence, substance misuse), his 
evaluating psychologist deemed him fit to return to duty with the recommendation 
that he receive supportive services.

 Emergency Interventions and Trauma Debriefings

Traumatic events of varying degrees occur on a regular basis within the daily 
interactions of law enforcement. Such events may remain more personal in nature 
(e.g., an officer in the process of a divorce or custody battle) or may be directly 
associated with inherent job duties (e.g., an officer-involved shooting, working 
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specialized units such as child abuse or sex crimes). However, there may be blurred 
lines regarding boundaries, given the permeability of the work. In other words, it is 
fairly easy for an officer to have difficulty “leaving work at work,” given the ten-
dency for such work to “bleed” into thoughts while off-duty, and vice versa. 
Furthermore, the very nature of police work is highly interpersonal and many inter-
actions may “hit home.” For example, an officer going through a divorce may expe-
rience increased difficulty responding to domestic calls. Thus, the sequelae of 
personal or work stressors requires psychological examiners and clinicians to apply 
emergency response interventions when appropriate. The need for emergency 
response interventions and trauma debriefings vary greatly by jurisdiction. A larger 
urban police department will certainly have greater demands than a relatively small 
suburban location. Furthermore, demands for such services operate on an as-needed 
basis, given the unpredictable nature of traumatic events.

 Trauma Debriefings

The purpose of a trauma debriefing is to address immediate reactions and concerns 
of law enforcement personnel in the aftermath of a traumatic event. While the pro-
cess may include meeting individually with officers, it tends to address officers as a 
group or unit. Trauma debriefings are typically in response to critical events that 
impact groups of law enforcement personnel. This could include an officer suicide, 
an officer being killed, or an act of terrorism. They may be conducted either indi-
vidually or in teams by mental health professionals or specially-trained peer mem-
bers. A common practice during the debriefings is to first acknowledge the traumatic 
event and encourage personnel to share their experiences and reactions. There is 
also a degree of psycho-education in order to normalize trauma-related symptoms 
and provide information on what can be expected in the upcoming weeks (Lipsky, 
2009). Of particular importance is that members of service receive information on 
what they can do to mitigate any potential symptoms and steps they should take 
should the symptoms fail to subside after a specified range of time. Officers are 
often encouraged to seek out help, both formally and informally, as necessary. 
Finally, a crucial component of trauma debriefings includes providing information 
for follow-up resources. A trauma debriefing is not meant to replace treatment, but 
rather functions as a triage system for members of the department to return to prior 
functioning before the incident (Lipsky, 2009; Malcolm, Seaton, Perera, Sheehan, 
& van Hasselt, 2005; Miller 2006).

In our work, it has been the practice that trauma debriefing teams consist of both 
mental health professionals and peer support officers. As discussed in the Police 
Culture section, there is a certain inherent degree of mistrust of mental health pro-
fessionals given the employment context. Peer support officers provide a much- 
needed sense of relatability and trust, while mental health professionals can offer 
their clinical expertise. Another crucial component of trauma debriefings includes 
the need for the team or individual to be mobile and highly responsive. It is strongly 

M. Casarella and A. Beebe



289

recommended to arrive in person for a debriefing, at an appropriate or centralized 
location. For example, when addressing the officers in the command for an officer 
who committed suicide, it has been our experience that a centralized and appropri-
ate location is the precinct. Given that officers are in “their own territory,” it is more 
likely that they will feel at least somewhat more open to processing their experience 
and seeking assistance as necessary. Furthermore, it allows for the team members to 
become part of the organizational culture.

Regarding timeframe, best practices indicate debriefings should occur within 
72 hours after the event. Nonetheless, within 24 hours is strongly recommended 
(Lipsky, 2009; Malcolm, Seaton, Perera, Sheehan, & van Hasselt, 2005; Miller 
2006). As previously mentioned, the response timeframe may vary by jurisdiction 
given the availability of resources.

 Emergency Interventions

It has been our experience that emergency interventions contain many of the com-
ponents of a trauma debriefing yet tend to focus more on the individual rather than 
a group. Additionally, they are more likely to involve personal matters and occur 
while the officer is off-duty. Such interventions are more akin to crisis interventions 
that a clinician might employ while working with an individual client. The goal of 
the emergency intervention is not to provide comprehensive treatment; rather, the 
focus is on stabilization. The first step in an emergency intervention is assessing the 
individual(s) and current presenting problem(s). This is completed by conducting a 
semi-structured clinical interview and gathering collateral information. The former 
involves getting a thorough understanding of the presenting issue. In order to 
achieve this, the clinician can ask the law enforcement personnel to describe the 
issue in their own words. Afterward, the clinician’s inquiry can be directed toward 
assessment of various psychopathology, including symptoms consistent with 
depression, anxiety, mania, and psychosis. Additionally, a major focus of emer-
gency interventions is conducting a thorough risk assessment to include, at mini-
mum, a full suicidal and homicidal risk assessment, including questions regarding 
thoughts, plans, attempts, access to means, and protective factors. Furthermore, 
inquiry regarding self-injurious behaviors and coping mechanisms are crucial. 
While it is generally not the time for an extensive alcohol and drug evaluation, it is 
imperative to assess if either or both appear problematic for the individual or play a 
role in the presenting problem. We believe it is beneficial to adopt a forensic  mindset 
when applying emergency interventions. In other words, it is helpful to pay close 
attention to issues of malingering and not necessarily accept the personnel’s narra-
tive without any further prompting or examination. Law enforcement personnel are 
aware of the confidentiality limits, as well as the possible repercussions given the 
employment context. Thus, clinical judgment and experience become essential 
components of the examiner’s toolkit.
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 Recommendations

There are a variety of recommendations and resources to utilize when working with 
law enforcement personnel. These are especially helpful to aide in the treatment of 
work-related stress and trauma.

 Awareness of Police Culture

Perhaps of most importance is for the clinician to have an awareness and familiarity 
with both police culture and the specific challenges associated with policing. 
This includes knowledge of the values, hierarchies, policies, beliefs, and language 
within police culture. If you have direct access to police departments, or feel com-
fortable reaching out to one, you can inquire about ride-along programs offered by 
many departments. As the name implies, these programs allow civilians to accom-
pany officers on a tour-of-duty to witness their day-to-day responsibilities. One way 
to gain access without direct contact to police departments is to subscribe to recog-
nized law enforcement journals and magazines. Please see examples under the 
“Resources” section of the book.

 Use of Evidence-Based Practices

As with other populations, it is recommended that clinicians engage in evidence- 
based practices when working with trauma issues within law enforcement. This 
includes following the IACP guidelines for both pre-employment and fitness-for- 
duty evaluations, as well as any provisions set forth by Division 18 (Police and 
Public Safety) of the American Psychological Association.

 Including Families in Treatment

At the end of every shift, an officer arrives home and is expected to change instanta-
neously to family member. However, this is no easy feat given the nature of policing. 
They may have witnessed a death or heard detailed accounts of sexual assault during 
their shift and then been expected to shed all the emotional baggage when they arrive 
home. From a family systems perspective, the stress and trauma the officers experi-
ence will inevitably impact the entire unit to some degree. Research has indicated 
that communication, daily life activities, and emotion regulation are areas most 
impacted by the stress of the job. Therefore, it is imperative to include families in the 
treatment process to the degree to which the officer consents (American Psychological 
Association, 2002). This may include having open lines of communication with 
family members or joint sessions from time-to-time.
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 Use of Peer Support Programs

Many departments have peer-based programs aimed at supporting the emotional 
well-being of officers (Klein, 1989). These programs are staffed by specially trained 
officers within the particular department who offer emotional support in times of 
both personal and professional crisis. These programs are especially helpful given 
the ongoing support they provide. As is typical with most major life events, indi-
viduals tend to rally around others and offer support immediately following the 
incident. However, symptoms and challenges will likely persist far beyond that ini-
tial time period. Such programs thus serve to support the officer with the emotional 
and physical sequelae after “the dust settles.”

Clinicians can both partner with and refer officers to these programs to offer an 
additional level of assistance. Officers will likely feel more comfortable talking to 
a peer who they can relate to prior to meeting with a clinician. This phenomenon 
is largely due to the nature of police culture, and the encouragement of relying on 
others in uniform rather than outsiders. Partnership with a peer support program 
can serve as an introduction to the treatment process as officers will begin to dis-
cuss their experiences and emotions with their peers. It can also serve to screen 
difficulties officers are manifesting in a less formal setting. Additionally, partner-
ing with high-ranking officers or retired personnel who are willing to speak of 
their experiences may provide exponential benefits. Those at top tiers in the hier-
archy will automatically command respect of other officers and serve to dispel the 
stigma associated with emotional expression and weakness. Hearing these indi-
viduals emphasize how crucial psychological support is for overall well-being 
means others will feel more empowered and validated to reach out in times 
of need.

 Be Genuine

Research consistently supports the notion of the relationship between the clinician 
and client as the agent of change in therapy. Thus, it is strongly recommended to 
build a relationship marked by genuineness, trust, and collaboration. While clini-
cians will certainly practice from various theoretical orientations, it is recommended 
to incorporate principles of Carl Rogers’ humanistic perspective (Schneider, 
Pierson, & Bugental, 2015). When the clinician presents with a limited amount of 
professional façade, they are modeling an authentic interpersonal style that encour-
ages the officer to do the same. Being authentic inevitably results in experiencing 
basic human emotions and vulnerability—which is emphasized in police culture to 
be avoided at all costs. Such human connection yields exponential benefits beyond 
any specific technique or orientation.

It is also important to recognize and discuss the clinician’s and officer’s inherent 
differences as a civilian and uniformed member of service, respectively. Due to the 
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hierarchy rankings and police culture, this is likely not a topic that will be raised by 
the officer, and thus becomes the responsibility of the clinician. Pretending to under-
stand the officer’s experience or making assumptions will likely only present as 
counterproductive in treatment (Mahoney & Granvold, 2005; Pearlman & Saakvitne, 
1995). An honest acknowledgement on the part of the clinician that they do not truly 
understand the daily struggles of policing will serve to build rapport in the relation-
ship and increase the clinician’s credibility. These are situations in which certain 
degrees of self-disclosure may be appropriate. While self-disclosure is a honed skill 
that is best used with thought and intention of the client’s best interest, it can be 
extremely validating.

 Conclusion

Police psychology is a specialized domain of assessment and clinical treatment 
that presents unique challenges. Just as a candidate or law enforcement personnel 
member is being evaluated regarding their capacity to meet the specific demands of 
the position, the clinician must be competent in this unique role. One major dif-
ferentiating factor in this work for mental health professionals is the inherent 
nature of the forensic role. First and foremost, clinicians must be thoroughly famil-
iar with the nature and ethics of such work, including issues related to confidential-
ity, having a third-party client, and the increased potential for malingering. The 
clinician must be familiar with the aforementioned practices regarding conducting 
pre-employment and fitness-for-duty evaluations, as well as trauma debriefings 
and emergency interventions. Given that risk assessment is the central focus of all 
law enforcement evaluations, it is imperative for the clinician to be well-versed in 
this domain. As with other aspects of psychology, acting within one’s scope of 
practice is crucial; therefore, it is always recommended to seek supervision and 
consultation as needed.

Assessment and treatment of law enforcement personnel requires an understand-
ing of the highly unique occupational culture within a police department. Thus, 
police culture has a distinct language and systems that influence the behaviors and 
cognitions of its members. Awareness and adoption of such culture by the clinician 
increases their trust factor when working with law enforcement personnel. Building 
trust and being perceived as a genuine, credible person is paramount when working 
with this population. It is especially critical when assessing for, and treating trauma 
and stressor-related issues.

Stress and trauma are inherent to police work, and therefore omnipresent in all 
law enforcement evaluations. While the types of traumas and stressors evaluated 
may differ in pre-employment and fitness-for-duty evaluations, the referral ques-
tion remains the same: is the individual able to manage the inherent demands of the 
position?
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 Questions/Activities for Further Exploration

 Questions

 1. What are the clinician’s ethical responsibilities and role within the context of 
Black Lives Matter and Blue Lives Matter?

 2. What issues are greatly influenced by the individual clinician’s judgment and 
inherent biases when undertaking pre-employment and fitness-for-duty 
evaluations?

 Activities

While it may vary by jurisdiction, some police departments offer experiential activi-
ties in order for citizens to gain a more in-depth understanding of the complexities 
of police work. For example, some departments offer ride-alongs, where a commu-
nity member spends the day in the patrol vehicle with officers. The goal is to gain 
first-hand experience that would otherwise not be available unless actually becom-
ing a police officer.

Experiential trainings related to mental illness and psychopathology. One sug-
gestion is the Listening to Disturbing Voices Training. The purpose of this training 
is to better understand how a person experiencing psychosis must try to function in 
society while hearing voices. This experiential activity may help the clinician gain 
a better understanding regarding being “in the shoes” of a person with psychosis. In 
turn, the clinician can use such knowledge when working with law enforcement 
personnel who may be triggered or experience stress when interacting with mem-
bers of the community with mental illnesses.
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Chapter 13
Trauma Assessment in Personal Injury 
and Employment Discrimination Cases

William E. Foote

 Legal Contexts

Traumatic events sometimes become the basis for civil litigation in the United 
States. These cases are decided in both state and federal courts and may be resolved 
through administrative systems that aim to avoid litigation (Foote & Lareau, 2013). 
This chapter focuses on how an examiner can assess PTSD in civil litigation settings 
and produce information for the court that addresses critical legal issues and assists 
the court in making decisions about compensation.

This chapter begins with a brief review of how trauma fits into the tort and civil 
rights legal systems. The focus then turns to an evaluation model designed to pro-
vide accurate and usable information for these legal systems. Through this model, 
this chapter explores issues of causation and legal damages.

 Two Legal Venues for Trauma

The American legal system encompasses almost every aspect of life in the United 
States, including wills and trusts, business agreements and contracts, and a myriad 
of other fundamentals of daily life. Two of these areas, tort and civil rights law, are 
venues in which cases involving trauma are most often heard (Foote & Goodman- 
Delahunty, 1999, 2005; Foote & Lareau, 2013; Goodman-Delahunty & Foote, 1995, 
2009; Goodman-Delahunty & Foote, 2013a, 2013b; Kane & Dvoskin, 2011; Kane, 
Nelson, Dvoskin, & Pitt, 2013; Koch, Douglas, Nicholls, & O’Neill, 2006; 
Lareau, 2016).
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 Tort Cases

A tort is a method of resolving disputes in which a plaintiff, a party alleging injury, 
files suit against a defendant—a party that allegedly caused the injury. In contrast to 
a criminal act, a tort is a civil wrong that the legal system provides for compensation 
that is usually monetary. In this system, the plaintiff must prove that the defendant 
owed a duty to the plaintiff and that the defendant breached that duty in some way 
(see Foote & Lareau, 2013 for more detailed discussion). For example, a driver has 
a duty to exercise due care and would have breached that duty by exceeding the 
posted speed limit.

If the judge or jury (finders of fact) determine that the defendant has breached a 
legal duty, then two other elements come into play. The next thing the plaintiff must 
prove is a causal connection between the breach of duty and legally recognized 
damages. Say, the plaintiff was a passenger in an auto that was struck by a speeding 
vehicle and claims that she suffered post-traumatic stress disorder (PTSD) from the 
accident. A mental health professional was asked to determine if there was a diag-
nosable mental disorder and whether that disorder was caused by the auto accident. 
That is, the mental health professional was asked to provide the necessary legal 
element of causation.

Once causation is proven, the plaintiff must show that the injuries caused by the 
plaintiff result in damages, usually those that can be addressed through monetary 
compensation. As Foote and Lareau (2013) note, damages “refers to the amount of 
harm suffered by the plaintiff as a result of the defendant’s actions and can include 
out of pocket costs, lost wages, future earnings, future costs, pain and suffering, loss 
of companionship and so forth” (Foote & Lareau, 2013, pg. 174).

 Civil Rights Cases

Although civil rights cases find their origin within the US Constitution, it was not 
until the Civil Rights Act of 1964 (Civil Rights Act of 1964) that the court provided 
a legal basis for relief in cases of discrimination because of race, color, religion, 
national origin, and sex (Lareau, 2016). Most of the elements of that landmark leg-
islation focused on equal employment rights for these protected groups, but in the 
1980s, the US Supreme Court provided a framework for determining sexual harass-
ment and its impact on harassment targets (see Lareau, 2016).

Unlike tort law, civil rights law did not provide for either emotional damages or 
significant monetary awards in civil rights cases until the passage of the Civil Rights 
Act of 1991 (Civil Rights Act of 1991), which allowed plaintiffs to be awarded compen-
sation for mental and emotional damages (Goodman-Delahunty & Foote, 2013a, 
2013b). Within a few years, the US Supreme Court ruled on a sexual harassment case 
(Harris v. Forklift Systems, Inc., 1993) and determined that psychological damages may 
exist in sexual harassment cases, but that such damages need not be present in order to 
demonstrate sexual harassment or a hostile work environment, and that the plaintiff 
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need not show that her job performance suffered as a result of the harassment (Goodman-
Delahunty & Foote, 2013a, 2013b; Lareau, 2016).

Under the Civil Rights Act of 1964 (Civil Rights Act of 1964) and the Americans 
with Disabilities Act (Americans with Disability Act of 1990) and other civil rights 
statutes, the Equal Employment Opportunity Commission (EEOC) was empowered 
to promulgate rules, regulations, and information concerning the implementation of 
these laws. In a recent discussion of psychological damages (Equal Employment 
Opportunity Commission, 2018), the EEOC indicated that the plaintiff in a civil 
rights lawsuit must prove both that the “claimant actually suffered the damages 
alleged and that the defendant’s unlawful conduct caused the injuries” (Equal 
Employment Opportunity Commission, 2018, section D.3.a.1).

 Legal Requirements

This brief review of damages in both personal injury and civil rights cases provides 
a framework for the mental health expert’s role in these cases. The job is twofold: 
determine whether the plaintiff has suffered emotional damages and then determine 
if the source of those damages were actions on the part of the defendant. The first 
tasks, determining the presence of a mental disorder and associated impairments, 
are common ones for mental health professionals. Psychologists and psychiatrists 
are often asked to conduct assessments of patients or clients to determine the nature 
and impact of their symptoms and to communicate findings to others through the 
diagnostic system such as the DSM-5 (American Psychiatric Association, 2013), 
and we have reasonable tools for this task.

The process of determining legal causation is different (Golizadeh & Malcarne, 
2015). Mental health professionals recognize that a diagnosable emotional disorder 
is often a product of multiple factors including genetic predisposition, early child-
hood experiences and trauma, substance abusing parents, an upbringing marred by 
domestic violence, and many other influences.

Tort and civil rights law demand simpler explanations. The law recognizes that 
the events that prompted litigation need not be the only cause of an emotional harm. 
Pre-existing or subsequent events may in part produce the plaintiff’s emotional pat-
tern assessed by the mental health professional who is given the job of opining 
about the plaintiff’s psychological damages.

To simplify the process, the law often applies the “but for” test. That is, “but for” 
the alleged tort or civil rights violation, the assessed damages would not have 
occurred, which considerably focuses the mental health professional’s job. Tort and 
civil rights cases don’t just demand that we determine the person’s symptoms or 
problems but that we ascertain what caused the problem and rule out or explain 
other probable sources of causation.

In evaluating PTSD in tort and civil rights litigation, determining the nature and 
extent of damages and the causation of the emotional harms requires a systematic 
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approach to assessment. Working with Jane Goodman-Delahunty, I developed a 
system for this kind of assessment of not only PTSD but other emotional disorders 
that may arise from tort (Goodman-Delahunty & Foote, 1995) and civil rights 
(Foote & Goodman-Delahunty, 2005; Goodman-Delahunty & Foote, 2013a, 2013b; 
Goodman-Delahunty, Saunders, & Foote, 2012; Goodman-Delahunty & Foote, 
2011) cases. We call this the “five-stage model” (Goodman-Delahunty et al., 2012; 
Goodman-Delahunty & Foote, 2013a, 2013b).

For the balance of this chapter, I will use the framework of the five-stage model 
to explain how PTSD may be assessed in both tort and civil rights settings. As the 
legal requirements for both settings are quite similar, I will refer to both as simply 
“legal settings” and events that are the basis for litigation as legally relevant events 
(LREs). The five-stage model is designed to assist the mental health and legal pro-
fessional to determine damages in legal settings by providing a sequence of steps 
for gathering and interpreting the sometimes-daunting quantity of information gen-
erated in a lawsuit.

The model begins by focusing on the period before the LREs occurred or the 
“day before” analysis. The second stage examines events during the interval within 
which the emotional damages occur. The third stage encompasses events in the 
interval between the LRE and when the assessment occurs. The fourth stage expli-
cates the status of the plaintiff at the time of the assessment. The fifth stage provides 
an opportunity to discuss the future damages and treatment or other legally available 
remedies that emotional damages may require. The balance of the chapter will use 
this framework to discuss how PTSD assessment may be done to assist the legal 
system in arriving at a just outcome for both the plaintiff and defendant.

 PTSD in Stage 1

 Impact of Plaintiff’s History on Assessment

Stage 1 of the five-stage model focuses upon the plaintiff’s history before the event 
or events that constitute the basis for the legal action. Examination of this history is 
critical because things that happen to people over their life span, particularly during 
the vulnerable period of childhood, can later affect our assessment of those people 
to determine the impact of the LRE. There are four ways that this can affect the 
assessment of PTSD: some or all of the PTSD symptoms may be caused by events 
unrelated to the LRE; prior symptoms or problems may make the plaintiff more 
vulnerable to experience PTSD following exposure to a given stressor; a pre- existing 
emotional disorder may be exacerbated by the LRE; and, by eroding social support 
systems, the later PTSD may be more severe (Gleason, Iida, Shrout, & Bolger, 
2008; Goodman-Delahunty & Foote, 2013a, 2013b; King, Taft, King, Hammond, & 
Stone, 2006).
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 PTSD Symptoms Caused by Prior Events

Individuals who later experience PTSD Criterion A events often have histories that 
include serious adversities and trauma (Beitchman et al., 1992; Brewin, Andrews, & 
Valentine, 2000; Campbell, Greeson, Bybee, & Raja, 2008; Ehlers, Mayou, & 
Bryant, 1998; Kessler, Davis, & Kendler, 1997; Monson et al., 1996; Twaite & 
Rodriguez-Srednicki, 2004). These events produce symptoms that may be mistaken 
for LRE-generated PTSD symptoms or for comorbid symptoms that may be attrib-
uted to the LRE- generated PTSD. For example, a woman who was a victim of “date 
rape” sexual assault at age 15 was also involved in an auto accident at age 35. The 
childhood sexual assault generated PTSD symptoms of sufficient severity to war-
rant a PTSD diagnosis. The teen did not report the rape and never received treatment 
for that PTSD.  Because of the lack of treatment, at the time of the assessment 
20 years later, she still showed sufficient traumatic symptoms from that event to 
warrant a PTSD diagnosis. For the mental health professional, this poses a compli-
cating diagnostic question: Are the PTSD symptoms generated by the 20-year prior 
rape similar to or distinct from PTSD symptoms produced by the current accident?

The answer is “perhaps.” Research has determined that PTSD is a complex diag-
nosis with symptoms that have been shown to fall into various factorial clusters 
(Anthony, Lonigan, & Hecht, 1999; Kessler et al., 1997; King et al., 2009; McDonald 
et al., 2008; Wang et al., 2013; Yufik & Simms, 2010). Some of those symptoms are 
specific to the source of the trauma, such as intrusive recollections, nightmares, 
avoidant symptoms, and specific hypervigilance targets (Bowman, 1999; Brewin 
et al., 2000).

PTSD also includes more general symptoms that are not directly linked with the 
Criterion A stressor. In this regard, numbing symptoms, anhedonia, social avoid-
ance, increases in irritability, and sleep disorders most likely could not be directly 
linked to the PTSD instigating events other than through temporal contiguity—the 
emergence of the symptoms after the traumatic events. This latter group of symp-
toms have considerable overlap with major depressive disorder and anxiety disor-
ders such as generalized anxiety disorder and panic disorder (Arbona, Fan, & Noor, 
2016; Armour et al., 2011; Roth et al., 2006).

If the plaintiff’s symptoms are those with “footprints” to the trauma, then it is 
more straightforward for the examiner to determine that the PTSD symptoms from 
the earlier traumatic event do not represent sequelae of the current events. If the 
symptoms generated by the first trauma are more diffuse and overlap with more 
general symptoms that could be generated by the second trauma, then it would be 
more difficult for the examiner to determine if current diffuse symptoms are a con-
sequence of the current trauma or represent chronic symptoms stemming from ear-
lier traumatic events. The same logic applies to situations in which the plaintiff has 
a history of chronic depression or chronic anxiety disorder. Those symptoms could 
be confused with the diffuse symptoms arising from a LRE.

13 Trauma Assessment in Personal Injury and Employment Discrimination Cases



302

 Prior Events Create Vulnerability

Researchers have long recognized that a history of traumatic events makes it more 
likely that a person will later develop PTSD (Beitchman et  al., 1992; Campbell 
et  al., 2008; Dhaliwal, Gauzas, Antonowicz, & Ross, 1996; Follette, Polusny, 
Bechtle, & Naugle, 1996; Jumper, 1995; Lloyd & Turner, 2003; Mireault & Bond, 
1992; Neumann, Houskamp, Pollock, & Briere, 1996; Paolucci, Genuis, & Violato, 
2001; Polusny & Follette, 1995; Twaite & Rodriguez-Srednicki, 2004; Xue et al., 
2015). There are several posited mechanisms for this relationship. The first is that 
the prior traumatic event, particularly child sexual abuse, has the impact of increas-
ing the probability that the person will experience a later trauma, particularly sexual 
assault, domestic violence, or sexual harassment (Arata, 2000; Briere & Runtz, 
1987; Dansky et al., 1996; Roesler & McKenzie, 1994). The mechanisms underly-
ing this relationship are complex (see Foote & Goodman-Delahunty, 2005, for 
detailed discussion), but research supports the idea that people who experienced 
early trauma may be more attractive targets for interpersonal violence (Reed, 
Collinsworth, Lawson, & Fitzgerald, 2016). Considerable evidence indicates that 
PTSD symptoms from the earlier trauma may reduce self-protective behaviors or 
produce re-experiencing symptoms or dissociation that immobilize a potential vic-
tim of interpersonal violence or sexual harassment (Briere & Runtz, 1988; Twaite & 
Rodriguez-Srednicki, 2004).

This increased vulnerability plays out through the long-recognized “eggshell 
skull” principle in the law (Foote & Lareau, 2013; McQuade, 2001; Ruths, 
Christiansen, & Vincent, 2013) which says that the tortfeasor (the defendant) “takes 
the plaintiff as he finds him” (Canterbury v. Spence, 1972, p. 795). That is, even if 
the pre-existing vulnerability increases the impact of a given stressor, the defendant 
is still liable for the total damage experienced by the plaintiff (Junker, 2006; Levy 
& Rosenberg, 2003). This means that the examiner must have a thorough under-
standing of how this kind of vulnerability contributes to the overall pattern of symp-
toms and impairments. This is especially so since a common defense strategy is to 
attribute all the plaintiff’s distress to the earlier trauma (Fitzgerald, Collinsworth, & 
Lawson, 2013; Reed et al., 2016).

 Pre-existing Disorder Is Exacerbated by Recent Trauma

The large literature on the comorbidity (co-occurrence) of mental disorders high-
lights how life events may worsen the symptoms of a disorder already experienced 
by a plaintiff (Kessler, Chiu, Dealer, & Walters, 2005; Kessler, Sonnega, Bromet, 
Hughes, et al., 1995; Roth et al., 2006). For example, a woman who has been treated 
for chronic depression for a number of years claims she was sexually harassed by 
her supervisor. Although there may be PTSD symptoms associated with this harass-
ment (Fitzgerald et al., 2013), the most salient impact may be an increase in depres-
sive symptoms such as a sleep disorder, anhedonia, fatigue, or suicidality.
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 Eroding Social Support

Researchers have long observed that the degree of social support provided by 
friends, family, coworkers, and the community is a critical variable in determining 
the long-term outcome for people with PTSD (Cohen & Wills, 1985; Kaniasty & 
Norris, 1993, 2008; Shallcross, Arbisi, Polusny, Kramer, & Erbes, 2016). However, 
research suggests that PTSD symptoms can erode social support (Lambert, Engh, 
Hasbun, & Holzer, 2012; Shallcross et  al., 2016; Taft et  al., 2009). This erosion 
occurs at multiple levels. PTSD survivors’ intimate relationships may experience 
more conflict and aggression (Monson, Gradus, La Bash, Griffinb, & Resick, 2009; 
Taft, Watkins, Stafford, Street, & Monson, 2011). Depending on the level of impair-
ment caused by the PTSD, the partners (especially females) may experience care-
giver burden and secondary trauma (Lambert et al., 2012).

This negative impact on relationships places the prior PTSD survivor in a vulner-
able position when the new Criterion A stressor impacts. The assessment of this 
social support erosion is obtained through the clinical interview of the plaintiff and 
collateral interviews of spouses and other family members.

 Putting Stage 1 Together

To determine the nature and extent of possible exacerbation of prior symptoms, it is 
critical to obtain a clear picture of the “day before” status of the plaintiff. A review 
of medical records particularly focusing on the provision of psychotropic medica-
tion is necessary. Additionally, accounts from co-workers, friends, and significant 
others can provide information about impairment of function caused by the pre- 
existing disorder. This baseline will allow the examiner to better assess whether the 
depressed symptoms observed at the time of the evaluation are unchanged or reflect 
an exacerbation caused by the LRE (Foote & Lareau, 2013; Goodman-Delahunty & 
Foote, 2013a, 2013b).

 Focus on Function

At the completion of the Stage 1 “day before” analysis in PTSD cases, the examiner 
should have a clear idea of the status of the plaintiff at the time the LRE occurs. So 
far, we have focused on pre-existing disorders and how they play out in setting the 
stage for the LRE by providing competing hypotheses for symptoms observed fol-
lowing the trauma or by amplifying the impact of the LRE. However, even in assess-
ing pre-existing or comorbid conditions, the examiner must also develop a clear 
picture of how well the plaintiff was functioning at the time of the LRE.  In this 
regard, as Goodman-Delahunty and Foote (2013a) noted, impaired functioning and 
diagnosis should not be conflated. Individuals with the same diagnosis may have 
very different levels of functioning, depending upon the severity and specific impact 
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of their symptoms. The examiner should have an understanding of the “day before” 
functioning of the plaintiff in four general areas: activities of daily living, work, 
relationships, and hedonics.

Activities of daily living (ADLs) are those things that people have to do every 
day in order to live their lives. From the simple tasks of bathing, food preparation, 
house cleaning, transportation by auto or public transit to the more complex tasks of 
paying bills, keeping a checkbook, or financial planning, ADLs are the bedrock of 
life. Impairments of ADL function can be disruptive and may require the assistance 
of others. The examiner can determine what level of ADL function the plaintiff had 
before the LRE through the clinical interview, collateral interviews, and reviews of 
the plaintiff’s financial records (Foote, 2016).

The plaintiff’s work life is an important focus for the “day before” analysis. As 
Foote and Goodman-Delahunty (2005) observed, an individual’s work life not only 
allows for organization of time but provides income, social connections, and a source 
of identity. In addition, impairments of work function that result in decreased earning 
capacity translate into monetary damages in the form of lost future income, which 
can be the largest category of damages in a tort or civil rights case (Foote & Goodman-
Delahunty, 2005). This means that the examiner should have a thorough understand-
ing of the plaintiff’s vocational history, vocational trajectory (whether job sequence 
showed increasing or decreasing responsibilities and income), job settings, and job 
duties at the time of the LRE. Remember that individuals who carry a diagnosis of 
PTSD, major depression, or generalized anxiety disorder may still function suffi-
ciently to go to work every day and earn a living (Kessler & Frank, 1997; Koch & 
Samra, 2005; Wald, 2009; Wald & Taylor, 2009), so the evaluator may find it neces-
sary to map out how specific pathology-related impairments affect specific tasks. A 
later section of this chapter will focus on how this can be done, but for the Stage 1 
“day before” analysis, the examiner’s job is to have a clear understanding of the 
work-related functions that the plaintiff could and did perform before the LRE.

Relationships with intimate partners, friends, co-workers, neighbors, and co- 
congregants in a church, synagogue, or mosque are an important area that requires 
examination in the “day before” analysis. This analysis should again focus on func-
tion. Relationships with household members are built on shared activities such as 
house work, yard maintenance, and other ADLs. Intimate relationships center 
around sexual functioning shared financial obligations, child-rearing, and similar 
activities.

Hedonics are activities like hobbies, sports, involvement in entertainment, and 
music that provide sources of enjoyment of life. Enjoying life requires a level of func-
tioning as well. For example, if severe depression or PTSD avoidance symptoms 
cause a person to rarely leave the house, then hedonics will suffer. The examiner can 
inquire about the frequency of such activities, and reference to financial records can 
provide a metric of how much of the plaintiff’s resources were committed to enjoy-
able activities. Loss of enjoyment of life can also be compensated monetarily.

At the end of Stage 1, the examiner should have a full grasp of how the plaintiff 
was functioning at the time the Criterion A LRE occurred. This knowledge sets the 
stage for an analysis of what the person experienced during the LRE.
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 Stage 2: During the PTSD Criterion A Legally Related Events

Stage 2 focuses on what occurs during the event or events that constitute the DSM-5 
Criterion A (American Psychiatric Association, 2013) stressor. In many tort cases 
involving single events like an auto accident, a “slip and fall” or medical malprac-
tice, the duration of the PTSD generating event may be relatively short—a matter of 
minutes. In other tort cases and in most civil rights settings, Criterion A stressors 
may be events of long duration or may be based upon a series of events over days, 
weeks, months, or even years. For example, if a client was sexually exploited by her 
psychotherapist over 2 years, these events may generate PTSD symptoms. Fitzgerald 
and colleagues (Fitzgerald et al., 2013) have observed that although sexually harass-
ing events may not appear to meet Criterion A in part because of multiple instances, 
targets of sexual harassment and those who endure hostile work environments still 
manifest significant PTSD symptoms.

Evaluators must be cautioned to avoid assuming that just because the plaintiff 
was exposed to a Criterion A stressor, PTSD would necessarily follow. In fact, most 
research suggests that only between 1.3% and 8.8% of people exposed to even 
extremely traumatic events develop PTSD (Atwoli, Stein, Koenen, & McLaughlin, 
2015; Breslau et al., 1998; Kessler et al., 1995; Liu et al., 2017). In a recent and 
massive (S = 34,676) study, Liu et al. determined that some traumatic events are 
more productive of PTSD symptoms than others. Events that may produce massive 
dislocation and destruction such as natural disasters (0.2%), toxic chemical expo-
sures (1.6%), and even auto accidents (2.1%) produce relatively low rates of 
PTSD. In contrast, events involving interpersonal violence such as being kidnapped 
(11%), witnessing atrocities (8.7%), being raped (17.4%), or being sexually 
assaulted (11%) generated higher rates of PTSD reactions. This research suggests 
that it is not just the severity of trauma inflicted by others, but the very fact that 
enmity is involved that increases the trauma target’s emotional reaction (Giourou 
et al., 2018). Caution about assuming PTSD following an ostensibly traumatic event 
is tempered by the fact that individuals who report symptoms related to the most 
severe traumas in their lives report much higher rates of PTSD (Kessler et al., 1995) 
and that individuals who have more severe PTSD symptoms are also more likely to 
file lawsuits (Blanchard & Hickling, 2004).

 Peritraumatic Reactions

PTSD researchers have determined that what happens during traumatic events has a 
large impact upon whether PTSD symptoms develop and, if they do, how severe or 
enduring these symptoms will be (Atwoli et al., 2015; Bovin & Marx, 2011; Hetzel- 
Riggin & Roby, 2013; Liu et al., 2017; McCanlies, Sarkisian, Andrew, Burchfiel, & 
Violanti, 2017; Ozer, Best, Lipsey, & Weiss, 2003). Peritraumatic distress captures 
the fear, horror, dissociation, and other reactions that people have in the midst of 
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terrifying events. In addition, other peritraumatic reactions, such as feeling frozen 
and unable to react (tonic immobility), occur with some individuals as their reaction 
to terrifying events (Bovin, Jager-Hyman, Gold, Marx, & Sloan, 2008; 
Hagenaars, 2016).

If one separates peritraumatic dissociation from other forms of peritraumatic 
distress, those who experience dissociation during traumatic events are more likely 
to develop PTSD and comorbid disorders, and those disorders are more likely to be 
both more severe and long-lasting (Birmes et  al., 2003; McCanlies et  al., 2017; 
Vance, Kovachy, Dong, & Bui, 2018). Also, those who are struck by tonic immobil-
ity by the traumatic event (about 17%) are more likely to develop PTSD, particu-
larly in response to interpersonal violence (Hagenaars, 2016).

These findings mean that the examiner should query the plaintiff about what hap-
pened during the LRE. Because this detailed inquiry is likely to be upsetting to the 
plaintiff, the examiner should exercise clinical skill in this process, giving the plain-
tiff time to deal with upsetting experiences, but without acting like a therapist (see 
Greenberg & Shuman, 1997). This part of the interview will help determine whether 
peritraumatic distress, dissociation, or tonic immobility occurred. In addition, other 
sources of information can be helpful. Clinicians can conduct interviews with indi-
viduals who were witnesses to the traumatic events who may include fellow pas-
sengers in an auto crash or co-workers in a sexual harassment case. A review of 
police reports or medical notes from emergency personnel can also provide clues 
about the plaintiff’s peritraumatic reactions.

This part of the evaluation will provide information about two legal issues. The 
first is of causation. The research indicates that people who experience peritrau-
matic distress are more likely to develop serious and disabling PTSD (Birmes et al., 
2003; Carleton, Peluso, Abrams, & Asmundson, 2012; McCanlies et  al., 2017; 
Twaite & Rodriguez-Srednicki, 2004). Although peritraumatic reactions are not 
always present, they can firm up lines of causation and help predict the trajectory of 
the PTSD (Birmes et al., 2003; McCanlies et al., 2017).

Second, because of the extreme acute symptoms that go along with peritraumatic 
distress and immobility, the legal issue of pain and suffering may be part of the pic-
ture. As noted earlier in this chapter, pain and suffering is a separate line item for 
damages in personal injury cases. These damages may be sought in cases in which 
the plaintiff has suffered no long-term disability because of the LRE. If the findings 
of the evaluation warrant, the examiner can help the jury or judge, who must deter-
mine whether monetary awards are appropriate, understand the nature and severity 
of peritraumatic reactions.

 Other Sources of Causation

In addition to attending to the particulars of traumatic events and reactions, the 
examiner must also attend to other sources of causation that are distinct from those 
related to the litigation. This is clearly more of an issue in situations in which the 
trauma occurs over a long period of time, such as recurrent physical assault, sexual 
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harassment or assault, or hostile work environments (Goodman-Delahunty & Foote, 
2013a, 2013b). These sources include family problems like domestic violence and 
marital distress that could be an independent source of PTSD. Family distress may 
also deprive the plaintiff of essential social support. Financial problems may pro-
duce increased anxiety that could masquerade as diffuse PTSD symptoms. More 
mundane work problems (nasty boss, too much work and not enough time, com-
pany bought out) may also be present and increase anxiety and stress symptoms.

In reviewing the events that occurred during the LRE, the examiner should be 
able to do several things. First, the examiner understands what the plaintiff experi-
enced during the LRE and how the plaintiff reacted to those events. This will con-
tribute to developing a line of causation and anticipating the nature and severity of 
post-traumatic reactions. Second, it should be possible for the examiner to deter-
mine a time line for critical events. This will allow for an understanding of when and 
how competing sources of causation could contribute to the analysis.

 Stage 3: What Happened in the Interval Between the LRE 
and the Evaluation

Most cases see a significant time span—often 2 or 3 years—between the occurrence 
of the LRE and the evaluation. The five-stage model asks the evaluator to attend to 
what happens during that interval. This attention focuses on three issues: PTSD 
symptom trajectory, treatment, and competing sources of stress.

 PTSD Symptom Trajectory

The first focus is on immediate post-traumatic symptoms and problems. This win-
dow of 3–6 months is critical for determining the trajectory of PTSD symptoms, as 
it is often within this interval that it is possible to discern the long-term course of the 
disorder. Several studies (Pietrzak et  al., 2014; Sveen, Ekselius, Berdin, & 
Willebrand, 2011) have determined four different trajectories for PTSD symptoms. 
The first, labeled as “Resilient” (40%, Sveen et  al., 2011) or “Resistant” (77% 
Pietrzak et al., 2014), begins with few PTSD symptoms of lower severity and con-
tinues at that low level over time. The second group is labeled “Delayed” (48%, 
Sveen et al., 2011) or “Delayed Onset” (8.5% Pietrzak et al., 2014) and begins with 
a relatively low level of severity and increases to a moderate level over time. The 
third group, labeled “Recovery” (10%, Sveen et al., 2011) or “Recovering” (8.5% 
Pietrzak et  al., 2014), began with moderate-level symptoms that decreased over 
time, but never to the low level of the “Resilient” or “Resistant” group. The fourth 
group, “Chronic” (17%, Sveen et al., 2011) or “Severe Chronic” (5.3%, Pietrzak 
et al., 2014), initially had quite high levels of symptoms that stayed high over the 
course of the study.
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The job of the examiner is to determine whether the symptoms or problems of 
the plaintiff follow any of these courses. This is critical, because the groups that 
never develop PTSD or show recovery within weeks or months following the LRE 
are unlikely to show long-term damages from the LRE (but may still experience 
pain and suffering), while the other two groups are likely to have more difficulties 
that would result in functional limitations and monetary damages. Those will be 
considered in Stage 4.

 Treatment

It is in the days or months following the LRE that the plaintiff may seek treatment 
for any reactions to the events focal to the lawsuit. From a legal perspective, the 
plaintiff has an affirmative duty to “mitigate damages.” That is, “an injured party 
cannot recover for damages that he could have reduced or prevented by exercising 
reasonable care after sustaining his injury” (Kontorovich, 2001, p. 497).

Key to understanding mitigating damages is to grasp what “reasonable care” 
means in this setting. Legal scholars have defined “reasonable care” as “That degree 
of care which a person of ordinary prudence would exercise in the same or similar 
circumstances” (Black, 1991, p. 875). This emphasizes that the context in which the 
plaintiff lives is critical for determining whether the person’s efforts are “reason-
able.” Although a number of financial, medical, psychological, social, and other 
considerations may render seeking care difficult, these three illustrate the barriers. 
First, even those who would desire or benefit from treatment may be so disabled by 
their psychological or medical symptoms that they cannot imagine leaving the hos-
pital or house to see a therapist (Blanchard & Hickling, 2004). Others, particularly 
those in the “delayed onset” trajectory, may not believe that their symptoms are of 
sufficient severity as to warrant treatment (Blanchard & Hickling, 2004). A third 
group may understand that their therapist’s file will be subpoenaed at some point 
during legal proceedings and do not want to sacrifice their privacy, particularly if 
their history contains events such as sexual abuse or criminal acts that would be a 
problem were they to become known to friends, co-workers, and family.

If the plaintiff seeks treatment, it is essential for the examiner to obtain those 
records and to, if possible, interview the therapists. These interviews are best done 
after the history has been taken from the plaintiff, and other records have been 
reviewed. Although those clients who self-pay in cash may avoid a diagnostic label, 
most record-keeping and reimbursement systems require that therapists provide a 
diagnosis for each patient or client. The examiner should note that these diagnoses 
are “working diagnoses” and do not have the same basis as a diagnosis that emerges 
at the end of a proper forensic mental health evaluation. The therapist’s basis for 
diagnosis is usually what is learned from the plaintiff during sessions and may be 
incomplete, uncorroborated, and subject to the plaintiff’s own biases (Shuman, 
Greenberg, Heilbrun & Foote, 1998). In contrast, the diagnosis and evaluation of the 
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plaintiff by the forensic examiner in these cases is far more comprehensive and 
definitive (Shuman, Greenberg, Heilbrun, & Foote, 1998). However, the treatment 
notes may provide valuable information about the trajectory of the PTSD symp-
toms, impaired functioning, and the reaction of the plaintiff’s social system to this 
disturbance.

 Other Sources of Causation

In the interval between the LRE(s) and the evaluation, other things may happen 
that could generate symptoms that could affect the evaluation. I delineated the four 
ways that could happen earlier in the chapter, so I will not recount them here, but 
only focus on possible sources of distress that could occur in the LRE-evaluation 
interval.

First, particularly in civil rights cases, the plaintiff may face reprisal or retaliation 
because of filing an EEOC complaint (a necessary step before filing a lawsuit) or the 
civil rights lawsuit itself (Foote & Goodman-Delahunty, 2005; Goodman-Delahunty 
and Foote, 2013a; Owens, Gomes, & Morgan, 2008; Rehg, Miceli, Near, & Van 
Scotter, 2008; Zimmerle, 2005). Retaliation takes many forms—from blatant firing 
based on pretexts to changes in work duties or time off. Understanding the impact 
of retaliation is critical not only because those acts can generate symptoms or prob-
lems within the PTSD diagnostic criteria but because these symptoms may be the 
basis for additional damages. Lareau (2016) noted that retaliation claims can be a 
basis for a civil rights award even when the jury determines that the underlying civil 
rights case lacks merit.

Second, PTSD and other symptoms may result in disruption of the plaintiff’s 
intimate relationships (Monson et al., 2009; Taft et al., 2009) that are implicated in 
separation or divorce, with associated residential changes, financial losses, and dis-
ruption of family and friend relationships. These negative events may also occur 
without PTSD symptoms playing a part. It is the examiner’s job to determine 
whether the symptoms were caused by the LRE and are therefore compensable.

Third, in almost every case, the plaintiff will have filed a lawsuit, and the events 
that occur as part of the litigation process come into play. Some writers have made 
much of what has been called “litigation stress,” the sources of stress related to fil-
ing a suit and going through the interrogatories (sworn answers to questions posed 
by the defendants) and depositions (sworn testimony before a court reporter) that 
are integral to the civil litigation process (Binder & Rohling, 1996; Kane et  al., 
2013; Kane & Dvoskin, 2011; Lees-Haley, 1988; Streseman, 1995; Weissman, 
1991). Some commentators (Binder & Rohling, 1996; Lees-Haley, 1988) argue that 
the stress of litigation accounts for many of the symptoms observed by examiners in 
plaintiff evaluations.

The best data (Blanchard & Hickling, 2004; Kane & Dvoskin, 2011) supports the 
notion that many aspects of litigation are stressful for plaintiffs who claim PTSD as a 
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basis for their emotional damages. The most difficult parts are depositions, medical 
and psychological evaluations, and court testimony that require them to recount the 
traumatic event(s). This forced confrontation with traumatic events in the context of 
hard questions by disbelieving and unsympathetic lawyers or mental health profes-
sionals is itself likely to be traumatizing. Because of these concerns, the examiner 
should inquire about litigation-related events and their impact on the plaintiff’s 
functioning.

Fourth, stuff happens. The plaintiff’s car is struck in a traffic crash; the plaintiff’s 
child is arrested for drug possession; the plaintiff’s husband loses his job; a land-
slide carries away the plaintiff’s home; or a myriad of other events that can cause 
emotional stress can and do occur in the LRE-evaluation interval. The examiner 
should ask about other sources of stress during this time and the plaintiff’s reactions 
to those stressors.

At the end of the Stage 3 analysis, the examiner should have a clear understanding 
of the post-LRE trajectory of any PTSD symptoms and whether that pattern matches 
those identified in research. If the plaintiff sought treatment in in the post- LRE 
period, the examiner should know what treatment approaches were utilized and 
the impact of that treatment on not only the symptoms that the plaintiff may have 
suffered but on the functions that those symptoms may have impacted. If non- LRE 
stressors occurred during the interval, the examiner needs a clear picture of how 
those events may have affected both symptoms and function.

 Stage 4: The Evaluation Process and Its Findings

 The Assessment

 The Interviews

Information related to the first three stages of this model is gathered from many 
sources, including medical, vocational, military, and mental health records. Much of 
the data also comes from the clinical interview with the plaintiff and collateral inter-
views with family members, co-workers, neighbors, clergy, and others who may 
have knowledge about the person’s status before the LRE, during the LRE, and fol-
lowing those events (Heilbrun, Warren, & Picarello, 2003). All this information is 
critical for determining the plaintiff’s status before the LRE so that a baseline for 
determining changes in function can be compared to the plaintiff’s functioning at 
the time of the examination.

Since PTSD is a major issue in these cases, a formal assessment of PTSD symp-
toms should be used. The Clinician-Administered PTSD Scale for DSM-5 (CAPS-5) 
(Weathers et  al., 2013) is a good structured interview for mapping the breadth, 
detail, and trajectory of PTSD symptoms. A self-report inventory allows for delin-
eation of symptom patterns like the Detailed Assessment of Posttraumatic States 
(DAPS) (Briere, 2001) and can also be helpful.
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 Testing

Additional assessment should include well accepted personality assessment measures 
such as the Minnesota Multiphasic Personality Inventory-Second Edition (MMPI-2) 
(Greene, 2000), the Minnesota Multiphasic Personality Inventory Revised Form 
(MMPI-2-RF) (Arbisi, Sellbom, & Ben-Porath, 2008), and the Personality Assessment 
Inventory (PAI) (Morey, 2007). The MMPI-2 can be useful for assessments of plain-
tiffs who claim PTSD as emotional damages, but it has problems. One major issue is 
that researchers have not identified a single recognized PTSD profile for the MMPI-2. 
However, the measure can illuminate particular combinations of PTSD symptoms 
(Forbes et al., 2003). For example, a plaintiff who has a large number of hypervigi-
lance symptoms may produce a profile with elevated PA and SI scales, while a person 
with predominant intrusive symptoms may have elevations on the D and PT scales. 
The most researched PTSD subscale on the MMPI-2, the PK scale (Keane, Malloy, & 
Fairbank, 1984), was specifically designed for veterans, but has not proved very useful 
in civilian settings (c.f., Scheibe, Bagby, Miller, & Dorian, 2001).

The revised form of the MMPI-2, the MMPI-2 RF, is sufficiently different from 
the MMPI-2 to merit consideration for use in lieu of that measure. Considerable 
research has been done with this measure (Ben-Porath, 2013; Mason et al., 2013; 
Sellbom, Lee, Ben-Porath, Arbisi, & Gervais, 2012), and it produces a more fine- 
grained picture of both PTSD symptoms and comorbidity Wolf et al, 2008. The 
MMPI-2 RF also has shown sensitivity to attempts at feigning and exaggeration 
(Crisanti, 2015; Sellbom, & Bagby, 2010; Marion et al., 2011; Sobhanian, 2015).

The PAI is a useful measure for assessing PTSD. Not only are the response style 
measures robust (Thomas, Hopwood, Orlando, Weathers, & McDevitt-Murphy, 
2012; Wooley & Rogers, 2015), but the PAI contains items and subscales particu-
larly related to PTSD (Morey, 2007).

The examiner may want to use measures of cognitive functioning such as the 
Wechsler Adult Intelligence Scale-Fourth Edition (WAIS-IV) (Wechsler, 2008). In 
cases in which the plaintiff reports problems in memory and concentration, cogni-
tive measures can provide an objective metric of those functional impairments 
(Scott et al., 2014).

Evaluation of plaintiffs claiming PTSD damages requires the use of measures of 
response style to determine if the examinee is minimizing, exaggerating, or feigning 
symptoms (Young, 2017).

Once the record review, plaintiff interview, collateral interviews, and testing are 
done, it is time to put the data together to produce a report or testimony.

 Determining Causation

 Status on Day of Evaluation

The first task for the examiner is to discern if there is a line of causation between 
the LRE and the symptoms or problems identified in the evaluation. This begins 
by establishing the plaintiff’s status on the day of the evaluation. The proce-
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dures the examiner has completed in Stage 4—the record review, interviews, 
and testing—establish a clear picture of the plaintiff’s current emotional and 
functional status.

 Diagnosis

This process may include establishing a diagnosis for the client. However, there are 
four good reasons not to provide a diagnosis. First, establishing a diagnosis does not 
establish causation. Although PTSD is the only diagnosis that requires an event or 
events as a threshold for initiating the diagnostic process, the examiner is most often 
not in a position to determine if the LRE occurred as the plaintiff stated it (Bowman, 
1999). Also, as discussed earlier in this chapter, emotional reactions similar to 
PTSD symptoms may arise from an unrelated pre-existing or comorbid disorder. If 
the examiner assumes that just because the emergence of a symptom after a trau-
matic event indicates that the traumatic event caused the symptom, the examiner 
may be engaging in a post-hoc, propter hoc (after this, therefore because of this) 
fallacy.

Second, diagnosis may provide a list of symptoms, but it does not allow for a 
determination of impairment of function. For example, two people may have evi-
dence of nightmares that are listed as an intrusive PTSD symptom. However, one 
may have nightmares once a month and is able to return to sleep after the bad 
dreams. The other may have the nightmares four times a week and is unable to 
return to sleep, using alcohol to self-medicate for the problem. In this case, the latter 
person would have significantly more impairment from the same diagnosed PTSD.

Third, a failure to meet all the diagnostic criteria does not mean that the person 
is not impaired. Partial or subsyndromal PTSD is very common following Criterion 
A events and accounts for significant functional impairment (Schützwohl & 
Maercker, 1999; Stein, Walker, Hazen, & Forde, 1997; Varela, Ng, Mauch, & 
Recklitis, 2013). In the context of DSM-5 criteria, a large World Health Organization 
study (McLaughlin et al., 2015) showed that individuals who met the criteria for a 
full diagnosis of PTSD under the DSM-5 were more impaired than those who met 
the criteria for fewer symptoms. However, that partial PTSD group had significantly 
more functional impairment than those who neither met the criteria for full or par-
tial PTSD.

Fourth, other actors in the tort or civil rights legal drama—the attorneys—are 
often more concerned about the presence or absence of a diagnosis than are mental 
health professionals (Foote & Lareau, 2013), desiring to convince judges or juries 
either that the diagnosis must exist in order for emotional damages to be present or 
that the presence of the diagnosis automatically means that the plaintiff is scarred 
for life. Given our understanding that neither of those perspectives is likely to 
account for the data, the examining expert is left with the necessity to explain to the 
court why diagnosis does not matter as much as the lawyers want it to. This explana-
tion can include reference to the four points noted earlier, and the examiner can then 
hone in on the other issues related to causation.
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 Determining Causation

So, if diagnosis alone does not establish diagnosis, and if the emergence of symp-
toms following a Criterion A event does not clearly establish causation, how does 
one go about determining causation sufficiently to meet legal standards?

Recall that in tort settings, the standard is that “but for” the LRE, the symptoms 
or problems would not have occurred. This means that the examiner must account 
for other sources of causation, which has been part of the process from the begin-
ning of the five-stage procedure. Through this process, competing hypotheses for 
the causation of symptoms should be examined to determine to what extent, if any, 
those sources account for the symptoms assessed at Stage 4.

This process begins with the analysis of comorbid conditions. Considerable research 
indicates that between half and two-thirds of people with full PTSD diagnoses also 
meet the criteria for one or more other diagnoses (Angelakis & Nixon, 2015; Brunello 
et  al., 2001; Debell et  al., 2014; Kessler, Sonnega, & Nelson, 1995; Lockwood & 
Forbes, 2014; McMillan & Asmundson, 2016; Spinhoven, Penninx, van Hemert, de 
Rooij, & Elzinga, 2014; Young, Lareau, & Pierre, 2014). These disorders may pre- exist 
the LRE, may be produced by the LRE, or may emerge as a response or consequence 
of the PTSD. Whatever the source, the examiner must account for comorbid condi-
tions. If the comorbid symptoms did pre-exist the LRE, then any exacerbation of those 
symptoms may add to the damages in the case. If the comorbid condition arose either 
independently in reaction to the LRE or as a result of the LRE caused PTSD, then the 
comorbid condition may contribute to the damages.

Three other clues to causation are present in PTSD cases. First, although the 
examiner must avoid post hoc propter hoc assumptions, the sudden emergence of 
PTSD symptoms following the LRE is a good clue that the PTSD was caused by the 
LRE (McFarlane, 2010). Of course, the examiner must determine if other PTSD 
generating events were proximal to the LRE to eliminate them as contenders, but 
the temporal contiguity adds to the examiner’s conclusions about causation.

Second, as noted earlier in this chapter, focal PTSD symptoms are uniquely 
related to the Criterion A stressor and provider “footprints” back to that stressor. 
The content of intrusive recollections and nightmares, the people, places, and situa-
tions that the plaintiff avoids should be related to the LRE. This connection not only 
provides for substantive clues to causation but allows the judge or jury to see this 
integral connection.

Third, PTSD symptoms have identifiable trajectories. As noted earlier in this 
chapter, the pattern of symptom emergence and recovery should follow a “High 
Chronic,” “Recovering,” or “Delayed” pattern. That pattern should emerge during 
the Stage 3 interval between the LRE and the Stage 4 evaluation. Examiners should 
note that even in the “Delayed” scenario, a subsyndromal pattern should be evident, 
because what is delayed may be the ability of a mental health professional to diag-
nose the full PTSD picture. Also, the “Delayed” condition may exhibit significant 
comorbidity, particularly substance abuse disorders, which provide some degree of 
self-medication during the interval in which the full PTSD pattern is not evident 
(Andrews, Brewin, Philpott, & Stewart, 2007; Brewin et al., 2000; McFarlane, 2010).
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At the end of the causation analysis, the examiner should be able to determine if 
there is a causal relationship between the LRE and the observed PTSD symptoms. 
The next step is to determine the impact of those symptoms.

 Determining Impaired Functions

 Defining Disability

The five-stage model focuses on function through all the stages, because it is the 
changes in or loss of function that constitute the bulk of monetary damages in tort 
and civil rights cases. This is a sequential process. By this point in the analysis, the 
examiner has established the presence of symptoms that have been causally related 
to the LRE.

However, the existence of symptoms alone does not establish loss or reduction of 
function (Foote, 2016), but must result in an impairment, which “…constitutes an 
observational description that should be measurable in some way and related to a 
health condition” (Gold, 2013, p. 7). Disability is impairment in context. That is, a 
reduction in function may constitute a disability in some contexts, but not in others. 
Say, a plaintiff claiming PTSD may have severe agoraphobic symptoms. If that 
plaintiff worked as a trial attorney, disability related to the symptoms would be sig-
nificant. If the plaintiff worked as a computer programmer in her own home, the 
disability would be significantly less.

Some impairments are more significant than others. Impaired ADLs almost 
always produce disability because ADLs are so fundamental to daily life (Foote, 
2016). Impairments that produce disability in work-related functions are important 
in plaintiff evaluations because loss of work-related abilities results in lost wages, 
which may account for significant dollar amounts, especially when accrued over 
time. Impairments that produce disability in hedonic functions are also an important 
line item for monetary compensation, since loss of enjoyment of life is compensable 
in most tort contexts.

As discussed earlier in this chapter, PTSD can also produce impairments of social 
functioning (Brunello et al., 2001; McMIllan & Asmundson, 2016) by way of social 
isolation and avoidance symptoms that are integral to the disorder. These impairments 
play out in disrupted intimate relationships and other social functioning (Kessler et al., 
1995). In addition, because substance abuse disorders are commonly comorbid with 
PTSD, the social impact may be multiplied (Debell et al., 2014).

PTSD has been shown to produce significant work-related disability in the form 
of increased sick days, reduced work performance, and failure to return to work 
after trauma exposure (Koch et al., 2006; Koch & Samra, 2005; Wald & Taylor, 
2009). This disability also extends to workers with partial PTSD (Breslau, Lucia, & 
Davis, 2004). The severity of these symptoms is directly correlated with the degree 
of disability, with re-experiencing and hyperarousal symptoms, particularly insom-
nia, irritability, and concentration problems, producing the greatest degree of dis-
ability (Taylor, Wald, & Asmundson, 2006).
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Some researchers have identified predictors of disability in individuals with 
PTSD (Koch & Samara 2005). An inability to function socially with co-workers, 
supervisors, customers, or the public, characterized by high levels of suspicious-
ness, hostility, and isolation, contributes to work-related disability. In addition, 
avoidance and fear-related symptoms may impair the worker’s ability to even get to 
the workplace. Because many workplaces contain their own stresses related to, for 
example, workload, supervisors’ behavior, or co-worker’s actions, the reduced 
stress resilience secondary to PTSD may result in increased sick days, absenteeism, 
and “presenteeism,” when the worker shows up for work, but underperforms the job.

The next step in this Stage 4 process is to translate these reduced functional 
capacities into concrete losses. When the examiner generates a developed under-
standing of the plaintiff’s disability and places it in the context of the plaintiff’s 
work history, the disability becomes more relevant. Say that the plaintiff had always 
worked in situations involving high-level social skills, such as sales work. The Stage 
2 day before assessment yields evidence that she was doing well on the job as an 
office manager, in her marriage, in her relationships with friends, and in her ability 
to enjoy bowling and bridge. After the auto she was driving was struck by another 
vehicle, she developed PTSD, which was fully evident 1.5 years after the accident. 
Her main impairments were in social functioning, with strong social withdrawal, 
impaired connections with others, and agoraphobia, which restricted her to her 
home. In this case, the fully developed context from Stage 1 allows the examiner to 
establish the presence of symptoms, determine the impairments that those symp-
toms produced, and then place those impairments within her life space, which pro-
duces a clear picture of loss of function and disability that can be translated into lost 
wages by an economist.

Stage 4 is when the examiner also assesses changes in the plaintiff’s quality of 
life, the hedonics. By looking at changed activities, particularly those involving 
sports, hobbies, or social relationships, the examiner can explicate which of those 
activities have diminished in frequency, duration, or the subjective pleasure derived 
therefrom. A review of the plaintiff’s financial records may reveal reduced trips to 
the movies, fewer vacations, or camping trips.

Remember that Stage 4 should also capture transitory phenomena. For example, if 
the plaintiff does develop a diagnosable PTSD in the days or weeks after the LRE but 
seeks treatment and is largely functional by the time of the evaluation, the examiner 
may still be in a position to document the compensable “pain and suffering” that the 
plaintiff experienced during that interval.

 Stage 5: Projecting Damages into the Future

In both tort and civil rights cases, the legal system may ask the examiner to look at 
future expenses and damages. Even if the plaintiff has been in treatment for PTSD, 
it may be the case that future treatment is necessary. The examiner can provide tes-
timony on this issue by looking at the status of the plaintiff as determined through 
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the Stage 4 assessment to opine about what treatment is necessary to “make whole” 
the plaintiff. While this may be an unrealistic goal, the examiner can provide recom-
mendations for effective treatment and a time frame in which that treatment may be 
accomplished. The examiner can also use this occasion to suggest to what extent the 
plaintiff will recover from the PTSD caused by the LRE. It may be the case that 
some symptoms (hypervigilance, nightmares, some avoidances) will remain even 
after treatment, but therapy will provide ways for the plaintiff to manage those 
symptoms to reduce functional impairment.

The examiner may also make recommendations about changes in the plaintiff’s 
situation that would result in better outcomes. For example, it may be that the plaintiff 
suffers anxiety on an almost daily basis because his workplace contains “triggers” for 
his intrusive recollections and avoidance symptoms. The examiner may recommend a 
change in job location or employer that would address this problem.

 Conclusion

The five-stage model is an efficient tool for gathering and interpreting information 
related to PTSD in the context of personal injury and civil rights cases. Using this 
methodology, the examiner can obtain the records and conduct the interviews and 
testing necessary for determining emotional damages and what caused them. Paying 
attention to comorbidity and other possible sources of emotional distress can allow 
for a diagnostic process that allows not only for a delineation of PTSD symptoms 
but for an explication of the functional limitations that result from those symptoms. 
The process is a good model for report writing and testimony and allows for well- 
founded damages assessment and treatment recommendations. The overall goal is 
to provide information that is useful to the judge or jury in making more informed 
and just decisions in the context of civil rights and tort cases.

 Questions/Activities for Further Exploration

 1. What is the difference between causation as defined by civil law and causation 
as defined by mental health professionals? What potential conflicts or confusions 
could this difference produce?

 2. If a person had a traumatic experience 10 years ago and then had another trau-
matic experience recently, would a mental health professional conducting a cur-
rent evaluation expect the same symptoms from both experiences? Would the 
assessment yield a diagnosis of PTSD or more than one PTSDs? How might 
those symptoms differ?

 3. The five-stage model described in this chapter is designed to allow an examining 
mental health professional to develop a solid foundation for testimony. What 
weakness or omissions do you see in this system? What could be done to solve 
those problems?
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 4. Although the five-stage model is designed to assist in conducting, reporting, and 
testifying about tort and civil rights cases, how could you apply the same method 
to assessing PTSD in criminal settings? How would the method be modified to 
reflect the differing legal and factual setting?

 5. Trauma makes news and the stories of the victims of trauma find their way into 
the public eye via such avenues as news stories, blogs, podcasts, social media 
postings, and fiction. Find a story that has some detail, and with the five-stage 
model in mind, apply the system to determine the degree of compensable dam-
ages the person would have suffered as a result of the events. In the story, are 
there competing sources that could have resulted in functional disabilities?
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Chapter 14
Obstacles to Litigating and Evaluating 
Trauma in Police Misconduct Cases

Jemour A. Maddux, Amy Jane Agnew, and I. Bruce Frumkin

There are a variety of how-to resources available for conducting forensic mental 
health evaluations in the context of civil rights and personal injury cases (Kane & 
Dvoskin, 2011; Young, Kane, & Nicholson, 2007). They all describe relevant case 
law, the typical legal context, and how psychologists go about assessing for dam-
ages in relation to an alleged breach of duty. However, assessment procedures can 
vary based upon the legal context and other case-specific factors. Psychologists may 
struggle to find specific procedural guidance depending upon the alleged source of 
harm (e.g., police/correctional officer misconduct) and the suspected nature of the 
psychological injury (e.g., trauma). Also, psychologists and the public may be 
unaware of the economic, policy, and legal obstacles that lawyers face when bring-
ing psychological injury cases against defendants for their conduct while operating 
in a law enforcement capacity.

In recent years, several multimillion-dollar settlements have been reached in 
civil litigation regarding police misconduct and wrongful death. Sean Bell, Eric 
Garner, Philando Castile, Michael Brown, Tamir Rice, Walter Scott, Freddie Gray, 
Akai Gurley, Laquan McDonald, Samuel DuBose, and Christopher Sean Harris 
have become household names. In each of these cases, civil litigation has resulted in 
large settlements in connection with claims for misconduct by law enforcement. 

During the past few years, the public has had unprecedented access to video foot-
age of police encounters. Some examples include the video of Walter Scott’s stride 
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as he ran away unarmed from a police officer who shot him in the back and hand-
cuffed him as he died from his injuries, Eric Garner saying “I can’t breathe,” and 
Diamond Reynolds saying, “You just killed my boyfriend” as Castile died next to 
her after being shot by the police during a traffic stop. Her 4-year-old daughter was 
in the back seat. Today, it is common for the public to view a police officer’s deadly 
use of force on the news and then to opine on the legitimacy of the officer’s conduct 
during our social media exchanges and casual conversations (Wasserman, 2017). In 
2015, The Wall Street Journal reported that cities with the largest police depart-
ments have seen an almost 50% increase in compensation to resolve claims of police 
misconduct since 2010 (Elinson & Frosch, 2015). This surge has been associated 
with the increased availability of video capturing these police encounters 
(Wasserman, 2017). However, video evidence is not ubiquitous in police miscon-
duct cases.

This chapter presents some common legal hurdles in the litigation of psychologi-
cal injuries sustained from police misconduct. There are economic hurdles, policy 
restrictions, and legal challenges that decrease the likelihood of successfully litigat-
ing claims of psychological injuries (e.g., trauma) from police misconduct. These 
context-specific hurdles are rarely discussed in published forensic psychology 
resources.

Notably, the typical victims of police misconduct generally share historical, 
community, and cultural factors that obscure whether their trauma would not exist 
but for the misconduct. Therefore, with trauma being central to this book, we 
present some common assessment challenges faced by psychologists conducting 
trauma-informed evaluations for police misconduct cases. While specifically 
focused on trauma, we also endeavor to highlight some of the skills, education, 
research, and training necessary to conduct helpful, methodical, and culturally intel-
ligent evaluations for the court in these matters. We hope this information will be 
useful to experts and lawyers on both sides of these cases.

 Police Use of Force

Of all use of force events by the New York City Police Department (NYPD) in 2017 
and 2018, 76–82% occurred during the point of arrest (NYPD Use of Force Data 
Tables, n.d.).These numbers reflect “physical force” incident numbers; the numbers 
do not reflect the use of chemical spray, tasers, batons, or other weapons during the 
arrest itself. Researchers have also found that 5% of NYPD officers account for 
40% of resisting arrest charges (Lewis & Veltman, 2014). Similarly, Brandl (2017) 
cited research indicating 5.4% of patrol officers accounted for 40% of all use of 
force incidents in a particular department. We would expect an officer’s use of force 
to naturally follow an arrestee’s efforts to resist. However, some researchers, such as 
Samuel Walker, have noted that police officers often add a resisting arrest charge to 
justify their use of force in hindsight (Lewis & Veltman, 2014). It is also notable that 
these use of force incidents disproportionately befall minority populations (Fryer, 
2019; Goff, Lloyd, Geller, Raphael, & Glaser, 2016).
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 Police Misconduct as a Criterion-A Event

In 2014, the Substance Abuse and Mental Health Services Administration 
(SAMHSA), within the US Department of Health and Human Services (HHS), 
defined trauma as “an event, series of events, or set of circumstances that is experi-
enced by an individual as physically or emotionally harmful or life threatening and 
that has lasting adverse effects on the individual’s functioning and mental, physical, 
social, emotional, or spiritual well-being” (p.7). Regarding the diagnosis of post-
traumatic stress disorder (PTSD), the American Psychiatric Association’s (2013) 
Diagnostic and Statistical Manual of Mental Disorders (DSM-5®) requires the 
examinee to have experienced a qualifying event characterized by exposure to 
actual or threatened death, serious injury, or sexual violence. In forensic psychology 
circles, these are referred to as Criterion-A events.

Notably, an actual or threatened death or serious injury can qualify as a 
Criterion-A event even if committed by officials during authorized encounters (e.g., 
waking up during surgery due to physician error). Also, an incident can qualify as a 
Criterion-A event even if anticipated or previously envisioned (e.g., a soldier 
becoming a prisoner of war). Therefore, even when looking at the DSM’s more 
restrictive definition of trauma, it is clear that a police officer’s misconduct can 
qualify as a Criterion-A event given the power bestowed upon police officers to 
arrest people, to use force, and to use deadly force.

 Justice Through Constitutional Torts

When victims petition the court for damages (e.g., monetary compensation) in con-
nection with trauma from police misconduct, these cases generally fall under the 
umbrella of constitutional torts. Civil cases involving constitutional torts such as 
excessive force, abuse of process, unlawful arrest, failure to intervene, and a collec-
tion of other violations are often perceived as the only form of justice when the 
criminal justice system fails. A few recent cases are worth note. The death of Freddie 
Gray in Baltimore, at the hands of police officers, ended with prosecutors dropping 
all charges against the officers and a 6.4-million-dollar civil settlement to Gray’s 
family. Sam DuBose was fatally shot by a University of Cincinnati officer and two 
criminal trials ended with hung juries. The University settled with DuBose’s family 
for 5.3 million and free tuition for his children. In the horrific death of Philando 
Castile, who told police officers who stopped him that there was a weapon in the car 
to avoid any altercation, the officer who nonetheless shot and killed Mr. Castile was 
acquitted of all criminal charges. The City of St. Anthony settled with Castile’s fam-
ily for 3.8 million. When an officer leapt from his vehicle and shot Tamir Rice, a 
12-year-old with a toy gun, no charges were ever filed against the officer. The City 
of Cleveland settled with Tamir’s family for 6 million.

When victims survive police misconduct, the civil constitutional tort claims are 
important as a form of justice because of the improbability of criminal charges 
proceeding against uniformed officers, which is due to a set of obstacles outside of 
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the scope of this chapter. Therefore, monetary damages are the primary recourse for 
justice when district attorneys fail to file charges against officers, or grand juries fail 
to indict, or juries acquit. This said, civil constitutional cases are unlikely to drive 
reform. According to Schwartz (2014), anything less infamous than the highest pro-
file cases do not have an effect on police conduct. Also, recent research by Trinkner, 
Kerrison, and Goff (2019) suggests that when police officers are concerned about 
appearing racist, they are less likely to endorse procedurally fair policing. Faced 
with such concerns, police react by approving unreasonable force and resist restric-
tions on the use of force (Trinkner et al., 2019).

 Obstacles to Litigating Trauma from Police Misconduct

For several reasons, very few use of force events at the point of arrest lead to law-
suits; but when they do, several factors weigh on decisions to prosecute claims for 
compensable psychological trauma. The point of tort law is to bring a victim of a 
civil wrong back to where they would have been if they were not wronged. Without 
these suits, their trauma is unlikely to be formally addressed by the perpetrator of 
the injury through monetary compensation for their healthcare needs (e.g., trauma- 
focused psychotherapy) or emotionally through relational sentiments, such as 
admissions of wrongdoing or apologies (Reinders Folmer, Desmet, & Van Boom, 
2019). Researchers have found psychotherapy for PTSD to be helpful regardless of 
whether a participant was also in litigation pertaining to their source of trauma 
(Blanchard et al., 1998; Taylor et al., 2001). Therefore, monetary compensation for 
treatment is a significant factor when psychotherapy services for trauma symptoms 
would otherwise be inaccessible. However, victims of excessive force, false arrest, 
deliberate indifference, and other constitutional torts may be unable to find repre-
sentation to accept their case on a contingency fee basis if their damages are limited 
to psychological trauma. The following describes some economic hurdles, policy 
restrictions, and legal challenges that decrease the likelihood of successfully litigat-
ing claims of psychological injuries (e.g., trauma) from police misconduct.

 Economic Hurdles for the Traumatized

In 1976, Congress amended 42 U.S.C. § 1988 to allow the award of attorney fees to 
a prevailing plaintiff or defendant in enumerated civil rights cases (Larson, 1976). As 
victims of constitutional torts are typically low income, Congress sought to ensure 
access to competent counsel. This was especially important in cases for injunctive 
relief – to stop patterns and practices of constitutional torts undertaken by municipal 
entities (e.g., police departments) – where actual compensatory relief for damages 
would be low, but the potential benefit to the public might be high (Karlan, 2003; 
Silver, 1988). Without fee-shifting provisions, plaintiffs would be dependent on 
already overburdened public interest and pro bono legal services entities. The Civil 
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Rights Attorneys Fees Act of 1976 sought to rectify the disparate economic power 
between government entities and victims of constitutional violations.

Despite this great stride toward leveling the playing field, fee-shifting provisions 
do not allow for the award of expert fees, an often prohibitively expensive component 
of proving damages in a civil rights case. This fact may surprise forensic psycholo-
gists familiar with the number of published resources available for conducting psy-
chological injury evaluations and the monetary settlements that make the news. 
However, in 1991, the United States Supreme Court decided West Virginia University 
Hospital v. Casey and held that 42 U.S.C. § 1988’s fee-shifting provision conveyed no 
authority to shift expert fees other than the witness appearance fees allowed under 
28 U.S.C. § 1920 and 28 U.S.C. § 1821 (Kaufman, 1991). In response, Congress 
amended § 1988 through the Civil Rights Act of 1991 to include provision for expert 
fees, but only in suits brought pursuant to 42 U.S.C. § 1981 or § 1981(a) – equal pro-
tection claims (Kaufman, 1991). A variety of constitutional torts (e.g., excessive force, 
false arrest, deliberate indifference, and other violations), which would certainly ben-
efit from a forensic mental health assessment regarding trauma, were left without any 
provision for recoupment of expert fees by plaintiffs or defendants.

Consequently, fees for experts must come from plaintiffs or well-meaning plain-
tiff’s counsel. This reality demands that lawyers and plaintiffs undertake a cost/
benefit analysis before considering whether to retain a forensic psychologist with an 
expertise in trauma. This obstacle creates an environment where plaintiffs and their 
lawyers could be making decisions about retaining a forensic psychologist based 
upon whether the amount of potential monetary compensation for damages justifies 
the outlay of expert fees.

It could be tempting for a forensic psychologist to provide a potential client with 
information to guide these conversations and decisions. However, depending upon 
the information offered by the psychologist, he or she may inadvertently undertake 
a litigation consulting role, which could prevent the psychologist from ethically 
proceeding as a neutral and impartial testifying expert in the case. It could also be 
tempting for a forensic psychologist to enter into an agreement that ties her or his 
payment to the client’s degree of success in seeking or defending against monetary 
damages. However, such an agreement could threaten the psychologist’s  impartiality. 
Therefore, according to the “Specialty Guidelines for Forensic Psychology” 
(American Psychological Association, 2013), forensic psychologists avoid contin-
gent fee agreements.

 Policy Restrictions

Further complicating the vindication of civil rights violations is the Prison Litigation 
Reform Act (1996). The Prison Litigation Reform Act (PLRA) creates a cap on attor-
ney’s fees for suits brought by detainees or prisoners. The PLRA (1996) fee cap spe-
cifically applies to actions brought by prisoners in custody under which an attorney’s 
fees have been authorized. To put this application into context, a civil rights attorney 
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practicing in the Southern District of New York might normally be compensated at 
$500–$600 per hour for a case. Under the PLRA, the attorney’s compensation is lim-
ited to $210 per hour; and if the case goes to trial, attorneys’ fees can only total up to 
150% of any judgment awarded if the case did not involve injunctive relief. If a jury 
found a constitutional violation, but only awarded nominal damages of $1.00, counsel 
for the plaintiff would only receive $1.50 for his/her efforts. Therefore, many civil 
rights attorneys elect to file a notice of claim against the city – preserving the plain-
tiff’s rights to sue – but do not actually file the civil rights lawsuit. A notice of claim 
must be filed within 90 days of an incident in order to preserve the right to sue the city 
or its employees. The notice of claim is a thing apart from the actual civil lawsuit 
complaint. The hope of the plaintiff attorney is that any criminal charges against the 
plaintiff will be dropped, the plaintiff will be released from custody, and the civil 
rights lawsuit can then proceed without the shadow of the PLRA.

Alternatively, civil rights attorneys may send the victim the necessary documents 
for self-filing the notice of claim with a note that says, “please reach out to us if you 
are acquitted or the charges are dropped.” However, many of the most egregious 
civil rights violations are perpetrated against victims who are ultimately convicted 
or plead guilty to underlying crimes. The victims end up in jail or prison, diminish-
ing the value and perceived severity of the civil rights violations and their trauma. 
Many free market civil rights attorneys are only willing to put their time and energy 
into cases with a high compensation yield. The economic realities imposed by the 
PLRA mean many civil rights violations go unaddressed, as victims cannot find 
counsel willing to take on the risk of a low compensation case.

Conviction rates for felonies in Manhattan (“New York State Division of Criminal 
Justice Services Data for Arrest Dispositions,” 2019a) and Queens (“New York State 
Division of Criminal Justice Services Data for Arrest Dispositions,” 2019b) coun-
ties hover around 65%. Drug-related charges end in convictions up to 75% of the 
time. A perfect storm swells when a victim is badly beaten and emotionally trauma-
tized at the point of arrest and is subsequently convicted of his/her underlying 
crimes. Imprisonment itself, creates its own separate trauma on the victim (DeVeaux, 
2013), which a forensic psychologist would have to contend with when assessing 
the relationships between the victim’s trauma, the police misconduct at the time of 
the arrest, and the victim’s subsequent imprisonment. However, once the victim is 
convicted, the PLRA applies if the victim is in custody at the time of filing, attor-
ney’s fees are capped, and expert fees are unavailable (Sutton v. City of Yonkers, 
2017; Hall v. Galie, 2009; Robbins v. Chronister, 2006; Jackson v. St. Bd. Of 
Pardons & Paroles, 2003).Therefore, many civil rights violations that have resulted 
in trauma are believed to slip through the cracks.

 Legal Obstacles

The legal context for the psychotherapist privilege is straightforward. In 1996, the 
United States Supreme Court decided Jaffee v. Redmond (1996) and found an abso-
lute psychotherapist privilege in federal matters, protecting the notes and impres-
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sions of psychiatrists, psychologists, and social workers who treat people for 
psychological issues. Ironically, in the case, the estate of a victim of police miscon-
duct sought the production of psychiatric notes related to the treatment of the police 
officer defendant. The Supreme Court found the privilege absolute. Yet, the privi-
lege (like all privileges) can be waived. When a party puts his/her psychological 
state or injuries in play, meaning they are a central part of the lawsuit, then the privi-
lege is waived. When a party claims psychological injury or a defense based on 
psychological illness or state, the privilege is waived, and all psychological records 
become relevant.

The psychotherapist privilege becomes incredibly important in the context of pris-
oner civil rights cases. First, about 15–20 percent of incarcerated people require a 
psychiatric service while in custody (Fellner, 2015). Victims of civil rights violations 
being held in correctional settings may accumulate psychological records that reflect 
negatively on their credibility and call into question the legitimacy of their damages. 
In part, this reflects the fact that mental health workers can be a lifeline of sorts for 
prisoners. Should medical and security staff ignore inmates or abuse them, prisoners 
are likely to turn to mental health professionals, perhaps by feigning a mental health 
crisis to get necessary health care. Mental health records may mention trauma, but 
they may also mention malingering, lying, and manipulation. These findings could 
harm a plaintiff’s case even if the manipulative actions were taken in a desperate 
attempt to get necessary health care, to escape imminent harm by another inmate, or 
to transfer facilities to be closer to family members unable to visit due to the distance.

Given these circumstances, civil rights attorneys are inclined to limit emotional 
damage claims to “garden variety” claims in an effort to shield potentially problematic 
mental health records. “Garden variety” encompasses damages up to $50,000 depend-
ing on the jurisdiction. While these plaintiffs may endure great trauma, they are limited 
in their recovery due to the psychotherapist privilege waiver rules.

It is also worth mentioning the debate about police officer indemnification. 
According to research conducted by Schwartz (2014), which examined police indem-
nification throughout the nation, government paid virtually 100% of awards to civil 
rights plaintiffs irrespective of whether the police officers were prosecuted or termi-
nated. However, while indemnification of police officers permits large monetary 
awards, some have suggested that civilians will continue to face police misconduct 
and trauma until police officers are personally held to be financially responsible for 
damages from their misconduct (Emery & Maazel, 2000). In addition, there are few 
causes of action against the entities that employ law enforcement officers (Fayz, 
1994). A cause of action is a required set of facts, which, if accepted as true, would 
give the plaintiff the right to sue for their trauma.

 Case Example

The following details have been changed to protect the anonymity of the examinee. 
RM was a 46-year-old Puerto Rican male with a long history of nonviolent property 
crimes, mostly larceny, burglary, fare evasion, and giving false information to the 
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police– usually suggesting a pseudonym upon arrest. He stole backpacks, laptops, 
and purses and even once undertook an ambitious scheme to steal a refrigerator only 
to be thwarted while trying to roll it off the property. These crimes resulted in a 
series of arrests throughout his life.

RM’s first arrest was at 11 years old, not an uncommon occurrence among his 
peers from his Bronx community. Despite the dozens of arrests since then, he still 
remembers that first arrest and his fear. Between that first arrest and the present, he 
has completed several prison sentences in upstate prisons with the associated time 
at Rikers Island during his trials and sentencing. He was, as we say, “in the system.” 
Yet, none of RM’s crimes were violent. The value of the merchandise stolen and the 
fact that some of the items were removed from college dormitories pushed the 
charges up to burglary and grand larceny, but RM was a bit rare in that he had never 
had a weapons or drug-related charge. He worked at a recycling plant and was get-
ting his life together after his second prison sentence ended. At 5′8″ and 230 pounds, 
he was little physical threat and finally realized that he was not terribly good at 
averting detection or arrest.

One evening, RM made another poor decision. He reconnected with an ex- 
girlfriend who, years before, had taken out an order of protection against him. The 
order of protection had not expired, nor had it been withdrawn, and she willingly 
picked him up from the precinct following his arrest for violating the order. Three 
years had passed. He went over to her home for dinner and took her children some 
toys, and hours later a fight erupted. She became furious and called “911.” In her 
first call, the operator asked her if RM had a gun; she said no. As the fight escalated, 
RM quickly packed his things to leave. The girlfriend called 911 again, this time 
starting the conversation with, “he has a gun,” which was not true. RM left the 
apartment.

An hour and 22 blocks later, the police caught up with RM. When the lights 
flashed, he put down his bag and put his hands in the air. Not only did he not have a 
weapon, he waited passively for the police to take him into custody. He knew how 
to act during an arrest. Nonetheless, as the four police circled him, they began to 
beat him – yelling profanities and demanding he tell them where he put the gun. RM 
was badly beaten and spent 3 days in the hospital with several fractured ribs, contu-
sions, and a concussion. The police charged him with burglary in the second degree, 
criminal mischief, harassment, and resisting arrest. Because it was his third set of 
felony offences, his likely sentence was 15 years to life.

 Evaluating Trauma from Police Misconduct: General 
and Special Considerations

This is the point in the story where any civil case for constitutional torts against the 
officers may drastically change – the case taking one path if RM is convicted of his 
underlying crimes and a dramatically different path if he is acquitted. Up to this 
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point, we have discussed the likely path of this case should RM be convicted. If 
incarcerated, he is likely to struggle to find a lawyer to accept his civil rights case 
due to the PLRA. If a lawyer takes his case, retaining a psychologist to assess for 
trauma and psychological damages could be obstructed by: (1) constraints on being 
awarded expert witness fees and (2) his lawyer limiting the prayer for damages to 
garden variety so as not to forfeit psychotherapist privilege and potentially reveal 
damaging medical records by putting his trauma in play.

However, the following describes special considerations, common assessment 
challenges, and basic information for evaluators undertaking forensic mental health 
assessments for trauma when evaluating examinees like RM.

 Assessing for Damages

Goodman-Delahunty and Foote (2013) developed a five-stage model for evaluating 
compensable damages in a civil litigation context. The following is a basic overview 
of their model. First off, the evaluator collects stage one information regarding the 
examinee’s functioning prior to the incident across typical domains of clinical 
inquiry (e.g., family, school, work, financial, legal, recreational, marital, medical, 
and mental health functioning). These findings will serve as a baseline to better 
understand incident and post-incident impairment and their origin. Pre-incident 
conditions or impairment accounting for current problems in the examinee’s func-
tioning, irrespective of the incident, are not compensable. However, pre-incident 
issues that were exacerbated by the incident or that created a vulnerability for the 
incident to produce impairment are compensable.

The evaluator also has to collect stage two information regarding the examinee’s 
experiences at the time of the incident. The evaluator explores relevant details of the 
examinee’s experience of the incident, which may reveal information about his or 
her prognosis. The evaluator also assesses for issues that could have occurred around 
the same time of the incident and whether current impairment could be explained by 
these unrelated and non-compensable issues. Regarding stage three, the evaluator 
explores changes in functioning between the incident and the evaluation, as well as 
the occurrence of further compensable detriment (e.g., retaliation by the defendant) 
and non-compensable detriment from unrelated hardships in life coincidentally 
occurring during this time period.

Stage four refers to the evaluator’s assessment of the plaintiff’s symptoms and 
functioning on the day of the evaluation during which a variety of alternative 
hypotheses and rule-outs should be explored (e.g., malingering) in order to reach a 
conclusion regarding the most likely explanation(s) for the plaintiff’s symptoms and 
impairment. Stage five refers to our assessment of prognosis and future compensa-
ble damages (e.g., pain and suffering and treatment costs).
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 General Cultural Considerations

As previously indicated, police use of force incidents disproportionately occur in 
minority populations (Fryer, 2019; Goff et al., 2016). In conducting a forensic eval-
uation involving trauma, particularly those precipitated by actions of law enforce-
ment, the forensic psychologist needs to consider culture and diversity broadly 
defined. If the plaintiff is someone from a country of origin other than the United 
States, there must be consideration of the level of acculturation within mainstream 
society. Does the mainstream culture marginalize the individual or allow the indi-
vidual to embrace the host culture while allowing maintenance of one’s own cul-
tural identity? How long has the plaintiff or his or her family lived in the United 
States? Is fluency in English an issue? Even if the plaintiff has lived in the United 
States for many generations, when interpreting symptoms or behavior, it must be 
done through the lens of how those from that particular cultural group have histori-
cally been adversely impacted in interactions with law enforcement.

One needs to know not only about the particular ethnic group within a country, but 
the particular region of that country the individual resided, the economic status of the 
individual and his family within that country of origin, and the role and interactions 
with law enforcement within that cultural milieu. There are many ways a forensic 
psychologist can gain expertise in the ways a particular culture may influence evalua-
tion results, such as by reviewing the relevant literature on the specific culture. 
However, depending upon the complexity of the assignment, the forensic psycholo-
gist should seriously consider hiring a cultural consultant. Ideally the cultural consul-
tant would be another psychologist or mental health professional. One may want to 
look in the American Psychological Association (APA) Membership Directory to get 
a listing of international affiliates from that country. State  psychological associations 
can also be contacted to obtain contact information for psychologists who might be 
familiar or who are from that culture. Performing a Google or similar search of key 
terms may also yield positive results in finding consultative resources.

For example, consider a Spanish-speaking adult male from Peru who immigrated 
two years ago who has alleged misconduct by the police. It is not enough to speak 
Spanish and to know about the Peruvian culture in general. Rather, the evaluator 
must understand what ethnic group, economic status, and region in Peru that person 
resided in his country of origin. Interactions with law enforcement and psychologi-
cal responses to police misconduct could differ if one is a Peruvian of Spanish 
descent living in Lima or if one is a Quechua who resides in a small village in the 
Andes where law enforcement is based on tribal connections more than anything 
else. Also, how one is able to process trauma varies based on one’s support system, 
which may differ based on geography. Finding the right cultural consultant can 
make all of the difference. The consultation will hopefully provide: (a) information 
regarding the meaning behind normal behavior, (b) the meaning behind abnormal 
behavior (e.g., whether it is abnormal for that culture), (c) how traumatic events 
involving law enforcement interact within the cultural context, and (d) the interpre-
tation of psychological test results and/or what psychological tests are best used 
with someone from that culture.
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 General Interpretation Considerations

Also, the forensic psychologist needs to understand how language or linguistic 
issues affect the forensic assessment, both in assessing personality traits and cogni-
tive abilities (e.g., Fletcher-Janzen, Strickland, & Reynolds, 2002). If the forensic 
evaluation involves an assessment of someone who does not speak English, or if 
English is not the primary language, a decision needs to be made in conjunction 
with the retaining attorney, whether to get involved in the case. Is it better to have a 
forensic psychologist who does not speak the language of the plaintiff but who spe-
cializes in the specific trauma-related psycholegal issues or whether it is best for the 
attorney to obtain a psychologist who speaks the language but is not a forensic 
practitioner or is not one who specializes in this area? If the former is decided, then 
the psychologist should utilize the services of a certified interpreter for the 
evaluation.

Assessing the effects of trauma precipitated by the actions of law enforcement 
(or in any clinical or forensic evaluation) on culturally and/or linguistically diverse 
populations creates implicit challenges in how a clinical interview is conducted, the 
utilization of interpreters, and the use of test instruments. Each evaluation needs to 
be conducted on a case-by-case basis taking into consideration the extensive litera-
ture on cultural and linguistic issues in clinical and forensic assessment. For exam-
ple, the potential of deportation for victims of crimes (e.g., American Psychological 
Association, 2018), how distress and emotions are manifested culturally (e.g., Lim, 
2016), and the use of psychological testing in the assessment of psychopathology in 
minority populations (e.g., Gray-Little, 2002) are potential variables when assess-
ing trauma potentially induced by law enforcement. DeJesus, Buigas, and Denny 
(2012) provide attorneys with a guide on how to evaluate the effectiveness and 
appropriateness of an expert witness’ assessment procedures and resulting opinions 
with culturally diverse populations in a text designed to help lawyers challenge 
expert testimony.

Sometimes in order to save money, the retaining attorney prefers to use staff or 
family members to provide interpretive services. The psychologist should actively 
refrain from accepting this arrangement (Frumkin & Friedland, 1995). The person 
evaluated may be uncomfortable revealing trauma-related symptoms to those in the 
family or may be worried that they initially lied to their counsel and now must con-
tinue the lie if the attorney’s staff is in the room. Also, the family member or attor-
ney staff interpreter may subconsciously interpret things that present the case in the 
best possible light. Even if none of the above take place, opposing counsel during 
cross-examination may argue these points.

 Forensic psychologists need to understand how interpretation works. First, it is 
not translation. Translation pertains to written documents while interpretation 
involves speech. Psychologists are specially trained to evaluate subtleties of speech 
patterns. It is often not the content of what is being said but how it is said. Subtle 
symptoms of anxiety, depression, thought disorder, or other trauma-related symp-
toms might be discernable based on how information is communicated by the 
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alleged trauma-victim. Thus, it is preferable for the interpreter to interpret verbatim, 
even if the sentence does not make sense. Paraphrasing what the subject says causes 
the psychologist to lose the richness of the forensic interview. One is then unable to 
assess for loose associations, overly complex or stilted vocabulary, and word- finding 
difficulties (Frumkin, 2015).

The forensic psychologist also needs to decide whether the interpretation should 
be simultaneous or sequential. Another term for sequential interpretation is con-
secutive interpretation. Simultaneous interpretation involves the interpreter inter-
preting at the same time the person speaks. Sequential interpretation involves 
waiting until the person finishes speaking one or more sentences and then interpret-
ing what was said. Generally, when this is done, more paraphrasing occurs. 
Simultaneous interpretation allows the interview to proceed at a faster pace. It does 
not work well though if the speaker has some knowledge of English as well as his 
or her primary language. There becomes a difficulty in being able to screen out what 
is being heard in English and their own language simultaneously. Interpretation 
involves very specific skills and training. (See National Association of Judiciary 
Interpreters & Translators (NAJIT), 2006 for their position paper on modes of inter-
preting in the context of court interpretation and translation). Language proficiency 
is not the only factor that can determine the quality of interpretive services. The 
same words or phrases might have a different meaning, depending on the culture. 
For example, an interpreter who is familiar with cultural differences between Cuban 
Spanish and Argentinian Spanish could provide more accurate renderings of what 
was actually said when interpreted back to English (see Wagoner, 2017). Likewise, 
conducting evaluations through interpreters requires various skills and consider-
ations (Maddux, 2010) that cannot be fully summarized here.

 General Testing Consideration for Non-English Speakers

Regarding testing, it is tempting for the forensic psychologist, particularly those 
who speak the language of the victim of trauma, to translate an English version test 
into the primary language of the accused. With few exceptions, there are problems 
in arriving at valid results when such a translation is done, even when using a certi-
fied translator. There is a complex process used when authorized translations of 
tests are conducted by test publishing companies. This involves careful translation 
of the test by multiple bilingual translators, use of key informants to verify linguistic 
and social appropriateness of items, using translation teams to integrate different 
renderings of items into an experimental form, a back-translation process into 
English (because some items do not translate well into English), and pretesting the 
experimental translation on a bilingual sample in both languages and comparing the 
results. Even if an appropriate translation of a psychological test exists, this does not 
mean there are appropriate norms or control groups for the trauma victim. The 
Wechsler Adult Intelligence Scale-III (WAIS-III) is normed in Spain. It would be 
inappropriate to give this Spanish version of the test to RM, a Spanish-speaking 
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adult of Puerto Rican descent who lives in the Bronx. The forensic psychologist 
who is evaluating trauma in alleged victims of police misconduct should consult 
both the APA’s Multicultural Guidelines: An ecological approach to context, iden-
tity, and intersectionality (APA, 2017), as well as the Standards for Educational and 
Psychological Testing (American Educational Research Association et al., 2014).

 Special Areas of Psycholegal Exploration

Minority populations are disproportionately involved in police use of force inci-
dents (Fryer, 2019; Goff et al., 2016). During the pre-incident interval, an examinee 
from a minority group might have already experienced a race-based trauma in con-
nection with a community injustice (Carter & Forsyth, 2009); an environmental 
injustice, such as the Flint, Michigan water crisis (Butler, Scammell, & Benson, 
2016); or a perceived political injustice, such as an Immigration and Customs 
Enforcement raid that separated a family (Menjivar & Bejarano, 2004). It is recom-
mended for evaluators to assess for race-based trauma when evaluating minorities 
in police misconduct cases. Again, pre/post-incident issues accounting for current 
problems irrespective of the incident are not compensable. However, pre-incident 
issues that were exacerbated by the incident, or that created a vulnerability for the 
incident to produce further impairment, are compensable.

Minority status is not a risk factor for PTSD (Koch, Douglas, Nicholls, & O’Neil, 
2006). However, in the United States, African Americans report more unfair treat-
ment by the police than Whites (Bjornstrom, 2015). Also, compared to Whites, 
African Americans report more negative emotions after interactions with the police, 
and less of a sense of having received procedural justice (Bjornstrom, 2015). These 
issues require attention when applying Goodman-Delahunty and Foote’s (2013) 
model in police misconduct cases concerning African American plaintiffs seeking 
damages for trauma. When assessing minorities regarding trauma-related symp-
toms from police misconduct, Koch et al. (2006) note the importance of doing so 
from the unique perspective of the plaintiff. Does the plaintiff believe their race was 
related to the alleged police misconduct; and if so, why?

Some may classify a police officer’s particular use of force at the point of arrest 
as minor even if it was technically misconduct. However, irrespective of the severity 
of the inappropriate use of force, the incident could play a minor or major role in the 
plaintiff’s ability to function depending upon their pre-incident issues, vulnerabili-
ties, resilience, experiences and appraisal of the event (Carter & Forsyth, 2009). The 
actual severity of the misconduct will not always correspond with psychological 
ramifications in a consistent manner across plaintiffs, which is important to know 
when asked to provide an opinion regarding whether such incidents can be expected 
to produce the psychological injuries captured by the evaluation and alleged by the 
plaintiff. Inaccuracy and bias can be introduced when evaluators assess for trauma 
from police misconduct through their personal culturally informed scope of likely 
aftereffects. Notably, African Americans are about 13% of the U.S. population, but 
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comprise 47% of defendants that were wrongfully convicted and subsequently 
exonerated as of October 2016 (Gross, Possley, & Stephens, 2017). Therefore, when 
addressing the impact of police misconduct, the evaluator should capture the exam-
inee’s unique experience of the trauma; whether the plaintiff views the officer’s 
actions as police work or murder. If the wrongfulness of the officer’s conduct has 
yet to be established, then the evaluator should share her opinions with conditional 
statements pending a future determination by the court about what factually occurred 
(Carter & Forsyth, 2009).

According to Weitzer and Tuch (2004), evaluators assessing for trauma from 
police misconduct may find it useful to explore an examinee’s pre-incident experi-
ences with police officers, his exposure to news coverage of police brutality, and his 
experiences living in a high crime neighborhood. Accordingly, an awareness of the 
following research may assist the evaluator. Per Brunson and Miller (2006), youths 
growing up in communities, like RM’s, are subjected to aggressive policing at the 
expense of community relations and restoring trust between the police and com-
munity members. They found that police officers were not reported to apologize or 
to assert the suspect’s innocence when police searches did not reveal a violation of 
the law (Brunson & Miller, 2006). In addition to pre-incident exposure to police 
harassment, any post-complaint retaliation or harassment by the defendants should 
be noted by the evaluator and considered in an  analysis of causation. Likewise, 
evaluators should explore and evaluate non-compensable detriment from unrelated 
hardships in life during the stage three interval, such as transportation issues, a lack 
of childcare, other legal involvement, and lapses in medical insurance. These issues 
are known to commonly occur in communities with concentrated disadvantage, 
which is where police misconduct often occurs.

Evaluators in police misconduct cases are often required to explore a number of 
pre-incident and post-incident threats to well being and mental health in order to 
reach a conclusion that but for the instant police misconduct experience, psycho-
logical trauma would not have manifested. Evaluators in police misconduct cases 
should be aware of factors characteristic of disadvantaged and minority communi-
ties due to societal challenges faced by plaintiffs from communities with aggressive 
policing (Brunson & Miller, 2006) and how negatively communities of color per-
ceive the police compared to White communities (Cochran & Warren, 2012; Redner- 
Vera & Galeste, 2015). Again, since police use of force incidents are disproportionately 
experienced by minorities, their experiences require exploration. The evaluator 
should have an understanding of how such factors could have affected the examin-
ee’s developmental trajectory, functioning and mental health symptoms to ascertain: 
(a) vulnerabilities to being detrimentally affected or traumatized by the police 
encounter at issue; and (b) whether the examinee’s trauma can be accounted for by 
pre-incident factors irrespective of whether the police misconduct at issue occurred.

In police misconduct cases, evaluators commonly explore the examinee’s history 
of Adverse Childhood Experiences (ACEs) and exposure to concentrated commu-
nity disadvantage, which share associations with maladjustment and trauma 
(Baglivio, Wolff, Epps, & Nelson, 2017). Likewise, the evaluator may wish to 
explore the examinee’s fears of deportation. Becerra, Wagaman, Androff, Messing, 
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and Castillo (2016) found that when people had a greater fear of deportation, they 
also had less confidence that the police would not engage in misconduct (excessive 
use of force) at the point of arrest. As previously indicated, evaluators assessing for 
trauma from police misconduct may find it useful to explore an examinee’s pre- 
incident experiences with police officers (Weitzer & Tuch, 2004). Borrero (2001) 
surveyed a sample of inner-city youth regarding their experiences of excessive 
force, police misconduct or both. The sample of 132 youth set forth approximately 
400 negative experiences (e.g., physical aggression, verbal degradation, false accu-
sations, being photographed, being threatened, etc.), which may inform the evalua-
tor’s assessment; particularly, if the plaintiff is a minor.

According to Bryant-Davis and Ocampo (2006), racist incidents can be trau-
matic and create persistent impairment in physical, cognitive, emotional and social 
functioning. Thus, in police misconduct cases where race is at issue for the exam-
inee, the evaluator should assess for a history of racist-incident based trauma un 
restricted to the examinee’s particular experiences with the police. Carter and 
Forsyth (2009) offered a guide for the forensic assessment of race-based traumatic 
stress reaction, which can be adapted to fit into the evaluator’s procedures in police 
misconduct cases. Bryant-Davis and Ocampo (2006) also cite research regarding 
assessment instruments designed for measuring such issues; though, admissibility 
issues should be explored prior to using them. Goodman-Delahunty and Foote 
(2013) note the relevance of exploring litigation-related stress during the stage three 
interval. In police misconduct cases, the evaluator may consider exploring this 
 concept generally, as well as inquiring about race-based stress associated with 
undergoing depositions and psychological evaluations with professionals from dif-
ferent races and levels of power. The examinee’s experiences with law enforcement 
while attending court for the civil litigation could also yield relevant information. 
While there is discussion about how to make juvenile justice courts more trauma-
informed (Crosby, 2016), we are unaware of any such discussion for youth or adult 
plaintiffs with trauma presenting in court for civil litigation against the police.

Across these special areas of psycholegal consideration, evaluators must rely 
upon general forensic mental health assessment skills. For example, the use of psy-
chological testing should be strongly considered in light of the need for a multi-
method and multisource analysis of issues relevant to an assessment of causation 
and the nature and extent of the plaintiff’s psychological problems. There is no one 
psychological test or instrument which definitely answers the psycholegal question 
regarding causation. Psychological testing may provide data relevant to issues per-
taining to causation, but the testing itself does not answer the causation question 
directly. Intelligence testing might provide information related to adverse cognitive 
effects potentially caused by the police misconduct. So-called personality tests 
assess for emotional states and traits that could be relevant to or caused by one of a 
variety of adverse experiences, including misconduct by law enforcement. 
Specialized tests or specific embedded scales in tests might be utilized to help assess 
whether a plaintiff has post-traumatic stress.

Effort testing can be used to assess whether the plaintiff is minimizing or exag-
gerating cognitive or emotional problems. For example, the evaluator may wish to 
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comment upon the findings of psychological testing, the reporting of unlikely or 
extreme symptoms during the interview or repeated and significant discrepancies 
between his reported and observed symptoms. Forensic evaluators should consider 
if the examinee is willing to deny symptoms during the interview and refrains from 
indiscriminately making claims of impairment. Commonly, evaluators undertaking 
this work will consider the following in their analysis of causality.

 Analyzing Causality in Police Misconduct Cases

In the illustrative case of RM, he had a lengthy history of arrests and custodial sen-
tences. This history may lead some to question how his instant arrest could have 
resulted in trauma. For one, in the case example, RM’s prior arrests were not 
described as eventful. In contrast, the instant arrest was unique in that it appears to 
fit the characteristics of a Criterion-A event. Since this arrest was wrongful, research 
suggests his time in custody was likely to be more psychologically detrimental or 
traumatic than his past experiences in custody for crimes he actually committed 
(Campbell & Denov, 2004). These possibilities and likelihoods require exploration 
during the evaluator’s interview.

We have reviewed a variety of general and special considerations when conduct-
ing evaluations in connection with police misconduct cases. In the preceding 
 section, our description of some of these considerations was not intended to be 
exhaustive. For police misconduct cases involving inner-city minorities, there is a 
large number of considerations and alternative hypotheses to be explored. The 
reader may wonder how causation could be reasonably determined in one of these 
cases. Therefore, the following brief fictional example concerning RM is provided 
to illustrate an analysis of causation in one of these cases.

The incident, as alleged by RM, is a qualifying Criterion-A event, which is nota-
ble should his allegations be established by the court. RM’s evaluation did not reveal 
pre-incident difficulties that serve to explain his current PTSD apart from the inci-
dent. He reported his first arrest was at 11-years-old, and despite the dozens of arrests 
since then, he still remembers that first arrest and his fear. That said, he has not expe-
rienced fear on an ongoing basis since age 11. Rather, he solely reported remember-
ing his fear. No intense fears were found in connection with his subsequent arrests 
until the one at issue in this evaluation. Regarding his PTSD, his difficulties are not 
associated with dreams, reminders, memories or triggers about anything unrelated to 
the current incident. These symptoms had their onset with the incident, and there 
were no additional traumatic events he experienced around that time. Further, his 
other posttraumatic symptoms that are not event-specific (e.g., helplessness, sadness, 
anhedonia, fear, withdrawal, etc.) presented along with the incident. These findings 
support an association between the incident and his PTSD difficulties in this exam-
iner’s opinion. This conclusion is in agreement with the opinions of other profession-
als that have assessed him, and the collateral interview findings provided by his 
employer and psychotherapist. On the contrary, RM’s personality disorder issues 

J. A. Maddux et al.



341

appear to have carried through to the present from the pre- incident interval without 
being exacerbated by the incident.

Before the incident, RM was working full time at a recycling plant and was get-
ting his life together after his second prison sentence ended. He was 5′8″ and 230 
pounds. However, at the time of this evaluation, he was working for a temp agency 
and was severely overweight at nearly 280 pounds. Since the incident, his function-
ing has declined across family, employment, financial, recreational and relationship 
domains with respect to his emotional, cognitive, and interpersonal functioning.

Per RM’s description of the incident, he reported believing that the police were 
going to kill him. He could not adjust when in custody despite previously being able 
to quickly acclimate to correctional settings. On the contrary, he reported being 
paranoid, hypervigilant and in physical pain. Facility records corroborate his low 
activity level and seclusion. By his recollection, it felt like he was outside of his 
body and was watching the incident like a movie when it occurred. By all accounts, 
he has not experienced any other potentially traumatizing incidents since the inci-
dent at hand.

RM also reported that his sense of seeking justice through this litigation over-
shadows any litigation stress. RM has a motive to malinger. However, according to 
the findings of his psychological testing, he did not engage in overreporting of 
symptoms. He did not describe unlikely or extreme symptoms during his interview. 
During his interview, there were not repeated and significant discrepancies between 
his reported and observed symptoms. He also denied a variety of symptoms during 
his interview and was not indiscriminately making claims of impairment. There is a 
substantial body of corroborating documentation that has captured the course of his 
difficulties. Therefore, neither malingering nor overreporting of symptoms were 
supported in this examiner’s opinion.

This examiner considered several alternative hypotheses for RM’s development 
of PTSD symptoms after the incident. For example, this examiner considered his 
removal and placement in juvenile detention during his childhood. This exam-
iner also considered his adverse childhood experiences, such as his father’s incar-
ceration. However, RM never resided with his father and these hypotheses would 
not account for the timing of his PTSD symptom onset. This examiner considered if 
concentrated community disadvantage could account for his struggles. However, he 
denied experiencing crime or violence in his community until the violence of the 
instant incident. While community factors may account for his pre-incident delin-
quency and antisocial behavior, it cannot account for the timing or the development 
of his PTSD.  He denied a history of pre-incident race-based trauma, except for 
being called a racial slur on one occasion by a White youth detention center staff 
member. However, he viewed the system as just and stated he was deserving of his 
punishments over the years for his offenses, but not this time. In his view, the inci-
dent would not have happened if he was White or wealthy. His resilience (e.g., his-
tory of multiple arrests) and strategies to keep himself safe at the point of arrest 
suddenly and unexpectedly failed, which contributed to his sense that he was going 
to die. While he denied ever trusting the police given how they have treated him 
since his youth, he reported becoming overconfident in the police to treat him fairly 
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if he cooperated. He expressed guilt for blaming people in the past for bringing use 
of force incidents upon themselves by being argumentative and defiant.

The evaluator may conclude that RM’s developmental trajectory would have 
been vastly different if his parents were able to exercise adequate parental control, 
and if he was not placed in juvenile detention, or if he was provided with a trauma- 
informed court experience as a juvenile. Indeed, RM appears to have a set of issues 
that impair his judgment such that he continues to have run-ins with the police. 
However, this vulnerability to potentially experiencing excessive use of force at the 
point of an arrest and a resulting PTSD diagnosis does not invalidate his claim or 
provide an alternative explanation for the onset and nature of his PTSD symptoms. 
For the purpose of this illustration, we should note that real world examples will 
rarely allow for analyses of causation that cut so clearly in support of the plaintiff or 
defense. However, in the fictitious case of RM, the police encounter at issue appears 
to best explain his PTSD.

 Conclusion

In the case of a claim for police misconduct, plaintiffs and their lawyers undertake a 
cost/benefit analysis before considering whether to retain a forensic psychologist with 
an expertise in trauma. Forensic psychologists involved in constitutional tort claims 
should be highly experienced in the evaluation of harm, and proficiently practicing 
within the forensic specialty. Also, given the typical parameters of these cases, psy-
chologists undertaking this work should have training, experience and some level of 
expertise concerning trauma, correctional psychology, disadvantaged communities, 
and the psychological evaluation of ethnocultural minorities. Hopefully the chapter 
has refined your understanding of the general and special considerations the forensic 
psychologist will bring to bear in police misconduct cases.

 Questions/Activities for Further Exploration

 1. Indemnification of police officers means that when they are found liable in civil 
litigation, the municipality (as opposed to the officer) pays the damages. While this 
allows for the injured to recover larger sums of money than an officer could pay on 
his or her own, this lack of personal accountability could be a missed opportunity 
to deter future misconduct. Identify proposed solutions to this dilemma.

 2. Civil litigation proceedings are generally open to the public. Take a trip to a 
courthouse and observe a police misconduct trial and describe your observation 
in the context of the issues discussed in this chapter.

 3. Retaining a forensic psychologist in these cases can be prohibitively expensive. 
However, according to the APA, psychologists recognize all people should 
be able to access and receive benefit from our services. Since contingent fee 
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agreements are prohibited, discuss creative ways psychologists can assist and 
still earn a living. Consider the ethical issues associated with each solution, 
including working pro-bono.
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 Introduction

In this section, we invite the reader to consider the implications of trauma 
 experiences but now more specifically related to criminal behaviors. As discussed 
earlier, a history of trauma can complicate ordinary situations in general by obfus-
cating the individual’s capacity to assess the seriousness and severity of interac-
tions with others, where assessing someone’s true motivation may be complicated 
by distorted perceptions of others directly derived from early traumatic experi-
ences. The implication of distorted perceptions reaches its most serious and perni-
cious consequences in behaviors where serious crimes are committed against other 
people, some of them sadistically and viciously delivered. It requires from the 
forensic professional the need to engage in the examination of possible traumatic 
experiences in perpetrators of crimes, in addition to the victims, to contextualize 
the criminal act without justifying such acts. It is a difficult but critical task for 
which we need to keep a firm line if we are going to remain faithful to the standards 
of forensic practice.

We begin this section by examining intimate partner violence with a thoughtful 
and empirically well-supported contribution by Paradis, Bowen, and McCullough 
(Chap. 15) which focuses on exploring the psychological effects and legal defenses 
used in intimate partner violence victims. This chapter not only reviews research on 
the prevalence of intimate partner violence (IPV) but also describes the psychologi-
cal effects of IPV in different populations. In this context, the authors provide a 
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thoughtful examination of the evolution of the terms battered woman syndrome 
(BWS) and battered person syndrome (BPS) and how these terms can be misunder-
stood or misused to promote myths and stereotypes about individuals exposed to 
IPV. An important issue for the forensic professional is the consideration of the 
evolving judicial view about the admissibility of testimony about IPV and the chal-
lenges associated with the role of the expert in conducting mental state at the time 
of the offense evaluations of defendants charged with assaulting or killing abusive 
partners. The included case examples serve to illustrate how expert testimony about 
IPV and mental state at the time of the offense can affect the outcome of different 
criminal cases.

Another core issue also included in this section is the exploration of not only sex 
offenses and victims but also the perpetrators of these offenses. We believe that this 
is an area in need of forensic attention as there is too much at stake for the victims 
and our society. We also believe that only by considering and exploring all the ele-
ments involved in sex offenses will we be in a better position to provide the kind of 
response expected of the forensic professional. In this context, we have a contribu-
tion by Lamade (Chap. 16) which focuses more specifically on a discussion of 
standard assessment tools to be considered when assessing these conditions. 
According to this author, sexual offenders represent a heterogeneous group of indi-
viduals who are, when appropriate, heavily regulated by complex federal and state 
laws. The greatest challenge for the forensic professional is the level of accuracy 
required in the evaluation to determine recidivism and dangerousness, in the 
assessment of mitigating factors at sentencing, and to determine appropriate man-
agement and treatment services in the community. That challenge is made even 
more complex as these examinations are done in the context of considering trauma 
within this population, which includes looking at antecedents of childhood trauma, 
and the impact of trauma incurred in the context of incarceration, commitment, and 
legislation regulating sex offender management in the community. This chapter 
provides an excellent overview of relevant laws and an examination of standard 
forensic tools to assess risk for recidivism and treatment. We also wanted to make 
sure that in evaluating and treating this condition, we also consider some important 
and emerging information coming from neuropsychological findings about sex 
offenders. This is the focus of the contribution by DeMarco and Geller (Chap. 17) 
who ask us to consider not only the significance of psychological trauma but also 
the possible involvement of traumatic brain injury in some of these cases. The 
extent to which TBIs may be the cause of these criminal behaviors, certainly 
changes the nature of intervention appropriate for these types of defendants.

The contribution by Shaw, Rogers, and Gefner (Chap. 18) which focuses on a 
discussion of the role of resiliency in forensically involved youth with a history of 
trauma, becomes quite relevant here if we are going to provide the court with a more 
comprehensive understanding of the context in criminal behaviors. This chapter 
highlights the importance of understanding childhood trauma as a risk factor for the 
youth population, as well as on the need to assess and build upon resilience factors 
in working with this population. To that end, the authors first examine concepts of 
childhood trauma and adverse childhood experiences. While we still do not have a 
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definitive consensus as to the definition of resilience and no “gold standard” instru-
ment to use to assess resilience in youth, these authors provide sufficient empirical 
evidence of various protective factors within the individual, family, and community 
that practitioners can use to strengthen intervention strategies with youth within the 
legal system. In that context, they also outline clinical applications and practical 
techniques and assessment tools that can be used in the evaluation of trauma and 
resilience with this population. Finally, this chapter covers case examples of how 
this information can be used in forensic contexts. It is an important contribution 
which highlights the fact that trauma does not affect everyone or in the same manner 
and that it is important for the forensic professional to keep that in mind to avoid a 
biased presentation of the material by also including areas not affected by traumatic 
experiences, as part of the forensic evaluation of the specific trauma under 
consideration.

We conclude this section with a discussion on the Treatment Diversion Court in 
the adjudication of crimes. Forensic psychologists are more and more likely to 
encounter veterans involved in legal system and in need of forensic services, as well 
as defendants whose substance abuse may have been implicated in their legal trou-
ble. Thus, we decided to include a few chapters on an important development 
emerging in some courts around the country. We are referring to specialized treat-
ment diversion courts meant to provide an alternative to traditional court to crime 
adjudication for a population of defendants for whom alternative approach to pun-
ishment may provide the best outcome for the individuals involved and the society. 
This is particularly the case for returning soldiers (veterans), who find themselves 
involved in the justice system, where early and deployment-related trauma histories 
may be involved. The contribution by Lamade and Lee (Chap. 19), in this regard, 
provides an excellent context to understand the history and basic components of 
these types of courts and the complexity associated with the implementation of such 
programs. It is an important but delicate development because there is a lot at stake: 
to ensure the need to secure the protection of the society at large and to do that while 
holding the defendants responsible for their crimes in the context of also consider-
ing the special circumstances of the crime. It requires a comprehensive and fully 
integrated approach to crime assessment and contexts, including the active involve-
ment and participations of multiple sectors of our society. The reader is encouraged 
to become familiar with an example of how such an approach can operate with a 
description of a program operating in a Queens Court under the direct supervision 
of Hon. Marcia Hirsch (Chap. 22).
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Chapter 15
Intimate Partner Violence: Psychological 
Effects and Legal Defenses

Cheryl Paradis, Monique Bowen, and Gene McCullough

 Introduction

Domestic violence is “a pattern of abusive behavior in any relationship that is used 
by one partner to gain or maintain power and control over another intimate partner. 
Domestic violence can be physical, sexual, emotional, economic, or psychological 
actions or threats of actions that influence another person. This includes any behav-
iors that intimidate, manipulate, humiliate, isolate, frighten, terrorize, coerce, 
threaten, blame, hurt, injure, or wound someone” (United States Department of 
Justice, 2011a, 2011b).

Different terms have been used to describe domestic violence, including spousal 
abuse, wife battering, and intimate partner violence (IPV). Domestic violence or 
intimate partner violence (IPV) includes physical and sexual aggression, emotional 
abuse, stalking, and reproductive coercion. These abusive behaviors are observed in 
all manner of relationships including former or current same-sex, heterosexual, or 
gender-nonconforming intimate partners. Males and females can be both perpetra-
tors and victims (Carmo, Grams, & Magalhães, 2011; Messinger, 2011; Morse, 
1995). (Note: For the purposes of this paper, the terms spouse or partner will be used 
for couples who were legally married, common law married, or partnered in a long- 
term domestic relationship.)
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In forensic settings, the terms battered woman syndrome (BWS) and battered 
person syndrome (BPS) have been widely used. However, since reactions to IPV are 
so varied, there is some controversy about the use of these terms, with a sense that 
each one imperfectly and incompletely describes the experience. Moreover, both 
BWS and BPS can be viewed as implicating the victimized individual as being 
mentally ill, rather than as someone who has no diagnosable psychiatric illness but 
may have instead struggled to cope and survive ongoing abuse. Keeping in mind 
that each person has a unique history and clinical presentation, these terms will be 
used at times in this paper because they are recognized by the court system.

To illustrate the challenges of mounting a BWS/BPS defense, consider the ways 
in which the following criminal case demonstrates how testimony about IPV can 
affect a trial outcome. On February 18, 2008, a 49-year-old school secretary shot 
and killed her husband, a retired police sergeant, as he shaved in the bathroom of 
their home. She was charged with murder in the second degree and criminal posses-
sion of a weapon. During the month-long trial in Queens, New York, she testified 
that her husband emotionally and physically abused her for many years of their 
marriage. She reported that he broke her nose the day before the instant offense. She 
also testified that, while she received treatment for her injuries at the hospital, “He 
kept calling me from the parking lot, saying that if he saw the police coming, he 
would kill me and them, and go down in a blaze of glory.” She described how she 
shot her husband the following day, stating that, as she held the gun in her hand, he 
picked up a second gun and pointed it at her. She testified that, after shooting him 
five times with his 0.38-caliber revolver, she then used his semiautomatic, Glock 
pistol, firing six more bullets at him. The jury acquitted the defendant, Barbara 
Sheehan, of murder in the second degree and convicted her on the charge of crimi-
nal possession of a weapon. Jurors in this case, and other cases with similar testi-
mony about IPV, undoubtedly based their verdicts, in part, on their judgment that 
the defendant was a victim who took action because she feared for her life (Bilefsky, 
2011a, 2011b, 2011c, 2011d; Dwyer, 2011; People v Sheehan, 2013).

 Prevalence Rates of Intimate Partner Violence

Reported prevalence rates of IPV vary greatly, in part, because of how IPV has been 
defined and measured. While some studies have considered only physical and sex-
ual violence, others have included emotional, psychological, and economic abuses. 
The rise and immediacy of social media, including near-instant capabilities to con-
nect with others, has changed the nature of and expanded the definition of what 
constitutes IPV.  For example, with the advent of smart home technology (e.g., 
remote video monitoring; the Echo Dot speaker, with its “Alexa,” smart assistant), 
individuals and groups now have the wherewithal to constantly observe, harass, and 
control their partners (Bowles, 2018).

Much of the early IPV research focused almost exclusively on heterosexual cou-
ples where a male perpetrator abused a female partner. However, IPV occurs in all 
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types of intimate relationships, with both women and men as perpetrators and/or 
victims (Carmo et  al., 2011; Messinger, 2011; Morse, 1995). An early study by 
Tjaden and Thoennes (2000) included 8000 men and 8000 women (randomly 
selected) who each completed a telephone interview about their experience of 
IPV. With regard to lifetime prevalence, the researchers found that approximately 
20% of the women and 7% of the men reported being physically abused by a past or 
current, opposite sex partner (Tjaden & Thoennes, 2000). Researchers have found 
that IPV increased in both frequency and severity during pregnancy and postpartum 
periods (Bailey, 2010; Finnbogadóttir & Dykes, 2016).

Complicating the problem of comparing prevalence rates across different stud-
ies, some studies use either one or five-year prevalence data, while others report on 
lifetime occurrences. Moreover, some researchers gather data on self-selected sam-
ples, or convenience samples, while others make use of the general population as a 
representative sample. Research findings estimate that 25–50% of women are 
abused by their partners at some point in their lives and studies find high rates of 
mutuality of IPV in heterosexual couples, where both partners act abusively (Browne 
& Williams, 1993; Ewing, 1987; Hellemans, Loeys, Buysse, Dewaele, & De Smet, 
2015; Russell, 2010; Thompson et al., 2006; Tjaden & Thoennes, 2000). Although 
both men and women are identified as aggressors in intimate relationships, women 
sustain more severe injuries and are more likely to be killed as a result of relation-
ship violence (Anderson, 2002; Carbone-López, Kruttschnitt, & Macmillan, 2006; 
Centers of Disease Control, 2017; Paulsen & Brewer, 1999; Puzone, Saltzman, 
Kresnow, Thompson, & Mercy, 2000; Rennison, 2003; Simmons, Knight, & 
Menard, 2015; Straus & Gelles, 1990; Tjaden & Thoennes, 2000). Tjaden and 
Thoennes (2000) found that, compared with men, women were 2.9 times more 
likely to be physically abused, 8.2 times more likely to be stalked, and 22.5 times 
more likely to be sexually assaulted by partners. An examination of crime statistics 
finds that women are both more vulnerable to sexual assaults and less likely to suc-
cessfully negotiate safe sex practices with their partners. Researchers also find an 
association between IPV and HIV infection in the female population (Campbell 
et al., 2008; Prather, Fuller, Marshall, & Jeffries 4th, 2016).

Studies have found the reported lifetime rates of IPV to vary not only by gender 
but also by social and economic class and by racial and ethnic grouping. Numerous 
studies found higher rates of IPV reported by non-Hispanic black women as com-
pared with non-Hispanic white women of similar socioeconomic class standing in 
the United States (Breiding, Chen, & Black, 2014; Catalano, Smith, Snyder, & 
Rand, 2009; Centers for Disease Control, 2017; Fife, Ebersole, Bigatti, Lane, & 
Huber, 2008; Hazen & Soriano, 2007; Murdaugh, Hunt, Sowell, & Santana, 2004). 
Breiding et al. (2014) analyzed data from 16,507 completed phone interviews and 
found these lifetime IPV prevalence rates: non-Hispanic black women (43.7%), 
Hispanic women (37.1%), non-Hispanic white women (34.6%), and Asian or Pacific 
Islander women (19.6%). Furthermore, researchers found that, when compared 
with poor women of other racial and ethnic groups, non-Hispanic black women 
reported higher rates of severe IPV not resulting in death (e.g., nonfatal strangula-
tion, rape/sexual assault, and stalking) (Black et al., 2010; West, 2018).
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Researchers highlight the importance of systematic racial discrimination and 
other historical legacies of racial trauma in assessing the widespread prevalence of 
IPV (Stockman, Hayashi, & Campbell, 2015). Models that use a diathesis-stress 
formulation illustrate the interrelationships between negative life events and family 
histories of psychological vulnerability (Mourad, Levendosky, Bogat, & Von Eye, 
2008). Stress associated with poverty, housing instability, incarceration, and all 
manner of community violence (e.g., assaults, robberies, witnessing homicides) 
exposes non-Hispanic black women and men to higher rates of IPV and overall 
violence than other racial groups (West, 2018).

Researchers hypothesize that IPV is more prevalent in cultures with traditional 
gender roles and attitudes, with males viewed as the ultimate decision makers who 
wield a coercive power to control women and children and to promote their own 
dominance (Adam & Schewe, 2007; Adames & Campbell, 2005; Breiding et al., 
2014; Choi, Elkins, & Disney, 2016; Ellison, Trinitapoli, Anderson, & Johnson, 
2007; Eng, 1995; Murdaugh et al., 2004; Raj & Silverman, 2002a, 2002b; Volpp, 
2011; Yoshihama & Dabby, 2015). In communities heavily influenced by patriar-
chal norms, the bodies of women and girls have been, and continue to be, controlled 
by men, with foreign-born women at higher risk of death from lethal forms of IPV 
than women born in the United States (Azziz-Baumgartner, McKeown, Melvin, 
Dang, and Reed (2011). One form of violence against women and girls includes 
culturally sanctioned, female genital circumcision. An estimated 125 million women 
around the world have undergone this procedure which is common in many coun-
tries, including 29 African nations (Javier, Herron, Pantoja, & De Mucci, 2018).

Published rates underestimate the prevalence of IPV in many populations because 
victims face multiple barriers to reporting. In addition to realistic concerns for their 
safety, help-seeking behaviors are greatly influenced by ethnocultural and racial 
background, socioeconomic level, immigration status, and sexual minority identity 
(Ard & Makadon, 2011; Azziz-Baumgartner et al., 2011; Crenshaw, 1991; Heavey, 
2013; Straus & Gelles, 1990; Tjaden & Thoennes, 2000). Immigrants face many 
unique barriers to reporting IPV, pressing charges, and/or leaving abusive relation-
ships. Fife et al. (2008) surveyed 100 Latina women, 96 of whom were immigrants 
(primarily from Mexico); approximately one-half of the sample population reported 
a lifetime history of IPV. Murdaugh et al. (2004) conducted a study of mostly immi-
grant Hispanic women in the southeastern US and found that almost three-quarters 
of the women reported experiencing IPV within the previous year. Similarly, Adam 
(2001) found in her study that more than half of Indian and Pakistani women immi-
grants reported experiencing IPV within the previous year. The effects of IPV are 
compounded by social isolation. Raj and Silverman (2002a, 2002b) conducted a 
study of South Asian, mostly immigrant, women and found that about 40% reported 
a history of IPV from their current partners. More than half had no family members 
living in the United States. Dutton (1994) found that immigrant women who lacked 
fluency in English were less likely to contact the police.

Undocumented immigrant victims of IPV often face a terrible dilemma: remain 
in an abusive relationship or risk deportation. In some cases, limited English lan-
guage proficiency further impedes access to and awareness of services available for 
victims of IPV (Azziz-Baumgartner et  al., 2011; Dutton, 1994). Furthermore, 
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harsher US immigration policy enforcement following the 2016 election also makes 
it more difficult to estimate prevalence rates as undocumented immigrants are sig-
nificantly less likely to report IPV to the police for fear of drawing attention to their 
family members’ immigration status (Adams & Campbell, 2012; Gupta et  al., 
2010). The number of sexual assaults reported by Latinas in the previous year 
dropped 40% in Houston and 25% in Los Angeles. During the same year the num-
ber of IPV reports dropped by 10% in Los Angeles (Medina, 2017). This issue was 
highlighted in a February 2017 case in El Paso, Texas, where a woman was arrested 
by Immigration and Customs Enforcement (ICE) in the courthouse where she had 
just applied for and received an order of protection against an abusive partner 
(Gonzalez, 2017).

While some studies find higher rates of IPV in patriarchal cultures, others find 
similarly high rates of IPV in heterosexual couples from other cultural backgrounds 
and in LGBTQ populations (Balsam, Rothblum, & Beauchaine, 2005; Blosnich & 
Bossarte, 2009; Carvalho, Lewis, Derlega, Winstead, & Viggiano, 2011; Freedner, 
Freed, Yang, & Austin, 2002; Hellemans et al., 2015; Merrill & Wolfe, 2000; Murray 
& Mobley, 2009; Potoczniak, Murot, Crosbie-Burnett, & Potoczniak, 2003; Tjaden, 
Thoennes, & Allison, 1999). Messinger (2011) analyzed data from the National 
Violence Against Women Survey and found that, compared to heterosexual indi-
viduals, those in same-sex relationships were significantly more likely to report 
histories of IPV.  Waldner-Haugrud, Gratch, and Magruder (1997) reported that, 
compared with gay men, the lesbian women in their study were more likely to be 
involved in relationships that involved IPV. Studies also found higher rates of IPV 
among people who identified as bisexual, as compared with other sexual identity 
and sexual orientation groups (Breiding et al., 2014; Freedner et al., 2002; Messinger, 
2011, 2017). A unique difficulty in estimating prevalence rates in sexual minority 
populations has been that, compared with the better-studied, male abuser-female 
victim dyad, researchers have been challenged in determining which member of 
same-sex couples is the abuser and which the victim (Mize, 2008; Mize, Shackelford, 
& Shackelford, 2009).

There have been fewer studies of IPV in trans∗ individuals than cisgender 
research participants (those identifying with their sex assigned at birth). [Note: In 
line with other scholars, we add an asterisk after the prefix trans (trans∗) to indicate 
that individuals may identify with several gendered suffixes (e.g., woman, man, 
genderqueer) (Messinger, 2017).] Research on IPV in trans∗ populations shows that 
the prevalence rates are similar, if not higher, compared with heterosexuals, gay 
men, or lesbians (Clements, Katz, & Marx, 1999; Langenderfer-Magruder, 
Whitfield, Walls, Kattari, & Ramos, 2016; Messinger, 2017). In a study by 
Langenderfer-Magruder et al. (2016), about 30% of trans∗ individuals reported life-
time histories of IPV or dating violence as compared with about 20% of cisgender 
individuals. Messinger (2017) found that trans∗ women are more likely to be physi-
cally injured by abusive partners compared with trans∗ men.

Underreporting of IPV by members of LGBTQ communities remains a serious 
concern, due in large part to intra- and interpersonal barriers to reporting and  seeking 
help that are shared by heterosexual and cisgender victims of IPV (e.g., feelings of 
shame, depression, fear of retaliation by the abuser) (Messinger, 2017). They face 
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additional challenges that are specific to their sexual identity or sexual orientation 
(e.g., homophobia, transphobia), as well as fewer LGBTQ-specific institutional 
resources and assistance providers (Ard & Makadon, 2011; Brown & Herman, 
2015; Messinger, 2017; Pattavina, Hirschel, Buzawa, Faggiani, & Bentley, 2007). 
Research also suggests that some lesbian women may not self-identify as IPV victims 
because images/stereotypes remain based in the male perpetrator-female victim 
model (Hassouneh & Glass, 2008). Moreover, some in LGBTQ communities may 
avoid disclosing abuse due to concerns about bringing more stigma or further shame 
on already oft-stigmatized sexual minorities (Messinger, 2017).

Another issue that complicates obtaining accurate prevalence rates of IPV in 
LGBTQ communities is that assessment measures were created based on research 
on heterosexual populations (Stephenson & Finneran, 2013). A recent advance in 
this area was the creation of the IPV-GBM scale (gay, bisexual, and MSM—men 
who have sex with men) which assesses IPV among LGBTQ populations. This 
scale has items (e.g., HIV-related IPV items) that are uniquely sensitive to IPV in 
relationships in these communities (Stephenson & Finneran, 2013).

The large-scale institutional practices that reflect our society’s racist, homopho-
bic, sexist, and transphobic history often interfere with victims’ help-seeking behav-
iors. In a study on police bias, Pattavina et  al. (2007) analyzed 2000 NIBRS 
(National Incident-Based Reporting System) data on 176,488 incidents of IPV. They 
found that arrests were more likely to occur if the victims were white as compared 
with minority victims. Furthermore, many victims of IPV report that the police and 
courts were insensitive and unhelpful. The laws of some states do not guarantee 
equal protection to all individuals (Grant et al., 2011; Langenderfer-Magruder et al., 
2016; VAWA, 2012).

While IPV is present in all cultures and can be found in all types of relationships, 
some individuals face additional physical challenges or social and institutional bar-
riers and find it especially difficult to leave abusive partners. In terms of prevalence 
rates, Hahn, McCormick, Silverman, Robinson, and Koenen (2014) interviewed 
34,563 American adults and found that prevalence rates of IPV were higher in 
women with physical and psychiatric impairments. Moreover, providing an accu-
rate estimate of IPV rates within faith-based communities continues to present 
unique, ongoing barriers to reporting, due in part to within-group social norms and 
religious values. For example, research shows that married, Orthodox Jewish 
women are less likely to seek help with IPV because of cultural and religious beliefs 
about the sanctity of marriage and concerns that their children would be shunned in 
their close-knit communities (Mills, 2009; Ringel & Bina, 2007).

 Legal-Forensic Issues Related to IPV and BWS

There has been an evolution in how the American legal system views perpetrators 
and victims of IPV.  In the past, husbands were legally permitted to abuse their 
wives; abuse was regarded as a private family matter. This was reflected in an 1824 
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United States court ruling which described “moderate chastisement” as the 
following:

Family broils and dissensions cannot be investigated before the tribunals of the country, 
without causing a shade over the character of those who are unfortunately engaged in the 
controversy. To screen from public reproach those who may be thus unhappily situated, let 
the husband be permitted to exercise the right of moderate chastisement in cases of great 
emergency and use salutary restraints in every case of misbehavior without being subjected 
to vexatious prosecutions, resulting in mutual discredit and shame of all parties concerned. 
(Bradley v. The State of Mississippi, 1824).

A major shift in how the public and the courts viewed IPV occurred with the advent 
of the women’s rights movement of the 1960s–1970s. In addition to the opening of 
the first battered women’s shelter in St. Paul, Minnesota, in 1974, several police 
departments were named in class action lawsuits. These lawsuits were later resolved 
when the departments instituted practice changes to enforce assault laws and to 
protect victims of IPV (Bruno v. Codd, 1978, 1979; Scott v. Hart, 1976).

The first significant federal legislation on domestic violence, the Violence 
Against Women Act (VAWA), was passed in 1994; it was reauthorized and expanded 
in 2000, 2005, and 2013. VAWA recognized that violence directed at women was a 
crime and authorized funding to protect and provide services for victims of IPV. The 
VAWA Reauthorization Act of 2005 continued the existing funding, extended pro-
tections for immigrant women, and mandated that states enforce  existing laws, 
including one that made it illegal for anyone with a restraining order against them to 
own a gun (Ortega & Busch-Armendariz, 2013; VAWA, 2005). For nearly 20 years, 
VAWA did not include protections for persons other than women, nor did it require 
the federal government to recognize sexual or gender minorities. The VAWA 
Reauthorization Act of 2013 included this nondiscrimination provision: “explicitly 
bars discrimination based on actual or perceived gender identity or sexual orienta-
tion – as well as race, color, religion, national origin, sex or disability. This ground-
breaking provision will ensure that lesbian, gay, bisexual and transgender (LGBT) 
victims of domestic violence, sexual assault, dating violence and stalking are not 
denied, on the basis of sexual orientation or gender identity, access to critical ser-
vices...” (The United States Department of Justice Archives, 2014).

The first criminal case in which the defense sought to introduce expert testimony 
at trial on the psychological effects of IPV was that of Beverly Ibn-Tamas. In 1979, 
she shot and killed her husband; she claimed he was abusive and, at the time of the 
instant offense, had threatened her life (Ibn-Tamas v. United States, 1979). The 
judge ruled that the defense expert, Dr. Lenore Walker, would not be allowed to 
testify and Ms. Ibn-Tamas was convicted of murder in the second degree. A second 
trial was ordered and the new presiding judge also excluded expert testimony. Ms. 
Ibn-Tamas was convicted again but the trial judge imposed the minimum prison 
sentence (1–5  years); Ms. Ibn-Tamas’ appeal to the DC Court of Appeals was 
unsuccessful (Ibn-Tamas v. United States, 1979).

In recent decades, US courts became more accepting of expert testimony on the 
psychological effects of IPV; in fact this testimony often served as the central focus 
of the legal defense (Browne, 2008; Ewing, 1987; Follingstad, 2003; Kinports, 1988; 
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Russell, 2010; Walker, 1992, 2016; Wells, 1994). The defense often included research 
findings indicating that, while many women remained in violent domestic relation-
ships due to realistic concerns about safety, others did not leave their abusive partners 
because years of prolonged abuse resulted in a pattern of psychological symptoms 
and behaviors known as battered woman syndrome (BWS) and battered person syn-
drome (BPS) (Dutton, 1994; Walker, 1979, 1992, 1996, 2016).

Walker (1979, 1992, 1996, 2016) broke new ground on the study of the psycho-
logical effects of IPV and coined the term BWS. Unlike a psychiatric diagnosis, a 
syndrome is a cluster of identifiable features or symptoms. Walker described a bat-
tered woman as being “repeatedly subjected to any forceful physical or psychologi-
cal behavior by a man in order to coerce her to do something he wants her to do 
without any concern for her rights” (Walker, 1979, p xv). She described how abuse 
can escalate over a period of years to the point that the woman feels trapped and 
powerless to escape the relationship. Walker (1979) described a three-phase cycle in 
which the tension-building phase is followed by an acute battering incident, fol-
lowed by a period of either loving contrition or absence of threat. During the final 
phase, also referred to as “the honeymoon phase,” the abuser often expresses 
remorse and promises never to be abusive again. According to Walker (1979), the 
woman often believes or hopes that her partner will change his behavior, at least in 
the early stages of the relationship. Walker noted that, in the most violent relation-
ships, the last phase—when the fear or danger has subsided—may not actually 
exist. Walker found that all defendants did not report experiencing each of these 
three phases; instead, she determined that all three phases were present in a little 
more than one-third of the cases reviewed (Walker, 1979, 1992, 1996, 2016). 
Follingstad (2003) wrote: “The cycle of violence has been considered by numerous 
commentators to be so flexible and limitless (i.e., no time intervals are ever speci-
fied) as to be useless for predicting behavior” (Follingstad, 2003, p.503).

Walker (1979, 1992, 1996, 2016) and other researchers (Ewing, 1987; Ewing, 
1990; Fife et al., 2008; Mahoney, 1991) identify IPV-associated psychiatric/psycho-
logical symptoms and behaviors similar to posttraumatic stress disorder (PTSD). 
This includes anxiety, hyperarousal, hypervigilance, flashbacks, depression, sleep 
disturbances, nightmares, and psychological numbness. Those who suffer more 
severe abuse typically develop more severe symptoms of psychological disturbance 
and this prompts some to make suicide attempts (Maguigan, 1991; Morse, 1995; 
Russell, 2010). Victims of IPV may experience cognitive distortions whereby they 
view the abuse as their own fault or perceive the abuser as all powerful. Some con-
clude that whatever they might do will not help or might worsen problems and that 
their best strategy for avoiding injury is to continually attempt to placate the abuser 
(Ewing, 1987, 1990; Morse, 1995; Tjaden & Thoennes, 2000; Walker, 1979, 1992, 
1996, 2016).

Some scholars in this area use the behavioral research paradigms of “learned 
helplessness” (Seligman, 1972) and the Stockholm syndrome (Adorjan, Christensen, 
Kelly, & Pawluch, 2012) as ways of understanding the conditions that lead IPV 
victims to believe they are powerless and unable to escape. With Stockholm syndrome 
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(Adorjan et al., 2012), a dependent relationship arises in the context of extended 
hostage events during which some hostages develop a pathological relationship, or 
bond, with the hostage taker(s). Mahoney (1991) compares battered women with 
this mental state with victims of Stockholm syndrome.

Walker’s (1979, 1992, 1996, 2016) work in this area and her conceptualization of 
the term “BWS” have advanced the understanding of the psychological effects of 
IPV over the past 40 years. However, the term has also been misunderstood and 
used to promote the misconception that all individuals who experience IPV are the 
same. These misconceptions are illustrated in a 1984 court decision, which described 
BWS as “a series of common characteristics that appear in women who are abused 
physically and psychologically over an extended period of time by the dominant 
male figure in their lives...” with symptoms and traits of “low self-esteem, tradi-
tional beliefs about the home, the family, and the female sex role, tremendous feel-
ings of guilt that their marriages are failing and the tendency to accept responsibility 
for the batterer’s actions” (State v Kelly, 1984). Though individuals may share com-
mon or similar experiences of IPV, each victim’s experience is unique. The BWS 
paradigm can sometimes be used to perpetuate the myth that victims of IPV are 
inherently passive or helpless. In fact, many abused partners employ survival skills 
and strategies to protect themselves and their children from further harm and vic-
timization (Fleming, Newton, Fernandez-Botran, Miller, & Burns, 2012; Russell, 
2010; Russell & Melillo, 2006). They use a variety of coping mechanisms, some 
more internal/psychological (e.g., becoming more self-reliant, focusing on religious 
beliefs) and others interpersonal (e.g., fighting back, escaping the relationship, 
seeking social support). Some manage by completing their educations, finding 
work, or utilizing community resources (e.g., church and religious organizations, 
police, domestic violence shelter, restraining orders, and orders of protection) 
(Schneider, 1986; Walker, 1979, 1992, 1996, 2016).

The impact of IPV on people of color and LGBTQ individuals is compounded by 
the additional stressors of racism, homophobia, transphobia, and discrimination 
(Messinger, 2011). Added to the stigma associated with membership in racial and 
sexual minority groups, many describe feeling forced to cope with IPV-associated 
stressors in environments that are hostile to their race, sexual identity, and sexual 
orientation. For example, some non-Hispanic black women report feeling added 
pressure to not “betray their race” in reporting IPV or to avoid stating their marital 
status and all the connotations that come with the label: “single, black mother” 
(Lacey, 2010; Messinger, 2017).

Compared to the general population, many LGBTQ individuals experience high 
rates of stress and mental health problems such as depression, anxiety, and post-
traumatic stress disorder (Descamps, Rothblum, Bradford, & Ryan, 2000). Many 
report they make efforts to conceal their sexual identity and sexual orientation 
because of understandable and realistic concerns for their safety (Mays & Cochran, 
2001). This additional stress can contribute to the development or worsening of 
psychological problems (Descamps et al., 2000; Houston & McKirnan, 2007; Mays 
& Cochran, 2001; Remafedi, French, Story, Resnick, & Blum, 1998).
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Research has also found that IPV among gay and bisexual men living with HIV 
was associated with participation in unprotected sex, higher rates of interruptions 
of consistent medical care, and higher rates of hospitalizations for HIV-related 
illnesses (Mays & Cochran, 2001; Siemieniuk, Krentz, & Gill, 2013). Despite modern 
advances in the treatment of HIV, the psychological stress of HIV infection and 
related complications and illnesses can be compounded by the additional discrimi-
nation and accompanying stigmatization experienced by those with HIV 
(Siemieniuk, Krentz, & Gill, 2013).

To help IPV victims leave abusive relationships, families can provide psycho-
logical support, financial assistance, or physical help. However, compared with het-
erosexual and cisgender individuals, many LGBTQ individuals report receiving less 
support of all types from their families (Caman, Kristiansson, Granath, & Sturup, 
2017). Estrangement and isolation from families of origin have been shown to 
increase dependency on abusive partners and lessen victims’ ability to leave the 
relationship (Gupta et al., 2010).

The more marginalized a person’s identity, the more difficult it will be for that 
person to access services. For example, people with physical and psychiatric dis-
abilities experience high rates of IPV but unfortunately face additional barriers to 
reporting abuse and finding assistance (Chang et al., 2003; Hahn et al., 2014). Those 
who utilize wheelchairs may be unaware of specialized programs, such as “Barrier 
Free Living,” which operates an accessible domestic violence shelter in New York 
City called Freedom House (“Barrier Free Living”, 2018).

It is particularly difficult for some individuals to access community resources. 
Those from underrepresented groups, such as US-born individuals from racial and 
ethnic minority backgrounds, people living with disabilities, non-US citizens, undoc-
umented residents, and people living at or below the poverty line, report unequal 
treatment in these programs. Staff in shelters or other social service agencies are often 
viewed as prejudiced against members of these groups and/or insensitive to their 
basic and social needs. While cisgender women may face the institutional barrier of 
long waiting lists at shelters, entry into many shelters of this kind is often entirely 
barred for gay men and trans∗ women and men (Seelman, 2015; Pattavina et al., 2007).

Another often-overlooked group are those IPV victims who seek shelter with 
their pets (Hageman et al., 2018). There are few pet-friendly shelters for individuals 
with animals who are attempting to separate from abusive partners (Fleming et al., 
2012; Roguski, 2012). Researchers acknowledge the indispensable role animals 
have in the lives of human beings (Gray, Barrett, Fitzgerald, & Peirone, 2019). 
Research into the relationships between pet owners and their pets finds that women 
are more likely to consider pets as members of the family and will often rely on pets 
for companionship, even more so when their primary human partner behaves 
 violently (Stevenson, Fitzgerald, & Barrett, 2018). Since the animal-human bond is 
known to be very powerful for many victims of IPV, it is with this knowledge that 
violent partners often abuse, or threaten to abuse, beloved dogs, cats, birds, or other 
small animals as a means of coercion or punishment of their partners (Fleming 
et al., 2012; Roguski, 2012).
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 IPV and IPH (Intimate Partner Homicide)

Studies have found that intimate partner homicide (IPH) is associated with IPV, 
race/ethnicity, substance use, and socioeconomic status and that the majority of 
women killed by male partners experienced IPV (Belfrage & Rying, 2004; Farooque, 
Stout, & Ernst, 2005; McFarlane et al., 1999; Moracco, Runyan, & Butts, 1998; 
Walker, 1979, 1996, 2016; Wilson & Daly, 1992). Studies have also shown that the 
risk of serious injury or death spikes when and if victims attempt to escape domestic 
violence (Browne & Williams, 1993; Ewing, 1987; Russell, 2010; Straus & Gelles, 
1990; Tjaden & Thoennes, 2000; Walker, 1979, 1984, 1992).

For women under the age of 45, intimate partner homicide continues to be the 
leading cause of death (Caman et  al., 2017; Dugan, Nagin, & Rosenfeld, 2003; 
Farooque et  al., 2005; Ioannou & Hammond, 2015; McFarlane et  al., 1999; 
Rennison, 2003). Researchers found that, between 2003 and 2014, nearly 55% of all 
female homicide victims in the United States were killed by an intimate partner 
(CDC, 2017). Petrosky et al. (2017) analyzed data from the National Violent Death 
Reporting System (NVDRS), which included information on 10,018 female homi-
cide victims from 18 states during the period between 2003 and 2014. Almost a 
third were young, between the ages of 18 and 29. They found race/ethnicity differ-
ences in rates of death, with Non-Hispanic black women having the highest rate, 
then American Indian/Alaska Native, Hispanic, non-Hispanic white, and Asian/
Pacific Islander. In almost half of these cases, there was a documented history of 
IPV. Puzone et al. (2000) also found that black women were more likely than white 
women to be killed by their partners. Researchers have found that IPV increased in 
both frequency and severity during both pregnancy and postpartum periods (Bailey, 
2010; Finnbogadóttir & Dykes, 2016). Petrosky et al. (2017) found that, for female 
homicide victims of reproductive age, approximately 15% were either pregnant or 
postpartum (less than or equal to 6 weeks). Dugan et al. (2003) observed: “Men’s 
homicidal behavior toward female intimates statistically remain the same regardless 
of the amount of resources available to battered women” (p. 173).

Compared with men, women are much more likely to be killed by their partners. 
In 2010, 1095 women were killed in the USA by intimate partners compared with 
241 men (US Department of Justice, 2011a, 2011b). In reviewing spousal homi-
cides that occurred in Quebec over a 20-year period, a Canadian study found that 
women in male-female couples were much more likely to be the victim of IPV 
compared with men. Of the 276 homicides, 234 were committed by male spouses. 
(Bourget & Gagné, 2012).

 Intimate Partner Homicide: Legal Defenses

Studies show that, although men commit the great majority of homicides, women 
commit about 10–15% of homicides in the United States and, in about 75% of those 
cases, the defendant’s relationships with the victim involved IPV. A high percentage 
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of female inmates who were convicted of murdering their husbands reported a 
history of IPV (Browne & Williams, 1993; Huss, Tomkins, Garbin, Schopp, & 
Kilian, 2006; O’Shea, 1993; Russell, 2010; Straus & Gelles, 1990). Individuals 
arrested for killing a partner typically face charges of murder in the second degree 
or manslaughter. To convict a defendant of murder in the second degree, the trier of 
fact (jury, judge) must conclude that the act was intentional and that the defendant 
acted with malice. To find a defendant guilty of manslaughter, the jurors must 
ascribe the defendant’s actions to a sudden passion or provocation. Many defen-
dants charged with IPH claim to have acted in self-defense, reporting that they acted 
in response to an immediate danger (Garner, 2009). In judging guilt, the legal issue 
rests on whether the defendant faced an immediate danger that required the use of 
lethal force to protect themselves and/or their children. Studies find that, in the 
majority of cases, defendants who claimed to be victims of IPV killed their abusive 
partners during confrontations or acute battering incidents (Browne, 2008; 
Maguigan, 1991). In these types of cases—those with no provable premeditation— 
claims of self- defense are most often successful when the triers of fact accept that 
these defendants faced a legitimate threat.

However, in criminal cases where defendants assaulted or killed a sleeping part-
ner, or on occasions when there was no evidence of immediate threat, their actions 
do not neatly fit the self-defense paradigm. Their defense may then rely on expert 
testimony about the psychological effects of IPV. Some therefore view the BWS 
defense as an imperfect self-defense legal strategy (Kinports, 1988; Schuller & 
Vidmar, 1992). By considering the totality of the circumstances, the triers of fact 
may be convinced that the defendants reasonably believed that their actions were 
necessary to protect their own lives. In this type of case, the defense is more likely 
to be successful when the expert focuses their testimony on physical rather than 
emotional abuse and establishes a link between prior or current abuse and the defen-
dant’s actions at the time of the instant offense (Ewing, 1990; Ewing & Aubrey, 
1987; Kasian, Spanos, Terrance, & Peebles, 1993; Lacey, 2010; Walker, 1979, 1992, 
1996, 2016; Wells, 1994).

In some cases, defense teams choose not to include an expert witness and instead 
rely on the defendants’ testimonies about their IPV experiences. For example, in the 
above-referenced Barbara Sheehan case, she and her children took the stand to 
describe the abuse she suffered. Although no expert witness testified, she was found 
not guilty of the most serious charges. The Appeals Court decision in this case 
included this:

Moreover, the record in this case - both the trial evidence and the additional evidence put 
before the court at sentencing - overwhelmingly established that the defendant had been the 
victim of her husband’s constant physical and verbal abuse for almost two decades. (People 
v. Sheehan, 2013)

In many cases, the evaluations conducted by psychologists, psychiatrists, and social 
workers have served as essential underpinnings of defense cases. The psychological 
report and/or testimony about the impact of IPV on the defendant’s mental state at 
the time of the instant offense can have a profound effect on the trajectory of the 
case at a variety of crucial junctures (e.g., plea negotiations, trial verdicts, sentencing). 
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During the pretrial period, the expert’s report can significantly influence any pleas 
offered by the prosecution. Persuasive, expert-witness trial testimony has also 
resulted in acquittals, often on the grounds that the defendant acted in self-defense. 
This strategy has also resulted in conviction on lesser charges, such as criminally 
negligent manslaughter rather than murder. Research shows that defendants are 
more likely to receive more lenient verdicts at trial when expert testimony has been 
introduced. Even when convicted, mitigating testimony about the abuse the defen-
dant suffered has often resulted in more lenient sentences (Kinports, 1988; Russell, 
2010; Schuller & Vidmar, 1992).

The standards of admissibility of expert testimony has continued to evolve over 
time. Although experts often provide powerful testimony, in some circumstances, 
they have been precluded from testifying. For many years, the legal standard for 
admissibility in the United States was based on the Frye v. United States case, in 
which the defense sought to offer expert testimony based on systolic blood pressure 
readings that were purported to correlate with lie detector test results. The court 
excluded this testimony on the following grounds:

...The courts will go a long way in admitting experimental testimony deduced from a well- 
recognized scientific principle or discovery, the thing from which the deduction is made 
must be sufficiently established to have gained general acceptance in the particular field in 
which it belongs. (Frye v. United States, 1923)

While some states continue to rely on the Frye standard, the federal system and 
most state courts have adopted the more rigorous Daubert standard to judge the 
admissibility of expert testimony (Daubert v. Merrell Dow Pharmaceuticals, Inc., 
1993). This US Supreme Court ruling included the following about the admissibil-
ity of evidence from studies of the effects of the anti-nausea medication (Bendectin) 
on pregnant women:

…expert opinion based on a scientific technique is inadmissible unless the technique is 
‘generally accepted’ as reliable in the relevant scientific community. (Daubert v. Merrell 
Dow Pharmaceuticals, Inc., 1993)

The Supreme Court’s ruling in the Daubert case underscores that, as gate keepers, 
judges must decide whether the basis of expert testimony in any particular field has 
gained general acceptance in the scientific community, that the validity of the theory 
or scientific technique has been established in peer reviewed publications, and that 
its potential error rate is known.

In the past, courts ruled that expert testimony about IPV and the BWS syndrome 
was inadmissible at trial. While some still question whether expert testimony on 
BWS meets the Daubert standard, it has become more widely accepted by the courts 
over the past 30 years. Courts have ruled that the average person (i.e., juror) lacks 
the experience necessary to understand and interpret scientific evidence about the 
effects of IPV. In fact, excluding this testimony can now be a basis for appeal. In the 
case of the Commonwealth v. Rodriquez (1994), for example, the defendant’s con-
viction was overturned because the expert witness was not allowed to testify about 
BWS. Some states have passed laws specifically permitting expert testimony about 
BWS. For example, the California Code 1107 (2010) includes this language:
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In a criminal action, expert testimony is admissible by either the prosecution or the defense 
regarding intimate partner battering and its effects, including the nature and effect of physi-
cal, emotional, or mental abuse on the beliefs, perceptions, or behavior of victims of domes-
tic violence...

There have been cases in which experts were not allowed to testify about IPV for 
reasons that were unrelated to the Frye or Daubert standards. For example, in the 
Sheehan case (discussed earlier), the prosecutor objected to allowing expert testi-
mony, stating that Ms. Sheehan had not fully cooperated with an evaluation by the 
prosecution’s expert despite the fact that she met with the expert for more than 
10 hours. The judge sustained the objection and did not allow the defense’s expert 
to testify (Dwyer, 2011).

In the case of Deborah Riker, who was charged with selling drugs to a paid police 
informant, expert testimony was excluded for a different reason. The defendant 
claimed that she had agreed to sell the drugs only after the informant threatened her 
and her children. It was documented that she also was a victim of childhood physi-
cal abuse—a fractured skull and two broken wrists; with that knowledge, the defense 
sought to call an expert to testify that, as a person with BWS, she acted under 
duress. Black’s Law Dictionary (9th edition) defines duress as, “a threat of harm 
made to compel a person to do something against his or her will or judgment...to 
compel someone to commit an unlawful act....” (Garner, 2009, p. 579). The judge 
precluded the expert’s testimony because Ms. Riker was not in an intimate partner 
relationship with the informant, and the criminal act was committed in a non- 
battering context. The court ruled that the expert’s testimony failed the Frye test 
because this novel extension of BWS theory had not yet achieved general scientific 
acceptance. The appellate court later upheld Ms. Riker’s conviction (State v. Riker; 
Montgomery, 1995).

Defendants have been convicted in cases when expert testimony was admitted 
and there was uncontroverted evidence of physical abuse. In a 1989 domestic vio-
lence case, a wife shot and killed her husband while he slept. A defense expert testi-
fied that she was a victim of IPV and that the abuse the defendant experienced 
amounted to “torture, degradation, and reduction to an animal level of existence 
where all [her] behavior was marked purely by survival.” She was convicted, in part, 
because the judge instructed the jury that claims of self-defense were justified only 
when the danger was considered imminent (State v Norman, 1989).

Experts typically testify about IPV in two different ways: general testimony and 
case-specific testimony. With general testimony, the expert will give a detailed 
explanation of IPV and its known effects on victims. They will explain the relevant 
research and the different psychiatric diagnoses associated with trauma exposure. 
When providing case-specific testimony, experts also include the results of their 
independent evaluation of the defendant.

When asked to assess a defendant and provide case-specific testimony, the evalu-
ation typically involves four steps: (1) determination of evidence of IPV and assess-
ment of the type and severity of the abuse, (2) assessment of whether the defendant 
developed BWS or symptoms that fulfill diagnostic criteria for a psychiatric illness, 
(3) assessment of the defendant’s mental state at the time of the offense, and 
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(4) communication of findings to the referring attorney. Regardless of whether an 
expert is retained by the court, defense attorney, or the prosecution, the evaluation 
procedures remain the same (Paradis, 2017).

To conduct a culturally sensitive forensic assessment,  it is important to consider 
the defendant’s identity across multiple contexts. It is necessary to recognize how 
age, ethnicity, socioeconomic status, gender identity, sexual orientation, and rela-
tionships within their chosen communities have impacted their help-seeking behav-
iors and overall psychological functioning. Other identity factors to consider include 
religion, education, health, disability, and immigration status (West, 2018).

Since a defendant may severely injure or kill their current or former partner for 
reasons other than domestic abuse (e.g., jealousy, retaliation), the forensic expert 
must first determine whether there is evidence of IPV. In addition to interviewing 
the defendant and administering relevant psychological tests, it is necessary to 
review reports and other collateral sources of information (e.g., police documents, 
hospital records). Police and court records can provide historical context and often 
show the couple’s history of domestic conflict. Records often illuminate the defen-
dant’s efforts to report abuse or obtain restraining orders or orders of protection. 
Hospital records can be particularly helpful in documenting any injuries a defendant 
may have sustained at the time of the instant offense or a history of treatment of 
physical injuries. Important information is also included in records from the Medical 
Examiner’s Office (e.g., autopsy); it can be helpful to interview family members, 
other witnesses, and individuals who knew the defendant and partner.

The expert conducts in-depth interviews to gather psychosocial data and infor-
mation about the defendant’s relationship with the victim as well as the couple’s 
abuse history. The term victim will be used in the remainder of this paper to refer to 
the individual who was injured or killed and who was alleged to have abused the 
defendant. Key information is often obtained when the expert asks for a detailed 
description of prior episodes of domestic violence. In addition to asking about phys-
ical abuse, the expert should inquire as to whether the victim threatened sexual 
violence or forced the defendant to perform sexual acts. Size and physical strength 
differentials between the defendant and the victim often become relevant factors 
that need to be considered. Although experts do not typically interview the victim, 
collateral sources can provide vitally important examples of physical, verbal, sex-
ual, and emotional abuse. If available, the expert can also refer to any records so as 
to establish or corroborate the victim’s past criminal record of violent offenses. The 
expert should also inquire about the defendant’s previous intimate relationships 
because it is not uncommon that defendants have been in previous abusive relation-
ships and/or have suffered complex trauma, including childhood abuse, sex traffick-
ing, or sexual assault (Herman, 1992).

In addition to asking about episodes of physical and sexual abuse, the expert 
should explore with the defendant any instances of emotional or other types of 
abuse, particularly those which occurred in the context of a power imbalance. The 
expert may also ask targeted questions, such as: Did the victim have control over 
all financial resources and make the financial decisions? Did the victim exert 
psychological control in the relationship through jealousy, intrusiveness, or 
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over- possessiveness? Did the victim isolate the defendant from family or other 
means of support? Did the victim make direct or veiled threats of harm? (Paradis, 
2017; Walker, 1979, 1992, 1996, 2016).

Some of these relevant issues are illustrated in the case of Ms. C., who was evalu-
ated by the first author at the request of a district attorney. Ms. C., who was born and 
raised in China, was a graduate student living in the United States when she married 
a man who was also Chinese. She was eight months pregnant when she killed him 
by striking him with a hammer and repeatedly stabbing him. Her attorney retained 
a psychiatric expert who concluded that Ms. C had BWS and was not legally respon-
sible for her actions due to a mental disease or defect (Paradis, 2010, 2017).

There was much reliable evidence that supported Ms. C’s reports of IPV. Her 
husband sent her many graphic, threatening emails which demonstrated that the 
intensity and severity of the abuse was increasing. When evaluated by both the 
defense expert and the first author, she reported that the beatings became more fre-
quent over time, particularly after she became pregnant. She told of experiences that 
mirrored the cycle of partner violence first described by Walker (1979). As with 
many other immigrant victims of IPV, Ms. C had no family members to rely on, as 
they all resided in China. She indicated that he often monitored her contact with 
others and, because of his jealousy and constant threats, she felt totally isolated. 
Furthermore, her husband made it clear in his emails to her that she was totally 
dependent on him and had no friends or outside means of emotional or financial 
support (Paradis, 2010, 2017).

If the expert concludes that the defendant was abused by the victim, the next step 
is to assess whether the defendant struggled with symptoms of a psychiatric illness 
at the time of the instant offense. The defendant may have met diagnostic criteria for 
PTSD, depression, or other trauma-related disorders. In Ms. C’s case, she reported 
that she became increasingly depressed and suicidal as her pregnancy progressed 
(Paradis, 2010, 2017).

Some defendants who experience significant emotional distress do not meet 
diagnostic criteria for a mental illness and many do not develop the pattern of psy-
chological symptoms and behaviors that have been described in BWS or BPS. People 
differ in their resilience and access to support outside of the abusive relationship. 
Specific-trauma related inventories can also be useful (e.g., Trauma Symptom 
Inventory) (Briere, 1995). Because detection of feigning or malingering should 
always be part of a forensic examination, many experts administer psychological 
tests specifically designed for this purpose. Some of the commonly administered 
tests are the Minnesota Multiphasic Personality Inventory (MMPI-2) (Greene, 
2000), the Personality Assessment Inventory (PAI) (Morey, 1991), and the Test of 
Memory Malingering (TOMM) (Tombaugh, 1996), among others. A comprehen-
sive evaluation must also include an assessment of the defendant’s and victim’s 
substance use histories.

The next step is to assess the defendant’s state of mind at the time of the offense. 
The expert needs to determine if the defendant believed the victim was genuinely 
threatening to kill or seriously injure them and if this was perceived as an imminent 
threat. Based on the defendant’s psychological makeup and history of abuse, 

C. Paradis et al.



367

the expert needs to determine whether the defendant’s beliefs would be considered 
reasonable. Helpful queries include: Was the abuse increasing in frequency or sever-
ity? Had the victim ever threatened use of a weapon before? Was there a weapon in 
the home? And was the weapon easily accessible to the victim? (Paradis, 2017; 
Walker, 1979, 1992, 1996, 2016).

In the case of Ms. C, she killed her husband while he slept. She later recounted 
that he brandished a knife at her on the evening of the instant offense and threatened 
to kill her and her parents if she allowed them to visit them after the birth of the 
child. She stated her strong belief that he truly meant to follow through on his 
threats. She said she was sure there was no other way to protect herself, her parents, 
or her unborn child. She described how, once he fell asleep, she hit him with a ham-
mer that had been left near the crib he assembled. She then stabbed him with the 
knife he had kept by the bedside and then cut her own wrists. She later recalled: “I 
wanted all of us to die. It would be more peaceful to be dead.” The self-inflicted 
wounds reflected her ambivalence about what she had done and led her to then call 
911. An ambulance arrived at their home in time, such that she survived and her 
baby was later delivered by cesarean section (Paradis, 2010, 2017).

After completing the evaluation, the expert communicates findings to the defense 
attorney or prosecutor and often prepares a forensic report to submit to the court. 
Typically, opposing counsel will also hire an expert to evaluate the defendant. If the 
case is not resolved through plea negotiations, a trial will likely ensue, during which 
all experts testify about their evaluations and conclusions. In the case of Ms. C., the 
first author concluded that she acted in a state of high emotion and that her actions 
were not planned in a calm or deliberate manner. After reviewing the forensic report, 
the prosecutor offered a plea deal, which Ms. C accepted. Because of the amount of 
time that had passed since her arrest, she was released with time served (Paradis, 
2010, 2017).

In preparing a forensic report and in testifying at trial, the expert will often cite 
relevant research to educate court personnel and/or the triers of fact about the psy-
chological effects of IPV. In providing case-specific opinions/testimony, the expert 
is often uniquely positioned to “tell the defendant’s story.” Moreover, the expert is 
best equipped to describe the defendant’s psychological makeup and state of mind 
at the time of the offense. Although some recommend avoiding using the terms 
BWS and BPS, these terms can be helpful constructs because they are recognized in 
most jurisdictions (Russell, 2010). Whether or not an expert chooses to use these 
terms, focusing on the defendant’s unique history and life experience is paramount.

Although a description of the defendant’s psychological makeup and mental 
state at the time of the offense is essential, the effective expert witness must both 
explain and dispel myths associated with IPV. Film portrayals and highly publicized 
criminal cases of defendants and victims have raised public awareness about the 
effects of IPV, but each has also contributed to misattributions about abused indi-
viduals. These myths have a powerful effect on how the triers of fact view particular 
defendants, especially those who do not conform to the stereotype of the battered 
wife or person. The 1984 television movie, “The Burning Bed,” portrayed the life of 
Francine Hughes who, after years of suffering IPV, killed her abusive husband by 
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pouring gasoline on their bed and then setting it afire (Schreder & Greenwald, 
1984). The actor, Farrah Fawcett, rendered a sympathetic portrayal of Ms. Hughes, 
who was eventually found not guilty of murder by reason of temporary insanity. 
This widely viewed movie helped mold a stereotypic image of the battered woman 
as a defenseless, physically frail, mentally ill, financially dependent, heterosexual 
white woman (Ewing, 1987; Osthoff & Maguigan, 2005; Schneider, 1986; Wells, 
1994). Shortly after the film aired, an expert in BWS defenses wrote:

Regardless of its more complex meaning, the term ‘Battered Woman’s Syndrome’ has been 
heard to communicate an implicit but powerful view that battered women are all the same, 
that they are suffering from a psychological disability and this disability prevents them from 
acting ‘normally’. (Schneider, 1986, p 207)

Although public awareness of the effects of IPV has shifted over the past 40+ years, 
misconceptions about IPV are still quite prevalent. A study by Ewing and Aubrey 
(1987) found that both men and women in the general public agreed with several 
myths related to BWS, specifically that a battered woman could “simply leave.” 
With regard to jury selection, one particularly relevant finding of their study was 
that many female research participants believed battered women were masochistic, 
emotionally disturbed, and partially responsible for the abuse (Ewing & 
Aubrey, 1987).

Russell and Melillo (2006) describe the most sympathetic BWS or IPV defen-
dant as an emotionally fragile and depressed mother who was frightened and filled 
with feelings of guilt at the time of the instant offense. They describe this stereotypi-
cal defendant as emotionally and financially dependent on her abusive partner (vic-
tim) and isolated from her family and friends from whom she has hidden the extent 
of the abuse. Before assaulting or killing her abusive partner, she had likely related 
to him in a passive manner and sought to appease him in innumerable ways.

Oftentimes, experts will reference research findings about defendants who do not 
fit either the battered woman stereotype or traditional gender roles in their reports or 
during court testimony. Studies show that defendants who do not fit this stereotype 
are more likely to be charged with more severe offenses, less likely to be offered 
lenient pleas or shorter prison sentences, and more likely to be convicted at trial. 
These biases affect men, people of color, LGBTQ individuals, and working or pro-
fessional women who typically are not viewed as conforming to conventional ideas 
of femininity (Eaton & Hyman, 1991; Ferraro, 2003; Henning & Feder, 2005; 
Russell, 2010; Russell & Melillo, 2006).

These same lingering myths and stereotypes influence police, attorneys, judges, 
and jurors who frequently hold misconceptions that, in a genuine case of BWS or 
BPS, the defendant would never fight back or attempt to escape the abusive relation-
ship (Ewing, 1987; Walker, 1979). However, many individuals who suffer IPV do 
fight back to protect their lives. Experts can frame the defendant’s behaviors as 
survival strategies rather than retribution or worse. The expert may explain that a 
specific defendant showed resiliency by not passively accepting the tormentor’s 
abuse. Unfortunately, the defendant’s resiliency, or even courageous defiance, can 
be held against them. Thus, it becomes especially important for the expert to dispel 
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gendered myths and racist tropes, including those about women and racial minori-
ties, including African Americans, that simultaneously project indefatigable strength 
(“strong black woman”) and emotional fallibility and lability (“angry black woman”) 
(St. Vil, Sabri, Nwokolo, Alexander, & Campbell, 2017). (Allard, 1991; Gondolf & 
Fisher, 1988; Walker, 1979, 1992, 1996, 2016; West, 2018).

Another commonly held belief is that defendants could and should have “just 
left” their abusing partners. The expert is positioned to explain the unique barriers 
each defendant experienced and what the defendant considered realistic alternatives 
to combat the dangers they regularly faced, including concerns that their abusive 
partner could hurt or kill them or their children. In cases where the abused person 
has children or pets, the sole focus of the abuse victim is often on the safety and 
welfare of those in their care. Some abusers threatened to kill a beloved pet that 
served as a proxy for children (Roguski, 2012). The expert could explain how many 
victims of IPV know that orders of protection do not fully protect them. Tjaden and 
Thoennes (2000) found that, in 60% of cases, the abusive partner violated the order 
of protection within the first 12 months.

A defendant sometimes chooses not to leave the relationship because of a desire 
to avoid other real consequences. When the abuser is the sole wage earner and the 
defendant has no other means of financial support, a realistic fear of homelessness 
for her and her children is understandable. At the least, leaving would result in a 
severe disruption to their lives. In a worst-case scenario, leaving could heighten the 
risk to herself and her children. If the children were left with the abusive partner, 
there would be a reasonable fear that no reliable person would be there to protect 
them. Departure could also result in loss of custody and/or risk to the children dur-
ing court ordered visitations with the abusive parent (Russell, 2010; Schuller & 
Vidmar, 1992; Walker, 1979, 1992, 1996, 2016).

For LGBTQ defendants, the expert is often called upon to address different 
myths. The triers of fact may falsely believe that IPV occurs only in cisgender het-
erosexual relationships or that the abuse in these relationships is less prevalent or 
severe. The expert is well-positioned to describe some of the emotional abuse tactics 
that are unique to these populations, such as threatening to out their partners to fam-
ily members or co-workers. Psychological abuse against a trans∗ individual might 
involve interfering with or blocking their ability to obtain the medical treatments or 
medications needed to fully express their gender identity. Some defendants may not 
have sought help because of an expectation that they would be met with homopho-
bic or transphobic responses (Messinger, 2017).

When the defendant is a wealthy individual and/or working professional, the 
expert can dispel the myth that IPV affects mostly poor, uneducated women. 
Research has shown that IPV occurs in all socioeconomic groups. Wealthier defen-
dants may have lived in communities that lacked necessary resources, such as bat-
tered women shelters; and like other victims of IPV, they were isolated, fearful, and 
often unaware of their options. Professional defendants may have had realistic con-
cerns that, if an employer learned of the abuse, it could have jeopardized advance-
ment and other job opportunities (West, 2018). When assessing professional or 
wealthy victims of IPV, the expert might explore whether their high earnings were 
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actually an additional source of tension in their relationships. In some cases, the 
abusive partner may have actually resented the defendant for being “too successful” 
and may have attempted to sabotage their career. In addition, financially advantaged 
abusive partners have been known to hide assets and retain attorneys to wage an 
unending series of legal battles (e.g., custody, divorce) (Johnson, 1995; Liss & 
Stahly, 1993).

While the majority of cases in which expert testimony has been introduced at 
trial has involved women charged with assaulting or killing their partners, there 
were other types of criminal and civil cases in which the terms battered child syn-
drome and BPS were used in courts. For example, Carl Colberg, a 62-year-old 
retired state trooper, was the first man to use a BPS defense in New York State. On 
April 1, 1999, he shot and killed his son who he claimed was abusive (People v 
Colberg, 1999). The prosecution sought to exclude expert testimony, but the court 
ruled it admissible and Mr. Colberg was eventually sentenced to probation.

These issues are also relevant in other types of criminal and civil cases (e.g., 
duress, child abuse, divorce, child custody). In a duress case, the defendant may 
claim to have been coerced by their abusive partner to perform or aid in criminal 
acts. The issue of IPV has also been raised in cases involving deportation and asy-
lum, although former Attorney General Jeffrey Sessions ruled that domestic vio-
lence was no longer an accepted basis for an asylum claim in the United States: “An 
[non-citizen] may suffer threats and violence in a foreign country for any number of 
reasons relating to her social, economic, family or other personal circumstances…
Yet the asylum statute does not provide redress for all misfortune” (Benner & 
Dickerson, 2018).

 Conclusions

It is estimated that one-quarter to one-third of women have been abused by their 
partners at some point in their lives. While much of the IPV research has focused on 
heterosexual couples with a male abuser-female victim dyad, violence occurs in all 
types of intimate relationships; it is clear that women and men can be perpetrators 
or victims. People differ in their resiliency and response to IPV, but many do develop 
IPV-associated psychiatric/psychological symptoms and exhibit behaviors that are 
similar to those seen in depression and PTSD. For various reasons, these individuals 
face barriers to reporting abuse and to escaping the relationship. Psychologists and 
other mental health clinicians can be retained to evaluate defendants arrested for 
assaulting or killing abusive partners.

Over the last 30 years, expert testimony about the existence of BWS and the 
effects of IPV has become more accepted in court settings. Because of the growing 
body of research in this area, experts now focus on the defendant’s unique experi-
ences and psychological makeup instead of describing how they fit into specific syn-
dromes like BWS or BPS. Because defendants’ histories of abuse and development 
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of psychological reactions/syndromes vary, the expert needs to underscore the 
uniqueness of each defendant. The terms BWS, BPS, and learned helplessness can 
be useful constructs because they are widely used and recognized in court settings. 
However, the expert needs to be mindful of their limitations; they can also be used 
to perpetuate the myths associated with “the battered woman.”

The framework included in this chapter provides a guide for experts to assess 
defendants whose mental state at the time of the offense has been affected by 
IPV. When retained to evaluate a defendant who reports a history of IPV, the expert 
works to determine whether there is evidence of IPV and then assesses whether the 
defendant developed symptoms that fulfilled diagnostic criteria for a psychiatric 
illness. To evaluate the defendant’s mental state at the time of the offense, the expert 
will focus on how each defendant was psychologically affected by IPV. There are 
many myths about the BWS and the effects of IPV; as a result, many people are not 
aware that IPV occurs in all socioeconomic groups, cultures, and types of relation-
ships. As part of their assessment and testimony, the forensic expert needs to address 
directly any myths, particularly when a defendant’s experience does not fit with the 
stereotyped view of a battered woman or battered person. The expert is uniquely 
positioned to challenge these myths while describing each defendant’s particular 
history of abuse.

This chapter illustrates how the forensic expert is in a key position to describe the 
relationship between the history of IPV and the development of psychological 
symptoms that made it difficult for the defendant to seek help or to escape the rela-
tionship. Furthermore, the expert is uniquely qualified to offer in-depth explanations 
about a defendant’s mental state at the time of the offense so that the triers of fact 
can better judge whether the defendant feared for their life and whether their actions 
were necessary or reasonable. It is most important to detail their actions and to make 
a clear connection between their mental state at the time of the instant offense and 
their conviction that they were in grave danger. In conclusion, the expert who con-
ducts the forensic evaluation is best able to “tell the defendant’s story,” so that the 
triers of fact understand their unique history and the abuse they have endured.

Questions/Activities for Further Exploration

 1. Should expert witness testimony about intimate partner violence (IPV) and 
battered woman syndrome (BWS) be admitted into court? For what types of 
cases?

 2. How would a forensic expert go about evaluating defendants who are charged 
with killing their partner and who claim to be a victim of IPV?

 3. If you were the expert witness, how would you educate the triers of fact about the 
myths related to IPV and BWS?

 4. Under what circumstances should testimony about syndromes be excluded from 
the courtroom?

15 Intimate Partner Violence: Psychological Effects and Legal Defenses



372

References

Adam, N. M. (2001). Domestic violence against women within immigrant Indian and Pakistani 
communities in the United States (Doctoral dissertation).

Adam, N.  M., & Schewe, P.  A. (2007). A multilevel framework exploring domestic violence 
against immigrant Indian and Pakistani women in the United States. Journal of Muslim Mental 
Health, 2(1), 5–20.

Adames, S. B., & Campbell, R. (2005). Immigrant Latinas’ conceptualizations of intimate partner 
violence. Violence Against Women, 11(10), 1341–1364.

Adams, M.  E., & Campbell, J.  C. (2012). Being undocumented and intimate partner violence 
(IPV): Multiple vulnerabilities through the lens of feminist intersectionality. Women’s Health 
and Urban Life, 11(1), 15–34.

Adorjan, M., Christensen, T., Kelly, B., & Pawluch, D. (2012). Stockholm syndrome as vernacular 
resource. The Sociological Quarterly, 53(3), 454–474.

Allard, S. A. (1991). Rethinking battered woman syndrome: A black feminist perspective. UCLA 
Women’s Law Journal, 1, 191.

Anderson, M. J. (2002). Marital immunity, intimate relationships, and improper inferences: A new 
law on sexual offenses by intimates. Hastings Law Journal, 54, 1465.

Ard, K. L., & Makadon, H. J. (2011). Addressing intimate partner violence in lesbian, gay, bisex-
ual, and transgender patients. Journal of General Internal Medicine, 26(8), 930–933.

Azziz-Baumgartner, E., McKeown, L., Melvin, P., Dang, Q., & Reed, J. (2011). Rates of femi-
cide in women of different races, ethnicities, and places of birth: Massachusetts, 1993-2007. 
Journal of Interpersonal Violence, 26(5), 1077–1090.

Bailey, B. A. (2010). Partner violence during pregnancy: Prevalence, effects, screening, and man-
agement. International Journal of Women’s Health, 2, 183.

Balsam, K. F., Rothblum, E. D., & Beauchaine, T. P. (2005). Victimization over the life span: A 
comparison of lesbian, gay, bisexual, and heterosexual siblings. Journal of Consulting and 
Clinical Psychology, 73(3), 477.

Barrier Free Living. (2018). Services and support for survivors of domestic violence with disabili-
ties. Retrieved from https://www.bflnyc.org/

Belfrage, H., & Rying, M. (2004). Characteristics of spousal homicide perpetrators: A study of 
all cases of spousal homicide in Sweden 1990–1999. Criminal Behaviour and Mental Health, 
14(2), 121–133.

Benner, K., & Dickerson, C. (2018). Sessions says domestic and gang violence are not grounds for 
asylum. Retrieved from https://www.nytimes.com/2018/06/11/us/politics/sessions-domestic-
violence-asylum.html

Bilefsky, D. (2011a, September 19). Queens woman testifies she killed her husband in self- 
defense. The New York Times. Retrieved from https://www.nytimes.com/2011/09/20/nyregion/
at-murder-trial-barbara-sheehan-testifies-she-killed-her-husband-in-self-defense.html

Bilefsky, D. (2011b, September 21). In mother’s trial, man tells of his father’s rage. The New York 
Times. Retrieved from https://www.nytimes.com/2011/09/22/nyregion/son-testifies-in-bar-
bara-sheehans-murder-trial.html

Bilefsky, D. (2011c, September 25). An abused wife? or an executioner? The New York Times. 
Retrieved from https://www.nytimes.com/2011/09/26/nyregion/an-abused-wife-or-an-execu-
tioner.html

Bilefsky, D. (2011d, October 6). Wife who fired 11 shots is acquitted of murder. The New York 
Times. Retrieved from https://www.nytimes.com/2011/10/07/nyregion/barbara-sheehan-who-
killed-husband-is-found-not-guilty-of-murder.html

Black, M. C., Basile, K. C., Breiding, M. J., Smith, S. G., Walters, M. L., Merrick, M. T., & Stevens, 
M. R. (2010). The national intimate partner and sexual violence survey: 2010 summary report. 
Retrieved from https://www.cdc.gov/violenceprevention/pdf/nisvs_report2010-a.pdf

Blosnich, J. R., & Bossarte, R. M. (2009). Comparisons of intimate partner violence among part-
ners in same-sex and opposite-sex relationships in the United States. American Journal of 
Public Health, 99(12), 2182–2184.

C. Paradis et al.

https://www.bflnyc.org/
https://www.nytimes.com/2018/06/11/us/politics/sessions-domestic-violence-asylum.html
https://www.nytimes.com/2018/06/11/us/politics/sessions-domestic-violence-asylum.html
https://www.nytimes.com/2011/09/20/nyregion/at-murder-trial-barbara-sheehan-testifies-she-killed-her-husband-in-self-defense.html
https://www.nytimes.com/2011/09/20/nyregion/at-murder-trial-barbara-sheehan-testifies-she-killed-her-husband-in-self-defense.html
https://www.nytimes.com/2011/09/22/nyregion/son-testifies-in-barbara-sheehans-murder-trial.html
https://www.nytimes.com/2011/09/22/nyregion/son-testifies-in-barbara-sheehans-murder-trial.html
https://www.nytimes.com/2011/09/26/nyregion/an-abused-wife-or-an-executioner.html
https://www.nytimes.com/2011/09/26/nyregion/an-abused-wife-or-an-executioner.html
https://www.nytimes.com/2011/10/07/nyregion/barbara-sheehan-who-killed-husband-is-found-not-guilty-of-murder.html
https://www.nytimes.com/2011/10/07/nyregion/barbara-sheehan-who-killed-husband-is-found-not-guilty-of-murder.html
https://www.cdc.gov/violenceprevention/pdf/nisvs_report2010-a.pdf


373

Bourget, D., & Gagné, P. (2012). Women who kill their mates. Behavioral Sciences & the Law, 
30(5), 598–614.

Bowles, N. (2018, June 23). Thermostats, locks and lights: Digital tools of domestic abuse, The 
New  York Times. Retrieved from https://www.nytimes.com/2018/06/23/technology/smart-
home-devices-domestic-abuse.html

Bradley v. State, Supreme Court of Mississippi, 1824. 1 Miss. 156, Walker 156
Breiding, M.  J., Chen, J., & Black, M.  C. (2014). Intimate partner violence in the United 

States–2010. Retrieved from https://stacks.cdc.gov/view/cdc/21961
Briere, J. (1995). Trauma symptom inventory (TSI): Professional manual. Odessa, FL: PAR.
Brown, T., & Herman, J. (2015). Intimate partner violence and sexual abuse among LGBT people. 

Los Angeles, CA: The Williams Institute.
Browne, A. (2008). When battered women kill. New York, NY: Simon & Schuster.
Browne, A., & Williams, K. R. (1993). Gender, intimacy, and lethal violence: Trends from 1976 

through 1987. Gender & Society, 7(1), 78–98.
Bruno v. Codd, 64 A.D. 2d 582 (1978)
Bruno v. Codd, 47 N.Y.2d 582 N.Y. (1979).
California Code 1107. (2010). Retrieved from https://law.justia.com/codes/california/2016/

code-evid/division-9/chapter-1/Section-1107
Caman, S., Kristiansson, M., Granath, S., & Sturup, J. (2017). Trends in rates and characteristics 

of intimate partner homicides between 1990 and 2013. Journal of Criminal Justice, 49, 14–21.
Campbell, J.  C., Baty, M.  L., Ghandour, R.  M., Stockman, J.  K., Francisco, L., & Wagman, 

J.  (2008). The intersection of intimate partner violence against women and HIV/AIDS: A 
review. International Journal of Injury Control and Safety Promotion, 15(4), 221–231.

Carbone-López, K., Kruttschnitt, C., & Macmillan, R. (2006). Patterns of intimate partner vio-
lence and their associations with physical health, psychological distress, and substance use. 
Public Health Reports, 121(4), 382–392.

Carmo, R., Grams, A., & Magalhães, T. (2011). Men as victims of intimate partner violence. 
Journal of Forensic and Legal Medicine, 18(8), 355–359.

Carvalho, A. F., Lewis, R. J., Derlega, V. J., Winstead, B. A., & Viggiano, C. (2011). Internalized 
sexual minority stressors and same-sex intimate partner violence. Journal of Family Violence, 
26(7), 501–509.

Catalano, S., Smith, E., Snyder, H., & Rand, M. (2009). Female victims of violence. Retrieved from 
https://www.bjs.gov/content/pub/pdf/fvv.pdf

Centers for Disease Control and Prevention. (2017). Racial and ethnic differences in homicides of 
adult women and the role of intimate partner violence — United States, 2003–2014. Retrieved 
from https://www.cdc.gov/mmwr/volumes/66/wr/mm6628a1.htm?scid=mm6628a1w#suggest
edcitation).

Chang, J. C., Martin, S. L., Moracco, K. E., Dulli, L., Scandlin, D., Loucks-Sorrel, M. B., & Bou- 
Saada, I. (2003). Helping women with disabilities and domestic violence: Strategies, limita-
tions, and challenges of domestic violence programs and services. Journal of Women’s Health, 
12(7), 699–708.

Choi, Y.  J., Elkins, J., & Disney, L. (2016). A literature review of intimate partner violence 
among immigrant populations: Engaging the faith community. Aggression and Violent 
Behavior, 29, 1–9.

Clements, K., Katz, M., & Marx, R. (1999). The transgender community health project: Descriptive 
results. Retrieved from http://hivinsite.ucsf.edu/InSite?page=cftg-02-02

Commonwealth v. Rodriquez, 418 Mass (1994).
Crenshaw, K. (1991). Race, gender, and sexual harassment. Southern California Law Review., 65, 

1467.
Daubert v. Merrell Dow Pharmaceuticals, Inc. U.S. 579 (1993).
Descamps, M. J., Rothblum, E., Bradford, J., & Ryan, C. (2000). Mental health impact of child 

sexual abuse, rape, intimate partner violence, and hate crimes in the National Lesbian Health 
Care Survey. Journal of Gay & Lesbian Social Services, 11(1), 27–55.

Dugan, L., Nagin, D. S., & Rosenfeld, R. (2003). Exposure reduction or retaliation? The effects of 
domestic violence resources on intimate partner homicide. Law &Society Review, 37(1), 169–198.

15 Intimate Partner Violence: Psychological Effects and Legal Defenses

https://www.nytimes.com/2018/06/23/technology/smart-home-devices-domestic-abuse.html
https://www.nytimes.com/2018/06/23/technology/smart-home-devices-domestic-abuse.html
https://stacks.cdc.gov/view/cdc/21961
https://law.justia.com/codes/california/2016/code-evid/division-9/chapter-1/Section-1107
https://law.justia.com/codes/california/2016/code-evid/division-9/chapter-1/Section-1107
https://www.bjs.gov/content/pub/pdf/fvv.pdf
https://www.cdc.gov/mmwr/volumes/66/wr/mm6628a1.htm?scid=mm6628a1w#suggestedcitation
https://www.cdc.gov/mmwr/volumes/66/wr/mm6628a1.htm?scid=mm6628a1w#suggestedcitation
http://hivinsite.ucsf.edu/InSite?page=cftg-02-02


374

Dutton, D. G. (1994). Patriarchy and wife assault: The ecological fallacy. Violence and Victims, 
9(2), 167.

Dwyer, J. (2011, April 26). A court battle over a husband’s rage and a wife who’d had enough. 
Retrieved from http://www.nytimes.com/2011/04/27/nyregion/barbara-sheehan-murder-trial-
battered-wifes-mind.htm

Eaton, S., & Hyman, A. (1991). The domestic violence component of the New York task force 
report on women in the courts: An evaluation and assessment of nNew York City courts. 
Fordham Urban Law Journal, 19, 391.

Ellison, C. G., Trinitapoli, J. A., Anderson, K. L., & Johnson, B. R. (2007). Race/ethnicity, reli-
gious involvement, and domestic violence. Violence Against Women, 13(11), 1094–1112.

Eng, P. (1995). Domestic violence in Asian/Pacific island communities. In D. L. Adams (Ed.), 
Health issues for women of color: A cultural diversity perspective. Thousand Oaks, CA: Sage 
Publications.

Ewing, C. P. (1987). Battered women who kill: Psychological self-defense as legal justification. 
Lexington, MA: Lexington Books.

Ewing, C. P. (1990). Psychological self-defense. Law and Human Behavior, 14(6), 579–594.
Ewing, C. P., & Aubrey, M. (1987). Battered woman and public opinion: Some realities about the 

myths. Journal of Family Violence, 2(3), 257–264.
Farooque, R.  S., Stout, R.  G., & Ernst, F.  A. (2005). Heterosexual intimate partner homicide: 

Review of ten years of clinical experience. Journal of Forensic Science, 50(3), 1–4.
Ferraro, K. (2003). The words change, but the melody lingers. Violence Against Women, 9(1), 

110–129.
Fife, R. S., Ebersole, C., Bigatti, S., Lane, K. A., & Huber, L. B. (2008). Assessment of the rela-

tionship of demographic and social factors with intimate partner violence (IPV) among Latinas 
in Indianapolis. Journal of Women’s Health, 17(5), 769–775.

Finnbogadóttir, H., & Dykes, A. K. (2016). Increasing prevalence and incidence of domestic vio-
lence during the pregnancy and one and a half year postpartum, as well as risk factors: A 
longitudinal cohort study in Southern Sweden. BMC Pregnancy and Childbirth, 16(1), 327.

Fleming, K., Newton, T., Fernandez-Botran, R., Miller, J., & Burns, V. (2012). Intimate partner 
stalking victimization and posttraumatic stress symptoms in post-abuse women. Violence 
Against Women, 18(12), 1368–1389.

Follingstad, D.  R. (2003). Battered woman syndrome in the courts. In A.  M. Goldstein (Ed.), 
Handbook of psychology: Forensic psychology (Vol. 11, pp. 485–507). New York, NY: Wiley.

Freedner, N., Freed, L.  H., Yang, Y.  W., & Austin, S.  B. (2002). Dating violence among gay, 
lesbian, and bisexual adolescents: Results from a community survey. Journal of Adolescent 
Health, 31(6), 469–474.

Frye v. United States 293 F. 1013 (D.C. Cir. (1923).
Garner, B. A. (Ed.). (2009). Black’s law dictionary (9th ed.). St Paul, MN: West Publishing Co.
Gondolf, E. W., & Fisher, E. R. (1988). Battered women as survivors: An alternative to treating 

learned helplessness. Lanham, MD: Lexington Books.
Gonzalez, R. (2017). ICE detains alleged victim of domestic abuse at Texas Courthouse. Retrieved 

from https://www.npr.org/sections/thetwo-way/2017/02/16/515685385/ice-
Grant, J.  M., Mottet, L., Tanis, J.  E., Harrison, J., Herman, J., & Keisling, M. 

(2011). Injustice at every turn: A report of the national transgender discrimina-
tion survey. Retrieved from https://rhyclearinghouse.acf.hhs.gov/library/2011/
injustice-every-turn-report-national-transgender-discrimination-survey

Gray, A., Barrett, B. J., Fitzgerald, A., & Peirone, A. (2019). Fleeing with Fido: An analysis of 
what Canadian domestic violence shelters are communicating via their websites about leaving 
an abusive relationship when pets are involved. Journal of Family Violence, 34(4), 287–298.

Greene, R. L. (2000). The MMPI-2: An interpretive manual. Boston, MA: Allyn & Bacon.
Gupta, J., Acevedo-Garcia, D., Hemenway, D., Decker, M. R., Raj, A., & Silverman, J. G. (2010). 

Intimate partner violence perpetration, immigration status, and disparities in a community 
health center-based sample of men. Public health reports (Washington, D.C.: 1974), 125(1), 
79–87.

C. Paradis et al.

http://www.nytimes.com/2011/04/27/nyregion/barbara-sheehan-murder-trial-battered-wifes-mind.htm
http://www.nytimes.com/2011/04/27/nyregion/barbara-sheehan-murder-trial-battered-wifes-mind.htm
https://www.npr.org/sections/thetwo-way/2017/02/16/515685385/ice
https://rhyclearinghouse.acf.hhs.gov/library/2011/injustice-every-turn-report-national-transgender-discrimination-survey
https://rhyclearinghouse.acf.hhs.gov/library/2011/injustice-every-turn-report-national-transgender-discrimination-survey


375

Hageman, T., Langenderfer-Magruder, L., Greene, T., Williams, J., St. Mary, J., McDonald, S., & 
Ascione, F. (2018). Intimate partner violence survivors and pets: Exploring practitioners’ expe-
riences in addressing client needs. Families in Society: The Journal of Contemporary Social 
Services, 99(2), 134–145.

Hahn, J. W., McCormick, M. C., Silverman, J. G., Robinson, E. B., & Koenen, K. C. (2014). 
Examining the impact of disability status on intimate partner violence victimization in a popu-
lation sample. Journal of Interpersonal Violence, 29(17), 3063–3085.

Hassouneh, D., & Glass, N. (2008). The influence of gender role stereotyping on women’s experi-
ences of female same-sex intimate partner violence. Violence Against Women, 14(3), 310–325.

Hazen, A. L., & Soriano, F. I. (2007). Experiences with intimate partner violence among Latina 
women. Violence Against Women, 13(6), 562–582.

Heavey, S. (2013). Data show domestic violence, rape an issue for gays. Retrieved from 
https://www.reuters.com/article/us-usa-gays-violence/data-shows-domestic-violence- 
rape-an-issue-for-gays-idUSBRE90O11W20130125

Hellemans, S., Loeys, T., Buysse, A., Dewaele, A., & De Smet, O. (2015). Intimate partner vio-
lence victimization among non-heterosexuals: Prevalence and associations with mental and 
sexual well-being. Journal of Family Violence, 30(2), 171–188.

Henning, K., & Feder, L. (2005). Criminal prosecution of domestic violence offenses: An 
investigation of factors predictive of court outcomes. Criminal Justice and Behavior, 32(6), 
612–642.

Herman, J. L. (1992). Trauma and recovery. New York, NY: Basic Books. (1999).
Houston, E., & McKirnan, D. J. (2007). Intimate partner abuse among gay and bisexual men: Risk 

correlates and health outcomes. Journal of Urban Health, 84(5), 681–690.
Huss, M. T., Tomkins, A. J., Garbin, C. P., Schopp, R. F., & Kilian, A. (2006). Battered women 

who kill their abusers: An examination of commonsense notions, cognitions, and judgments. 
Journal of Interpersonal Violence, 21(8), 1063–1080.

Ibn-Tamas v. US 407 A.2d 626 (1979).
Ioannou, M., & Hammond, L. (2015). The changing face of homicide research: The shift in empiri-

cal focus and emerging research trends. Journal of Criminal Psychology, 5(3), 157–162.
Javier, R. A., Herron, W. G., Pantoja, G. A., & De Mucci, J. (2018). Domestic violence in all its 

contexts. In R. A. Javier & W. G. Herron (Eds.), Understanding domestic violence: Theories, 
challenges, and remedies (pp. 25–48). Lantham, MD: Rowman & Littlefield.

Johnson, H. (1995). The truth about white-collar domestic violence. Working Woman, 20(3), 
54–57.

Kasian, M., Spanos, N. P., Terrance, C. A., & Peebles, S. (1993). Battered women who kill. Law 
and Human Behavior, 17(3), 289–312.

Kinports, K. (1988). Defending battered women’s self-defense claims. Oregon Law Review, 67, 
393–465.

Lacey, K. K. (2010). When is it enough for me to leave?: Black and Hispanic women’s response to 
violent relationships. Journal of Family Violence, 25(7), 669–677.

Langenderfer-Magruder, L., Whitfield, D. L., Walls, N. E., Kattari, S. K., & Ramos, D. (2016). 
Experiences of intimate partner violence and subsequent police reporting among lesbian, gay, 
bisexual, transgender, and queer adults in Colorado: Comparing rates of cisgender and trans-
gender victimization. Journal of Interpersonal Violence, 31(5), 855–871.

Liss, M.  B., & Stahly, G.  B. (1993). Domestic violence and child custody. In M.  Hansen & 
M.  Harway (Eds.), Battering and family therapy: A feminist perspective (pp.  175–187). 
Thousand Oaks, CA: Sage Publications.

Maguigan, H. (1991). Battered women and self-defense: Myths and misconceptions in current 
reform proposals. University of Pennsylvania Law Review, 140(2), 379–486.

Mahoney, M.  R. (1991). Legal images of battered women: Redefining the issue of separation. 
Michigan Law Review, 90(1), 1–94.

Mays, V. M., & Cochran, S. D. (2001). Mental health correlates of perceived discrimination among 
lesbian, gay, and bisexual adults in the United States. American Journal of Public Health, 
91(11), 1869–1876.

15 Intimate Partner Violence: Psychological Effects and Legal Defenses

https://www.reuters.com/article/us-usa-gays-violence/data-shows-domestic-violence-rape-an-issue-for-gays-idUSBRE90O11W20130125
https://www.reuters.com/article/us-usa-gays-violence/data-shows-domestic-violence-rape-an-issue-for-gays-idUSBRE90O11W20130125


376

McFarlane, J. M., Campbell, J. C., Wilt, S., Sachs, C. J., Ulrich, Y., & Xu, X. (1999). Stalking and 
intimate partner femicide. Homicide Studies, 3(4), 300–316.

Medina, J. (2017). Too scared to report sexual abuse. The fear: Deportation. The New York Times. 
https://www.nytimes.com/2017/04/30/us/immigrants-deportation-sexual-abuse.html

Merrill, G. S., & Wolfe, V. A. (2000). Battered gay men: An exploration of abuse, help seeking, and 
why they stay. Journal of Homosexuality, 39(2), 1–30.

Messinger, A. M. (2011). Invisible victims: Same-sex IPV in the national violence against women 
survey. Journal of Interpersonal Violence, 26(11), 2228–2243.

Messinger, A.  M. (2017). LGBTQ intimate partner violence: Lessons for policy, practice, and 
research. Oakland, CA: University of California Press.

Mills, L. G. (2009). Insult to injury: Rethinking our responses to intimate abuse. Princeton, NJ: 
Princeton University Press.

Mize, K. D. (2008). Intimate partner homicide methods in heterosexual, gay, and lesbian relation-
ships. Violence and Victims, 23(1), 98.

Mize, K. D., Shackelford, T. K., & Shackelford, V. A. (2009). Hands-on killing of intimate partners 
as a function of sex and relationship status/state. Journal of Family Violence, 24(7), 463–470.

Montgomery, A.  M. (1995). State v. Riker, battered women under duress: The concept the 
Washington Supreme Court could not grasp. Seattle University Law Review, 19, 385.

Moracco, K. E., Runyan, C. W., & Butts, J. D. (1998). Femicide in North Carolina, 1991-1993: A 
statewide study of patterns and precursors. Homicide Studies, 2(4), 422–446.

Morey, L. C. (1991). Personality assessment inventory. Odessa, FL: Psychological Assessment 
Resources.

Morse, B.  J. (1995). Beyond the conflict tactics scale: Assessing gender differences in partner 
violence. Violence and Victims, 10(4), 251.

Mourad, M., Levendosky, A., Bogat, G., & Von Eye, A. (2008). Family psychopathology and per-
ceived stress of both domestic violence and negative life events as predictors of women’s men-
tal health symptoms. Journal of Family Violence, 23(8), 661–670.

Murdaugh, C., Hunt, S., Sowell, R., & Santana, I. (2004). Domestic violence in Hispanics in the 
southeastern United States: A survey and needs analysis. Journal of Family Violence, 19(2), 
107–115.

Murray, C. E., & Mobley, A. K. (2009). Empirical research about same-sex intimate partner vio-
lence: A methodological review. Journal of Homosexuality, 56(3), 361–386.

O’Shea, K. (1993). Women on death row. In B. R. Fletcher, L. D. E. Shaver, & D. G. Moon (Eds.), 
Women prisoners: A forgotten population (pp.  75–91). Westport, CT: Praeger Publishers/
Greenwood Publishing Group.

Ortega, D., & Busch-Armendariz, N. (2013). In the name of VAWA. Retrieved from https://journals.
sagepub.com/doi/10.1177/0886109913495644

Osthoff, S., & Maguigan, H. (2005). Explaining without pathologizing: Testimony on battering 
and its effects. In D. R. Loseke, R. J. Gelles, & M. Cavanaugh (Eds.), Current controversies on 
family violence. Thousand Oaks, CA: Sage Publications.

Paradis, C. (2010). The measure of madness: The disturbed and disturbing criminal mind. 
New York, NY: Citadel Press.

Paradis, C. (2017). Assessment of intimate partner violence and the battered woman syndrome. 
Psychiatric Annals, 47(12), 593–597.

Pattavina, A., Hirschel, D., Buzawa, E., Faggiani, D., & Bentley, H. (2007). A comparison of the 
police response to heterosexual versus same-sex intimate partner violence. Violence Against 
Women, 13(4), 374–394.

Paulsen, D. J., & Brewer, V. E. (1999). The spousal SROK revisited: A comparison of Chicago and 
Houston intimate partner homicide ratios. Gender Issues, 18(1), 88–100.

People v Colberg, 182 Misc. 2d 798, 701 N.Y.S. 2d 608 (1999).
People v Sheehan 997 N.E. 2d 151 (N.Y. 2013).
Petrosky, E., Blair, J. M., Betz, C. J., Fowler, K. A., Jack, S. P., & Lyons, B. H. (2017). Racial and 

ethnic differences in homicides of adult women and the role of intimate partner violence—
United States, 2003–2014. Morbidity and Mortality Weekly Report, 66(28), 741.

C. Paradis et al.

https://www.nytimes.com/2017/04/30/us/immigrants-deportation-sexual-abuse.html
https://journals.sagepub.com/doi/10.1177/0886109913495644
https://journals.sagepub.com/doi/10.1177/0886109913495644


377

Potoczniak, M. J., Murot, J. E., Crosbie-Burnett, M., & Potoczniak, D. J. (2003). Legal and psy-
chological perspectives on same-sex domestic violence: A multisystemic approach. Journal of 
Family Psychology, 17(2), 252.

Prather, C., Fuller, T. R., Marshall, K. J., & Jeffries, W. L., 4th. (2016). The impact of racism on 
the sexual and reproductive health of African American women. Journal of Women’s Health 
(2002), 25(7), 664–671.

Puzone, C. A., Saltzman, L. E., Kresnow, M. J., Thompson, M. P., & Mercy, J. A. (2000). National 
trends in intimate partner homicide: United States, 1976-1995. Violence Against Women, 6(4), 
409–426.

Raj, A., & Silverman, J. (2002a). Violence against immigrant women: The roles of culture, context, 
and legal immigrant status on intimate partner violence. Violence Against Women, 8(3), 367–398.

Raj, A., & Silverman, J.  G. (2002b). Intimate partner violence against South Asian women in 
greater Boston. Journal of the American Medical Women’s Association (1972), 57(2), 111–114.

Remafedi, G., French, S., Story, M., Resnick, M. D., & Blum, R. (1998). The relationship between 
suicide risk and sexual orientation: Results of a population-based study. American Journal of 
Public Health, 88(1), 57–60.

Rennison, C. M. (2003). Intimate partner violence, 1993–2001, Bureau of justice statistics crime 
data brief. Retrieved from https://www.bjs.gov/content/pub/pdf/ipv01.pd

Ringel, S., & Bina, R. (2007). Understanding causes of and responses to intimate partner violence 
in a Jewish orthodox community: Survivors’ and leaders’ perspectives. Research on Social 
Work Practice, 17(2), 277–286.

Roguski, M. (2012). Pets as pawns: The co-existence of animal cruelty and family violence. Report 
prepared for Royal New Zealand Society for the Prevention of Cruelty to Animals and The 
National Collective of Independent Women’s Refuges. Retrieved from http://nationallinkcoali-
tion.org/wp-content/uploads/2013/01/DV-PetsAsPawnsNZ.pdf

Russell, B. L. (2010). Battered woman syndrome as a legal defense: History, effectiveness and 
implications. Jefferson, NC: McFarland & Company.

Russell, B. L., & Melillo, L. S. (2006). Attitudes toward battered women who kill: Defendant typi-
cality and judgments of culpability. Criminal Justice and Behavior, 33(2), 219–241.

Schneider, E. M. (1986). Describing and changing: Women’s self-defense work and the problem of 
expert testimony on battering. Women’s Rights Law Reporter., 9, 195–225.

Schreder, Carol (Producer) & Greenwald, Robert (Director). (October 8, 1984).The Burning Bed 
[Television Broadcast]. NBC.

Schuller, R. A., & Vidmar, N. (1992). Battered woman syndrome evidence in the courtroom: A 
review of the literature. Law and Human Behavior, 16(3), 273.

Scott v. Hart, No. C-76-2395 (N.D. Cal. Filed Oct. 28, 1976).
Seelman, K. L. (2015). Unequal treatment of transgender individuals in domestic violence and 

rape crisis programs. Journal of Social Service Research, 41(3), 307–325.
Seligman, M. E. (1972). Learned helplessness. Annual Review of Medicine, 23(1), 407–412.
Siemieniuk, R.  A., Krentz, H.  B., & Gill, M.  J. (2013). Intimate partner violence and HIV: A 

review. Current HIV/AIDS Reports, 10(4), 380–389.
Simmons, S. B., Knight, K. E., & Menard, S. (2015). Consequences of intimate partner violence on 

substance use and depression for women and men. Journal of Family Violence, 30(3), 351–361.
St. Vil, N. M., Sabri, B., Nwokolo, V., Alexander, K. A., & Campbell, J. C. (2017). A qualitative 

study of survival strategies used by low-income black women who experience intimate partner 
violence. Social Work, 62(1), 63–71.

State v Kelly 97 N.J. 178; 478 A.2d 364 (1984).
State v Norman 324 N.C. 253, 378 S.E.2d 8 (1989).
Stephenson, R., & Finneran, C. (2013). The IPV-GBM scale: A new scale to measure intimate 

partner violence among gay and bisexual men. PLoS One, 8(6), e62592.
Stevenson, R., Fitzgerald, A., & Barrett, B. (2018). Keeping pets safe in the context of intimate part-

ner violence: Insights from domestic violence shelter staff in Canada. Affilia, 33(2), 236–252.
Stockman, J. K., Hayashi, H., & Campbell, J. C. (2015). Intimate partner violence and its health 

impact on ethnic minority women. Journal of Women’s Health, 24(1), 62–79.

15 Intimate Partner Violence: Psychological Effects and Legal Defenses

https://www.bjs.gov/content/pub/pdf/ipv01.pd
http://nationallinkcoalition.org/wp-content/uploads/2013/01/DV-PetsAsPawnsNZ.pdf
http://nationallinkcoalition.org/wp-content/uploads/2013/01/DV-PetsAsPawnsNZ.pdf


378

Straus, M. A., & Gelles, R.  J. (1990). How violent are American families? Estimates from the 
National Family Violence Resurvey and other studies. In M. A. Straus & R. J. Gelles (Eds.), 
Physical violence in American families: Risk factors and adaptations to violence in 8,145 fami-
lies (pp. 95–112). New York, NY: Routledge Taylor and Francis Group.

The United States Department of Justice Archives (2014). VAWA 2013 Nondiscrimination pro-
vision: Making programs accessible to all victims of domestic violence, sexual assault, 
dating violence and stalking. Retrieved from https://www.justice.gov/archives/ovw/blog/
vawa-2013-nondiscrimination-provision-making-programs-accessible-all-victims-domestic

Thompson, R. S., Bonomi, A. E., Anderson, M., Reid, R. J., Dimer, J. A., Carrell, D., & Rivara, 
F.  P. (2006). Intimate partner violence: Prevalence, types, and chronicity in adult women. 
American Journal of Preventive Medicine, 30(6), 447–457.

Tjaden, P., & Thoennes, N. (2000). Prevalence and consequences of male-to-female and female-to- 
male intimate partner violence as measured by the National Violence Against Women Survey. 
Violence Against Women, 6(2), 142–161.

Tjaden, P., Thoennes, N., & Allison, C. J. (1999). Comparing violence over the life span in samples 
of same-sex and opposite-sex cohabitants. Violence and Victims, 14(4), 413.

Tombaugh, T. N. (1996). Test of memory malingering: TOMM. New York/Toronto, Canada: MHS 
Assessments.

United States Department of Justice. (2011a). Office of Justice Programs Fact Sheet. Retrieved 
from https://ojp.gov/newsroom/factsheets/ojpfs_domesticviolence.html

United States Department of Justice. (2011b). Crime in the United States, 2010. Washington, D.C: 
Federal Bureau of Investigation, Uniform Crime Reports.

VAWA: Udall celebrates Senate reauthorization of VAWA. (2012). Lanham, MD: Federal 
Information & News Dispatch Violence Against Women & Department of Justice Reauthorization 
Act of 2005. Retrieved from https://www.govinfo.gov/content/pkg/PLAW-109publ162/pdf/
PLAW-109publ162.pdf

Violence Against Women Reauthorization Act of 2005, 42 U.S.C. §§ 13701 (2005). https://www.
congress.gov/bill/109th-congress/house-bill/3402

Violence Against Women Reauthorization Act of 2013, 42 U.S.C. §§ 13701 (2013). https://www.
justice.gov/tribal/violence-against-women-act-vawa-reauthorization-2013-0

Violence Against Women Act of 1994 (1994). Retrieved from https://legcounsel.house.gov/
Comps/DOMVIOL.PDF

Volpp, L. (2011). Framing cultural difference: Immigrant women and discourses of tradition. 
Differences, 22(1), 90–110.

Waldner-Haugrud, L.  M., Gratch, L.  V., & Magruder, B. (1997). Victimization and perpetra-
tion rates of violence in gay and lesbian relationships: Gender issues explored. Violence and 
Victims, 12, 173–184.

Walker, L. E. (1979). The battered woman. New York, NY: Harper & Row.
Walker, L. A. (1984) Battered women, psychology, and public policy. American Psychologist 

39(10):1178–1182.
Walker, L. E. (1992). Battered women syndrome and self-defense. Notre Dame Journal of Ethics 

& Public Policy, 6, 321.
Walker, L. E. (1996). Assessment of abusive spousal relationships. New York, NY: Wiley.
Walker, L. E. (2016). The battered woman syndrome (4th ed.). New York, NY: Springer.
Wells, C. (1994). Battered woman syndrome and defenses to homicide: Where now? Legal Studies, 

14(2), 266–276.
West, C. (2018). Intimate partner violence in African American couples. In R. A. Javier & W. G. 

Herron (Eds.), Understanding domestic violence: Theories, challenges, and remedies (pp. 213–
236). Lantham, MD: Rowman & Littlefield.

Wilson, M. I., & Daly, M. (1992). Who kills whom in spouse killings? On the exceptional sex ratio 
of spousal homicides in the United States. Criminology, 30(2), 189–216.

Yoshihama, M., & Dabby, C. (2015). Facts & stats report: Domestic violence in Asian & Pacific 
Islander homes. Retrieved from https://s3.amazonaws.com/gbv-wp-uploads/wp-content/
uploads/2019/02/01204358/Facts-Stats-Report-DV-API-Communities-2015-formatted2019.pdf

C. Paradis et al.

https://www.justice.gov/archives/ovw/blog/vawa-2013-nondiscrimination-provision-making-programs-accessible-all-victims-domestic
https://www.justice.gov/archives/ovw/blog/vawa-2013-nondiscrimination-provision-making-programs-accessible-all-victims-domestic
https://ojp.gov/newsroom/factsheets/ojpfs_domesticviolence.html
https://www.govinfo.gov/content/pkg/PLAW-109publ162/pdf/PLAW-109publ162.pdf
https://www.govinfo.gov/content/pkg/PLAW-109publ162/pdf/PLAW-109publ162.pdf
https://www.congress.gov/bill/109th-congress/house-bill/3402
https://www.congress.gov/bill/109th-congress/house-bill/3402
https://www.justice.gov/tribal/violence-against-women-act-vawa-reauthorization-2013-0
https://www.justice.gov/tribal/violence-against-women-act-vawa-reauthorization-2013-0
https://www.legcounsel.house.gov/Comps/DOMVIOL.PDF
https://www.legcounsel.house.gov/Comps/DOMVIOL.PDF
https://s3.amazonaws.com/gbv-wp-uploads/wp-content/uploads/2019/02/01204358/Facts-Stats-Report-DV-API-Communities-2015-formatted2019.pdf
https://s3.amazonaws.com/gbv-wp-uploads/wp-content/uploads/2019/02/01204358/Facts-Stats-Report-DV-API-Communities-2015-formatted2019.pdf


379© Springer Nature Switzerland AG 2020
R. A. Javier et al. (eds.), Assessing Trauma in Forensic Contexts, 
https://doi.org/10.1007/978-3-030-33106-1_16

Chapter 16
Trauma, Assessment, and Management 
in Sexual Offender Contexts

Raina V. Lamade

 Introduction

Sexual assault is a pervasive public health issue. One in four women and one in six 
men have been sexually abused by age 18 (NSVRC, 2015, p. 1), and lifetime rates 
equate to more than one in three and nearly one in four that have experienced sexual 
violence involving physical contact (Centers for Disease Control and Prevention, 
2019). Sexual assault remains one of the most underreported crimes (NSVRC, 
2015), and the majority of sexual assaults are never reported to law enforcement 
(Kilpatrick, Edmunds, & Seymour, 1992). Sexual offending behaviors range from 
verbal sexual harassment to noncontact offenses (exposure, public masturbation) to 
contact offenses, including rape. This also includes the production, distribution, and 
possession of child pornography that was thought to be almost eradicated, if not at 
least significantly reduced, through successful law enforcement efforts until the 
advent of the Internet (United States Department of Justice, 2011).

Other than the fact that the majority of sexual offenders are male, they constitute 
a heterogeneous group of individuals defined by an illegal behavior (Knight, 
Rosenberg, & Schneider, 1985), who are regulated and managed by state and fed-
eral laws (Lamade & Prentky, 2019). Many laws (e.g., 34 US Code § 20901) were 
initiated as a result of high-profile crimes and contain the names of the respective 
victims (e.g., Adam Walsh, Jacob Wetterling, Megan Kanka) and predominantly 
represent legislators’ attempts to assuage the fears of concerned citizens, rather than 
a comprehensive approach based on research (Lamade & Prentky, 2019).

Over the past 20 years, media coverage has drawn the public’s attention to sexual 
assault, particularly within three specific contexts: Internet child pornography and 
sexual solicitation of minors, campus sexual assault/misconduct (CSA), and military 
sexual trauma (MST). The Internet is considered interstate commerce, and therefore, 
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Internet child pornography production, distribution, and possession fall under federal 
statutes. Additionally, solicitation of a minor for sexual activity and traveling across 
state lines to engage in sexual activity with a minor also fall under federal statutes. 
Military sexual trauma (MST) is the term defined by the Department of Veterans 
Affairs as “experiences of sexual assault or repeated, threatening sexual harassment 
that a Veteran experienced during his or her military service” (United States 
Department of Veterans Affairs, n.d.). Title 38 (38 US Code § 1720D) of federal law 
provides counseling and treatment  benefits for veterans who experienced sexual 
trauma incurred during service. The Department of Defense’s latest report on sexual 
assault in the military for fiscal year 2018 indicated a 12.6% increase in reports made 
in fiscal year 2017 (Department of Defense, 2019). Results of this survey sparked 
congressional action that included the introduction of a new bill, H.R.1092: 
Servicemembers and Veterans Empowerment and Support Act of 2019 (Bennett, 
2019). The literature on campus sexual misconduct dates back to the 1950s with 
Kanin and Kirkpatrick, who were one of the first teams to examine sexual aggression 
on college campuses (Kanin, 1957; Kirkpatrick & Kanin, 1957). They found that a 
significant proportion of college women (20–25%) reported sexually coercive expe-
riences involving their male collegiate peers (Kanin, 1957). Koss and colleagues 
published a series of landmark studies (1982, 1985, 1987) demonstrating the prob-
lem of sexual assault on college campuses, yet it took decades to come to the atten-
tion of the general public. Research has shown that both MST and CSA have two 
common factors, the involvement of alcohol (in MST, alcohol was involved in 62% 
of victimized women and 49% of victimized men) and familiarity with the perpetra-
tor (Abbey, Jacques-Tiura, & Lebreton, 2011; Abbey, Parkhill, Jacques- Tiura, & 
Saenz, 2009; Department of Defense, 2019). Additionally, recent reports of sexual 
abuse perpetrated by celebrities (e.g., Bill Cosby), wealthy businessmen and media 
moguls (e.g., Harvey Weinstein) resulted in the development or expansion of move-
ments such as “MeToo” (#metoo) and “Time’s Up Now” that have raised awareness 
of the pervasive issue of sexual aggression. Legislation governing sex offenders is 
driven by public outrage and mobilization which requires awareness that typically 
stems from high-profile cases and media coverage.

 Legislation

The point of this section and corresponding table (Table 16.1) below is to highlight 
the numerous laws that pertain to sex crimes, including management law of sex 
offenders when they return to the community, and the challenges that these laws 
raise. The earliest state policies regarding sex offenders date back to the 1930s and 
involve the psychiatric commitment of “sexual psychopaths” (Sutherland, 1950). 
Beginning in the early 1990s, numerous federal acts were put forth ostensibly to 
protect the public from sexual assault and exploitation. Currently, the majority of 
federal criminal laws that pertain to sexual crimes are contained in Title 18 (Crimes 
and Criminal Procedure) and Title 34 (Crime Control and Law Enforcement) and 
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Table 16.1 List of relevant federal and Uniform Code of Military Justice (UCMJ) lawsa

Name of act or statute Notes

The Violence Against 
Women Act (VAWA) of 1994
H.R.1585 – Violence Against 
Women Reauthorization Act 
of 2019

Codified under Title 42, transferred to Title 34. Reauthorized in 
2000, 2005, and 2013
The current Reauthorization Act of 2019 passed the house and 
was in the senate as of April 2019

The Wetterling Act
The Wetterling 
Improvements Act of 1997 
(P.L. 105–119)

Passed in 1994 as part of the Violent Crime Control and Law 
Enforcement Act (42 U.S.C. 14071)
Currently under 34 US Code Subchapter I: Sex Offender 
Registration and Notification
34 U.S.C. § 20902: Establishment of program (establishes the 
Jacob Wetterling, Megan Kanka, and Pam Lychner Sex Offender 
Registration and Notification Program)

The Amended Wetterling Act 
of 1996, known as “Megan’s 
Law” (P. L. 104–145)

Currently under 34 US Code Subchapter I: Sex Offender 
Registration and Notification
34 U.S.C. § 20902: Establishment of program (establishes the 
Jacob Wetterling, Megan Kanka, and Pam Lychner Sex Offender 
Registration and Notification Program)

28a U.S.C. Rule 413. Similar 
Crimes in Sexual-Assault 
Cases
28a U.S.C. Rule 414. Similar 
Crimes in Child-Molestation 
Cases

These are amendments to the Federal Rules of Evidence in 
1994/1995 to include prior sex crimes

The Pam Lychner Sexual 
Offender Tracking and 
Identification 
Act (42 U.S.C. 14,072) in 
1996

Currently under 34 US Code Subchapter I: Sex Offender 
Registration and Notification
34 U.S.C. § 20902: Establishment of program (establishes the 
Jacob Wetterling, Megan Kanka, and Pam Lychner Sex Offender 
Registration and Notification Program)

The Victims of Trafficking 
and Violence Prevention Act 
of 2000

Contained under 22 U.S.C. Chapter 78: Trafficking Victims 
Protection. See Chapter 78 for details. This includes:
22 U.S.C. § 7105: Protection and assistance for victims of 
trafficking
22 U.S. Code § 7106: Minimum standards for the elimination of 
trafficking
22 U.S.C. § 7107: Actions against governments failing to meet 
minimum standards. This requires foreign governments to make 
minimum standards to eliminate human trafficking and outlines 
actions against the said governments who fail to comply
This also required registered sex offenders to notify the state of 
any institution of high education where they were enrolled. It 
also amended the Higher Education Act of 1965 to require 
institutions that are obligated to disclose campus security policy 
and campus crime statistics to provide notice on how to obtain 
this information

The Federal Child Abuse 
Prevention and Treatment 
Act (CAPTA) of 2003 
(reauthorized in 2010)

Contained under 42 U.S.C. Chapter 67: Child Abuse Prevention 
and Treatment and Adoption Reform. Title I is found in 
Subchapter I and Title II of this Act is found in Subchapter II

(continued)
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Table 16.1 (continued)

Name of act or statute Notes

Prosecutorial Remedies and 
Other Tools to end the 
Exploitation of Children 
Today (PROTECT) Act, Pub. 
L. 108–21, § 362, 117 Stat. 
665 (2003)

Codified at 18 U.S.C. § 2252(B): Misleading Names on the 
Internet.
Established a national Amber Alert coordinator for abducted 
children.
(34 U.S. Code§ 20501.National coordination of AMBER Alert 
communications network) 
Amends laws related to sexual tourism, laws related to penalties 
for child pornography, stricter penalties for sex offenders who 
perpetrate offenses, and changes to the Tier Sex Offender 
Registry.

The Adam Walsh Child 
Protection and Safety Act of 
2006 (P. L. No. 109–248, 
42 U.S.C. 16901)
(P. L. No. 109–248, 
42 U.S.C. 16971)

This included SORNA (Sex Offender Registration and 
Notification Act) which was passed in 2006 under Title I of the 
Adam Walsh Child Protection and Safety Act and established a 
comprehensive national system for the registration of all sex 
offenders (Title I, §301). While SORNA establishes a basic 
standard of registration and notification, its implementation 
occurs at the local level, with each jurisdiction making 
determinations about who is required to register and what 
information is included, but all jurisdictions submit all of their 
information to the National Sex Offender Registry (NSOR) 
(United States Department of Justice, 2019)
The Adam Walsh Child Protection and Safety Act also contained 
legislation authorizing the federal government to civilly commit 
“sexually dangerous persons” in federal custody. See 34 U.S.C.  
§ 20971
Now contained under 34 U.S.C. Chapter 209: Child Protection 
and Safety which consists of three subchapters listed below in 
the next three rows

34 U.S.C. Chapter 209, 
Subchapter I, Part A: Sex 
Offender Registration and 
Notification (consists of 
§20901–§20962)

34 U.S.C. § 20911: Relevant definitions
Sex Offender Registration and Notification
including Amie Zyla expansion of sex offender definition and 
expanded inclusion of child predators and sets a three-tiered 
sexual offender registry system. Tier I is the lowest registration 
level with a mandatory requirement of 15 years that may be 
dropped to 10 years if the sex offender has a clean record. Tier II 
requires a 25-year registration period, and Tier III, the highest 
level, requires lifetime registration, unless the individual is a 
juvenile, wherein the period is 25 years, if he/she maintains a 
clean record. Sexual offenses perpetrated against minors are 
classified as levels II and III. While the understandable goal of 
registration is to protect society, it is important to remember that 
this is the only type of crime for which there is a legal 
requirement to register after having served one’s sentence, and 
that carries serious repercussions for failure to comply

34 U.S.C. § 20971: 
Commitment of Dangerous 
Sex Offenders

This is Subchapter II of 34 U.S.C. Chapter 209

(continued)
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Table 16.1 (continued)

Name of act or statute Notes

34 U.S.C. Chapter 209, 
Subchapter III: Grants and 
Other Provisions (consists of 
§20981–§20991)

Includes:
34 U.S.C. § 20945 which established the SMART (Sex Offender 
Sentencing, Monitoring, Apprehending, Registering, and 
Tracking). The SMART Office is the branch of the Department 
of Justice responsible for all aspects of sex offender 
apprehension and management and brings together law 
enforcement and clinical services providers
34 U.S.C. § 20985 established funding for the nonprofit RAINN: 
Rape, Abuse and Incest National Network

The Keeping the Internet 
Devoid of Sexual Predators 
Act of 2008 (P.L. No. 
110–400)

This was also known as the Kids Act of 2008. Reclassified 
under: 34 U.S.C. § 20915 and 34 U.S.C. § 20901

Justice for Victims of 
Trafficking Act, and Military 
Sex Reporting Act, Title V of 
the Justice for Victims of 
Trafficking Act

This amended various laws in Titles 6, 18, 22, 28, 29, 31, 34, 39, 
and 42. This included legislation to support survivors of human 
trafficking, such as 18 U.S.C. § 3014: Additional special 
assessment fine and support to law enforcement to combat 
human trafficking

International Megan’s Law to 
Prevent Child Exploitation 
and Other Sexual Crimes 
Through Advanced 
Notification of Traveling Sex 
Offenders (P.L. No. 
114–119)

Created: 22 U.S. Code § 212b.Unique passport identifiers for 
covered sex offenders
Currently also under 34 U.S. C. § 21501. Findings
Amended: 22 U.S. Code § 2152d. Assistance to foreign countries 
to meet minimum standards for the elimination of trafficking and 
other laws

18 U.S.C. §1591: Sex 
trafficking of children or by 
force, fraud, or coercion
18 U.S.C. §2241: Aggravated 
sexual abuse
18 U.S.C. §2242: Sexual 
abuse
18 U.S.C. §2243: Sexual 
abuse of ward or child
18 U.S.C. §2244: Abusive 
sexual contact
18 U.S.C. §2245: Sexual 
abuse resulting in death
18 U.S.C. §2244: Failure to 
register
18 U.S.C. §2251: Sexual 
exploitation of children
18 U.S.C. §2251A: Selling 
or buying children

(continued)
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Table 16.1 (continued)

Name of act or statute Notes

18 U.S.C. §2252: 
Transporting, distributing, or 
selling child sexually 
exploitive material
18 U.S.C. §2252A: 
Transporting or distributing 
child pornography
18 U.S.C. §2252B: 
Misleading Internet domain 
names
18 U.S.C. §2252C: 
Misleading Internet website 
source codes
18 U.S.C. §2260: Making 
child sexually exploitative 
material overseas for export 
to the United States
18 U.S.C. §2421: 
Transportation generally
18 U.S.C. §2422: Coercing 
or enticing travel for illicit 
sexual purposes
18 U.S.C. §2423: Travel 
involving illicit sexual 
activity with a child
18 U.S.C. §2424: Filing false 
statement concerning an 
alien for illicit sexual 
purposes
18 U.S.C. §2425: Interstate 
transmission of information 
about a child relating to illicit 
sexual activity
UCMJ Art. 120: Rape, sexual 
assault, aggravated sexual 
contact, and abusive sexual 
contact
UCMJ Art. 120b: Rape, 
sexual assault, and sexual 
abuse of a child
UCMJ Art. 134 that is 
conduct that could bring 
discredit upon the armed 
forces that are not capital 
offenders

Sexual offenses can also be charged under a general article 
(United States Department of Justice, SMART, 2019)

aThis table includes the main statues and acts pertaining to sexual offenses/offenders, but is not an 
exhaustive list.
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have been outlined in the table below, along with laws pertaining to sex offenders 
within the Uniform Code of Military Justice. There are, however, additional laws 
found under other titles that pertain to sex offenders, for example, 42 US Code § 
13663: Ineligibility of dangerous sex offenders for admission to public housing 
prohibits Tier III (lifetime registered) sex offenders admission to federally assisted 
housing.

Currently, at the state level, although all states have laws against sexual assault, 
the definitions and categories vary, but are usually graded according to severity 
(Lamade & Prentky, 2019). The most significant focus has involved management 
and civil commitment laws that began in 1990 when the first sexually violent preda-
tor (SVP) law was passed in the State of Washington (WA Laws of 1990, ch. 3), 
with other states soon following suit (Lamade & Prentky, 2019). DeMatteo and col-
leagues (2015) found that SVP laws differed considerably in terms of standards of 
proof, commitment procedures, definitions of terms, appeals, and safeguards. 
LaFond (2000) draws a distinction that SVP laws are different from ordinary civil 
commitment laws because they do not require the individual to suffer from a serious 
mental disorder and in some locations, there are no bona fide treatment programs 
where individuals are committed. Miller (2010) argues that treatment is a constitu-
tional right for individuals who are involuntarily committed. Twenty states and the 
District of Columbia have laws allowing the involuntary civil commitment of sexual 
offenders which allow sex offenders to be confined in a secure facility after incar-
ceration when a court has determined that they are likely to be at risk of future 
sexual violence (Association for the Treatment of Sexual Abusers ATSA, 2010). 
Concerns regarding the constitutionality (ex post facto and double jeopardy law) of 
sex offender involuntary commitment as well as due process violations have been 
raised (DeMatteo et al., 2015; Levenson, 2003). In Kansas v. Hendricks (1997), the 
Supreme Court of the United States upheld that Kansas’ definition of “mental 
abnormality” (including personality disorders) satisfied substantive due process 
requirements. The United States Supreme Court also decided that civil commitment 
does not constitute a second prosecution and is not punitive, as its aims are not ret-
ribution and deterrence. Punishment is an essential prerequisite for double jeopardy 
and ex post facto claims, and since civil commitment is nonpunitive, it does not 
constitute double jeopardy or violate ex post facto laws. The Court noted that treat-
ment, if possible, was an ancillary goal. The Court said that it has upheld involun-
tary commitment statutes that detain people who are unable to control their behavior 
and therefore pose a danger to themselves or others. As per this ruling, commitment 
of sex offenders requires a current “mental abnormality,” not a “mental illness,” 
which, in this case, included paraphilia, a likelihood of future sexual crimes, and a 
link between the two. ATSA put forth an amicus brief stating that the “cannot con-
trol” standard is untenable and is impossible to assess (ATSA, 2000). In Kansas v. 
Crane (2002), the Court elaborated on Hendricks and said that a total or complete 
lack of control is not required, but merely an abnormality or disorder that makes it 
difficult for the person to control their behavior (i.e., that there must be a finding of 
some inability to control behavior). The Court, however, left it to legislatures to 
determine how lack of control is proven in their jurisdiction (Kansas v. Crane, 2002). 
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There are challenges of meeting the legal standards (Harris, 2017), as well as these 
standards being inconsistent with the empirical science of risk. For example, the 
New York v. Donald DD (2014) ruling found that antisocial personality disorder and 
psychopathy (conditions closely linked to risk of recidivism) did not meet the stan-
dard of “mental abnormality.” In New York v. Kenneth T (2013), it was decided that 
the state failed to offer evidence of the defendant’s “volitional impairment” or 
inability to control his sexual misconduct (Harris, 2017). Civil commitment can be 
costly (Levenson, 2003) with release from commitment for sex offenders being rare 
(Harris, 2017; Levenson, 2003), particularly since in most states, individuals are 
committed indefinitely with yearly evaluations until they are no longer considered 
dangerous to others (Miller, 2010). Texas, however, has an exclusively community- 
based commitment program (ATSA, 2010) where sex offenders are monitored by 
GPS, have a supervised case manager, and are subject to polygraphs and penile 
plethysmographs (Miller, 2010).

 Assessment and Treatment

The primary concern from which most corollary questions emerge about sex offend-
ers is the risk of recidivism (i.e., committing another sexual crime) and treatment/
interventions/management strategies to reduce risk. Because the focus of this chap-
ter is about trauma within this population, this section provides only a brief over-
view that is predominantly based on male contact offenders. Recidivism rates are 
typically based on record data (e.g., arrests, criminal convictions), and because 
many sexual offenses are not reported, recidivism rates are a “diluted measure of 
reoffending” (Przybylski, 2015, p. 1). Research shows that most sex offenders do 
not re-offend sexually, with recidivism rates for sexual offenders ranging from 5% 
to 14% and about 13% for child molesters (Hanson & Bussiere, 1998; Hanson & 
Morton-Bourgon, 2005; Langan, Schmitt, & DuRose, 2003; Schultz, 2014). Perhaps 
one of the largest studies from the US Department of Justice found a 5.3% recidi-
vism rate (Langan et al., 2003). Rates, however, vary by time period measured (i.e., 
rates increase as the time period increases because there is more time for recidivism 
to be detected; Przybylski, 2015) and types of offenders (Harris & Hanson, 2004). 
For example, incest offenders had the lowest rates of recidivism (13% after 15 years) 
and extrafamilial boy-victim child molesters had the highest rates (35% after 
15 years) across all three periods (5, 10, and 15 years) (Harris & Hanson, 2004).

Comprehensive information about risk factors (see Hanson & Bussiere, 1998; 
Hanson & Morton-Bourgon, 2005 and Mann, Hanson, & Thornton, 2010), risk 
assessment, and treatment within this population can be obtained through the 
resources at the end of this chapter. Risk assessment tools for Internet offenders are 
still in the nascent stages of development. For a comprehensive overview of Internet 
sexual offenders, see Seto (2013).

It goes without saying that like any assessment, the validity of risk assessment is 
dependent upon accurate data. As in most forensic contexts, where confidentiality is 
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typically at best limited, the stakes of disclosing information, particularly for sex 
offenders, are higher with potentially significant consequences to one’s liberty and 
life. It must therefore be underscored that within this population, because of the 
crime, personal details about sexual activity, thoughts, and fantasies are asked and 
the disclosure of such can have major impact on the individual. Sex offenders can 
be civilly committed and are subject to management laws after they have served 
their sentences.

The primary assessment question is the level of risk of recidivism. To reiterate, 
these risk factors and assessment tools are based on samples of adult male offend-
ers. Risk factors that predict recidivism fall into static/historic (i.e., those that are 
fixed and unchangeable) and dynamic (i.e., those that can change or be modified) 
(Hanson, 1998). Factors associated with sexual recidivism include sexual deviancy, 
antisocial orientation, sexual attitudes, intimacy deficits, adverse childhood envi-
ronment, general psychological problems (e.g., anxiety, mental illness), and clinical 
presentation (e.g., denial, minimization, low motivation for treatment) (Hanson & 
Morton-Bourgon, 2005). The two main categories/approaches to sex offender risk 
assessment used today are actuarial tools (e.g., Static-99/02) and structured profes-
sional judgment (SPJ). A third approach, anamnestic, uses behavioral analysis to 
determine risk factors but is an individualistic approach that is not based on larger 
nomothetic data. The original approach, unstructured clinical judgment, has been 
shown to have poor predictive accuracy compared to actuarial and SPJ tools 
(Heilbrun, Yassuhara, & Shah, 2010). While both actuarial and SPJ tools use vari-
ables that are empirically related to outcome (i.e., sexual re-offending), actuarial 
tools provide a predictive score that is usually associated with a percentage of likeli-
hood or re-offense at some time period (e.g., 5 years), whereas SPJs leave the final 
judgment (usually low, medium, or high risk) to the evaluator (Heilbrun et  al., 
2010). Actuarial assessment is based on mathematical formulas, usually regression 
or discriminative analysis (Prentky, Barbaree, & Janus, 2015), to arrive at a proba-
bility (or score) of some outcome (Grove & Meehl, 1996). Actuarial tools consist 
predominantly of historic variables and therefore provide limited guidance for vari-
ables that can be targeted (i.e., changed) through psychological interventions. They 
include the Static-99/02 (Hanson & Thornton, 1999; Harris, Phenix, Hanson, & 
Thornton, 2003; Phenix et  al., 2012), the Sex Offender Risk Appraisal Guide 
(SORAG; Quinsey, Harris, Rice, & Cormier, 2006), the Rapid Risk Assessment of 
Sex Offender Recidivism (RRASOR; Hanson, 1997), MnSOST-R (Epperson, Kaul, 
Huot, Goldman, & Alexander, 2003), and the Risk Matrix-2000 Sex (Thornton 
et  al., 2003). Structured professional judgment (SPJ) tools include the STABLE 
(Brankley, Helmus, & Hanson, 2017), ACUTE 2007 (Hanson, Harris, Scott, & 
Helmus, 2007), SVR-20v3 (Boer, Hart, Kropp, & Webster, 2017), and the JSOAP-II 
(for juveniles; Prentky & Righthand, 2003). Hanson and Morton-Bourgon (2009) 
found that the best supported instruments for assessing sexual recidivism were the 
Static-99, Static-2002, MnSOST-R, Risk Matrix-2000 Sex, and the SVR-20.

As part of a comprehensive assessment, in addition to a psychosocial history, 
including a psychosexual history, physiological or performance-based tools may be 
used to assess sexual behavior and interest, and include the Abel Assessment for 
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Sexual Interest (AASI) and the plethysmograph. The Abel is used to measure an 
individual’s sexual interest and obtain information about problematic sexual behav-
ior. The latest version, Abel Assessment for Sexual Interest-3, contains both objec-
tive (e.g., visual reaction time to determine sexual interest; measures of cognitive 
distortions, social desirability) and self-report (sexual fantasies, sexual behaviors, 
Internet child pornography consumption). See https://abelscreening.com/research-
development/for a listing of research papers. Various state departments of correc-
tions and agencies use Abel tools, and they have been accepted in court. However, 
the Abel and corresponding expert testimony have been challenged under the 
Daubert standard and Rule 702 (Federal Rules of Evidence) and deemed inadmis-
sible (see United States v. White Horse and U.S. v. Birdsbill). ATSA (2014) recog-
nizes that phallometry and viewing time may be useful to obtain objective behavioral 
data about the client that may not be readily obtained through other assessment 
means, to explore the reliability of self-report, and to explore potential changes 
(e.g., treatment progress).

Likewise, ATSA recognizes that the polygraph may have utility in facilitating 
disclosure about offending behaviors, sexual history, and treatment compliance. 
The polygraph is not admissible in most jurisdictions. Therefore, it is advisable 
to consider the rules of evidence within the jurisdiction when planning 
assessments.

Levenson and D’Amora (2007) argue that treatment should be an integral com-
ponent of any strategy designed to combat sexual violence. Treatment for sex 
offenders is typically CBT (cognitive behavioral therapy), and initial programs 
emphasized a relapse prevention approach (similar to substance abuse) (Laws, 
1989). Relapse prevention has been replaced with a risk-needs-responsivity (RNR) 
framework (Andrews & Bonta, 2007). RNR states that treatment targets risk factors 
and that dose is a function of risk. Those with the greatest risk and need factors get 
the most intensive treatment, which involves targeting the offenders’ specific risk 
factors. An alternative approach called the Good Lives Model (GLM) focuses on 
improving interpersonal strengths rather than targeting risk factors (Schultz, 2014). 
GLM takes the perspective that the major driving focus in treatment should be 
human well-being and enhancing a client’s capabilities to improve quality of life, 
rather than managing their risk (Ward & Steward, 2003). They argue that targeting 
risk factors alone is insufficient and will not motivate offenders to make positive 
change. Ward and Steward (2003) state that RNR and GLM are not mutually exclu-
sive and advocate for using them in conjunction.

As a general rule of thumb, there is a fair amount of denial and minimization 
within this population. As such, motivational interviewing/enhancement techniques 
are also employed (see Stinson & Clark, 2017). A treatment paradox exists because 
successful treatment requires candid discussion of fantasies and past transgressions 
that are not protected by privilege or confidentiality (Miller, 2010). Sex offender 
treatment records are the “most relied-upon documentation” and “also play a criti-
cal role at each stage of the commitment process” (Miller, 2010, p. 2112). Removing 
confidentiality, a cornerstone of treatment, can impact treatment and healing, but is 
particularly significant within commitment and management contexts, wherein 
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information obtained can lead to a loss of civil liberties and have long-standing 
consequences (Miller, 2010) that are potentially traumatic. Part of the therapeutic 
process with sex offenders, regardless of approach, is to acknowledge transgres-
sions and problematic behaviors (which may be used against them in future pro-
ceedings) and to take accountability and change. Failure to do so or refusal to 
participate in treatment may tip the balance in favor of commitment (Miller, 2010). 
Essentially, everything discussed during treatment has the potential to become dis-
coverable, and this presents a huge challenge for successful treatment and necessi-
tates an explicit informed consent about the lack of confidentiality. The incentives, 
therefore, to withhold information and refuse treatment (Miller, 2010) are under-
standable. The nature of the information discussed may evoke feelings of embar-
rassment, shame, or guilt, particularly if the sex offender is empathic or is developing 
perspective-taking skills (i.e., from the perspective of the victim(s)). Miller (2010) 
points out that due to these issues, participating in a treatment system is unfair and 
places participants in a catch-22 situation. If they refuse, it is viewed unfavorably by 
those making dispositional determinations, and if they genuinely engage, informa-
tion can be used in future proceedings with unfavorable outcomes. This inadver-
tently creates the path of superficial engagement (i.e., going through the motions 
without real commitment) where genuine information is not shared and renders 
treatment ineffective. This situation may exacerbate feelings of worthlessness and 
mental illness (e.g., depression, anxiety) (Miller, 2010).

 Childhood Trauma

Adverse childhood experiences are well documented in criminal populations 
(Garbarino, 2017). Retrospective research demonstrates that adverse, dysfunctional 
family environments are common among sex offenders (Hanson & Morton- Bourgon, 
2005; Lee, Jackson, Pattison, & Ward, 2002; Raymond, Coleman, Ohlerking, 
Christenson, & Miner, 1999; Smallbone & Dadds, 1998). This includes family envi-
ronments characterized by instability, abuse, and/or neglect (Prentky, 1999; Prentky 
et al., 2014). Alexander (1992) opined that it is the overall adversity of the childhood 
environment that should be considered, rather than the presence or absence of a 
specific type of childhood trauma (e.g., physical abuse). Childhood sexual abuse, for 
example, is often accompanied by a range of traumatic experiences (e.g., other types 
of abuse, neglect, family violence, economic hardships) (Jespersen, Lalumière, & 
Seto, 2009). When we consider abuse variables, it is  therefore important to consider 
not just whether and what type(s) of abuse had occurred. It is also important to con-
sider contextual factors such as the onset, duration, level of violence, and the family 
environment within which it occurred (i.e., high level of family dysfunction versus 
nurturing family environment).

A meta-analysis conducted by Babchishin, Hanson, and Hermann (2011) found 
that both Internet child pornography and contact offenders reported more childhood 
abuse compared to males in the general population. There is some evidence that these 
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factors may also be related to recidivism. Hanson and Harris (2000) compared sexual 
offense recidivists with non-recidivists and found that recidivists had significantly 
worse family backgrounds (i.e., sexual/emotional abuse, neglect, long-term separa-
tions from parents, negative relationships with their mothers) and were significantly 
more likely to be taken into the care of child protective services.

Sexually victimized child molesters were significantly more likely to have expe-
rienced a range of forms of childhood abuse (e.g., neglect, violence, instability) and 
associated difficulties (Craissati, McClurg, & Browne, 2002). Seghorn, Prentky, and 
Boucher (1987) similarly found that compared to non-sexually abused child molest-
ers, more than half of the sexually abused child molesters had fathers with a crimi-
nal history, three-quarters had fathers with substance abuse problems, more than a 
third had parents with a psychiatric history, more than three quarters were neglected, 
and five times as many came from homes in which other family members were 
sexually abused. Taken together, they concluded that “these data provide clear and 
unequivocal evidence for the association between childhood sexual victimization 
and severe parental pathology” (Seghorn et al., 1987, p. 266) and underscore the 
relevance of the overall level of dysfunction in the family environment.

Childhood adversity/abuse and family dysfunction have been incorporated into 
models of sexual offending as distal variables, which help set in motion an adverse 
pattern of interacting with the world (e.g., antisocial orientation), that, without the 
presence of other protective factors, may lead to more negative consequences (such 
as sexual offending) (e.g., Marshall & Barbaree, 1990). Childhood trauma seems to 
disrupt the development of normal attachment, leading to intimacy deficits, and 
interpersonal deficits that are hypothesized to be a factor related to patterns of sexu-
ally deviant behavior (Prentky, 1999). Conversely, children who come from highly 
nurturing home environments and are sexually assaulted are more likely to have the 
internal coping mechanisms, as well as external support systems, to recover from 
the experience relatively unscathed (Seghorn et al., 1987).

 Childhood Physical Abuse

Bard et al. (1987) found that 56% of their overall sample of sex offenders, which 
included rapists and child molesters, were physically abused and 49% were 
neglected by their families. Bumby and Hansen (1997) found that 39% of child 
molesters in their sample reported a history of physical abuse in childhood. Webb, 
Craissati, and Keen (2007) found that child molesters and Internet child  pornography 
offenders had experienced considerable levels of childhood difficulties, but child 
molesters reported significantly more physical abuse in childhood than Internet 
offenders, whereas McCarthy (2010) did not find any significant differences with 
respect to childhood physical or sexual abuse between contact and Internet offend-
ers. In a meta-analysis of sex offenders that included a non-sexually offending crim-
inal group, Jespersen et al. (2009) found that sex offenders did not differ significantly 
from non-sex offenders on childhood physical abuse or a history of childhood 
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emotional abuse or neglect. However, they found that compared to child molesters, 
sex offenders who perpetrate offenses against adults reported significantly more 
childhood physical abuse (Jespersen et al., 2009).

 Childhood Sexual Abuse

A meta-analysis found that 28.2% of sex offenders reported a history of child-
hood sexual abuse (Hanson & Slater,  1988) which exceeds the rate (approxi-
mately 10%) for nonoffending males in the community. Jespersen et al. (2009) 
conducted a meta- analysis and found that sex offenders reported significantly 
more childhood sexual abuse than non-sex offender criminals. Bard et al. (1987) 
found that one out of six offenders in their overall sample of sex offenders (con-
sisting of rapists and child molesters) was a victim of some type of family sex-
ual deviance (e.g., incest, child pornography) and one-quarter of the sample 
came from families where promiscuity or unusual sexual practices occurred. 
Contact and dual (contact and Internet pornography) offenders reported sig-
nificantly more childhood sexual abuse than Internet offenders (Sheldon & 
Howitt, 2008).

Childhood sexual abuse is uniquely associated with child molesters (Freund & 
Kuban, 1994). Sex offenders who perpetrated offenses against children (e.g., child 
molesters/pedophiles) were significantly more likely to report a history of (Cohen 
et al., 2002) and had higher prevalence rates of (Jespersen et al., 2009) childhood 
sexual abuse. Seghorn et al. (1987) compared rapists and child molesters and found 
that the incidence of childhood sexual assault among child molesters was twice as 
high as the incidence among rapists. Although many child molesters report a history 
of sexual abuse during childhood (Ames & Houston, 1990; Finkelhor, 1990; Hall & 
Hall, 2007; Murray, 2000), estimate ranges from less than 20% (i.e., McCarthy, 
2010) in an Internet offender sample, approximately half of which had contact sex-
ual offenses, to as high as over 60% (Cohen et al., 2002) in a small sample consist-
ing of male pedophiles.

Childhood sexual abuse is often cited as an antecedent or precursor for child 
molestation (Jespersen et al., 2009; Prentky, 1999). Sheldon and Howitt (2008) sug-
gest that while sexual abuse history may be an antecedent, its relevance to commit-
ting a sexual offense is either mediated or moderated by other variables. As Finkelhor 
(1984) pointed out, most victims of childhood sexual abuse do not become perpetra-
tors of sexual abuse (see also Kaufman & Zigler, 1987; Prentky, 1999; Prentky, 
Knight, & Lee, 1997). Childhood sexual abuse, like other forms of child abuse and 
other antecedent factors, becomes critical in the presence of other factors, such as 
age of onset, duration of abuse, child’s relationship to the perpetrator, level of vio-
lence, and co-occurrence of other types of abuse (Kaufman & Zigler, 1987). The 
impact of childhood sexual abuse is highly variable (Craissati et al., 2002), and “not 
all sexually abused children are affected equally and many have factors to mediate 
or buffer the impact” (Tharinger, 1990, p. 335). Some of the effects of childhood 
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sexual abuse may be due to other premorbid or co-occurring factors such as family 
conflict, and emotional neglect, that contribute to the individual’s vulnerability and 
exacerbate the trauma (Browne & Finkelhor, 1986).

“When sexual abuse is isolated, noninvasive (e.g., caressing or fondling), with-
out physical violence, and perpetrated by a stranger, the child often can recover 
without major disruption to normal development” (Prentky, 1999, p.269). Groth 
(1978) proposed that the greatest trauma from sexual abuse occurs in situations 
where abuse is protracted, occurs with a more closely related person, involves pen-
etration, and is accompanied by violence, although research findings have not con-
sistently supported this claim (Browne & Finkelhor, 1986).

The impact of childhood sexual abuse can lead to longer-term effects, such as 
depression, anxiety, shame, poor self-esteem (Alexander, 1992; Murray, 2000), 
difficulty in regulating affect (Alexander, 1992), isolation, loneliness, emotional 
immaturity (Hall & Hall, 2007), and problems in interpersonal relationships 
(Alexander, 1992). Other consequences seen in adulthood include self-destruc-
tive behavior, anxiety, isolation, feelings of being stigmatized, negative self-con-
cept/poor self-esteem, problems with substance abuse, difficulty trusting others, 
hostility, and problems with sexuality and parenting (Browne & Finkelhor, 
1986), problems with substance abuse, anger and suicidality (Briere, 1988), and 
fear, anxiety, aggression, poor self-esteem, and sexually inappropriate behavior 
(Finkelhor, 1990).

Childhood sexual abuse can impact the process of psychosexual development in 
inappropriate and interpersonally dysfunctional ways and lead to increased dis-
torted cognitions, attitudes, and behaviors around sex and intimacy (Tharinger, 
1990). Urquiza and Crowley (1986) found that sexually abused men expressed a 
greater desire to hurt others and a greater sexual interest in children. Although there 
are potential long-term effects of childhood sexual abuse, it generally has not been 
found to be a significant predictor of recidivism (Hanson & Bussiere, 1998). One 
study by Lee et al. (2002) found that childhood emotional abuse, family dysfunc-
tion, childhood behavioral problems, and childhood sexual abuse were risk factors 
for developing various paraphilias, including pedophilia, but only childhood sexual 
abuse was a risk factor for pedophilia.

 Stigma and Trauma Associated with Being Convicted 
of a Sexual Offense

Some argue that any criminal conviction, regardless of how historic and how trivial 
an offense, can scar one for life (Petersilia, 2003). When considering different dis-
advantaged groups (e.g., being a prisoner, HIV positive, diagnosed mental health 
disorder, sexual orientation, etc.), roughly 65% reported discrimination upon release 
due to being a former prisoner than any other reason and that this was significantly 
negatively related to self-esteem (LeBel, 2012).
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Sex offenders generally face considerably greater stigmatization and are viewed 
negatively by society at large (Edwards, 2000) which continues throughout incar-
ceration and after they have served their sentence and return to the community 
(Edwards & Hensley, 2001; Garfinkle, 2003; Levenson, D’Amora, & Hern, 2007; 
Tewksbury, 2012). “Sex offenders are among the most despised and publicly dis-
cussed social deviants in the United States in the past two decades” (Tewksbury, 
2012, p. 607). They are perceived as dangerous and uncontrollable, with high rates 
of recidivism, and should be “avoided, closely monitored and strictly controlled” 
(Tewksbury, 2012, p. 607), which is inconsistent with the literature that shows that 
sex offenders have relatively low rates of recidivism (Przybylski, 2015). “In reality, 
sex offender recidivism is lower than the rate for many other types of criminals” 
(Prentky et al., 2015, p. 43).

Sex offenders report being recipients of negative, stigmatizing labels in the 
prison community and civilian population (Tewksbury, 2012). Being stigmatized 
and a member of a publicly condemned group set an individual up as a prime target 
for further harassment and social disapproval (Tewksbury, 2012). It is important to 
underscore the cascading effects of stigma for this population that include social 
ostracism, insults, emotional distress, loneliness, shame, hopelessness/depression, 
discrimination, and fear (Tewksbury, 2012) that poses a barrier to treatment (Furst 
& Evans, 2015). It therefore makes sense that sex offenders conceal their status 
based on situations in which they anticipate condemnation from others (Furst & 
Evans, 2015).

There are two additional types of stigma encountered within this population. 
Courtesy stigma is stigma that extends to immediate family and friends (Goffman, 
1963). Within-group stigma due to intragroup hierarchy is stigma against child 
molesters (pedophiles) who are on the lowest level of the sexual offending group 
and criminal offender hierarchies and receive the most disdain (Furst & Evans, 2015).

 Stigma and Trauma during Incarceration

Sex offenders, particularly those that have perpetrated crimes against minors (pedo-
philes/child molesters), are viewed unfavorably by other inmates and correctional 
staff and often experience stigma that can result in negative treatment (Ireland, 
2000; Schwaebe, 2005; Spencer, 2009; Tewksbury, 2012). Pedophiles are often 
teased and abused by other inmates, are on the lowest level of the prison hierarchy, 
and are the most vilified subsection of the prison population (James, 2003; Mann, 
2012). They are called “chesters,” “tree jumpers,” “short eyes” (James, 2003), and 
“baby rapers” (Tewksbury, 2012). Sex offenders face verbal aggression and physi-
cal assault from other inmates in prison (Tewksbury, 2012). When their crimes are 
discovered, they are often at risk of being murdered and require placement in pro-
tective custody (James, 2003), isolation, or solitary confinement (Blagden, Winder, 
& Hames, 2016). Perpetrating harm to a pedophile can bring the perpetrator respect 
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in the prison community. For gang members, going after sex offenders is an easy 
way to publicly demonstrate strength and earn respect (Ferranti, 2015). They are, 
therefore, a vulnerable population within the prison system (Mann, 2012). Research 
has found that sex offenders reported more social isolation while incarcerated com-
pared with nonsexual offenders (van den Berg, Beijersbergen, Nieuwbeerta, & 
Dirkzwager, 2018).

Social isolation for sex offenders is particularly relevant for this population. Sex 
offenders have generally been found to have social deficits and deficits in interper-
sonal functioning and in forming meaningful intimate relationships (Blake & 
Gannon, 2011; Bumby & Hansen, 1997). Therefore, opportunities for healthy social 
interactions are particularly important. Loneliness and social isolation have been 
postulated to be etiological and maintaining factors for sexual aggression (Marshall, 
1989, 2010), related to higher levels of aggression in sex offenders (Blake & 
Gannon, 2011, Ward and Hudson 2000), and are considered to increase the risk of 
re- offending (Marshall, 1989, 2010).

 Post-Incarceration Stigma and Trauma

Generally speaking, regardless of the type of crime, inmates returning to the com-
munity from prison face a number of challenges including securing housing and 
employment, receiving treatment, encountering discrimination, and complying with 
the requirements of parole/supervision (Edwards & Mottarella, 2015; Kubrin & 
Stewart, 2006; Rydberg, Grommon, Huebner, & Bynum, 2014; Weir, 2015). When 
released, they remain largely uneducated and unskilled, with no savings, no immedi-
ate rights to unemployment benefits, and few employment prospects (Metcalf, 
Anderson, & Rolfe, 2001; Petersilia, 2001). Mental health and substance use issues 
are high in correctional populations (Peters, Wexler, & Lurigio, 2015; Weir, 2015), 
with rates of serious mental illness being three to four times higher in prisons and 
four to six times higher in jails (Weir, 2015). Ex-offenders therefore rely on local 
community resources and services to reintegrate successfully (Kubrin & Stewart, 
2006). Even when mental health services are available in the community, however, 
many fail to use them because they fear institutionalization, deny mental illness, or 
distrust the health-care system (Petersilia, 2001). Using a general prison population, 
Kubrin and Stewart (2006) found that living in a disadvantaged neighborhood 
increases the odds of recidivism above and beyond individual factors (e.g., being 
male, race, etc.). They concluded that neighborhoods with large concentrations of 
affluent families or resource-rich neighborhoods “serve a critical protective function 
in reducing recidivism” (Kubrin & Stewart, 2006, p. 184).

The majority of sex offenders will be managed in the community (Conroy, 2006) 
as there are nearly 650,000 registered sex offenders in the United States (National 
Center for Missing and Exploited Children, as cited in Levenson & Tewksbury, 
2009). The primary concern is risk of re-offense. A one-size-fits-all model cannot 
successfully minimize risk to the community (Conroy, 2006). Concerns about risk 
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and public safety add to the amount and stringency of management-related laws. 
English (1998) recommends the containment approach which is a multidisciplinary, 
multiagency strategy consisting of a victim-centered/community safety philosophy, 
multidisciplinary collaboration with consistent policies and protocols across agen-
cies, using specific management tools (i.e., criminal justice supervision, sex 
offender-specific treatment, and post-conviction polygraph assessment), and pro-
gram quality control. Ward (2007) and Erooga (2008) argue that effective manage-
ment strategies are unlikely to be effective if they deprive the individual of individual 
freedom of movement or prevent the acquisition of factors related to well-being; 
thus, management should be considered from a human rights perspective.

In addition to the typical burdens and challenges that ex-convicts face, sex 
offenders have the added challenge of complying with mandatory management laws 
(Schultz, 2014). More than for any other type of crime, the laws that govern require-
ments for sex offenders post-incarceration create unintended adverse consequences 
and challenges for successful community reentry (Rolfe, Tewksbury, & Schroeder, 
2017). These laws determine what are considered permissible employment loca-
tions, options (e.g., restrictions against certain positions), and populations (e.g., 
restrictions for working with children) (Brown, Spencer, & Deakin, 2007) and 
potentially challenge one’s ability to engage in treatment and to develop and main-
tain appropriate social relationships. All of these factors are potentially traumatic 
and can lead to other negative effects.

The main management laws include SORN/SORNA (Sex Offender Registration 
and Notification) laws, residency restrictions, and GPS (global positioning system). 
With GPS, sex offenders wear a transmitter device that is usually attached to their 
ankle which allows them to be tracked by a computer monitoring system (Levenson 
& D’Amora, 2007). Passive monitoring sends reports to supervising officers at 
intervals, whereas active GPS provides continuous real-time surveillance and alerts 
officers immediately when an offender travels into a forbidden range (Levenson & 
D’Amora, 2007). Although the effect of GPS is unknown, a report from the Florida 
legislature based on their use concluded that electronically monitored offenders vio-
lated the conditions of probation less frequently than other offenders (Levenson & 
D’Amora, 2007). Sex offender management legislation also prohibits sex offenders 
from participating in Halloween activities like handing out candy.

Other less common management strategies include chemical castration and other 
forms of clear identification (e.g., two states were considering a law that would 
require registered sex offenders to have distinctive neon green-colored numbered 
license vehicle plates) (Erooga, 2008), which would have been the equivalent of 
another scarlet letter (see Farley, 2008). Additional restrictions for Internet child 
pornography offenders or Internet-facilitated contact offenses extend into the virtual 
world and include prohibited (no computer, no Internet access) or restricted use, 
monitoring (installation of monitoring software that track websites visited, down-
load history), and reviewing electronic communications. Additional requirements 
include submitting computers and electronic devices to searches, and notifying 
others who use those computers/devices that these may be subject to searchers and 
monitoring. Given the ubiquitous practical functions that the Internet now serves 
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(e.g., job searches, applications; paying bills), complete restrictions (i.e., no Internet/
computer) can further impact other important basic needs. While in some cases 
complete restrictions may be appropriate, when implemented, economic and prag-
matic ways to provide support with these tasks (e.g., finding and applying for suit-
able jobs) in the absence of the Internet/computer should be considered.

The restrictive nature of these laws makes it difficult to abide by them, resulting 
in violations and homelessness (Berenson & Appelbaum, 2011; Levenson, 
Letourneau, Armstrong, & Zgoba, 2010; Socia, Levenson, Ackerman, & Harris, 
2015). Homelessness leaves offenders vulnerable to a host of traumatic experiences 
(e.g., assault, disease). Homeless sex offenders also pose challenges for the public 
and “not knowing the whereabouts of Registered Sex Offenders (RSOs) directly 
contradicts such laws’ goals of public safety” (Rolfe et  al., 2017, p.  1836). For 
example, the number of sex offenders who could not be located more than doubled 
within 6 months of implementing SORN laws in Iowa (Rood, 2006).

Although the public wants additional protection from sex offenders in the com-
munity, they are not invested in management policies and endorse the belief that 
SORN is effective in reducing sexual victimization (Brannon, Levenson, Fortney, 
& Baker, 2007; Call, 2018; Levenson, Brannon, Fortney, & Baker, 2007; Schiavone 
& Jeglic, 2009). The vast majority of sexual offenders are not arrested for a new 
sexual crime (Levenson, 2008). The common belief is that management policies 
will make communities safer, regardless of empirical evidence (Erooga, 2008). In a 
study on public opinion, 83% of the public believe that community notification was 
effective in reducing sexual offenses, 58% believe that residency restrictions were 
effective, 51% believe that chemical castration was effective, and 73% said that 
they would support these strategies even if they lacked scientific support (Levenson, 
Brannon, et al., 2007). Most studies have found that sex offender management strat-
egies have had little to no significant effect on sex offender recidivism rates 
(Ackerman, Sacks, & Greenberg, 2012; Letourneau, Levenson, Bandyopadhyay, 
Sinha, & Armstrong, 2010; Sandler, Freeman, & Socia, 2008; Tewksbury, Jennings, 
& Zgoba, 2012; Vasquez, Maddan, & Walker, 2008; Zgoba, Veysey, & Dalessandro, 
2010). A few have found modest effects in reducing recidivism under certain condi-
tions such as using SORN for high-risk offenders, as classified by an empirically 
validated risk assessment tool (Duwe & Donnay, 2008; Prescott & Rockoff, 2011). 
Zgoba, Jennings, and Salerno (2018) found that SORN had no significant impact on 
sexual recidivism rates in the past two decades but that there is evidence that it had 
an impact on the trajectory of offending within 10  years of release in high-rate 
offenders. Elbogen and colleagues (2003), however, found that in their sample of 
sex offenders, although they had low familiarity with SORN laws, the majority 
(72%) felt that these laws provided incentive not to re-offend. Paradoxically, it is 
the collateral, unintended consequences of these strategies that can increase the risk 
of re-offending (Edwards & Hensley, 2001; Hanson & Harris, 1998; Schultz, 2014; 
Tewksbury, 2005; Ward, 2007). Specifically, these laws destabilize offenders and 
increase transience (Levenson, 2008). For example, challenges to employment and 
residential stability and social supports can contribute to a major criminogenic risk 
factor for general and sexual recidivism and lifestyle instability (Andrews & Bonta, 
2003; Hanson & Harris, 1998; Hanson & Morton-Bourgon, 2004).
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Concerns have been raised about the impact of such policies on sex offenders, 
that they cause more harm than good (Human Rights Watch, 2007; Zandbergen & 
Hart, 2006), and Human Rights Watch (2013) has particularly challenged the view 
that management laws are appropriate for offenses committed by children and juve-
niles. Sex offender management laws create significant reentry challenges (Blair, 
2004; Edwards & Hensley, 2001; Levenson & Cotter, 2005a; Tewksbury, 2005; 
Zevitz, Crim, & Farkas, 2000a, 2000b) and have “created an environment where 
isolation and stigmatization are the new norm. By publicly labeling individuals as 
sex offenders and then by notifying entire communities about their presence, the 
laws have essentially created a culture of social pariahs that should be permanently 
excised” (Tolson & Klein, 2015, p. 379). As such, sex offenders will avoid social 
encounters to conceal their status which leads to social isolation (Evans & Cubellis, 
2015). These laws create a punitive atmosphere that diminishes social capital which 
contributes to recidivism, reentry problems, and mental health issues (Tolson & 
Klein, 2015). Burchfield and Mingus (2008) found that sex offenders experience 
four types of barriers to social capital that included individual (i.e., self-imposed 
isolation due to stigma and shame), community (i.e., fear generated by the sex 
offender label that limited social interactions in their community), structural (i.e., 
due to financial and housing issues), and formal (i.e., due to management laws that 
place restrictions on residency, employment).

 Sex Offender Registration and Notification Laws

Although SORN laws vary across states, every state has had some version of a 
sexual offender public notification and registration law pursuant to the Federal 
Wetterling Act of 1996 (Lamade & Prentky, 2019) and which are currently acces-
sible online. Some laws may also vary by municipalities at the county level (e.g., 
when a specific state law is absent, municipalities pass ordinances). Additionally, 
there is a National Sex Offender Public Website (NSOPW) that is maintained by 
the SMART Office of the US Department of Justice and allows the public to 
search for information from all states for locations and identities of known sex 
offenders.

The constitutionality of community notification statutes has been successfully 
challenged, particularly on issues related to privacy rights (Levenson & Cotter, 
2005a). Berliner (1996) argued that community notification is a reasonable method 
to help parents protect their children but that this cannot replace prevention efforts. 
Others (Freeman-Longo, 1996; Jones, 1999; Levi, 2000; Lotke, 1997; Prentky, 
1996) have suggested that this is an emotionally driven response that provides a 
false sense of security that is not supported by the literature. Freeman-Longo (1996) 
found that those classified as lower risk (Tier I) were rearrested for sexual offenses 
at a higher rate than those classified as moderate risk (Tier II) and highest (Tier III) 
and concluded that SORN was unable to accurately identify high-risk offenders 
and, therefore, increase public safety. This section will summarize the research 
demonstrating direct and adverse collateral consequences of SORN laws.
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Community notification may exacerbate stressors that may trigger some sex 
offenders to re-offend (Edwards & Hensley, 2001; Freeman-Longo, 1996). Twenty- 
three out of the 30 participants interviewed about their experiences with being 
placed on community notifications reported that they were humiliated in their daily 
lives, ostracized by neighbors and lifetime acquaintances, and harassed and threat-
ened by nearby residents and strangers (Zevitz & Farkas, 2000). All expressed con-
cerns about their safety (Zevitz & Farkas, 2000). Twenty of the 30 participants said 
that community notification adversely impacted the lives of their family members 
(Zevitz & Farkas, 2000). Offenders who attended community notification meetings 
reported that insults were shouted at them (Zevitz & Farkas, 2000).

Sexual offenders are often required to register and therefore encounter continued 
punishment following their sentence (Evans & Cubellis, 2015), and this impacts 
their current relationships and the ability to form future relationships (Tewksbury & 
Lees, 2006). Registered sex offenders experience stigmatization with friends, fam-
ily, and parole/probation officers that results in clustering around other sex offend-
ers (Evans & Cubellis, 2015).

Being placed on the registry adversely impacts employment (Tewksbury, 2004; 
Tewksbury & Lees, 2006), positive social support, and stable housing and contrib-
utes to emotional distress (Evans & Porter, 2015; Tewksbury, 2005; Tewksbury & 
Levenson, 2009; Tewksbury & Zgoba, 2010; Zevitz & Farkas, 2000). Zevitz and 
colleagues (2000a, 2000b) found that sex offenders reported losing employment 
due to their high-profile status on SORN. The impact on employment has related 
consequences for food, clothing, transportation, and housing. Levenson and Cotter 
(2005a, 2005b) found that over one third of the sex offender participants that they 
surveyed had experienced negative events such as loss of employment/residence, 
property damage, and threats/harassment by the neighbors being the highest 
reported negative consequences (33%) as a result of SORN policies. Additionally, 
72% reported less hope for the future now that they are registered sex offenders for 
life, 71% said that the SORN laws interfered with their recovery by causing more 
stress in their life, 67% reported that shame and embarrassment kept them from 
engaging in activities, and 64% reported feeling alone and isolated. Themes about 
unfairness, particularly with respect to lifetime registration, have also 
emerged. Levenson and Cotter (2005a) also found positive effects that included moti-
vation to prevent re-offense and increased honesty with friends and family. Results 
are consistent across samples and states. Tewksbury (2005) used a sample from 
Kentucky and found similar results. Just under 60% reported losing a friend who 
discovered the registration, 54.4% reported being harassed in person, 47.4% 
reported loss of job, 47.4% reported loss of/being denied a place to live, and approx-
imately 45% reported being treated rudely in a public place. Other negative experi-
ences included being denied a promotion at work, asked to leave a business, and 
assaulted and receiving harassing/threatening calls or mail (Tewksbury, 2005). He 
also found that those with child victims compared to adult-only victims were less 
likely to report experiencing seven out of the ten negative consequences (i.e., their 
reported percentages were lower in seven out of ten conditions). He hypothesized 
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that this finding was due to the fact that those that have child victims are more likely 
to control who knows about their offenses and registration. Participants also reported 
high levels of shame, that the registry is an unfair form of punishment, but also that 
they understood why society wants to have a registry (Tewksbury, 2005).

Sex offenders on the registry have difficulty finding housing (Mustaine, 
Tewksbury, & Stengel, 2006a, 2006b; Tewksbury, 2004; Zevitz & Farkas, 2000), 
even in shelters. Rolfe et al. (2017) found that only 12.2% of shelters made excep-
tions to policies about housing registered sex offenders. Exceptions were typically 
made for female registered sex offenders or those with statutory rape charges. 
Nearly half of the shelters prohibit sex offenders. Homeless shelters are generally 
willing to make exceptions to policies to serve homeless individuals, but are over-
whelmingly unwilling to make exceptions to policies regarding registered sexual 
offenders (Rolfe et al., 2017), regardless of risk. Rolfe and colleagues (2017) attri-
bute the unwillingness to make exceptions to the stigma associated with being a 
registered sex offender. They argue that depriving sex offenders’ access to shelters 
poses more risk to the public (Rolfe et al., 2017).

Several studies have demonstrated that sex offender registration and notification 
laws may produce unintended negative consequences such as public anxiety, retali-
ation, harassment, stigmatization, and retribution (Edwards & Hensley, 2001; 
Levenson & Cotter, 2005a; Schram & Milloy, 1995; Tewksbury, 2004; Tewksbury 
& Lees, 2006; Younglove & Vitello, 2003; Zevitz, Crim, & Farkas, 2000a, 2000b) 
and difficulties in personal and social relationships (Tewksbury, 2004; Tewksbury & 
Lees, 2006). The registry, like community notification, leaves offenders open to 
victimization and contributes to social isolation (Levenson & Cotter, 2005a, 2005b; 
Tewksbury & Levenson, 2009; Tewksbury & Zgoba, 2010). Social isolation from 
the community and ostracization of offenders drive them “underground” (Edwards 
& Hensley, 2001; Farley, 2008; Prescott & Rockoff, 2011; Tewksbury, 2005). When 
isolated and/or ostracized, registered sex offenders will gravitate toward like- 
minded individuals (e.g., other sex offenders) to decrease isolation, stigma, and 
guilt and find solace and support (Evans & Cubellis, 2015). The danger in this is the 
potential to justify, validate, and reinforce their actions, attitudes, feelings, and risk- 
related behaviors (Mann, 2012). On the other hand, sex offenders who have local 
family and friends and perceive their neighbors as attached to the local neighbor-
hood are less likely to report feeling stressed about their status or the need to hide 
their status as a sex offender (Mingus & Burchfield, 2012). They are also less likely 
to worry about the negative repercussions of their status when they perceive higher 
levels of neighborhood support (Burchfield & Mingus, 2014).

SORN has also resulted in threats/harassment and employment/financial hard-
ships for family members, including the identification of family victims in cases of 
incest (Comartin, Kernsmith, & Miles, 2010; Levenson & Cotter, 2005a, 2005b; 
Levenson & Tewksbury, 2009; Zevitz & Farkas, 2000) and stigma (Burchfield & 
Mingus, 2014; Farkas & Miller, 2007; Tewksbury & Connor, 2012), causing them 
to pull away from the sex offender (Tolson & Klein, 2015) during a time of 
increased trauma.
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 Residency Restrictions

Sex offenders have residency restrictions following their sentence and are excluded 
from government-subsidized housing (Socia, 2011). Many states have legislation 
that restricts housing opportunities for sex offenders (Rydberg et al., 2014). Residency 
restrictions (i.e., sex offenders are prohibited to reside within a specific distance that 
ranges from 500 to 2500 feet) where children congregate have created barriers to 
where sex offenders can reside (Rolfe et al., 2017). Using data from Orange County, 
Florida, Zandbergen and Hart (2006) found that housing options for registered sex 
offenders within urban areas are limited to only 5% of potentially available resi-
dences. Bus stops were the most restrictive (93.0% of potential properties fall within 
1000 feet of a bus stop and 99.6% within 2500). This results in limiting residency to 
mostly low-density rural areas. Zgoba, Levenson, and McKee (2009) found similar 
results in New Jersey. The majority of sex offenders live within 2500 feet of schools 
(71%) and day cares (80%), and 88% live within any of the four restricted regions 
(i.e., schools, day care centers, parks, and churches) within Camden County. There 
are restrictions on permitting sex offenders to access homeless shelters (Goldstein, 
2014), and federal law prohibits lifetime registrants (Tier III) from accessing public 
housing options (42 US Code§ 13663). A few courts, however, have held that once a 
person has been admitted to a federal housing program, they cannot be terminated 
from their housing  subsequent to a new or newly discovered Tier III registration 
(United States Department of Justice, 2019).

The consequences place sex offenders outside areas of access to services, 
included dilapidated areas with limited access to treatment, and therefore place 
people in these communities at greater risk (Erooga, 2008; Schultz, 2014). Collateral 
consequences also result in isolation and disrupt or disconnect them from social 
supports (Erooga, 2008) and bonds that would “facilitate positive reentry transi-
tions” (Rydberg et al., 2014, pg. 423). There is little research on the effect of resi-
dential movement on recidivism (Rydberg et  al., 2014). Rydberg and colleagues 
(2014) found that sex offenders paroled after residency restrictions had significantly 
more address moves than those paroled before residency restrictions. Child 
 molesters had the highest degree of residential movement but the lowest rates fol-
lowing the implementation of residency restriction (Rydberg et al., 2014). Residency 
restrictions resulted in sex offenders feeling that there was nowhere to live except in 
minimum-security prisons/correctional centers because of issues with finding suit-
able housing in the community (Zevitz & Farkas, 2000). Residency restrictions 
physically isolate sexual offenders from society resulting in clustering of sex offend-
ers in small communities, which essentially deprives them of access to positive 
social support and increased access to criminal capital (Tolson & Klein, 2015), and 
reinforce criminogenic thinking.

The top reported consequences of residence restrictions from a Florida sample of 
sex offenders were difficulty finding a place to live (65%), being unable to live with 
supportive family members (49%), landlords’ refusing to rent (47%), being unable 
to live with family members who depend on the offender (43%), and being unable 
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to return home (42%) (Levenson, 2008). Additionally, those surveyed spent an average 
of 63 days homeless due to residency restrictions. Psychosocial consequences in 
order from highest to lowest include worry that if they have to move, they will not 
find a place to live in the future; emotional suffering; financial suffering; living fur-
ther away from family support; being further away from employment opportunities; 
being further away from social and mental health services; and being further away 
from public transportation (Levenson, 2008). Younger offenders were particularly 
affected. Levenson (2008) pointed out that vague terms without guidance on how to 
define and interpret a “place where children regularly congregate” are problematic 
(p. 163). Levenson (2008) points out the glaring issue with residency restriction, 
that is, that they regulate where sex offenders sleep but do not prevent sex offenders 
from frequenting places where they can potentially cultivate inappropriate, 
unhealthy relationships (e.g., with children).

Residency restrictions also directly impact family members because those that 
want to continue to reside with the individual are now also subject to these restric-
tions. Three-quarters of sex offenders’ family members reported being subjected to 
the same housing restrictions (Schultz, 2014).

 Professionals’ Opinions about the Impact of Sex Offender 
Management Laws

Considering the opinions and experiences of professionals who work with sex 
offenders is important for two reasons. First, they work closely with sex offenders 
and would be able to offer additional data on the experiences and challenges sex 
offenders face due to sex offender laws. Second, their opinions about sex offenders 
can potentially impact services. Interviews of clinical and support service profes-
sionals who work with sex offenders found that they generally felt that laws are both 
over-inclusive and place unfair restrictions on some offenders (Day, Carson, 
Newton, & Hobbs, 2014). Despite this, participants also expressed broad support 
for registries as part of a larger plan to contribute to community safety (Day 
et al., 2014).

Harris, Levenson, Lobanov-Rostovksy, and Walfield (2018) using a mixed- method 
approach (i.e., face-to-face interviews and survey data) of law enforcement partici-
pants consisting of uniformed officers, agency command leaders, and civilian staff 
found that across all dimensions, civilian staff had the highest overall confidence in 
SORN’s effectiveness, followed by uniformed personnel, and agency leaders 
expressed the lowest. Participants generally supported citizens’ right to know about 
sex offenders in their communities, but were also circumspect about SORN as a pub-
lic information tool, expressing concerns about citizens’ ability to appropriately 
understand and contextualize sex offender registry information. Sixty-two percent of 
participants expressed concerns over registries creating a false sense of security, and 
almost half (46%) expressed the potential for registries to generate unfounded or 
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misplaced fear within the community (Harris, Levenson, Lobanov- Rostovsky,, & 
Walfield, 2018). Participants also indicated that SORN was effective as a mechanism 
of interagency information sharing and assisting law enforcement in monitoring sex 
offenders residing in the community. They did, however, express concerns around the 
accuracy of offenders’ risk status and the general sentiment that SORN should be 
more effectively integrated with other elements of the criminal justice system. There 
was a very small subset of participants that were concerned about collateral conse-
quences including those related to housing that was based on both pragmatic and 
humanitarian concerns (Harris et al., 2018).

Cubellis, Walfield, and Harris (2018) studied the perspectives of law enforce-
ment agents of SORN on sex offenders. Interviews of law enforcement agents did 
not specifically ask about collateral effects of SORN; these themes emerged spon-
taneously and included the stigma that registered sex offenders face due to SORN, 
the difficulties registered sex offenders have with finding and maintaining housing 
and employment, and the stress and negativity that can result from registration and 
community notification (Cubellis et al., 2018). Respondents, however, overwhelm-
ingly believed that SORN was effective and still believed SORN was effective 
despite these negative consequences (Cubellis et al., 2018). Call (2018) examined 
professionals’ perceptions of collateral consequences of sex offender management 
policies. Professionals consisted of two groups: corrections, probation, and parole 
officers and clinicians consisting of psychiatrists, psychologists, and counselors/
therapists. There were four factors of collateral consequences. Factor 1 was defined 
by loss (of job, housing, family, friends); factor 2 consisted of threats and harass-
ment (property damage, harassing/threatening communications, being physically 
assaulted, threats, harassment, property damage to family members); factor 3 con-
tained emotional and psychological challenges (lonely, isolated, depressed, diffi-
culty forming relationships, shame/embarrassment, stress); and factor 4 was related 
to residency restrictions. The majority of all professionals agreed or strongly agreed 
that sex offenders experience each category of collateral consequences when return-
ing to the community, except for factor 2, threats and harassment (Call, 2018). 
There were significant differences between the two groups of professionals with 
clinicians endorsing that sex offenders experience collateral consequences for all 
three other factors (loss, emotional/psychological challenges, and residency restric-
tion) compared to community correctional professionals (Call, 2018). Call (2018) 
concluded that professionals are more likely than the public to believe that sex 
offenders experience collateral consequences and that this may be due to having 
regular contact with sex offenders. Three demographic variables significantly pre-
dicted beliefs about sex offenders’ collateral consequences (Call, 2018). Political 
conservatism was a significant predictor of the belief that sex offenders experience 
collateral consequences involving loss, such that those that are conservative are less 
likely to believe that sex offenders experienced these collateral consequences (Call, 
2018). Females were significantly more likely than males to believe that sex offend-
ers experience collateral consequences involving residency restriction. Race was 
also significant, as Caucasians were less likely than non-Caucasians to believe that 
sex offenders experience collateral consequences involving residence restrictions.
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 Summary and Recommendations

The focus of this chapter has been on adult sexual offenders. However, one can 
understand how much more significant and traumatizing unintended collateral con-
sequences are for juvenile sex offenders, and this point cannot be emphasized 
enough. Separate laws should be considered for juvenile sex offenders, as they 
should not be subject or subsumed under adult management laws. The knowledge 
gained from neuroscience and developmental psychology suggest that the impact of 
laws pertaining to sex offenders and their management in the community is ampli-
fied for young offenders. On a positive note, their developmental stage makes them 
more receptive to psychological interventions and that changes are likely to have a 
lasting impact.

Sexual violence is a complex public health issue that requires a comprehensive 
and long-term approach. This includes, as some have suggested, that we view sexual 
aggression developmentally, as a maladaptive process that unfolds in response to 
unhealthy childhood adversity or abuse (Levenson, 2014; Prentky et al., 2015). This 
does not, in any way, diminish the seriousness of the crime, the pain for victims, the 
potential dangerousness of some sexual offenders, and the paramount goals of pub-
lic safety. These can remain at the forefront while also providing empirically based 
assessments to help guide decisions and empirically based treatments and interven-
tions to effect positive behavioral change. This chapter aimed to demonstrate some 
of the challenges with current policies and how they paradoxically undermine the 
efforts they are aiming to accomplish while creating potentially traumatic situations 
for sex offenders. For years, scholars and practitioners have argued that sex offender 
assessment, treatment, and legislation should be grounded in empirical evidence 
rather than an emotional reactionary response (Levenson, 2003; Levenson & 
D’Amora, 2007; Wagner, 2011) and that in doing so, we could achieve better out-
comes across the board for all (e.g., victims, public, sex offenders).

Reviewing and revising existing policies (Wagner, 2011) that includes the goals 
and adverse collateral effects is the first step and likely to receive the most resis-
tance. Nevertheless, it is important to consider what changes will impact goals 
(increase public safety, reduce recidivism, enhance the ability of offenders to “make 
it” in the community) and are likely to receive support to become law. Tolson and 
Klein (2015) suggest that the Supreme Court revisit the idea that these policies are 
indeed a civil action and not a secondary criminal action. Another important focus 
should be to consider ways to reinforce positive prosocial behaviors by directly 
incorporating policies into sex offender management laws that will achieve these 
goals. For example, Wagner (2011) recommends that offenders with less serious 
offenses/lower risk with good behavior could be allowed to, over time, provide less 
detailed information to the public and considers implementing strategies that make 
the registration process more feasible and provide basic assistance to promote com-
pliance, to help enhance reentry and success in the community. This graduated 
approach to registry information over time can reinforce positive prosocial behavior 
and enhance a sense of control. Rather than have residency restrictions, some 
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municipalities have instead implemented child safety zones wherein sex offenders 
are forbidden from frequenting venues where they can easily cultivate relationships 
with other children (Zgoba et al., 2009).

Second, it may be beneficial to consider strategies to enhance transitioning into 
the community. Public safety is enhanced when sex offenders successful reintegrate 
into the community. One option is to invest in transition/reentry/reintegration plan-
ning upfront that includes support and assistance in the community to help with 
access to housing, employment, and resources that are challenging for sex offenders 
(Levenson & D’Amora, 2007; Tolson & Klein, 2015). Assistance with transition to 
the community and support can be managed by a specific PSC (problem-solving 
court) for sex offenders (LaFond & Winick, 2004). The goal of a sex offender reen-
try court would be to further promote pro-social change in sex offenders reentering 
communities, decrease recidivism risk, and increase compliance with sex offender 
management laws (Budd, Burbrink, & Conner, 2016). PSC can be helpful and offer 
a nice balance between management and assistance to those in the community. The 
unique challenges that sex offenders face, coupled with tarnished opinions by staff, 
have created challenges to PSC sex offender courts in the past. For example, Budd 
et al. (2016) explored the reasons why a sex offender reentry court failed to succeed 
and found that some reasons were a function of missing essential components nec-
essary for successful PSC, such as judicial leadership, collaboration with stakehold-
ers, logistics (e.g., having a separate court with scheduling), and training. This 
includes basic training on trauma-informed care, but also consideration of including 
trauma questions in assessments. Although trauma variables may not be risk factors 
per se, it is the mechanism and their relationship to other risk relevant variables that 
could prove useful. In other words, assessing for trauma history might be useful in 
determining social and interpersonal deficits, potential relationship to risk factors, 
and the trajectory of sexual offending behaviors. They found that other main con-
tributors to failure were specific to the unique challenges of working with this popu-
lation, such as finding services in the community for sex offenders, early case 
engagement just when they were entering the community (as this is a critical time 
period), and stigma about sex offenders and possibility of success with this popula-
tion. These issues are not insurmountable; the majority of them can be addressed 
with planning and policies.

Regardless of whether or not reintegration is facilitated through a problem- 
solving court, successful reintegration of sex offenders is best achieved through 
successful interagency collaboration (Alexander, 2010). In addition, Alexander’s 
(2010) recommendations of developing personnel (staff and counselors) and pro-
viding them with the resources and support they need is critical to effectively man-
aging this population and staff retention. This includes specialized caseloads, 
expertise and training related to sex offender management, and trauma-informed 
care. Support of staff, particularly counselors who manage caseloads to help reduce 
secondary (vicarious) trauma (Alexander, 2010), is particularly important for those 
working with this population. Finally, using empirically validated and known sex 
offender risk assessment tools and empirically supported treatments is vital. Use of 
RNR (i.e., more intensive treatment and supervision for higher-risk offenders) and 
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GLM treatments can be implemented in the community. Given the range of trauma 
within sex offender populations, perpetrators are among the most in need of trauma- 
involved services (Levenson, 2014).

 Questions/Activities for Further Exploration

 1. What would be effective in shifting public opinion to align with the research of 
managing sexual offenders to allow for legislative changes consistent with the 
empirical body of literature?

 2. What would be the pros and cons of increasing multidisciplinary/multiagency 
trainings for those working with sex offenders?

 3. How do we promote the development and maintenance of healthy consensual 
sexual intimacy and relationships across the lifespan in a culture of sexualized 
marketing, casual “hook ups,” and virtually unlimited access to a range of sexual 
interests vis-à-vis the Internet?

 4.  What changes to the statutes, if any, and definitions within the statutes should be 
pursued?
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Chapter 17
The Significance of Psychological Trauma 
and Brain Injury in the Treatment 
and Evaluation of Sex Offenders

Sarah DeMarco and Hannah L. Geller

 Psychological Trauma Among Sex Offenders

Traumatic experiences can have lasting effects on individuals. Such experiences 
often have a major impact when it comes to shaping one’s beliefs of the self and 
one’s world view. It is through this lens that individuals interact with their 
environment. The role that such histories play in the lives of sexual offenders is a 
prolifically discussed and researched topic. It is commonly purported that most sex 
offenders have been previously victimized by similar offending behavior. Although 
this notion has its supporters, the literature offers interesting findings as to how sex 
offenders differ with regard to their trauma histories, as compared to nonsexual 
offenders, and moreover, how sex offenders differ in their negative childhood 
experiences, among each other. Understanding this history is essential in 
understanding this behavior. It can provide information for the purposes of both the 
assessment and treatment of sexual offenders. The etiology of sexual offending is an 
ever growing area of research. Within this literature, the focus has largely been on 
the contribution of the offender’s trauma history. More specifically, the effects of 
adverse childhood experiences (ACEs) within this population on later sexual offend-
ing has gained much attention and consideration.

Hanson and Morton-Bourgon (2005) asserted that adverse family environments 
are breeding grounds for sexual offending, specifically stating:

Lacking nurturance and guidance, the potential sex offender develops problems in social 
functioning (e.g., mistrust, hostility, and insecure attachment) that, in turn, are associated 
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with social rejection, loneliness, negative peer associations and delinquent behavior. 
The form of sexuality that develops in the context of pervasive intimacy deficits is likely to 
be impersonal and selfish and may even be adversarial. Further contributing to the risk of 
sexual offending are beliefs that permit nonconsenting sex. Attitudes allowing nonconsent-
ing sex can develop through the individuals’ trying to understand their own experiences and 
adopting the attitudes of their significant others (friends, family, abusers). (p. 1155)

In an effort to explore the long-term impact of ACEs, a collaborative research project 
began in 1997 between the Center for Disease Control (CDC) and Kaiser Permanente, 
a managed care consortium. Findings revealed that the prevalence of childhood trauma 
is pervasive and enduring (CDC, 2013). To illustrate, Felitti et al. (1998) conducted a 
study wherein 8,506 adults completed the ACE study questionnaire, which included 
questions about childhood abuse and exposure to forms of household dysfunction. 
Within this sample, 10.8% reported physical abuse, 11.1% psychological or emo-
tional abuse, and 22% sexual abuse. Nearly 15% experienced emotional neglect and 
10% experienced physical neglect. Household challenges, or dysfunctions, were also 
reported. Namely, 12.5% had a mother who was treated violently, 25.6% had sub-
stance abuse in their household, 18.8% had mental illness in the family, 23% had 
parents who were either separated or divorced, and 3.4% had a household member 
who was incarcerated. Researchers who have utilized this sample have found that as 
the range of exposure to abuse or household dysfunction increases in number, the risk 
for physical and mental health problems in adulthood also increases; a relationship 
that Felitti et al. described as “strong and cumulative” in nature (p. 251).

Researchers have explored the prevalence of negative childhood experiences in 
those who later go on to engage in criminal activity. For instance, Weeks and Widom 
(1998) assessed a group of men incarcerated in New York State prisons for physical 
abuse, sexual abuse, and neglect. The findings revealed that approximately 68% 
reported some form of childhood victimization prior to 12  years of age. More 
specifically, 65% of their total sample reported some type of physical abuse, 14% 
reported sexual abuse, and 16% reported neglect. A number of researchers have 
explored, specifically, ACEs among offenders. For instance, Reavis, Looman, 
Franco, and Rojas (2013) administered the ACE questionnaire to a sample of 
outpatient male offenders who were mandated to treatment for crimes related to 
domestic violence, stalking, child physical abuse, general violence, and sexual 
deviance. Four or more adverse events were reported by 48% of this sample.

 Negative Childhood Experiences Among Sexual Offenders

As previously indicated, it is a common belief that most sex offenders have been 
victim to similar offending behavior in their past. In an effort to shed light on this 
assertion, there has been a recent growing body of literature examining this 
relationship. A number of researchers have analyzed the prevalence of the different 
types of abuse experienced in the childhoods of those who later go on to sexually 
offend. To illustrate, Levenson, Willis, and Prescott (2016) found that adult male 
sexual offenders, as compared to males in the general population, had more than 
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three (3) times the odds of having experienced child sexual abuse, almost twice the 
odds of having experienced physical abuse, 13 times the odds of verbal abuse, and 
almost four (4) times the odds of emotional neglect, or having unmarried parents. 
Weeks and Widom (1998) found a higher prevalence. Specifically, within their sex 
offender sample, approximately 60% reported physical abuse, 26% reported any 
type of sexual abuse, and 18% reported any type of childhood neglect. An earlier 
meta-analysis by Hanson and Slater (1988) revealed that 28% of their sample of 
1,717 sex offenders reported having been sexually abused as children. In a  later 
meta- analysis, Jespersen, Lalumiere, and Seto (2009) found a significant difference 
between sex offenders and nonsex offenders in their histories of sexual abuse. 
However, such was not observed regarding histories of physical or emotional abuse, 
or neglect. Jennings, Zgoba, Maschi, and Reingle (2014) looked specifically at the 
overlap between sex offending and childhood sexual victimization. They found that 
those who were victims of abusive sexual contact or sexual assault/rape, prior to 
16 years old were significantly more likely to be sex offenders, suggesting that these 
two types of victimization are not mutually exclusive and should be assessed 
simultaneously. Additionally, having been emotionally abused and neglected was 
the most robust risk factor for sexual offending found in their study.

Levenson and Socia (2016) examined ACE scores among sex offenders with 
adult and minor victims. With regard to criminal persistence, it was found that ACE 
scores were significantly associated with the number of sex crime arrests and total 
arrests. As such, a higher ACE score was associated with a higher arrest score, 
which the authors interpreted as a measure of criminal versatility. Sex offenders 
with adult victims had significantly higher ACE scores and had experienced a 
wider scope of trauma as children. Accordingly, they were more persistent and 
versatile in their crimes and had a significantly higher number of nonsexual 
arrests. Levenson et al. (2016) examined differences in ACE scores among male 
sex offenders (28% civil commitment; 72% outpatient) and males in the general 
population. Findings indicated that sex offenders were more likely to have expe-
rienced all of the ACE items, as compared to the general population. It was further 
revealed that ACE scores were not significantly correlated with the number of sex 
crimes or total number of victims. However, looking more closely at specific 
offense characteristics, higher mean ACE scores were found in those who had 
victims under the age of 12, male victims, stranger victims, prepubescent victims, 
multiple victims, those with contact sex offenses versus noncontact sex offenses, 
those who used force or violence in the commission of their sex offense, those who 
used a weapon, and those who injured a victim (see also Levenson & Grady, 2016). 
Findings also revealed that higher ACE scores were significantly correlated with 
young victims, contact victims, more nonsexual arrests, and measures of violence 
and aggression, suggesting that indicators of both sexual deviance and antisociality 
were associated with early adverse experiences. Based on these findings, Levenson 
and Socia (2016) asserted, “The ACE literature is therefore relevant to clinicians 
treating sexually abusive individuals and can inform our understanding of the 
development of schemas, attitudes, and beliefs that influence risk for sexually 
aggressive behavior” (p. 352).
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Although research has demonstrated commonalities in the histories of sex 
offenders, findings also indicate differences in past experiences among those who 
offend against adults or children. For instance, Simons, Wurtele, and Durham (2008) 
found that significantly more rapists, than child abusers, reported that they witnessed 
violence between parents. Rapists were also more likely to report physical abuse 
that was more frequent and severe in nature. Although both types of offenders 
reported emotional abuse, the frequency of such incidents was reported at a 
significantly higher rate by rapists. Furthermore, child sexual abusers, who had been 
sexually abused themselves, were more likely to have reported intra-familial sexual 
abuse, perpetrated by a male, and having experienced multiple abuse episodes that 
were more severe in nature. Jespersen et  al. (2009), in their study, found that 
although a history of emotional violence was common among all paraphilic type of 
offenders, adult rapists were more likely to have experienced physical abuse and 
parental violence. Furthermore, sex offenders with adult victims were significantly 
less likely to report a history of sexual abuse as compared to those with child 
victims. Of note, there were no discernable pattern differences of histories when 
they compared pedophilic versus nonpedophilic child offenders. In an earlier study 
by Hanson and Slater (1988), there were no observed differences in abuse histories 
between incest and extrafamilial child offenders.

In examining the relationship between childhood sexual abuse (CSA) and pedo-
philic interest, Nunes, Hermann, Malcom, and Lavoie (2013) found that, among 
child offenders, those who had been sexually abused themselves as children, as 
compared to those who were not sexually abused, had significantly younger victims 
and higher scores on the Screening Scale for Pedophilic Interests (SSPI; Seto & 
Lalumiere, 2001), which measures pedophilic sexual interests among men. Nunes 
et al. also found that those who had been sexually abused by a male had significantly 
higher SSPI scores; however, those sexually abused by both a male and female did 
not differ on the SSPI, as compared to those who were sexually abused by either a 
male or female. Of note, neither the age at which the person experienced the sexual 
abuse, nor the relationship of the abuser to the offender, were significantly related to 
the SSPI score.

With regard to how certain childhood experiences increase the chance of devel-
oping a paraphilic interest, Lee, Jackson, Pattison, and Ward (2002) investigated 
this relationship among four paraphilic groups: Pedophilia, exhibitionism, rape, or 
multiple paraphilia. They found that childhood emotional abuse and family dys-
function were predictive of all four. Childhood sexual abuse was found to be predic-
tive of pedophilia and multiple paraphilia. Furthermore, for every one standard 
deviation increase in childhood emotional abuse/family dysfunction and childhood 
sexual abuse, the odds of receiving a paraphilic diagnosis significantly increased by 
3.30 and 3.88, respectively. To examine the differential prediction of childhood 
emotional abuse and family dysfunction, on each paraphilia, Lee et al. (2002) per-
formed regression analyses on the five variables that constituted the construct of 
childhood emotional abuse/family dysfunction (i.e., childhood emotional abuse, 
parental care, parental control, family cohesion, family adaptability). Findings 
revealed that childhood emotional abuse was the only predictor for a paraphilic 
diagnosis. The authors also examined the predictors for each paraphilia to ascertain 
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the specific developmental risk factors for each. They found that childhood sexual 
abuse (CSA) was predictive of pedophilia (compared to nonpedophilia); however, 
CSA was negatively predictive of exhibitionism (compared to nonexhibitionism 
paraphilia). More specifically, for every standard deviation increase in CSA, the 
odds of being in the pedophilic group, compared to the nonsexual offender compari-
son group increased by 13.43, and by 2.65 when compared to the nonpedophilia 
paraphilia group. No specific risk factor was identified when similar comparisons 
were made for the other three paraphilic groups.

Levenson and Grady (2016) sought to examine the influence of ACE scores on 
two variables: sexual deviance and sexual violence, thus creating scales that 
measured the two outcomes. The Sexual Deviance Scale included four dichotomous 
items: Male victim, stranger victim, victim under 12, and multiple victims. The 
Sexual Violence Scale included whether the offender ever used force, weapons, or 
caused injury during a sexual crime. Of note, both of these variables were 
significantly and positively correlated with each other. With sexual deviance as the 
outcome variable, Levenson and Grady entered the ACE items into a multiple 
regression model. Results indicated that CSA, emotional neglect, mental illness in 
the home, and unmarried parents were all predictors of increased sexual deviance – 
CSA and emotional neglect being the strongest predictors. In a similar model, with 
sexual violence as the dependent variable, they found that childhood physical abuse, 
substance abuse in the childhood home, and an incarcerated family member were 
predictors of increased sexual violence, the latter of which was the strongest 
predictor, followed by childhood physical abuse and substance abuse in the home. 
It is important to note, however, that the effect sizes were not substantial and 
explained only a minority of the variance in the outcome variables. Although this 
suggests that there are other variables not accounted for in the model that contribute 
to the outcomes, it is clear that such adverse experiences are related, albeit in 
conjunction with other factors. Levenson and Grady asserted that these regression 
analyses provide insight into the different pathways that lead to both sexual deviance 
and sexual violence. For instance, they suggested that having an incarcerated family 
member (a predictor of sexual violence) may reinforce a criminal lifestyle, as well 
as lead to hopelessness and helplessness for such children, and a world view of 
unfairness leading to a sense of entitlement and control through violence.

 Negative Childhood Experiences and Recidivism

Many professionals are tasked with performing risk assessments with individuals 
who have sexually offended. When conducting sexual violence risk assessments, the 
examiner considers case-specific  dynamic risk factors  associated with risk for 
engaging in sexual offending behaviors  (Thornton, 2002) or psychological 
meaningful risk factors that can be understood as individual propensities, which 
may or may not manifest during any particular time period (Mann, Hanson, & 
Thornton, 2010). These factors not only have some ability to estimate risk of 
re-offending based on statistical correlations, but also explain the sources of risk. 
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Among the empirically supported factors, Mann et al. (2010) identified sexual pre-
occupation, sexual deviance, lack of emotionally intimate relationships with adults, 
lifestyle impulsivity, general self-regulation problems, resistance to rules and super-
vision, poor problem-solving, and others.

In a framework that attempts to describe the factors that perpetuate offending, 
one can address clinical factors, including emotional problems and/or social 
difficulties (Beech & Ward, 2004). These clinical factors take place when stable and 
dynamic risk factors have achieved an acute state. The authors have argued that 
dynamic risk factors should be understood as psychological traits, vulnerabilities, 
psychological mechanisms, or psychological predispositions. These factors can be 
distinguished as traits or states, where states are less permanent and may become 
acute. In their understanding, for every state there is an underlying trait. Obtaining 
the history of one’s childhood and development may be beneficial for those treating 
sex offenders, as well as those evaluating them, in that it may inform the evaluator’s 
understanding of the etiology and development of the offender’s attitudes and 
beliefs that play a role in their sexual offending behaviors. Although using such 
information is important for case conceptualization and implementation of 
treatment, it is important to determine whether such data should be included while 
assessing risk. Thus, we look toward the literature to determine if any such 
experiences have a relationship with sexual recidivism.

For instance, Hanson and Morton-Bourgon (2005) conducted a meta-analysis, 
finding that the general categories of an adverse childhood environment (e.g., 
conflict with and separation from parents, neglect, and physical and sexual abuse) 
had little to no relationship with sexual recidivism (d  =  0.02). Thus, it may be 
important to look specifically at the pathways of sexual deviance, as previously 
reviewed. Of note, however, Hanson and Morton-Bourgon found that sexual 
deviancy and antisocial orientation were the largest predictors of sexual recidivism. 
They also noted that, based on their findings, factors that are related to the persistence 
of sexual offending may be different from those factors that are related to the 
initiation of such offending. As such, they did not find a relationship between 
negative family backgrounds and internalization of psychological problems and 
sexual recidivism, despite previous literature demonstrating that these are common 
among sex offenders (e.g., Lee et al., 2002). Thus, Hanson and Morton-Bourgon 
suggested that a prototypical sexual recidivist is one who leads an unstable and 
antisocial lifestyle, as well as one who may ruminate on sexually deviant themes; 
instead of one who is upset and lonely.

However, some aspects of an offender’s history have demonstrated to be associ-
ated with recidivism. When examining the relationship between childhood sexual 
abuse, pedophilic interest, and risk for sexual recidivism, Nunes et al. (2013) found 
that being abused by a female was significantly associated with higher rates of 
recidivism, whereas age of victimization and closeness of the relationship to the 
abuser was not predictive. Although Nunes et al. found that CSA prior to age 16 was 
not a significant predictor of sexual recidivism by itself, they did discover that the 
relationship between CSA and sexual recidivism was moderated by risk as indicated 
by the Static-99R. Of note, the Static-99R is a widely researched actuarial sexual 
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violence risk assessment instrument that comprises various static (historical) risk 
factors associated with sexual recidivism (Phenix, Helmus, & Hanson, 2012). 
Namely, for the lower risk group, CSA was not predictive; in contrast, for the higher 
risk group, CSA was significantly predictive of sexual recidivism. The authors 
asserted that although the results of their study indicated a relationship between 
CSA and pedophilia, sexual deviance did not moderate the relationship between 
CSA and sexual recidivism; as such, the interaction between CSA and pedophilic 
interests (as measured by the SSPI) was not predictive of recidivism. The authors 
suggested that the antisocial orientation of the Static-99R, rather than the sexual 
deviance component, moderated the relationship between CSA and sexual 
recidivism.

 Theories: The Role of Adverse Childhood Events

A variety of influential models have been proposed in an effort to elucidate the etiol-
ogy of sexual offending behavior, which have provided the basis for numerous 
forthcoming theories. The literature summarized herein is a brief overview of the 
extant theories that consider adverse experiences in childhood.

Jennings et al. (2014) suggested that through a social learning approach, violent 
and deviant behaviors are learned by observing and imitating, which is then 
reinforced and results in the perpetration of violence over time. Such a theory can 
be applied to sexual victimization, leading to later offending of a similar nature. 
Seto (2008) also suggested that children who are sexually abused, in a compensatory 
effort toward managing invalidation and powerlessness, may mimic their abuser’s 
behavior and distorted thinking or associate the sexual activity between themselves 
and their abuser with sexual arousal.

Marshall and Barbaree (1990) proposed an integrated theory that considers the 
biological bases of aggression and sexual arousal, suggesting that males are 
biologically inclined toward sexual aggression and must be taught the appropriate 
skills to inhibit such predisposition. However, the learning of such appropriate skills 
may not occur in those who experience ongoing adverse conditions in childhood (e.g., 
poor parenting; inconsistent punishment). Instead, in combination with sociocultural 
influences, those in such environments may develop schemas that associate sex with 
aggression, therefore perhaps, enhancing the likelihood of sexual offending. 
Adolescence is a particularly important period for this development, as sex hormones 
increase and play a larger role in the development of acknowledging and interpreting 
sexual cues. As such, those who experience adverse childhood events are predisposed 
to engaging in antisocial behaviors, and thus the hormones may serve to strengthen 
the relationship between aggression and sex. Such individuals may also have deficits 
in social interactions, as well as limited self-regulation, wherein rejection from 
attempted relationships may lead to low self-esteem and increased negative attitudes 
toward women. These vulnerability factors, developed throughout childhood, later 
intersect with situational factors such as intoxication, anger, or stress, which may 

17 The Significance of Psychological Trauma and Brain Injury in the Treatment…



422

precipitate sexual offending, depending on whether the man is sexually aroused at 
that time. It was suggested that offending is thus maintained by the reinforcing 
effect (either positive or negative reinforcement) of deviant sexual acts and the 
developed cognitive distortions.

Grady, Levenson, and Bolder (2017) asserted that the growing body of literature 
has not yet provided a cohesive theoretical model regarding how or why adverse 
childhood experiences (ACEs) may contribute to the commission of sex offending 
behaviors. Therefore, Grady et al. posited that such adverse childhood conditions 
can lead to sexual offending via a number of other psychosocial and behavioral 
outcomes similar to criminogenic needs that have been demonstrated to be associated 
with sexually violent acts (e.g., Andrews & Bonta, 2010; Hanson, Bourgon, Helmus, 
& Hodgson, 2009), such as intimacy deficits, social skills, and emotional regulation. 
More specifically, they proposed that the link between ACEs and such criminogenic 
needs may be explained using attachment theory, in that ACEs lead to insecure 
attachments, which in turn lead to both psychological and social deficits consistent 
with criminogenic needs.

In an effort to explain how such attachments develop in intimate relationships 
with adults, Ward, Hudson, and Marshall (1996) proposed a model comprising three 
distinct styles of insecure attachment: Preoccupied, fearful, and dismissive. While 
having an insecure relationship is not a unique feature of sex offenders, Ward et al. 
found a relationship between attachment style and sexual offender type. Marshall 
and Marshall (2000) later explained that depending on the type of insecure bond 
formed (e.g., anxious, avoidant, ambivalent), the child may have low self-esteem, 
poor relationship skills, maintain safe distances from others, be unable to manage 
stress and life’s problems, and have no one on whom they can rely. Such a 
relationship with a parent may generalize to that of others-for instance, via grooming 
efforts, an adult may provide a neglected child with affection and care that they may 
not receive from their own parents. Additionally, inadequate means of managing 
such stressors may lead to maladaptive coping styles (Marshall & Marshall, 2000). 
Cortoni and Marshall (2001) demonstrated that sex offenders may be more likely, 
than other general offenders, to use sex as a means to cope with stress regardless of 
whether the sex offender is a rapist or child molester.

 Traumatic Brain Injury (TBI) and Sexual Offending

Today, it is still difficult to explain how or predict whether traumatic brain injury 
may affect one’s propensity to commit sexual crimes. Based on the current review 
of the studies, the scientific community seems to agree that while a damaged brain 
may contribute to sexual acting out and impact risk factors, it cannot predict sex 
offending. The difficulty of making definite conclusions lies in the fact in that while 
our brains are similar in structure, they are different in the exact topography of brain 
areas, neurophysiological processes, and neuronal connections. Two people with 
brain damage in the same areas may display different post-lesion symptomatology. 
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Furthermore, even if both patients struggle with the same sexual effects of a trauma, 
they may exhibit different behavioral responses. For example, Langevin (2006) 
discussed differences between sex offenders with and without brain injuries and 
came to the conclusion that convictions for multiple sexual offenses were comparable 
between these groups. Nevertheless, the patterns of offending were different and the 
brain-injured group tended to offend more against adults than children and to exhibit 
polymorphous sexual behavior.

TBI appears to be associated with general criminality, according to a review by 
Williams et al. (2018). The authors found that a history of TBIs was associated with 
an earlier age of incarceration, increased risk of violence, and more convictions, 
neurological (impulse control and empathy) abnormalities, and other problems. 
Among those in custody, complicated mild TBI or moderate to severe head injury 
was prevalent in one to two in ten people.

Neuropsychological dysfunction was found to be linked to violence, prison dis-
ciplinary problems, poorer treatment gains, and reconvictions. Life histories of 
abuse, neglect, and psychological trauma appeared to be elevated in those with TBI 
versus those without TBI histories, complicated with ongoing mental health and 
substance use problems. Williams et al. (2018) argued against an assumption that 
TBI was a coincidental occurrence in the lives of risk takers; instead, they were able 
to show that the research evidence suggested the opposite. The authors suggest that 
addressing TBI offers a means to not only improve the lives of those who offend but 
also to reduce crime. Sexual offenders are no different than general criminals in 
terms of histories of TBI and interpersonal trauma.

Both clinical and dynamic risk factors frameworks attempt to explain sexual 
offending, as discussed till now. Meanwhile, neurobiological frameworks attempt to 
explain how the clinical symptoms arise in the first place; these frameworks include 
etiological analysis (e.g., influence of genetic factors), brain mechanisms, 
neuropsychological analysis, and symptom analysis (Pennington, 2002; Ward & 
Beech, 2006). Luria (1966) and later Pennington (2002) theorized that a human 
nervous system can be subdivided into three functional networks or systems: 
Motivational-emotional, memory and perception, and action selection and control. 
In concert, these three systems, according to Pennington, produce human behaviors. 
The interactions between these systems are complex and because each system is 
connected to a different brain network, they can create unique psychological and/or 
behavioral problems. This part of the chapter will mostly focus on the brain 
structures and processes that impact an individual’s sexual behavior if damage 
occurs as a result of brain trauma.

 Recency, Severity, and Prevalence

We have gained considerable knowledge about the brain in recent decades, thanks 
to the advances in medicine, neuroscience, and neuroimaging techniques. Research 
has uncovered a lot about how our brains function and what may happen if an area 
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of our brain is damaged. We also understand how various brain areas and processes 
control our sexual desires and behaviors. Sexual activity, like other drives, involves 
multiple brain areas connected together in a network. Thus, understandably, when 
any area of this network is damaged due to brain trauma, sexual behavior may be 
altered. We do not fully understand yet how this network operates as a whole in 
humans, like many other brain processes. However, science today has uncovered 
some knowledge about how sexual behavior is wired in our brains.

Traumatic brain injury (TBI) can arise from a closed or an open head injury, 
acquired as a result of acceleration-deceleration forces (a blow to the head in an 
assault, a fall, or car crash). Open head injury results in a penetration of the skull. 
TBIs can range in severity from mild, which may go unnoticed, to severe, which can 
cause coma and/or death. These injuries can be focal or diffuse. The Glasgow Coma 
Scale is usually used to determine the severity of the trauma (Rowlett, 2000). The 
most common areas of TBI appear to be frontal and temporal lobes (Iverson & 
Lange, 2011a; Scott & Schoenberg, 2011; Williams et al., 2018).

Traumatic brain injury (TBI) is considered to be a significant public-health con-
cern. In the recent years, media and medical professionals have been bringing a lot 
of attention to the problem of TBI among athletes and children, as specific concerns. 
TBI is defined as an acute brain injury that results from mechanical energy applied 
to the head from external physical forces (Gardner & Zafonte, 2016). Thus, TBI 
may result from falls, assaults, motor vehicle accidents, sports-related traumas. 
Gardner and Zafonte (2016) reported that the two most commonly identified risk 
factors for sustaining a traumatic head injury are male sex (males are three times 
more likely to suffer a TBI than females) and age. In terms of age, they suggested a 
bimodal age pattern, in which people older than 65 and younger than 14 years are 
more likely to sustain TBI than other age groups. Gardner and Zafonte estimated 
that about a third of all deaths in the USA annually can be contributed to TBI. TBI 
may result in residual symptoms that may persist over time without significant 
resolution and that include problems in cognition, movement, sensation, and/or 
emotions.

According to Vaughn, Salas-Wright, Delisi, and Perron (2014), who examined 
data from two sites in Pennsylvania and Arizona, male youth were almost twice as 
likely as female youth to report a history of TBI. Overall, one-third (30%) of their 
entire sample reported TBI, which is almost three times more than TBI rates reported 
in the general population (12%). They found that such injury was associated with 
higher impulsivity, negative emotion ratings, and self-reported experience of 
victimization, even when controlling for demographic factors, such as age, gender, 
socioeconomic factors, and race/ethnicity, and complications such as psychopathy, 
substance use, and others.

It is challenging to estimate representative rates of TBI among populations of sex 
offenders. One of the challenges is that traumatic brain injuries often go unreported. 
Oftentimes, in my experience, individuals may not realize that have had brain 
trauma at any point in their lives. An individual may deny any incidents of being hit 
in the head or loss of consciousness but then inform a doctor that they have lost 
hearing because their abusive family member repeatedly hit them in the ears. 
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Another reason that TBI may be underreported is that a person’s psychiatric or 
medical history overshadows the significance of a head trauma. Inquiring about a 
history of head x-rays, scars on one’s head, or participating in a fight and being 
knocked out could prove useful in determining the history of head injury.

Another challenge is that sex offenders may over-report history of brain injury. 
Blanchard et al. (2002) discussed limitations of using self-report methodology in 
studying pedophilia and brain injuries. The authors mentioned a likelihood that sex 
offenders with pedophilic disorders claim head injuries that never occurred or 
exaggerate minor occurrences in order to diminish their own responsibility for their 
sexual conduct. This may be true for other categories of sex offenders as well.

Shiroma, Ferguson, and Pickelsimer (2010) conducted a meta-analysis of preva-
lence of brain trauma among sex offending population and found that the prevalence 
of TBI in this population was about 60.25% (95% confidence interval: 48.08 to 
72.41). This number is quite significant and indicates that more than a half of all sex 
offenders may have a history of TBI. Turner, Schöttle, Krueger, and Briken (2015) 
studied sexual behaviors among individuals who suffered a TBI and observed that a 
significant number of them show inappropriate sexual behaviors and/or sexual dys-
functions. Additionally, in this study, inappropriate sexual behaviors were linked to 
younger age, poorer social participation, and more severe injuries.

TBI is a leading cause of disability, and an extensive literature base exists in rela-
tion to TBI sequelae and risk factors among the general population (Williams et al., 
2018). Much less is known about TBI specifically among sex offenders. Langevin 
(2006) found that half of the sex offenders among those studied at a university psy-
chiatric hospital for forensic assessment had sustained a head trauma that led to 
unconsciousness. Moreover, 22.5% of them also sustained significant neurological 
insults. Among the causes, Langevin noted motor vehicle accidents, as well as sub-
stance abuse and history of violence. However, how much TBI is related to sexual 
offending, is a question with which some of our colleagues grapple when working 
with sex offenders. Could a known brain injury have affected their brains in such a 
way that it impacted their sexually deviant and/or sexually violent behaviors, and if 
so, can the opposite be possible? Can we treat brain abnormalities and help offend-
ers reduce their sexually deviant urges and/or behaviors and hence reduce the rate 
of their re-offending? To answer these questions, one must consider the relevance of 
the history of TBI in various assessments of functioning (e.g., risk assessment, dis-
ability, cognitive), as well as the implications of such.

A majority of the studies that discuss the connection between deviant sexuality 
and brain injury involve individual case studies with identifiable disorders. These 
studies often describe an unusual case or an unexpected result, which varies from 
the observed norm. As such, it is difficult to make far-reaching or generalizable 
conclusions based on these case studies. Of note, although many cases do not point 
to the sole change in sexual desire, many explore the correlation between acquired 
brain injury and Klüver-Bucy syndrome, which features changes in sexuality as one 
of its symptoms. Damage to the frontal basal, temporal, and diencephalic structures 
of the brain have been implicated in changes in sexuality, particularly in 
hypersexuality.
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 Neuroimaging Studies

Neuroimaging has been a rapidly advancing field and as such fosters an increase in 
knowledge about various brain structures and their roles in human behaviors. One 
of the earlier studies by Miller, Cummings, McIntyre, Ebers, and Grode (1986) 
discussed eight clinical cases of males and females with various brain injuries and 
neurological conditions, in which a change of sexual patterns was clearly observed, 
demonstrating an abrupt change in these individuals’ life-long patterns. The 
researchers reported that, based on data from 1942 to 1981, between 5% and 35% 
of those individuals that were arrested for exhibitionism were found to be suffering 
from organic disorders, which at least partially contributed to this sexually 
inappropriate behavior. Additionally, Miller et al. established that exhibitionism has 
been consistently described in patients with various neurological conditions, such 
as Huntington’s disease, epilepsy, Tourette’s syndrome, and multiple sclerosis. 
Sexual disinhibition and specifically exhibitionism have been noted among those 
who showed dysfunction in the basal frontal lobes. Although their sample size was 
too small to be generalized to larger populations, Miller et al. pinpointed two types 
of changes in sexual behaviors following traumatic brain events. One group 
experienced significant increase in their libido along with inappropriate sexually 
disinhibited behaviors (named the hypersexual group). Another group oddly 
experienced changes in sexual orientation or interests toward things other than their 
usual stimuli, such as a sudden interest in children or same sex partners in previously 
non-paraphilic heterosexual adults (change of preference group).

Among the patients in the study carried out by Miller et al. (1986), in the first 
hypersexual and disinhibited group, the behavior was often associated with the 
abrupt cessation of seizures either in the postictal period or following a temporal 
lobectomy. These types of brain events or injuries were hypothesized to be related 
to continued limbic electrical discharge (in seizures) or postictal disinhibition of 
structures in the septum and/or hypothalamus. In the second group, in which patients 
were observed to turn to children or same sex partners from their normophilic typi-
cal interests, no single common anatomical area was implicated, with an exception 
of the lesions being around the limbic system. However, the most dramatic changes 
in one’s sexual preference followed lesions in the temporal lobe and/or midbrain 
close to the hypothalamus. The other most marked area of damage in these patients 
involved the frontal lobe. The same authors implicate the limbic system in the sex-
ual arousal phase of human sexual activity, including the hypothalamus and tempo-
ral lobe. Particular significance is attributed to the preoptic nucleus of the 
hypothalamus. In conclusion, the authors suggested that stimuli leading to sexual 
arousal vary from person to person and are determined by variances in experience, 
genetic, and neurological factors. However, the authors do not account for psycho-
logical or emotional structures in their study. Paredes (2003) discussed that a medial 
preoptic area/anterior hypothalamus (MPOA/AH) plays a role in the control of male 
sexual behavior. Although it is known that the MPOA/AH is involved in the control 
of sexual behavior in males of all species studied to date, there is little agreement as 
to what is specifically the role of the MPOA/AH in sexual behavior. Paredes (2003) 
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discussed that this region may be involved in the execution of sexual behavior and 
in the regulation of sexual motivation in males. 

In terms of sexual deviance or anomalous target preference, Schilz et al. (2007) 
sought to examine whether pedophilic sex offenders demonstrate any structural and/
or neuronal deficits in brain regions that are critical for sexual behaviors. They 
looked at the amygdalar volume and gray matter of related areas, such as the 
hypothalamus, septal area, and others, in 15 non-violent male pedophilic offenders. 
The authors determined that pedophilic offenders had a significantly reduced right 
amygdalar volume, along with reduced gray matter in the right amygdala and 
hypothalamus (bilaterally), septal regions, substantia innominata, and bed nucleus 
of the striae terminals. Additionally, in the majority of the offenders (8 out of 15), 
they found enlargement of the anterior (frontal) temporal horn of the right lateral 
ventricle, which adjoins the amygdala. However, the smaller right amygdalar 
volume correlated with the commission of pedophilic offenses exclusively but not 
with the perpetrators’ age. The authors concluded that these structural abnormalities 
play a role in formation of pedophilic interests. Thus, development of pedophilia 
may be impacted by neurobiological factors that influence the size and the volume 
of gray matter of brain structures that are involved in sexual behavior. Based on the 
aforementioned research, it appears that pedophilic interests can be congenital as 
well as acquired (e.g., as a result of TBI). However, the small number of study 
participants makes it difficult to generalize the conclusions.

A recent study by Darby, Horn, Cushman, and Fox (2018) showed that some 
previously normal patients, following brain lesions in specific areas, seem to start 
exhibiting criminal behaviors. The authors identified several brain regions that were 
observed with various brain lesions in 17 patients. Although the lesion sites were 
spatially heterogeneous, they included the medial prefrontal cortex, orbitofrontal 
cortex, and various other locations within the temporal lobes in both hemispheres. 
The authors noted that no single brain region was damaged in all of the cases. 
Usually, symptoms of brain dysfunction do not come from the damaged area itself 
but from the sites connected to the damaged area. Thus, the researchers in this case 
could pinpoint brain regions functionally connected to each lesion location. One 
observation of interest is that all lesions were functionally connected to the same 
network of brain regions. The study concluded that these regions are connected to 
the brain regions that were involved in the theory of mind, morality, and value-based 
decision making, while not connected to the regions involved in cognitive control or 
empathy. Remarkably, studies of recidivism seem to be in line with this discovery, 
finding that poor victim empathy may not be a risk factor for sexual re-offending, 
although it sounds counterintuitive (Mann et  al., 2010). Finally, Darby et  al. 
concluded that all of the lesions were functionally connected to the orbitofrontal 
cortex. Additionally, most of the lesions were functionally connected to the anterior 
temporal lobe, ventromedial prefrontal cortex, mesial temporal lobe/amygdala, and 
nucleus accumbens. Indeed, according to the functional magnetic resonance 
imaging (MRI) recorded during masturbation more than a decade earlier, medial 
amygdala and paraventricular nucleus were found to be involved in human sexual 
activity (Komisaruk et al., 2004).
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The orbitofrontal cortex is an area that deserves some more attention. It is a part 
of the prefrontal lobes and is located just above the eye sockets. The orbitofrontal 
cortex is involved in cognitive processing, decision making, social behavior 
moderation, planning and organization of one’s behavior, and personality expressions 
(Schoenberg & Scott, 2011). After sustaining brain injury in this area, individuals 
often start displaying symptoms of so-called pseudopsychopathy or orbitofrontal 
syndrome. The term “pseudopsychopathy” was coined by Blumer and Benson 
(1975) to describe patients who showed a personality change consistent with 
psychopathic traits after a brain injury. In contrast to congenital psychopathy 
(Cleckley, 1988; Hare, 1993), in which psychopathic traits emerge in childhood and 
adolescence with no gross structural brain lesion, pseudopsychopathic behaviors 
develop following brain injury, regardless of the age or previous character. 
Individuals exhibiting pseudopsychopathic behaviors may start engaging in 
impulsive, disinhibited, self-serving, and antisocial behavior after sustaining brain 
injury to the orbitofrontal cortex. After the injury, they are noted to lack empathy 
and awareness, and become sexually preoccupied, disinhibited, and rude. 
Additionally, due to lack of awareness, they may not even realize what they have 
done and often express dismay and remorse when confronted with their behaviors 
(Schoenberg & Scott, 2011).

Psychopathic and pseudopsychopathic behaviors are very similar. Therefore, 
Kiehl (2006) suggested that the brain dysfunction in these groups is similar based 
on studies of patients with orbitofrontal cortex damage. Kiehl inferred information 
regarding areas of potential brain dysfunction in conventional psychopaths. Thus, 
he suggests the paralimbic system dysfunction model of psychopathy. Psychopathy 
remains an important risk factor for sexual and generally criminal recidivism, as 
indicated by several studies. For example, in combination with sexual deviancy, 
psychopathy appears to be a significant risk factor for sexual recidivism (Hildebrand, 
de Ruiter, & de Vogel, 2004). Additionally, sexual offense recidivism is predicted by 
the psychopathic traits that indicate criminal history, while the presence of learning 
disorders and past history of criminal behavior increases this predictability 
(Langevin & Curnoe, 2011).

Interestingly, some authors mention changes in sexual orientation after damage 
to certain areas of the brain as well as potential implication of childhood brain 
trauma in development of pedophilic and/or hebephilic interests. Alnemari, 
Mansour, Buehler, and Gaudin (2016) described a male patient in his early twenties, 
who suffered a brain injury following a horse-riding accident. The patient developed 
a left epidural hematoma and a CT (computed tomography) scan showed left basal 
frontal and bilateral temporal contusions. After a craniotomy and evacuation of the 
hematoma, the patient’s functioning mostly returned to premorbid levels in all 
respects, except for difficulty in sleeping, irritability, and behavioral changes, which 
included increased sexual desire toward children and teenagers.

Morcos and Guirgis (2014) described an unfortunate incident of a male 39-year- 
old patient falling off a ladder and presenting with an onset of hypersexuality after 
this traumatic event. Specifically, they described inappropriate remarks, attempts to 
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touch female staff members, and frequent masturbation. An MRI study showed a 
signal abnormality in the left temporal lobe. He was diagnosed with acute onset of 
partial Klüver-Bucy syndrome. Klüver-Bucy syndrome is a clinical syndrome 
observed in humans and other animals resulting from bilateral lesions of the medial 
temporal lobe including the amygdaloid nucleus. Furthermore, Pick’s disease, 
Alzheimer’s disease, Rett syndrome, carbon monoxide poisoning, and other 
neurological conditions may contribute to a diagnosis of Klüver–Bucy syndrome 
(Terzian & Ore, 1955; Salloway, Malloy, & Cummings, 1997). Afifi and Bergman 
(1998) described how Klüver–Bucy syndrome may present with compulsive eating, 
hypersexuality, insertion of inappropriate objects in the mouth (hyperorality), visual 
agnosia, and docility.

Varon, Pritchard III, Wagner, and Topping (2003) in a study of transient Klüver–
Bucy syndrome that resulted from complex partial epileptic seizures, described a 
19-year-old male patient who suffered from complex partial and rare generalized 
tonic-clonic seizures that could not be managed with medication. Continuous video- 
EEG (electroencephalogram) monitoring over the span of 48  hours revealed 
epileptiform activity in the left temporal convexity or left mesio-basal temporal 
structures that spread into bilateral temporal structures. When he would return to 
full alertness, he would make sexually charged statements toward his brother, try to 
caress his mother’s breasts, and act out sexual intercourse using two stuffed animals. 
He also exhibited hyperorality. Some social neuroscientists have identified changes 
in the temporal lobe as a cause of anomalous sexual and/or hypersexual behaviors 
(Marlowe, Mancall, & Thomas, 1975).

Brain lateralization also contributes to some interesting sexual differences asso-
ciated with right and left hemispheres. First, it is important to keep in mind that in 
the vast majority of individuals, the left hemisphere is considered dominant for 
speech, both for left- and right-handed people (Scott & Schoenberg, 2011). Brain 
topographical studies of normal men showed that sexual excitation is asymmetric as 
well. Studies have revealed that lesions in the left hemisphere, particularly the 
temporal lobe, were associated with hyposexual symptoms; while lesions around 
the right hemisphere, particularly the temporal lobe, were associated with 
hypersexual symptoms (Braun, Dumont, Duval, Hamel, & Godbout, 2003). 
Interestingly, the temporal lobes were again particularly implicated in changes of 
libido intensity. Although Braun et  al. (2003) admitted that the limitation of the 
study was that the libido was considered as a continuously distributed variable and 
the extreme manifestations of libido could not be precisely identified. The authors 
reported that patients manifested subtle to significant changes in their sexual feelings 
overall, which the investigators graded on a scale. Braun et  al. found that 
hypersexuality was associated with post-lesion mania, pseudo-mania, and hyperlalia, 
all of which more frequently occur in cases of right hemispheric damage. Damage 
in the left hemisphere often manifested in post-lesion depression, pseudo-depression, 
as well as hyposexuality. Thus, the authors proposed that there exists a larger 
phenomenon of psychic tone, which includes emotional, motor, moral, language, 
immunological, and sexual dimensions and is reflected in intellectual representations. 
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Therefore, it appears that the left hemispheric lesions suppress or subdue this 
tone, while the right hemispheric lesions tend to stimulate and uplift the psychic tone. 
The authors further suggest an approach-avoidance disposition, in which both 
hemispheres play opposed roles in the alarm or stress response.

Interestingly, not only do gray matter and brain structures seem to be implicated 
in sexual deviance, white matter does also. White matter injuries result from axons 
shearing and tearing in cases of some traumatic brain injuries. Traumatic axonal 
injuries result from severe rotation or acceleration/ deceleration forces on the brain. 
This is a gradual process, in which damaged axons stretch and eventually separate. 
Axons can stretch and twist without being sheared or torn even after repeated stretch 
injuries and even though internal damage may be sustained. However, axons that 
change direction, enter the target nuclei, or decussate can be more easily damaged 
(Iverson & Lange, 2011b).

White matter injury also affects sexual behaviors, according to some data. For 
example, Cantor et al. (2008) attempted to identify brain regions that could help 
distinguish pedophilic from non-pedophilic men, using unbiased, automated 
analyses of the whole brain. MRIs were acquired from men who demonstrated 
illegal or clinically significant sexual behaviors or interests (n = 65) and from men 
who had histories of nonsexual offenses with no sexual offenses (n = 62). They 
assessed sexual interest in children through the participants’ admissions of their 
pedophilic interest, histories of committing sexual offenses against children, and 
psychophysiological responses in the laboratory to erotic stimuli depicting children 
or adults. The analysis of the MRIs revealed significant negative associations 
between pedophilia and white matter volumes of the temporal and parietal lobes 
bilaterally. Voxel-based morphometry, which is a neuroimaging analysis technique 
used to study focal individual differences in brain anatomy, validated the associations 
and indicated that regions of lower white matter volumes followed, and were limited 
to, two major fiber bundles: the superior fronto-occipital fasciculus and the right 
arcuate fasciculus. The superior fronto-occipital and arcuate fasciculi connect the 
cortical regions that respond to sexual cues. Therefore, the authors suggested that 
these cortical regions operate as a network for recognizing sexually relevant stimuli 
and that pedophilia results from a partial disconnection within that network.

In conclusion, various studies pointed out multiple areas and structures of the 
brain that may be involved in sexual deviant behaviors and/or hypersexuality. 
Of special importance, in terms of potential sexually inappropriate behaviors, are 
the medial prefrontal cortex, orbitofrontal cortex, right temporal lobe, amygdala and 
its volume, white matter volumes of the temporal and parietal lobes bilaterally, 
medial preoptic area/anterior hypothalamus, and some others. Traumatic brain 
injury, which involves these areas, may temporarily or permanently impact an indi-
vidual’s libido intensity as well as sexual preference, potentially leading to sex 
offending. Although brain damage alone may not lead to such a dramatic behavior, 
it may interact with other socio-emotional factors and cognitive capacities in such a 
way that it would increase a risk of sex offense or sexual recidivism, especially in 
those with a criminal history.
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 Traumatic Brain Injury and the Question of Dangerousness

Of what importance is the history of TBI in the risk assessment of a sex offender? 
Of course, the answer to this question is anything but simple and depends on 
multiple factors. The following needs to be taken into account: How significant was 
the impact of a brain trauma, how did it impact sexual functioning (in terms of 
hypersexuality, preoccupation, and sexual interest), was it long-term or temporary, 
and how did TBI affect cognitive and particularly executive functions? Another 
important consideration is how recent the brain trauma was and how much of 
recovery has been made. These questions should be considered individually because 
multiple factors are at play in each clinical case of brain injury.

There are additional issues to ponder. For example, what cognitive areas have 
been affected by trauma and to what degree? Executive functions help individuals 
curb sexual preoccupation and/or affect volitional capacity, for example. Hence, 
damage to the frontal lobes, which house executive functions, can lead to sexually 
inappropriate, impulsive, unempathic, and disorganized behaviors (Schoenberg & 
Scott, 2011). It can also result not just in symptoms of hypersexuality but also in 
social disinhibition, inability to follow rules, and poor moral judgment, all of which 
may contribute to sexual offending. Oftentimes, an offender reports a remote history 
of TBI, over decades ago. In this case, we can suppose that the individual’s recovery 
has been completed and any lost function has been compensated for, as it may occur 
spontaneously in cases of milder brain injuries (Iverson & Lange, 2011a). Although 
the recovery may be completed, Iverson and Lange warn that it does not mean that 
the mild TBI cannot cause permanent damage. TBI is a highly individualized injury 
and most, but not all, people recover relatively quickly and fully. Additionally, the 
authors reiterate that the term concussion, preferred in sports medicine and research, 
means mild brain injury. It is often more readily understood by patients; therefore, 
it is often used by medical practitioners.

Perr (1991) discussed the curious case of “Jerry the Cowboy” of New Jersey, 
USA, a sex offender whose defense attorney employed an expert to testify that his 
brain injury at the age of 2 years was responsible for his sexually criminal behavior. 
Jerry, age 39, was accused of inserting a dildo into the anus of an 8-year-old boy on 
several occasions. The defense was that Jerry did not have the requisite mental state 
and therefore committed no crime. Nevertheless, Jerry was able to engage in some 
goal-directed behaviors, such as have several unskilled jobs, maintain marital rela-
tionships to some degree, complete firefighter school and volunteer in firefighting 
services for 7 years, and other activities. His intelligence was found to be in the 
borderline range and he exhibited some symptoms of learning disability and/or 
attention deficits. Moreover, his electroencephalogram was within normal limits; 
however, his CT showed tissue loss in the left frontal lobe and asymmetry of the 
lateral ventricles consistent with diffuse tissue loss from the left hemisphere. The 
doctors agreed that this type of damage could be related to a remote TBI.  The 
defense expert likened the type of damage to frontal lobotomy. Additionally, Jerry 
abused alcohol and had motor vehicle offenses as an adult. The prosecution expert 
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acknowledged the brain damage found via neuroimaging studies but disagreed with 
the conclusion about the absence of mens rea. The prosecution expert maintained 
that the brain defect has been present for 37 years and at that time; Jerry was func-
tioning at a level consistent with borderline to low average intelligence – he was 
able to socialize and relate, did not have mental illness, and did not have a frontal 
lobotomy. Thus, Jerry was able to function in society, albeit not at a sophisticated 
level; and therefore, he had no condition that precluded his knowing the nature and 
quality of his act or knowing the right from wrong. The jury in this case found Jerry 
the Cowboy guilty of the charged acts and Perr exemplified how in this case, the 
legal system of New Jersey facilitated proper application of medical knowledge to a 
legal issue.

Nevertheless, discussing cases like Jerry’s helps our understanding of how one 
may be interested in over-reporting or exaggerating symptoms of a TBI during a 
trial. Would Jerry’s behavior and academic success be different if he had not sus-
tained a TBI at 2 years old? However, we do not have knowledge of the other factors 
that contributed to Jerry’s development: his family, socioeconomic status, presence 
of psychological traumas, early sexualization, and/or other factors. We do know that 
frontal lobes are involved in inhibition of impulses and moral judgment (Geller, 
2015; Scott & Schoenberg, 2011) and that temporal lobe damage is associated with 
changes in libido as well as the moral and emotional domains (Braun et al., 2003). 
Thus, based on the localization of the damage, we can suppose that Jerry would 
have sustained some lasting neuropsychological deficits, which would continue into 
adulthood if he had received no rehabilitative services growing up.

In some cases, when head injury is related to changes in sexual preference, it 
may potentially increase dangerousness. Blanchard et al. (2003) examined sexual 
history, phallometric measurement of erotic gender-age preferences, and cognitive 
functioning of 685 participants. Participants were asked whether they had 
experienced a traumatic brain injury and if so, at what age. The authors found that 
pedophilic patients self-reported more head injuries before the age of 13 than non- 
pedophilic patients but did not report more head injuries after the age of 13. 
Blanchard et al. hypothesized that subtle brain damage after birth could increase the 
risk of pedophilia in males or that neurodevelopmental problems before birth 
increased the risk of accident-proneness and pedophilia. The authors also found that 
self-reported histories of traumatic brain injuries before the age of 13 years were 
associated with left-handedness and attentional problems. However, traumatic brain 
injuries after the age of 13 were associated with promiscuity and drug abuse. The 
authors concluded that among individuals with primary sexual complaints, 
childhood head injuries clustered with neuropsychological problems, while head 
injuries at an older age clustered with lifestyle features. Another interesting finding 
of Blanchard et al. was that the hebephiles’ (those who have sexual preference for 
early adolescent children) reported rate of childhood head injury was intermediate 
between that reported by individuals with pedophilia and those who prefer adults as 
sexual partners.

In contrast, another study suggested that the sexual changes post-TBI actually 
reflected decrease in quality and frequency of sexual activity (Ponsford, 2003). 
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The author of this study administered a sexuality questionnaire to 208 participants 
who experienced a traumatic brain injury. Of the 208 participants, 143 were male 
and the rest female. A majority (78%) of the participants said that they had been in 
a sexual relationship prior to the incident (compared to 73% of controls) and only 
50% said they were in a relationship at the time of the study (compared to 60% of 
controls). Interestingly, the author reported that 15% or less of the participants 
reported increase of frequency and enjoyment on sexual intercourse; nevertheless, 
increases in these dimensions were no more different than those in the control group 
who did not suffer a TBI. The results do not include information whether these par-
ticipants have become interested in non-normophilic sexual activities or if they have 
become more sexually violent, as the study focused more on such post-TBI issues 
as self- esteem, importance of sexuality, enjoyment and frequency of sexual activity, 
ability to become aroused and/or climax, quality of communication with a partner, 
etc. Additionally, the author did not specifically include those who had criminal 
involvement.

An important study, albeit involving violent offenders in general (not specifically 
sex offenders), revealed that individuals with TBI were at a significantly higher risk 
of committing a violent crime when compared with people with no brain injury 
(controls) or those suffering with epilepsy. Fazel, Lichtenstein, Grann, and 
Långström (2011) compared associations of epilepsy (n  =  22,947) and TBI 
(n = 22,914) with violent crimes post-diagnosis, using the Swedish registry between 
years 1973 and 2009. The study had an additional advantageous element of inclusion 
of siblings unaffected by epilepsy. Their results showed that for epilepsy, although 
the risk of committing a violent crime increased significantly after the diagnosis, 
this association disappeared when the same individuals were compared to their 
unaffected siblings. However, this was not true with regard to the TBI population, 
who were compared to general population controls. The TBI population demonstrated 
a significantly increased risk of committing a violent crime. The authors reported 
that the heightened risk remained but was attenuated after controlling for substance 
use and familial factors. This study indicates that there is an observable difference 
between TBI and acquired but non-traumatic brain injury, with respect to risk for 
perpetrating violence.

In conclusion, it appears that a history of TBI may be relevant to risk assessment 
if the trauma encompasses regions of the brain that involve the frontal and temporal 
lobes, amygdala, and others. At times, moral judgment may not be able to interfere 
with volitional capacity, as indicated in some cases of pseudopsychopathy, also 
known as orbitofrontal or disinhibited syndrome (Scott & Schoenberg, 2011). It 
seems beneficial to consider known dynamic risk factors, which can be associated 
with some patterns of the brain injury presentations. For example, several studies 
indicated that general self-regulation problems and life-style impulsivity are signifi-
cant risk factors for sexual recidivism (Hanson, Harris, Scott, & Helmus, 2007; 
Mann et al., 2010). Thus, when we ponder the consequences of an individual brain 
injury, especially the lasting effects of it, it is advisable to consider how the symp-
toms of TBI play into the risk factors for recidivism, such as compliance with super-
vision, impulsivity and recklessness, ability for relationship stability, and others.
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 Assessment of Traumatic Brain Injury in Sex Offenders

Neuropsychological assessment of sex offenders may be a complicated undertak-
ing, given that there are usually constraints of time and resources. Any assessment 
should start at the referral question. What is the purpose of such an assessment? 
How will it benefit an offender himself or would it be useful for risk management or 
treatment planning? We believe that to answer these questions, we should consider 
the risk factors themselves and ponder the connection between them and the 
neuropsychological sequelae of a brain injury. As Mann et al. (2010) discussed, life- 
style impulsivity, general self-regulation problems, and poor cognitive problem 
solving are well-supported risk factors. To help determine problems in these areas 
and the degree of dysfunction, a clinician can utilize neuropsychological or cognitive 
assessment. Another risk factor, resistance to rules and supervision, can also be 
related or caused in some cases by cognitive difficulties, among other factors. Based 
on the results of such assessment, decisions can be made regarding the offender’s 
further treatment and supervision needs.

In some cases, an offender becomes a focus of a detailed review due to parole 
interviews, civil management proceedings, or in the context of sex offender treat-
ment programs, etc. In the process of such evaluative procedures, oftentimes clini-
cians utilize brief cognitive screens, such as variations of the Mini-Mental State 
Examination (Folstein, Folstein, & McHugh, 1975) or Montreal Cognitive 
Assessment (Nasreddine et al., 2005). These brief screenings allow the clinician to 
determine whether gross cognitive skills are at the expected range for the person’s 
age and education. When an offender presents with gross deficits in cognitive func-
tions, such as attention, executive functions, language, and others and reports a 
history of TBI, sometimes it may lead to generating a referral for further neuropsy-
chological examination because the impact of a lesion or neurological disease can 
be objectively quantified via neuropsychological assessment. In other words, what 
functional deficits an individual sustains and what these deficits mean in terms of 
their daily life, can be most precisely determined by a neuropsychological 
assessment.

This assessment may be brief or comprehensive. It can also be either general, or 
target any specific area of interest, such as memory or executive function. This is 
where the referral question becomes of utmost importance. Asking, “Something is 
wrong with Mr. Doe cognitively. Please assess,” would be quite unhelpful. This is 
because cognitive assessment, if not targeted at a specific domain, will turn into a 
multiple-day fishing expedition. An examiner will waste a lot of time and find 
deficits that mean nothing in terms of the examinee’s life or will find nothing specific 
at all. Thus, it is always useful to determine what exactly the assessment should 
focus on and what the purpose of it is. For example, a referral question may ask 
whether an individual is capable of living alone or following rules of supervision. 
These could be questions to ask via neuropsychological assessment. Assessment 
may help determine what, if any, supervision help or compensatory strategies an 
offender may find useful while residing in the community. Additionally, some 
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offenders with post-TBI cognitive difficulties, such as memory, abstract reasoning, 
attention, or problem-solving, may require a different approach within the context 
of the sex offender treatment, to improve the outcome. Finally, determining whether 
an offender has a neurological disorder, which has been overlooked, can significantly 
increase their chances of being successful after release and even before it.

For example, treating an individual for ADHD (attention deficit hyperactivity 
disorder) pharmacologically in the presence of a brain dysfunction could alleviate 
future criminality. Langevin and Curnoe (2011) examined lifetime recidivism 
among Hare’s Psychopathy Checklist-Revised (PCL-R) scores, attention deficit 
hyperactivity disorder (ADHD) diagnosis, and brain dysfunction measures in a 
sample of 1695 adult male sexual, violent, and non-violent offenders. They 
determined that although sexual offense recidivism was predicted best by the items 
of PCL-R that focus on criminal history (Factor 2), the presence of learning disorders 
and past history of criminal behavior increased this predictability. Langevin and 
Curnoe concluded that when estimating and managing risk for sexual recidivism, it 
is important to take into consideration a combination of any history of learning 
difficulties in school and/or potentially ADHD, psychopathy scores and any history 
of brain dysfunction.

When ADHD, among other factors, is addressed, this may potentially reduce 
recidivism, as demonstrated by Lichtenstein et al. (2012). The authors reported a 
reduction in criminality rate among both men and women, 31% and 41% respectively, 
while being pharmacologically treated for Attention Deficit Hyperactivity Disorder, 
when compared with non-medication periods. Neurofeedback as a treatment of 
ADHD is also a promising non-pharmacological treatment and shows potential in 
reduction of inattention, impulsivity, and hyperactivity (Arns, De Ridder, Strehl, 
Breteler, & Coenen, 2009). Although it is not known whether neurofeedback could 
be used effectively as one of the factors that lowers sexual recidivism, it was found 
to be efficacious and specific based on the meta-analysis by Arns et al. Neurofeedback 
may potentially offer more lasting effects than medication, as it contributes to 
forming a skill, not just reduction of symptomatology. However, more research is 
needed in this area.

In regard to neuropsychological functions of various types of sex offenders, it 
also of interest to determine whether there could be some markers or variations 
from the norm. In other words, are sex offenders different from an average person 
in terms of their cognitive functioning? Langevin, Wortzman, Wright, and Handy 
(1989) examined pedophiles, including sexually aggressive and incest offenders for 
brain damage and dysfunction using CT scans, the Halstead-Reitan (HR) 
neuropsychological test battery, the Wechsler Adult Intelligence Scale-Revised 
(WAIS-IV), the Wechsler Memory Scale (WMS-IV), and the space relations test 
(SRT) or the differential aptitude test. The study results suggested that the subgroup 
of pedophiles showed somewhat different patterns of neuropsychological deficits 
from other offenders. More specifically, heterosexual and homosexual pedophiles 
showed verbal deficits and apparent left hemispheric brain dysfunction. However, 
bisexual pedophiles instead showed right hemispheric visual-spatial deficits. 
This study shows that there are curious neuropsychological differences between 
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certain types of sex offenders. But it is unlikely that the opposite is true and that 
based on this specific pattern, one can pinpoint a budding pedophile. Nevertheless, 
knowing neuropsychological profiles of individuals with pedophilic interest may 
alert an examiner to the potential presence of such an interest.

Cantor et al. (2004) demonstrated that individuals with pedophilia showed sig-
nificant negative correlations with intelligence (IQ) and immediate and delayed 
recall memory. Pedophilia was also related to non-right handedness even after 
co-varying age and IQ. These results suggested that pedophilia is linked to early 
neurodevelopmental perturbations. In a later study, Blanchard et al. (2007) confirmed 
these findings and established the relationship between pedophilia and cognitive 
function, such as lower IQ, lower education, and more common non-right 
handedness; this relationship is genuine and not artifactual. The findings were 
interpreted as evidence for the hypothesis that neurodevelopmental perturbations 
increase the risk of pedophilia in males.

There are many neuropsychological screening instruments on the market that 
could aid in assessment. The choice of which one(s) to use depends on the purpose 
of the assessment itself, available time, and resources. Additionally, neuropsycho-
logical assessment in any population should ideally include malingering and/or effort 
measures, as a general recommendation. Many neuropsychological measures already 
include embedded effort measures; but they can always be added on.

A brief screening battery, such as the repeatable battery for the assessment of 
neuropsychological status (RBANS-Update) (Randolph, 2012) only takes about 
30 minutes, can be given in English and Spanish to individuals between ages 12 and 
90  years old, and has several versions for each language to control for learning 
effects should the battery be repeated. It offers a glimpse of the overall 
neuropsychological profile of a person, including language, memory, attention, and 
visuo-spatial functions. One of the advantages of this instrument is that it can be 
sensitive enough in cases of lower-functioning individuals. However, in cases when 
an individual is high-functioning and may exhibit mild deficits, RBANS (Randolph, 
Tierney, Mohr, & Chase, 1998) would lack sensitivity.

One of the classical batteries developed for traumatic brain injury assessments is 
the Halstead-Reitan battery (HRB) (Reitan & Wolfson, 1993). The battery assesses 
most of the cognitive functions, including speech, memory, motor, executive 
functions, etc. It differentiates well between the brain injured patients and healthy 
subjects, and it is a highly specialized battery and requires substantial training. It 
takes a long time to administer, and therefore may not be suitable for a brief 
assessment in the sex offender population. It is also not suitable for patients with 
sensory or motor handicaps (Lezak, Howieson, Bigler, & Tranel, 2012).

Another common testing battery is the neuropsychological assessment battery 
(NAB) (Stern & White, 2003). This assessment battery is considered to have a broad 
range, comprising 36 different tests that come in two equivalent forms (Lezak et al., 
2012). The battery assesses multiple neuropsychological domains and is sensitive to 
minor changes of the neuropsychological status in high-functioning individuals. 
One of the benefits of this battery for the population of sex offenders with brain 
injury is that it specifically assesses executive functions, among other domains. 
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As we have discussed before, executive functions that are housed in the frontal 
lobes are responsible for self-directed behavior, problem solving, mental flexibility, 
executing decisions, and inhibiting impulses. NAB provides norms for individuals 
between 18 and 97 years of age. It also includes a screening mode, which offers a 
shorter screen that targets any two domains of interest (memory, language, spatial, 
attention, or executive) and allows testing at a high and low ability level.

In summary, TBI may alter one’s sexual functioning, inhibiting it, increasing 
libido while decreasing control, or even changing one’s sexual interests and 
orientation. Brain injury can also alter a person’s character and increase socially 
undesirable behaviors. TBI may have a lasting effect on an individual, even years 
after the injury. At times, these consequences may impact the behaviors of an 
offender in such a way that their risk of recidivism increases. These consequences 
can also impact the offender’s quality of life, socialization ability, and cognitive 
capacity in such a way that they may be difficult to supervise, struggle to understand 
content of sex offender treatment programs, or have trouble adjusting to the society 
outside the prison walls. It is important to consider assessment for brain injury for 
offenders who either report this type of injury or appear to have cognitive difficulties. 
A referral to an appropriate specialist may help develop individualized treatment 
approach, supervision strategies, and increase adjustment to life in the community. 
Medication management and cognitive rehabilitation may be utilized in risk 
management and treatment.

 Conclusion

The relationship between adverse childhood experiences (ACEs) and future sexual 
offending has gained much consideration recently. Many sex offenders have been 
victims to similar offending behavior in their past. Various researchers have found a 
higher rate of childhood sexual abuse in sexual offenders as compared to either the 
general population (Levenson et al., 2016) or non-sexual offenders (Jespersen et al., 
2009). Research in this area has often included the use of the Adverse Childhood 
Experiences (ACE) questionnaire which includes questions about childhood abuse 
and exposure to forms of household dysfunction. Findings have revealed higher 
ACE scores to be associated with a number of sex crime arrests (Levenson & Socia, 
2016). Looking closer at specific offense characteristics, higher mean ACE scores 
were found in those who had victims under the age of 12, male victims, stranger 
victims, prepubescent victims, multiple victims, those with contact sex offenses 
versus noncontact sex offenses, those who used force or violence in the commission 
of their sex offense, those who used a weapon, and those who injured a victim 
(Levenson et al., 2016; Levenson & Grady, 2016).

Although negative childhood experiences are prevalent among sex offenders, 
with regard to assessing risk for sexual recidivism, an adverse childhood environment 
reflects little to no relationship with sexual recidivism, according to a meta-analysis 
(Hanson & Morton-Bourgon, 2005). As such, it appears that factors that are related 
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to the persistence of sexual offending may be different from those factors that are 
related to the initiation of such offending. However, some aspects of an offender’s 
history have demonstrated an association with recidivism and may be moderated by 
risk level (e.g., Nunes et al., 2013; Phenix et al., 2012).

In addition to psychological trauma, traumatic brain injuries of varying severity 
may alter one’s sexual functioning. Brain trauma may increase libido, while 
decreasing control, or even changing one’s sexual interests and orientation; it can 
also inhibit sexual behavior. Brain injury can also alter a person’s character and 
increase socially undesirable behaviors in such a way that sexual behaviors start 
presenting a problem for an individual and/or their caregivers. Brain trauma, just 
like emotional trauma, may have a lasting effect on an individual, impacting his or 
her quality of life, socialization ability, and cognitive capacity in such a way that it 
may be difficult to supervise or treat this offender. Various strategies can be 
recommended, such as neuropsychological assessment, cognitive remediation, 
modified supervision, medication, and others.

 Questions/Activities for Further Exploration

 1. How could sex offenders’ histories of psychological and brain trauma impact 
legal decisions for those who are being considered for civil confinement under 
sexually violent predator (SVP) laws?

 2. Can early detection and addressing of adverse childhood experiences and/or cog-
nitive rehabilitation for brain injury help reduce criminal outcomes?

 3. Would cognitive rehabilitation for sex offenders reduce recidivism?
 4. Considering that psychological trauma is so pervasive in offenders’ histories, 

how do you determine who would benefit from trauma-related treatment?
 5. Do adverse childhood experiences impact juvenile and adult offenders 

differently?
 6. How would trauma-informed treatment be different for adult offenders, as 

compared to juvenile offenders?
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Chapter 18
Trauma and Resiliency in Forensically 
Involved Youth: Applications, Evaluations, 
and Recommendations

Morgan Shaw, Gimel Rogers, and Robert Geffner

 Introduction

The youth can become involved in the legal system in a number of ways: through 
the juvenile justice system, juvenile dependency system, or civil courts. Mental 
health professionals are often being utilized by the court systems to educate the 
court as to the individualized needs of a youth coming through these systems. 
Mental health professionals, particularly psychologists, are frequently being asked 
by juvenile delinquency courts and probation to perform comprehensive psycho-
logical evaluations on the youth who interact with the legal system to better clarify 
the specific psychological and emotional needs of the youth in order to recommend 
appropriate intervention strategies. Similarly, mental health professionals are fre-
quently used by the juvenile dependency system, including Child Welfare Services 
(CWS), to evaluate and report on the needs of the individual youth who may be 
removed from their homes and placed in various state and county programs such as 
foster care placements, group homes, and residential treatment centers. Often, eval-
uators need to specifically assess and opine on the mental health functioning of the 
youth and the level of care necessary to meet the needs of that individual. 
Additionally, evaluators are often retained in civil cases, particularly personal injury 
cases, to assess the current functioning of a youth and the impact of the experienced 
trauma and to provide specific estimates of future care needs for that child.

Research shows that there is an incredibly high prevalence rate of youth coming 
through these various court systems. In 2017, more than 809,000 minors were 
arrested by law enforcement agencies in the USA (US; OJJDP, 2017). While lower 
than the 59% from the 2.11 million youths who were arrested in 2008, it is still a 
substantial number of minors encountering the juvenile justice system each year. 
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Additionally, it is estimated that there are currently over 600,000 youths involved in 
the dependency and foster care system across the USA (DHHS, 2018). While it is 
more difficult to obtain an accurate estimate, it is known that there are also a sub-
stantial number of youths who are involved in the civil court systems at any given 
year in the USA. Due to these staggering numbers, it is imperative for professionals 
working with these youths to be appropriately trained on how best to serve the spe-
cialized needs that most of them have.

There has been a great deal of research that has examined the unique factors 
associated with the involvement of forensically involved youth within the legal sys-
tems; however, most of that research has specifically examined risk factors associ-
ated with court involvement, primarily offending behaviors (Fougere & Daffern, 
2011). While an in-depth exploration of risk factors associated with youth who 
offend is outside of the scope of the current chapter, in general, research has found 
that young offenders have greater psychosocial and mental health problems 
(Carswell, Maughan, Davis, Davenport, & Goddard, 2004; Chitsabesan & Bailey, 
2006), lower levels of intellectual functioning, and higher incidences of learning 
disabilities than non-offending youth (Chitsabesan & Bailey, 2006; Katisiyannis, 
Ryan, Zhang, & Spann, 2008). Recognizing those factors and their connection to 
trauma, this chapter focuses on childhood trauma, which is a part of most forensi-
cally involved youths’ histories. In addition, this chapter also explores the concept 
of resilience and other forms of protective factors for youth.

More recently, protective factors in youth offenders have been more extensively 
discussed and disseminated in the risk assessment literature as evidenced by an 
increase in the number of risk assessment tools that incorporate protective factors. 
These include the Structured Assessment of Violence Risk in Youth (SAVRY; 
Borum, Bartel, & Forth, 2000) and the Structured Assessment of Protective Factors 
for Violence Risk – Youth Version (SAPROF-YV; de Vries Robbe, Geers, Stapel, 
Hilterman, & Vogel, 2015). However, we are encouraging all mental health profes-
sionals and other frontline workers who come into contact with youth involved in 
the court systems to comprehensively assess resilience and other protective factors 
in order to best serve the youth and their families. Further, it is imperative for the 
court to better understand how to support and strengthen resilience factors in order 
to make the most appropriate dispositions and orders for those youth who encounter 
the legal system.

This chapter provides an overview of childhood trauma and adverse experiences 
as important risk factors to consider when evaluating youth in any context, but espe-
cially within the legal framework. Resiliency in youth is explored by clearly defin-
ing resilience and the research associated with those factors. An outline of the 
different resiliency assessment tools available for evaluators to incorporate in their 
reports and ways to implement these measures to best evaluate protective factors in 
a forensic context are also reviewed. Finally, two different case examples are pro-
vided to illustrate how to best utilize the information gathered in the context of 
professional work in the forensic arena.
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 Adverse Childhood Experiences

Adverse childhood experiences (ACEs) can be defined as stressful or traumatic 
events, including abuse and neglect, that negatively impact a child’s emotional, 
mental, and physical well-being. Due to the prevalence of these experiences, a 
research study was conducted by Kaiser Permanente in California and funded by the 
Center for Disease Control and Prevention (CDC; Felitti et al., 1998). This study 
initially examined over 17,000 patients who went in for any type of visits to Kaiser 
clinics and hospitals throughout the state for over 1.5  years. They were given a 
10-item self-report questionnaire (the Adverse Childhood Experience Questionnaire) 
that measures 10 types of traumatic experiences that a person might have been 
exposed to in childhood and may be categorized as “traumatic” or “household dys-
function.” Recently, there were four extra questions added by researchers to address 
exposure to poverty, bullying, and community violence, measuring a total of 14 
types of traumatic experiences (https://www.acesconnection.com/g/aces-in-pediat-
rics/blog/who-s-integrating-aces). Presently, the questionnaire asks about traumatic 
experiences in childhood related to physical abuse, verbal abuse, and sexual abuse, 
physical neglect, emotional neglect, a parent who had an addiction, a parent who 
was a victim of domestic violence, an incarcerated family member, a family mem-
ber who was diagnosed with a mental illness, living in a dangerous or violent neigh-
borhood, economic insecurity or requiring public assistance, and an absent parent 
due to divorce, death, or abandonment. After the questionnaire is completed, it is 
scored based on the number of items endorsed as yes. The study found on average 
that the life expectancy of an individual with ACE ≥ four is almost 20 years less 
than that of someone with an ACE of zero (Brown et al., 2009). According to Felitti 
(2002), “Slightly more than half of our middle-class population… experienced one 
or more of the categories of adverse childhood experience that we studied. One in 
four were exposed to two categories… one in 16 were exposed to four categories. 
Given an exposure to one category, there is an 80% likelihood of exposure to another 
category…. One may miss the forest for the trees if one studies these categories 
individually. They do not occur in isolation; for instance, a child does not grow up 
with an alcoholic parent or with domestic violence in an otherwise well-functioning 
household” (p. 361).

This study and the expanding body of research suggest that childhood trauma 
and ACEs can lead to a variety of negative health outcomes, including substance 
abuse, depressive disorders, heart disease, obesity, cancer, sexually transmitted dis-
eases, intergenerational transmission of abuse, homelessness, prostitution, criminal 
behavior, unemployment, parenting problems, shortened lifespan, poor attachment, 
stress hormone dysregulation, intimate partner violent relationships, and attempted 
suicide among adolescents and adults (Dube et al., 2006; Putnam, Harris, Lieberman, 
Putnam, & Amaya-Jackson, 2015). One particular study of over 136,000 students in 
the 6th, 9th, and 12th grades from Minnesota in the USA responded to a question-
naire which included physical abuse, intrafamilial sexual abuse, extrafamilial sexual 
abuse, and familial alcohol and drug abuse, and it found a correlation to adolescent 
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interpersonal violence perpetration and self-directed violence (Duke, Pettingell, 
McMorris, & Borowsky, 2010). Furthermore, this study noted that each additional 
ACE endorsed increased the risk of violence perpetration (Duke et al., 2010). This 
demonstrates the need to address ACEs and to increase resiliency factors to coun-
ter them.

Further, it is important to deal with the effects of ACEs and how most children 
subsequently develop maladaptive coping mechanisms such as substance abuse and 
behavioral health problems. Thus, many youths who have interacted with the legal 
system have comorbid disorders and a variety of substance-related behaviors 
(Conner & Lochman, 2010; McClelland, Elkington, Teplin, & Abram, 2004). The 
early initiation of alcohol use is one of the most common substance-related issues 
that arise in children who are exposed to ACEs (Dube et al., 2006). Research has 
consistently demonstrated that youths involved in the juvenile justice system dem-
onstrate higher prevalence rates of ACEs and childhood trauma compared to youths 
in the general population (Dierkhising, Ko, Briggs, Lee, & Pynoos, 2012). Further, 
research also indicates that these same youths demonstrate higher prevalence rates 
of poly-victimization, or the experience of multiple forms of trauma (Dierkhising 
et al., 2012). Similarly, it is known that youths in the dependency system experience 
high levels of adverse childhood experience and are at increased risk for multiple 
forms of victimization. One study that surveyed adult women who were in the foster 
care system as children found that 97% of respondents endorsed at least one ACE, 
while 70% reported five or more, and 33% reported eight or more (Bruskas, 2013).

Since these experiences occur during peak developmental periods, developmen-
tal and social issues can arise. Children exposed to repeated or chronic trauma gen-
erally have significantly worse outcomes than those exposed to acute or accidental 
traumas. Thus, effects of chronic trauma often serve as reminders, which reinforces 
the negative impact. Further, abuse and neglect of children are extremely common 
in our society, and their effects are well documented to persist over time (Van der 
Kolk, Roth, Pelcovitz, Sunday, & Spinazzola, 2005). It is important to note that the 
exact impact of a particular ACE on a child or adolescent is not known. The research 
has focused on the number of ACEs and the likelihood of experiencing numerous 
mental and physical health, social, and behavioral problems throughout a person’s 
lifetime without intervention or countering resiliency factors (Dube et  al., 2006; 
Putnam et al., 2015).

 Neurobiology of Trauma Outcomes

Research has indicated that trauma can begin in utero (Van den Bergh et al., 2017; 
Yehuda & Meaney, 2018). This suggests that from conception, children who are 
exposed to chronic stressful events may have their neurodevelopment disrupted. In 
addition, research has continued to show various emotional, psychological, and 
neurobiological long-term effects (Mash & Barkley, 2014). Specifically, in children 
and adolescents, the chronic mobilization of stress in maltreating environments is 
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considered a key cause of persistent negative neurobiological effects. Chronic stress 
linked with the threat of or actual victimization is thought to damage the body’s 
stress response systems. Some of these include the immune, sympathetic nervous, 
and neurotransmitter systems. Various brain structures involved include the hippo-
campus, hypothalamic pituitary adrenal (HPA) axis, amygdala, and the prefrontal 
cortex. These areas are important to note as they are responsible for learning mem-
ory, activation of fight-or-flight response, sleep cycles, extinction of fear response, 
planning, inhibition, impulsivity, aggressiveness, and other important processes. 
These neurobiological changes have also been noted in various studies on posttrau-
matic stress disorder (PTSD; Van der Kolk et al., 2005).

In addition to these specific neurobiological changes, there is also a strong foun-
dation of research supporting an allostatic load (i.e., the wear and tear on the body 
as a consequence of exposure to repeated or chronic stress in individuals suffering 
from PTSD (Groer, Kostas-Polston, Dillahunt-Aspilliga, Johnson-Mallard, & 
Duffy, 2014). Examples of this allostatic load in these individuals include higher 
cholesterol and triglycerides, higher perceived stress, greater pain, greater fatigue 
and lower plasma, as well as a propensity for a variety of illnesses later in life when 
compared to individuals without a history of PTSD (Groer et al., 2014). Furthermore, 
extreme stress associated with maltreatment can cause changes in both brain devel-
opment and brain structure (Van der Kolk, et al., 2005). Understanding the neurobi-
ology of trauma in conjunction with ACEs will ultimately inform various systems to 
provide secondary prevention (i.e., early identification and prompt treatment); it 
enhances the understanding of the complexities of childhood trauma in forensic 
cases with youths and ways to counter them (i.e., reducing the residual effects of a 
chronic issue or minimizing further negative consequences).

 Resilience as a Protective Factor

 Conceptualization of Resilience

Resilience has been identified as an umbrella term to include protective factors for 
countering ACEs and risk factors. These can help reduce offending and reoffend-
ing as evidenced by the inclusion of these factors in more current risk assessment 
measures. However, despite its identified importance, the way in which scholars 
and practitioners conceptualize resilience is inconsistent (Fougere & Daffern, 
2011). Over the past few decades, the concept of resilience has significantly 
changed from a trait-oriented to an outcome-oriented approach (Chmitorz et al., 
2018). In a trait- oriented approach, resilience is considered an intrinsic and stable 
attribute that is determined by a certain personality type (i.e., “a hardy personal-
ity”), which strengthens the individual’s ability to adapt to stress and overcome 
adversities (Connor, Davidson, & Lee, 2003; Hu, Zhang, & Wang, 2015; Ong, 
Bergeman, Bisconti, & Wallace, 2006). However, strong empirical support for this 
 conceptualization has not been demonstrated in the literature (Bonanno & 
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Diminich, 2012; Kalisch et al., 2017), and in fact, personality has been demon-
strated to be just one of many risk and protective factors that can affect an indi-
vidual’s mental health (Chmitorz et al., 2018). More recently, an outcome-oriented 
approach has been increasingly considered and researched, which looks at resil-
ience as the maintenance or recovery of mental or physical health despite signifi-
cant stress or adversity (Kalisch et al., 2017; Kalisch, Müller, & Tüscher, 2014). In 
this conceptualization, risk, trauma, or adversity is a central prerequisite of resil-
ience, which means that an individual’s level of resilience can only be determined 
after exposure to stress or trauma (Chmitorz et al., 2018). When viewed this way, 
resilience is then considered modifiable and can be determined by multiple factors 
(Bonanno & Diminich, 2012; Chmitorz et al., 2018). These factors can be internal, 
such as personality traits (e.g., optimism, perseverance), beliefs (e.g., self-effi-
cacy), or can be external, such as access to resources and the presence of positive 
environmental factors (Chmitorz et al., 2018; Southwick & Charney, 2012).

Other conceptualizations have been used to examine resilience and success as 
more of an outcome measure. The following conceptualizations are common and 
will be explored in more depth: sustained competence under threat, recovery from 
trauma, and achieving positive outcomes despite high-risk status (Masten, Best, & 
Garmezy, 1990).

Resilience as Competence Under Threat The conceptualization of resilience as 
competence under threat was derived from the literature on stress and coping 
(Fougere & Daffern, 2011; Masten et al., 1990). In this context, resilience refers to 
effective coping in response to stress or adversity while the stressor is ongoing or 
immediately following it. It is important to note that there has been a debate as to 
whether coping and resilience are separate constructs, with some arguing that cop-
ing refers to biological or psychological responses that reduce the impact of stress 
or trauma, while resilience refers to adaptive outcomes (i.e., success) in response to 
stress or trauma (Davey, Eaker, & Walters, 2003; Fougere & Daffern, 2011). Davey 
et al. (2003) attempted to examine the extent to which coping and resilience are two 
separate constructs by testing whether adolescents who reported themselves as 
either high or low risk for behavior problems (such as dropping out of school or 
substance abuse) differed in measures of resilience and coping. Results did indicate 
that they are likely to be two separate constructs as the youths showed differences 
in resilience but not in coping abilities. This supports the idea that while they are 
different constructs, the ability to cope effectively contributes to an individual’s 
level of resilience (Fougere & Daffern, 2011).

Resilience as Recovery Similarly, there has been a debate about whether resil-
ience can be defined as the ability to rebound from a trauma or prolonged stressor 
(Bonanno, 2008; Fougere & Daffern, 2011; Masten et al., 1990). Proponents of this 
conceptualization argue that nobody is expected to maintain complete competence 
in the face of severe stressors, and thus resilience would be demonstrated by reduced 
symptomology or duration of impact (Fougere & Daffern, 2011). However, others 
argue that resilience and recovery are two separate constructs and that not all 
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 individuals experience a significant disruption or impact following a trauma or 
stressor; those individuals who are not significantly impacted by trauma would be 
considered the resilient individuals (Bonanno, 2008; Ozer, Best, Lipsey, & Weiss, 
2003).

Resilience as Overcoming the Odds This conceptualization appears to be the 
most widely accepted and supported concept despite the fact that there is also debate 
in this area (Borum et al., 2000; Fougere & Daffern, 2011). Resilience as overcom-
ing the odds is based on risk research and is used to identify individuals who flour-
ish or do not develop a particular negative pattern of behavior or disorder despite 
being at high risk. An example of a resilient child is one who is at high risk for 
developing or exhibiting symptoms of a particular disorder based on having a num-
ber of identified risk factors but ultimately does not develop or exhibit that disorder. 
Those who oppose this conceptualization argue that often there are too many con-
founding factors to fully assess what is contributing to someone not exhibiting a 
particular behavioral pattern or disorder, and so resilience in this way cannot be 
fully defined or validated (Olsson, Bond, Burns, Vella-Brodrick, & Sawyer, 2003).

Ultimately, there are many different ways that resilience has been defined and 
conceptualized, most of which demonstrate a great deal of overlap. However, there 
still does not always appear to be a clear consensus and standard definition of resil-
ience. It does seem that most agree that resilience includes certain individual per-
sonality characteristics, such as high self-efficacy, good social and communication 
skills, and perseverance, as well as the presence of supportive familial relationships 
and social environments, including familial factors (Fougere & Daffern, 2011). The 
Resilience and Healthy Aging Network examined over 250 articles in the resilience 
literature and settled on the definition of resilience as the process of negotiating, 
managing, and adapting to significant sources of stress or trauma (Windle, Bennett, 
& Noyes, 2011). Assets and resources within the individual, their life, and their 
environment facilitate this capacity for adaptation and “bouncing back” in the face 
of adversity (Windle et al., 2011).

Despite there still being a lack of clear consensus regarding the conceptualiza-
tion and definition of resilience, there have been significant longitudinal studies that 
have examined resilience, protective factors, and positive youth development which 
have helped to more clearly identify key aspects of resilience research. The Kauai 
Longitudinal Study helped identify protective factors across the lifespan that dif-
ferentiated the resilient from the non-resilient individuals (Werner & Smith, 1992, 
2001). These included protective factors within the individual, such as good tem-
perament, problem-solving skills, and greater feelings of self-efficacy; protective 
factors within the family, including a stable, supportive caregiver and a safe and 
structured living environment; and protective factors within the community, such as 
prosocial peer and mentor relationships and prosocial activities (Werner & Smith, 
2001). Additionally, the National Research Council and Institute of Medicine (2002) 
identified personal and social assets that promote positive youth development. 
These included good health habits that strengthen physical development, critical 
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thinking and problem-solving skills that promote intellectual development, healthy 
coping and self-regulation skills that promote emotional development, and connect-
edness which strengthens social development. All of these protective factors can be 
identified, developed, and strengthened in youths to promote positive development 
and increase resilience.

 Protective Factors

Protective factors, such as the ones described in the previous section, are individual 
and situational components or aspects that contribute to the decreased likelihood of 
engaging in a negative or problematic behavior by having either a direct countering 
effect on the behavior or by moderating the relationship between the behavior and 
risk factors (Fougere & Daffern, 2011). Research and practical applications have 
shown that risk factors, such as exposure to early childhood trauma, are really just 
one component in the overall picture of an individual; it is also necessary to exam-
ine and assess protective factors relevant to the youth. This is highlighted in the 
research on juvenile offenders. Moffitt, Caspi, Harrington, and Milne (2002) semi-
nal research revealed that juvenile offenders can typically be separated into two 
main groups: (1) those who engage in normative adolescent criminal behavior but 
who stop offending as they approach adulthood (adolescent-limited offenders) and 
(2) those who exhibit behavioral problems beginning in childhood and who offend 
into adulthood (life-course-persistent offenders). Following the establishment of 
this conceptualization of juvenile offenders, ancillary research began examining 
how both risk factors and protective factors were playing a role in whether a youth 
continued or ceased offending behaviors. This is highlighted in the creation and 
utilization of risk assessment tools that specifically involve protective factors, 
including resilience, to be assessed by the evaluator, such as the SAVRY and the 
SAPROF-YV.

Research has established the significance of protective factors in violence risk 
assessment (Carr & Vandiver, 2001; Fougere & Daffern, 2011). One study has dem-
onstrated that with young offenders in the USA, several protective factors were 
found to significantly distinguish non-repeat from repeat offenders (Carr & Vandiver, 
2001). These protective factors included personal characteristics such as high self- 
esteem and good temperament, structured home environment, parental support, 
presence of positive adult role models, and prosocial peers, hobbies, and activities.

The SAVRY was the first youth-specific risk assessment tool to incorporate pro-
tective factors into the overall judgment of risk, and it includes the following areas: 
prosocial involvement, strong social support, strong attachments and bonds, posi-
tive attitude toward intervention and authority, strong commitment to school, and 
resilient personality traits. The manual describes markers of resilient traits as “above 
average intellectual ability and cognitive skills,… ability to develop thoughtful 
solutions to conflicts and problems, positive responsiveness to others, adaptability 
to environmental change, capacity to self-soothe or to be soothed by others after a 
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stressful or tension-generating event, calm mood states, and healthy and realistic 
self-esteem” (Borum et al., 2000, p. 103). It should be noted that the definition pro-
vided in the manual is considered to be quite broad, which means that it is likely that 
individuals with many different characteristics and presentations may receive an 
endorsement on this factor (Fougere & Daffern, 2011).

The SAPROF-YV is a more recent measure of protective factors, modeled after 
the well-established adult version (SAPROF; de Vogel, Ruiter, Bouman, & Vries 
Robbe, 2009), and is meant to be used in conjunction with a risk assessment- specific 
tool, such as the SAVRY. The measure is comprised of 16 protective factors within 
four different domains. The first domain encompasses resilience and consists of 
individual internal factors including social competence, coping, self-control, and 
perseverance. The second domain is the motivational domain, which is focused on 
the adolescent’s motivation to actively participate in treatment (i.e., future orienta-
tion, motivation for treatment, attitude toward agreements and conditions, medica-
tion, school/work, and leisure activities). The third is the relation domain, which 
examines prosocial and supportive relationships (i.e., parents/guardians, peers, and 
other supportive relationships). The fourth and final domain is the external domain, 
which focused on external environmental or circumstantial factors (i.e., pedagogical 
climate, professional care, and court order). Utilizing risk assessment measures that 
account for protective factors will help professionals conceptualize a client from a 
resiliency lens.

 Assessment of Resilience

Given the significant challenges in conceptualizing and defining resilience, there 
have been similar issues in developing and implementing a measure to specifically 
assess for resilience. While there have been a number of tools that have been devel-
oped, they are not widely accepted and there does not appear to be one that is more 
widely used or validated than the others (Ahern, Kiehl, Sole, & Byers, 2006; Windle 
et al., 2011). The Resilience Scale (Wagnild & Young, 1993) was the first instrument 
designed to specifically measure resilience. It examined factors such as self- efficacy, 
faith, coping, and perseverance, which have all been associated with resilience. 
Since then, there have been several different scales and tools that have been devel-
oped to measure resilience: some very short, some long, some specific to young 
children, and some for adolescents. However, a methodological review of 15 differ-
ent resilience measurement scales in 2011 found that there was no “gold standard” 
for a resilience measure, and several of those available had questionable psychomet-
ric ratings (Windle et  al., 2011). Of those included in the review, the Connor–
Davidson Resilience Scale (CD-RISC; Connor & Davidson, 2003) demonstrated 
the strongest psychometric properties for tools used with youth. The CD-RISC is a 
25-item scale based on the concept of resilience as a measure of coping ability 
(Fougere & Daffern, 2011), and while originally normed on an adult sample, it has 
been used with children and adolescents. Other empirically based tools for the 
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 measurement of resilience include the Devereux Early Childhood Assessment 
(DECA; LeBuffe & Naglieri, 1999) and the Resilience Scale for Children and 
Adolescents (RSCA; Prince-Embury, 2007). In 2006, Southern Kennebec Healthy 
Start in Augusta, Maine, also developed a popular 14-item research-informed 
Resilience Questionnaire that was modeled after the ACE Questionnaire and was 
meant to be used to educate parents, not conduct research (https://acestoohigh.com/
got-your-ace-score/, n.d.). However, it can be used as a helpful screening tool to 
identify whether protective factors associated with resilience are present, such as a 
supportive family and/or environment.

In addition to the scales and questionnaires noted earlier, there are also interest-
ing and innovative tools being used across the USA, such as the Child and Adolescent 
Needs and Strengths (CANS) open domain tool (Lyons, 2009). It is a multipurpose 
tool developed for children’s services to “support decision making, including level 
of care and service planning, to facilitate quality improvement initiatives, and to 
allow for the monitoring of outcomes of services” (www.praedfoundation.org/tools, 
n.d.). Versions of the CANS are being used in all 50 states in child welfare, mental 
health, juvenile justice, and early intervention applications, and it is described by 
service providers as having dramatic impacts on the service system where it has 
been utilized (Lyons, 2009).

 Practical Applications of Resilience

While few empirical studies have been conducted that specifically examine resil-
ience in youth offender populations, it is clear that it is an important concept to be 
assessing for and emphasizing when working with this group. Moffitt et al.’ (2002) 
adolescent-limited group was found to have several resilient characteristics such as 
good temperament, parental support, and high intellectual functioning, which likely 
contributed to the decrease in offending behaviors. Conversely, life-course- persistent 
offenders were found to have traits not consistent with resilience, such as difficult 
temperament, neurological abnormalities, and low intellectual functioning (Fougere 
& Daffern, 2011; Moffitt et al., 2002). Given this reasoning, it is important for eval-
uators and providers to identify protective factors in the youth’s life with whom they 
are working in order to promote resiliency within that youth to ultimately decrease 
the likelihood of re-offending. Further, it is also known that youths being evaluated 
within the dependency system also require a unique approach to assessment, as 
there is a high probability that those particular youths do not have strong parental 
support. Therefore, other protective factors need to be assessed and then empha-
sized in intervention programs in order to build resilience. Studies have demon-
strated that stronger resilience factors in youths transitioning out of the foster care 
system were correlated with better outcomes after transition (Daining & DePanfilis, 
2007). As such, it is crucial to intervene with these youths as early as possible to 
develop and strengthen protective factors.
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 Assessing for Trauma and Resilience in Forensic Practice

In forensic work, there are often different referral sources and referral questions that 
an evaluator is asked to assess and opine on when working with youths. As we are 
working toward becoming more trauma-informed across the USA, we are seeing 
certain jurisdictions beginning to implement changes to their procedures to specifi-
cally assess for childhood trauma, ACEs, and protective factors associated with 
resilience. In San Diego County, for example, where the authors of this chapter are 
located, both the juvenile justice and juvenile dependency systems have taken a 
trauma-informed approach. The county referral sources, such as juvenile probation 
or CWS, are specifically asking evaluators to assess for exposure to trauma, the 
impact of trauma, and protective factors that can be utilized and strengthened in the 
youth. Similarly, they require providers to use trauma-specific measures in their 
evaluations, such as the Trauma Symptom Checklist for Children (TSCC; 
Briere, 1996).

As evidenced by the preceding, evaluating for trauma and resilience in youths is 
critical. Thus, even if the jurisdiction of practice does not specifically require an 
assessment of those factors, it is recommended that all evaluators working with 
youths, particularly in a forensic context, conduct preliminary screenings to ideally 
be able to more comprehensively evaluate these factors when possible. A screening 
can be as simple as building in preliminary questions into a standard clinical inter-
view about trauma exposure (such as “Has your family or child experienced any of 
the following major stressful events…?”) or administering more formal screening 
tools such as the ACE Questionnaire. In a forensic context, it is recommended to 
conduct both to gain a thorough assessment and to allow the youth multiple oppor-
tunities in different contexts to endorse traumatic events or stressors. It is also piv-
otal when including screening questions in the interview to make sure that the 
questions are being asked after having built an appropriate level of rapport and in a 
developmentally appropriate manner. This will help a child who may be more 
guarded in their disclosures or more concrete in their comprehension to answer the 
questions (e.g., instead of asking “Have you ever been physically abused?,” ask 
“Has anyone ever hit you or hurt you anywhere on your body?”). It is also very 
important to obtain as much collateral information as possible in these assessments 
to gather as many different sources of information as possible.

Once trauma exposure has been assessed, then it is essential to assess for the 
potential impact of the trauma. This can be accomplished by using trauma-specific 
tests, such as the TSCC, as well as with other symptomology measures that have 
indicators for other presentations such as depression or anxiety. Lastly, it is recom-
mended when communicating the findings to the court or other referral sources that 
psychoeducation is provided on the impact of trauma from a developmental, emo-
tional, and biological perspective, so that they are able to understand and hopefully 
appreciate the context of the youth’s behavior.

Similarly, it is highly recommended that providers not only assess for risk factors 
(such as trauma or adverse experiences) but also screen for and more thoroughly 
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assess for protective factors and resilience. This will give the referral source a more 
comprehensive perspective of the youth, and it will better guide intervention recom-
mendations for the youth. Again, this can be done through a combination of inter-
view questions assessing the youth’s strengths and available supports in his or her 
life and specific resilience tools as described in earlier on assessment.

Presently, there is evidence that treatment interventions can strengthen resilience 
in youths (Arnetz, Nevedal, Lumley, Backman, & Lublin, 2008; Chmitorz et al., 
2018; Fougere & Daffern, 2011; Hayman, 2009). While the programs vary in con-
tent and structure, and can encompass diverse areas, they typically include strate-
gies for effective coping, emotion regulation, social skills, and strengthening 
self-efficacy (Chmitorz et al., 2018; Steinhardt & Dolbier, 2008). It is important for 
evaluators to be aware of various resilience-enhancing intervention strategies that 
can be recommended or used depending on the specific needs of the youth.

 Case Examples

When working with youths who have interacted with the legal system, understand-
ing their ACE scores assists with framing complex histories of childhood adversity 
within a clear, empirically based format. It gathers information to glean how life 
circumstances have impacted the youth and presents illustrative anecdotes. The 
ACE score and related diagnoses assist with summarizing the youth’s life and creat-
ing a more robust picture for prognosis and proper interventions. Explaining and 
presenting the ACEs and resiliency findings in combination with relevant and recent 
research assists judges and juries to understand behaviors in the developmental con-
text. In the following section are two examples of how to apply the ACE Questionnaire 
and Resiliency Questionnaire in the context of forensically involved youths.

 Civil Case Example: Victimization and Recommendations 
for Future Care Needs

Susan was referred for a psychological evaluation by her attorney to assess her cur-
rent psychological functioning and the potential impact from the rape she experi-
enced. To gather information on her functioning, multiple measures were given in 
the domains of personality, trauma, and protective factors (i.e., resiliency). In 
reviewing the assessment results and supporting documents, Susan’s current experi-
ences and overall psychological functioning suggest impairment due to the multiple 
traumatic experiences she has had with sexual abuse. The overall experience has 
impaired her ability to achieve a healthy sense of self and negatively impacts her 
relationships. The traumatic event has caused ongoing distress within her personal 
life and her ability to establish healthy interpersonal and romantic relationships. 
This has led her to internalize problematic symptomology such as hopelessness, 
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overwhelming feelings of sadness, somatic problems, and impulsivity. Her impaired 
view of herself appears to have developed from many years of sexual anxiety and an 
inability to understand the fundamentals of healthy sexual relationships. 
Furthermore, it is likely that increased depression and trauma symptoms and a lack 
of self-confidence stem from her experiences of being invalidated by authorities and 
close friends that she had once entrusted to protect her. This has resulted in thoughts 
of confusion, uncertainty, and a poor sense of self which she struggles to disconnect 
from day-to-day experiences.

 Adverse Childhood Experience (ACE) Questionnaire Outcome

Susan had a score of one, which is reflective of her experiencing sexual abuse as a 
child. This score is not unusual for a child, but the experience is.

 Resilience Questionnaire Outcome

The Resilience Questionnaire is a 14-item self-report measure to determine an indi-
vidual’s capacity to adapt positively to pressures, setbacks, challenges, and changes 
to achieve and sustain peak personal effectiveness. The questionnaire asks the 
respondent to indicate the most accurate answer using a scale from definitely true to 
definitely not true during childhood and then at the present time in case additional 
protective factors were obtained.

Susan endorsed answers mostly in the direction of resiliency, specifically when 
relating to having support from family. However, it appears that this perception of 
support wanes when it comes to relying on youth leaders and teachers. In addition, 
she endorsed not having someone she trusts to talk to when she feels bad. Thus, she 
may not have a sufficient peer or other support network.

 Application

As a result of her trauma from the sexual assault, she will continue to need ongoing 
therapy and psychotropic medication to address her present depression and trauma 
symptoms. In addition, individual therapy is recommended to assist her with build-
ing a healthy self-concept and a stronger foundation to enhance positive interper-
sonal relationships. Also, Susan has an extensive medical history and severe stress 
can exacerbate some of her somatic complaints. Individual therapy will also provide 
coping skills to manage present and future developmental stressors. Furthermore, 
relationship counseling is recommended based upon current stressors in her roman-
tic relationships that if not properly addressed will resurface in future relationships. 
Lastly, although presently her resiliency score is slightly higher than her ACE score, 
ongoing treatment at various developmental milestones would be beneficial for 
Susan’s prognosis.
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 Juvenile Delinquency Case Example: Sentencing

Michael was referred for an evaluation by his attorney to assess psychological func-
tioning and risk for sexual offending. To gather information on his functioning, 
multiple measures were given in the domains of personality, trauma, risk (SAVRY 
and JSORRAT-II), and protective factors (i.e., resiliency). Based on the outcome of 
those measures, there are significant concerns regarding his psychological function-
ing, particularly his suicidal thoughts and behaviors (i.e., written notes about killing 
himself). In addition, there is low to mild concern about the potential for Michael to 
sexually offend. Research indicates some characteristics of male juvenile sexual 
offenders include negative emotional states, such as loneliness, anger, hostility, and 
an anxious-ambivalent attachment with their primary caregiver. On the measures, 
Michael endorsed feelings of loneliness, anger, and an insecure attachment style 
with his mother due to statements she has made since the surfacing of these 
allegations.

 Adverse Childhood Experience (ACE) Questionnaire Outcome

Michael’s overall ACE score was seven. He indicated his parents were separated, he 
witnessed his mother being physically abused, he lived with an alcoholic, he lived 
with a depressed or mentally ill family member, he was threatened or insulted by 
children, he felt lonely or rejected, and for a period of 2 years or more his family 
was very poor or on public assistance. His score indicates he may be at an increased 
risk for later life illness, disease, and a variety of social, behavioral, and emotional 
problems.

 Resilience Questionnaire Outcome

The Resilience Questionnaire is a 14-item self-report measure to determine an indi-
vidual’s capacity to adapt positively to pressures, setbacks, challenges, and changes 
and to achieve and sustain peak personal effectiveness. The questionnaire asks the 
respondent to indicate the most accurate answer using a scale from definitely true to 
definitely not true during childhood and then at the present time in case additional 
protective factors were obtained.

Michael endorsed 13 items in the direction of resiliency (in the categories of 
“definitely true or probably true”). He indicated 6 of the 13 items were still true for 
him at the time of the evaluation. Some of these items included the belief that when 
he was little his mother, father, and others cared for him and took part in caring for 
him. Also, as an infant, someone in his family enjoyed playing with him, and as a 
child he had relatives in his family who made him feel better if he was sad or wor-
ried. He endorsed others in his community seemed to like him and assisted in help-
ing him or offered to assist in improving his life. He also endorsed family members 
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care about his schooling and have rules in his house which he was expected to keep. 
Michael endorsed having someone to talk to when he felt bad and having teachers, 
coaches, youth leaders, or ministers available to help him. Michael reported that 
others noticed he was capable of accomplishing things in his life and he self- 
identified as a go-getter. He noted that his family, neighbors, and friends talked 
about making their lives better. He reported he was not sure if life is what you 
make it.

 Application

Since Michael has a high risk of committing suicide, it is recommended that he be 
treated in an inpatient hospital setting. If not and he is committed to a locked facility 
that is not treatment focused, he will be at higher risk for suicide. In addition, indi-
vidual psychotherapy with a focus on safety planning, family therapy to rebuild his 
relationship with his mother, and individual psychotherapy is recommended. The 
individual psychotherapy should focus on appropriate boundaries and healthy sex-
ual practices. It may be beneficial if the individual psychotherapy is trauma-informed 
and is based in cognitive behavioral therapy to explore his trauma-related symptoms 
and the domestic violence he witnessed. Further, it would be critical to explore other 
possible factors that may be affecting him, particularly since he has a vulnerability 
due to his mother’ and father’s histories. Moreover, it is critical that his depressive 
symptomology is targeted, and a safety plan is implemented due to his risk for sui-
cide. Lastly, although presently his resiliency score is balanced with his ACE score, 
family therapy may be beneficial for Michael’s prognosis and to strengthen his resil-
iency factors.

 Conclusion

This chapter provided an overview of two key issues when working with youths 
involved in the legal system: trauma and resilience. As the state of the field is mov-
ing toward a much greater recognition of the impact of early childhood trauma and 
adverse childhood experiences, the importance of identifying and strengthening 
resilience factors has become more prevalent with both researchers and practitio-
ners. The goal of this chapter was to provide practical applications of the knowledge 
that has been gained in these key areas in order to educate and support practitioners 
who are making an impact in the lives of the youths with whom they work. While 
there is currently no definitive consensus as to the definition of resilience and no 
“gold standard” instrument to use to assess resilience in youths, there is a great deal 
of research outlined in this chapter examining the various protective factors within 
the individual, family, and community that practitioners can use to strengthen inter-
vention strategies with youths within the legal system.
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 Questions/Activities for Further Exploration

1. What health or social issue you learned from the research that you were surprised 
tied back to ACEs and other toxic stressors?

2. How can we better understand negative behaviors exhibited by youth when we 
look at the biological and emotional impact of childhood trauma? How do we ask 
the question “What happened to you?” instead of “What’s wrong with you?”

3. Based on what you learned in this chapter, what are your thoughts about 
 zero- tolerance policies for “bad behavior” in schools or youth-serving 
organizations?

4. What are specific interventions that can be used with youths to help them better 
understand and regulate their trauma responses?

5. What are some of the most important resilience factors that can be fostered and 
strengthened in youths involved in the juvenile justice system?

6. How can professionals working with youths better understand how the adult’s 
role, words, or behaviors may be triggering or re-traumatizing? How can you as 
a professional transition to a trauma-focused lens in the work that you do?
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Chapter 19
Trauma in Specialized Treatment 
Diversion – Problem-Solving Court 
Contexts (PSCs)

Raina V. Lamade and Rachel M. Lee

 Introduction

The majority of treatment diversion occurs through problem-solving courts (PSCs): 
specialized courts with dedicated dockets to address a type of offense (e.g., drug 
court) or the needs of a special population (e.g., veterans) (National Institute of 
Justice, 2018). They initially developed as an atheoretical (Winick, 2003) response 
to overwhelmed state courts (Berman & Feinblatt, 2001) aimed at improving the 
speed and efficiency of processing cases (Lurigio, 2008) while diverting defendants 
from jail (Acquaviva, 2006). Trauma within the population of PSC defendants/cli-
ents should be considered from three broad categories: firstly, existing trauma that 
is prevalent in this population; secondly, the prevention of potential trauma through 
successful completion that allows incarceration and the subsequent consequences of 
criminal convictions to be avoided; finally, engagement in PSCs which can provide 
this population with resources and services that can promote mental health and 
well-being (recovery from trauma), and decreased recidivism, all of which can 
decrease the likelihood of future exposure to potentially traumatic experiences.

 History and Development

Cook County Juvenile Court, formed in 1899, was the precursor to PSCs (Winick, 
2003). The first formal, specialized court, or PSC, was a drug treatment court, estab-
lished in the Eleventh Judicial Circuit in Dade County, Miami, in 1989, with the 
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goal of addressing the burgeoning number of drug-related offenses in the criminal 
justice system (Goldkamp & Weiland, 1993) in the context of the crack epidemic 
(Landess & Holoyda, 2017). Commonly referred to as the “Miami Drug Court 
Model,” this court was a vast departure from the dominant philosophies of deter-
rence, incapacitation, and punishment that governed drug-related offenders 
(Goldkamp & Weiland, 1993) and instead emphasized rehabilitation (Winick, 
2003). It was based on the premise that the demand for illicit drugs and resulting 
criminal involvement could be “reduced through an effective and flexible program 
of court supervised drug treatment” (Goldkamp & Weiland, 1993, p.  2). DTCs 
emphasize rehabilitation (Winick, 2003) within an abstinence model that utilizes 
regular drug testing and judicial compliance monitoring (Roll, Prendergast, 
Richardson, Burdon, & Ramirez, 2005). Goldkamp and Weiland (1993) identified 
two distinguishing features of this PSC: a courtroom-based team approach and the 
central role of the judge, which have continued to be core features of subsequent 
PSCs. Initial results were promising; they demonstrated that those involved in the 
Dade County Drug treatment court had fewer rearrests compared to nondrug court 
defendants (Goldkamp & Weiland, 1993).

Mental health treatment courts (MHCs) were the next type of PSC to develop in 
the late 1990s (Bureau of Justice Assistance, 2008) “to divert defendants with psy-
chiatric disorders out of the criminal justice system” (Barber-Rioja & Rotter, 2014, 
p. 272). The first MHCs were founded in Marion County, Indiana, and Broward 
County, Florida, in 1997 (Redlich, Steadman, Monahan, Robbins, & Petrila, 2006) 
and developed out of frustration with the “revolving door” of mentally ill individu-
als within the criminal justice system (Acquaviva, 2006; Wiener, Winick, Georges, 
& Castro, 2010). MHCs like veterans courts tend to be more understanding of 
relapses in behavior, provide more chances, adjust treatment plans, use incentives, 
and use jail less frequently as a sanction (Hiday, Ray, & Wales, 2014). Redlich et al. 
(2006) identified the following six common features of MHC. They are (1) volun-
tary, (2) criminal courts with distinct dockets for individuals with mental illness that 
(3) share a goal of diverting individuals from the criminal justice system into the 
community, (4) mandate various treatment conditions (e.g., community mental 
health, prescription medications), (5) provide continuing supervision, and (6) typi-
cally offer praise and encouragement for compliance and impose sanctions (most 
use jail) when individuals are noncompliant (Redlich et al., 2006). Acquaviva (2006) 
identified three key components of the MHC model. First, MHCs use a multidisci-
plinary approach to treat the underlying cause of the offender’s criminal conduct, 
that is, mental illness, and therefore the focus is on therapeutic intervention and not 
prosecution. Second, MHCs are framed within the doctrine of therapeutic jurispru-
dence. Third, legal court personnel (i.e., judges, attorneys) have nontraditional 
roles. At the broadest level, MHCs improve individual and social outcomes, increase 
mental health functioning, and secondarily improve public safety and reduce recidi-
vism (Acquaviva, 2006; Honegger, 2015). Many have argued that MHCs should 
address criminogenic needs and risk factors (Barber-Rioja, Dewey, Kopelovich, & 
Kucharski, 2012; Honegger, 2015; Kingston & Oliver, 2018) because of their 
relationship to noncompliance and recidivism.
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Over the past 30 years, PSCs have proliferated in type (e.g., domestic violence, 
human trafficking courts) and number, with the two largest being mental health 
treatment and drug treatment courts (Strong, Rantala, & Kyckelhahn, 2016), and the 
rapidly emerging Veterans Courts (VTC). The first Veterans Courts were established 
in 2004 in Anchorage, Alaska, and in Buffalo, New York, by Judge Russell (Johnson, 
Stolar, Wu, Coonan, & Graham, 2015). In 2012, the Department of Justice identi-
fied 3052 problem-solving courts in operation in all 50 states, the District of 
Columbia, and US territories (Strong et al., 2016). In general, increases in PSCs are 
attributed to a surge in incarceration and, more specifically, a surge in quality-of-life 
crime (e.g., misdemeanor cases), breakdowns in social and community institutions, 
advances in therapeutic interventions, rising caseloads, and frustration with the 
standard court process in state courts (Berman & Feinblatt, 2001). Increases in drug 
treatment courts are likely to be impacted by the current opioid crisis. Increases in 
veteran’s treatment courts are likely related to mental health problems, mostly post-
traumatic stress disorder (PTSD) and substance abuse, from the protracted wars in 
Iraq (OIF Operation Iraqi Freedom) and Afghanistan (OEF Operation Enduring 
Freedom) that resulted in multiple and longer deployments with increased exposure 
to trauma and improvised explosive devices (IEDs) with potential traumatic brain 
injury (TBI) sequelae.

 Therapeutic Jurisprudence as an Overarching Framework

Around the time that PSCs were developing, the doctrine of therapeutic jurispru-
dence (Wexler, 1990; Wexler, 1992) was emerging. Therapeutic jurisprudence 
began in the late 1980s as an interdisciplinary approach (Winick, 2003) to studying 
the “role of the law as a therapeutic agent” and considers how the legal system can 
potentially help those involved (Wexler, 1992, p.32). It does not, however, suggest 
that therapeutic objectives trump other considerations such as the values of auton-
omy. As PSCs have evolved over time, they have been framed in the doctrine of 
therapeutic jurisprudence to provide an overarching goal/unified principle.

Porter, Rempel, and Mansky (2010) suggest two additional major paradigms of 
problem-solving courts. These include accountability (i.e., taking responsibility for 
one’s crimes and actions) and community justice (i.e., restorative justice and 
increasing public trust in the justice system), which vary in degree depending on the 
type of PSC. For example, therapeutic jurisprudence is more commonly associated 
with drug and mental health treatment courts because the focus is treatment and 
rehabilitation, whereas domestic violence and sex offense courts are most  commonly 
associated with the accountability paradigm. PSCs attempt to achieve better 
outcomes than traditional courts, including reducing recidivism while protecting 
individual rights (Berman & Feinblatt, 2001).

An example of therapeutic jurisprudence in this context is increased access to 
services and care (Boothyrod, Poythress, McGaha, & Petrila, 2003; Steadman 
& Naples, 2005) and decreased time spent in jail (Steadman & Naples, 2005). 
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For example, defendants in MHC reported more outpatient visits and received more 
individual counseling, more intense case management, and more varied treatment 
compared to the TAU sample (Luskin, 2013). At the six-month follow-up, MHC 
defendants received significantly more outpatient treatment services (Luskin, 2013). 
Cosden, Ellens, Schnell, and Yamini-Diouf (2005) found that both MHC and TAU 
groups showed improvements in psychosocial functioning that were maintained 
through the 24-month follow-up assessment. MHC participants, however, were 
found to have significantly greater improvements in quality of life, and greater 
reduction in drug and alcohol problems, and psychological distress.

 Goal and Core Features of PSC

Problem-solving courts allow individuals in the criminal justice system to receive 
services in the community while being monitored (managed) by the courts. 
Regardless of the type of problem-solving court, most offer ancillary services to 
assist with basic needs such as employment, job training, and stable housing (Porter 
et al., 2010). Addressing basic needs, particularly those that are associated with risk, 
or are known criminogenic needs, can also potentially reduce risk of future criminal 
activity. Depending on the court, specific treatment needs (e.g., intensive outpatient 
programs, drug treatment, individual/group counseling) are provided (Porter et al., 
2010). Another benefit of PSCs is that participation could potentially allow for 
enhanced understanding of an individual’s mental health, basic needs, and strug-
gles. This information could serve as mitigating factors at sentencing during a future 
criminal case (AOPC, 2015).

The goals of problem-solving courts can be viewed from the perspective of the 
individual and the larger criminal justice population. At the individual level, the goal 
of a PSC is to offer an alternative to incarceration, to provide help for a particular 
problem(s), and to prevent reoccurrence (Honegger, 2015; Landess & Holoyda, 2017). 
As such, it therefore serves as both intervention and a tertiary prevention. It also helps 
preserve civil liberties by providing a less restrictive environment (i.e., treatment and 
management in the community as opposed to incarceration) (Porter et al., 2010). At 
the population level, the goal is to reduce the incarceration level by shifting a propor-
tion of eligible individuals to management in the community where they can receive 
services. The United States has the world’s largest prison population (World Prison 
Brief, n.d.) and advocates of programs that divert individuals away from incarceration 
cite humanitarian and economic benefits of diversion (AOPC, 2015).

Although PSCs are heterogenous and vary in policies and practices, Bullard and 
Thrasher (2016) identified core features of a judge-centered, non-adversarial pro-
cess that includes treatment, judicial monitoring, and collaboration between the par-
ticipant (defendant) and team. PSCs espouse a problem-solving orientation, which 
is led by the judge. It embraces a treatment-focused culture and team approach that 
emphasizes community (Porter et  al., 2010; Winick, 2003). A problem-solving 
orientation typically refers to solving the underlying problems of the defendant. 
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Additionally, victims or the community are included to make restorative justice a 
possibility (Porter et  al., 2010). The judge takes an unorthodox role that is non- 
adversarial and highly active, functioning as a supporter, an encourager, and an 
enforcer that applies sanctions (e.g., issuing bench warrants and brief jail confine-
ments for motivation) when defendants are noncompliant with treatment (Goldkamp 
& Weiland, 1993). The judge attends meetings about defendants’ treatment prog-
ress, listens to defendants’ explanations about their noncompliance, and presides 
over graduation ceremonies (Goldkamp & Weiland, 1993). Interdisciplinary col-
laboration occurs between criminal justice personnel, such as judges, attorneys, and 
case managers (Goldkamp & Weiland, 1993). There is also collaboration between 
external service agencies and criminal justice personnel (Porter et al., 2010). It is 
common to have a mental health provider, case managers, administrative court staff, 
the judge, defense attorneys, and assistant district attorneys (ADAs) present at team 
meetings. This courtroom-based team approach includes active support from the 
prosecutor and public defender, who also adopt unorthodox roles (Goldkamp & 
Weiland, 1993). The team takes a non-adversarial role designed to support the 
judge’s role and treatment progress. Defendants also observe the hearings of other 
defendants (Goldkamp & Weiland, 1993), which can facilitate a sense of commu-
nity and enhance peer support.

 Criteria

Problem-solving courts generally have eligibility (inclusion) and exclusion criteria. 
Eligibility criteria typically include that the individual has a particular problem 
(e.g., mental health or drug addiction), or belongs to a particular group (e.g., veter-
ans), or some combination thereof. For example, in mental health treatment court 
(MHC), the presence of mental illness is required, and courts will vary as to whether 
the presence of a serious mental illness (SMI) is required and how this is defined. 
Often times, in cases where the individual was chronically using a substance that 
mimics the effects of psychotic symptoms (e.g., chronic K2 use), a period of sobriety, 
drug treatment, and reevaluation will be recommended to determine/confirm the 
presence of a mental health disorder. More broadly speaking, both PSCs and diver-
sion programs are usually specific in terms of the type(s) of charges they will take. 
For example, some PSCs are exclusive to misdemeanor charges; others may take 
felony charges, but not violent felonies. Other programs, like the Nathaniel Project, 
in New York City, examine the risk to the public, rather than an automatic exclusion 
on the basis of charge or history of violence (SAMHSA, 2002/2005). There can be 
multiple diversion and PSCs for a specific area within a catchment area. For exam-
ple, within one location/jurisdiction, there may be multiple mental health diversion 
and MHCs that vary by level of mental health severity and, therefore, level of care 
(i.e., intensity of psychiatric treatment) and management (i.e., intensity of case man-
agement). Therefore, type and severity of mental illness serve to determine eligibility 
and exclusion for diversion programs/PSCs.
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In addition, many PSCs typically require accepting a plea offer. In cases where 
there is a victim, consent from the victim is typically required. Most MHCs, for 
example, require the individual to plead guilty and agree to enter court-mandated 
treatment in the community with supervision and monitoring by MHC staff (Redlich 
et al., 2006). Depending on the district, for some crimes (e.g., sexual offenses), the 
district attorney (DA) will not offer a treatment diversion option. If the client com-
pletes the court mandate, they avoid incarceration and charges may be reduced or 
dismissed (Barber-Rioja & Rotter, 2014). If they fail to complete the mandate, they 
may be sentenced to the term of incarceration agreed upon at the time of the plea 
(Barber-Rioja et al., 2012).

The main exclusion criterion is if there is risk of harm to self and/or others that 
cannot be successfully mitigated, such that they cannot be managed in the commu-
nity. Management in the community includes consideration of available options at 
the court’s disposal, such as services in the community, medications to mitigate risk, 
etc. In large urban settings with greater resources, management is easier. Smaller 
communities, however, may have limited intervention resources and management 
capabilities. Violence risk assessments may be included to determine eligibility. The 
Department of Justice Census report of problem-solving courts indicated that 56% 
of problem-solving courts in 2012 did not accept applicants with a history of violent 
crime and 65% did not accept applicants with a history of sex offenses (Strong 
et al., 2016). Identifying the specific risk factors that are functionally related to vio-
lent behaviors is important to see if there are ways to mitigate, monitor, and manage 
them in the community. An example is someone who has a serious mental illness 
(e.g., schizophrenia) and becomes violent when symptomatic, but is responsive to 
antipsychotic medication that decreases symptoms related to violence.

 Trauma in PSC Populations

SAMHSA defines trauma as “an event, series of events, or set of circumstances that 
is experienced by an individual as physically or emotionally harmful or life threat-
ening, and that has lasting adverse effects on the individual’s functioning and men-
tal, physical, social, emotional, or spiritual well-being” (SAMHSA, n.d.). It is a 
stressful event that overwhelms one’s ability to cope, creating feelings of helpless-
ness and horror (Smyth & Greyber, 2013; Wiechelt, 2014). Not everyone who is 
exposed to potentially traumatic stimuli becomes traumatized or develops PTSD or 
a trauma disorder (Smyth & Greyber, 2013; Wiechelt, 2014). There are different 
types of trauma, such as physical, sexual, or emotional traumas perpetrated by oth-
ers; trauma incurred due to natural disasters, wars, terrorism, environmental events, 
witness trauma, grief, traumatic loss, serious illness, loss of functioning, etc. 
Perhaps less obvious, but particularly relevant for the DTC population, is trauma 
from neglect, lack of access to proper healthcare and nutrition, systematic trauma 
(e.g., injustice, bigotry and bias), and historical trauma (e.g., slavery, genocide, and 
displacement). These traumatic experiences also potentially increase the risk of 
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other types of adverse and traumatic life situations. Generally speaking, risk factors 
for trauma include a lack of access to mental and physical healthcare, improper 
nutrition, physical and mental illness, social isolation, a generally negative outlook, 
substance use disorders, and previous trauma (Sareen, 2014). Protective factors, that 
is, factors that either buffer against risk of trauma exposure or decrease the likeli-
hood of developing trauma, include external resources such as friends and family, 
access to appropriate nutrition and healthcare, safe living environments, education, 
financial resources, etc. Protective factors also include personality factors such as 
optimism, outlook, a sense of humor, and behavioral factors such as positive self- 
talk (Yuan et al., 2011).

 Existing Trauma and Mental Illness

Irrespective of the type of PSC, individuals engaged in PSCs are currently involved 
with the criminal justice system and/or have a history of involvement with the crimi-
nal justice system and are a subset of a criminal justice population. It is therefore 
important to consider the current parameters of the criminal justice population. 
Individuals with trauma and other mental illness are overrepresented in the criminal 
justice system, compared to the general population (Lurigio, 2012; Moore & Hiday, 
2006; Osher & Steadman, 2007; Prins, 2014).

The deinstitutionalization movement and subsequent closure of state psychiatric 
hospitals without adequate community resources resulted in jail and prison systems 
that serve as the new repositories for individuals with mental illness or “the primary 
mental health institutions in the nation” (Adams & Ferrandino, 2008, p.913). In the 
late 1990s, it was estimated that the Los Angeles County Jail and Rikers Island Jail 
in New York City, the largest jails in the United States, also held the largest number 
of individuals with mental illness (Council of State Governments Justice Center, 
2008). Recent estimates are that over half of the people incarcerated within the 
United States experience current or recent mental health symptoms (James & Glaze, 
2006). As many as 40% of the nation’s mentally ill are involved with the criminal 
justice system (Acquaviva, 2006), and two million people with mental illness are 
booked into jails annually with nearly 15% of men and 30% of women having a 
serious mental health condition (NAMI, n.d.). Additionally, there is a high preva-
lence of co-occurring mental and substance use disorders for individuals involved in 
the criminal justice system (Osher & Steadman, 2007; Steadman & Naples, 2005). 
Participants of DTCs often have comorbid mental health problems (Smelson et al., 
2018) and it is estimated that between approximately 20% and 60% of DTC partici-
pants also suffer from a mental health problem (Belenko, 1998).

Briere, Agee, and Dietrich (2016) found that 48% of their prison sample and 
Harner and colleagues (2015) found that 44% of their female inmate sample met 
criteria for posttraumatic stress disorder (PTSD). Wolff and colleagues (2014) using 
a sample of incarcerated men found that rates of current and lifetime PTSD have 
been found to be significantly higher among incarcerated men (30–60%) than the 
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general nonincarcerated population, and PTSD symptom severity was impacted by 
different types of traumatic experiences. For example, severe symptoms signifi-
cantly increased with experiencing sexual assault/molestation or a serious life- 
threatening illness (Wolff et al., 2014). Additionally, lifetime and current rates of 
anxiety, mood, and antisocial personality disorders were also elevated in inmates 
with a PTSD diagnosis (Gibson et al., 1999). Inmates who met lifetime criteria for 
PTSD were significantly more likely to meet lifetime criteria for major depressive 
disorder (MDD), generalized anxiety disorder, and antisocial personality disorder. 
Inmates who met current PTSD criteria were significantly more likely to meet current 
criteria for MDD, obsessive-compulsive disorder, and generalized anxiety disorder 
(Gibson et al., 1999). 

Using a convenience sample from a public hospital, Donley et al. (2012) found 
that participants with PTSD were significantly more likely to have encountered the 
criminal justice system. Donley et al. (2012) also found that those who had a history 
of illegal activity experienced significantly higher intrusive, avoidance, and arousal 
symptoms than those that did not have a history of illegal activity. Additionally, 
participants charged with violent offenses had more symptoms in all three PTSD 
clusters (intrusive, avoidance, and hyperarousal) than those who were never charged 
with a violent offense. PTSD symptoms were strongly associated with violent 
charges, even after adjusting for sex, age, race, education, income, employment, 
substance abuse, and past trauma history. Participants with more extensive trauma 
histories and those with a diagnosis of PTSD reported more substantial incarcera-
tion records than did those with less extensive trauma histories who did not have the 
diagnosis.

Sadeh and McNiel (2015) found that PTSD was associated with a greater likeli-
hood of a general arrest and being arrested for a new felony charge, after controlling 
for risk variables, demographics, and other mental disorders. A PTSD diagnosis 
increased the odds of being arrested by 1.4 times compared to those without, and the 
odds of being arrested for a new felony charge was 1.5 times higher in participants 
with PTSD than those without.

 Childhood Trauma

Self-report rates of childhood trauma and maltreatment are high among inmates. 
Dutton and Hart (1994) found that 41% of their male inmate sample reported either 
physical or sexual abuse or neglect. Giarratano, Ford, and Nochajski (2017) found 
that almost half (49%) of their incarcerated adult sample reported some form of 
abuse during childhood (approximately 42% of males and 60% of females). Weeks 
and Widom (1998) found that 68% of their adult male sample reported some form 
of childhood victimization. Childhood abuse was found to mediate the relationship 
between gender and complex PTSD, and it partially mediated the relationship 
between gender and substance-use risk (Giarratano et al., 2017). Childhood trauma 
and maltreatment are associated with psychological problems, processing deficits 
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and disrupted relationships, as well as long-term effects (Kim, Park, & Kim, 2016). 
Physical neglect was a significant independent predictor of recidivism, even after 
controlling for psychiatric disorders (Kim et al., 2016). Zettler and Iratzoqui (2018) 
found that although childhood maltreatment was not a predictor of DTC failure, it 
had an indirect effect through its significant positive association with mental health 
and substance use diagnoses.

Messina, Grella, Burdon, and Prendergast (2007) predicted that the association 
between childhood trauma and adult physical and mental health problems will be 
substantially more pronounced among an offender population. Using a large sample 
of 16,043 incarcerated adults, logistic regression analyses found that adverse child-
hood experiences increased the risk of various substance abuse outcomes, but child-
hood sexual abuse increased risk for women only (Marotta, 2017). Research has 
shown that maltreatment-related adverse childhood experiences (ACEs) are preva-
lent in justice-involved youth and are associated with recidivism (Kowalski, 2018). 
Results from the adverse childhood experience (ACE) study of women and men 
demonstrate significant correlations between childhood abuse and adverse physical 
and mental health outcomes and social problems (Anda et al., 2002; Dube et al., 
2003; Felitti et al., 1998). Specifically, greater ACEs were associated with greater 
histories of mental health treatment, psychotropic medication use, and early crimi-
nal and drug-use behaviors. When ACEs are not addressed through interventions 
and are protracted, they can set a negative life trajectory.

 Gender Differences in ACEs

Women are a growing population in the criminal justice system (Harrison & Beck, 
2005), with the majority being unmarried parents from minority groups with histo-
ries of inconsistent education and employment (Greenfeld & Snell, 1999). Women 
in the criminal justice system have high rates of childhood and adult physical and 
sexual abuse (Greenfeld & Snell, 1999; Teplin, Abram, & McClelland, 1996) and 
higher rates of trauma-related disorders (Pollard, Schuster, Lin, & Frisman, 2007). 
Women offenders, compared to male inmates, have greater exposure to adverse 
childhood events, such as abuse and maltreatment (Messina et al., 2007). As such, 
trauma history should be considered the norm for women within the criminal justice 
system (Osher & Steadman, 2007) and PSCs.

Furthermore, women offenders with childhood histories of trauma and abuse 
have an increased likelihood of interpersonal violence in adolescent and adult 
 relationships, conduct disorder diagnoses in adolescence, substance abuse, criminal 
activities, homelessness, and physical and mental health problems (Messina et al., 
2007). Women were significantly more likely than men to have five or more CAEs 
(childhood averse events) prior to age 16 and significantly more continued sexual 
abuse past age 16. Some have found that gender differences with childhood abuse 
and adverse experiences were more strongly related to outcomes in women (Hyman, 
Garcia, & Sinha, 2006; Messina et al., 2007) and that women inmates were signifi-
cantly more likely to report emotional abuse and neglect, physical abuse, and sexual 
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abuse compared to male inmates who reported significantly more parental substance 
abuse and familial incarceration (Messina et al., 2007). Using a sample of incarcer-
ated women, Green et  al. (2016) found that trauma items result in three factors 
consisting of family dysfunction (e.g., violence among family members and family 
substance abuse), interpersonal violence (e.g., rape and kidnapping), and external 
events (e.g., witnessing violence) that accounted for 81% of the variance. 
Interpersonal violence and family dysfunction independently contributed to PTSD, 
major depressive disorder (MDD), bipolar disorder, and substance use.

Women with moderate to severe PTSD symptoms were more likely to report 
several physical symptoms (e.g., chest pain, heart palpitations, shortness of breath, 
etc.) and other mental health conditions than women without PTSD (Harner, 
Budescu, et al., 2015). Women with severe symptoms were more likely to report a 
head injury with loss of consciousness in the past year (Harner, Budescu, et al., 2015).

 Gender and Racial Factors

Discussions about trauma, especially within the drug court (DTC) population, 
would be incomplete without addressing the role that race plays for this population. 
Although every state is different, there is generally a disproportionate number of 
incarcerated nonwhites (Osher & Steadman, 2007). Urban drug courts have dispro-
portionate numbers of African American and Hispanic participants (Flores, Lopez, 
Pemble-Flood, Riegel, & Segura, 2018). Racism and historic injustices related to 
race are significant sources of trauma for this population (Butler, 2010). Due to the 
marginalization of minorities in the United States, members of these racial groups 
are more likely to have grown up in poverty, less likely to have access to appropriate 
mental and general healthcare, and often are exposed to violence, neglect, and mal-
nutrition (Dearing, McCartney, & Taylor, 2006).

 Complex Trauma

Many of the individuals involved in the criminal justice system, including PSCs, 
have complex trauma (Briere et al., 2016; Giarratano et al., 2017; Hartwell et al., 
2014). Complex or cumulative trauma stems from an accumulation of traumatic 
events endured or repeated over time. The traumas may be the same or different 
types and then may be concentrated in time or spread out over time (Briere et al., 
2016). Complex trauma for example that includes a history of ACEs with additional 
adult trauma is highly significant because it is associated with a range of mental 
health symptoms and increased the likelihood of PTSD (Briere et al., 2016) and can 
therefore be more challenging to treat.
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 Traumatic Brain Injury

Thus far, we have considered psychological, physical, and sexual trauma, but 
another type of trauma that has psychological sequelae is neurological trauma, more 
specifically traumatic brain injury (TBI) (Lucas & Addeo, 2006; Horn & Lutz, 
2016). There is a correlation between neurological trauma and criminality (Horn & 
Lutz, 2016), particularly for violent crimes (Colantonio et al., 2014). The presence 
of traumatic brain injury (TBI) ranges from 25 to 87% in criminal populations 
(Admire & Mitchell, 2010; Health Resources and Services Administration, 2011; 
Piccolino & Solberg, 2014; Ray, Sapp, & Kincaid, 2014; Slaughter, Fann, & Ehde, 
2003). Additionally, some studies have found TBI to be an independent predictor of 
criminal behavior, imprisonment, and reoffending behavior (Hawley & Maden, 
2003; Leon-Carrion & Ramos, 2003; Ray & Richardson, 2017;  Williams et  al., 
2010). Farrer, Frost, and Hedges (2012) found that the prevalence of TBI among 
perpetrators of intimate partner violence was significantly higher than the preva-
lence of TBI in the general population.

TBIs are often overlooked in criminal populations. Individuals that become 
involved in the criminal justice system have often had preexisting barriers to obtain-
ing medical care (Dearing et al., 2006). More specifically, of those that do access 
medical care, they typically have difficulty engaging appropriate medical care to 
identify TBIs, prevent secondary effects, and maintain medical recommendations. 
The majority of correctional facilities do not utilize basic screening instruments for 
financial and logistical reasons (Horn & Lutz, 2016). Individuals with TBIs may not 
have the cognitive skills to understand the adverse consequences of their actions and 
difficulty with causal relationships (Horn & Lutz, 2016; Kelly & Winkler, 2007). 
For PSCs this means that sanctions, particularly ones that are thought to facilitate 
compliance (e.g., jail time), may not be effective for individuals with TBI.

 Veteran’s Treatment Court (VTC)

Trauma is probably the most emphasized, if not at the forefront of consideration in 
VTCs. Beyond the obvious combat trauma, PTSD, and mental health issues facing 
this population, other forms of trauma such as TBIs (Bullard & Thrasher, 2016), 
MST (military sexual trauma), as well as reintegration to civilian life challenges 
(Hartwell et al., 2014) are relevant in this population. Hartwell et al. (2014) found 
that 93% of participants reported traumatic experiences, and that for the vast major-
ity, their traumatic experiences occurred before age 18 (i.e., before they enlisted in 
the military). They point out that trauma-informed interventions for veterans are 
included in VTCs; they, however, often focus exclusively on combat or military 
trauma and not premilitary trauma. They argue that understanding trauma across the 
life span in VTCs is essential for providing appropriate and holistic treatment and 
informed policies.
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Criminal offending rates are higher in veterans with a PTSD diagnosis than those 
without (Elbogen et al., 2012). Veterans with likely PTSD who reported anger/irri-
tability were more likely to be arrested than other veterans (Elbogen et al., 2012). 
They concluded that veterans with PTSD and negative affect may be at increased 
risk for criminal arrest, but that clinicians should also consider non-PTSD factors 
when evaluating veterans in the criminal justice system (e.g., age, sex, exposure to 
family violence, prior history of arrests, and alcohol/drug misuse).

Using a small sample of 86 veterans in VTC with felony and misdemeanor 
offenses, Knudsen and Wingenfeld (2016) found those that received trauma treat-
ment experienced significantly improved PTSD and depression symptoms and 
improved functioning, including emotional functioning. They found that receiving 
peer support predicted improvements in social connections and emotional function-
ing. Inpatient substance abuse treatment significantly predicted improvements in 
sleep and substance abuse. Psychiatric medication was significantly related to 
improvements in depression, emotional lability, psychosis, symptoms, and function-
ing. The authors emphasized the importance of providing trauma-specific therapy 
and positive peer role models to veterans with combat exposure who are reintegrat-
ing to civilian society.

 Trauma Encumbered as a Function of Interactions with the CJS

Incarceration and interaction with the criminal justice system can potentially result 
in traumatic experiences. Individuals involved with the criminal justice system are 
at a higher risk for trauma exposure and developing PTSD than the general popula-
tion (Sadeh & McNiel, 2015). The conditions of incarceration (e.g., overcrowding, 
violence, isolation from social networks, limited mental health services, etc.) are 
not conducive to recovery and are likely to have traumatic or at the very least delete-
rious effects on mental health (World Health Organization, n.d.). Individuals with 
mental illness who are involved in the criminal justice system are particularly more 
vulnerable than the general population and have additional needs which increase 
their likelihood of adverse impact and trauma from exposure to the criminal justice 
system (including incarceration and the overall process).

 Effectiveness and Outcome

While the humanitarian and civil liberties merits for PSC and treatment diversion 
are clear, most funders and oversight agencies are concerned with measuring out-
comes, including decreased recidivism. When considering the effectiveness of PSC, 
one first needs to ask, “effective at achieving what outcome?” There are many out-
comes to consider: economic benefits, reducing recidivism, improving mental 
health, improving quality of life, and solving the primary problem of that PSC’s 

R. V. Lamade and R. M. Lee



475

focus (e.g., substance abuse, domestic violence, etc.). Therefore, PSCs use different 
outcome measures to gauge success.

Honegger (2015) spoke about the idiosyncratic nature of MHC and that the vari-
ability of data reported makes large court and cross-article comparisons difficult 
that pose consequent challenges to generalizing findings (Watson, Hanrahan, 
Luchins, & Lurigio, 2001), which applies to all PSCs. It should be underscored that 
there is also variability within PSCs with respect to treatment and service resources. 
MHCs and DTCs, for example, do not have the funds to purchase treatment and 
therefore are competing with other clients for public treatment services (Swartz & 
Robertson, 2016); many clients of MHCs are indigent (Swartz & Robertson, 2016).

Inclusion and exclusion criteria can systematically distort perceived effective-
ness of outcome measures (Hiday, Wales, & Ray, 2013; Steadman & Naples, 2005; 
Wolff and Pogorzelski, 2005). Defendants offered PSC are significantly different 
from those who were not (Steadman & Naples, 2005). Those offered PSC were 
more likely to be female, have a primary diagnosis of schizophrenia or a mood dis-
order with psychotic features, receive SSI/SSDI, have better mental health on a 
symptom measure, have substance abuse problems, have been arrested/spent time in 
jail, and less likely to live with a partner (Steadman & Naples, 2005). Whether 
through known selection criteria or unknown selection bias (Hiday et  al., 2013), 
these factors may account for discrepancies in program performance. Males and 
racial minorities were more likely to opt out of MHC and to have an increased likeli-
hood of being terminated from MHC (Dirks-Linhorst, Kondrat, Linhorst, & Morani, 
2013). That said, the data is mixed concerning the associations between race, com-
pliance, and PSC completion (Redlich et al., 2010).

Methodological limitations of effectiveness studies with PSC populations include 
limited follow-up periods for recidivism studies and the absence of control groups 
for comparison (Hiday et al., 2013). Of 20 articles Honegger (2015) reviewed about 
MHC, only one employed an experimental design, six used a quasi-experimental 
design, and the remaining used pretest/posttest. The Department of Justice Census 
of problem-solving courts (2016) indicate that 57% of all problem-solving courts 
reported that more than half of the exits were successful program completions and 
that successful completion included dismissal of the case or a suspension of the 
sentence. It was further indicated that 44% of all PSCs tracked participant progress 
after program completion (Strong et al., 2016), which is necessary to look at recidi-
vism and long-term treatment effects. Some have concluded that overwhelming 
scientific evidence reveals that adult drug courts reduce crime and substance abuse, 
improve family relationships, and increase earning potential (Marlowe, 2010). 
However, some have criticized the rigor of this research (e.g., Latimer, Morton- 
Bourgon, & Chretien, 2006; Wilson, Mitchell, & MacKenzie, 2006).

Another outcome measure is economic savings. Some early results indicated 
cost savings for the criminal justice system in various jurisdictions (Berman & 
Feinblatt, 2001), but the degree of savings will vary as a function of the expense for 
the alternative option(s) (Belenko, Patapis, & French, 2005). Regional differences 
can impact savings as well (Steadman & Naples, 2005). Although there appears to 
be some economic benefits, depending on the PSC, additional research that weighs 
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this against the cost of court staff is needed. Another perspective is that the real 
remedy is to address the root cause (i.e., a broken mental health system wherein 
traumatized and otherwise mentally ill individuals are overrepresented in the crimi-
nal justice system) and that the best investment would be in broad reform of com-
munity mental health (Seltzer, 2005).

A final important factor to consider when we talk about effectiveness and out-
come measures are stakeholder and public perception, particularly since most 
PSCs require some level of government funding. DTC judges and administrators 
perceived DTC as relatively successful, with administrators having significantly 
higher perceptions about success when compared to judges (Nored & Carlan, 
2008). Court personnel believed that the strongest support came from local offi-
cials, and this was lower from state officials and lowest from federal officials (Nored 
& Carlan, 2008). Additionally, perceived success was higher for personnel without 
graduate and professional degrees and those with more experience guiding DTC 
(Nored & Carlan, 2008). The authors attributed these findings to proximity of state 
and local officials for perceived court success (Nored & Carlan, 2008). Please see the 
NIJ link (https://www.crimesolutions.gov/TopicDetails.aspx?ID=49#practice) for a 
table summary of effectiveness of PSCs.

 Outcome Data for Drug Treatment Court (DTC)

Carey, Mackin, and Finigan (2012) identified the following (in order of effect sizes 
from largest to smallest) essential components of DTCs for reducing recidivism of 
DTC participants. DTCs with a program caseload (i.e., active participants) of less 
than 125 had five times greater reductions in recidivism than DTCs with more par-
ticipants. Those with participants who are expected to have greater than 90  days 
clean, as measured by drug tests before graduation, had 164% greater reductions in 
recidivism compared with DTC with less clean time. DTCs where the judge spent an 
average of three minutes or greater with each participant during court hearings had 
153% greater reduction in recidivism compared to DTCs where the judge spent less 
time per participant. Carey et  al. (2012) data shows a direct linear relationship 
between judge time per participant and positive outcomes. Of note, one MHC study 
did not find that specific time spent with the judge yielded significant differences 
(Bullard & Thrasher, 2016). DTCs where treatment providers communicated with 
the court or team via email had a 119% greater reduction in recidivism. Those where 
a representative from treatment attended team meetings had 105% greater reductions 
in recidivism. DTCs that made program modifications based on the data and program 
statistics had 105% greater reductions in recidivism. DTCs where a treatment repre-
sentative attended court hearings had 100% greater reductions in recidivism than 
programs where treatment representatives did not attend. DTCs that allowed nondrug 
charges had 95% greater reductions in recidivism. Those that had a law enforcement 
representative on the DTC team had 88% greater reductions in recidivism than 
programs that did not. DTCs that had independent evaluations and used them to 
make modifications in operations had 85% greater reductions in recidivism.
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Research has found support for reduced recidivism, lower rates of substance use, 
and significant increases in full-time employment for DTC participants compared to 
those who did not participate (Latimer et al., 2006; Peters & Murrin, 2000; Smelson 
et al., 2018). During a 30-month follow-up period, the rates of arrest declined in 
direct relationship to the duration of drug court involvement (Peters & Murrin, 
2000). Age, outpatient treatment, marital status, and the number of times treated for 
psychiatric problems in a hospital, type of substance use, number of positive drug 
tests, and receiving any sanctions were associated with two-year post-DTC recidi-
vism (Shannon, Jones, Newell, & Payne, 2018). Mitchell, Wilson, Eggers, and 
MacKenzie’ (2012) meta-analysis found that participants of adult DTCs had lower 
recidivism than nonparticipants with larger reductions found for those that had 
higher graduation rates. The authors concluded that DTCs are effective in reducing 
recidivism but that more experimental evaluations are needed for DWI courts.

 Outcome Data for Mental Health Treatment Court (MHC)

Bullard and Thrasher (2016) examined 11 MHCs in Oklahoma and found that suc-
cessful courts prioritized intensive monitoring methods; used multiple, tailored 
treatment options; emphasized program assessment; used a diverse team (i.e., had 
different positions, different disciplines); visibly differentiated compliant and non-
compliant participants in court; and provided tangible symbolic incentives (e.g., 
certificates).

The outcome metrics for MHC include psychiatric symptoms and results are 
mixed. Boothroyd, Mercado, Poythress, Christy, and Petrila (2005) found that receiv-
ing treatment services alone was in sufficient to produce positive changes in clinical 
status and concluded that this reflects the chronic nature of their mental disorders and 
the need for adequate mental health services, rather than the failure of MHC 
(Boothroyd et al., 2005). Sarteschi, Vaughn, and Kim (2011) found moderate signifi-
cant aggregate effect sizes for recidivism and improvements of clinical outcomes. 
Honegger (2015) concluded that research in this area is nascent and that there is 
insufficient evidence to support the assertion that MHCs improve psychiatric and 
substance abuse symptoms, frequency and consistency of psychiatric  treatment, or 
case management services but that they appeared to be a promising diversion option 
for reducing recidivism rates among individuals with mental illness.

In terms of whether MHC reduces recidivism, here too, results are mixed (Hiday 
& Ray, 2010), with some citing decreased recidivism and drug use, as well as cost- 
effectiveness (Cross, 2011; Dirks-Linhorst & Linhorst, 2012; Moore & Hiday, 
2006; Steadman, Redlich, Callahan, Robbins, & Vesselinov, 2011). Significant 
reductions of criminal activity in both MHC and TAU (treatment as usual) groups 
were found only when participants with higher levels of criminal behavior were 
excluded (Cosden et al., 2005). Moore and Hiday (2006) found that MHC defen-
dants had a lower rearrest rate and those who completed MHC, that is, had the full 
dose, had an even lower rearrest rate. Factors significantly related to MHC program 
completion were employment, residential stability, and a concurrent disorder 
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(Verhaaff & Scott, 2015). Participants who were not employed were significantly 
more likely than program participants who were employed to successfully complete 
programs (Verhaaff & Scott, 2015).

Defendants who completed MHC were significantly less likely than those ejected 
to be rearrested during the post-2-year follow-up period, when defendants were no 
longer receiving treatment services or monitoring by the court. This sample, how-
ever, did not have a control group and overwhelmingly consisted of misdemeanor 
initial charges (Hiday & Ray, 2010). One study found that MHC participants were 
significantly less likely to be arrested at the one-year follow-up compared to people 
in the specialized supervision unit (SSU), an effect that remained even after control-
ling for confounding variables (Hiday et al., 2013). MHC participation and comple-
tion were significant predictors of time to rearrest (Hiday et al., 2013). In a study 
looking at three outcomes at a MHC, the typical risk factor of having a prior arrest 
or incarceration record predicted worse outcomes on the three outcome measures of 
getting a jail sanction, failing MHC, and rearrest (Reich, Pichard-Fritsche, Cerniglia, 
& Hahn, 2014).

 Outcome Data for Veterans Treatment Court (VTC)

Tsai, Finlay, Flatley, Kasprow, and Clark (2018) found that VTC participants who 
were older and more educated and had their own residence were significantly less 
likely to experience a new incarceration. Participants with a history of incarceration 
were significantly more likely to experience a new incarceration and less likely to be 
in their own housing or be employed at the end of the program (Tsai et al., 2018). 
Alcohol and drug-use diagnoses were significant predictors of new incarcerations 
(Tsai et al., 2018), but Johnson et al. (2015) found that only a history of opioid mis-
use was associated with subsequent criminal recidivism. Participants with a history 
of psychiatric hospitalizations, PTSD, or more medical problems were less likely to 
be employed at the end of the program (Tsai et al., 2018). Those with PTSD and a 
history of psychiatric hospitalizations were more likely to be receiving VA benefits at 
the end of the program (Tsai et al., 2018). See Tsai et al. (2018) for details about 
significant predictors for employment, VA benefits, and housing at the end of the 
program. The authors concluded that their findings highlight the importance of 
proper substance abuse treatment as well as employment services for VTC partici-
pants in order for them to benefit from the diversion process exit (Tsai et al., 2018).

Using VTCs that excluded felonies, Hartley and Baldwin (2016) found a signifi-
cant difference in recidivism rates between VTC graduates and the control group 
(those who opted not to participate in VTC). Specifically, a sub-analysis looking at 
the time period between entering the program and the start of probation found that 
VTC graduates had significantly lower recidivism rates than the comparison (control 
group) across all three time periods (12, 24, or 36 months). Three years after entering 
VTC, graduates of VTC had the lowest recidivism rates compared to the control 
group and VTC nongraduates (Hartley & Baldwin, 2016). Inconsistent with the 
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Risk-Needs-Responsivity (RNR) approach, this study did not find that using intensive 
treatment programs for low-risk individuals may actually have adverse effects on the 
achievement of intended outcomes (Hartley & Baldwin, 2016). It is, however, impor-
tant to recognize that the identification of and assessment of risk and need factors of 
recidivism in veterans is still in the early stages of research and that other factors may 
be related to criminal risk.

 Implementing Trauma-Informed Practice in PSCs

Given the likelihood of trauma within this population, as a general rule of practice, 
all PSCs should implement trauma-informed care. Some have argued, for example, 
that trauma and substance use are linked and should not be separated (Brown, 
Harris, & Fallot, 2013). Trauma-informed systems incorporate “knowledge about 
trauma” in every area of service and interaction with clients (Harris & Fallot, 2001). 
Trauma-informed care emphasizes client choice, collaboration, safety, respect, 
empowerment, and resilience while minimizing re-traumatization (Elliott, Bjelajac, 
Fallot, Markoff, & Reed, 2005). Pollard et al. (2007) found that women in a jail 
diversion program using motivational interviewing (MI) and trauma treatment pro-
duced promising results, with significant decreases in substance use, criminal jus-
tice outcomes (e.g., rearrests), and trauma symptoms. They also found significant 
increases in employment and well-being. This research suggests trauma-informed 
care within PSCs is important.

Trauma-informed care includes staff education and training in trauma, trau-
matic reactions, transference, and countertransference. Awareness of how different 
traumas can manifest is important (e.g., females with sexual trauma inflicted by 
males may be more reactive with male staff; females abused by their fathers may 
exhibit a negative transference to male staff). While it is not always feasible to 
match court staff as a prophylactic, awareness of such reactions and methods to 
help mitigate them should be considered. In addition to education, clearly defined 
roles can ensure that staff are not taking on additional responsibilities for which 
they are not  adequately prepared that may potentially exacerbate trauma. For 
example, today, many VTCs are connected to Veterans Affairs Medical Centers 
and, like many veterans’ programs, have a peer mentor (i.e., fellow veterans) com-
ponent. Peer mentorship is generally well received by veteran participants, but 
training is necessary that includes a clear delineation of role identity and purpose. 
In particular, while there may be psychological benefits to peer mentorship, both 
mentors and participants need to understand that peer mentors are not providing 
mental health services.

Trauma-informed care includes an awareness that those with trauma histories are 
likely to avoid anything that will trigger the trauma (Green et  al., 2016), which 
could include providers, situations (e.g., exposure to court personnel), and treatment 
itself that might bring about emotional reactions. The mandated monitoring process 
may not only be triggering for defendants, but could also potentially re-traumatize 
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them. The paradoxical challenge in PSC contexts is minimizing re-traumatization 
without reinforcing trauma symptoms through avoidance.

Trauma-informed care does not necessarily mean that individuals are receiving 
trauma-focused therapy, and it is important to understand the difference between the 
two. Consistent with a trauma-informed approach, trauma should be considered in 
all problem-solving courts and that includes considering the relevance of trauma for 
the individual, as well as situations within PSC that could be potentially traumatic – 
but it is not synonymous with trauma treatment. Trauma treatment can vary in type 
(e.g., prolonged exposure, cognitive processing therapy, etc.), degree of intensity, 
and focus. The relevance of trauma should be considered for each participant. 
In many cases, recommending trauma treatment without having adequately pre-
pared participants for what to expect from treatment and PSC mandates could be 
detrimental. The decision to recommend trauma-focused treatment while in PSC 
needs to be considered in the context of diagnostic and mental health functioning, 
coping skills, ability to tolerate trauma work, duration, and other treatment needs. 
Regardless of the type, intensity, and focus of trauma treatment, the individual 
should generally be provided with coping skills to prepare them for therapy and 
their potential reactions. For example, see stage models like the three-stage model 
proposed by Landes, Garovoy, and Burkman (2013). Starting intensive trauma work 
during PSC diversion may not be the optimum time, even for those who have long 
required therapy to address trauma, because it may be too overwhelming for the 
participant. Court staff must be mindful to not assign participants to intensive 
trauma work until the participant is ready. In PSCs, trauma work may need to be 
tabled in order to establish preparedness.

In general, it can be overwhelming to manage the demands of mandated treat-
ment, which often includes sobriety and learning coping skills, while juggling other 
life factors (e.g., employment, raising children). It is crucial to remember that even 
though participants are receiving treatment services, the required compliance condi-
tions of PSCs (e.g., sobriety, negative toxicologies) essentially strip participants of 
their typical, albeit ineffective, and even harmful coping strategies that they have 
relied on for many years. Essentially, defendants are being asked not only to deal 
with mandatory compliance while simultaneously facing trauma triggers, but to do 
so without being able to utilize any of the tools they have historically employed. The 
difficulty of this becomes amplified if there is a history of trauma and related symp-
toms. This is why, in addition to a trauma-informed staff, defendants must receive 
viable skills (i.e., to manage triggers and cope without access to their typical mal-
adaptive coping strategies, such as substance use, etc.). Incorporating skills from 
Seeking Safety (Najavits, 2002) or Dialectical Behavior Therapy (Linehan, 1993) 
early on can provide skills to successfully manage triggers to complete the program. 
All staff should receive basic training in grounding techniques and coping skills. 
When possible, we recommend the inclusion of a licensed psychologist with trauma 
training as part of the PSC team.

Those with trauma histories coupled with either impulsivity, self-injurious behav-
iors, or borderline personality features need special consideration as management 
risks are increased. Again, this along with the stressors of mandated conditions can 
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potentially increase self-injurious and suicidal behaviors. They may need more 
intensive programming or a step type of process. Those with trauma histories from 
childhood are likely to have attachment issues and transference that are likely to 
manifest with treatment providers and possibly PSC team members. Those that are 
securely attached to providers and court staff may have difficulty when the mandate 
is completed, therefore necessitating a safe transition to a post-PSC provider to 
reduce the risks of a traumatic separation and loss of treatment gains.

Finally, self-care to avoid burnout and secondary (or vicarious) trauma should be 
practiced by mental health providers working with individuals with a high level of 
trauma. Drawing from a DBT team model (Linehan, 1993), the team can be a source 
of support to minimize potential effects of secondary trauma.

 Recommendations for Best Practice

Establishing and sustaining a PSC requires financial, staff, and community support. 
Support from the general public, local community, officials, and stakeholders is nec-
essary to sustain and expand PSCs (Acquaviva, 2006). MHCs are primarily funded 
with grant money (Acquaviva, 2006) and have expanded through federal funding 
(Steadman & Naples, 2005). Federal legislation to provide grant funding was estab-
lished under President Clinton in 2000 and expanded by President Bush in 2004 
(Acquaviva, 2006). Maintaining existing PSCs and developing new PSCs require 
adequate and dependable funding resources; and therefore, concerns about the reli-
ance upon grant funding have been raised. Developing a sustainable economic and 
labor plan is strongly recommended (Acquaviva, 2006). Support and funding require 
consideration of infrastructure needs, which can be particularly challenging in urban 
areas where space within the court is limited. Infrastructure and sustainability plans 
should include what is needed for participant and staff retention, as well as increasing 
participant compliance and completion. PSC completion is particularly important 
because it will not only help promote future funding, but because it is associated with 
improved outcomes, including decreased recidivism. Infrastructure and plans should 
help increase PSC compliance and  completion and address factors that adversely 
impact them. For example, addressing mental health symptoms and concurrent sub-
stance use and residential instability as these have been found to be significantly asso-
ciated with noncompliance in certain contexts (Reich  et  al., 2014), partial, and 
noncompletion (Verhaaff & Scott, 2015).

 PSC Identity and Goals

One main criticism of PSCs is that they are vastly heterogenous and lack clear goals 
and objectives. Best practice starts with developing clear, specific, measurable 
goals and objectives for the PSC to provide the framework from which policies and 
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practices can then be established. Lack of clear policies and practices poses 
problems to informed consent and could potentially increase the likelihood of par-
ticipant failure. Treatments and interventions offered should be evidence based. 
Likewise, policies and procedures should be rooted in trauma-informed care, based 
on the treatment court literature of what is effective, and monitoring for negative 
effects. Policies and procedures should be tracked over time and measured for effec-
tiveness (i.e., how well do they support the goals and objectives, as well as enhance 
completion). Any policies and procedures that undermine the goals and objectives 
need to be analyzed and revised. This is likely to be more complex because a proce-
dure might support one goal/objective, but work at cross-purposes to another goal. 
Additionally, establishing clear criteria, goals, and outcome measures is crucial 
because states have been developing governing documents to provide oversight and 
accountability for problem-solving courts, ranging from guidelines to certification 
checklists (National Center for State Courts, 2015). This requires understanding the 
target population being served and their needs, such as factors that contribute to 
compliance and functioning, as well as victims and the community. When consider-
ing the direct client, one must establish inclusion and exclusion criteria that are 
consistent with the goals and objectives. Thompson, Osher, and Tomasini-Joshi 
(2007) identified the following best practices for MHC:

• Having a broad-based group of stakeholders representing the criminal justice, 
mental health, substance abuse, and related systems to guide the planning and 
administration of the court.

• Having a clear definition of the target population, including eligibility criteria.

For example, if the specialized court is for veterans with mental health problems, 
depending on the goals and objectives, inclusion criteria may be for any veteran 
with a diagnosed mental health disorder or may be specific, in conjunction with the 
goals, to combat veterans with a primary diagnosis of PTSD.  Exclusion criteria 
could be excessive history of violence, etc. It is important that inclusion and exclu-
sion criteria consider the goals, populations, and resources available to allow for the 
greatest number of participants the court can manage. Factors such as trauma his-
tory, issues beyond the main PSC problem, and comorbid conditions can represent 
challenges that require additional support and resources. Areas that are resource rich 
(i.e., that have internal staff and many external programs and providers) have greater 
flexibility with inclusion/exclusion criteria. It is important that these be established 
early on so individuals are not offered PSC when they cannot be appropriately 
treated and managed in the community. This consideration is especially relevant for 
individuals with a history of trauma who may need more resources and supports in 
place to successfully begin trauma-focused care and to complete PSC.

Identifying the required court personnel (e.g., judges, attorneys, case managers) 
as well as professionals from other disciplines (such as mental health professionals, 
vocational counselors, etc.) is crucial and should also be determined based on the 
goals of the PSC, the population, and target outcomes. Having a psychologist as part 
of the team is a good rule of thumb. The ability for rapid communication between 
team members is crucial. Procedures about intake, empirically based assessment 
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measures, follow-up, and accommodations for setbacks should be established at the 
beginning and periodically reviewed and revised when necessary. Reinforcements 
and therapeutically informed sanction options should be established at the begin-
ning with the proviso that they can be modified as needed. It is crucial to establish 
regular meetings with core staff, in addition to policies about communication to 
ensure continuity of care. A training plan for staff to be aware of clinical, trauma, 
and other relevant issues should be prepared at the outset.

Developing partnerships with treatment providers and community providers, as 
well as policies for obtaining information about participants’ progress, are impor-
tant to establish at the beginning. Procedures for obtaining status updates on partici-
pants from outside treatment providers and programs will help ensure continuity of 
care and decrease the likelihood of participants falling through the cracks.

 Managing Diagnostic Complexity and Treatment Planning 
Challenges

Many individuals that come into PSCs, particularly, MHC, DTC, and VTC, have 
multiple problems that are interrelated and can potentially impact adherence, com-
pletion, and outcome measures. Participants often have comorbid conditions and 
are diagnostically complex. A comprehensive initial assessment should include col-
lateral sources and ascertain diagnostic, risk, and compliance levels and identify 
potential barriers. Regular assessments and monitoring are recommended.

Many clients/defendants of PSC are often poor reporters of their personal his-
tory; and as such, reliance on records and collateral information can provide diag-
nostic clarity. Diagnostic clarity is essential to determining appropriate treatment 
and enhancing treatment effectiveness. In MHC, a common example is when a par-
ticipant presents with psychotic symptoms and chronic K2 use. In this type of sce-
nario, MHCs may require that participants are first treated for substance abuse to 
attain a period of sobriety and then reevaluated for mental health disorders.

In addition to diagnostic clarification, consideration of the overall clinical picture 
and assessing, identifying, addressing, and monitoring barriers to treatment and 
compliance are likely to improve outcomes. Hiday et al. (2014) found that noncom-
pliance had the strongest impact on graduation. Understanding an individual’s his-
tory can provide information on what has and has not worked and what will likely 
need to be adjusted for that individual. Consideration of risk factors can be a useful 
tool in compliance. Barber-Rioja et  al. (2012) found that both the HCR-20 and 
PCL:SV were useful in the context of treatment diversion, but that the HCR-20 was 
superior to the PCL:SV in predicting noncompliance and reincarceration.

Risk factors should be identified and overall management plans should include 
mitigation of risk. Consistent with the RNR (Risk-Needs-Responsivity) 
model (Andrews & Bonta, 2010), determining and targeting risk factors and crimi-
nogenic needs will reduce recidivism. Osher and Steadman (2007) recommend that 
in addition to providing mental health treatment, targeting criminogenic factors and 
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antisocial tendencies is also necessary to reduce recidivism. RNR adjusts the inter-
vention type and/or dose (amount and/or intensity) based on their initial presenta-
tion and their responsivity to the intervention. Marlowe et  al. (2008) tested an 
adaptive intervention approach in DTC court and found that this allowed the team 
to focus on poorly performing participants and address problems earlier rather than 
allowing such problems to continue developing unabated. Using a sample of men-
tally disordered offenders, Kingston and Oliver (2017) found that risk relevant fac-
tors outlined by the General Personality and Cognitive Social Learning Model 
(GPCSL) (e.g., criminal history, pro-criminal attitudes, antisocial personality pat-
tern, etc.) predicted general and violent recidivism. They also found that more 
severe psychiatric symptoms predicted recidivism but that there is overlap between 
these items and risk factors (e.g., alcohol abuse, physical violence) and therefore 
this may explain the relevance of this measure (Kingston & Oliver, 2017). They 
concluded that the GPCSL and RNR principles are important elements of compre-
hensive treatment programs for offenders with mental illness.

Management of identified risk factors should be included in the overall plan and 
this could include the use of injectable antipsychotic medication, residential place-
ments, more intensive treatment, and monitoring. Barber-Rioja and Rotter (2014) 
provide a range of different biopsychosocial explanations for problematic behavior 
and emphasize the importance of identifying obstacles to compliance in MHC. After 
a thorough assessment that establishes diagnostic and clinical factors, connecting 
participants to community service providers as early as possible is strongly recom-
mended. It is recommended that individualized plans are tailored to defendants’ 
risk levels.

 Informed Consent

Clear informed consent that includes understanding the program requirements, the 
conditions of participation, positive legal outcomes for completion (e.g., misde-
meanor instead of felony, or no charges on the record), the consequences of non-
compliance, and adverse legal outcomes for failure to complete PSC is important 
and strongly recommended. This includes the opportunity for prospective partici-
pants to consult with legal counsel before agreeing to participate in PSC. A criticism 
of PSCs is the potential for coercive tactics to drive participation (Berman & 
Feinblatt, 2001). Another factor is limited privacy about mental health information 
because of the treatment team approach that includes professionals beyond immedi-
ate mental health providers. Seltzer (2005) suggested professional training about 
keeping information confidential and contained within the team and within appro-
priate places of discussion. Seltzer also suggested keeping medical and mental 
health information out of the public record of proceedings.

Critics argue that judges enjoy an increased and inappropriate level of discretion-
ary power and essentially function as social workers in PSC contexts (Redlich et al., 
2006). The most intense criticism is that while MHC provides benefits to those in 
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the criminal justice system, they ultimately represent a larger, systemic issue with 
mental health in our society and that it is ultimately the failure of the mental health 
system which contributes to individuals ending up in the criminal justice system 
(Seltzer, 2005). The other major criticism is that although MHC is voluntary, defen-
dants/clients need to understand the consequences of MHC, including potential 
consequences of not fulfilling treatment mandates (Seltzer, 2005). Related to this 
issue is that many MHCs require taking a plea or at least taking a no-contest plea in 
order to participate. Seltzer (2005) has argued that even if the plea is vacated after 
the mandate is completed, it should never be a prerequisite to participation as it is 
coercive.

Since participants are often connected to treatment agencies and services within 
the community that communicate with PSC case managers, it is important that the 
limits of confidentiality are understood. As much as possible, staff and the PSC 
team should receive training on confidentiality. Protected health information should 
be guarded, and confidentiality should be maximized. This includes ongoing train-
ing for criminal justice and mental health staff to help mental health court partici-
pants achieve treatment and criminal justice goals. Additional training may be 
required to monitor participants’ adherence to court conditions, to modify individu-
alized needs to promote public safety and mental health recovery, and to collect and 
review data to demonstrate the impact of MHCs and to help inform sustainability 
plans. It is also recommended that there be a separate regular clinical meeting for 
clinically trained staff to discuss relevant mental health issues, segregated from the 
larger team.

Procedures should include informed consent practices and limitations of confi-
dentiality, which is particularly crucial for individuals with trauma. It is also impor-
tant that defendants know that they have a choice of whether to participate in PSC; 
and they should be presented with their options and alternatives. When people feel 
coerced, they are more likely to respond with negative psychological reactions 
(Winick, 2003), thereby undermining the effectiveness of PSCs. Osher and 
Steadman (2007) recommend using motivation enhancements (e.g., use of empa-
thy, take a nonjudgmental approach, explore the discrepancy between the client’s 
desired goals/changes and their current behavior) to help reduce perceived coer-
cion and to offset the negative impact of mandated conditions. For those who opt 
to participate, providing a clear understanding of the limits of confidentiality will 
enhance trust, decrease confusion, and protect vulnerable populations. Built into 
this should be an explanation of what measurements will serve as baseline and 
outcome measures.

 Willingness and Resistance

Resistance to change is a general problem of behavioral change, but it is more of an 
issue in forensic contexts where participants do not initiate treatment voluntarily 
and there are mandated conditions. Some courts even include willingness as a key 
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definition of PSC. Pennsylvania courts, for example, state the goal of PSC is to 
“facilitate rehabilitation of carefully screened and selected defendants who are will-
ing to try to change their behavior” (AOPC, 2015). That said, contrary to common 
clinical wisdom, an early meta-analysis by Columbia University’s National Center 
of Addiction and Substance Abuse (CASA) examined 59 independent evaluations 
of 48 drug courts throughout the country and found that drug court participants are 
more likely to successfully complete mandated substance abuse treatment than 
comparable participants who sought voluntary treatment (Belenko, 1998). Results 
also indicated higher retention rates for drug courts compared to voluntary pro-
grams (Belenko, 1998).

Tools that address resistance and ambivalence such as motivational interviewing 
should be readily available to use with participants (Wiener et al., 2010). It is crucial 
to offer treatments to address trauma, either by treating trauma symptoms directly 
or by developing strategies for managing trauma symptoms if the client is not ready 
for treatment. It is important to assess for and consider the impact of all types of 
trauma (e.g., physical, psychological, and TBIs), particularly with MHC, DTC, and 
veteran’s court populations. Strategies to facilitate engagement, build rapport, and 
increase compliance may often be creative. For example, a New York VTC used 
tangible symbolic incentives that included dog tags with positive sayings like “cour-
age,” “commitment,” etc., that were given by the judge to veterans upon reaching 
benchmarks of success during court proceedings.

 Conclusion

A basic level of engagement and effort on the part of the participants is imperative, 
and PSC staff should be trained to understand basic behavioral principles to increase 
motivation. This includes motivation enhancement techniques, taking a more col-
laborative approach, respecting autonomy, and being aware of transferential and 
counter-transferential reactions to increase effectiveness (Winick, 2003). These 
concepts and recommendations become amplified when working with populations 
who have a history of trauma. With individuals with a history of trauma, it is likely 
that there is greater shame, more intense transferential reactions, and greater avoid-
ance due to trauma. Negative interactions with court staff are likely to be perceived 
as traumatic to individuals, particularly in the context of PSC where the staff reports 
and enforces consequences for compliance breaches.

Even if the mandate is not completed, the opportunity to re-experience the crimi-
nal justice system in a helpful rather than punitive light can provide a new posi-
tive association or, in therapeutic terms, a corrective experience. In other words, this 
is one of the only contexts in which agents of the legal system are all aligned with 
the goal to help defendants/clients through services. As Winick (2003) has stated, 
individuals in problem-solving courts may not recognize or might be in denial about 
their problems. PSCs can provide assistance, resources, and support services, but, 
ultimately, active participation by the individual is required in order to produce 
effective problem resolution (Winick, 2003).
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 Questions/Activities for Further Exploration

 1. What are some potentially adverse effects of trauma-informed care, if any, within 
the criminal justice system?

 2. Does the implementation of trauma-informed care within criminal justice con-
texts pose potential barriers to the other goals of criminal justice such as retribu-
tion, incapacitation, deterrence, or rehabilitation?

 (a) If so, what are potential ways to reconcile these objectives?

 3. Within your immediate system, identify potential barriers to developing trauma- 
informed care.

 (a) What are possible, cost-effective solutions to these challenges?
 (b) How might you implement trauma-informed care within the existing frame-

work of the system such that it becomes integrated and consistently applied?

 4. How can one take a trauma-informed approach within the context of forensic 
assessment, where there is the greater likelihood for symptom exaggeration or 
malingering?
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 Introduction

This final sets of chapters are meant not only to highlight the major issues addressed 
throughout this book but also to provide some perspectives of future directions. 
There is a general discussion of the emerging issues raised throughout this book and 
a discussion of specific prescriptions for the forensic professionals (Chap. 20 by 
Javier, Owen, and Jemour). A particular focus is to encourage more hands-on 
involvement in the material and in that context, it also includes a chapter entitled 
“Trauma and Its Trajectory of Criminal Behavior” (Chap. 21 by Javier, Kachersky, 
Owen, and Jemour). This chapter is set up as “Case Studies” which features not 
only some of the specific (notorious) crimes committed over the course of history 
but also some personal history (biographies) of those involved in these crimes. It is 
set up as a separate chapter to facilitate the use of this section as a teaching tool for 
class assignments.

The final chapter by Hon. Hirsch (Chap. 22) is meant to provide a case study of 
how a justice system that considers the multiplicity of factors, which are normally 
involved in the commission of a crime, can be meaningfully  incorporated in the 
deliberation and adjudication of the crime by the court while still affirming the 
defendants’ personal accountability. It is an interesting and involved process which 
requires the active participation of many sectors of our society to ensure its success. 
We are left with the hope that more progress can be made to ensure that the role of 
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trauma in those involved in the justice system (as defendants, victims, law enforce-
ment, members of the legal systems, judges, and attorneys) is meaningfully 
 considered in identifying factors that could complicate and confuse the forensic 
issue under consideration. Failure to do so raises the possibility of miscarriages of 
justice at all levels.
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Chapter 20
On the Contextualization of Criminal 
Behavior: In Search of the Best Practice

Rafael Art. Javier, Elizabeth A. Owen, and Jemour A. Maddux

Our main purpose of this book was to highlight the central role and ubiquitous 
nature of the experience of trauma in the lives of individuals involved in the legal 
system and, to some extent, also in the general population. We defined trauma as 
phenomenon along a continuum where the least disruptive aspects of it are likely 
experienced as mild anxiety when the conditions that triggered it are not considered 
by the individual as too threatening. The more it is experienced as threatening, the 
more likely it sets up the likelihood to have a disruptive effect on the individual’s 
general functioning. Since forensic psychologists are often involved in evaluating 
both victims and perpetrators of crimes, our goal was to encourage an examination 
of factors in traumatic experiences that may have contributed to the conditions that 
forensic professionals are asked to assess, whether it is focusing on the victims or 
the perpetrators. There are important considerations to keep in mind in how to report 
trauma findings related to perpetrators of crimes as these can be wrongly perceived 
as providing justification for the crime. Some refer to this consideration as “mitigat-
ing factors” which may suggest to others as “finding excuses”; we prefer to view it 
as part of a “contextualization” based upon the facts on the ground. There is also the 
consideration that not everyone exposed to trauma will necessarily develop symp-
toms or a psychological condition.

There is an expressed and unspoken fear that by looking at all the factors involved 
in a crime; by considering the possible history of trauma, attachment history, and 
subsequent developmental material of those involved in the justice system as 
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 defendants; and by considering the specific conditions before, during, and following 
the commission of a crime, we are basically finding a justification. Behind that per-
spective is the belief that a crime is a crime for which every criminal should be held 
accountable and “made to pay for the crime.”

The contributors of this volume took great pride and care to include the latest 
scientific findings guiding psychology as a scientific enterprise. The material pre-
sented are meant to encourage “best forensic practice” by ensuring that all pertain-
ing information about the forensic situation under consideration are centrally and 
meaningfully included in the forensic assessment and in the treatment intervention. 
That should include trauma-related information as well as information related to 
resiliency (Almeida, Ramalho, Fernandez, & Guarda, 2019; Courtois & Ford, 2009; 
Ford & Courtois, 2009). By informing the court of our findings in this context, it 
may result in a sentence adjudication that, in the mind of some, is considered too 
lenient for the crime committed and may see the work of the forensic professional 
as having mainly an advocacy function. That will be an unfortunate conclusion as 
forensic assessments also routinely include risk assessment of possible recidi-
vism. In that context we communicate findings supporting the difficulty in predict-
ing future crimes, due to the multiplicity of factors normally involved, that are not 
easily predictable and/or controllable. Improving the predictability of future crimes 
continues to be a goal of forensic science, but although much improved with the 
Bootstrapped logistic regression method used by Zagar, Busch, Grove, and Hughes 
(2009), we still don’t have a comfortable level of certainty in this regard. For 
instance, studying the criterion of violent delinquency, Zagar and his associates sug-
gested that it is possible to arrive to a high level of predictability of violence re- 
offense (from 39–53% to 69–75% accuracy) when using personality and actuarial 
probation-parole tests. Because, in the end, we could never be hundred percent cer-
tain  in our violence prediction, Heilbrun (2009) suggested that we are better off 
focusing on the management aspects of the risk of reoffending, which may include 
the judicious application of prison and carefully designed and structured restrictive 
conditions post release to ensure the protection of society.

There is another fear, but this time coming from forensic professionals: that other 
professionals may use findings from these types of forensic assessments to advance 
an ideology regarding the justice system in general and demanding reforms, thus 
turning the forensic work into advocacy. Although it is not unusual for scientific 
findings to encourage a change in positions, by helping change long-held beliefs 
and customary positions that are not justified by the facts on the ground, we have 
only one goal in mind: to provide the most comprehensive and objective set of infor-
mation to assist the court in its deliberation. It is clear that some criminal acts require 
the most severe penalty allowable under the law, while for others, society may be 
better served with different approaches to the execution of justice. The work of the 
forensic professional that is guided by considering all factors involved in the crimi-
nal condition under consideration (best practice) will be in the best position to assist 
the court in determining whether the court’s intervention should or should not 
include the treatment of the trauma as a central component in the adjudication pro-
cess. It may also serve to clarify if the individual accused of the crime may have 
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provided a voluntary or persuaded false confession, and what may have been 
involved in such an occurrence  (e.g., psychopathology, disability, youth, stress, 
police pressure, cultural factors, etc.) (Leo, 2009; Vaughans & Spielberg, 2014).

 Perception of Motives as Central in Criminal Behavior

We examined or made references to various kinds of crimes and forensic situations 
in different chapters of this book, ranging from issues related to civil laws to issues 
more specifically related to criminal laws. Of particular significance is the examina-
tion of the different motives guiding the behaviors of those involved with the justice 
system as defendants. In our examination, we have observed that some of the 
aggressive and homicidal behaviors involve a level of transformation in those com-
mitting the crime, where the people to whom these behaviors are directed are seen 
as objects deserving what they get and the act itself precipitated by real or perceived 
personal insults, usually related to intense and severe sensitivity to real or perceived 
feelings of rejection/dejection. We see multiple examples of these transformations 
in the list of criminals presented in Chap. 21 of this book on “trauma and its trajec-
tory in criminal behaviors.” Considering the level of sensitivity, personal threat, and 
the enormity and intensity of the crime that it is sometimes unleashed, we come to 
the conclusion that something is amiss in those individuals.

In our effort to address that very issue, we paid particular attention to the condi-
tions likely to be involved in the development of faulty perceptions and an inability 
to accurately being able to judge other’s motivations. There is an insidious distor-
tion of reality, particularly when negative emotions (anger, rejection, fear, anxiety, 
etc.) are involved, that, in their mind, require immediate action meant to restore and 
reconstitute whatever discomfort the situation may have generated. We emphasized 
that only by examining factors related to early developmental trajectories where the 
seed of those perceptions are established; by examining relevant aspects of subse-
quent developmental trajectories where these perceptions are further solidified, and 
the conditions that may have triggered the development of such faulty perceptions, 
we will be able to provide the necessary context to understand the psychological 
factors that may be involved in criminal behaviors. In this context, we discussed the 
importance of considering the quality of early attachments and how many of those 
involved in the legal systems are likely to suffer from some attachment and person-
ality disorders and poor mental health conditions (Allen & Fonagy, 2017; Garbarino, 
2015); for others, it would be instructive to also consider the environmental, socio-
political, and socioeconomic factors that may have contributed to such a develop-
ment. That is particularly the case when dealing with individuals who have been the 
victims of protracted and severe racism and discrimination (Greene, 2005; Sue 
et al., 2007; Vaughans & Spielberg, 2014).

We emphasized, in this regard, that something fundamental occurs in the very 
core of individuals exposed to prolong stress that changes the natural trajectory of 
how they respond to environmental challenges, even at the most basic biological 
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and neural levels; we discussed relevant data in this context emerging from a variety 
of sources from neurobiology, neuropsychology, to behavioral sciences. The fact 
that it has been found to affect the medial prefrontal regions of the brain to the point 
of rendering ineffective the neurocircuits responsible for regulating a hyperactive 
amygdala and insula (Liddell et al., 2019; Pitman et al., 2012), highlights the devas-
tating impact sustained trauma could have in such a fundamental and core compo-
nent of our ability to function effectively and responsibly. It impacts on our ability 
to function by disrupting the alarm system networks and causing excessive early 
alertness (hypervigilance) due to excessive prefrontal activity that is unable to filter 
its response. Some findings suggest a long-lasting effect in various parts of brain 
function (particularly those responsible for regulating emotions and self-awareness) 
prolonged trauma exposure have on the individual even in the absence of symptoms. 
That issue has been amply supported, including most recently by Liddell et  al. 
(2019) in their controlled study with a group of resettled refugees. They found that 
it is the degree of chronic trauma exposure that tends to increase in “fear-related 
brain activity” (p. 811) even in a post-displacement environment where the early 
threats are no longer present.

The fact that the region of the brain mechanism normally highly activated in 
PTSD and in response to threat in the environment is the one being disrupted 
explains the insidious and debilitating consequences of this effect. It seriously com-
promises the individual’s perception and disrupts his/her capacity to make proper 
judgments and interpretations of other’s motivations. The complexity and insidious-
ness of that effect complicate the forensic task by requiring a more comprehensive 
approach to forensic assessment and intervention that also includes a trauma assess-
ment. Such an assessment approach is meant to offer the court the best opportunity 
for the adjudication of justice which also includes a consideration of the best course 
of action to take in terms of the kind of intervention to implement during incarcera-
tion that can also address relevant factors involved in the commission of the crime 
under consideration.

This approach to incarceration was extensively discussed in this volume by 
Leidenfrost and Antonius, by Lamade and Lee, and by Hon. Hirsch in Chaps. 4, 19, 
and 21, respectively. It requires a drastic shift in perspectives from the notion of 
deterrence and punishment as symbol of moral accountability and crime control to 
a consideration of trauma in the way we understand and manage crime and its reha-
bilitation process (National Research Council, 2014). Recognizing that the old 
prison system is not working in deterring crimes but rather it has been found to 
contribute to recidivism, prison systems in Norway, the UK, Texas, and North 
Dakota (Leaf, 2015) are all involved in finding and implementing more effective 
ways to protect our society, while at the same time taking advantage of the prison 
time to work on a systematic and comprehensive approach to rehabilitation, with 
reportedly good results. Their approach is considered innovative because it takes 
into consideration the defendant’s unique personal situations (including strengths 
and deficiencies, skills, educational backgrounds, work history, social support, etc.) 
and the recognition that it requires the active involvement of all sectors of our soci-
ety to succeed; that includes securing the necessary financial investment, structural 
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and community resources, and moral support from several sectors of society. It also 
requires continuous involvement with these individuals after the completion of 
incarceration and as they engage in reintegration into society. We suggest that for 
many defendants where the issue of racism and discrimination was also a factor, an 
intervention that provides ample opportunities to address those issues will likely be 
more meaningful and contribute to a more positive response. Part of the reason for 
that is that it provides a recognition and affirmation of the nature of their racial dis-
crimination victimization that may have been central aspects of their experience and 
contributing to their legal situation.

Chapters 19 by Lamade and Lee and 21 by Hirsch also provide an important 
discussion with regard to the innovative approaches that some courts are taking as 
part of the process for the adjudication of justice. These approaches are considered 
more comprehensive in their focus because they consider all the components in the 
lives of those convicted of a crime, including addressing the psychological effect of 
trauma on these individuals and their family. Finally, assistance/close supervision is 
provided as part of the intervention during the period of reinsertion/reintegration 
into the society so that they are not left alone to their own devices at those critical 
times in the rehabilitation process. It is a human approach but with a strong dosage 
of accountability, as those who are unable to succeed are reintegrated into the prison 
system to fulfill their prison terms.

The reason for consideration of new approaches to trauma-influenced behaviors 
is the fact that earlier interventions have had poor or very limited results. For 
instance, although high rates of PTSD and related disorders are reported among 
refugees, evidence-based treatment of PTSD has been found not to be as effective 
as for other populations (Carlsson, Sonne, & Silove, 2014). Similarly, only inter-
ventions that focus on specific targeted behaviors have been found to be somewhat 
effective for incarcerated inmates (Huss, 2014), with the majority of interventions 
found to have only limited positive outcomes. The issue is that these interventions 
tend not to be meaningfully effective for a whole range of issues central to the lives 
of these individuals, which can only happen with treatment models that are more 
comprehensive in nature and consider the complex quality of complicated and per-
vasive trauma history (Courtois & Ford, 2009; Ford & Courtois, 2009). As indicated 
earlier, it should also include intervention opportunities to address victimization 
issues related to racism and various discriminations (e.g., race, gender, religion, age, 
intersectionality of mutiple identities, etc.).

 Relevance of Trauma History of Those Enforcing the Law

Considering that findings from the various sources consistently confirm that a legal 
system focusing only on punishment/deterrence not only fails to address the funda-
mental reasons for the crime but also ultimately tends to lead to miscarriages of 
justice, we dedicated Chaps. 12 by Casarella and Beebe, and 14  by Maddux to 
examining also those working in the justice system responsible for the enforcement 
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of the law. It is a difficult situation to be responsible for protecting society from 
criminals and for some officers it may become quite a challenge because of their 
own personal history of trauma. When that is the case, it may impair their percep-
tion and response to a threat when dealing with a situation that requires clear ability 
to make a decision about whether and the extent to which a threat is present and the 
extent to which it is imminent. Also, an early unresolved trauma history may com-
plicate their relationships with colleagues, immediate superiors, suspects, or com-
munity members. These factors may become intricately implicated in the process of 
a rush to judgment in situations of perceived real or imaginary threat, the most 
devastating consequence of which is the possibility of making a bad situation even 
worse. It opens the door to possible corruption of the legal system by forcing a pre-
cipitous rush to judgment, with the unintended consequence of also giving a false 
sense of security (i.e., falsely apprehending an individual who just fits the profile but 
who has nothing to do with the specific crime).

The consequences of this mental set have been amply reported in the media of 
individuals being stopped for supposedly suspicious behaviors, mostly people of 
colors (the stop and frisk police policy and practice); to unarmed individuals with 
no criminal history being controversially shot and killed; to coerced confessions 
from innocent individuals, who belong to a potitically and socioeconomically dis-
advantaged group and overrepresented in the legal system; to the treatment of immi-
grants and other minority groups, particularly Blacks and Latinos, who are portrayed 
in the political discourse as criminals and responsible for all the ills affecting our 
society, etc.

It is quite challenging for officers to have to navigate such a complicated set of 
messages and expectations while trying to protect our society from criminals 
and also secretely struggling with  their personal trauma history. That mental set 
may be behind the miscarriage of justice in the case of the “Central Park Jogger” in 
which a group of youngsters were indicted and convicted of a crime they immedi-
ately communicated to the investigating detectives that they did not commit, only to 
be forced to confess as a condition for their possible release. They were recently 
exonerated after several years in prison and the crime later proven to be committed 
by someone else. The successful releases of several individuals cleared by DNA 
(Zagar et al., 2009) also speak about the danger of that mental set driven by a biased 
perception that assumes criminality, particularly in reference to some individuals 
seen as not part of the mainstream and  considered part of those “others”  in our 
society who are routinely considered responsible for most of the crimes in the soci-
ety. The inherent and profound unfairness of this situation is the incarceration of 
these individuals for crimes assumed to be committed by them but which are later 
demonstrated to the contrary 20–30 years later. The most painful consequence of 
these types of legal decisions is the realization that no amount of monetary compen-
sation will ever reconstitute/return those years (now lost forever), with their lives 
permanently altered in a variety of ways: in relationship to their children in whose 
lives they could not be meaningful parts of; spouses that have grown apart with the 
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passing of time; community networks which are no longer available once they are 
released, etc.

Sue and his associates (2007) have provided us with sufficient data describing 
different types of prejudicial aggression and microaggression judgments that are 
made by individuals in day-to-day transactions with members of diverse commu-
nities, reflecting intended and/or unintended pernicious consequences of these 
types of transactions on their targets. When expressed by individuals responsible 
for enforcing the law, they are in effect wittingly or unwittingly exercising their 
power to detour an individual’s personal trajectory by making that individual a 
defendant in something he/she was not involved but just happen to fit a profile. 
The other complication here is that by giving the benefit of the doubt to the one 
making the decision to apprehend (the officer), the assumption is that a reasonable 
individual understands that the individual apprehended must have given the offi-
cer a reason for the legal action. A vicious cycle then takes hold of the process 
with the assumption that once accused, the presumption of innocence does not 
quite apply, and once in custody, the treatment the individual  receives is of 
an assumed and adjudicated guilty verdict for all practical purposes. Bail reform 
and reforms requiring evidence sharing by  prosecutors  now being considered 
in many states may be seen by some as one avenue to addressing a portion of this 
quagmire, but time will tell. The sense of helplessness and hopelessness that may 
engender in the  affected  individuals is indescribable, particularly if these indi-
viduals have already experienced serious and severe trauma prior to that encounter 
with the law.

That does not mean that there is a conscious and clearly malicious intent in those 
involved in law enforcement but rather that they too may be influenced in their 
behaviors and decisions by their own personal trauma history. Hence, our strong rec-
ommendation that an assessment of trauma history for law enforcement personnel 
be an essential aspect of their pre-employment assessment and subsequently in rela-
tionship to the discharge of their responsibilities. There is too much at stake by 
neglecting the mental health condition of officers, whose neglect has already 
resulted in an increase in domestic violence incidents among officers, in drug and 
alcohol usage, and even in rising suicide rates (https://www.nytimes.com/2019/08/13/
nyregion/nypd-officer-suicide.html) now plaguing those with the taskof protecting 
us. There is some evidence with veterans suffering from PTSD confirming the prev-
alence of secondary traumatic stress in the  partners of these veterans (Diehle, 
Brooks, & Greenberg, 2017). We consider these findings relevant and pertinent to 
our discussion because many members of law enforcement also have had at least 
one tour of duty in recent armed conflicts, and some still active in the military as 
part of the National Guard Reserve. Our recommendation is to ensure ongoing con-
sultation/treatment opportunities for these officers as a way to help them address the 
effect of their personal trauma history that may cloud their capacity for a fair dis-
charge of their responsibilities and increase dysfunctionality with their immediate 
families and friends.
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 Bias Consequences in Forensic Professionals

The greatest challenge for the professional is the assumption that the presence of 
trauma is fully assessed and arrived at with a PTSD diagnosis. The fact of the matter 
is that we found evidence that assessment of trauma and its vicissitudes can become 
complicated by a number of factors: The first factor has to do with the intrinsic limi-
tations of symptoms required for a determination of a PTSD diagnosis under the 
DSM-5. We discussed that issue at length in several chapters of the book (e.g., 
Chap. 1 by Javier and Owen and Chap. 5 by Caffrey) and suggested the importance 
of considering the multiple ways traumatic conditions are expressed that include 
physical and emotional manifestations. The recommendation is to include multiple 
interrelated diagnoses, the combination of which may represent more accurately the 
range of symptoms related to traumatic experiences relevant to the person being 
evaluated, and not to assume that the absence of trauma of PTSD diagnosis as 
defined by the DSM nomenclature necessarily means that there is no trauma. This 
is particularly the case, when dealing with individuals from different cultural and 
linguistic communities than the one on which the assessment tool was normed. 
In other words, the resulting diagnosis should also consider unique culturally and 
linguistically specific ways that the clients being assessed use to express the effect 
of their trauma that may include intensely engaging in dancing, singing, religious 
rituals, etc.

The second factor is somewhat related to the previous one. It has to do with a 
series of fallacies that can become particularly damaging and problematic when 
dealing with the various personal traumatic experiences in multiple cultural con-
texts, as described by Wells, Wells, and Lawsin (2015). The first fallacy relates to 
the assumption that identified symptoms in culturally and linguistically different 
individuals carry the same meaning and significance for those individuals as it is 
implied in the measurement tools utilized for the assessment. Such a fallacy has 
resulted in an assumption of symptomatic behaviors in individuals who may primar-
ily see their behaviors as part of a normal response to events in their surroundings. 
According to these authors, these individuals may be guided by culturally specific 
norms that inform the ways they process their personal situations, which may 
include construing these symptoms not as a reflection of some personal psychologi-
cal condition. The issue here is the unique role of culturally influenced personal 
perception on the quality, nature, and meaning of their behavioral manifestations. 
An example given by Wells and associates is the mistake made by researchers and 
mental health professionals in assuming that a positive endorsement of feelings of 
hopelessness, fear, and suspiciousness in depression scales necessarily means that 
these individuals are also endorsing having a subjective experience of depression. 
This was supported in findings by Nicholas and Whitt (2012) cited by Wells et al. 
(2015) with a group of Haitian women who did not identify the checklist items of 
the Beck Depression Inventory as an expression of distress for them.

The other fallacy relates to a circular reasoning that posits that the fact that an 
individual from a different cultural and linguistic background endorses symptoms 
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of PTSD as listed in an assessment tool (that has been designed based on western 
thinking’s conceptualization), means that it proves positive that the individual has 
the condition being assessed. This issue is more likely to emerge in the absence of 
establishing “criterion validity” and contextualization of the instrument used for the 
assessment. This is a slightly different issue than what we discussed earlier in this 
section with regard to the inherent limitation with the required list of symptoms 
necessarily to satisfy a PTSD diagnosis following the DSM-5 criteria, where impor-
tant symptoms also found to be present in individuals suffering from traumatic 
experiences are not meaningfully included.

The final fallacy relates to predetermined and premature conclusion suggesting 
that the fact that someone’s environment is described as representing extreme con-
ditions likely to produce a traumatic response in others is an indication that the 
individuals being assessed from these environments are also suffering from trauma- 
related disorders and PTSD, even when they are not endorsing it. That assumption 
implies that trauma and its specific vicissitudes are a universal phenomenon.

 There Is More to Trauma That Should Be Considered

An issue that came across throughout the book as also essential in the forensic 
assessment of individual behaviors in civil and criminal situations is the role that 
resilience can play in their resolution, as discussed by Shaw and associates in Chap. 
18. This is a complex development which requires of the forensic professional to 
make sure to include specific ways to assess the extent to which and under what 
conditions resilience may play a role in the individual’s function during and follow-
ing incarceration in cases of criminal behavior or in employment discrimination 
and injury.

The importance of focusing on resilience is also a core ingredient in the innova-
tive prison reform initiatives that we discussed earlier. It is in keeping with an earlier 
insightful and sophisticated analysis by Ungar (2013), who suggests that it is impor-
tant to examine resilience as a relative construct that also depends on aspects of the 
individual’s social ecology that both promote and protect against the negative effect 
of exposure to traumatic events. In that context, Unger suggests that there is suffi-
cient evidence that the environment x individual interaction related to resilience can 
be best understood within the context of three basic principles, as follows: that it is 
important to recognize that “(1) resilience is not as much an individual construct as 
it is a quality of the environment and its capacity to facilitate growth…; (2) resil-
ience looks both the same and different within and between populations, with the 
mechanisms that predict positive growth sensitive to individual, contextual, and cul-
tural variation (differential impact); and (3) the impact that any single factor has on 
resilience differs by the amount of risk exposure, with the mechanisms that protect 
against the impact of trauma showing contextual and cultural specificity for particu-
lar individuals (cultural variation)” (p. 255). Following Unger’s view, a definition 
and assessment of resilience should highlight components of the environment that 
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facilitate “the navigations and facilitations of individuals for the resources they need 
to cope with adversity” (p. 255). This is important because “resilience can manifest 
as either prosocial behaviors or pathological adaptation depending on the quality of 
the environment” (p. 255), as we see in the lives of criminals discussed in different 
contributions included in this book.

 Conclusion

We are paying particular attention in this book to the conditions likely to be involved 
in the development of faulty perceptions and an inability to accurately being able to 
judge other’s motivations because of the inherent dangers in derailing the accuracy 
of a forensic evaluation. Our goal in this book is to encourage a more comprehen-
sive and flexible approach to the assessment and treatment of traumatic conditions 
that are made more urgent by the increased number of immigrants traveling to many 
shores of the world fueled by socioeconomic and sociopolitical instabilities in many 
countries in Europe, Africa, and Latin America (Rojas-Flores, Clements, Hwang 
Koo, & London, 2017); to that we should add the devastating consequences of rac-
ism and discrimination affecting the lives of so many in our society. The challenges 
for the professionals responsible for assessing these individuals are fraught with 
difficulties due to the different cultural and linguistic contexts of the forensic tools 
normally used for these assessments. If we are interested in reaching an objective, 
accurate, appropriate, and comprehensive assessment of the condition for which the 
evaluation is requested, the forensic professional must take  into consideration 
aspects of the individual’s personal experiences prior, during, and subsequent to the 
period of examination that are unique and culturally/linguistically anchored in these 
individuals’ personal psychology. Teasing all these out using instruments not prop-
erly validated (criterion validity) renders findings tentative at best.

We hope the book offers sufficient challenges and helps the reader generate 
important questions that can guide future investigation where issues of trauma and 
its effects in forensic contexts can be further explored and clarified for the benefit of 
those affected, whether as a victim or perpetrator, or for society at large.
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 Introduction

This section is meant to provide the reader with opportunities to explore many of the 
different issues addressed in this book and beyond. For that purpose, we have gath-
ered information about a number of forensic cases that are now part of the public 
discourse. They are organized as part of the special post-conclusion “Case Study 
Exercise” Section where we highlight not only specific crimes committed but also 
the contexts in which the crimes were committed and some aspects of the personal 
history of the perpetrators. With the exception of the section on “Gang members, 
Robbers, and Outlaws” that is organized in chronological order by birthdays of the 
perpetrators, all others are organized chronologically in terms of when the crimes 
were committed. We also include the sources from where the information was gath-
ered, with the understanding that there are many more cases and information that 
can be gathered from other sources; thus, we want to encourage the reader interested 
in a more comprehensive exploration of these cases to pursue other more compre-
hensive sources.

These cases individually and collectively raise a number of poignant questions; 
some of them are also likely to generate strong personal reactions because of the 
enormity and the graphic/gruesome nature of the crimes. Our goal is for the reader 
to use the information as a point of departure for further exploration/research and 
inquiry into the nature of the crimes and, more importantly, on the motivation 
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behind the crimes, the conditions that made these crimes possible, and the personal 
history that may or may not have contributed to the criminal acts under consider-
ation. As such, it is an ideal document for class assignments to encourage students 
to continue the exploration of the forensic issues discussed in class by using real-life 
examples.

There is something to be said about the selection of the crime (e.g., white collars 
vs more gruesome crimes), the gender and age of the victims, single vs repeated 
crimes (e.g., serial killers), sites where crimes are committed, how the victims are 
treated, and whether a crime is planned or impulsively committed. We find that 
some criminals are cruel to animals, while others are not; some have unstable job 
histories, while others do not; some come from unstable and abusive home environ-
ments, while others come from a relatively stable and normal home settings; there 
are situations where members from the same family setting end up on different sides 
of the justice system: One becoming a serious criminal, while the other becoming a 
well-respected member of society. There are criminals who select children as vic-
tims, even infants. Some suffer from neurological difficulties prior to the crime; 
some are raised by grandparents as if they are the biological parents, something that 
becomes known to the criminals later in life followed by strong emotional reactions 
related to feelings of betrayal. Some of the crimes involve killing of the perpetra-
tors’ own parents or children. Some decide to steal items from their victims, while 
others do not. Some decide to eat the flesh and drink the blood of their victims. 
Some commit crimes as part of a gang, while others do it alone (solitarily); some 
torture their victims, sometime extremely so, while others are gentle and respectful; 
some find enjoyment in watching their victims suffer, while others derive their 
excitement in exposing themselves. Some have history of bedwetting, while others 
do not; some are very dependent on their mothers, while others are not; some have 
strong religious beliefs, while others do not; some send notes to the victims’ fami-
lies, while others do not; some have sex with their dead victims (necrophilia), while 
others do not. Some select either males or females as victims, while others choose 
only one of the genders; some make relics with their victims’ body parts, while oth-
ers do not.

There are many and various factors involved in a criminal act that a forensic 
psychologist is expected to consider in order to make a proper determination of the 
psychological condition of the individual(s) for whom the forensic evaluation is 
requested. As we invite the readers to engage in an exploration of motives, contex-
tualization of criminal behavior, and other related issues, we want to emphasize that 
the goal is not about finding a justification for the crime (as that is not an appropriate 
purview of forensic psychology); it is about offering a contextualization that can 
provide important information to the court as it adjudicates not only the appropriate 
penalty to be meted out but also the nature and type of intervention necessary to 
provide the maximum protection to our society from those committing the crimes.
In this manner, forensic experts could perform comprehensive assessments based on 
careful and evidence-based analyses of the criminal behaviors.

With that in mind, we have organized the material from white collar to more 
gruesome crimes, as follows:
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• Fraud cases
• Gang-bank robberies
• School shooters/School related crimes
• Sexual assaults and murderers
• Crimes committed by female juvenile murderers
• Spree killers/murders
• Serial killers
• Cannibals

We invite the readers to generate questions as part of individual or group assign-
ments. In cases of a course adoption, the instructor may also generate questions 
related to the specific class assignments. These assignments may be organized 
around specific types of crimes, specific individuals, or more globally. To assist in 
that process, we have generated a series of questions to be considered and meant to 
highlight the extent to which early trauma may or may not have played a role in 
these crimes:

 1. What are the common denominators across the different types of crimes in 
terms of presence or absence of a trauma experience?

 2. In what way the perpetrator’s early history might have played a role in the type 
of crime committed and the selection of the victim(s)?

 3. What are the psychological characteristics of individuals involved in the fol-
lowing types of crimes?

 (a) Those who select children as their victims.
 (b) Those who select either males or females or both as victims.
 (c) Those who select elders as victims.
 (d) Those perpetrators who are members of religious institutions, medical, or 

other health and human service professions (e.g., priests, nuns, rabbis, 
teachers, medical doctors, nurses, etc.).

 (e) Those who kill family members. Their children. Their parents. Their 
siblings.

 (f) Those who perpetuate their crimes alone, while others engage with part-
ners or in-groups (e.g., as part of a gang).

 (g) Those who are gentle or sadistic with their victims.
 (h) Those who are cruel to animals and those who show great compassion 

toward animals.
 (i) Those whose crimes are more impulsive in nature and those who are more 

planned.
 (j) Those who engage in repeated and ritualistic sexual acts.
 (k) Those who take different types of trophies from the crime scenes (material 

objects, body parts, and/or specific organs from the victims).
 (l) Those who engage in sexual acts with dead victims (necrophilia).
 (m) Those who drink the blood and other fluids from their victims.
 (n) Those who eat the flesh of their victims.
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 4. When assessing the psychological condition of perpetrators, what weight 
should be given to a neurological condition that may be found to be present 
preceding their crimes? Should that be considered a mitigating factor in the 
adjudicating of responsibility? What about in cases of low intelligence capabil-
ity? Should there be a threshold to consider and, if so, what factor (s) should be 
considered to make such a determination?

 5. If you were asked to assess the types and nature of psychopathy in the case 
studies listed in this section, which criminals would you consider to be part of 
a primary vs secondary psychopathy category? What factors would you con-
sider for these categories of psychopathy? What tests would you utilize to aid 
you in the determination? [Primary psychopathy refers to someone who “com-
mits antisocial acts, is irresponsible, lacks empathy, and is superficially charm-
ing because of some inherent deficits,” while secondary psychopathy is not 
inherent but instead is caused “by social disadvantage, low intelligence, neu-
rotic anxiety, or other psychopathology” (Huss, 2014, p. 76)].

 6. What condition/factors may be involved in the development of criminality in a 
situation where one member of the same family ends up a vicious criminal 
while the other becomes an upstanding/well-respected member of the society?

 7. Are there significant differences in the crimes committed by male vs female 
perpetrators?

 8. Are there any types of criminals whose life trajectory (including types of 
trauma) you would consider beyond redemption (high risk of reoffending) in 
terms of the possibility of reintegration in society once the penalty phase has 
been satisfied?

 9. Consider the following scenario: You are asked to select a group of inmates 
from the list included in this “Case Study Exercise” section for whom you are 
asked to design an intervention meant to prepare them for reintegration into 
society. What types of inmates would you most likely accept into the group? 
Which ones would you reject? What factor(s) would you be considering in 
making the determination?

 10. Select one of the cases described in this section for which you are asked by the 
court to provide a forensic assessment to determine the mental state at the time 
of the crime (an insanity evaluation). What psychological instruments would 
you consider to accomplish this task?
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21 Trauma and Its Trajectory in Criminal Behaviors: Case Study Exercise Assignments

https://www.history.com/topics/crime/john-dillinger
https://www.britannica.com/biography/John-Dillinger
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21 Trauma and Its Trajectory in Criminal Behaviors: Case Study Exercise Assignments
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https://www.ranker.com/list/murder-of-skylar-neese/amandasedlakhevener
https://allthatsinteresting.com/skylar-neese-shelia-eddy
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https://criminalminds.fandom.com/wiki/Charles_Starkweather_and_Caril_Ann_Fugate
https://www.thefamouspeople.com/profiles/caril-ann-fugate-34201.php/
http://murderpedia.org/male.S/s/starkweather.htm
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Chapter 22
Veterans, Trauma, and Trauma-Informed 
Justice: A View from the Bench

Marcia P. Hirsch

 Overview of Queens Veterans Court

In December 2010, the Queens Veterans Treatment Court (QVTC) opened with 
great fanfare: a military honor guard, flags from each branch of service, the Pledge 
of Allegiance, speeches, invited guests, dignitaries, and press coverage. Veteran 
defendants/participants were already there, too. Our treatment court team had been 
working with veterans for many years in our Drug Treatment Court, our Mental 
Health Court, our DWI Treatment Court, and our Drug Diversion Court.

Why the need for a new Veterans Court when we were already serving this popu-
lation? This court differs from other treatment court models because it specifically 
focuses on the criminal-justice connected veteran and his/her needs. Our mission 
statement is “to honor military service and veterans and to assist veterans in fully 
restoring themselves.” Many of our veterans struggle with alcohol dependence, drug 
abuse, and mental health issues, including posttraumatic stress disorder (PTSD), 
traumatic brain injury (TBI), as well as physical injuries sustained while serving. 
We provide linkages to wraparound services for vocational training, higher educa-
tion, housing, benefits, and entitlements.

Our veteran participants have all committed felony crimes, some having lesser 
included crimes including misdemeanors. The four major crimes before the QVTC 
include drugs (both possession and sales), driving while intoxicated (DWI), assaults 
(oftentimes between family members or “bar room brawl” altercations), and 
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College and Catherine E. Vanech from Hofstra University, for their research and assistance with 
this chapter.

M. P. Hirsch (*) 
Supreme Court of the State of New York, Kew Gardens, NY, USA 

Court of Claims of the State of New York, Saratoga Springs, NY, USA
e-mail: mhirsch@nycourts.gov

http://crossmark.crossref.org/dialog/?doi=10.1007/978-3-030-33106-1_22&domain=pdf
mailto:mhirsch@nycourts.gov


648

 weapons charges. After an extensive screening process (see the following texts) and 
the development of an individualized treatment plan, the veteran takes a plea to the 
charge(s), admitting guilt, and signs a contract with the court, agreeing to follow the 
mandates of the court and the treatment plan. As stated in the contract, upon suc-
cessful completion, the court agrees to dismiss and seal the felony charge in return 
for his/her compliance over the next year or 18 months. As a comparison, Drug 
Diversion Court cases mandate a minimum of 18 months, and the other courts usu-
ally have a 12-month term. For veterans, sometimes a term of probation is given for 
a misdemeanor charge, or a conditional discharge is given if the veteran’s behavior 
has been exemplary. This sealing benefit gives the veteran the opportunity to pursue 
careers, obtain licenses, and take part in civic activities that include voting and serv-
ing jury duty, which are normally barred upon felony conviction. Noncompliance 
by the participant (e.g., missing treatment, repeated relapses, picking up new arrests, 
absconding from the jurisdiction, failing to make court appearances) can result in 
additional time being added to the mandate.

The veteran comes to court regularly for status conferences with his/her case 
manager or the Veterans’ Justice Outreach (VJO) coordinator, followed by a court 
appearance before the judge, with the assistant district attorney, their own attorney, 
and a veteran mentor.

VJO coordinators are employed by the Veterans Affairs (VA) and case manage 
those veterans who are eligible for VA treatment, services, and benefits. Our VJO 
coordinator is a valued member of our team and attends status conferences, court 
appearances, and team meetings. She will also go to the Rikers Island jails to meet 
with incarcerated veterans to review their eligibility for services and possible refer-
ral to our court.

Veteran mentors are another unique part of Veterans Treatment Courts. They 
offer peer support to their fellow veterans but also assist with personal recovery 
plans, transportation, attendance at sober support/recovery meetings, housing, 
employment linkages, and job training. They provide a shoulder to lean on, some-
one to talk to or confide in, or a person to check in with if the vet is in crisis. Our 
court asked a veteran mentor to check in on Saturdays and Sundays with a veteran 
who was suicidal. The continuity of care, together with the Monday–Friday treat-
ment program, helped this veteran through his depression and allowed him to 
address his mental health issues, attend drug treatment for his opioid addiction, 
obtain individual therapy, stay in contact with his teenage daughter, maintain 
employment, and successfully complete our program.

 Assessment and Evaluation of Trauma

In 2010, the QVTC received a Center for Substance Abuse Treatment (CSAT) grant 
to provide trauma treatment to all participants who were assessed and suffered from 
serious trauma symptoms. With this change, the role of forensic psychology within 
the Veterans Court became apparent. According to the American Board of 
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Professional Psychology, forensic psychology is the use of psychology to answer 
questions in relation to the judicial system and the law. For services in connection 
with the CSAT grant, the question before the court pertained to the veteran’s trauma. 
In order to answer this question, potential participants are evaluated. Their evalua-
tions include a clinical interview and a number of trauma-specific instruments for 
measuring past trauma. Specifically, these instruments include the Adverse 
Childhood Experience (ACE) questionnaire, Trauma Symptom Checklist (TSC-40), 
PTSD Checklist (PCL-C), Impact of Events Scale (IES), Trauma History Screen 
(THS), and Combat Exposure Scale (CES).

Initially, the QVTC utilized the ACE and TSC-40 scales to assess childhood 
trauma and current trauma symptoms. The ACE contains 10 items referring to expe-
riences before the age of 18, which are all scored as yes or no. Scores range between 
0 and 10. Total ACE scores have been found to have strong relationships to drug use 
problems, age of drug use initiation, and drug addiction. Compared to people with 
0 ACE score, people with 5 or more were 7- to 10-fold more likely to report illicit 
drug use problems and addiction. Thus, ACE research shows the cumulative effect 
of multiple traumatic or chaotic childhood experiences.

The TSC-40 is a 40-item self-report measure of symptomatic distress in adults. 
It asks how often adults experienced symptoms in the previous two months. 
Ultimately, it produces six subscales (anxiety, depression, dissociation, sexual abuse 
trauma index, sexual problems, and sleep disturbance) plus a total score (ranging 
from 0 to 120). However, it is not intended to be diagnostic.

After using the ACE and TSC-40 for several months, the court staff felt that the 
life experiences and symptoms impacting the participants’ recoveries were not 
being captured. At that point, the QVTC contracted with Policy Research Associates 
(PRA) to improve the assessment process. PRA recommended adding the PCL-C, 
IES, THS, and CES evaluation instruments.

The PCL test is a very widely used tool to assess current PTSD symptoms. It is 
free of charge, has English and Spanish versions, and takes a mere 10 minutes to 
administer. Containing 17 items, it is self-administered and results in a severity 
score of PTSD trauma symptoms. Along with this, the IES is a self-administered 
22-item measure. It is also free of charge and available in multiple languages. It 
provides subscale scores for intrusion, avoidance, and hyperarousal. It can also be 
administered at regular intervals to assess participants’ progress. Additionally, the 
THS is a 13-item measure that asks about 11 events and one general event. This test 
can be administered to participants with low reading levels and is also free. 
Psychologists serving at the QVTC have modified this test to ask whether partici-
pants are still bothered by the event and whether this type of event has happened in 
the past month.

It is important to note that the Combat Exposure Scale has been discontinued 
after the QVTC noticed that it was causing veterans to relive their trauma, produc-
ing increased anxiety and agitation. Questions included whether they ever killed 
anyone, saw anyone be killed or seriously wounded, or handled dead bodies or 
body parts.

22 Veterans, Trauma, and Trauma-Informed Justice: A View from the Bench
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 Research on Veterans and Trauma in Veterans Courts

Again, in 2010, the QVTC started conducting psychological evaluations of its par-
ticipants to establish whether they suffered from serious trauma symptoms and 
thereby qualified for trauma treatment. Since that time, every veteran defendant has 
scored positively for trauma upon psychological evaluation. Some of their trauma 
predated their military service; some had very traumatic experiences during their 
military service; and some had additional traumatic events after they returned home.

These findings are consistent with those reported by Elbogen et al. (2010) in a 
study of 676 veterans of Iraq (OIF, Operation Iraqi Freedom) and Afghanistan (OEF, 
Operation Enduring Freedom) deployments. The researchers found the following:

• 19% had a history of incarceration
• 8% had at least one parent with a criminal history
• 40% witnessed family violence history
• 34% had been physically or sexually abused when they were under the age of 18
• 81% served in a war zone
• 22% reported traumatic brain injury during combat
• 86% reported war zone trauma

In 2013, the New York State (NYS) Office of Court Administration received a 
grant from the Bureau of Justice Assistance (BJA) to deepen its understanding of the 
operation of seven Veterans Treatment Courts in New York State. At the Queens 
Veterans Treatment Court, interviews were conducted with staff members, veteran 
participants, and veteran mentors. Quantitative analyses on participant data were 
collected from the court’s management information system. The data showed that 
over half (58%) of the Queens Veterans Court participants reported having experi-
enced or witnessed a traumatic event during their lifetime. Over one-third (38%) 
said that they had been threatened by a gun or knife. One-tenth (10%) of the partici-
pants said that they had been coerced/forced to engage in a sex act. Over half (52%) 
reported that they had re-experienced a traumatic event in a distressing way.

Many QVTC veterans had self-medicated their trauma symptoms for years, 
using a variety of substances. While 29% of veterans in the previously mentioned 
study identified alcohol as their primary drug, 37% indicated they had a problematic 
relationship with alcohol. Marijuana (24%), heroin (18%), and crack (11%) use was 
also significant. In the past 3 years, the QVTC has seen a significant increase in the 
abuse of prescription drugs (opiates and benzodiazepines) by veterans, oftentimes 
leading to heroin dependence when their supply of prescription drugs ran out. The 
national opioid epidemic is taking its toll on our veterans as well.

Women make up more than 7% of the veteran population nationally. The QVTC 
has only had five female participants. Three had felony DWI charges, one had a 
drug charge, and one had a serious assault charge for stabbing an acquaintance who 
allegedly stole money from her. All five had experienced military sexual trauma 
(MST) and had substance abuse issues. All were deployed to combat zones and 
experienced war-related trauma. One was diagnosed with a serious mental illness 
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for which she received treatment and medication. All five successfully graduated 
from the QVTC. It was important that they were able to address their MST, whether 
in a group setting or through individual therapy sessions.

 Case Example of S.B.

One of my Vietnam era vets told me that he was more affected by the repeated 
showing of film footage of the 9/11 World Trade Center buildings collapse, where 
his sister died, than from the battles, deaths, and injuries that he saw first-hand in 
Vietnam. He visualized his sister dying, over and over again, which was especially 
difficult for him while he was in treatment in 2011, at the tenth year anniversary of 
the attack. He was clearly re-traumatized by the news coverage and had to deal with 
past military trauma and the tragic loss of his sister. He had never disclosed the 
death of his sister before—not in treatment while living with other veterans in a 
long-term veteran-specific residential treatment program nor during assessment or 
in case management appointments. After receiving intensive therapy and trauma 
treatment, he was finally able to address the heroin addiction that he had battled for 
40 years and the past traumatic events that led to general anxiety and isolation. He 
successfully graduated from our court and his drug felony case was dismissed 
and sealed.

 Treatment Interventions

Once an eligible veteran is found to have significant trauma, treatment interventions 
are offered by the QVTC. Three trauma treatment programs have been utilized by 
QVTC treatment providers; they include Seeking Safety, Helping Men Recover, and 
Trauma, Addictions, Mental Health and Recovery (TAMAR).

The Seeking Safety Program was developed by Lisa M.  Najavits (2002) at 
Harvard Medical Hospital and is a manualized model that offers coping skills to 
help clients attain greater safety in their lives. It is present-focused and designed to 
be inspiring and hopeful. It is also highly versatile and can be used in a group or 
individual format: for women, men, and adolescents; for all levels of care (e.g., 
outpatient, inpatient, and residential); and for all types of trauma and substances. It 
can be administered by any clinician who has received the requisite training and 
purchased the materials and workbooks.

The Seeking Safety Program contains 25 treatment topics, each representing a 
safe coping skill relevant to both PTSD and substance use disorder (SUD). All top-
ics are independent and thus can be done in any order, with as few or as many ses-
sions as there is time for. It is not required to do all 25 topics. The model has been 
successfully implemented with a variety of populations including the incarcerated, 
homeless, adolescents, veterans, substance abusers, mental health participants, and 

22 Veterans, Trauma, and Trauma-Informed Justice: A View from the Bench



652

participants of diverse ethnicities. Additionally, Seeking Safety is the most empiri-
cally studied treatment thus far for trauma/PTSD and substance abuse, and it is the 
only model for PTSD and substance use disorder that meets standard criteria as an 
effective treatment (Chambless & Hollon, 1998; Najavits, 2002). The model has 
consistently shown positive outcomes on trauma symptoms and substance abuse as 
well as for issues such as suicide, HIV risk, and social functioning issues.

Helping Men Recover is a program that integrates a theory of addiction, a theory 
of trauma, and a theory of male psychosocial development to assist men in their 
recovery from addiction. It was developed by Dan Griffin (Covington, Griffin, & 
Dauer, 2011) and there is now a companion program for women. The program is 
grounded in research, theory, and clinical practice and is administered in 18 sessions 
in four modules, namely, self, relationships, spirituality, and sexuality. These four 
areas were chosen after recovering men identified these as triggers for relapse and 
necessary for growth and healing. The materials for the program are designed to be 
user-friendly and self-instructive, allowing the Helping Men Recover Program to be 
implemented by clinicians with a wide range of training and experience.

The TAMAR Program was designed by Dr. Andrea Karfgin (2004) to educate 
and treat those who have a history of physical and/or sexual abuse, a recent treat-
ment history for a mental health condition, and an alcohol or a drug use or abuse 
disorder. It is a structured, manualized 15-week intervention combining psychoedu-
cational approaches with expressive therapies designed for women and men with 
histories of trauma in correctional systems. Groups are run inside detention centers, 
in state psychiatric hospitals, and in the community.

 “What Did You Do in the War, Daddy/Mommy?”

The cases before the QVTC over the past 7 years have made it evident that past 
traumatic experiences often impact behavior in the following ways. The most obvi-
ous is that drugs and alcohol are used often to mask physical pain, to aid in getting 
to sleep and to stay asleep, and to numb the feelings of past unpleasant experiences 
that many relive on a daily basis. Vets share personal details about seeing women 
and children “blown up” by roadside bombs, losing “buddies” in combat, or being 
the sole survivor when their Humvee was under attack. One veteran told us that he 
had developed a relationship and shared M&M’s with two young Afghan children. 
Unfortunately, he was there when they died in sniper cross fire. He continued to 
dream about them, years after the event. He saw their faces and M&M’s.

Many veterans use marijuana to “take the edge off” and to get to sleep. With the 
greater acceptance and legalization of medicinal and/or recreational marijuana, 
many vets justify its use. In 2018, the New York State legislature added PTSD to the 
list of chronic conditions for which medical marijuana could be prescribed. Veterans 
groups had actively lobbied for this amendment to the existing law. New York State 
has not legalized the recreational use of marijuana, which causes confusion for vet-
erans who may have lived in other states like Colorado that have legalized such use.
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Some veterans had noncombat jobs that impacted them as significantly from a 
trauma perspective as those who were in battle. Medics and medical personnel 
worked with the gravely injured, amputees, and dying. Other veterans who worked 
in transport share their stories of bringing the seriously wounded to military hospi-
tals and, sadly, the caskets of the deceased to Dover Air Force Base. These strong 
men and women are just as vulnerable to suffering PTSD as those who served in 
infantry. There is also a new body of research that is being conducted on the stress 
and PTSD suffered by those that operate drones to target and kill the enemy. Even 
high-tech operations like these, designed and conducted miles away from the point 
of impact, may have lasting health implications for these veterans (Otto & 
Webber, 2013).

 Case Example of T.E.

At the Manhattan VA, a support group has been formed for combat medics. One of 
my post 9/11 veterans participated in that group and said repeatedly that it was his 
favorite part of treatment. He was the youngest member. Many of the others were 
Vietnam era medics, but their shared experiences formed a bond and helped them 
put their past trauma in context. My medic veteran recently graduated from our 
QVTC and plans to come back as a volunteer veteran mentor in the near future after 
he finishes school.

 The Trauma-Informed Courtroom

At the QVTC, our team is comprised of judges, court officers, and psychologists 
who are trauma-informed and have received many hours of trauma training. They 
treat the participants with dignity and respect. They expect the presence of trauma 
and know that the vets’ experiences impact their feelings and behaviors. Pains are 
taken to avoid re-traumatization of participants. As a trauma-informed court, the 
QVTC understands that oftentimes, when a person is receiving trauma therapy, this 
opens a flood of pain and emotions and may trigger relapse to drugs and/or alcohol 
as a coping mechanism. Adaptations of traditional court-ordered sanctions (e.g., jail 
or community service) may be necessary as these sanctions are often triggered by 
lack of compliance with the goal of the program. However, we recognize that trauma 
therapy can trigger this lack of compliance (e.g., relapse). Writing assignments, 
journaling, and additional therapy may be required instead of a short-term jail stay 
or community service.

Also, the QVTC recognizes that what we say and how we say it is supremely 
important. Words can injure too. Rather than saying, “Your drug screen is dirty,” 
which implies “I’m dirty…There is something wrong with me,” a trauma-informed 
judge would say, “Your drug screen is positive.” It is not judgmental, simply states 
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a fact, and may be followed by a discussion of the steps that the person can take 
when he/she feels like using the next time (Wells & Urff, 2013). Similarly, a judge 
in a regular courtroom may say, “I’m sending you for a mental evaluation.” The 
trauma survivor hears, “I must be crazy. There is something wrong with me that 
can’t be fixed.” A trauma-sensitive judge would say, “I’d like to refer you to a doctor 
who can help us better understand how to support you.” If a veteran is struggling, a 
trauma-informed veterans court judge may acknowledge that by saying, “I see that 
you’ve been struggling with your sobriety (or getting to treatment, or keeping your 
appointments, etc.). What can we do to help you? What do you need?” This approach 
is both trauma-informed and offers the elements of voice and choice and an oppor-
tunity to tell their side of the story. These are tenets from the procedural justice 
movement that began with research by Professor Tom Tyler at Yale University 
(2000). Procedural justice research shows that how people feel they were treated by 
system actors influences compliance with the law, regardless of whether they win or 
lose (LaGratta & Tyler, 2017). It is essential to give court participants an explana-
tion of what is going on, what happens next, and what is expected of them. Trauma- 
informed veterans court judges will often ask, “Do you understand? Do you have 
any questions for me?”

At the QVTC, their trauma-informed team is cognizant of anniversaries, birth-
days, dates of loss, and anything that could re-trigger a traumatic response. They 
acknowledge that this could be a difficult time and encourage participants to use the 
support system built around them. This could mean leaning on their veteran mentor, 
an AA or NA sponsor, a pastor or priest, a trusted individual counselor, or a profes-
sional therapist.

Good calendar management can also ease a veteran’s anxiety. Some participants 
may need to have their cases called first, because the courtroom setting is stressful 
and may remind them of an unpleasant event that they experienced in the past (e.g., 
being sentenced to jail.) Some may want to have their cases called last so they can 
discuss something private and personal (e.g., an abortion, a miscarriage, a recent 
cancer diagnosis.)

At the QVTC, court officers are also trauma-informed and interact with veterans. 
The court officers can also give the team a “heads-up” if a defendant is intoxicated 
or decompensating and might not be taking their prescribed medication. Their team 
will handle that case first and/or escort the person to appropriate detox, medical, or 
psychiatric service as needed. Court officers can also relay if the participant comes 
to court with someone who is threatening, intimidating, or may be abusing them. 
Intervention services can then be implemented.

 Case Example of R.B.

One of my vets had a service/therapeutic bulldog who accompanied him to court. 
The service dog was very welcome and improved everyone’s spirits when he entered 
the courtroom. The environment of the trauma-informed courtroom is also  important. 
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For example, at the QVTC, their team wants everyone to feel welcome. They do not 
have signs telling individuals what not to do (e.g., no food, no cell phones, no 
T-shirts or tank tops). Similarly, if it is upsetting for seated participants to see hand-
cuffed persons or jailed defendants wearing prison jump suits, then they call the jail 
cases last and eliminate that anxiety. Many of these practices developed out of their 
team’s courteous, respectful, and common-sense approach. They applaud the suc-
cesses and congratulate the veterans for any and all achievements. They look to lift 
them up and enhance their self-esteem. This, in turn, is meant to foster the vet’s 
resiliency and helps them lead law-abiding, productive, and happy lives. The Queens 
Veterans Court has a 90% graduation success rate.

 Questions/Activities for Further Exploration

 1. Discuss the overarching issue that the trauma-informed justice is attempting to 
address regarding the ultimate goals of adjudication of crime where factors 
related to trauma are likely to be present.

 2. What is the larger issue about justice and the consideration of mitigating circum-
stances in the lives of many defendants?

 3. What are the personal and legal consequences of not including trauma issues in 
sentencing decisions?

 4. What changes (if any) are needed in the current sentencing guidelines that are 
likely to lead to a much fairer and humane justice system in this regard while still 
being able to hold defendants accountable for their crimes?

 5. Some may argue that this approach when applied to the general defendant popu-
lations runs the risk of encouraging an overly permissive justice system, likely to 
be abused by skillful defendants. What are your thoughts about that?
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https://phr.org/issues/asylum-and-persecution/phr-asylum-program/
https://phr.org/issues/asylum-and-persecution/phr-asylum-program/
https://phr.org/issues/asylum-and-persecution/join-the-asylum-network/
https://phr.org/issues/asylum-and-persecution/join-the-asylum-network/
https://www.acf.hhs.gov/trauma-toolkit/immigrant-or-refugee-populations
https://www.acf.hhs.gov/trauma-toolkit/immigrant-or-refugee-populations
https://www.americanbar.org/groups/public_interest/immigration/resources/
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International Law Enforcement Educators and Trainers Association Journal. published by the 
International Law Enforcement Educators and Trainers Association (ILEETA; https://ileeta.
org/)

Police Psychological Services Section of the International Association of Chiefs of Police. www.
theiacp.org

The Police Chief published by the International Association of Chiefs of Police(IAPC; http://www.
policechiefmagazine.org/)

Books

The following books are written by individuals who are both 
retired police officers and university professors, which allows for 
a unique perspective:

Dying for the Job: Police Work Exposure and Health by John Violanti, Ph.D.
Emotional Survival for Law Enforcement: A Guide for Law Enforcement Officers and their 

Families, by Kevin Gilmartin, Ph.D.
Working with Traumatized Police Officer-Patients: A Clinician’s Guide to Complex PTSD 

Syndromes in Public Safety Professionals, by Daniel Rudofossi, Ph.D.

The following books include general primers, as well as 
information for law enforcement families:

Blau, T. H. (1994). Psychological services for law enforcement. New York: John Wiley & Sons.
Kirschman, E. (1997). I love a cop: What police families need to know. New York: Guilford Press.
Kurke, M. I., & Scrivner, E. M. (Eds.). (1995). Police psychology into the 21st century. Hillsdale, 

NJ: Lawrence Erlbaum Associates.

On Compassion Fatigue/Vicarious Trauma

Figley, C. R. (Ed.). (1995). Compassion fatigue: Coping with secondary traumatic stress disorder 
in those who treat the traumatized. New York: Brunner/Mazel.

https://www.tendacademy.ca/
McCann, I. L., & Pearlman, L. A. (1990). Vicarious traumatization: A framework for understand-

ing the psychological effects of working with victims. Journal of Traumatic Stress, 3, 131–149.
Stamm, B. H. (Ed.). (1999). Secondary traumatic stress: Self-care issues for clinicians, research-

ers, and educators (2nd ed.). Lutherville, MD: Sidran Press.

List of Additional Resources

https://ileeta.org/
https://ileeta.org/
http://www.theiacp.org
http://www.theiacp.org
http://www.policechiefmagazine.org/
http://www.policechiefmagazine.org/
https://www.tendacademy.ca/
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Family Resources

National Institute of Justice’s Corrections and Law Enforcement Family Support Program. www.
ojp.usdoj.gov/nij/clefs

policefamilies.com

Chapter 13

Foote, W.  E., & Lareau, C.  R. (2013). Psychological evaluation of emotional damages in tort 
cases. In R.  K. Otto & I.  B. Weiner (Eds.), Handbook of psychology: Forensic psychology 
(pp. 172–200). Hoboken, NJ: John Wiley & Sons Inc.

Goodman-Delahunty, J., & Foote, W.  E. (2011). Workplace discrimination and harassment. 
London: Oxford Press.

Kane, A.  W., & Dvoskin, J.  A. (2011). Best practices in forensic mental health assessment. 
Evaluation for personal injury claims. New York, NY: Oxford University Press. https://doi.
org/10.1093/med:psych/9780195326079.001.0001

Chapter 14

Journals/Membership

The Association for Scientific Advancement in Psychological Injury and Law, which publishes the 
Psychological Injury and Law Journal.

The American Psychological Association, Division 56: Division of Trauma Psychology, which 
publishes Psychological Trauma: Theory, Research, Practice, and Policy.

Guidelines

American Psychological Association, APA Task Force on Race and Ethnicity Guidelines in 
Psychology. (2019). Race and Ethnicity Guidelines in Psychology: Promoting Responsiveness 
and Equity. Retrieved from http://www.apa.org/about/policy/race-and-ethnicity-in-psychol-
ogy.pdf

Chapter 15

Barrier Free Living. (2018). Services and support for survivors of domestic violence with disabili-
ties. Retrieved from https://www.bflnyc.org/

Breiding, M.  J., Chen, J., & Black, M.  C. (2014). Intimate partner violence in the United 
States—2010. Retrieved from https://stacks.cdc.gov/view/cdc/21961

List of Additional Resources

http://www.ojp.usdoj.gov/nij/clefs
http://www.ojp.usdoj.gov/nij/clefs
https://doi.org/10.1093/med:psych/9780195326079.001.0001
https://doi.org/10.1093/med:psych/9780195326079.001.0001
https://www.bflnyc.org/
https://stacks.cdc.gov/view/cdc/21961
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Centers for Disease Control and Prevention. (2009) Injury-intimate partner violence conse-
quences. Retrieved from http://www.cdc.gov/violenceprevention/intimatepartnerviolence/con-
sequences.html

Centers for Disease Control and Prevention. (2017). Racial and ethnic differences in homicides of 
adult women and the role of intimate partner violence — United States, 2003–2014. Retrieved 
from https://www.cdc.gov/mmwr/volumes/66/wr/mm6628a1.htm?scid=mm6628a1w#suggest
edcitation

Heavey, S. (2013). Data show domestic violence, rape an issue for gays. 
Retrieved from https://www.reuters.com/article/us-usa-gays-violence/
data-shows-domestic-violence-rape-an-issue-for-gays-idUSBRE90O11W20130125

Rennison, C. M. (2003). Intimate partner violence, 1993–2001, Bureau of justice statistics crime 
data brief. Retrieved from https://www.bjs.gov/content/pub/pdf/ipv01.pd

The United States Department of Justice Archives. (2014). VAWA 2013 Nondiscrimination 
provision: Making programs accessible to all victims of domestic violence, sexual assault, 
dating violence and stalking. Retrieved from https://www.justice.gov/archives/ovw/blog/
vawa-2013-nondiscrimination-provision-making-programs-accessible-all-victims-domestic

Chapter 16

∗presented in alphabetical order

ATSA Association for the Treatment of Sexual Abusers. http://www.atsa.com/
CSOM Center for Sex Offender Management. https://www.csom.org/
International Association for the Treatment of Sexual Offenders (IATSO). https://www.iatso.org/
National Center for Missing and Exploited Children (NCMEC). http://www.missingkids.org/home
National Sexual Violence Resource Center (NSVRC). https://www.nsvrc.org/
New England Adolescent Research Institute (NEARI) Press. https://nearipress.org/
SMART(Office of Sex Offender Monitoring, Apprehending, Registering and Tracking. Department 

of Justice. https://www.smart.gov/

Chapter 17

American Psychological Association. (2013b). Specialty guidelines for forensic psychology. 
American Psychologist, 68, 7–19. Retrieved from https://doi.org/10.1037/a0029889

Bennett, G. K., Seashore, H. G., & Wesman, A. G. (1974). Fifth manual for the differential aptitude 
tests, forms S and T. New York: The Psychological Corporation.

Briere, J. (2010). Trauma Symptom Inventory, 2nd ed. (TSI-2) professional manual. Odessa, FL: 
Psychological Assessment Resources.

Centers for Disease Control and Prevention (2016, April, 1). Retrieved from: www.cdc.gov/violen-
ceprevention/acestudy/index.html.

Doren, D.  M. (2002). Evaluating sex offenders: A manual for civil commitments and beyond. 
Thousand Oaks, CA: Sage Publications.
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http://www.cdc.gov/violenceprevention/intimatepartnerviolence/consequences.html
http://www.cdc.gov/violenceprevention/intimatepartnerviolence/consequences.html
https://www.cdc.gov/mmwr/volumes/66/wr/mm6628a1.htm?scid=mm6628a1w#suggestedcitation
https://www.cdc.gov/mmwr/volumes/66/wr/mm6628a1.htm?scid=mm6628a1w#suggestedcitation
https://www.reuters.com/article/us-usa-gays-violence/data-shows-domestic-violence-rape-an-issue-for-gays-idUSBRE90O11W20130125
https://www.reuters.com/article/us-usa-gays-violence/data-shows-domestic-violence-rape-an-issue-for-gays-idUSBRE90O11W20130125
https://www.bjs.gov/content/pub/pdf/ipv01.pd
https://www.justice.gov/archives/ovw/blog/vawa-2013-nondiscrimination-provision-making-programs-accessible-all-victims-domestic
https://www.justice.gov/archives/ovw/blog/vawa-2013-nondiscrimination-provision-making-programs-accessible-all-victims-domestic
http://www.atsa.com/
https://www.csom.org/
https://www.iatso.org/
http://www.missingkids.org/home
https://www.nsvrc.org/
https://nearipress.org/
https://www.smart.gov/
https://doi.org/10.1037/a0029889
http://www.cdc.gov/violenceprevention/acestudy/index.html
http://www.cdc.gov/violenceprevention/acestudy/index.html
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Hare, R. D. (2003). Manual for the revised psychopathy checklist (2nd ed.). Toronto, ON: Multi- 
Health Systems. Journal of Forensic Neuropsychology. Print ISSN: 1521-1029 Online ISSN: 
1540-7136

Lezak, M. D., Howieson, D. B., Bigler, E. D., & Tranel, D. (2012). Neuropsychological assessment 
(5th ed.). New York: Oxford University Press.

Levenson, J. (2013). Incorporating trauma-informed care into evidence-based sex offender treat-
ment. Journal of Sexual Aggression, 20(1), 9–22. https://doi.org/10.1080/13552600.2013.861
523

Phenix, A., Helmus, L., & Hanson, R. K. (2012). Static-99R & Static2002R evaluators’ workbook. 
Retrieved 5 Mar 2013, from http://www.Static99.org/pdfdocs/Static-99RandStatic-2002R_
EvaluatorsWorkbook2012-07-26.pdf

Randolph, C. (1998). Repeatable battery for the assessment of neuropsychological status manual. 
San Antonio, TX: The Psychological Corporation.

Reitan, R. M., & Wolfson, D. (1993). The halstead-Reitan neuropsychology test battery: Theory 
and clinical interpretation (2nd ed.). Tucson, AZ: Neuropsychology Press.

Seto, M. C. (2008). Pedophilia and sexual offending against children: Theory, assessment, and 
intervention. Washington, DC: American Psychological Association.

Seto, M. C., Sandler, J. C., & Freeman, N. J. (2017). The revised screening scale for pedophilic 
interests: Predictive and concurrent validity. Sexual Abuse, 29(7), 636–657. https://doi.
org/10.1177/1079063215618375

Stern, R. A., & White, T. (2003). Neuropsychological assessment battery. Lutz, FL: Psychological 
Assessment Resources.

Teasdale, G., Maas, A., Lecky, F., Manley, G., Stocchetti, N., & Murray, G. (2014). The Glasgow 
Coma Scale at 40 years: Standing the test of time. The Lancet Neurology, 13(8), 844–854.

Wechsler, D. (2009). Wechsler memory scale (4th ed.). San Antonio, TX: Pearson.
Wechsler, D. (2008). Wechsler adult intelligence scale (4th ed.). San Antonio, TX: Pearson.
Zadikoff, C., Fox, S. H., Tang-Wai, D. F., Thmsen, T., de Bie, R. M., Wadia, P., … Marras, C. 

(2008). A comparison of the mini mental state exam to the montreal cognitive assessment in 
identifying cognitive deficits in Parkinson’s disease. Movement Disorders, 30, 23(2), 297–299.

Chapter 18

Strengthening Families. cssp.org/reform/strengtheningfamilies
The ACEs Connection Home: acesconnection.org.
The ACE Study. cdc.gov/violenceprevention/acestudy
The American Psychological Association on Resilience in Youth. https://www.apa.org/helpcenter/

resilience
The Essentials for Childhood. cdc.gov/violenceprevention/childmaltreatment/essentials
The National Child Traumatic Stress Network. https://www.nctsn.org/
The Protective Factors Framework. cssp.org/reform/strengtheningfamilies/about/

protective-factors-framework
Website and Awareness toolkit with curriculum by Dr. Linda Chamberlain. connectionsmatter.org
Veto Violence. vetoviolence.cdc.gov

List of Additional Resources

https://doi.org/10.1080/13552600.2013.861523
https://doi.org/10.1080/13552600.2013.861523
http://www.static99.org/pdfdocs/Static-99RandStatic-2002R_EvaluatorsWorkbook2012-07-26.pdf
http://www.static99.org/pdfdocs/Static-99RandStatic-2002R_EvaluatorsWorkbook2012-07-26.pdf
https://doi.org/10.1177/1079063215618375
https://doi.org/10.1177/1079063215618375
https://www.apa.org/helpcenter/resilience
https://www.apa.org/helpcenter/resilience
http://cdc.gov/violenceprevention/childmaltreatment/essentials
https://www.nctsn.org/
http://connectionsmatter.org
http://vetoviolence.cdc.gov
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Chapter19

PSC Effectiveness Summary

National Institute of Justice Summary of Effectiveness of PSCs. https://www.crimesolutions.gov/
TopicDetails.aspx?ID=49#practice

Guidelines & Protocols

APA Clinical Practice Guideline for the Treatment of Post-Traumatic Stress Disorder. https://
www.apa.org/ptsd-guideline/assessment/index

APA Division 12: Evidence based Treatments for PTSD. https://www.div12.org/diagnosis/
posttraumatic-stress-disorder

CDC Traumatic Brain Injury in Prisons and Jails. https://www.cdc.gov/traumaticbraininjury/pdf/
prisoner_tbi_prof-a.pdf

SAMHSA’s Concept of Trauma and Guidance for a Trauma-Informed Approach. http://www.trau-
mainformedcareproject.org/resources/SAMHSA%20TIC.pdf

SAMHSA Trauma Informed Care in Behavioral Services. https://www.integration.samhsa.gov/
clinical-practice/SAMSA_TIP_Trauma.pdf

Trauma Informed Corrections. https://www.centerforgenderandjustice.org/assets/files/soical-
work-chapter-7-trauma-informed-corrections-final.pdf

Assessment Instruments

Clinician-Administered PTSD Scale for DSM-5 (CAPS-5). https://www.ptsd.va.gov/professional/
assessment/adult-int/caps.asp

Life Events Checklist. https://www.integration.samhsa.gov/clinical-practice/life-event-checklist-
lec.pdf

PTSD screener – PCL-5. https://www.ptsd.va.gov/professional/assessment/adult-sr/ptsd-checklist.
asp

Assessment Instruments available for purchase

Childhood Trauma Questionnaire: A Retrospective Self-Report (CTQ).
Davidson Trauma Scale.
Dissociative Experiences Scale.
Structured Clinical Interview for DSM-5 (SCID-5).
TSI-2 Trauma Symptom Inventory 2.

List of Additional Resources

https://www.crimesolutions.gov/TopicDetails.aspx?ID=49#practice
https://www.crimesolutions.gov/TopicDetails.aspx?ID=49#practice
https://www.apa.org/ptsd-guideline/assessment/index
https://www.apa.org/ptsd-guideline/assessment/index
https://www.div12.org/diagnosis/posttraumatic-stress-disorder
https://www.div12.org/diagnosis/posttraumatic-stress-disorder
https://www.cdc.gov/traumaticbraininjury/pdf/prisoner_tbi_prof-a.pdf
https://www.cdc.gov/traumaticbraininjury/pdf/prisoner_tbi_prof-a.pdf
http://www.traumainformedcareproject.org/resources/SAMHSA TIC.pdf
http://www.traumainformedcareproject.org/resources/SAMHSA TIC.pdf
https://www.integration.samhsa.gov/clinical-practice/SAMSA_TIP_Trauma.pdf
https://www.integration.samhsa.gov/clinical-practice/SAMSA_TIP_Trauma.pdf
https://www.centerforgenderandjustice.org/assets/files/soical-work-chapter-7-trauma-informed-corrections-final.pdf
https://www.centerforgenderandjustice.org/assets/files/soical-work-chapter-7-trauma-informed-corrections-final.pdf
https://www.ptsd.va.gov/professional/assessment/adult-int/caps.asp
https://www.ptsd.va.gov/professional/assessment/adult-int/caps.asp
https://www.integration.samhsa.gov/clinical-practice/life-event-checklist-lec.pdf
https://www.integration.samhsa.gov/clinical-practice/life-event-checklist-lec.pdf
https://www.ptsd.va.gov/professional/assessment/adult-sr/ptsd-checklist.asp
https://www.ptsd.va.gov/professional/assessment/adult-sr/ptsd-checklist.asp


667

Chapter 20

Blau, T. H. (1994). Psychological services for law enforcement. New York: John Wiley & Sons.
Coutois, A.A. & Ford, J. (2009). Treating complex trauma stress disorders: An evidence-based 

guide. New York, N.Y.: The Guildford Press.
Garbarino, J. (2015). Listening to killers: Lessons learned from my twenty years as a psychological 

expert in murder cases. Los Angeles, CA: University California Press.
Kirschman, E. (1997). I love a cop: What police families need to know. New York: Guilford Press.
Walker, L. E. & Jungersen, T. (2018). Essential Elements for an Effective Treat,ment of Domestic 

Violence in a Complex World. In R.A., Javier & W. Herron (Eds.). Understanding Domestic 
Violence: Theories, Challenges, and Remedies (Pp. 303–322). New York, London: Rowman 
& Littlefield

Chapter 22

Sheena Leaf. (2015). Uncovering treasures in Norway and  Texas.https://www.wcmt.org.uk/sites/
default/files/reportdocuments/Leaf%20S%20Report%202015%20FINAL.pdf

List of Additional Resources

https://www.wcmt.org.uk/sites/default/files/reportdocuments/Leaf S Report 2015 FINAL.pdf
https://www.wcmt.org.uk/sites/default/files/reportdocuments/Leaf S Report 2015 FINAL.pdf
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Abel Assessment for Sexual Interest (AASI), 

387–388
Activities of daily living (ADLs), 304, 314
Acute Stress Disorder (ASD), 21
Acute-care forensic hospital, 76
Adaptive coping strategy, 279
Adjudication process, 498
Adoption and Safe Families Act of 1997 

(ASFA), 261
Adverse childhood experiences (ACE), 43, 46, 

234, 338, 415–417, 419, 422, 437, 
445

child/adolescent, 446
childhood trauma, 445
child traumatic stress, 235
developmental periods, 446
maladaptive coping mechanisms, 446
migrant children, 235
prevalence rates, 446
questionnaire, 453
resiliency factors, 446
stress response system, 235
and TSC-40, 649

Affirmative Asylum Process, 229–230
Aggression, 52, 56
Aggressive and homicidal behaviors, 499
Alzheimer’s disorder, 15
Amber Alert system, 145
American Academy of Pediatrics, 233, 236
American Bar Association, 251
American Board of Professional Psychology, 

648–649
American citizenship, 254
American Civil Liberties Union, 250
American immigration policies, 249

American immigration system, 238
American legal system, 297
American Psychological Association (APA), 

238, 251
American Psychological Association’s Ethical 

Principals of Psychologists and 
Codes of Conduct, 272

Anaclitic depression, 18
Anti-immigrant political platforms, 152
Antisocial behavior, 50, 52, 53, 55
Antisocial behavior and juvenile delinquency, 

23
Antiterrorism and Effective Death Penalty Act 

(AETDPA), 259
Anxiety disorders, 119
Anxious-ambivalent attachment, 456
Assessment process

parent interview, 190
written psychological report

diagnostic issues, 192, 193
service recommendations, 194–196
testing selection, 192

Asylum Officer (AO), 230
Asylum seeker, 241
Attachment disorders, 5
Attachment history, 497
Attention deficit hyperactivity disorder 

(ADHD), 435
Auxiliary emotional regulation mechanism, 53
Avoidant attachment, 4

B
Basic-emotion command systems, 16
Battered child syndrome, 370
Battered person syndrome (BPS), 352, 358
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Battered woman syndrome (BWS), 352, 
356–360

Beck Depression Inventory, 504
Betrayal trauma, 184, 185
Bias consequences, 504–505
Bipolar Disorder, 183, 184
Booker decision, 111, 112
Bootstrapped logistic regression method, 498
Borderline Personality Disorder, 184, 185
Boston Dioceses, 24
Brain structure and functioning, 52
Bullying, 24
Bureau of Justice Assistance (BJA), 650

C
Campus sexual assault/misconduct (CSA), 379
Cannibalisms, 511
Case Study Exercises, 509, 512
Causation, 306
Center for Disease Control (CDC), 416
Center for Substance Abuse Treatment 

(CSAT), 648
Central nervous system (CNS), 122
Chelation therapy, 23
Child abuse

intergenerational transmission of, 186, 187
Child Abuse Treatment and Prevention Act 

(CAPTA), 262
Child and adolescent needs and strengths 

(CANS), 452
Child custody evaluation

custodial determination, 206
data collection, 205
forensic mental health assessments, 204
peacemaking framework, 208
procedural justice, 210
supplemental intervention, 206
therapeutic jurisprudence, 211, 212
trauma-informed assessment

clarity and communication, 214
contextualization and psychoeducation, 

215
informed consent, 213
NCTSN recommendation, 216
post-evaluation, 219
pre-evaluation, 217

triage, 207
Child maltreatment, 233
Child molesters, 400
Child refugees, 248
Child traumatic stress, 234
Child Welfare Services (CWS), 443
Childhood adversity/abuse, 390

Childhood sexual abuse (CSA), 389, 391, 392, 
418, 419

Childhood trauma, 184, 390, 416, 470, 471
ACEs, 446
adverse childhood experiences, 457
and adverse experiences, 444
in forensic cases, 447

Childhood Trauma, 389–392
Civil commitment laws, 385
Civil rights, 297–300, 304, 305, 309, 312, 

314–316
Civil Rights Attorneys Fees Act, 328–329
Clinically Administered PTSD Scale for 

DSM-5 (CAPS-5), 167
Cognitive behavioral treatment strategy, 103
Collateral information and records, 241
Community violence, 40
Competence Assessment for Standing Trial for 

Defendants with Mental Retardation 
(CAST-MR), 74

Competency, 72, 78
Bill of Rights, 66
concept, 65
CST, 65
defendant perceive, 67
evaluations, 66, 67, 71
federal level, 66
guideline, 67
legal definition, 67
mental disease, 70
psychiatric treatment and psycho-legal 

education, 66
stand trial evaluation, 65, 72

Complex Psychological Trauma, 21
Complex trauma, 48, 184
Complex Traumatic Stress Disorders, 21
Comprehensive sources, 509
Computed tomography (CT) scan, 428
Conceptual Framework, 25
Connor–Davidson Resilience Scale 

(CD-RISC), 451
Contextual trauma

child welfare system, parental involvement, 
181, 182

child welfare system, psychological 
evaluations, 182

Courtesy stigma, 393
Courtroom-based team approach, 467
Crime Control Act, 112
Crimes and criminal procedure, 132
Criminal behavior

contextualization, 497, 510
course adoption, 511
definition, 497
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evidence-based analyses, 510
forensic psychologist, 510
gender and age, 510
gruesome crimes, 510
individual or group assignments, 511
psychological characteristics, 511
questions, 509
role, 511
victims, 510

Criminal behavior and legal situations, 26
Criminal behaviors, 499
Criminal judicial process, 111
Criminality, 512
Cross-battery approach, 166
CUENTO (Story Telling) therapy, 166
Cultural considerations, 275, 276
Culture

and linguistic
assessment process, 155
depressive disorder, 157
Emic, 155
emotions, 156
Etic, 155
factors, 155
psychological harm, 157
PTSD, 157

emotions (see Emotions)
Culture-bound syndrome (CBS), 160

D
Daubert Standard, 25
Defense attorneys, 73
Department of Homeland Security (DHS), 

238, 250
Department of Human Service, 250
Department of Justice (DOJ), 70, 241
Department of Justice Census, 468
Destructive trauma, 123
Detailed Assessment of Posttraumatic States 

(DAPS), 128, 310
Developmental Cascades Model, 18
Developmental trauma, 49
Developmental Trauma Disorder, 184
Diagnostic and Statistical Manual of Mental 

Disorders (DSM-5®), 299, 312, 327
Diagnostic Interview Schedule (DIS), 43
Dialectical Behavior Therapy (DBT), 194
Disease of Adaption, 14
Disordered attachment, 4
Disorganized attachment, 4
District attorney (DA), 468
Domestic violence

definition, 351
IPV (see Intimate partner violence)

spousal abuse, 351
wife battering, 351

Driving while intoxicated (DWI), 647
Drug Diversion Court, 648
Drug treatment court (DTC)

judges and administrators, 476
outcome data, 476, 477
participants, 469
rehabilitation, 464

E
Emotional abuse, 187
Emotional dysregulation, 187
Emotional intelligence (EI), 123
Emotions

bicultural family, 159
cultural identity development, 158
culture, 157, 159–161
dissonance position, 158
diverse communities, 159
diverse populations, 158
integrative awareness, 158
interpersonal grid, 158
introspection position, 158
language (see Language)
multicultural cube, 158
pathoplastic factors, 159
resistance position, 158
traditional families, 159

Empathy, 126
Environment sensitive, 4
Eroding social support systems, 300, 303
Ethical approach, 169
Ethylenediaminetetraacetic acid (EDTA), 23
European prevalence studies, 47
Everyday Discrimination Scale, 191
Evidence-based treatment, 501
Evidence-based treatment approach, 105
Evolutionary adaptation, 14
Evolutionary-based goals, 14
Evolutionary scholars, 11
Examination procedures, 73
Executive functioning, 233
Expert-witness trial testimony, 363
Eye Movement Desensitization and 

Reprocessing (EMDR), 49, 195

F
Family separation, 247, 250, 251
Family separation and parental termination, 

249
Family separations

and reunification, 250
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Federal and military courts, 73
Feigning and incompetent, 76–77
Female murderers, 600–606
Female offenders, 45
Female offenders and juvenile offenders, 44
Female serial killers (FSKs), 42
Financial hardship, 254
Fitness-for-duty evaluations (FDEs)

assessment, 273
difficulties, 287
litigation/arbitration, 274
personality and risk assessment, 274
police culture, 283–285
pre-employment evaluation, 283
psychological testing measures, 283
social engagement, 287
stress and alcohol use, 286
vicarious trauma, 283–284

Fitness Interview Test - Revised (FIT-R), 74
Five-stage model, 300, 307, 314, 316
Florida Department of Juvenile Justice (FDJJ), 

45
Florida legislature, 395
Florida’s Supreme Court, 130
Forensic assessments, 12, 228, 251, 505

CAPS-5, 168
cross-battery approach, 166
CUENTO therapy, 166
culture, 165, 167
demands and conditions, 166–167
emotions, 168
ethical approach, 169
immigration (see Immigration)
and intervention, 169
LEC-5, 168
linguistic and cultural issues, 164
MMPI-2, 168
PCL-5, 168
personality, 168
sociopolitical and socioeconomic 

instabilities, 151
types, 164
unique culturally specific approach, 166
within-country vs. between-country data, 

165
Forensic developmental psychology

ACEs, 43–46
acute trauma, 39
alcohol, 41
behavioral problems, 41
brain regions, 52
brain structure and functioning, 52
cancer, 41
chronic trauma, 40

coping, 39
DIS, 43
distress signal, 53
DSM IV, 43
executive function, 40, 53
FSKs, 42
gender differences, 45
international studies, 46
long-term effects, 41
Palestinian children, 40
PTSD, 42, 52, 53
reasoning, 40
suicide, 41
traumatic experiences and criminal 

behavior, 42
Forensic evaluations, 131
Forensic examiners, 75
Forensic mental health assessment, 204, 258, 

262
Forensic mental health evaluation, 308
Forensic perspective, 19
Forensic professional, 498
Forensic psychologists, 497
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