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Chapter 8
Military Discipline and the Incarcerated 
Veteran

Evan R. Seamone

 Introduction

Since the origins of the naval and land forces, militaries have relied upon a unique 
system of discipline to keep troops in line (Winthrop, 1920). Severe penalties for 
breaches of order within the ranks—often including death—served as leverage to 
enforce command directives and overcome the powerful instinct of self- preservation 
impulses on the battlefield (Gabriel, 1987). When dispensing justice, these 
 differences have stood in stark contrast to the traditional civilian justice system’s 
objective to balance society’s interests against the offender’s interest (Seamone 
et al., 2014).

In a widely publicized court-martial, Army Sergeant Robert “Bowe” Bergdahl 
was sentenced by a military judge to a Dishonorable Discharge, reduction to the 
lowest rank, forfeiture of $1000 per month for 10 months, and no term of confine-
ment for misbehavior before the enemy and desertion (Oppel, 2017). While some 
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seasoned military veterans believed that Bergdahl should have been confined for 
many years or the maximum term of life given the deaths of soldiers on search 
 parties (Oppel, 2017), others argued that he should be spared military punishment 
due to his severe Posttraumatic Stress Disorder (PTSD) from being held captive by 
the Taliban in deplorable conditions for many years (Cuthbert, 2017a, 2017b). This 
puzzling sentence underscores the isolated and incomparable nature of the military 
justice system.

One question that emerged was whether Mr. Bergdahl should be spared a puni-
tive discharge from the court, which would likely bar him from receiving benefits 
and treatment from the Department of Veterans Affairs (VA), given that he would 
require such care for years to come (Cuthbert, 2017a). While the military judge’s 
sentence included the worst type discharge Mr. Bergdahl could receive, cementing 
his ineligibility for future care (Brooker, Seamone, & Rogall, 2012), Mr. Bergdahl 
still left the courtroom as a free man.

Bergdahl’s court-martial echoes some key themes that characterize the military 
justice system: First, military discipline operates with different considerations in 
mind. That is, while civilian justice requires the balance of the interests of society 
against the interest of the defendant, military justice considers preservation of 
good order and discipline within the ranks as a necessary third element. As the 
Court of Federal Claims confirmed long ago, “The power to command depends 
upon discipline, and discipline depends upon the power to punish” (Swaim v. 
United States, 1893, p. 221). Second, military sentencing authorities need to con-
sider various factors in arriving at the appropriate punishment, including mental 
health conditions sustained during the course of one’s service (Seamone, 2011; 
Seamone et al., 2014; Seamone et al., 2017). Finally, even with the exception of 
strict sentencing protocols for sex crimes, there is great variability and subjectivity 
in the outcome that is ultimately doled out at a court-martial or a separation board 
(Seamone, 2011, 2013).

This chapter explores the procedures and consequences of the military justice 
system and the manner in which it impacts incarcerated veterans, sometimes long 
after their service. Part II explores the different types of disciplinary proceedings 
and the range of punishments that can result from each one. Part III discusses the 
most severe form of military discipline through trial by court-martial. Part IV then 
describes the impact of less-than-honorable discharge characterizations (“bad 
paper”), to include consequences on veterans’ benefits and in civilian life. This part 
also explores a growing body of research linking stigmatizing discharge character-
izations to poor health outcomes, criminal justice involvement, and significant 
social consequences. Part IV further discusses standards for obtaining VA benefits 
or upgrading discharges through military review boards despite bad paper designa-
tions. Part V concludes by summarizing different measures within confined settings 
to assist veterans impacted by the military justice system in a manner that assists 
re-entry and reduces criminal recidivism.
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 Pathways to Military Discipline

Unlike the civilian criminal justice system, in which district attorneys are responsible 
for pursuing criminal charges and considering alternative disposition of cases, the 
military justice system reserves ultimate decision-making authority to military 
 commanders at all stages of the process (Seamone, 2011). In this “command con-
trolled” system, the same general officer who decides to send a case to court-martial 
also selects the members of the military jury and decides whether to approve the 
conviction and sentence (Seamone, 2011). While the general receives advice from a 
military lawyer throughout the process, the legal guidance is not binding. With the 
exception of sexual assault,1 substantial command discretion still exists. Rule for 
Court-Martial 306(c)(1) explicitly states that a commander has the inherent authority 
to “decide to take no action on an offense” after a violation is known or suspected.

In practice, most military discipline never reaches the level of a court-martial. All 
military leaders are encouraged to resolve issues at the lowest level and they enjoy 
a wide arsenal to address minor misconduct (Seamone et al., 2014). Rule for Court- 
Martial 306(c)(2) describes a host of administrative actions that are supposed to be 
“corrective” in nature rather than punitive, including any combination of “counsel-
ing, admonition, reprimand, exhortation, disapproval, criticism, censure, rebuke, 
extra duty, military instruction, or the administrative withholding of privileges…. ” 
The discussion to the Rule further includes administrative action authorized through 
the service secretaries, such as “efficiency reports, academic reports, and other 
reports; rehabilitation and reassignment; career field reclassification; administrative 
reduction for inefficiency; bar to reenlistment; personnel reliability program reclas-
sification; security classification changes; pecuniary liability for negligence or mis-
conduct; and administrative separation” (Rule for-Court-Martial 306, Discussion).

Because most recruits are young, have just graduated high school, and may face 
challenges adjusting to the transition from civilian to warrior, flexibility is required 
to deal with offenses like the failure to report for duty on time, underage drinking, a 
disrespectful comment, or the failure to be in the appropriate uniform. Minor mis-
conduct does not normally lead to court-martial or even less formal administrative 
sanctions. The six command options below describe progressively severe forms of 
administrative action commonly used by commanders. Commanders can impose 
multiple options simultaneously.

1 In 2013, through the 2014 National Defense Authorization Act, Congress fundamentally altered 
the commander’s clemency powers in the face of outrage over an Air Force General’s decision to 
reverse a military jury’s conviction of an officer for the crime of rape (Simms, 2014). Scrutiny over 
command discretion led to new standards mandating special procedures in sexual assault cases and 
stripping commanders of post-conviction clemency in serious cases (National Defense Authorization 
Act of 2014, 2013).
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 Written Counseling

The first step along the continuum of military discipline is a written counseling 
statement in which a responsible leader gives the service member an opportunity to 
respond, identifies a plan to address the behavior, and warns the service member 
about the potential consequences of military misconduct (e.g., U.S. Department of 
Army, 2014, p. 1–2 ¶ 1–7). The language below is a representative counseling tem-
plate, which may vary based upon the Service and the counselor:

You are being counseled for the above indicated misconduct and/or unsatisfactory duty 
performance IAW AR 635-200, 1-16b. Continued behavior of this kind may result in initia-
tion of separation action to eliminate you from the Army or non-judicial punishment. Any 
further acts of misconduct or unsatisfactory performance may cause you to be eliminated 
without further counseling. If you are administratively separated from the Army, you could 
receive an Honorable (HON), General Under Honorable (GEN) or an Other Than Honorable 
(OTH) Conditions Discharge. Any less than Honorable discharge could deprive you of 
many or all military and Veterans Administration (VA) benefits including loss of both edu-
cation benefits and civil service retirement credit. A negative characterization of your 
 service can have lasting negative impact on future civilian employment. Should you receive 
a discharge less favorable than Honorable you may apply to have your characterization of 
service upgraded by the Army Board for the Correction of Military Records and/or the 
Army Discharge Review Board (Army Writer, n.d.)

In some cases, such as the service member who has engaged in multiple instances 
of misconduct, regulations may require notice and the opportunity to correct one’s 
deficiencies prior to involuntary separation. Commanders have different ways of 
documenting counseling, but such statements usually record the bases that later 
result in administrative or judicial action. Beyond the written counseling, leaders 
can require the service member to take corrective action at the individual level.

 Corrective Training

Commanders can deter unwanted behavior by assigning corrective training. The 
classic example might be to assign push-ups or other physical exercises as an “on- 
the- spot” correction for an infraction. While this is common practice in basic train-
ing environments, regulations emphasize the importance of tailoring the corrective 
training to a specific deficiency. For example, a service member who fails to show 
up on time to morning training may be required to write an essay about the impor-
tance of showing up to work on time and then report to scheduled formations a 
half-hour early for a week. Whatever the form, corrective training aims “to correct 
a deficiency in the servicemember’s ability to perform the mission” (Gilligan & 
Lederer, 2017, § 3-20.00).
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 Letters of Reprimand

Commanders can recommend or issue written reprimands, normally signed by a 
general officer. This officer can file the letter in the service member’s official mili-
tary personnel file, where it will follow the individual throughout his or her career, 
or in the local file, which is normally destroyed upon the service member’s depar-
ture to a new command. The Manual for Court-Martial recognizes that such repri-
mands are “corrective,” rather than “punitive” measures (Department of Defense, 
2012, Part V, p. 1g). Issuance of a General Officer Memorandum/Letter of Reprimand 
(“GOMOR”) usually marks the end of one’s military career and may trigger admin-
istrative separation (Bojan, 2016). Commanders often have policies that mandate 
the issuance of a GOMOR, such as an arrest for driving under the influence on or off 
the military installation, or negligently discharging a firearm either in training or a 
combat setting. While service members may submit rebuttal matters prior to the fil-
ing determination in support of a request for local filing, governing standards will 
support official filing in all but the rarest of circumstances, such as demonstrably 
false statements in the memorandum (Bojan, 2016).

 Nonjudicial Punishment

Commanders can also impose nonjudicial punishment (NJP) under Article 15 of the 
Uniform Code of Military Justice (10 U.S.C. § 815). In these more formal proceed-
ings, the commander advises the service member that there is enough evidence to 
bring charges at a court-martial and the service member will agree to participate in 
the proceedings or reject the administrative punishment and demand a court- martial. 
During Article 15 proceedings, the imposing commander presides and holds a hear-
ing to determine the issue of guilt and punishment, including reduction of rank, 
fines, and restrictions on one’s liberty but nothing approaching a federal conviction 
or imprisonment (Gilligan & Lederer, 2017).2 Many service members elect the 
administrative process to avoid the possibility of court-martial and a federal convic-
tion. A service member electing NJP can ask for a hearing on the merits of the 
charges or plead guilty. While he or she may normally consult with a military attor-
ney to review the strength of the case, there is no right to representation from a mili-
tary lawyer at the NJP proceedings.

Even though the military generally considers NJP appropriate for minor offenses 
(Gilligan & Lederer, 2017), these proceedings can have lasting consequences. 
Officially filed NJP records often lead to non-selection for promotion or the initiation 

2 The severity of punishment depends on the level of NJP and the recipient’s rank, with a summary 
court-martial imposing the least punishment and a General Officer Article 15 imposing the greatest 
punishment (Article 15, Uniform Code of Military Justice).
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of involuntary separation proceedings. Very often, commanders will issue a punish-
ment, such as rank reduction or a fine, and immediately suspend the  punishment, 
providing an incentive for the NJP recipient to improve his or her performance. 
Suspensions can be removed (vacated) for future acts of misconduct, leaving the 
service member with the original punishment and exposure to additional NJP for the 
more recent misconduct.

 Summary Courts-Martial

The Summary Court-Martial is the least severe form of court-martial (compared to 
the Special and General Court-Martial). A Summary Court-Martial does not result 
in a federal conviction, even if the hearing officer finds the service member guilty of 
certain offenses. The proceeding is administrative, as opposed to punitive, because 
the authorized punishment at this low level cannot include any type of discharge 
from the Service. A punitive discharge is only available when the law authorizes 
discharge as a lawful punishment for a conviction. Even with these limitations in 
mind, the Summary Court-Martial represents the most aggressive form of adminis-
trative discipline short of being kicked out of the military (10 U.S.C. § 820).3 As one 
of several other limitations, lower ranking service members may be exposed to 
30 days’ confinement and reduction in rank, which exceed the maximum punish-
ment authorized at NJP proceedings.

Because the stakes are lower than a punitive court-martial, the accused has fewer 
rights at a Summary Court-Martial. The service member is not eligible for represen-
tation from a military attorney during the hearing proceedings and he or she is not 
entitled to the fact-finding of a military judge. Instead, a non-lawyer officer is usu-
ally appointed to find facts and adjudge punishment with the aid of an advising 
attorney. This officer acts “as judge, factfinder, prosecutor, and defense counsel” 
(Middendorf v. Henry, 1976, p. 32). For a number of reasons, including conserva-
tion of time and resources, a commander might choose a summary court-martial 
followed by an administrative separation, rather than a court-martial. The  commander 
may desire the deterrent effect of sending the offender to jail in shackles closer to 
the time of his or her offense, rather than waiting for many months of proceedings 
that are required for a special or general court-martial.

3 The U.S.  Supreme Court has observed that the Summary Court-Martial “occupies a position 
between informal nonjudicial disposition under Article 15 and the courtroom type procedure of the 
general and special courts-martial” (Middendorf v. Henry, 1976, p. 32).
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 Administrative Separation Proceedings

The administrative separation (ADSEP) proceeding is the military’s method of 
 terminating a service member’s military status prior to the completion of a contrac-
tual term of enlistment. Although some service members request ADSEPs for a host 
of reasons, commanders can involuntarily separate a service member based upon 
civilian or military misconduct. Not all service members have the right to a hearing 
when the command initiates involuntary separation. Moreover, many who have the 
right to a hearing do not exercise the right.

Separation proceedings have evolved over time since their origin in the 1800s 
(Sandel, 1984). First, a board of leaders will hear the facts and circumstances and 
determine whether the service member committed the alleged misconduct. Second, 
the board members will determine whether the misconduct should result in involun-
tary separation and a specific type of discharge classification (e.g., Honorable, 
General, or Other-Than Honorable (OTH)). The administrative nature of these pro-
ceedings signifies that the discharge from such proceedings was not supposed to be 
considered as punishment.

Despite this purely administrative nature, any discharge prior to the completion of 
one’s service brings some degree of stigma in society because it reveals that the mili-
tary deemed the service member as unfit for military service (Sandel, 1984). The mili-
tary’s own standards recognize the gravity of this consequence by according service 
members the right to defend against an involuntary separation at an official hearing as 
long as the service member has 6 or more years of prior service in the military or has 
been recommended for a discharge that could lead to an OTH characterization.

Aside from recent requirements mandating OTH discharges at administrative 
separation proceedings related to sexual offenses, not all involuntary separations 
can or must lead to a bad paper discharge. For example, when the military dis-
charges a service member solely on the basis of unsatisfactory performance or fail-
ing to meet the standards required of a soldier, sailor, airman, or marine, the service 
member will receive a fully honorable discharge if the board votes for separation. 
Presently, bad paper discharges are reserved for acts of misconduct or are given in 
lieu of trial by court-martial (U.S. Department of Defense, 2017).

 Discharge Characterizations at Administrative Separation 
Proceedings

 Honorable Discharge

Modernly, there are three types of administrative discharge: Honorable, General, and 
OTH (formerly known as Undesirable until the mid-70s). The Honorable Discharge 
represents the best characterization and the greatest number of discharges among 
veterans—usually over 90% (Legal Services Center, 2016). While this  discharge 
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does not indicate perfect performance, it means that “the quality of the … Service 
member’s service generally has met the standards of acceptable conduct and perfor-
mance of duty for military personnel, or is otherwise so meritorious that any other 
characterization would be clearly inappropriate” (Department of Defense, 2017, 
Enclosure 4, p. 30 ¶ 3.b(2)(a)).

 General Under Honorable Conditions Discharge

The General Discharge represents a discharge under honorable conditions, which is not 
as meritorious as an Honorable Discharge. The Department of Defense Directive on 
administrative separations explains that the General Discharge denotes “service that is 
honest and faithful … when the positive aspects of the enlisted Service member’s con-
duct or performance of duty outweigh negative aspects of the enlisted Service mem-
ber’s conduct or performance of duty as documented in their service record” 
(Department of Defense, 2017, Enclosure 4, p.  30 ¶ 3.b(2)(b)). The biggest conse-
quence of a General Discharge is ineligibility for G.I. Bill educational benefits. Aside 
from this limitation, the General Discharge still permits a recipient to enjoy the same 
host of veterans’ benefits that are available to the recipient of an Honorable Discharge. 
Despite eligibility for almost all veteran rights and privileges, anything besides 
Honorable brings stigma, as the District of Columbia Circuit Court of Appeals observed:

Job application forms almost universally require a statement as to military service and the 
type of discharge received; since about ninety per cent of the discharges issued are honor-
able, disclosure of discharge in any other form is ordinarily certain to produce further 
inquiry with predicable results (Bland v. Connally, 1961, p. 858 n.10)

Courts have routinely declined to find the same type of stigma from a General 
Discharge as an OTH.

 Undesirable and Other-Than-Honorable Discharges

The Other-Than-Honorable Discharge began with the name “Undesirable.” The 
military changed the name and the corresponding certificate in 1977 (Editorial, 
1977, p. 52; Egeland, 1977, p. 198). The current Department of Defense Directive 
on administrative separations authorizes an OTH under two circumstances: when (1) 
a pattern of behavior or (2) one or more acts or omissions “constitute a significant 
departure from the conduct expected of enlisted Service members of the Military 
Services” (Department of Defense, 2017, Enclosure 4, pp. 30–31 ¶¶ 2c(1)(a)–(b)). 
The Directive provides examples of specific factors surrounding conduct including,

use of force or violence to produce bodily injury or death; abuse of a special position of 
trust; disregard by a superior of customary superior-subordinate relationships; acts or 
 omissions that endanger the security of the United States or health and welfare of other 
Service members of the Military Services; and deliberate acts or omissions that seriously 
endanger the health and safety of other persons (Department of Defense, 2017, Enclosure 
4, p. 31 ¶2c(1)(b))
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In light of widespread decriminalization of possession of small amounts of 
 marijuana, officials in the Department of Defense have questioned whether this 
offense should result in an OTH (e.g., Kurta, 2017).

Troubling studies reporting increased OTH discharges among veterans diag-
nosed with service-connected mental health conditions (Legal Services Center, 
2016; U.S. Government Accountability Office, 2017) have led the DoD to revise the 
administrative discharge process because of post-service consequences. This 
 seriousness is evident in the requirement that any service member who faces the 
possibility of an OTH discharge has the choice to demand that his or her case be 
heard by a separation board. Practical consequences of the OTH discharge is 
 automatic reduction of the service member’s rank to the lowest enlisted grade, E-1, 
eviscerating any benefits that would have accumulated due to seniority, elimination 
of all accrued leave, termination of the ability to have one’s goods shipped home, 
and loss of the right to even wear the uniform on special occasions.

Additionally, the OTH will prevent a veteran from receiving veterans preference 
for public sector hiring determinations, could result in the loss of naturalization for 
immigrant veterans, and may prevent licensure or bonding in a given professional 
field. These significant consequences have remained relatively unchanged through 
the decades (Brooker et al., 2012; Doan, 1976; Effron, 1974; Jones, 1973). Given 
the potential consequences of an OTH, commanders can normally recommend an 
OTH only if the underlying offense would have made the service member eligible 
for a punitive discharge at a court-martial (Department of Defense, 2017). An 
exception to this rule is the cumulative effect of an ongoing pattern of minor mis-
conduct over a period of time that would warrant an OTH.

 The Service Member’s Rights When Facing Involuntary Administrative 
Separation

Most service members recommended for involuntary separation have the right to 
consult with military attorneys in deciding whether to demand or waive board pro-
ceedings. Since Vietnam, the military has realized that administrative separations 
can be cost and time saving over pursuing charges at a court-martial (Brooker et al., 
2012). Compared with courts-martial, administrative separation proceedings offer 
service members fewer rights and procedural protections. For example, the rules of 
evidence do not apply, permitting written statements without the need to bring 
 witnesses. Also, the standard of proof is preponderance of the evidence—more 
likely than not—rather than beyond a reasonable doubt (Irwin, 2017). In many 
cases, evidence obtained in violation of one’s rights may still be admissible at a 
separation proceeding even if it would have been barred by rules of evidence in a 
court-martial (Irwin, 2017).

After media and government investigations and reports, the military recognized 
that military misconduct may be related to a service member’s military trauma 
(Seamone et al., 2017). Starting in 2009, Congress responded to significant numbers 
of service members separated with OTH discharges after having been diagnosed 
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with PTSD.  The legislation instituted a requirement to determine whether the 
 service member had been diagnosed with PTSD or Traumatic Brain Injury (TBI) 
after having deployed in support of a contingency operation (deployed to a war-
zone) within the last 24 months prior to the separation proceedings (10 U.S.C. § 
1177, P. L. 111–84). In such cases, commanders must evaluate whether there is a 
relationship between the mental health condition and the underlying misconduct 
that forms the basis of the discharge.

This provision does not divest commanders of their ample discretion. Even when 
a service member’s PTSD or TBI did contribute to the misconduct, a commander 
may still elect to continue with the separation and the law requires only that he or 
she consider such information. However, it is an important difference. In 2016, 
Congress further imposed a new requirement to evaluate whether the subject of a 
proposed separation was a victim of Military Sexual Trauma (MST) and had made 
an unrestricted report of the assault within 24 months of the separation proceedings 
(10 U.S.C. § 1177, P. L. 114–328). Like a diagnosis of deployment-related PTSD, 
the commander is merely required to consider evidence of a nexus and is not pro-
hibited from instituting a separation with an OTH.

Despite these standards, a comprehensive study published by the Government 
Accountability Office in 2017 revealed that, “the Army and Marine Corps may not 
have adhered to their own screening, training, and counseling policies relating to 
PTSD and TBI” (U.S.  Government Accountability Office, 2017, Executive 
Summary). The same study described other significant shortfalls in Air Force and 
Navy practices.

 Trial by Courts-Martial

Unlike administrative proceedings, courts-martial permit a military judge or  military 
panel (jury) to make separation from the Service part of one’s punishment for vio-
lating the law. The power to punish is limited by the type of court-martial ordered 
by the commander. Military courts-martial are unlike civilian criminal trials 
(Seamone, 2011). Not only does the military eschew distinctions between misde-
meanors and felonies, military jury verdicts need not be unanimous. Unlike the 
civilian sector, military judges are not permanently sitting in a single place with the 
ability to revisit a given case. Instead, the court-martial is a temporary court that 
exists only long enough to determine guilt or innocence and then, once guilt is 
established, to determine a punishment (Seamone, 2011).

A service member facing a court-martial has the right to request a hearing by a 
military judge alone or by a military jury (a “panel”). If the service member elects a 
hearing by panel, the panel, and not the military judge, will determine the sentence 
for the service member. A service member cannot switch from jury to judge alone 
after guilt has been established. While civilian juries are drawn from a large pool of 
one’s peers, military juries are made up of military members, usually assigned to the 
same base or installation, but not within one’s immediate command. The general 
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who ordered the court-martial into existence essentially picks the members of the 
jury based on a host of factors including the candidate’s maturity and experience.

Military courts give accused service members special rights during jury selection 
based upon the unique manner in which a general selects the panel. The defense 
may strike one potential military juror for any reason and any number of jurors for 
cause. Beyond this, under the “liberal grant mandate,” the defense may challenge 
juries for implied bias, i.e., where an outside observer would have reason to doubt 
the reliability of the proceedings (United States v. Smart, 1985). The military courts 
liberally apply this rule in recognition that the commander who convened the court- 
martial gets an unlimited number of challenges based on the members he or she 
eventually recommends for the venire. If the service member is enlisted, he or she 
has a right to request a panel composed of one-third enlisted members or to request 
a panel of all officer members.

Courts-martial are distinct from civilian trials in other important ways. Because 
the court-martial only exists for a limited time, military trials normally transition 
directly from the verdict on the merits to sentencing without the traditional delay 
present in civilian criminal cases (Seamone, 2011). Probation is not permitted as 
part of the sentence of a court-martial, even when a judge or panel members recom-
mend suspension of an adjudged punishment (Seamone, 2011). The main reason 
why there is no military probation is the inability of a judge to revisit a case after 
sentencing. While military juries often ask if they can adjudge an administrative 
discharge rather than a punitive discharge, this too is not an option. A panel can 
either adjudge no punitive discharge, allowing the service member to be retained in 
the service, or the panel can adjudge a punitive discharge if permitted (Seamone, 
2011). Judges routinely instruct military jurors that they should not attempt to antic-
ipate what a commander or the military service might do following their verdict. So, 
for example, even if a commander plans to administratively separate the service 
member upon retention by the panel, the panel should not anticipate that the com-
mand will actually take these steps when fashioning its sentence (Seamone, 2011).

Punitive discharges generally bar many or all of the benefits administered by the 
VA. Like the administrative OTH, a punitive discharge can create substantial hardships 
in civilian life (Brooker et al., 2012). Accordingly, the military judge will advise the 
panel of the following information before they deliberate on a sentence: “This court 
may adjudge either a dishonorable discharge or a bad-conduct discharge. Such a dis-
charge deprives one of substantially all benefits administered by the Department of 
Veterans Affairs and the Army establishment” (U.S. Department of Army, 2010, p. 99).

The Special Court-Martial and the more severe General Court-Martial are the 
only courts empowered to adjudge a punitive discharge. The Special Court-Martial 
has limitations on punishment with possible confinement capped at 12 months, a 
reduction to the lowest enlisted grade, and forfeiture of 2/3 pay per month for 
12 months. While a Special Court-Martial can result in a Bad-Conduct Discharge, it 
cannot result in a Dishonorable Discharge. Military officers may not be discharged 
by a Special Court-Martial and must be tried by a General Court-Martial to be puni-
tively separated. At a General Court-Martial, officers are subject to Dismissal, 
which is the equivalent of a Dishonorable Discharge (Brooker et al., 2012).
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The Special Court-Martial does not require preliminary investigation of the charges 
and may proceed faster than a General Court-Martial. While there is lack of clarity on 
the difference between a Bad-Conduct Discharge and a Dishonorable Discharge, the 
Bad-Conduct Discharge is recognized as: “a severe punishment, although less severe 
than a dishonorable discharge, and may be adjudged for one who, in the discretion of 
the court, warrants severe punishment for bad conduct” (Department of Army, 2010, 
p. 1068 ¶ 8-3-25). The more severe Dishonorable Discharge is “reserved for those 
who, in the opinion of the court should be separated under conditions of dishonor after 
conviction of serious offenses of a civil or military nature warranting such punish-
ment” (Department of Army, 2010, p. 1068 ¶ 8-3-24). Since June 24, 2014, as a result 
of efforts to increase the severity of punishments for sex offenses, any conviction 
relating to sex offense at a court-martial automatically results in a Dishonorable 
Discharge (2014 National Defense Authorization Act of 2014, 2013 §1705).

A General-Court Martial removes the sentencing limitation on Special Courts- 
Martial, exposing offenders to sentences greater than a year, a Dishonorable Discharge, 
and total forfeitures of pay and allowances. While there is no grand jury in the military, 
the Uniform Code of Military Justice requires a preliminary investigation of all charges 
before a General Court-Martial can take place (Gilligan & Lederer, 2017). Unless the 
accused service member waives such proceedings, an Article 32 Investigating Officer, 
who may be a military lawyer, will conduct an inquiry to determine whether there is 
evidence to support the charges and whether the charges accurately reflect the nature 
of the offenses. The Article 32 Investigating Officer may recommend that the charges 
be sent to a different, less severe, forum than a General Court-Martial. However, the 
general who ordered the court-martial is not obligated to adopt the Article 32 
Investigating Officer’s recommendations (Gilligan & Lederer, 2017).

When charges are serious, it may take months—or even years—before a court- 
martial takes place. During this time, the command is responsible for paying for 
experts out of the unit’s operational funds. The command must also pay for produc-
tion of witnesses, including travel from remote locations or combat zones to testify 
in person. Contemporary scholarship suggests that military defendants are often 
able to avoid court-martial in combat zones by making the process of investigating 
the charges and seating a panel too demanding to simultaneously meet mission 
requirements (Rosenblatt, 2010).

Whether it is the sheer expense of conducting a court-martial or the nuisance of 
removing senior leaders from their duties to serve as military jurors, the military has 
decreased its use of courts-martial as the Global War on Terror progressed. What 
trials do occur usually involve the prosecution of sexual offenses or homicides. 
Whereas the military services conducted 4350 courts-martial empowered to 
 punitively discharge accused service members in Fiscal Year 2003 (U.S. Court of 
Appeals for the Armed Forces, 2003), by Fiscal Year 2011, they convened nearly 
half the number at 2351—just more than half (U.S. Court of Appeals for the Armed 
Forces, 2011). Meanwhile, the number of administrative discharges for misconduct 
has increased exponentially (Legal Services Center, 2016). Between 2011 and 2015 
alone, the military branches 91,764 service members for misconduct (Government 
Accountability Office, 2017, Executive Summary).
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Following the sentence of a court-martial, if the military member received a 
 punitive discharge or 1 year or more of confinement, he or she is entitled to automatic 
appellate review by a military court, though a service member can waive review 
(Baker, 2014). Each Service has its own appellate courts, presided over by active 
duty military judges. Beyond that first level of appellate review, some cases may be 
suitable for review by the military’s highest court, the Court of Appeals for the Armed 
Forces, which is presided over by civilian judges who are appointed to multi-year 
terms by the President. Final review is available at the U.S. Supreme Court, though 
rarely do military cases get heard there. Because a service member is permitted to 
have attorney representation at a court-martial, it is rare that a military review board 
will grant relief that was not provided through the military’s own legal process.

 Five Major Reasons to Identify Incarcerated Veterans 
with “Bad Paper” and Empower Them to Upgrade Discharges 
as Early as Possible

Five justifications support the identification of incarcerated veterans with bad paper 
and efforts to assist them in obtaining upgrades or benefits. First, a veteran may be 
incarcerated because a Veterans Treatment Court program deemed the veteran ineli-
gible to participate specifically due to his or her bad paper. Second, an upgrade to 
one’s discharge may open the door to the receipt of benefits that increase the chances 
of successful re-entry and decrease criminal recidivism. Third, the military  discharge 
may have been a byproduct of the veteran’s loyal and faithful military service rather 
than intentional decisions to violate the law. Fourth, new DoD guidance on  discharge 
upgrading has improved the chances of upgrading success for those veterans most 
in need of continued mental health care. Finally, veterans with bad paper can use 
their confinement time to maximize the chances of discharge upgrading success.

 Bad Paper as the Basis for Incarceration

Incarcerated veterans are more likely to have bad paper discharges than their non- 
incarcerated veteran peers (e.g., Brignone et al., 2017). This increased likelihood of 
incarceration is explained, in part, by the consequences of bad paper, which have 
limited recipients’ success in the civilian community following discharge from the 
Armed Forces. Studies consistently reveal that bad paper increases the chances of 
mental health and substance use disorders, homelessness, criminal involvement and 
incarceration, and suicide (Brignone et  al., 2017). On average, 20% of justice- 
involved veterans tracked by the VA are ineligible for VA benefits as a result of their 
military discharge characterization (Rosenthal & McGuire, 2013). In some 
 incarcerated settings, the majority of inmates with military experience have bad 
paper discharges (Schwartz & Levitas, 2011, p. 53).
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Benefit ineligibility as a result of bad paper can have a direct impact on eligibility 
for programs that divert veterans from confinement to treatment. The purpose of 
Veterans Treatment Courts is “decarceration”—to avoid incarceration and provide 
superior mental health treatment over community resources for non-veterans 
(McLoed, 2012, pp. 1590–1591). A major lesson from the development and growth 
of Veterans Treatment Courts is that they are built upon the foundation of VA 
 treatment resources and entitlements (Blue-Howells, Clark, Berk-Clark, & McGuire, 
2012). When veterans are ineligible for VA services, this impairs the ability to  provide 
high quality services and may be the factor that results in a veteran’s ineligibility.

While Veterans Treatment Courts have varied participation criteria depending upon 
a host of program-specific factors, in a recent study of 114 Veterans Treatment Courts, 
over 35% of programs excluded participants with dishonorable discharges. Further, 
nearly a quarter excluded recipients of BCDs, and 24.1% of the of the  programs barred 
enrollment of veterans who did not qualify for VA benefits based on their discharges 
(Baldwin, 2016, p. 723). With these considerations in mind, it would be advantageous 
to identify incarcerated veterans with bad paper and enable them to obtain discharge 
upgrades as a method to broaden their eligibility for alternatives to incarceration.

In considering questions of eligibility, veterans often have multiple discharges 
from their time in service. The VA is required to honor prior periods of successfully 
completed service. If a veteran obtained an Honorable Discharge for the first term 
and an OTH for the second, the first discharge may qualify the veteran for VA ser-
vices despite the later OTH (Brooker et al., 2012). The VA could grant treatment for 
any service-related conditions that occurred during the honorable period of service 
and then deny treatment for injuries that arose from the subsequent period of ser-
vice. Thus, it is wise to review all prior periods of military service to determine 
eligibility for VA benefits and potential enrollment in diversion programs.

 The VA’s Character of Discharge Review Process

Veterans with bad paper are limited in receipt of various state and federal benefits, 
not simply VA benefits (Brooker et al., 2012). If a veteran desires eligibility for all 
types of benefits that depend upon discharge characterization, he or she may peti-
tion for a discharge upgrade with the secretary of his or her Service. An upgrade to 
General or Honorable Discharge will be binding on the VA for the purpose of ben-
efit eligibility (Brooker et al., 2012).

Separate from the military review boards’ upgrading process, the VA has its own 
process for evaluating bad paper discharges to determine VA benefit eligibility. Often, VA 
employees will recommend that veterans apply for secretarial upgrades prior to applying 
for VA benefits. Such advice is misleading to the extent that it ignores other procedures 
(Adams & Montalto, 2017; Legal Services Center, 2016). Discharge upgrades are not 
the exclusive avenue for obtaining VA benefits notwithstanding bad paper. It is possible 
for the VA to grant VA benefits to the recipient of bad paper who is unsuccessful in 
obtaining a discharge upgrade. In fact, some veterans with OTHs are receiving disability 
compensation because the VA deemed their service to be sufficiently honorable.
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According to the VA, a veteran must have a discharge that is “under conditions 
other than dishonorable” (38  U.S.C. § 101(2)). Since 1944s passage of the 
Servicemen’s Readjustment Act, the VA has operated a distinct “Character of 
Discharge” evaluation process to address this standard (Brooker et  al., 2012). 
Notably, the VA uses different definitions and concepts than DoD and “conditions 
other than dishonorable” is not solely limited to a Dishonorable Discharge. When a 
former-service member with bad paper requests VA services or benefits, VA adjudi-
cators should consider a number of vague regulations and statutes to determine 
whether he or she had a military term that can be characterized as conditions other 
than dishonorable.

The statute 38 U.S.C. § 5303(a) provides a number of statutory bars to VA ben-
efits that will disqualify an ex-service member from benefits. One notable example 
of a statutory bar is the recipient of any punitive discharge resulting from a General 
Court-Martial. Beyond this, the Code of Federal Regulations also contains VA’s 
own administrative guidance adding distinct regulatory bars to the analysis (38 
C.F.R. § 3.12(d)). A common regulatory bar is the service member who accepts an 
Undesirable Discharge in lieu of a General Court-Martial. A detailed description of 
the COD process and its factors would require more pages than this entire volume. 
The major difficulty with VA’s COD process is lack of consistent and uniform stan-
dards across regional offices with inconsistent outcomes for similarly situated 
applicants (Brooker et al., 2012). Although precise numbers are hard to find, it is 
generally the case that an applicant is more likely to be denied VA benefits through 
the COD process (Brooker et al., 2012; Legal Services Center, 2016). Corrections 
professionals should know that the VA process offers another opportunity for veter-
ans to obtain VA benefits, even if they have been denied upgrades by the military 
review boards.

The VA’s COD process may take months or years to complete, raising questions 
about the nature of services that these veterans can receive while they wait. The 
need for more immediate access to healthcare has resulted in special rules providing 
limited access to mental health treatment for purposes of emergency stabilization. 
In 2017, the VA Secretary liberalized eligibility rules after he learned of the VA’s 
refusal to provide mental health services to veterans at risk of suicide based on OTH 
discharge characterizations. The new standard, effective June 5, 2017, permitted VA 
Medical Centers to provide emergency stabilization healthcare to OTH recipients in 
order to encourage these veterans to seek necessary services and to prevent suicide 
(U.S. Department of Veterans Affairs, 2017). The policy only applies to temporary 
care for mental health emergencies and may do little to impact chronic homeless-
ness or physical health conditions among less-than-honorably discharged veterans.

Because the VA’s emergency stabilization policy does not actually ensure 
 long- term mental health recovery, in 2018, Congress passed the Honor Our 
Commitment Act to extend mental health care beyond 90 days in some cases (Press 
Release, 2018). Qualifying veterans must have experienced sexual victimization, 
served in a combat or hostile fire zone, been involved in drone operations in combat 
environments (Press Release, 2018). Similar to emergency stabilization benefits, the 
legislation is limited to mental health conditions and does not provide care for physi-
cal injuries or disability compensation.
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Another alternative for OTH recipients is mental health treatment at Vet Centers 
for combat veterans, survivors of MST, those in need of bereavement services, and 
drone crew members (U.S. Department of Veterans Affairs, n.d.). Vet Centers oper-
ate in locations apart from VA Medical Centers. They were established by Congress 
to assist Vietnam Veterans and others with alternatives to traditional VA treatment. 
Vet Centers are unique in the way they also provide family counseling for family 
members of qualifying veterans.

 Discharge Upgrades as the Means to Obtain VA Benefits

As an alternative to the VA COD process, military discharge review boards provide an 
additional method for bad paper veterans to upgrade their discharges. Beyond giving 
criminally-involved veterans better chances for diversion from incarceration, discharge 
upgrades can provide several other federal and state benefits that can increase the 
chances of successful re-entry and decrease criminal recidivism. Military review boards 
bring the benefit of more objective guidance. If the incarcerated veteran was discharged 
within 15  years, he or she can appeal to the appropriate discharge review board 
(10 U.S.C. § 1553). If more than 15 years have passed since the discharge, the veteran 
must apply to a different board of correction for records for that service (10 U.S.C. § 
1552). These bodies exist to determine whether legal errors impacted the separation 
process or whether equitable considerations favor upgrading the discharge (Connecticut 
Veterans Legal Center, 2011). For veterans who had mental health conditions at the 
time of the commission of the underlying offenses that led to their discharges, the 
recent Kurta (2017), discussed below, offers new hope for upgrading success.

 Discharges Due to Consequences of Faithful Military Service

To understand the impact of military discharges, it is necessary to appreciate the context 
from which they originate: military discipline, which has no analogue in civilian society 
or the civilian criminal justice system. It is also vital to understand the unique and dis-
proportionate manner in which military discipline has criminalized the very symptoms 
of mental illness that can be expected as operational  hazards of military service 
(Seamone, 2013; Seamone et al., 2014, 2017). Because military discipline is essential 
in the Armed Forces, there is a tendency to demonize those who detract from it. Service 
members who use narcotics are seen as selfish individuals who would rather serve 
themselves than their peers. Yet, not all military offenses have their genesis in willful 
misconduct by service members who decided to place their needs over the military’s. In 
many cases, service members get caught up in the military justice and disciplinary sys-
tem as a result of behavior that represents symptoms of untreated service-related mental 
health conditions (Seamone, 2011, 2013; Seamone et al., 2014, 2017). The American 
Psychiatric Association developed a diagram of the Veteran’s Brain, below, to highlight 
the cumulative risks of mental health conditions facing today’s military veterans:
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(American Psychiatric Association, 2013). As depicted above, combat trauma 
can result in a variety of conditions—aside from PTSD, TBI, and Major Depression—
that result in maladaptive behaviors, including subthreshold PTSD and moral injury 
(Brooker et al., 2012; Seamone, 2011, 2013).

The military now formally acknowledges the impact of mental health conditions 
on behavior. In the current era, Army Manuals on combat stress began to identify a 
distinct form of “misconduct stress behaviors,” which were acts of misconduct that are 
directly attributable to the stressful environments in combat (Brooker et  al., 2012; 
Seamone, 2013). Interestingly, the same manuals acknowledged that service members 
could actually transport those behaviors home following combat and continue to 
engage in misconduct (Seamone, 2013). Misconduct stress is somewhat predictable as 
a result of experiences which may include the act of killing, feelings of tremendous 
guilt for wounded or killed comrades, or perceptions of having to violate one’s own 
moral code (Brooker et al., 2012; Seamone, 2013). Strong and pervasive stigmas pre-
vent those impacted by misconduct stress from requesting assistance (Seamone, 2013).

Military members are governed by a set of special rules that make them more 
likely to be considered criminal offenders when they experience such symptoms. 
Whereas a civilian employee might be fired for failing to come to work on time or 
having an angry outburst at a demanding boss, a military member could face signifi-
cant penalties, including punitive discharge and years of confinement (Seamone, 
2013; Seamone et al., 2014). Given the reluctance to seek help until it is too late, 
many describe a “military misconduct catch-22” phenomenon in which it is only 
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after a service member is being processed for separation for misconduct that he or 
she realizes the need to obtain mental health care (Seamone et al., 2017).

Congress became increasingly concerned with the impact of misconduct 
 discharges on former service members who could not access benefits after the media 
shared concerns that a substantial number of service members had been discharged 
with OTH characterizations after they had been diagnosed with PTSD. Recognizing 
that this would lead to initial exclusion from healthcare amongst those with the most 
desperate needs, in 2014, Congress requested the Government Accountability Office 
to research the extent of the problem and whether commanders were even aware of 
the impact of their disciplinary decisions on service members’ futures. The resulting 
May 2017 report found that “62 percent, or 57,141 of the 91,764 servicemembers 
separated for misconduct from fiscal years 2011 through 2015 had been diagnosed 
within the 2 years prior to separation with [PTSD], [TBI], or certain other condi-
tions that could be associated with misconduct” (U.S. Government Accountability 
Office, 2017, Executive Summary). Moreover, 23% of these veterans were dis-
charged with Other-Than-Honorable characterizations that imperiled the receipt of 
VA benefits (U.S. Government Accountability Office, 2017, Executive Summary).

While some are waiting for the military to address its own problems, other law-
makers have exerted more pressures. Joined by 11 senators in November 2015, 
Senator Chris Murphy voiced the concern that “it may be easier to discharge service 
members for minor misconduct—possibly related to mental health issues—than to 
evaluate them for conditions that may warrant a medical discharge” (Murphy et al., 
2015). Later, in February 2016, he and three other senators called for the Army to 
impose a moratorium on OTH discharges for military members with mental illness 
until more reliable standards could be established (Zwerdling & De Yoanna, 2016).

In June 2017, Defense Undersecretary Kurta provided the clearest guidance yet for 
the manner to evaluate discharges in cases involving underlying mental health condi-
tions. On balance, the increasing recognition of the nexus between faithful military 
service, combat trauma, and misconduct stress raises the very real possibility that an 
incarcerated veteran’s bad paper discharge may simply reflect the fact that he or she 
did not have the opportunity to obtain necessary or effective treatment for service-
connected trauma. As emphasized elsewhere in this volume, many Veterans Treatment 
Courts and Specialized Housing Units for incarcerated veterans recognize the impor-
tance of diversion opportunities on the basis of treatment needs (see also Blue-Howells 
et al., 2012). The same rationale would support opportunities to upgrade discharges.

 The Game-Changing Kurta Memorandum

August 2017 marked a watershed moment in discharge upgrading: the articulation 
of specific standards to upgrade discharges based on mitigating factors related to 
MST, sexual harassment, PTSD, TBI, and other “mental health conditions” (Kurta, 
2017). The Kurta Memorandum would not exist without prior efforts to encourage 
discharge review boards and boards of correction to consider mitigating factors.
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Most notably, in 2014, then-Defense Secretary Chuck Hagel issued a memorandum 
in response to widespread criticisms and a lawsuit highlighting how Vietnam veterans 
with PTSD were routinely denied discharge upgrades even when their discharges 
stemmed from the symptoms of untreated service-related trauma (Veterans Legal 
Services Clinic, 2015). For example, Secretary Hagel underscored how military 
records from periods before PTSD was officially recognized by the psychiatric profes-
sion often lack “substantive information concerning medical conditions” (Hagel, 
2014, p. 1). Accordingly, he stressed that review boards should give “special consider-
ation” to post-service diagnoses of PTSD by the VA and liberal consideration to any 
service-related records revealing “one or more symptoms” associated with a PTSD 
diagnosis (Hagel, 2014, Attachment p. 1). Despite this new guidance, the boards con-
tinued to deny upgrade requests, even in cases that appeared to be on all fours with the 
mitigating factors Secretary Hagel articulated.

In 2016, the Acting Principal Deputy Under Secretary of Defense, Brad Carson, 
issued guidance to supplement the Hagel Memorandum clarifying that Hagel’s 
 guidance “remaine[d] exceptionally important” and that the boards “must renew and 
re-double … efforts” to ensure that applicants received the benefits of such guidance. 
Carson’s memorandum underscored that applicants whose petitions were denied with-
out the benefit of such guidance should have the chance to reapply under the new 
standards and further that the Boards of Correction should waive bars to their consid-
eration of such petitions (Carson, 2016, p. 1). Yet, widespread denial rates persisted.

In an unexpected but extremely helpful move, Undersecretary Kurta’s memoran-
dum provides new hope for veterans hoping to upgrade discharges, specifically for 
the purpose of obtaining needed healthcare benefits from the VA. The full five-page 
Kurta Memorandum is reprinted at Appendix 1. For the purposes of this chapter, six 
of its revelations provide guidance that can substantially increase the chances of suc-
cess in discharge upgrading petitions. First, the Kurta Memorandum recognizes that:

Invisible wounds … are some of the most difficult cases to review and there are frequently 
limited records for the boards to consider. [The boards] should rightfully consider the 
unique nature of these cases and afford each veteran a reasonable opportunity for relief even 
if the sexual assault or sexual harassment was unreported, or the mental health condition 
was not diagnosed until years later (Kurta, 2017, p. 1)

Second, consistent with the theory of misconduct stress behavior, the Kurta 
Memorandum highlights the fact that “[e]vidence of misconduct, including any 
misconduct underlying a veteran’s discharge, may be evidence of a mental health 
condition, including PTSD; TBI; or of behavior consistent with experiencing sexual 
assault or sexual harassment” (Kurta, 2017, Attachment p.  1 ¶ 6). Third, the 
Memorandum explains that “[e]vidence that may reasonably support more than one 
diagnosis should be liberally considered as supporting a diagnosis, where applica-
ble, that could excuse or mitigate the discharge” (Kurta, 2017, Attachment p. 2 ¶ 10).

Fourth, with regard to mental health conditions, those “that may reasonably have 
existed at the time of discharge will be liberally considered as excusing or mitigating 
the discharge” (Kurta, 2017, Attachment p. 2 ¶ 16). Fifth, in applying the concept of 
“liberal consideration,” the Kurta Memorandum notes that “[i]t is unreasonable to 
expect the same level of proof for injustices committed years ago when TBI; mental 
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health conditions, such as PTSD; and victimology were far less understood than they 
are today” (Kurta, 2017, Attachment p. 3 ¶ 26.b). Finally, the Memorandum clarifies 
the scope of an Honorable Discharge by explaining, “An Honorable discharge char-
acterization does not require flawless military service. Many veterans are separated 
with an honorable characterization despite some relatively minor or infrequent mis-
conduct” (Kurta, 2017, Attachment p. 4 ¶ 26.h.). In sum, by addressing these various 
heretofore unaddressed issues, the Kurta Memorandum offers the clearest guidance 
yet for those hoping to upgrade their military discharges. The Kurta Memorandum 
also offers incarcerated veterans a much-needed roadmap for supporting their appli-
cations with necessary and competent evidence.

The Kurta Memorandum, in clarifying multiple issues that impacted practice 
before the military review boards, also paved the way for subsequent clarifications. 
In July 2018, Robert Wilkie, acting in his capacity as a DoD official, issued separate 
guidance on the boards’ standards for considering “equity, injustice, or clemency 
determinations.” Although these factors apply to many forms of discharge upgrade, 
the clemency standards are appropriate for upgrading punitive discharges from 
courts-martial (Wilkie, 2018, p. 1). The Wilkie Memorandum articulates specific 
considerations that present a framework for evaluating a veteran’s rehabilitation 
over the years since his or her discharge. The Wilkie Memorandum is reprinted in 
Appendix 2, and should be read in conjunction with the Kurta Memorandum.

 Time as a Commodity in Developing Evidence

Commanders may have given less than a few moments to the consideration of the 
discharge to pursue and any mitigating evidence marshalled by the service member. 
Yet, it can take decades to undo errors in the process. Veterans often see the short 
discharge upgrade forms and believe that it is sufficient to use the small textbox 
provided to plead their case (see Appendices 3 and 4). It is often lost on veterans that 
the most successful applications contain written briefs/reports which cite standards 
for upgrading and explain how the evidence they have collected supports a given 
standard (Connecticut Veterans Legal Clinic, 2011). It can take months to obtain 
one’s official military personnel records, and even more time to obtain separate 
mental health records or records related to criminal investigations.

Veterans who succeed in upgrading their discharges must understand the 
 standards of review, where to obtain supporting information, and, most importantly, 
they must have the time to devote to the collection, evaluation, and assembly of the 
supporting evidence. As a captive audience with time to spare, incarcerated veterans 
have a competitive advantage over non-incarcerated veterans to effectively obtain 
discharge upgrades. Moreover, with the added benefits of Under Secretary Kurta’s 
standards, incarcerated veterans can maximize their time with the greatest advan-
tage that any applicants have ever enjoyed in discharge upgrading proceedings.

As a caveat, it is possible that the military review boards will consider post- 
discharge conduct, including the applicant’s criminal history, when deciding on a 
discharge upgrade petition. In such cases, the veteran’s confinement could be a  factor 
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that works against his or her chances of success. Veterans who wish to apply for a 
discharge upgrade from a confined setting should consider this risk. If they have 
mental health conditions from military service, inmates should address how criminal 
involvement may have resulted from the same mental health issues that surrounded 
the military discharge years ago. Input from a mental health provider is likely to 
make such observations more persuasive.

The possibility of a denial based on inmate status should not stop the veteran 
from requesting the necessary records, obtaining supporting evidence, and drafting 
the petition that he or she will ultimately file. Preparation or filing of the petition has 
a special, independent value. Bruce Pentland, who ran the Veterans Incarcerated 
Program throughout Los Angeles in the 1970s and 1980s, observed that the process 
of requesting benefits not only reiterates to veterans the importance of following 
rules and procedures, but also offers an opportunity for renewed faith in government 
systems (Pentland, 1979, p. 525; Pentland & Scurfield, 1982, p. 25). This observa-
tion also applies to contemporary times.

 Conclusion

This chapter highlighted several reasons why it is vital to identify veterans with bad 
paper and support them with resources to upgrade their discharges as early as pos-
sible during the course of their incarceration. Discharge characterizations arise from 
a distinct system of military justice that is based upon the discretion of military 
commanders. Given their broad discretion in the exercise of discipline, it is nearly 
impossible to identify the aims of a specific commander in pursuing the discharge 
that an inmate ultimately received. While it is possible that the inmate acted in a 
reprehensible manner and fully deserved the bad paper designation, it is equally 
possible that this discharge type was the result of discrimination or the random 
determination to make this individual an example to others in the unit despite the 
fact that the underlying conduct was widespread. This chapter also explained how 
many veterans may have been punished for the untreated symptoms of mental health 
conditions that arose from their loyal and faithful service.

For these reasons, the veteran with bad paper deserves a presumption of worthi-
ness for assistance in discharge upgrading. Given the immense value of time incar-
cerated in developing the evidence necessary to support discharge upgrading 
requests, corrections professionals should permit veterans to learn about the stan-
dards for upgrading and prepare their own applications as early as possible during 
their term of confinement. An investment of minimal resources may result in the 
opportunity for diversion they would have had but for their discharge characteriza-
tion. Moreover, resulting receipt of benefits will assist those inmates in reentering 
society and abstaining from further criminal conduct based on the success of treat-
ment for which they would now be eligible. Appendix 5 summarizes various 
resources that will benefit incarcerated veterans in preparing their discharge upgrad-
ing requests.
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 Appendix 1: A.M. Kurta Memorandum

 

E. R. Seamone



177

 

8 Military Discipline and the Incarcerated Veteran



178

 

E. R. Seamone



179

 

8 Military Discipline and the Incarcerated Veteran



180

 

E. R. Seamone



181

 Appendix 2: Robert L. Wilkie Memorandum
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 Appendix 3: DD Form 293
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 Appendix 5: Resources for Discharge Upgrading Assistance

 1. Connecticut Veterans Legal Center (2011). Veterans Discharge Upgrade Manual. 
Retrieved from https://law.yale.edu/system/files/documents/pdf/Clinics/wirac_
CTdischargeUpgradeManual.pdf

 2. Connecticut Veterans Legal Center (2014). Applying for a Discharge Upgrade 
When you Have PTSD: A Supplemental Guide to the Connecticut Veterans Legal 
Center’s Veterans Discharge Upgrade Manual. Retrieved from https://ctveter-
anslegal.org/wp-content/uploads/2014/12/DU-Manual-Supplement.pdf

 3. Yale Law School Veterans Legal Services Clinic (2017). Discharge Upgrade 
Application Guide. Retrieved from https://www.vetsprobono.org/library/
attachment.312763

 4. Swords to Plowshares (n.d.). Upgrading Your Discharge AND Changing the 
Reason for Your Discharge. Retrieved on March 19, 2018 from https://www.
swords-to-plowshares.org/guides/upgrading-your-military-discharge-and-changing-the-reason- 
for-your-discharge/

 5. Military Law Task Force of the National Lawyers Guild (2017). Discharge 
Upgrades: Introductory Material and Resources for Attorneys and Counselors. 
Retrieved from http://nlgmltf.org/military-law-library/publications/memos/
discharge-upgrades/

 6. Michael Ettlinger & David F. Addlestone (1990). Military Discharge Upgrading 
and Introduction to Veterans Administration Law. Washington, DC: National 
Veterans Legal Services Project). Retrieved from https://ctveteranslegal.org/wp-
content/uploads/2012/12/MilitaryDischargeUpgrading_lr.pdf

 7. Boston Bar Association (2015, June 2). Representing Veterans in Discharge 
Upgrade Cases. Boston, MA: Boston Bar Association Continuing Legal 
Education. Retrieved from http://www.legalservicescenter.org/wp-content/
uploads/2012/10/Resource-Binder-Materials.pdf

 8. John W. Brooker, Evan R. Seamone & Leslie C. Rogall (2012). Beyond “T.B.D.”: 
Understanding VA’s evaluation of a former servicemember’s benefit eligibility 
following involuntary or punitive discharge from the armed forces. Military Law 
Review, 214, 1–328.
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