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Chapter 1 )
Introduction Check or

Jack Tsai

What wounded veterans don’t need is sympathy. They need to
be treated like the men [and women] they are: equals, heroes,
and people who still have tremendous value for society.

—Chris Kyle

Throughout human history, military forces have been essential to the preservation,
protection, and operations of societies. In modern time, the United States military
consists of five branches, including the Army, Air Force, and Navy, Marine Corps,
and Coast Guard, each with different functions. Collectively, these military branches
serve to ensure the security of the country; in turn, the country and its citizens have
taken on the responsibility of creating systems of care to serve the healthcare needs
of military personnel after their service and to help them transition back to civilian
life. For that purpose, the U.S. Department of Veterans Affairs (VA) was created and
is now the second largest federal department in the U.S. The VA consists of three
entities: the Veterans Health Administration, the Veterans Benefit Administration,
and the National Cemetery Administration. As part of the Veterans Health
Administration, there are currently over 130 VA medical centers and over 1000
community-based outpatient clinics throughout the country. Although oft over-
looked, the VA regularly serves veterans who are involved in the criminal justice
system and/or who have civil legal problems. The VA can and does treat convicted
felons and even sex offenders at their facilities since VA healthcare eligibility and
compensation after military discharge is not a basis for denial of service. In addition
to VA resources, there are countless regional and national veterans service organiza-
tions, and other privately and publicly funded institutions serving veterans and their
healthcare needs.

J. Tsai (B<)
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Department of Psychiatry, Yale University School of Medicine, New Haven, CT, USA
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Major advances in science and medicine in the past few decades have led to sub-
stantial progress in improving veterans’ health and well-being. For example, con-
siderable progress has been made in addressing various medical and psychosocial
problems that have plagued the veteran population, such as combat injuries (Sigford,
2008), chronic medical problems (Lew, Tun, & Cifu, 2009), mental illness (Karlin
et al., 2010), unemployment (Resnick & Rosenheck, 2007), and homelessness
(Tsai, O’Toole, & Kearney, 2017). However, many veterans continue to struggle
with these problems. U.S. involvement with conflicts in Iraq and Afghanistan have
also resulted in whole new generations of recent veterans with new problems and
who need assistance with readjusting to life after their service (Hoge et al., 2004;
Seal et al., 2009). While it would be stereotypical, mythological, and inaccurate to
assume that war-traumatized veterans are prone to commit acts of violence or are
like “ticking time bombs” (Horton, 2012), some “invisible wounds” sustained dur-
ing the Global War on Terror place some veterans at greater risk of experiencing
reactions that involve violence, misperception of threats, and impulsive behavior
(Galovski & Lyons, 2004; Tanielian & Jaycox, 2008). When these reactions do
occur, they often place veterans in conflict with the law.

There has been a continual gradual shift in our understanding and approach to
health care. The current leading causes of mortality in the U.S., like heart disease,
stroke, cancer, diabetes, and suicide, are known to be closely related to lifestyle, diet,
stress management, and other psychosocial factors (Danaei et al., 2009; Jemal, Ward,
Hao, & Thun, 2005). Health and well-being is now viewed in terms of not only dis-
ease and biological etiology, but the social context and the influence of environmental
factors are importantly being considered. Social determinants of health can include
cultural values, individual backgrounds, socioeconomic status, and other psychoso-
cial problems like homelessness, incarceration, and legal problems (Jemal et al.,
2005; Marmot et al., 2008; Marmot & Wilkinson, 2005). We have also increased our
understanding of certain behavioral problems, such as addiction, as diseases or con-
ditions that can be treated (Dole & Nyswander, 1967; Leshner, 1997; Wollschlaeger,
2007). There has been a movement towards rehabilitation and focus on functioning
and quality of life rather than symptomatology (Anthony, 1993; Bond, Drake, Becker,
& Mueser, 1999). This movement has been transmitted to approaches to addressing
criminal justice problems and the high rates of mental illness and substance use dis-
orders among those involved in the criminal justice system.

This book will focus on various important ways in which mental health and law
intersect. The U.S. justice system is complex but can be separated into criminal and
civil law. As already alluded to, there are many ways in which mental health and
criminal law intersect but there are also ways in which mental health intersects with
civil law. The circumstances of modern wars have at times transformed attorneys,
judges, corrections professionals, and others into “first-responders” for untreated,
invisible war wounds (Seamone, 2009). In this book, we try to delve into several
important ways these intersections affect veterans, healthcare, and society at large.
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What This Book Is About

This book is intended for a broad audience of academics, policymakers, program
administrators, clinicians, researchers, and students who are interested in programs,
services, and research on veterans with mental health problems involved in legal
systems. The purpose of the book is to provide a comprehensive overview of these
issues and highlight the innovative work in this area. The book contains a series of
chapters that showcase and delve into the burgeoning areas in which mental health
and law intersect. We focus on the U.S. veteran population given wide public sup-
port for their well-being and the range of mental health and social problems they
encounter after their service. Since the intersection between mental health and law
is a relatively nascent area, many of the chapters of the book also describe where the
gaps in knowledge currently lay.

On the criminal law side, the U.S. criminal justice system is in a crisis and faces
many major challenges with overcrowding in jails and prisons, correctional facili-
ties serving as de-facto mental health institutions, and high recidivism rates among
offenders released from these facilities (Fitzgerald & Vance, 2015; Pitts, Griffin II1,
& Johnson, 2014; Slate, Buffington-Vollum, & Johnson, 2013). New solutions and
alternative approaches are needed.

Historically, the nation has had to content with the problem of veterans in the
criminal justice system for many decades now and the government has recognized
this since the early 20th century. For example, as early as the 1920s, the Veterans
Bureau and chapters of the American Legion were concerned and conducted sur-
veys of the nation’s prisons and jails to determine how many veterans traumatized
by World War I could be freed to receive the treatment they needed instead of having
to be incarcerated where there was limited access to treatment (Seamone, 2013).
These activities represent an impetus to recognize the connection between untreated
mental health conditions from prior service and criminal offending and has long
suggested that alternative approaches may be needed for criminal justice-involved
veterans, particularly for criminal offending that can be tied to military service.

A review of recent historical trends in the incarceration of veterans shows that
the proportion of veterans in state and federal prisons steadily rose for two decades
between 1985 and 2000. But beginning in the year 2000, the number of veterans in
state and federal prisons began to decline and has continued to decline for more than
a decade according to the Bureau of Justice Statistics (Bronson, Carson, Noonan, &
Berzofsky, 2015). For example, in 1986, 20% of state prisoners were veterans which
fell to 10% in 2004. Overall, the most recent estimate from the Bureau of Justice
Statistics states that an estimated 181,500 veterans were in state and federal prisons
in 2011-12, down from 206,500 in 2004. This decline has occurred during a time
period when the total state and federal prisoner population has grown dramatically.
The decline in the proportion and number of veteran prisoners is likely due to sev-
eral factors. For one, the decline coincides with the shrinking proportion of veterans
in the overall U.S. population. For example, in 1985, veterans constituted 16% of
the adult U.S. population but only 9% by 2012 (Bronson et al., 2015). Additionally,
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the veteran population is disproportionally older than other U.S. male adults in the
population and this gap is increasing. In 2004, about 40% of veterans were 65 or
older compared to less than 8% of the U.S. adult population that was in the age
range (Noonan & Mumola, 2007).

Nonetheless, veterans involved in the criminal justice system have problems. In
their most recent report, the Bureau of Justice Statistics found that veterans were
more likely to be serving time for a violent offense as compared to non-veterans
(64% versus 48%) and more likely to be in prison for a sexual offenses (35% versus
23%), presumably some of which was domestic violence (Bronson et al., 2015).
Compared to non-veterans, veterans tended to have fewer prior arrests and had
shorter criminal histories than non-veterans, but had longer average sentences,
regardless of offense type. Notably, veterans in prison were twice as likely as non-
veterans to report that a mental health professional has told them they have post-
traumatic stress disorder (23% versus 11%). Thus, there are various opportunities
for primary and secondary prevention and various points to intervene as conceptual-
ized in the sequential intercept model (Blue-Howells, Clark, van den Berk-Clark, &
McGuire, 2013) which is discussed further in Chap. 3.

Beyond criminal law, many veterans also experience civil legal issues like evic-
tions, divorce, custody, applying for disability, access to healthcare, etc. In fact, the
annual CHALENG survey of homeless veterans has consistently found that the top
unmet needs of homeless veterans are related to legal assistance for eviction and
foreclosure, child support, and outstanding warrants and fines (Tsai, Blue-Howells,
& Nakashima, 2019). Recognition of these issues has led to the proliferation of
medical-legal partnerships and special issues that veterans face in family court,
which we discuss in this book. Unlike with criminal law, defendants who cannot
afford an attorney are not assigned one by the court and must self-represent or seek
legal aid. Legal aid offices are often inundated and under-staffed so they cannot
serve the many clients that need their services. Thus, many low-income veterans do
not receive the legal assistance they need which can affect their sense of procedural
and distributive justice. Whereas distribute justice is concerned with fairness of the
actual outcome of a case, procedural justice is the idea of fairness in the processes
to resolve the case. Both forms of justice may be important to veterans and affect
their mental health and other outcomes (Tsai et al., 2017).

Timeline of Major Events

Table 1.1 details major historical events in the past century and a half that pertain to
veterans’ health, benefits, legislation, and other aspects of law. Beginning in the
mid-1800s, the U.S. engaged in its deadliest war resulting in the most American
deaths since. The American Civil War (1861-1865) which resulted in an estimated
750,000 Americans dead. The post-war Reconstruction which lasted from the end
of the war until 1877 also resulted in significant challenges that divided the nation
as the South tried to maintain control of the labor and behavior of African Americans



1

Introduction 5

Table 1.1 Historical timeline of major events related to veterans’ health and law

1861-1865: American Civil War

The American Civil War involved more than 3 million soldiers and over 600,000 deaths. The
war displaced many Veterans, broke up families, and caused rifts in communities. After the
war, the country entered an economic recession for several years.

1912: Sherwood Act

The Sherwood Act extends military pensions to all Veterans. Union, Mexican, and Civil War
Veterans now automatically receive pensions until the age of 62, regardless of injury or
disability. Before this act, military pensions were only available to soldiers discharged due to
illness or disability inflicted during service.

1914-1918: World War I

World War I involved nearly 5 million U.S. soldiers with more than 100,000 dead and
200,000 wounded.

1929-1939: The Great Depression

The Great Depression was the longest, deepest, and most widespread depression of the
twentieth century. It has been estimated that nearly 25% of America’s work force were in
severe poverty during this time period.

1930: Veterans Administration Established

President Herbert Hoover signs an Executive Order to create the Veterans Administration to
“consolidate and coordinate government activities affecting war Veterans,” which later
became the Department of Veterans Affairs.

1939-1945: World War II

Over 16 million U.S. soldiers served during World War II, which led to over 400,000 deaths
during service and 600,000 wounded.

1944: G.I. Bill passed

The Servicemen’s Readjustment Act, known as the G.I. bill provided returning Veterans with
unemployment compensation and financial resources for education to help them re-integrate
after military service.

1950-1953: Korean War

Over 1.5 million U.S. soldiers served during the Korean War, with over 30,000 deaths and
100,000 wounded.

1963: Gideon v. Wainright

The U.S. Supreme Court unanimously ruled that states are required under the Sixth
Amendment to provide an attorney to defendants in criminal cases who are unable to afford
their own attorneys.

1964: Civil Rights Act

This landmark act outlawed discrimination on the basis of race, color, religion, sex, or
national origin, and required equal access to public places and employment.

1955-1975: Vietnam War

Over 3 million U.S. solders served during the Vietnam War, with over 50,000 deaths and
100,000 wounded. During the war and its aftermath, it is estimated there were over 50,000
homeless Veterans in a given night.

1971-present: President Nixon declares the “War on Drugs”

The federal government began a campaign to reduce the illegal drug trade, by using military
intervention, enacting federal and state policies to specially penalize drug offenders, and
imposing collateral consequences on drug offenders.

(continued)



6 J. Tsai

Table 1.1 (continued)

e 1990-1991: Persian Gulf War
Over half a million U.S. soldiers served during the Gulf War, with over 300 deaths and 400
wounded.

* 2001-2014: Operations Enduring Freedom/Iraqi Freedom/New Dawn
Over 2.5 million U.S. soldiers served during the conflicts in Iraq and Afghanistan with over
6000 deaths and 900,000 wounded.

* 2007: Veterans Health Administration begins creating programs for criminal justice-involved
veterans.

The Health Care for Re-entry Veterans (HCRV) program was created to assist Veterans with
their community re-entry upon release from incarceration. The Veterans Justice Outreach
(VJO) program was created to help criminal justice-involved Veterans connect to VA
healthcare and social services.

e 2008: First Veterans treatment court created in Buffalo, New York

Judge Robert Russell creates the first Veterans treatment court in New York after noticing
the number of veterans on his drug and mental health court dockets

* 2011: Veterans Affairs General Counsel Office issues Directive 2011-034
This Directive entitled “Homeless Veterans Legal Referral Process” supports development of

medical-legal partnerships in Veterans Affairs medical centers and encourages referral and
space for legal service providers.

e 2014-Present: Operation Inherent Resolve

Military intervention against the Islamic State of Iraq and Syria including campaigns in Iraq
and

Syria.

Various airstrikes have been conducted on enemy forces, leading to limited U.S. casualties
and substantial enemy and civilian casualties.

and reactionary forces in the North consisting of the Radical Republicans who
emphasized civil rights and voting rights for newly enfranchised African Americans.
The U.S. was not involved in another war until 50 years later which was World
War I, the Great War (1914-1918), a global war that the U.S. did not enter until
1917 on the part of the Allied Forces. When the U.S. entered World War I, Congress
established a system of veteran benefits that included programs for disability com-
pensation, and vocational rehabilitation. A few years later, in 1930 under President
Herbert Hoover, the U.S. Department of Veterans Affairs was created, although at
the time it had not yet become a federal department and was known as the Veterans
Administration with Brigadier General Frank T. Hines as its first Administrator.
Unresolved conflicts of the World War I led to a second World War 21 years later
(1939-1945). During the period of World War II, the veteran population increased
dramatically as World War I veterans were aging and large number of men were sent
to fight in the second world war. Congress enacted various benefits for war veterans
during this time and began to consolidate services for veterans. The Serviceman’s
Readjustment Act, also known as the G.I., bill was signed into law in 1944 by
President Franklin D. Roosevelt and offered a range of benefits for returning World
War II veterans including accessible hospitals, low-interest home mortgages, and sti-
pends covering tuition and expenses for veterans attending college or trade schools.



1 Introduction 7

U.S. entered the Vietnam War nearly a decade later (1955—-1975) and the Vietnam
War was the longest war the U.S. had been involved in at the time. American
involvement in the war stirred controversy within the country and many Americans
opposed the war demonstrating in protests. Consequently, there was resentment and
hostile feelings expressed by some segments of the public towards U.S. troops.
Some veterans who were deployed and returned stateside described an “uneasy
homecoming” (Faulkner & McGaw, 1977).

Near the end of the Vietham War, the U.S. also began establishing an All-
Volunteer Force. In 1973, the military draft was eliminated and the U.S. moved to a
military that consisted of volunteers who enlisted. The military implemented a com-
prehensive plan to attract volunteers, including raising the pay of enlisted individu-
als, expanded recruiting structures, and improved the tasks and living conditions of
military personnel.

Around the same time in the 1970s, in the civilian world, President Nixon
declared a “war on drugs” which resulted in the incarceration of hundreds of thou-
sands of Americans over several subsequent decades. In present day, some drug
enforcement policies have changed while various other policies have stayed the
same. Because many veterans have substance use disorders (Seal et al., 2011; Tsai,
Kasprow, & Rosenheck, 2014), many drug enforcement policies enacted in the
1970s continue to affect the lives and incarceration of veterans and their loved ones.

On September 11, 2001, there were a series of four coordinated terrorist attacks
by the Islamic terrorist group Al-Qaeda on major U.S. institutions including the
World Trade Center complex and the Pentagon. The U.S. responded by launching
the War on Terror, invading Afghanistan in 2001 and subsequently invading Iraq in
2002. These conflicts deployed a whole new generation of soldiers for Operations
Enduring Freedom/Iraqi Freedom/New Dawn which have officially ended, and
Operation Inherent Resolve was begun in 2014 in Syria and Iraq. Many veterans
continue to serve in the Middle East and the country is continuing to receive veter-
ans who have returned from these conflicts. There is widespread public support for
these troops and much attention on the social readjustment of this recent generation
of veterans. The VA and various public and private organizations have funded initia-
tives to promote the health and well-being of these veterans.

Case in point, beginning in 2007, the VA began developing two major programs
to address criminal justice involvement among veterans—the Health Care for
Re-entry Veterans (HCRV) program to help Veterans with community re-entry after
incarceration (Tsai, Rosenheck, Kasprow, & McGuire, 2013) and the Veterans
Justice Outreach (VJO) program to help divert criminal justice-involved Veterans
away from incarceration and to VA healthcare and social services (Blue-Howells
etal., 2013). In 2008, an initiative had begun outside the VA to create veterans treat-
ment courts, which were modeled after drug and mental health courts but exclu-
sively focused on veterans. A county court judge in New York named Robert Russell
created the first veterans treatment court and there are now hundreds of veterans
treatment courts throughout the country. While these veterans treatment courts may
be controversial to some, these courts seek to address public health and public safety
challenges and should not be viewed as a show of gratitude to veterans for their
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service. Rather, veterans treatment courts represent an alternative approach to
addressing untreated mental health and substance abuse problems and reflect a
greater need for new solutions amidst the larger crisis in the U.S. prison system.

In addition to criminal justice problems, in 2011, the VA General Counsel began
to support the development of medical-legal partnerships to help veterans with their
civil legal problems by issuing a new VA directive. Several medical-legal partner-
ships had already existed before this time (Tsai et al., 2017), but this VA directive
formally encourage referral and space for community legal service providers in VA
medical centers. Various VA medical-legal partnerships have since sprouted around
the country with the support of VA General Counsel and various state bar associa-
tions, law schools, and non-profit organizations.

We hope this brief review of historical events provides some backdrop for
America’s current situation with veterans and the criminal justice system. We end
this chapter with a review of the contents of the rest of the book.

Contents of the Book

After this introductory chapter, the book starts with Chap. 2 focused on the complex
problem of criminal justice involvement among veterans written by VA researchers
Daniel Blonigen, Ph.D. and Christine Timko, Ph.D. They discuss the prevalence,
types, and models of understanding criminal behavior among veterans as well as the
characteristics and needs of criminal justice-involved veterans. Chapter 3 then
details the various criminal justice programs that have been created by the VA and
the chapter is written by the national coordinator of VA’s veterans justice outreach
program Sean Clark, J.D. and VA data analyst Bessie Flatley, Ph.D.

In Chap. 4, a new emerging service model is introduced and described that
focuses on civil law. Legal providers have begun partnering with many VA medical
centers to help veterans address civil legal problems through medical-legal partner-
ships. The chapter is written by lawyers Krista Selnau, J.D. and Rose Goldberg,
J.D. who operate such partnerships with the VA. After Chap. 4, the book begins to
discuss programs and services outside of the VA.

Chapter 5 is dedicated to veterans treatment courts, which is a rapidly growing
rehabilitative model for veterans involved in the criminal justice system. Veterans
treatment courts, are modeled after mental health and drug courts, aiming to divert
individuals to treatment rather than incarceration. This chapter is written by social
work researcher Janice McCall, Ph.D. and Benjamin Pomerance, J.D. who helps
direct the Division of Veterans’ Services for New York State. Chapter 6 focuses on
a different kind of court that veterans often become involved in, family courts.
Family law is relevant to many veterans and their family members involved in con-
flicts with familial and domestic relationships, including divorce, child custody and
support, and estate issues. There is also concern about “secondary trauma” experi-
enced by spouses and children when a veteran with mental health issues does not
receive treatment because of a criminal label or discharge characterization (Ahmadi,
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Azampoor-Afshar, Karami, & Mokhtari, 2011). This chapter is authored by Judge
Janice Rosa, J.D., whose wide-ranging experience includes initiating a docket
devoted to military families in her family court in Buffalo, New York.

In Chap. 7, VA social workers Elizabeth Goggin, M.A., L.C.S.W. and Michele
Roberts, L.C.S.W. describe the development and operations of all-veterans service
units. All-veterans service units are specialized units in jails, prisons, and other cor-
rectional facilities that house only veterans and incorporate rehabilitation principles
for incarcerated veterans.

Chapter 8 is written by the book’s co-editor and Judge Advocate General officer
Evan Seamone, LL.M., J.D., who describes the often complicated and lesser known
aspects of military law as they relate to courts-martial, administrative separation
proceedings, and the stigmatizing military discharges that result from these fora.
The process of determining military discharges and how they affect eligibility of
veterans for various VA benefits are also discussed.

In Chap. 9, VA psychologist Shoba Sreenivasan and other academics focus on
the important challenges of assisting veterans with sexual offenses, reviewing both
the scope of the problem as well as the current literature and where gaps in knowl-
edge and services remain.

In the last chapter, Chap. 10, former Army psychiatrist and recognized expert on
combat mental health issues Elspeth Ritchie, M.D. presents information about the
needs of special veteran populations that need to be considered in research and
treatment, such as female veterans, veterans with “bad paper” discharges,” and dif-
ferences between veterans of different service eras.
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Readiness to react instantly and violently when surprised,

a learned skill in training and combat, often comes to haunt

and impair veterans in civilian life.

—Jonathan Shay (Achilles in Vietnam, 1995)

Being arrested is the first way of getting help.

(Marine combat veteran in a Veterans Treatment Court.
Retrieved from http://www.msnbc.com/jansing-co/
now-vets-can-get-help-instead-jail-time)
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OEF/OIF/OND  Operation Enduring Freedom/Operation Iraqi Freedom/Operation

New Dawn
PTSD Posttraumatic stress disorder
R&R Reasoning and Rehabilitation
RNR Risk-Need-Responsivity
T4C Thinking for a Change
TBI Traumatic brain injury
[N United States
VHA Veterans Health Administration

VIO-SCAN Violence Screening and Assessment of Needs

Shay’s (1995) observations of the impact of combat trauma aligns with a common
archetype of a military veteran in criminal justice system—a “wounded warrior”
programmed for violence and exposed to trauma and other moral injury during his
or her service, who now carries the scars of battle into a civilian life marked by
recklessness and illegal activity. Certainly, this scenario is applicable to some veter-
ans who become involved in the criminal justice system and is one that is commonly
used in media reports of veterans who act out violently. However, this archetype
fails to acknowledge the resiliency demonstrated by most veterans who successfully
readjust to civilian life. Further, as illustrated by the second quote, involvement in
the criminal justice system can serve as the impetus for rehabilitation for many vet-
erans who struggle with addiction and other mental health issues. To facilitate such
efforts, relevant stakeholders (e.g., policymakers, criminal justice personnel, treat-
ment providers) should be aware of the unique criminogenic risks and needs that
characterize veterans in the criminal justice system.

The most current estimates indicate that approximately 181,500 veterans are
housed in jails and prisons, which represents 8% of the total incarcerated population
in the United States (US; Bronson, Carson, Noonan, & Berzofsky, 2015).
Importantly, nearly 70% of the US correctional population is supervised in the com-
munity on parole or probation (Kaeble & Glaze, 2016); thus, estimates on the num-
ber of incarcerated veterans are a fraction of the total number of veterans who are
involved in some stage of the criminal justice system (i.e., arrest and initial deten-
tion, courts, community supervision, jails, prisons). We use the term justice-involved
veterans to denote this larger population.

The past decade has seen a surge of empirical research on criminal justice
involvement among veterans. The goal of this chapter is to provide an overview of
this literature and highlight what is known, and what gaps in knowledge remain,
regarding criminal justice involvement among veterans of the US military. First, we
describe the most current data on the rate of criminal justice involvement in veterans
and the types of offenses that are most common in this population. When available,
we focus on the evidence of characteristics that distinguish veterans from their civil-
ian counterparts in the criminal justice system. Second, we review studies that have
examined associations between mental health problems (including substance use
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and trauma) and criminal justice involvement among veterans using a range of
approaches. Here, the prevalence of mental health problems among veterans
involved in the criminal justice system is highlighted, as are differences in the rate
and type of these problems between justice-involved veterans and non-veterans.
Third, we review research relevant to criminal recidivism among justice-involved
veterans and use a leading model of offender rehabilitation—the Risk-Need-
Responsivity (RNR) model—to frame the discussion. Fourth, we summarize
research examining the impact of criminal justice involvement on veterans’ housing
and employment statuses. Finally, we end by highlighting directions for future
research to address gaps in knowledge regarding criminal justice involvement
among veterans.

Prevalence and Type of Criminal Behavior Among Veterans

Incarcerated Veterans

Some of the most comprehensive data on the prevalence and type of criminal behav-
ior among justice-involved veterans are for those incarcerated in jails and prisons.
Such data are based on the National Inmate Survey, which is administered by the
Bureau of Justice Statistics (BJS), most recently in 2011-2012 (Bronson et al.,
2015). BJS data are reported separately for inmates of jails and prisons, given that
these populations differ in conviction status, offense distribution, and average length
of stay. The estimated 181,500 veterans (8% of all incarcerated adults) in 2011-2012
is a decrease from the estimates reported by the BJS in 2004 (206,500; 9% of all
incarcerated adults) and 1998 (225,700; 12% of all incarcerated adults).

In terms of their military history, most incarcerated veterans reported receiving
an honorable military discharge, with only 5% receiving a dishonorable or bad con-
duct discharge. A little less than half of all incarcerated veterans served less than
three years in a military branch, most commonly in the Army. The majority of incar-
cerated veterans in both jail (66%) and prison (67%) were discharged from the mili-
tary after the Vietnam era but prior to conflicts in Iraq and Afghanistan (i.e., between
1974 and 2000). Veterans who were discharged during the most recent military era
(Operation Enduring Freedom/Operation Iraqi Freedom/Operation New Dawn;
OEF/OIF/OND) accounted for only 25% and 13% of inmates in jails and prisons,
respectively. This accords with other research indicating that, across multiple age
groups and within different race/ethnic groups, OEF/OIF/OND veterans are less
than half as likely as veterans from other service eras to be incarcerated (Tsai,
Rosenheck, Kasprow, & McGuire, 2013). However, compared to other incarcerated
veterans, OEF/OIF/OND veterans are more likely to report combat exposure and
have a diagnosis of posttraumatic stress disorder (PTSD; Tsai et al., 2013). While
differences in trauma exposure between incarcerated veterans of different service
eras are notable, only 31% and 25% of veterans in jails and prisons, respectively,
report combat exposure during military service (Bronson et al., 2015). These rates
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are slightly lower than the rate of combat exposure in a nationally representative
survey of US military veterans (e.g., 38%; Campbell, Wisco, Marx, & Pietrzak,
2017). Further, it suggests that difficulties coping with combat trauma may not be
the most common pathway to criminal justice involvement for most incarcerated
veterans.

Comparisons Between Veterans and Non-Veterans
Demographic Characteristics

The BJS data also afford comparisons between veteran and non-veteran inmates in
prevalence of justice involvement and other characteristics. Among their differ-
ences, the rate of incarceration for veterans (855 per 100,000 veterans in the US, or
0.86%) is lower than the rate of incarceration for non-veterans (968 per 100,000 US
residents, or 0.97%). One factor that may explain this difference is that incarcerated
veterans are older than non-veterans, and risk of crime decreases with age (Sweeten,
Piquero, & Steinberg, 2013). On average, veterans incarcerated in jail were 11 years
older than non-veterans (43 years vs. 32 years), and veterans incarcerated in prison
were 12 years older than non-veterans (49 years vs. 37 years). In terms of other
demographics, incarcerated veterans comprise a smaller proportion of Black (non-
Hispanic) and Hispanic inmates (44% in jails, 38% in prisons) relative to incarcer-
ated non-veterans (59% in jails; 63% in prisons). A significantly smaller proportion
of incarcerated veterans have never been married (32% in jails; 24% in prisons)
compared to non-veteran inmates (61% in jails; 57% in prisons). Incarcerated vet-
erans are also more educated than their non-veteran counterparts. For example, at
the time of the survey, fewer incarcerated veterans in jail (22%) and prisons (28%)
had not yet received their high school diploma or GED, relative to non-veteran
inmates of jails (56%) and prisons (61%).

Offense Profiles

Incarcerated veterans can also be distinguished from their non-veteran counterparts
with respect to offense profiles (Bronson et al., 2015). For example, veterans in
prisons are less likely than non-veterans to have been convicted of property, drug, or
driving under the influence/driving while intoxicated offenses. These differences
are also observed for property and drug offenses among jail inmates. In addition,
prison sentence lengths are longer for incarcerated veterans than non-veterans. In
jails, the proportion of those not sentenced is nearly equivalent for veterans (53%)
and non-veterans (52%), and among those serving sentences, the length of the
sentence is not significantly different between the two groups. One of the most
robust differences between incarcerated veterans and non-veterans is their likelihood
of committing a violent offense. In both jails and prisons, incarcerated veterans are
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more likely to have committed a violent offense than non-veteran inmates; after
adjusting for differences in age and race/ethnicity, 64% of veterans incarcerated in
prisons had been sentenced for a violent offense, compared to 52% of non-veterans.
A similar offense profile has been observed for justice-involved veterans from the
OEF/OIF/OND era. Among a national sample of OEF/OIF/OND veterans who had
a contact with re-entry services from the Veterans Health Administration (VHA),
the most common offense was a violent offense (35%), followed by property (25%)
and drug (24%) offenses (Tsai et al., 2013). Notably, among justice-involved veter-
ans contacted by VHA in jails or courts, public order offenses (e.g., weapons
offense, public intoxication) were most common (29%), followed by violent (25%)
and drug offenses (22%) (Department of Veterans Affairs, 2012). These latter fig-
ures suggest that the higher rate of violent offending among incarcerated veterans
(vs. non-veterans) in the BJS survey could reflect the fact that veterans who are
non-violent offenders may have been diverted from prison.

Within the category of violent offenses, two types of offenses have been high-
lighted as driving this difference between veterans and non-veterans: sexual offenses
and intimate partner violence. In the BJS data, differences in the rate of violent
offending are due to a higher proportion of veteran inmates convicted of a violent
sexual offense (35% vs. 23% for non-veterans). Regarding intimate partner vio-
lence, through deployments and reintegration, military service often puts stress on
the family unit. When combined with other sequalae associated with military ser-
vice (e.g., head trauma, PTSD, substance use), such stress can increase risk for
physical conflicts between veterans and their partners (Gierisch et al., 2013). In
accordance with this, a review of studies on intimate partner violence among veter-
ans found the prevalence of this offense type to range from 14% to 58%, with rates
highest among veterans with mental health problems (Marshall, Panuzio, & Taft,
2005). These rates are up to three times higher than those found among non-veterans
(16%; Straus & Gelles, 1990).

Although comprehensive, the BJS only provides data on the prevalence and type
of criminal behavior among incarcerated veterans. Population-based data can also
be used to compare the rate of criminal justice involvement among civilians and
veterans in the general population. For example, data from the National Study on
Drug Use and Health from 2002 to 2014 suggests that military service members and
veterans have higher lifetime rates of arrests than their civilian counterparts
(Snowden, Oh, Salas-Wright, Vaughn, & King, 2017). However, the effects were
driven largely by individuals who were only in the military briefly, rather than those
with more extensive military careers. This aligns with the BJS data (Bronson et al.,
2015), which indicates that nearly half of all incarcerated veterans served in the
military less than three years. By comparison, an estimated 28% of active duty sol-
diers from 2004 to 2009 had less than three years of military service (Ursano et al.,
2015). Thus, to the extent that veterans are at increased risk of criminal justice
involvement relative to civilians, this may be driven by those who did not “fit” in the
military culture and discharged early via self-selection or were removed
administratively.
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Mental Health Problems Among Justice-Involved Veterans

Associations between mental health problems and criminal involvement among
veterans have been examined using several different approaches and sample types.
The 2011-2012 data from the BJS provides estimates of mental health problems for
incarcerated veterans. Approximately one-half of all veterans in prison (48%) or jail
(55%) reported that they had been told by a mental health professional that they had
a mental health disorder. These prevalence rates were significantly higher than those
for non-veterans in prison (36%) or jail (43%). Among veterans in prison who were
told they had a mental health disorder, the most common disorder was depression
(27% vs. 24% for non-veterans), followed by PTSD (23% vs. 11%), bipolar disor-
der (17% vs. 16%), personality disorder (16% vs. 13%), anxiety disorder (12% vs.
11%), and schizophrenia or another psychotic disorder (10% vs. 9%). Among prison
inmates who had a mental health disorder, veterans were significantly more likely
to have PTSD or a personality disorder; all other disorder prevalence differences
between veteran and non-veteran prisoners were not statistically significant.
Similarly, among veterans in jail who were told they had a mental health disorder,
the most common was also depression (34% vs. 30% for non-veterans), followed by
PTSD (31% vs. 15%), bipolar disorder (27% vs. 23%), personality disorder (17%
vs. 15%), anxiety disorder (19% vs. 17%), and schizophrenia or another psychotic
disorder (13% vs. 14%). As was observed for prison inmates, among jail inmates
who had a mental health disorder, veterans were significantly more likely to have
PTSD or a personality disorder. In addition, jail inmates who were veterans were
also significantly more likely to have depression, bipolar disorder, or anxiety disor-
der compared to their non-veteran counterparts.

Among prison inmates, no significant difference was found between veterans
and non-veterans on serious psychological distress in the past 30 days (14% veter-
ans, 15% non-veterans). However, veterans were more likely to be in treatment for
a mental health problem (18% vs. 15% for non-veterans), taking prescription medi-
cation (14% vs. 12%), and receiving counseling or therapy from a trained profes-
sional (13% vs. 11%). Veterans were also more likely than non-veterans to have ever
stayed in a hospital overnight for a mental health problem (26% vs. 22%). Among
jailed inmates, there was similarly no significant difference between veterans and
non-veterans on past 30-day serious psychological distress (28% veterans, 26%
non-veterans). However, jailed veterans were more likely than jailed non-veterans
to be in treatment for a mental health problem (26% vs. 19%), taking prescription
medication (22% vs. 17%), and receiving counseling or therapy from a trained pro-
fessional (11% vs. 8%). Jailed veterans were more likely than jailed non-veterans to
have ever stayed in a hospital overnight for a mental health problem (35% vs. 28%).

The BJS data also provide associations between combat experience and mental
health indicators among incarcerated veterans (Bronson et al., 2015). Understanding
the relation between combat trauma and criminal offending is a unique concern
among justice-involved veterans (Blodgett et al., 2015). Among veterans in prison,
those with combat experience were more likely to have an indicator of a mental
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health problem (64% vs. 49% of those without combat experience), equally likely
to have had serious psychological distress in the past 30 days (16% vs. 13%), and
more likely to have been told by a mental health professional that they had a mental
health disorder (59% vs. 44%). Among veterans in jail, those with combat experi-
ence were also less likely to have no indicator of a mental health problem (27% vs.
41% of those without combat experience), more likely to have past 30-day serious
psychological distress (31% vs. 27%), and more likely to have been told by a mental
health professional that they had a mental health disorder (67% vs. 49%).

Associations between mental health problems and criminal involvement among
veterans is further informed by a systematic review of the research literature in this
area (Blodgett et al., 2015). Across 13 samples that reported a general rate of mental
health problems among justice-involved veterans in either incarcerated or commu-
nity settings, 13-62% of veterans had some mental health problems. Rates at the
lower end of the range were based on more strict measures (e.g., a veteran reporting
that a mental health professional had diagnosed them with a specific condition),
whereas rates on the higher end were based on less strict measures (e.g., a veteran
reporting any symptoms of a mental health disorder). Regarding specific mental
health disorders, the prevalence of PTSD in general ranged from 4% to 39% (five
samples), and the prevalence of combat-related PTSD ranged from 5% to 27% (four
samples). Diagnostic rates at the higher end of these ranges were based on a formal
assessment instrument. The prevalence of anxiety ranged from 10% to 51% (six
samples), depression from 14% to 51% (nine samples), bipolar disorder from 3% to
11% (four samples), and adjustment disorder from 8% to 61% (four samples). In
contrast to the wide ranges for these specific disorders, the diagnostic rate for the
broader category of mood disorders ranged from 19% to 29% (5 samples). The
prevalence of psychotic disorders ranged from 4% to 14% (four samples). Only two
samples examined suicide in justice-involved veterans, with reports of 7% and 16%
prevalence of suicidal ideation, and 0% and 1% prevalence of suicide attempts. In
terms of substance use disorders, 21-71% of justice-involved veterans had an alco-
hol use disorder (15 samples), 26-65% had a drug use disorder (11 samples), and
57-61% had an alcohol use disorder, a drug use disorder, or both (two samples).
Co-occurring mental health and substance use disorders were found for 23% and
53% of justice-involved veterans, respectively, in the latter two samples.

Four studies specifically compared justice-involved veterans to other justice-
involved adults (i.e., non-veterans) on rates of mental health and substance use
problems (Blodgett et al., 2015). Findings across these studies were mixed: in con-
trast to differences in the rate of mental health problems that were observed in the
BJS data (Bronson et al., 2015), few significant differences were found in other
studies identified in the systematic review. In addition, five studies compared
justice-involved veterans to other veterans (Blodgett et al., 2015). Despite differences
in how these studies were designed and how they defined the justice-involved and
comparison groups, justice-involved veterans were consistently found to have more
mental health problems, including substance misuse and co-occurring mental health
and substance use disorders, than other veterans. For example, currently incarcerated
veterans were more likely than veterans living in the community to report having
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had prior treatment for, or diagnosis of, a mental health disorder (13% vs. 8%;
Greenberg & Rosenheck, 2009). Regarding alcohol use disorders, comparisons
between justice-involved veterans and other veterans found rates of 44% versus
13% (Erickson, Rosenheck, Trestman, Ford, & Desai, 2008), 29% versus 13%
(Black et al., 2005), and 48% versus 42% (McGuire, Rosenheck, & Kasprow, 2003),
respectively. Regarding drug use disorders, comparisons yielded rates of 49% ver-
sus 7% (Erickson et al., 2008), and 62% versus 39% (McGuire et al., 2003) for
justice-involved veterans versus other veterans, respectively.

Yet another approach to estimating the prevalence of mental health problems
among justice-involved veterans has been to examine data for veterans served by
VHA'’s Veterans Justice Programs. One of these programs—Health Care for Reentry
Veterans—Ilinks veterans to VHA and community services upon reentry from state
and federal prisons. Among veterans with an outreach visit from a Reentry Specialist
who subsequently received VHA care, 69% were diagnosed with at least one mental
health or substance use disorder (57% with at least one mental health disorder, and
49% with at least one substance use disorder; Finlay et al., 2017). The most com-
mon mental health disorders were depression, PTSD, and anxiety. The most com-
mon substance use disorders were alcohol, other drug, and cocaine use disorders.
Thirty-five percent of justice-involved veterans seen in VHA were diagnosed with
co-occurring mental health and substance use disorders.

The prevalence of mental health and substance use disorders has also been
reported for veterans in treatment courts or jails who received an outreach visit from
a Specialist from VHA’s Veterans Justice Outreach program (Finlay et al., 2015).
This study also provides insight into gender differences. Among women, the preva-
lence of mental health and substance use disorders was 88% and 58%, respectively,
compared to 76% and 72% among men. Women had higher odds than men of being
diagnosed with any mental health disorder, depression, PTSD, anxiety, bipolar dis-
order, and personality disorders. Conversely, women had lower odds than men of
being diagnosed with any substance use disorder, and with an alcohol, cocaine, can-
nabis, or other drug use disorder, specifically. Women also had lower odds than men
of being diagnosed with co-occurring mental health and substance use disorders.

Gender differences in mental health indicators among justice-involved veterans
have also been examined using data from the Jail Diversion and Trauma Recovery
Program, which was initiated in 2008 by the Substance Abuse and Mental Health
Services Administration (Stainbrook, Hartwell, & James, 2016). The goal of this
program was to support the implementation of jail diversion in 13 states for persons
with PTSD and other trauma-related disorders, with a priority emphasis on veter-
ans. The rates of mental health and substance use problems were high for both
women and men in this sample, but female veterans reported higher rates of mental
health problems, whereas male veterans reported higher rates of alcohol use
problems. Specifically, more female veterans had a history of mental health treat-
ment, met criteria for PTSD, and had moderate or extreme difficulty related to
global mental health and depression. Female veterans also had higher PTSD symp-
tom severity scores. In contrast, male veterans were more likely than women to
report heavy alcohol use in the past 30 days. There were no differences between
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women and men for illegal drug use, which was reported by slightly over one-third
of the full sample. Overall, these findings are similar to those obtained with a differ-
ent sample and definition of justice involvement (Finlay et al., 2015).

The studies reviewed thus far in this section have examined rates of mental health
disorders among justice-involved veterans. Another approach to establishing links
between mental health and criminal involvement among veterans is to examine the
criminal histories of veterans in treatment for mental health problems. For instance,
one study investigated the prevalence of specific types of criminal arrests among a
large nationally representative sample of male patients in VHA addiction treatment
programs, all of whom served in the military before September 11, 2001 (Weaver,
Trafton, Kimerling, Timko, & Moos, 2013). Among these patients, 85% had at least
one lifetime criminal charge, and 58% had at least three such charges. These charges
were categorized as specific to drugs (25% of patients), driving under the influence
(52%), not related to drugs or alcohol and non-violent (69%), or violent (25%). In
addition, 46% of patients had at least one lifetime conviction, and 17% had at least
three such convictions. Several comparisons were made between patients with
comorbid alcohol and drug use disorders versus those with discrete alcohol or drug
use disorders. The former group had greater odds of lifetime criminal charges (any
and repeated), and of being on parole or probation at the time of treatment admis-
sion, than those with discrete alcohol- or drug-related diagnoses. Similarly, those
with comorbid alcohol and drug use disorders had more than double the odds of
convictions relative to those with just alcohol use disorders, whereas there was no
reliable difference in odds in comparison to those with drug use disorders only.
Patients with comorbid alcohol and drug use disorders had the greatest odds of
reporting prior arrests for nonviolent crimes compared to both substance-specific
groups. They also evidenced increased odds of having any prior violent charge rela-
tive to patients with discrete alcohol use disorders.

Another study of criminal involvement among veterans in VHA addiction treat-
ment found that patients clustered into three profiles based on their criminal history,
which was assessed by type of offense, number of convictions, and number of
months incarcerated (Schultz, Blonigen, Finlay, & Timko, 2015). The three types of
criminal history profiles identified were mild (low numbers of criminal offenses,
convictions, and months incarcerated; 79% of patients); moderate (high number of
public order offenses, repeated convictions, and >3 years incarcerated; 14% of
patients); and severe (violent criminal offenses, repeated convictions, and >10 years
incarcerated; 7% of patients). Patients with mild criminal histories had more severe
alcohol problems than patients with severe criminal histories, whereas patients with
moderate and severe criminal histories were more likely to report having had trou-
ble controlling violent behavior in the 30 days before treatment. However, all groups
improved during treatment such that they did not differ on alcohol or drug use sever-
ity or violent behavior one year after entering treatment.

A third study investigated veterans in addiction or mental health treatment who
reported any lifetime history of military or non-military trauma exposure (Bennett,
Morris, Sexton, Bonar, & Chermack, 2017). Overall, 46% reported a history of any
violent or nonviolent legal charge. More specifically, 22% endorsed a history of any
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violent offense, most commonly for assault (20%), and 39% endorsed a history of
any non-violent offense, most commonly forgery (34%) or violation of probation or
parole (24%). Fifteen percent of the sample endorsed having had both a violent and
nonviolent legal charge.

In summary, across both incarcerated and community settings, justice-involved
veterans appear to have higher rates of mental health disorders than other veterans,
with substance use disorders and PTSD among the most prevalent conditions. Based
on several indicators, mental health problems appear to be more common for incar-
cerated veterans than non-veterans. PTSD and personality disorders, in particular,
are consistently more prevalent among veterans in jails and prisons. Similar to gen-
der differences in the general population, male justice-involved veterans tend to be
at higher risk for substance use disorders, whereas female justice-involved veterans
are at higher risk for other mental health conditions. Among veterans in treatment
for substance use or mental health problems, a history of criminal justice involve-
ment is the norm rather than the exception. A history of criminal justice involvement
is also more common among those with co-occurring mental health and substance
use disorders and those with polysubstance use disorders.

Criminal Recidivism Among Justice-Involved Veterans

Critical to the rehabilitation of justice-involved veterans and other adults is knowl-
edge of the factors that drive risk for criminal behavior. Knowledge of these factors
can guide assessment and treatment planning efforts with justice-involved adults to
minimize risk for future run-ins with the legal system. At the heart of this issue is
managing risk for recidivism, defined as rearrest, reconviction, or reincarceration
for a new offense or violation of the terms of conditional release. For justice-
involved adults generally, recidivism is the norm rather than the exception. For
example, based on data compiled by the BJS on adult prisoners released from 30
states in 2005, 68% were rearrested within three years of release, and 77% were
rearrested within five years of release (Durose, Cooper, & Snyder, 2014).

Comparisons Between Veterans and Non-Veterans

Whether the rate of recidivism is similar or different for incarcerated veterans and
non-veterans following correctional release has, to date, not been directly estimated.
However, some insights into this issue can be gleaned from the 2011-2012 National
Inmate Survey, which examined differences between incarcerated veterans and non-
veterans in their criminal justice histories (Bronson et al., 2015). In both jails and
prisons, veterans are more likely than non-veterans to report being first-time offend-
ers. Specifically, after adjusting for differences in age and race/ethnicity, 32% of
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veterans in jails (vs. 25% of non-veterans) and 27% of veterans in prisons (com-
pared to 23% of non-veterans) had no prior history of incarceration. Further, 43% of
veterans in prison (vs. 55% of non-veterans) and 62% of veterans in jails (vs. 68%
of non-veterans) reported four or more prior arrests. Although firm conclusions can-
not be drawn from these figures alone, they suggest that the rate of recidivism may
be lower for incarcerated veterans than non-veterans. Nonetheless, these figures
also illustrate that recidivism is still the norm among justice-involved veterans,
given that 68% of veterans in jails and 73% of veterans in prisons had at least one
prior episode of incarceration. Consistent with this, data from VHA’s Veterans
Justice Program indicates that veterans served by these programs have an average of
eight arrests in their lifetime (Department of Veterans Affairs, 2012). Together, these
data suggest that many justice-involved veterans, like their non-veteran counter-
parts, are caught in a cycle of contact with the criminal justice system.

The Risk-Need-Responsivity Model: Application to Research
on Recidivism Risk Among Justice-Involved Veterans

The Risk-Need-Responsivity (RNR) model is one of the leading frameworks for
effective correctional rehabilitation (Andrews & Bonta, 2010a, 2010b). This model
outlines the concepts and practices that have the strongest empirical support for
reducing risk for recidivism among offenders. As reflected in its name, risk, need,
and responsivity represent the model’s core principles. Several studies and meta-
analyses have shown that interventions and services that adhere to these principles
have the most evidence for reducing criminal recidivism among offenders (Andrews
& Bonta, 2010a, 2010b; Lipsey & Cullen, 2007). This is particularly true for ser-
vices that attend to program integrity in terms of selecting skilled staff, providing
appropriate training and ongoing supervision, and using structured and manualized
approaches (Bonta & Andrews, 2017). In the following sections, we review these
core principles and discuss their potential application and relevance to efforts to
study recidivism risk among justice-involved veterans (see Table 2.1 for a summary
of this literature).

The Risk Principle and Veterans

The risk principle refers to who should be treated. Specifically, this principle empha-
sizes the importance of matching service intensity to offenders’ level of risk for
recidivism, and prioritizing resources and intensive services for offenders who are
at moderate to high risk of criminal recidivism. Accordingly, offenders who are
estimated to be at low risk for recidivism would not be referred to more intensive
programming and would not be assigned to programs with high-risk offenders.
Indeed, some evidence suggests that low-risk offenders who are assigned to inten-
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Table 2.1 Risk-Need-Responsivity (RNR) model principles and crime prevention initiatives for

veterans

RNR
principles

Relevance to veteran correctional diversion and rehabilitation

Risk

Need more research (cf. Douds et al., 2017; Hartley & Baldwin, 2016;
Rodriguez et al., 2017) about whether VJP are working with moderate and
higher risk cases (e.g., there is a possibility that higher risk cases are
systematically screened out of veterans treatment courts based on offense
severity, VA eligibility, or other admission criteria; e.g., Erickson, 2016);
matching service intensity to risk level; and avoiding mixing cases of different
risk levels (cf. Timko et al., 2016).

Criminogenic risk assessment tools (such as fourth-generation tools that
facilitate comprehensive RNR services plans) are not typically employed in
current correctional diversion and rehabilitation services for veterans
(Rodriguez et al., 2017; but see Hartley & Baldwin, 2016).

There is a pressing need for more research on structured criminogenic risk
assessment with veterans (Elbogen et al., 2010).

There currently exists a violence risk screener tool for use with veterans: the
VIOSCAN (Elbogen et al., 2014).

Need

Traditional clinical assessment tends to involve use of valid assessment tools
for some criminogenic needs (e.g., substance use), yet VJOs have expressed
limitations of traditional clinical measures for some veteran-specific issues
(Douds et al., 2017).

Although no studies of the validity of general criminal risk—need assessment
tools have yet been reported, there is other evidence of the generalizability of
many of the Central Eight risk factors to veterans, as well as some veterans-
specific risk factors (Blonigen et al., 2016; King & Wade, 2017).

Depending on the individual, posttraumatic stress may function as a direct
risk factor (e.g., intrusive symptoms increasing the risk for violent offending;
Bennett et al., 2017), indirect risk factor (distress increasing the risk for
substance misuse), non-criminogenic need (no direct or indirect relationship
with offending in the individual case), or responsivity factor (mood symptoms
decreasing treatment motivation).

There are gaps in VHA services for treating individual criminogenic needs,
and in the availability of evidence-based correctional rehabilitation programs
within VHA (Blonigen et al., 2017).

Research is needed to ensure that veteran diversionary efforts are
predominantly targeting criminogenic needs (versus non-criminogenic needs),
and doing so efficaciously (see Tsai et al., 2018).

General
responsivity

Initiatives have disseminated evidence-based, cognitive behavioral, treatments
throughout VHA (e.g., Karlin & Cross, 2014), including those that address
criminogenic needs (Blonigen et al., 2017).

Cognitive-behavioral treatments for criminal thinking are currently being
piloted within the VHA (Blonigen et al., 2018).

Specific
responsivity

Military culture has been incorporated into diversion efforts (e.g., crisis
intervention team training, veterans treatment courts) as a relevant
demographic factor (Douds et al., 2017; Vaughan et al., 2016).

One intervention for criminogenic thinking has been modified to incorporate
veteran culture: Moral Reconation Therapy (Little & Robinson, 2013).
Other candidate treatment-tailoring factors for justice-involved veterans
include interpersonal trust and stigma (Timko et al., 2014).
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sive programs or monitored frequently may have a higher likelihood of negative
outcomes (Andrews & Dowden, 2006). This may be due to affiliation with high-risk
offenders in such programs or disruption of low-risk offenders’ prosocial networks
and resources (Andrews & Dowden, 2006). At present, research to determine
whether services for justice-involved veterans are adhering to these aspects of the
risk principle is limited. For example, there is some evidence that veteran treatment
courts are effective in reducing recidivism in this population (e.g., Hartley &
Baldwin, 2016). However, it has also been suggested that higher-risk cases are sys-
tematically screened out of admission to these courts based on veterans’ offense
severity or eligibility for VHA services (Erickson, 2016).

Adherence to the risk principle of the RNR model also goes along with the
assessment principle, which directs the use of structured recidivism risk assess-
ments that validly differentiate low-risk from high-risk cases (Bonta & Andrews,
2007). Actuarial and structured professional judgment approaches to recidivism
risk assessment have consistently shown predictive superiority to unstructured pro-
fessional judgment (Fazel, Singh, Doll, & Grann, 2012; Grove, Zald, Lebow, Snitz,
& Nelson, 2000; Hanson & Morton-Bourgon, 2009). Structured assessments of
recidivism risk, particularly fourth-generation tools that facilitate comprehensive
RNR treatment planning and services delivery (e.g., Level of Service/Case
Management Inventory; Andrews, Bonta, & Wormith, 2004) are not typically
employed in diversion and rehabilitation services for veterans (Rodriguez et al.,
2017). Thus, the implementation of tools that facilitate adherence to the risk prin-
ciple may not be widely implemented in crime prevention services for justice-
involved veterans.

In terms of the development and validation of criminogenic risk assessment tools
for the veteran population, such work to date has been limited to the prediction of
violence risk. A five-item violence risk screening tool, the “Violence Screening and
Assessment of Needs” (VIO-SCAN), was derived using two veteran samples—a
random national sample of post-9/11 veterans, and a self-selected regional sample
of veterans from the same service era (Elbogen et al., 2014). The violence risk fac-
tors measured by the VIO-SCAN are financial instability, combat experience, alco-
hol misuse, history of violence or arrests, and comorbid anger and probable
PTSD. Items are scored dichotomously and added together to yield a total score
ranging from O to 5. In the samples noted above, the VIO-SCAN total score was
modestly to strongly predictive of any violence or aggression over the course of
1 year. Although these findings provide preliminary support for use of the VIO-
SCAN to predict risk for violence among veterans, the screener is not regarded as
an actuarial tool per se. Consequently, total scores on the VIO-SCAN should not be
used to assign veterans into probabilistic risk categories (e.g., low, moderate, or
high risk). Rather, the screener should be used to identify which veterans should be
referred for a more comprehensive risk assessment. Although no structured violence
risk assessment tools exist for such a follow-up assessment, evidence-based guid-
ance is available (Elbogen et al., 2010).
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The Need Principle and Veterans

The need principle refers to what should be treated. Specifically, this principle
emphasizes that rehabilitation efforts should primarily target “criminogenic
needs”—i.e., factors that are robust predictors of criminal recidivism and are
changeable. Research to identify the criminogenic needs of justice-involved adults
has been led by Andrews and Bonta (2010b), who highlighted the “Central Eight”
risk factors for recidivism. These risk factors, derived from multiple meta-analyses
(Andrews & Bonta, 2006), consist of the following: (1) history of antisocial behav-
ior—particularly early, frequent, and varied antisocial activities; (2) antisocial per-
sonality pattern—traits such as impulsivity, hostility, sensation-seeking, and callous
disregard for others; (3) antisocial cognitions—attitudes and beliefs that support a
criminal identity and rationalization of criminal acts; (4) antisocial associates—
close relationships with individuals who engage in or are supportive of criminal
behavior; (5) family or marital dysfunction; (6) lack of positive involvement in
school or work; (7) lack of positive involvement in prosocial activities, such as lei-
sure and recreation; and (8) substance use.

The Central Eight represent intermediate targets for rehabilitation due to their
theorized functional relationship to criminal behavior. By contrast, factors such as
low self-esteem, low intelligence, emotional distress, or diagnoses of major depres-
sion or serious mental illness are generally weak predictors of recidivism and are
thus categorized as non-criminogenic needs (Andrews & Bonta, 2006). Targeting
such needs alone—which may need to be addressed for humanitarian, motivational,
or other reasons—without a substantial focus on concomitant criminogenic needs is
likely to be insufficient in reducing risk of recidivism among most criminal offend-
ers. Further, the need principle also goes along with a breadth principle for treat-
ment planning, which involves targeting multiple criminogenic needs when working
with high-risk individuals. With a higher risk level comes a greater number of crimi-
nogenic needs. Thus, when working with high-risk individuals it is best to target the
full range of criminogenic needs rather than focus treatment planning solely or pre-
dominantly on one or two risk factors or on non-criminogenic needs (e.g., a mental
illness that does not have a case-specific connection to an individual’s offending
behavior).

The Need Principle and Veterans: The Central Eight

The validity of the Central Eight in the prediction of criminal recidivism among
civilians has been well established; however, the extent to which these risk factors
apply to justice-involved veterans has received less empirical attention. The impor-
tance of conducting this research is underscored by the fact there are differences
between justice-involved veterans and non-veterans in various demographics linked
to recidivism (e.g., age, marital status, education, and employment), as well as dif-
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ferences between these groups in the prevalence of mental health conditions such as
substance use disorders and PTSD that may suggest a relationship to criminal
involvement (Bronson et al., 2015).

In response to this gap, Blonigen et al. (2016) reviewed the literature to identify
studies examining one or more of the Central Eight risk factors for criminal justice
involvement or criminal recidivism in samples that were exclusively or predomi-
nantly veterans. Thirteen studies were identified; however, due to the relatively
small number of studies, Blonigen and colleagues conducted a narrative review
rather than synthesizing the data through meta-analytic techniques. Notably, no
studies were identified that systematically tested the Central Eight risk factors as
predictors of criminal recidivism in veterans, which represents a significant gap in
the extant literature.

Regarding antisocial history, cognitions, peers, and personality, each risk factor
had at least one study that found a significant link with criminal justice involvement
among veterans. As for the other Central Eight risk factors, substance use was con-
sistently linked to higher risk for criminal justice involvement in veteran samples,
with findings robust across different measurements of substance use and across dif-
ferent service eras (e.g., Vietnam, OEF/OIF/OND). Among all of the Central Eight
risk factors, substance use was most commonly examined as a correlate or predictor
of criminal involvement among veterans. Evidence for an association between the
remaining three risk factors of the Central Eight and criminal involvement in veter-
ans was either mixed (family/marital dysfunction; school/work involvement) or no
studies were identified (prosocial activities). Not included in the review by Blonigen
et al. (2016) was a more recent longitudinal study, which found that family prob-
lems were a significant predictor of future legal problems among veterans in mental
health treatment (Timko, Finlay, Schultz, & Blonigen, 2016).

The Need Principle and Veterans: Beyond the Central Eight

In addition to the Central Eight, there may be other criminogenic needs that are
more common among, or unique to, veterans. Specifically, trauma exposure and
PTSD, traumatic brain injury (TBI), and homelessness are all more prevalent among
veterans than non-veterans, particularly those with a history of criminal involve-
ment (Tsai, Rosenheck, Kasprow, & McGuire, 2014). We turn our attention to these
additional needs in the sections below.

Trauma and PTSD

In the review by Blonigen et al. (2016), several studies were identified that observed
a significant link between combat exposure and PTSD and risk for violent behavior.
For example, multiple studies have found significant associations between combat
exposure with PTSD and both general aggression and intimate partner violence
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(Elbogen et al., 2010). Other work suggests that links between PTSD and violence
in the veteran population may not be direct and may depend on other intervening
variables. For instance, in a large sample of OEF/OIF/OND veterans, PTSD was
found to be a significant predictor of post-deployment arrests among individuals
reporting high levels of anger or irritability (Elbogen, Johnson, Newton, et al.,
2012). Notably, this combination of PTSD and anger/irritability was significant
after controlling for history of prior arrests and substance use problems. PTSD has
also been found to be more strongly linked to violent behavior among individuals
with comorbid substance use disorders (Greenberg & Rosenheck, 2009). For exam-
ple, recent work examining predictors of criminal justice involvement among
substance-using veterans seeking specialty mental health care in VHA found that,
after controlling for various demographic factors and cocaine use, PTSD symptom
severity was associated with violent, but not non-violent, criminal charges (Bennett
et al., 2017). Additional analyses suggested that this effect may have been particu-
larly driven by intrusive symptoms (e.g., recurrent, involuntary distressing memo-
ries of the trauma). Collectively, these studies suggest that PTSD may be a specific
pathway to criminal justice involvement, but that (a) the significance of this risk
factor may be augmented by the presence of other criminogenic needs, and (b) the
link between PTSD and criminal involvement in this population is more strongly
related to violent offending.

TBI

The relationship between TBI and criminal justice involvement is often described as
a function of the behavioral changes associated with TBI, such as increased impul-
sivity, aggression, and low frustration tolerance. Accordingly, TBI has been linked
to increased risk of violent criminal offenses in the general population (Farrer, Frost,
& Hedges, 2012), particularly in the presence of co-occurring mental health prob-
lems (Trudel, Nidiffer, & Barth, 2007). TBI has been highlighted as a specific men-
tal health concern among incarcerated veterans (Pinals, 2010; Rosenthal & McGuire,
2013), and is linked to a higher risk of violent behavior in this population (Elbogen
et al., 2010). The relevance of this issue is often raised for veterans who served in
combat during the Iraq and Afghanistan eras, due to the common use of intermittent
explosive devices in these conflicts (Hoge et al., 2008). However, whether TBI is
uniquely related to criminal justice involvement in veterans above and beyond
PTSD is difficult to determine, given that the two are marked by similar symptoms,
behavioral changes, and often caused by the same event. In a study of Iraq and
Afghanistan returnees, TBI in combination with anger/irritability was not
significantly linked to an increased risk of post-deployment arrests after accounting
for the effects of PTSD and substance use problems (Elbogen, Johnson, Newton,
etal., 2012). Thus, the extent to which TBI is linked to criminal involvement among
veterans may be a function of other comorbid mental health problems (Sreenivasan
et al., 2013).
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Homelessness

Some evidence suggests that the link with criminal involvement may be more com-
mon among veterans than non-veterans. For example, a BJS report indicated that
among state prisoners, a higher proportion of veteran than non-veteran inmates
were homeless prior to incarceration (12% vs. 10%; Mumola, 2000). Other data
from VHA indicates that 30% of incarcerated veterans have a history of homeless-
ness (Tsai et al., 2013), compared to a rate of 18% among a nationally representa-
tive sample of adults in the US with a history of incarceration (Greenberg &
Rosenheck, 2013).

Outside of studies reporting differences in prevalence, there is limited research
that has directly examined whether homelessness is a unique risk factor for criminal
involvement in the veteran population. However, the link between financial stability
and post-deployment adjustment has been examined in a large sample of OEF/OIF/
OND veterans (Elbogen, Johnson, Wagner, Newton, & Beckham, 2012). In this
study, across mental health diagnoses, greater financial stability was significantly
associated with lower likelihood of arrests or aggression. Considered in reverse,
financial instability, which may be conceptualized as a correlate of or precursor to
homelessness, may be linked to criminal involvement among OEF/OIF/OND
veterans.

The Need Principle and Veterans: Synthesizing the Literature

Subsequent to Blonigen et al.” (2016) narrative review of RNR and veteran-specific
risk factors for criminal justice involvement among veterans, King and Wade (2017)
conducted a meta-analysis of the same studies. They broadly conceptualized the
outcomes for 12 of the studies as justice involvement, and the outcome for the 13th
study as violence. The 13 studies were coded for all indicators of the Central Eight
as well as for PTSD, TBI, and homelessness/severe financial problems. Although
more studies are being added to the meta-analysis, preliminary results (see Table 2.2)
are that the number of studies per risk factor ranged from none (leisure—recreation)
to 9 (substance use), with a mode of two studies (antisocial cognitions, homeless-
ness or severe financial problems, and TBI). Most of the Central Eight risk factors—
all but education and employment problems—were reliably associated with justice
involvement among veterans. The magnitude of these effects was small and roughly
consistent with that which is observed with offenders in general (Bonta & Andrews,
2017). Evidence in support of Blonigen et al.’s (2016) suggested veterans-specific
risk factors was strongest for TBI.

Although King and Wade’s (2017) findings are notable, it must be acknowledged
that there was substantial heterogeneity for most risk factors examined in this meta-
analysis, which was likely due to the high degree of measurement variability for
both predictors and outcomes in the observed studies. Nonetheless, these prelimi-
nary meta-analytic results concur with the conclusions of the narrative review of



Table 2.2 Preliminary meta-analysis of central eight risk factors and veteran-specific risk factors
for justice involvement among veterans

Central Eight risk Fail- |7 95% CI

factors k |N 0] P safe n | Random | Fixed | Random | Fixed
Antisocial history |4 |3176 | 133.30** |97.75% | 392 | .26* 38 1 [.09, .42] | [.36, .41]
Antisocial 2 /2150 | 1.16 13.59% |2 .06 .06 | [.02,.10] |[.03,.10]
thinking

Antisocial 4 11605 637 52.90% |21 A1 49 104, .17] | [.10, .18]
associates

Antisocial 512672 |51 21.74% | 103 | .16** A5 112,217 | [12, 18]
pattern/

personality

Substance use 9 145,927 |50.89* | 84.28% | 737 |.13** .09+ 1 [.08, .17] | [.08,.10]
Education/ 8 159,507 | 110.13** | 93.64% | 28 .06 -01 |[.01,.12] | [-01,.0]
employment

problems

Family/marital 7 122,238 | 7217 | 91.69% | 585 |.12* 207 | [.06, .18] | [.19, .21]
problems

Leisure/recreation |0 | — - - - - - _ _

deficits

Traumatic stress |6 |59,202 |20.97* 76.16% | 102 .04~ .04=+ 1 1.01,.08] | [.03,.04]
Homelessness/ 2 12998 22.35"* 195.53% | 12 .09 .07 | [-.06, [.04,.10]
severe financial 23]

problems

Traumatic brain 2 12998 4.97* 79.87% | 32 2% 13+ 11,05, .19] | [.10, .16]
injury

Note. One study involved violence or aggression as the outcome variable—conduct that could poten-
tially give rise to a justice system contact. Also, one study contributed effect size information to both
the antisocial thinking and antisocial pattern/personality domains based on partially overlapping
variables (i.e., one item was used as a measure of antisocial thinking, and that same item alongside
two other items was used as a measure of antisocial pattern/personality). Given the small number of
primary studies identified by Blonigen et al. (2016), what was considered a measure of a risk factor
was sometimes quite broad (e.g., in one study, at least 50-100% disabled—relative to 0—49% dis-
abled—was treated as an education/employment deficit, among other more straightforward educa-
tion/employment problem indicators reported in that same study). Outcomes also ranged from
retrospective to cross-sectional to prospective. Some primary reports were not entirely clear as to the
direction of effect sizes; in these instances, educated judgments were made about the direction of
effects, with final resort to the hypothesized direction of the effect based on prior theory and data
about the Central Eight with general offenders. Some studies did not specify non-significant results;
0 was imputed for the effect size in these instances. Multivariable results were used when bivariable
results were not available. Likewise, standardized regression (beta) coefficients were used as an
estimate of the correlation coefficient when no other effect sizes could be extracted. The reported
results used the average effect size across several measures of a single risk factor or outcome within
single studies or samples (i.e., if multiple studies utilized the same sample); note, however, that a
single effect size for each study could have been selected instead—using the single most theoreti-
cally relevant effect, for instance. Significant Q values and I* values greater than 50% or 75%,
respectively, indicate noteworthy statistical heterogeneity among primary studies, which may be due
to clinical, methodological, or other/unknown differences among those studies. When statistical het-
erogeneity is present, the random effects results are likely the preferable effect size estimates.
Rosenthal’s fail-safe n is also reported, which is the estimated number of studies with null results
(e.g., unpublished research) that would be needed to make the aggregate effect size non-significant
*p <.05

*p <.01

“*p <.001
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this literature (Blonigen et al., 2016) and justify more research on the Central Eight
risk factors in veterans. A useful future direction would be prospective, multi-wave
validation studies of either general offender criminogenic risk assessment tools, or
veteran-specific criminogenic risk assessment tools, in samples of justice-involved
veterans.

The Responsivity Principle and Veterans

The responsivity principle refers to how justice-involved individuals should be
treated and consists of two components—general responsivity and specific respon-
sivity. General responsivity emphasizes the importance of using structured treat-
ments with a cognitive-behavioral orientation to reduce risk for recidivism among
offenders. In support of this principle, meta-analyses of cognitive-behavioral treat-
ments for reducing recidivism, which generally focus on restructuring maladaptive
cognitions and behaviors, indicate significant reductions in the rate of recidivism
(ranging from 8% to 25%) relative to comparison treatments (Aos, Miller, & Drake,
2006; Landenberger & Lipsey, 2005; Wilson, Bouffard, & MacKenzie, 2005). These
reductions have been observed across a range of offender types.

The cognitive-behavioral interventions that have shown the most promise in
reducing risk of recidivism are ones that focus on restructuring antisocial thinking
(Blodgett, Fuh, Maisel, & Midboe, 2013). The most commonly studied treatments
of this kind are Moral Reconation Therapy (MRT; Little & Robinson, 1988),
Thinking for a Change (T4C; Bush, Glick, & Taymans, 2011), and Reasoning and
Rehabilitation (R&R; Ross, Fabiano, & Ross, 1986). Each intervention is manual-
ized, delivered in a group format, and uses exercises and homework assignments to
modify antisocial personality patterns, cognitions, and affiliations. In so doing,
these interventions were designed to directly address the criminogenic needs from
the RNR model that are associated with the highest risk of recidivism (Andrews &
Bonta, 2010b). In terms of their evidence, meta-analyses of MRT (Aos et al., 2006;
Ferguson & Wormith, 2013; Little, 2005) and R&R (Aos et al., 2006; Tong &
Farrington, 2006; Wilson et al., 2005) have found that justice-involved adults receiv-
ing these treatments have significantly lower rates of recidivism relative to partici-
pants receiving other interventions or no treatment. For example, compared to
participants from control conditions, the rate of recidivism is reduced by one-third
among justice-involved adults receiving MRT (Ferguson & Wormith, 2013).
However, none of these studies was a randomized controlled trial. The research base
for T4C is much less extensive than MRT or R&R; however, multiple studies have
also reported positive effects on recidivism (Lee et al., 2012; Lipsey & Cullen,
2007) and social and interpersonal functioning (Golden, 2002).

For justice-involved veterans, particularly those who are eligible for and linked
to VHA services (Blue-Howells, Clark, van den Berk-Clark, & McGuire, 2013),
adherence to the principle of general responsivity is demonstrated by VHA’s com-
mitment to providing evidence-based, cognitive-behavioral interventions for veter-
ans with substance use and other mental health disorders (Karlin & Cross, 2014).
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Such interventions often include relapse prevention and social skills training, which
do not directly target antisocial thinking but have nonetheless been found to be
effective for improving outcomes among justice-involved adults (Milkman &
Wanberg, 2007). Further, among veterans with co-occurring substance use and
mental health disorders, one study found a 33% decrease in criminal recidivism
among veterans who received services in VHA, but a 48% increase among veterans
who received services from the state (Pandiani, Ochs, & Pomerantz, 2010).

Cognitive-behavioral interventions that more directly target antisocial thinking
(MRT, T4C, and R&R) have not yet been implemented systematically within VHA
or other offender rehabilitation settings for veterans. Interviews with Specialists
from VHA'’s Veterans Justice Programs found that, by and large, justice-involved
veterans have access to services that address most risk factors of the Central Eight,
but access to services and cognitive-behavioral interventions that directly target
antisocial thinking are limited (Blonigen et al., 2016). Indeed, no trials to date have
examined the efficacy or effectiveness of MRT, T4C, or R&R with justice-involved
veterans. However, a multisite randomized controlled trial of MRT for justice-
involved veterans in VHA mental health residential treatment programs is currently
underway (Blonigen et al., 2018). The results will provide the first test of the effec-
tiveness and potential widespread implementation in VHA of a cognitive-behavioral
treatment for antisocial thinking to reduce recidivism and improve health outcomes
among justice-involved veterans.

The specific responsivity principle emphasizes the importance of tailoring or
adapting services or interventions to recipients’ unique strengths and characteristics
(e.g., learning styles, intellectual abilities; demographic or cultural factors) to facili-
tate their full engagement and participation in treatment. A review of evidence-
based treatments for criminal recidivism, including MRT, T4C, and R&R, noted
that during reintegration (i.e., entering civilian life after military service), veterans
often feel isolated and disconnected from loved ones and other civilians and, in
general, struggle with interpersonal relationships (Timko et al., 2016). Such strug-
gles can lower tolerance for frustration, increase suspicion of others’ intentions, and
ultimately increase risk for criminal involvement (Brown, 2008; Halvorson, 2010).
Thus, treatments for recidivism for veterans may need to incorporate more trust-
building activities and emphasize the formation of healthy interpersonal relation-
ships. Self-stigma regarding substance use, mental health issues, and associated
problems such as criminal justice involvement is also common among veterans
(Glynn et al., 2014). To mitigate this stigma, treatments for recidivism could be
adapted for veterans by framing the treatment as a “class” or “education” rather than
therapy per se.

Specific responsivity often includes consideration of cultural factors. In this vein,
treatments for recidivism could incorporate veteran culture into their curricula, sim-
ilar to how military service is emphasized as a relevant demographic factor in vet-
eran treatment courts (Douds, Ahlin, Howard, & Stigerwalt, 2017; Vaughan,
Holleran, & Brooks, 2016). Among the three main treatments for antisocial think-
ing, only the materials for MRT have been adapted for veterans (Little & Robinson,
2013). These adaptations entailed revisions to the workbook, titled “Winning the
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Invisible War,” which includes veteran-centric examples and stories rather than
changes to the content of the MRT steps or exercises. The ongoing trial of MRT in
VHA (Blonigen et al., 2018) is using the new veteran-specific curriculum.

Impact of Criminal Records on Employment and Housing
Among Veterans

Critical to breaking the cycle of recidivism and promoting long-term recovery
among justice-involved veterans is identifying and addressing the barriers to
employment and stable housing for these veterans following release from correc-
tional settings. Those with a criminal history may face a range of barriers to finding
employment or housing (Pager, 2003; Western, Kling, & Weiman, 2001). In this
section, we review extant research examining the impact of a criminal record on the
employment and housing statuses of formerly incarcerated veterans.

Employment

As for many justice-involved adults, unemployment is a significant issue among
justice-involved veterans. The most recent BJS data indicate that approximately
one-quarter of veterans incarcerated in jails and prisons were unemployed in the
month prior to their arrest (Mumola, 2002). For these and other justice-involved
veterans, a key question concerns the major barriers to employment in this popula-
tion. This question was the focus of a narrative review that sought to identify the
most salient barriers to employment faced by justice-involved adults and examine
their generalizability to justice-involved veterans (McDonough, Blodgett, Midboe,
& Blonigen, 2015). Thirty-two studies were reviewed and eight barriers were iden-
tified using qualitative methods. The study concluded that most of the employment
barriers that justice-involved veterans likely face—i.e., lack of education and voca-
tional skills; lack of job-readiness skills and criminogenic thinking; competing
needs (e.g., mental health and other substance use problems); homelessness; legal
restrictions; and employer stigma and criminal background checks—are barriers
faced by justice-involved adults more generally. However, some important nuances
to these findings were highlighted. For example, regarding lack of education and
vocational skills, incarcerated veterans tend be more highly educated than their non-
veteran counterparts (Bronson et al., 2015). In addition, veteran inmates are more
likely to have held a job in the month prior to arrest (e.g., 78% vs. 67% in state
prisons; 72% vs. 63% in jails; Mumola, 2000). Thus, a lack of education or voca-
tional skills may not be as prominent of a barrier to employment for justice-involved
veterans as other justice-involved adults.
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In terms of competing needs and homelessness, compared to non-veterans in the
criminal justice system, veterans have higher rates of substance use and other men-
tal health disorders (Bronson et al., 2015) and homelessness (Fargo et al., 2012).
Thus, it may be critical for employment interventions for justice-involved veterans
to be integrated with treatment for substance use, other mental health problems, and
housing assistance. Finally, in terms of legal restrictions, denying employment to
applicants solely because of their criminal records may violate Title VII of the Civil
Rights Act of 1964 (Equality Employment Opportunity Commission, 2012).
However, such applicants can, in certain circumstances, be disqualified from
employment in jobs that would put them in contact with vulnerable groups such as
children or the elderly (Equality Employment Opportunity Commission, 2012). The
offense profile of justice-involved veterans is marked by greater prevalence of vio-
lent criminal charges, particularly sexual offenses, than non-veterans, which may
preclude more veterans from employment in positions that put them in contact with
vulnerable groups.

Two unique barriers to employment for justice-involved veterans have also been
identified (McDonough et al., 2015). First, employers can receive information on
the military discharge status of applicants, and they may be reluctant to hire indi-
viduals with a less than honorable discharge. Less than a quarter of incarcerated
veterans in jails and prisons received such a discharge from the military (Bronson
et al., 2015); however, those who did tended to have lengthier and more serious
criminal histories, as well as higher levels of prior substance use problems (Noonan
& Mumola, 2007). Another unique barrier to employment for justice-involved vet-
erans is entitlements and financial disincentives (e.g., VA disability compensation),
which may reduce motivation to find formal or full-time employment (Tsai &
Rosenheck, 2013, 2016). For example, most justice-involved adults face a host of
financial obligations that may subject them to wage garnishment following release
from prison (i.e., having a certain amount of one’s paycheck automatically withheld
and sent directly to another institution or individual to pay off a debt; Visher,
LaVigne, & Travis, 2004). Among service-connected veterans, a concern that
employment would reduce receipt of benefits has been linked to an increased will-
ingness to turn down a job (Meshberg-Cohen, Reid-Quinones, Black, & Rosen,
2014). Similarly, a national study of Veterans Treatment Court participants observed
that those receiving VA or non-VA benefits were less likely to be employed (Tsai,
Finlay, Flatley, Kasprow, & Clark, 2018). Thus, through efforts such as expanding
vocational rehabilitation services, or offering benefits counseling at the time of ben-
efits application to address potential misconceptions (Tsai & Rosenheck, 2013),
there may be value in helping justice-involved veterans overcome disincentives to
seeking or obtaining employment.

Few studies have directly examined the impact of a criminal record on employ-
ment among veterans (see McDonough et al., 2015). A recent study examined
whether history of criminal justice involvement and other factors were associated
with employment among homeless veterans across 19 sites in the Housing and
Urban Development-Veterans Affairs Supportive Housing (HUD-VASH) program
from 1992 to 2003 (Tsai & Rosenheck, 2016). A history of criminal justice involve-
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ment was not significantly associated with job attainment or earnings, whereas a
diagnosis of a psychotic disorder and reliance on public-support income were nega-
tively associated with these outcomes. In contrast, a secondary analysis of data from
arandomized trial comparing supported employment with treatment as usual among
job-seeking veterans with spinal cord injuries found that participants with felony
convictions were generally less likely to find employment regardless of study condi-
tion (LePage, Ottomanelli, Barnett, & Njoh, 2014).

Taken together, the reviewed findings are mixed in terms of whether a criminal
record directly impacts the employment prospects of justice-involved veterans.
Nonetheless, barriers to work such as financial disincentives and competing needs
(e.g., psychiatric problems; McDonough et al., 2015) may serve as indirect path-
ways that impact homeless veterans with a history of justice involvement. Such
effects may also hamper the impact of evidence-based work-related interventions,
such as supported employment. Further, as previously discussed, employment
deficits have been associated with justice involvement among veterans, and thus
may constitute a criminogenic risk factor for justice-related outcomes.

Housing

Homelessness and criminal justice involvement are closely intertwined (Greenberg
& Rosenheck, 2008), and arrest history predicts longer duration of homelessness
(Caton et al., 2005). It may be asked whether a history of incarceration has an
impact on veterans’ housing status following reentry from a correctional setting.
Release from a correctional setting is a high-risk period for many individuals and
can lead to returns to homelessness for those who lack sufficient assistance or
support (Metraux, Byrne, & Culhane, 2009). Studies have examined the role of
criminal history on the housing status of veterans participating in permanent sup-
portive housing programs, which combine permanent housing subsidies with sup-
portive services such as case management to assist veterans with obtaining and
maintaining their housing. The HUD-VASH program is the largest supported hous-
ing program in the country for homeless veterans. Among veterans in HUD-VASH
from 1992 to 2003, neither having a substance use problem nor a more extensive
criminal history were associated with how quickly veterans became housed (Tsai,
O’Connell, Kasprow, & Rosenheck, 2011). Another study compared the outcomes
of veterans enrolled in HUD-VASH with different criminal histories over a one-year
period (Tsai & Rosenheck, 2013). At time of entry into HUD-VASH, most partici-
pants had at least one criminal charge (79%) and those with more extensive criminal
histories had poorer housing status. However, after enrollment into the housing pro-
gram, extent of criminal history was not associated with housing status and all
groups showed substantial improvement on housing.

More recent research on veteran participants from the HUD-VASH program has
examined factors affecting premature exit from this program, including the impact
of criminal justice history. Among veterans who enrolled in HUD-VASH, several
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psychosocial factors have been linked to premature program exits (i.e., before being
placed in permanent community housing), including a diagnosis of SUD and crimi-
nal justice involvement (Gabrielian et al., 2016). Data from a multisite study of the
HUD-VASH program has also been used to identify factors associated with exiting
the program due to incarceration and returning to homelessness (Cusack &
Montgomery, 2017). While only 6.6% of exits were due to incarceration, veterans
with a previous incarceration were 13 times more likely to exit the program because
of reincarceration. A drug use disorder diagnosis also increased risk of this outcome
more than two-fold, and a decrease in outpatient visits for substance use prior to exit
increased risk for the outcome nearly four-fold. Finally, a history of incarceration,
either prior to program entry or at the time of exit, was a significant predictor of
experiencing another period of homelessness after program exit. Collectively, these
findings highlight the vicious cycle of homelessness and incarceration that occurs
among many veterans, and the need for housing and reentry services (i.e., services
to assist persons with reintegration into the community from correctional custody)
to assess for this risk and intervene to break the cycle. It is noteworthy that the
receipt of service-connected income reduced the risk of exiting the HUD-VASH
program due to incarceration by half (Cusack & Montgomery, 2017). Thus, services
that provide employment training to assist veterans with obtaining a stable income
during reentry from jail or prison may be beneficial in helping veterans break the
cycle of homelessness and incarceration.

Directions for Future Research

The available literature on justice-involved veterans highlights the unique pathways
to criminal justice involvement in this population and the range of characteristics
and risk factors that characterize this distinct yet heterogeneous group. Importantly,
while veterans make up a significant sub-population of adults incarcerated in jails
and prisons in the US, most veterans never become involved in the criminal justice
system. However, for those who do, substance use and mental health problems are
common, with the available evidence suggesting that these issues are more common
among veterans than non-veterans in correctional settings.

Although veterans who become involved in the criminal justice system appear to
have lower rates of criminal recidivism than non-veterans, reoffending is still the
norm among justice-involved veterans. Nevertheless, there remains an absence of
studies directly estimating the rate of criminal recidivism among justice-involved
veterans, relative to that of their non-veteran counterparts. Further, research focused
on the development and validation of criminogenic risk assessment tools for the
veteran population may be needed. The development of a violence risk screening
instrument for use with veterans is promising, but there are as of yet no validated
comprehensive risk assessment tools for general, violent, or sexual recidivism
among veterans. As such veteran-specific tools are developed, it will be critical to
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verify whether they provide more accurate predictions of recidivism risk among
justice-involved veterans than other established risk assessment tools for the general
offender population.

The RNR model can serve as a useful framework for studying risk assessment
and management with justice-involved veterans. In accordance with the need prin-
ciple, prospective, multi-wave studies are needed to systematically identify the
dynamic risk factors that predict recidivism in this population. Ideally, such studies
would determine whether there are different risk factors, or differences in the effect
size for these factors in the prediction of criminal recidivism, between veterans and
non-veterans, and whether promoting change in these risk factors reduces risk for
future criminal justice involvement in veterans. In this vein, the extent to which
trauma/PTSD, TBI, and homelessness/financial instability may be veteran-specific
risk factors for recidivism—exerting effects beyond the generally applicable Central
Eight criminogenic needs from the RNR model—should be clarified. Future
research exploring factors that moderate and mediate associations between risk fac-
tors and criminal involvement and recidivism among veterans will be beneficial.
More research is also needed to understand the types of interventions that are most
effective for reducing risk for criminal recidivism among veterans, and if and how
treatments for criminal recidivism that were developed and validated with non-
veterans need to be adapted to meet the needs of justice-involved veterans.

In terms of employment status among formerly incarcerated veterans, future
studies should directly assess which barriers to employment for justice-involved
adults are most relevant to the veteran population. At present, the available literature
suggests that incorporating substance use or mental health treatment into
employment training programs may be critical for justice-involved veterans. There
is also value in further investigating how best to overcome the financial disincen-
tives to seeking or obtaining employment among veterans who receive public ben-
efits. Regarding housing status, formerly incarcerated veterans appear to benefit
from supportive housing programs as much as veterans without a criminal history;
however, formerly incarcerated veterans are at increased risk for dropout, particu-
larly if they have a more extensive criminal history and do not stay engaged in
addiction treatment services. Research examining how best to maintain veterans’
engagement in employment training services may help to mitigate this crimino-
genic risk.

In conclusion, the available literature highlights a number of key differences
between justice-involved veterans and their civilian counterparts and illustrates how
consideration of an individual’s military history can provide important context to
understanding their pathway to criminal involvement. More research is needed to
fully understand the unique criminogenic risks and needs of this group of justice-
involved adults. A richer understanding of these issues will aid in the development
and implementation of the highest quality correctional services for the men and
women who served their country but are caught in a cycle of involvement with the
criminal justice system.
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Chapter 3 )
VA Programs for Justice-Involved Veterans <o

Sean Clark and Bessie Flatley

To identify justice-involved Veterans and contact them through
outreach, in order to facilitate access to VA services at the
earliest possible point. Veterans Justice Programs accomplish
this by building and maintaining partnerships between VA and
key elements of the criminal justice system.

—Mission Statement, Veterans Justice Programs
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Introduction

The U.S. Department of Veterans Affairs operates two national programs—Health
Care for Reentry Veterans and Veterans Justice Outreach—focused specifically on
veterans who are involved with the criminal justice system. Although these pro-
grams are active in thousands of criminal justice settings across the country, they are
relatively unknown outside VA and criminal justice circles. This chapter introduces
the work of these programs, and situates them both within their historical context as
outreach programs operated by the federal government, and within the current con-
text of justice involvement among U.S. Veterans. First, we examine veterans’ preva-
lence among the overall U.S inmate population, as well as trends in the rates at
which they are incarcerated. Next, we consider some examples of Federal efforts to
serve justice-involved veterans over the past century. Following this review is a brief
history of the creation and development of the U.S. Department of Veterans Affairs’
Veterans Justice Programs, which we track alongside the rapid expansion of the
Veterans Treatment Court model. Next, we describe the two Veterans Justice
Programs as they exist today. We also review available data on outcomes for veter-
ans served by these VA programs. Finally, we conclude by examining an area of
current growth for the Veterans Justice Programs.

Veterans’ Presence in the Criminal Justice System

The U.S. Department of Justice’s Bureau of Justice Statistics has collected data on
incarcerated veterans since the late 1970s, as part of its broader mandate to study
U.S. prison and jail populations as a whole (see Blonigen & Timko, elsewhere in
this volume, for a more detailed assessment of criminal justice involvement among
veterans). Its periodic assessments over this period reveal a significant change in the
prevalence of veterans among these inmate populations: although veterans were
over-represented in inmate populations when BJS began this work in the post-
Vietnam era, their share of the overall prison and jail populations has steadily
declined. As a result, veterans are now under-represented in prisons and jails, com-
pared to their numbers in the U.S. adult population. Figure 3.1 charts this decline
over the course of five BJS surveys conducted between 1978 and 2011-12.

These data reflect veterans’ decreasing presence in correctional settings, but they
also contextualize this decline in terms of a parallel trend: over the same period,
veterans’ share of the overall U.S. population has declined as well. Bronson and
colleagues draw this connection explicitly in summarizing their findings: “In 1978,
19% of U.S. adult residents, 24% of prisoners, and 25% of jail inmates were mili-
tary veterans. By 2011-12, veterans accounted for 9% of the general population,
8% of state and federal prisoners, and 7% of jail inmates.” (Bronson, Carson,
Noonan, & Berzofsky, 2015). Over this same period, the rates at which veterans are
incarcerated have also declined, and veterans remain less likely to be incarcerated
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Fig 3.1 Estimated percent of veterans in the U.S. resident population in prison and jail, 1978,
1985, 1998, 2004, and 2011-12 (Source: BJS)
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Fig. 3.2 Incarceration rate of veterans in prison and jail, 1978, 1985, 1998, 2004, and 2011-12
(Source: BIS)

than their non-veteran counterparts in the U.S. adult population. Figure 3.2 depicts
rates of incarceration among veterans and non-veterans, as estimated by BJS.
Although veterans’ declining share of U.S. inmate populations is at first glance a
cause for celebration among those concerned about this group, the fact that this
decline mirrors a broader trend in the U.S. must temper this enthusiasm. Veterans no
longer occupy a disproportionately high number of prison and jail cells, but the
number of veterans in such facilities is still high in absolute terms (181,500 in
2011-12, according to BJS). An estimated 1.1 million veteran arrests each year also
indicates a substantial amount of involvement with the criminal justice system,
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although of course such involvement does not always result in incarceration
(Mumola & Noonan 2008). As discussed in the next section, the Federal government’s
awareness of the justice-involved veteran population has a long history, as does its
treatment of justice-involved veterans as a group of particular concern.

History/Development of Veterans Justice Programs

Efforts by the Federal government to serve justice-involved veterans date to the
years following World War I, when the newly formed Veterans Bureau coordinated
a national survey (referred to as a “prison clean up”) to identify incarcerated veter-
ans and connect them with needed treatment and benefits (Seamone, 2013). That
initiative by the Veterans Bureau, an institutional forerunner of today’s
U.S. Department of Veterans Affairs (VA), did not lead to sustained programming
for justice-involved veterans at the national level. This lack of continuity reflected,
in part, a shift in VA’s position on the extent of its legal authority to provide services
to veterans while they were incarcerated. By the 1980s, VA’s work with incarcerated
veterans was largely limited to outreach with a focus on accessing services post-
release, including by the Readjustment Counseling Service (better known as Vet
Centers) and the recently created Homeless Programs. In 1999, VA issued a regula-
tion that rendered veterans ineligible for VA health care services while they were
incarcerated, citing the duty of the government entity responsible for veterans’
incarceration to meet their health care needs (Medical Benefits Package, 1999).
Although this established clear limits on VA’s role in serving incarcerated veterans,
the next decade would see the agency systematize and prioritize its outreach to this
population, within those new limits.

In 2000, the U.S. Department of Justice’s Bureau of Justice Statistics published
“Veterans in Prison or Jail.” This report presented the findings of anonymous sur-
veys BJS had conducted with prison and jail inmates, specifically those for inmates
who reported having served in the U.S. military. Based on its analysis of these sur-
vey results, BJS estimated that approximately 10% of inmates in U.S. prisons and
jails were veterans (Mumola, 2000). The following year, the President signed into
law the Homeless Veterans Comprehensive Assistance Act of 2001 (2012). This
directed VA to work with the Department of Labor, the Bureau of Prisons, and state
correctional authorities to identify incarcerated veterans and contact them through
outreach, in order to provide information and assistance with accessing services
upon release, particularly regarding health care, benefits, and employment.

In 2004, the VA Office of Mental Health Services adopted a new strategic plan
that called for outreach to incarcerated Veterans nationwide. In 2006, VA’s Under
Secretary for Health issued guidance to VHA facilities on conducting prison out-
reach, establishing the policy framework and operational parameters that would
define the agency’s future work in the area, and creating the program that would
come to be known as Health Care for Reentry Veterans (HCRV). In 2006 and 2007,
VHA hired 38 new staff (initially called Incarcerated Veterans Outreach Specialists)
to conduct outreach to veterans in prison.
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Once hired and trained, these new staff quickly began gaining access to prison
facilities across the U.S. By Fiscal Year 2009, HCRV Specialists were conducting
outreach in 877 (68%) of the 1294 state and Federal prisons operating at the time.
Maintaining this large geographic footprint required Specialists to travel extensively
between prison facilities in their assigned coverage areas, and a rigorous travel
schedule remains a defining characteristic of the program today.

VHA expanded its justice-focused efforts in 2009, when it required that every
VA medical center provide outreach to veterans at earlier stages of the criminal
justice process. Each facility was tasked with designating a member of its existing
outreach staff as a Veterans Justice Outreach Specialist, with the understanding that
this individual would provide outreach in criminal justice settings as a collateral
duty. VHA began hiring full-time VJO Specialists in 2010, adding new positions
each year as demand for VJO services increased; as of Fiscal Year 2018, VA funded
314 such positions nationally.

A significant factor driving this increase in demand for VJO services has been the
rapid expansion of the Veterans Treatment Court model throughout the U.S. (see
Baldwin, elsewhere in this volume, regarding Veterans Treatment Courts). The first
treatment court to focus on the needs of veteran defendants was the Alaska Veterans
Court, which started in 2004. In February 2008, after extensive consultation and
planning with veterans’ organizations, the local VA medical center, and others,
Judge Robert Russell launched the Buffalo Veterans Treatment Court (Russell,
2009). With its inclusion of local veterans volunteering as mentors for court partici-
pants, the Buffalo VTC established the model on which most courts that followed it
would base themselves (Holbrook & Anderson, 2011).

The number of VTCs operating across the nation has been rapidly increasing
since the launch in 2008 of Judge Russell’s Buffalo Veterans Treatment Court. A
total of five VTCs were operating by the end of that year, and an additional 20 courts
opened in 2009. By 2011, there were 128 such courts. That number more than dou-
bled over the following 2 years, and 2013 saw 271 courts in operation across the
country. As of June 30, 2016, there were 461 VTCs and other veteran-focused
courts, spread across 47 states.

Utilizing an interdisciplinary court team approach, VTCs provide the opportu-
nity for treatment and rehabilitation as an alternative to incarceration by addressing
the mental health and substance use treatment needs of justice involved veterans
(Clark, McGuire, & Blue-Howells, 2010; Smee et al., 2013). They also attend to
psychosocial problems court participants may experience, such as homelessness
and unemployment.

Justice for Vets, the VTC-focused element of the National Association of Drug
Court Professionals (NADCP), includes access to VA health care as one of the “Ten
Key Components” of a VTC (Russell, 2009), and in their role as essential members
of the court team, VJO Specialists serve as liaisons between the courts and VA
Medical Centers to help ensure VA health care access for court participants. In this
role, VIO Specialists help determine whether court participants are eligible for VA
health care, and for those who are and elect to engage with VA treatment, VIO
Specialists facilitate access to VA programs in response to each veteran’s clinically
assessed needs.
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VJO Specialists participate as court team members of VTCs that meet the defini-
tion of a Veterans Treatment Court as defined by NADCP, as well as other veteran-
focused courts and courts with separately designated dockets for veterans. According
to the VJP National Program Office inventory on VJO Specialist court involvement
in VTCs and other veteran-focused court programs (Flatley, Clark, Rosenthal, &
Blue-Howells, 2017), as of the end of June 2016, a total of 241 VJO Specialists
were responsible for covering 461 operational VTCs and other veteran-focused
courts or veterans dockets. More than two-thirds of these courts accept veterans
ineligible for VA health care services. For those veterans who are ineligible for VA
health care, the VJO Specialist’s role is limited to connecting them with the com-
munity services most appropriate to their treatment needs. This function may also
be performed by the court coordinator or other court staff, instead of the VJO
Specialist. For veterans who are engaged in VA and/or community treatment pro-
grams, with the veteran’s permission, VJO Specialists provide regular updates to the
treatment team on his/her progress in treatment, providing the judge with critical
information which is used to determine how a veteran’s case will proceed.

The means by which VJO Specialists participate as court team members varies
according to the needs of the court and VJO Specialist availability—for example,
more than half of Specialists are responsible for the coverage of two or more courts.
But overall, VJO Specialists are actively engaged in court participation; 75% always
participate in court sessions in person, and spend an average of 18 h per month
interacting with the court team in court sessions or staffings on non-court days.
Court schedules vary considerably, but nearly 80% of the courts under the coverage
of VJO Specialists meet at minimum two times a month, and some courts meet as
often as twice a week.

These courts also vary in their criteria for participation, and in their structural
complexity. In addition to allowing both VA-eligible and ineligible veterans to par-
ticipate in court, most courts accept participants charged with offenses of varying
severity. Nearly two-thirds of the courts VJO Specialists work in accept both felony
and misdemeanor cases. Over 60% of courts will consider all violent offenses,
including domestic violence, when determining whether a veteran is eligible to par-
ticipate in court (in many jurisdictions, veterans facing violent charges are admitted
only with the consent of the alleged victim).

Functions

Today, VA’s Veterans Justice Programs provide outreach, and facilitate access to
needed VA services, to veterans across the full spectrum of the criminal justice sys-
tem. Demographic information is available for 12,343 Veterans served by the
Veterans Justice Programs (3388 served by HCRV and 8955 served by VJO) during
Fiscal Year 2017 (October 2016 to September 2017) (Northeast Program Evaluation
Center (NEPEC), 2017a, 2017b). The majority of veterans who entered both
programs in FY 17 were white/non-Hispanic, and male; however, HCRV veterans
were slightly older on average with a mean age of 52 as compared to 44 for VIO
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veterans. Because of the demonstrated nexus between incarceration and homeless-
ness, especially for the adult males who constitute the majority of the Veteran popu-
lation, both programs are components of VA’s Homeless Programs (Burt, Aron, &
Lee, 2001; see also Ritchie, elsewhere in this volume, regarding the link between
incarceration and homelessness). During the twelve months prior to the arrest asso-
ciated with entry into Veterans Justice Programs in FY 2017, 26% of veterans who
entered the HCRV Program and 37% of veterans who entered the VJO Program
were living on the street or in a shelter. At program entry, 38% of veterans entering
VJO and 40% of veterans entering HCRV were literally homeless, at imminent risk
of losing housing, or unstably housed (NEPEC, 2017a, 2017b). Most veterans
served by these programs reported several prior encounters with the criminal justice
system: in VJO, while 8% of veterans reported no prior arrests, 25% reported 1-3
prior arrests, and 20% reported having been arrested 10 or more times. Among vet-
erans served by HCRV, 10% reported no prior arrests, 32% reported 1-3 prior
arrests, and 21% reported 10 or more arrests. The Veterans Justice Programs are
intended to provide a pathway into VA treatment for justice-involved veterans
throughout the criminal justice process, as illustrated in Fig. 3.3, which imposes
these VA programs’ areas of coverage over the major stages of the criminal justice
process, as depicted in the Sequential Intercept Model (Munetz & Griffin, 2006).
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VJO Specialists focus on the earlier stages of a Veteran’s progress through the
criminal justice system. They serve as a resource for community law enforcement
agencies, providing education about locally-available VA resources, and in some
cases, delivering formal training to officers, for example as part of Crisis Intervention
Team programming. VJO Specialists also conduct outreach in local jails, with the
goal of assessing veteran inmates’ service needs, and helping to facilitate their
access to responsive VA services upon release (Blue-Howells, Clark, van den Berk-
Clark, & McGuire, 2013).

Although most of the veterans they serve do not participate in Veterans Treatment
Courts or other veteran-focused courts (Tsai, Flatley, Kasprow, Clark, & Finlay,
2017), VJO Specialists’ work in these settings is by far the best-known aspect of the
program. The participation of VA staff in order to facilitate access to VA health care
for participants is one of the “Ten Key Components” of a VTC (Russell, 2009). VIO
Specialists serve as members of VTC treatment teams, acting as liaisons between
the courts and the VA medical centers where they are based, and so helping to
ensure such access for court participants. For VTC participants who are eligible and
elect to engage with VA treatment, VJO Specialists facilitate access to programs in
response to each veteran’s clinically assessed needs. With the Veteran’s permission,
they provide regular updates to the treatment team on his/her progress in treat-
ment—critical information judges use to decide how the veteran’s case will pro-
ceed. The role of the VJO Specialist does not extend beyond the treatment-related
aspects of the court process. They do not act as veterans’ legal advocates. Although
some courts will only admit participants who are eligible for VA health care, VIO
Specialists do not determine whether potential participants will be admitted by
the courts.

HCRV Specialists serve veterans who are approaching release from state and
Federal prisons. On regular visits to prison facilities, they present general informa-
tion about VA eligibility and VA services to veteran inmates in group settings. They
then meet with interested veterans individually to briefly assess their probable treat-
ment needs, and help the veterans plan to access needed services upon their release.
HCRYV Specialists may continue to work with veterans for a brief period after their
release, in order to ensure successful engagement with needed services.

A critical contributor to the success of these programs is the VA health care sys-
tem’s policy of ensuring equal access to services for all eligible veterans, regardless
of their history with the criminal justice system. With the exception of veterans
identified as “fugitive felons,” who are ineligible for VA benefits under the Veterans
Education and Benefits Expansion Act of 2001 (2012) (38 U.S.C. § 5313B), justice-
involved veterans have access to VA services just as their non-justice-involved
counterparts do. The VHA Directive establishing a national policy framework for
the Veterans Justice Programs states that “VA facilities must not deny care or treat
differently with regard to wait lists any enrolled veteran solely because of his or her
legal history or probation or parole status.” (Veterans Health Administration, 2017).
Not only may justice-involved veterans not be denied access to VA programs for
which they are clinically appropriate, they “must be served by VA in the same
patient-centered manner as other Veterans in VA medical and mental health settings.”
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Important as this policy is, VA’s ability to serve justice-involved veterans through
the VJO and HCRV programs still depends entirely on partnerships with the crimi-
nal justice entities that operate the facilities where this outreach takes place. Prisons
and jails are, of course, highly controlled environments, and VA outreach staff must
apply for and secure access to them just as other external service providers do (see
Goggin and Roberts, elsewhere in this volume, regarding prisons’ and jails’ devel-
opment of veteran-specific housing units, which can increase the efficiency of out-
reach to incarcerated veterans by VA and non-VA service providers). Treatment
court sessions may be open to the public, but for VA staff to participate in the pre-
court staffing meetings where defendants’ clinical progress and compliance with
requirements is reviewed, they must be members of the courts’ treatment teams.
None of the core functions of the VIO and HCRV programs could be performed
without the active cooperation of criminal justice partners.

Accurately identifying veterans in criminal justice settings is a challenge shared
by VIP staff and their criminal justice partners. Many prisons, jails, and court sys-
tems do not have longstanding methods of identifying veterans among their inmates
or defendants. Those that do have typically had to rely on individuals’ willingness
to self-report their Veteran status when asked, for example as part of a facility’s
intake questionnaire. Because veterans may perceive a variety of disincentives to
self-identify (e.g., the reduction or loss of VA financial benefits), the effectiveness
of these methods can be limited. To address this issue, VA developed a web-based
tool that allows prison, jail, and court staff to identify inmates or defendants who
have served in the military, using military service records (U.S. Department of
Veterans Affairs, 2015). The Veterans Reentry Search Service provides a secure
platform where justice system staff upload basic demographic information on their
facility or system’s population. After comparing this information against the VA/
DoD Identity Repository, VRSS notifies the user of the individuals for whom it
found a record of military service. At the same time, VRSS generates results for the
VIJP staff who conduct outreach in the user’s geographic area. More than half of all
state prison systems, and several hundred local jails, have used VRSS, and generally
report identifying more veterans using the system than by relying on self-report
methods.

Several additional limiting factors shape VA’s work with this population. First,
VA cannot provide health care services to veterans while they are incarcerated, due
to a regulation that renders veterans ineligible for VA care while a “or inmate in an
institution of another government agency, if that agency has a duty to give the care
or services.” (Medical Benefits Package, 1999). Because governments generally
have a duty, arising from the Eighth Amendment’s prohibition of cruel and unusual
punishment, to provide medical care for inmates in their custody (Estelle v. Gamble,
1976), VA cannot provide such care for veterans while they are held in prison or jail
facilities. Second, VA cannot take custody of Veterans from criminal justice entities,
or hold Veterans in its facilities against their wishes. VA health care services are
provided on a voluntary basis, so VA residential or inpatient treatment programs are
not a similarly-restrictive alternative to incarceration. Third, the VA health care sys-
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tem was not designed to reflect the needs and priorities of criminal justice practitio-
ners. This fact is highlighted most often in the context of VA’s work with courts.

Treatment courts, including VTCs, generally require participants to submit to
regular drug testing conducted by their jurisdictions’ probation or pretrial services
agencies. About 80% of VTC participants with a substance use disorder diagnosis
who are eligible for VA health care receive at least some VA substance use disorder
treatment during their court participation (Finlay, 2016). These VA programs gener-
ally conduct drug testing themselves, but this testing is intended to inform treatment
rather than monitor subjects’ compliance with court requirements. It may not satisfy
the evidentiary and procedural requirements that probation-based drug testing sys-
tems are built around, due to being unobserved or comparatively infrequent
(American University, School of Public Affairs, Justice Programs Office, 2016).
Treatment courts may understandably want to rely on the results of drug testing
conducted by VA in order to save government resources and streamline participants’
testing-related obligations, but the fact that VA services were not designed to meet
the needs of the criminal justice system often frustrates such expectations.

Finally, VA’s ability to provide outreach to justice-involved veterans is limited by
the capacity of the staff who work in the Veterans Justice Programs. The number of
VIP staff—approximately 350 full-time employees—has grown considerably over
the past decade. However, the continual expansion of the Veterans Treatment Court
model, along with growing interest in identifying justice-involved veterans in other
criminal justice settings (e.g., veteran-specific housing units in prisons and jails),
means that VA’s capacity often lags behind the demand for its services in this area.
Each of these limiting factors can be a source of frustration, both for VA staff and
their criminal justice partners, but frank communication and collaborative problem-
solving have proven to be the best means of keeping these partnerships productive
and effective.

Needs and Outcomes: Access to Treatment and Other VA
Services

Significant levels of clinical need, most notably for mental health and substance use
disorders, are a well-documented feature of the U.S. justice-involved population
generally, and the justice-involved veteran population in particular. The Bureau of
Justice Statistics estimates that 48% of veterans in prison, and 55% of Veterans in
jail, have been diagnosed with a mental health disorder. (Bronson et al., 2015).
The prevalence of these conditions among the justice-involved veterans served
by VIP outreach staff exceeds those BJS estimates. Most veterans seen in the VIO
program receive a mental health (77%) diagnosis, a substance use disorder diagno-
sis (71%), or both (58%) (Finlay et al., 2014). Among veterans seen in the HCRV
program, 57% receive a mental health diagnosis, 47% receive a substance use dis-
order diagnosis, and 35% receive both (Finlay et al., 2015). For comparison, these
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diagnoses appear in the VHA patient population as a whole at rates of 28%, 9%, and
6%, respectively. Together, these figures describe a population with significant, and
often complex, clinical needs.

Data on the rates at which these veterans access VA services responsive to their
needs suggest that the VJO and HCRV programs are fulfilling their mission by link-
ing veterans to those services at high rates. Within 1 year of their initial contact with
a VJO Specialist, 97% of veterans with a mental health diagnosis had had at least
one VHA mental health visit, and 78% had had at least six visits (Finlay et al.,
2014). Within 1 year of first seeing an HCRV Specialist, 93% of veterans with a
mental health diagnosis had had at least one VHA mental health visit, and 52% had
had at least six (Finlay et al., 2015). Among veterans who received a substance use
disorder diagnosis following contact with a VJO Specialist, 72% accessed VHA
substance use disorder treatment at least once within the following year. Among
those who received such a diagnosis after seeing an HCRV Specialist, 57% accessed
VHA substance use disorder treatment at least once within the same period. Veterans
served by the VJO program while participating in Veterans Treatment Courts also
saw significant improvements in their housing status and receipt of VA benefits
(Tsai, Finlay, Flatley, Kasprow, & Clark, 2018).

New Directions: Legal Services

By definition, all veterans served by VJO and HCRV Specialists have, or have had,
legal needs related to their criminal justice involvement. For some, these needs do
not extend beyond representation by a defense attorney in a pending criminal case.
However, many veterans seen in VJO, HCRYV, and the other VA Homeless Programs
have unmet needs for civil legal services, as well. Each year, VA conducts a national
survey known as CHALENG (Community Homelessness Assessment—Local
Education and Networking Groups) to evaluate the adequacy of its services in
response to the perceived needs of homeless and at-risk veterans. VA solicits
responses to this survey from homeless and formerly homeless veterans, as well as
from VA and community homeless service providers.

In 2016, veterans’ top 10 reported unmet needs included four that were explicitly
legal: legal assistance to prevent eviction/foreclosure (ranked #5 for male veterans,
#8 for female veterans), legal assistance for child support issues (#4 for male veter-
ans, #7 for female veterans), legal assistance to help restore a driver’s license (#7 for
male veterans, #9 for female veterans) and legal assistance for outstanding warrants/
fines (#8 for male veterans). A fifth reported unmet need, for discharge upgrades
(ranked #10 for female veterans), is one veterans often address with the assistance
of an attorney (VA Office of Public Affairs, 2017). Unmet legal needs have been
similarly prominent in the CHALENG top 10 for several years.

The risk of homelessness posed by eviction and foreclosure proceedings is obvi-
ous and direct, but other unmet legal needs in the CHALENG top 10 appear to relate
to veterans’ homelessness, as well. The inability to obtain a driver’s license may
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render a veteran unemployable, particularly in communities with few or nonexistent
public transportation options. If employed, a veteran with unpaid child support obli-
gations may receive wages garnished at a rate that threatens his or her ability to
retain housing (see Rosa and Seamone, elsewhere in this volume, regarding family
law issues among veterans). Child support arrearages can also generate arrest war-
rants, and as noted above, incarceration, even for a brief period, has been shown to
be the most powerful predictor of homelessness among adult men.

VA does not have statutory authority to provide legal services to veterans directly,
or to fund such services for veterans who are not being served by a grantee of the
Supportive Services for Veteran Families, one of VA’s Homeless Programs. As a
result, VA must work with external partners to facilitate veterans’ access to legal
services. Specifically, VA staff members may provide veterans with information
about local legal service providers, and VA medical centers may allow non-VA legal
service providers to use office space to serve veterans. VA facilities currently host
over 165 free legal clinics. These are operated by a diverse group of legal service
providers, including legal aid organizations, law school clinical programs, state or
local bar associations’ pro bono initiatives, and private law firms. The nature of VIO
Specialists’ work in local justice system settings makes them particularly well-
positioned to assist with the establishment of these on-site legal clinics, and VIO
Specialists work closely with many of the clinics currently operating in VA facilities.

More than 20 of these clinics follow the Medical-Legal Partnership model, in
which clinicians and attorneys collaborate to identify and address patients’ needs in
a holistic way (see Goldberg and Selnau, elsewhere in this volume, on Medical-
Legal Partnerships for veterans). The MLP model is still relatively new to the VA
system, but it has a longer history in non-VA health care settings in the U.S., where
it has been found to improve clinical outcomes (Weintraub et al., 2010). Recently,
the first formal evaluation of MLPs in VA facilities found that they had significant
positive impacts on veterans’ housing, income, and mental health status (Tsai
et al., 2017).

Although VA’s ability to help veterans address their unmet civil legal needs is
limited, VJO Specialists continue to help build partnerships with community legal
service providers to facilitate Veterans’ access to these services. As described above,
both the VJO and HCRV programs are built around community partnerships. The
growing number of legal clinics, including MLPs, operating in VA facilities repre-
sents the extension of this collaborative approach into a new area in which veterans
have needs that VA cannot fully address on its own.

Conclusion

Veterans are not over-represented in the criminal justice system, but the incarcerated
veteran population is large in absolute terms, as is the estimated number of Veterans
arrested each year. Because of the strong link between incarceration and homeless-
ness, the two VA outreach programs that serve justice-involved veterans form part
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of VA’s broader effort addressing Veteran homelessness. The Veterans Justice
Outreach and Health Care for Reentry Veterans programs are intended to locate
veterans through outreach in criminal justice settings, and to facilitate their access
to needed VA treatment. The justice-involved veterans served by these programs
have extensive clinical needs, receiving diagnoses of mental health and substance
use disorders at rates greatly exceeding those seen in the VHA patient population as
a whole. After being seen by VJO and HCRYV outreach specialists, justice-involved
veterans do go on to access treatment responsive to their needs. As the number of
Veterans Treatment Courts and other veteran-specific criminal justice interventions
continues to grow, the demand for VJO and HCRYV services grows as well. As VA’s
work with justice-involved veterans continues to develop, the agency is also part-
nering with legal service providers to help veterans address their unmet civil legal
needs—including through partnerships where clinical and legal providers collabo-
rate to address veterans’ needs holistically.
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Chapter 4
Medical-Legal Partnerships in the VA

Check for
updates

Krista Selnau and Rose Carmen Goldberg

As a physician who treats veterans, I've seen up close that
many of the factors contributing to homelessness can’t be fixed
without a lawyer’s help. To fully address health, we have to
address the social conditions that affect it. Working with
lawyers in our clinic every day is one of the best upstream
solutions to some of these intractable problems our veterans
face (Manchanda, Murphy, Lawton, & Middleton, 2016, p. 11).
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VA United States Department of Veterans Affairs
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VLSI Veterans Legal Services Initiative

Overview of Chapter

In this chapter, we discuss an innovative service model that is helping veterans
rebuild their lives as civilians: MLPs. We focus on MLPs that partner lawyers and
VA healthcare sites. The chapter proceeds in seven parts. First, we provide a general
introduction to the MLP framework and give an overview of the current state of
MLPs at VA facilities (VA MLPs). Second, we discuss common legal problems that
veterans face upon returning to civilian life that can be addressed through VA MLPs.
Third, we provide windows into the inner workings of four prominent VA MLPs
that serve different segments of the veteran population at different types of VA
healthcare sites. Fourth, we present new data on the characteristics of veterans that
participate in MLPs and on the health benefits that flow from this interdisciplinary
service model. Fifth, we share the story of a veteran who participated in a VA MLP,
describing how the medical-legal intervention changed his life. Sixth, we discuss
funding mechanisms for VA MLPs, including recent congressional momentum for
federal government funding for VA MLPs. Finally, we conclude with closing
thoughts about the need for additional data gathering and outcome measurement to
further assess and refine this powerful service model.

Part I: Introduction to MLPs

In this section, we begin with a general overview of the MLP model. We then home
in on VA MLPs in particular, describing the current landscape of VA MLPs across
the country and discussing the VA’s role in encouraging implementation of MLPs at
its healthcare facilities.

What is a Medical-Legal Partnership?

MLPs are an interdisciplinary model of care that recognize that some health prob-
lems cannot easily be resolved without legal intervention (National Center for
Medical-Legal Partnership [NCMLP], FAQ, n.d.-b). Clinicians and lawyers in
MLPs work as members of the same team. Lawyers offer aid at healthcare facilities,
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and clinicians refer their patients to these lawyers for help with the legal issues con-
tributing to or acting as major casual factors in to their health problems.

Through this coordinated approach, clinicians and lawyers are able to address
individuals® “social determinants of health” more effectively than each profession
can on its own. These social factors, such as housing conditions and income for
basic necessities, can impact health. For instance, an oft-cited example of how
MLPs address the social determinants of health considers the intersection of child-
hood asthma and housing conditions (Kremer, Lowell, & Zolezzi-Wyndham, 2015).
A child might visit his doctor repeatedly for help with chronic asthma. On her own,
the doctor is generally limited to managing the child’s health condition: the doctor
may prescribe a new medication or increase the dosage of an existing one when the
child’s asthma worsens. However, if the doctor is part of an MLP, she will be trained
to identify potential legal issues underlying the child’s asthma, such as mold in the
home. Also because of the MLP, the doctor can refer her patient to a lawyer onsite,
who can pursue legal remedies for the housing condition that is harming the child’s
health. By working together, the lawyer and doctor have the power to cure the
child’s asthma, instead of simply managing it.

The MLP model is relatively new. The first MLP launched in 1993 and several
dozen additional partnerships followed in the early 2000s (Lawton, 2014). Today,
MLPs have been established at 294 private and public healthcare facilities in 41
states, and these numbers are growing rapidly (NCMLP, n.d.-a). These MLPs serve
a variety of populations, including children, Native Americans, veterans, and the
elderly, and provide an array of legal services (NCMLP, n.d.-a). Despite these dif-
ferences, MLPs tend to have three core features in common: (1) legal assistance
onsite at a healthcare facility; (2) training by lawyers for healthcare providers on
health-harming legal needs; and (3) referrals by healthcare providers to lawyers.

To support the growing MLP movement, in 2006 the National Center for Medical-
Legal Partnership (NCMLP) took root. Initially hosted at Boston Medical Center,
NCMLP began as a “technical assistance center, conducting site visits, phone calls
and webinars to help [MLP] programs navigate the challenges that arose - every-
thing from capacity and resources to training and service priorities” (Lawton, 2014).
NCMLP now operates out of the Milken Institute School of Public Health at the
George Washington University and functions primarily to mainstream and expand
implementation of MLPs. To these ends, its main objectives are to build an evidence-
base to support the MLP approach, and to redefine interdisciplinary education
through trainings for healthcare, public health, and legal professionals (Lawton, 2014).

Starting a Medical-Legal Partnership

Before lawyers start providing legal services at a healthcare facility, the MLP legal
and health partners generally enter into a memorandum of understanding (MOU).
Such MOUs establish the parameters of the collaboration and terms of confidentiality
(NCMLP, Toolkit Phase II, 2014). Once the MOU is in place, lawyers begin training
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clinical staff on how to identify the health-harming legal needs of their patients and
how to refer patients for legal assistance. For example, an MLP legal training might
include an overview of housing law as well as some magic words clinicians can
listen for that might indicate their patient has a legal problem. Clinicians may also
train MLP lawyers on a variety of topics, such as compassion fatigue or techniques
for building strong working relationships with patients who have experienced
trauma. For instance, mental health clinicians might provide lawyers with a list of
legal words to avoid, such as ‘proof,” when working with veterans who experienced
Military Sexual Trauma (MST) to avoid exacerbating anxiety (L. Baggett, personal
communication, March 8, 2018).

To streamline the referral process, some MLPs use a legal needs screener that help
clinicians identify patients who could benefit from legal aid. It is also common for
MLP lawyers to provide consults to clinical staff. These legal consults provide clini-
cians an opportunity to ask questions about potential legal issues they have spotted
and to request referrals for legal assistance outside of the MLP lawyer’s practice area.

Best practices for starting and sustaining an MLP include developing a joint mis-
sion statement (Marple, 2015), gaining health partner leadership support (R. Lilly,
personal communication, February 9, 2018), and training frontline clinical staff on
MLP services and legal issues (NCMLP, Toolkit Phase I, 2015). One MLP has
established a formal advisory council consisting of leadership from both the health
and legal side of the partnership to jointly develop best practices (L. Eilhardt, per-
sonal communication, March 12, 2018). The council also fosters health partner buy-
in by encouraging administrative and frontline staff to actively participate in the
MLP. To measure the impact of the partnership, some MLPs track legal and health
outcomes in online case management systems (Curran, 2016) and electronic medi-
cal records (Gottlieb, Tirozzi, Manchanda, Burns, & Sandel, 2015). This data can be
used to solicit funding to sustain the presence of lawyers at healthcare partners’
sites, which can be critical to the longevity of an MLP: most healthcare partners do
not fund the services of the lawyers at their sites.

Legal Clinics Vs. Medical-Legal Partnerships

MLPs are not the only service model that brings lawyers to healthcare sites. Some
lawyers provide legal aid at healthcare facilities through legal clinics. A legal clinic,
as opposed to an MLP, typically operates autonomously from the host healthcare
facility. Notably, legal clinic lawyers often do not work closely with clinicians and
bidirectional communication is limited. For instance, while MLP lawyers get client
referrals from clinicians and may collaborate with clinicians on the client’s case if it
involves medical evidence, in a legal clinic lawyers often connect with clients sim-
ply by making themselves available onsite. Further, though clinicians may tell their
patients about the legal clinic, they usually will not screen patients for legal issues or
use a formal referral system. Legal clinics are also less likely to involve trainings for
clinicians on how to identify legal issues since no formal referral system is in place
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(Tobin Tyler, Lawton, Conroy, Sandel, & Zuckerman, 2011). In contrast, the level of
integration between lawyers and clinicians in an MLP is more akin to how specialty
providers operate within a healthcare setting. A patient may see their primary care
physician for a general health check-up but they would not expect to receive special-
ized cardiology services from their primary care physician. Instead, the primary care
physician refers the patient to the appropriate specialist. In MLPs, lawyers are
another important specialty referral source (Tobin Tyler et al., 2011).

Map of VA medical-legal partnerships

VA Medical-Legal Partnerships

Today, there are 167 VA legal clinics, with 25 of these constituting full-fledged
MLPs (United States Department of Veterans Affairs [VA] Office of General
Counsel [OGC], 2018). VA MLPs exist at various types of VA healthcare sites, with
most located at VA Medical Centers (VAMC). VAMCs are comprehensive health-
care sites, which provide a wide range of traditional hospital services, such as pri-
mary care and surgery, as well as specialized services, such as geriatrics and speech
pathology (VA Veterans Health Administration [VHA], “About VHA”, 2018a).
Currently, there are 168 VAMCs (VA VHA, “Where do I Get Care”, 2018b).
Several VA MLPs are located at Community Based Outpatient Clinics (CBOC).
CBOCs were designed to make access to care easier than visiting a large medical
center, and generally provide the most commonly sought outpatient services, such
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as wellness checkups (VA VHA, “About VHA”, 2018a). The VA runs 1053 CBOCs
that provide care of varying complexity (VA VHA, “Where do I Get Care”, 2018b).

Vet Centers also host VA MLPs. Vet Centers exclusively provide mental health-
care, and operate somewhat distinctly from the rest of the VA healthcare system.
Congress created Vet Centers in 1979 in response to veterans’ desire for community-
based alternatives to VAMCs for counseling (VA, “Vet Center Program”, 2015e).
True to Congress’ intention, the atmosphere of Vet Centers stands in contrast to the
clinical feel often associated with traditional health clinics. They provide welcoming
spaces for recovery from the invisible wounds of war (VA, “Vet Center Facility”, n.d.-
c) through free counseling, group and alternative therapies, and community events.
Currently, there are 300 Vet Centers nationwide (VA, “300 Vet Centers”, 2015d).

VA MLPs may also incorporate “Telehealth” technology, which the VA uses to
meet geographically isolated veterans’ healthcare needs (L. Eilhardt, personal com-
munication, March 12, 2018; VA, “VA Telehealth Services”, 2017). VA Telehealth
is the use of electronic information and telecommunications, such as videoconfer-
encing, to support and promote healthcare and well-being long-distance (“What is
Telehealth?”, 2017). MLPs can use Telehealth to reach veterans who are unable to
meet with lawyers onsite at a VAMC. Videoconferencing provides the face-to-face
contact important to establishing rapport. It also allows for a warm hand-off from a
trusted clinician to a lawyer, through the clinician initiating the videoconferencing
call and introducing the MLP lawyer to the veteran, for instance.

The following table lists the VA MLPs currently in operation (VA OGC, 2018):

Type of VA Types of cases and veteran
State and city | facility Legal partner population
1 | Alabama, VAMC Legal Services of Evictions, child support, payday
Montgomery Alabama loan abuse, domestic violence
2 | Alabama, VAMC Legal Services of Driver’s license reinstatement,
Tuskegee Alabama domestic violence divorces,

protection orders, wage
garnishment, bankruptcy,
predatory lending, Power of
Attorney (POA)

3 | California, VAMC Inner City Law Center VA benefits and pension,
Long Beach discharge upgrades, traffic fines
Women Veterans
4 | California, VAMC Inner City Law Center VA benefits, discharge upgrades,
Los Angeles social security, expungements,
low level ticket clearing
5 | California, Vet Center | Swords to Plowshares Discharge upgrades, VA
Oakland Character of Discharge
determinations and benefits
6 | California, VAMC U.C. Hastings College of | Estate planning, public benefits
San Francisco Law Senior Veterans
7 | Connecticut, | VA Connecticut Veterans Family law, landlord/tenant,
West Haven Community | Legal Center criminal, consumer, benefits,

Center discharge upgrades
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Type of VA Types of cases and veteran
State and city | facility Legal partner population
8 |Florida, Bay | VAMC Stetson University, Bay Elder law, family law,
Pines Area Legal Services, guardianship and fiduciary
Gulfcoast Legal Services | issues, benefits, landlord/tenant,
child support, discharge
upgrades
9 | Florida, VAMC Florida International Benefits, discharge upgrades,
Miami University Law School, guardianship and competency
Dade County Legal Aid, | issues, permanency planning,
Miami Legal Services, employment, expungements,
Dade County Bar child support
10 | Florida, Viera | CBOC Community Legal VA benefits, landlord/tenant
Services of Mid-Florida
11 | Ilinois, VAMC Land of Lincoln Legal Family law, expungements,
Marion Assistance housing, consumer, public
benefits, guardianships
12 | Louisiana, VAMC Southeast Louisiana Legal | Benefits, housing, consumer
New Orleans Services
13 | Maine, VAMC Pine Tree Legal VA benefits, student loans,
Augusta Assistance housing, landlord/tenant,
consumer, discharge upgrades,
VA Character of Discharge
determinations
14 | New York, VA Veterans Advocacy Benefits, discharge upgrades,
Jamaica Community | Project, Urban Justice landlord/tenant, VA Character of
Center Center Discharge determinations
15 | New York, Vet Center | Veterans Advocacy Civil cases, discharge upgrades,
Bronx Project, Urban Justice benefits
Center
16 | New York, VAMC LegalHealth, New York Evictions, , benefits, family law,
Bronx Legal Assistance Group | wills, POA
Senior Veterans
17 | New York, VAMC LegalHealth, New York | Benefits, discharge upgrades,
Bronx Legal Assistance Group | evictions, student loans, family
law, POA
Women Veterans
18 | New York, VAMC LegalHealth, New York Evictions, federal student loans,
Bronx Legal Assistance Group | benefits, family law, wills, POA
19 | New York, VAMC Legal Assistance of Civil cases, housing, benefits,
Canandaigua Western New York family law, wills, POA,
discharge upgrades, education
law, consumer
20 | New York, VAMC LegalHealth, New York Benefits, discharge upgrades,
New York Legal Assistance Group | evictions, student loans, family
law, POA
Women Veterans
21 | New York, VAMC LegalHealth, New York Evictions, student loans,
New York Legal Assistance Group benefits, family law, wills, POA
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Type of VA Types of cases and veteran
State and city | facility Legal partner population
22 | New York, VAMC LegalHealth, New York Evictions, student loans,
New York Legal Assistance Group | benefits, family law, wills, POA
Senior Veterans
23 | New York, VAMC LegalHealth, New York Evictions, student loans,
Northport Legal Assistance Group benefits, family law, wills, POA
24 | Oklahoma, VAMC Legal Aid Services of Family law, estate planning, VA
Oklahoma Oklahoma benefits, housing law
City
25 | Washington, | VAMC Northwest Justice Project | Child support, protection orders,
Seattle discharge upgrades, driver’s
license restoration

VA Support of Medical-Legal Partnerships

The VA supports implementation of the MLP model at its healthcare facilities, and
has taken strides to increase the number of partnerships (VA VAntage Point, 2017).
To encourage VA healthcare sites to open their doors to legal aid providers, in 2011
the VA issued Directive 2011-034, “Homeless Veterans Legal Referral Process”
(VA, “Directive”, 2011). The Directive encourages VA healthcare staff to refer
veterans to legal service providers for assistance with legal issues, such as child sup-
port or outstanding warrants or fines, that can contribute to veterans’ risk of
homelessness. Furthermore, the Directive asks that VA staff provide space to legal
service providers onsite whenever possible.

Soon after issuing the Directive, the VA issued a Memorandum, “Advising
Clients on Working with Non-VA Legal Service Providers,” to further clarify some
of the parameters of legal providers setting up shop at VA sites (VA, “Memorandum”,
2012). Of particular note, the Memorandum sets forth requirements for establishing
an MOU, such as that MOUs must be reduced to writing. In addition, the VA health-
care facility should have the VA Regional Counsel review any proposed MOU prior
to executing it. Furthermore, the Memorandum notes that when the legal provider
will use VA space to provide services (as opposed to simply serving as an external
referral source) an MOU is not sufficient. The VA site and legal provider must also
enter into a Space-Sharing Agreement. The Memorandum also outlines privacy
requirements, explaining that any disclosures by VA staff to legal providers must be
done in accordance with the Privacy Act, Health Insurance Portability and
Accountability Act, and any other applicable laws. Legal providers, in turn, must
comply with these same laws when requesting information from the VA. For
instance, requests for protected information must include a waiver agreement signed
by the veteran prior to disclosure. Finally, the VA site must take steps to ensure that
veterans understand that onsite legal providers are not a VA entity, and that a referral
does not constitute a VA endorsement of the legal advice provided.
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In 2016, the VA created an MLP Task Force composed of VA leadership from the
OGC, the Veterans Health Administration (VHA), and the Veterans Justice Outreach
program (L. Eilhardt, L. Jackson, S. Clark, personal communication, March 8§,
2018). The ultimate goal of the Task Force is to establish an MLP at every VAMC,
and then to increase the number of partnerships at CBOCs.

One of the Task Force’s primary endeavors is to provide hands-on technical
assistance to aspiring and new VA MLPs. To this end, the Task Force provides
template documents such as MOUs and holds one-on-one calls with legal and/or VA
partners to talk through any challenges. Through this work, the Task Force has iden-
tified several common barriers to the establishment of VA MLPs: space limitations
at VHA sites, unfamiliarity with the MLP concept, lack of sustainable funding for
legal services, and inadequate supply of lawyers near rural VA healthcare sites.
However, the Task Force views the recent surge in number of VA MLPs as cause for
optimism about the expansion of this important service delivery model (L. Eilhardt,
L. Jackson, S. Clark, personal communication, March 8, 2018).

Part II: Legal Problems Among Veterans

Upon returning from service, many veterans encounter legal problems that nega-
tively affect their health. In this section, we discuss the range of legal issues veterans
face that can be remedied through the legal aid available through MLPs. We also
discuss research by the VA that evidences the serious, negative impact unmet legal
needs have on veterans’ wellbeing.

Housing Stability

Veterans are more likely to experience homelessness than the non-veteran popula-
tion (National Alliance to End Homelessness, 2015). By one estimate, 40,056 vet-
erans were homeless in 2017 (United States Department of Housing and Urban
Development, 2017), and the majority of these homeless veterans suffer from a
mental health or substance abuse disorder (National Coalition for Homeless
Veterans, n.d.). One factor in this crisis is unmet housing law needs, which MLP
lawyers can help veterans resolve. For instance, lawyers can help veterans obtain
housing subsidies to pay rent, can prevent illegal evictions, and can secure modifica-
tions of pre-foreclosure mortgage agreements. By way of specific example, a lawyer
could help a veteran enforce proper notice before his landlord evicts him, buying
him time to find a new place to live as opposed to living in a shelter. Alternatively,
if an eviction has already occurred, a lawyer could prevent the eviction from appear-
ing on a veteran’s record. A court record of eviction can result in the loss of needed
housing subsidies (National Housing Law Project, 2008).
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One of the biggest benefits of an MLP in this context is that it promotes identification
of the legal needs underlying homelessness before a loss of housing occurs. MLP clini-
cians are trained to spot nascent housing problems and can seamlessly refer patients to
lawyers onsite, as opposed to lawyers coming on the scene when the veteran has already
suffered a deprivation.

VA Disability Benefits

A legal need that is by definition unique to veterans is assistance with obtaining VA
compensation for service-connected disabilities. Many service-members return to
civilian life with disabilities stemming from their service—one estimate finds that
over 4 million veterans have a service-connected disability rating—and this only
includes veterans whose disabilities have been recognized by the VA (United States
Census Bureau, 2016). These disabilities may be physical or psychological. Post-
Traumatic Stress Disorder (PTSD), for instance, is a common service-connected dis-
ability, often stemming from combat or MST (VA, “How Common Is PTSD?”, 2016a).

The monthly benefit amount for VA compensation for service-connected condi-
tions varies according to the type (VA, “Schedule for Rating Disabilities”, n.d.-b)
and severity of the condition according to a percentage rating scale (VA, “Veterans
Compensation”, 2017g). Veterans who are totally disabled due to service-connection
conditions, for instance, are entitled to be rated at the 100% level and to receive
$2,973.86 per month (in 2018). The process for obtaining VA benefits is byzantine,
with multiple tiers and forms of appeal, and some cases require complex medical
evidence. Accordingly, legal assistance can be key to veterans accessing the benefits
they earned through their service.

VA Benefit Overpayments

Though VA disability benefits provide critical income stability to millions of veter-
ans, it is not uncommon for veterans who receive these benefits to face legal prob-
lems due to VA “overpayments.” An overpayment occurs when the VA determines
that it has paid too much to a veteran, which in effect creates a debt to the VA
(Veterans’ Benefits (2018)). Overpayments are a widespread problem: from January
1993 to 2009, for instance, the Veterans Benefits Administration (VBA) overpaid
27,500 disabled veterans a total of $943 million, an amount it asked these veterans
to pay back (VA Office of Inspector General [OIG], 2014).

There are a number of ways veterans might find themselves subject to an over-
payment, often related to major life changes. For example, failure to report a divorce
while the VA continues to pay the higher disability benefit amount to which veterans
with spouses are entitled creates an overpayment. The VA sometimes does not
detect overpayments when they start to accrue, and indeed, sometimes does not
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detect overpayments until years after they began accumulating (VA OIG, 2014).
This can leave veterans with very large and unexpected overpayment bills.

Time is of the essence for a veteran once the VA has identified what it believes is
an overpayment. Unless the veteran appeals the alleged overpayment within 30 days
of first receiving notice of the debt, the VA can begin to withhold the veteran’s
monthly benefits in full, and can continue until the debt is repaid (Pensions, Bonuses
and Veterans’ Relief, 2018a). This sudden loss of income can cause veterans to miss
rent payments and to default on other financial obligations, and can eventually lead
to eviction, bad credit, and other serious problems. With the assistance of a lawyer,
however, veterans subject to an overpayment can avail themselves of several power-
ful legal remedies. For instance, lawyers can help veterans dispute the validity or
amount of the debt (Pensions, Bonuses and Veterans’ Relief, 2018b), request a
waiver of the debt (Pensions, Bonuses and Veterans’ Relief, 2018c), and appeal VA
waiver decisions (Pensions, Bonuses and Veterans’ Relief, 2018d).

Discharge Upgrades and Character of Discharge
Determinations

Some veterans face an additional, substantial hurdle in accessing critical VA
benefits: hundreds of thousands of Americans who served in the military are not
considered “veterans” by the VA due to their discharge statuses (Veterans Legal
Clinic, 2016). This is because only service-members discharged with an Honorable
or General characterization are considered “veterans” under VA law, to the exclu-
sion of service-members who received an Other Than Honorable, Bad Conduct, or
other “bad paper” discharge (Veterans’ Benefits (2011)). To access VA benefits,
former service-members with bad paper have two options: apply for a discharge
upgrade from the Department of Defense (discussed in Chap. 8) or for a Character
of Discharge (COD) determination from the VA. The laws and adjudicative pro-
cesses underlying these two options differ. However, a favorable determination in
either venue is highly consequential, as it restores veterans’ eligibility for VA
healthcare, benefits, and housing programs (VA, “Claims for VA Benefits”, n.d.-a).

The main regulation governing CODs contains a number of nuanced provisions
that often call for argumentation only lawyers are equipped to provide (Pensions,
Bonuses and Veterans’ Relief, 2018e). For instance, one provision bars former
service-members who were found guilty of a crime of “moral turpitude” during
service, a concept that is only loosely defined (VA OGC, 1988). In addition, some
of these provisions require medical evidence that calls for the joint efforts of law-
yers and clinicians. A common issue in COD cases is whether the misconduct that
led to the service-member’s discharge was actually a symptom of an undiagnosed
mental health condition (Pensions, Bonuses and Veterans’ Relief, 2018f). On one
hand, only a clinician can opine as to whether there is a nexus between a former
service-member’s behaviors and a mental health condition. On the other hand,
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clinicians often need the guidance of a lawyer in order to provide an opinion that is
responsive to the VA’s specific legal standards. VA MLPs are uniquely positioned to
accommodate this interdisciplinary advocacy.

Family Law

Family law ranks among the greatest legal needs of veterans (VA, “CHALENG”,
2017b). There is a high rate of separation and divorce in the veteran population, and
the rate is even higher for veterans with PTSD (Price & Stevens, 2017). Research
also suggests that women veterans are at greater risk than their non-veteran counter-
parts for intimate partner violence (VA, “Intimate Partner”, 2015c) and perpetration
of intimate partner violence by male veterans ranges from 13.5% to 42% (Gierisch
et al., 2013). In addition, many veterans have child support obligations and if they
fail to satisfy these dues, a lien can be placed against their bank accounts, they can
be barred from obtaining credit, and their driver’s licenses can be suspended (United
States Department of Health and Human Services [U.S. DHHS], Administration for
Children and Families [ACF], n.d.). Frequently, child custody arrearage occurs
when a veteran is struggling with homelessness, a mental health condition, or a
substance use disorder (U.S. DHHS, ACF, n.d.).

More often than not, veterans need legal assistance to resolve or manage these
family law issues. For instance, an order of protection can help address intimate
partner violence. In addition, lawyers can help veterans modify child support agree-
ments to reflect income changes that make the veteran unable to pay in full. This
type of legal aid can be critical as failure to pay child support can cause a cascade
of legal problems: individuals who do not satisfy their support obligations are sub-
ject to arrest and nearly every state restricts, suspends, or revokes driver’s licenses
for failure to pay child support (National Conference of State Legislature, 2015).
(See Chap. 6 of this book for a more detailed discussion of the intersection between
veterans and family law, including family law courts.)

Other Legal Needs

Veterans face a host of other legal problems in addition to those just described. For
instance, some veterans need help with driving related issues, such as restoring their
driver’s licenses and clearing negative driving records (Manchanda et al., 2016).
Veterans also have consumer law needs, ranging from debt collection management,
predatory lending scheme remedies, and enforcement of student loan discharge
rights based on disability (Consumer Financial Protection Bureau, n.d.).

Certain subsets of the veteran population have unique legal needs. For instance,
veterans with a criminal history may need assistance with outstanding warrants and
fines, and expungements (Manchanda et al., 2016). (See Chap. 2 of this book for a
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discussion of veterans’ involvement in the criminal justice system.) Older veterans’
needs, in contrast, may center more on guardianships, wills, and advanced health-
care directives. Roughly 75% of Vietnam era veterans are still alive (Gelman, 2013)
and according the U.S. Census in 2012, there are more than 12 million veterans
older than 65 years old (VA, “Elderly Veterans”, 2017c).

Immigration law is another area of need for veterans. In 2016, more than 500,000
foreign-born veterans lived in the United States, accounting for three percent of the
veteran population (Phillips, 2017). These veterans may need assistance obtaining
citizenship status. Since October of 2001, the U.S. Citizenship and Immigration
Services (USCIS) has naturalized 125,452 members of the military (United States
Department of Homeland Security (DHS), 2018). While special provisions autho-
rize USCIS to expedite the application and naturalization process for veterans, legal
assistance can be crucial for complex naturalization applications (DHS, 2017).
Although currently no VA MLPs focus on assisting veterans with immigration law
matters, there is great potential for incorporation of this legal service into VA MLPs.

VA Research Shows That Veterans’ Top Challenges Require
Legal Assistance

VA research finds that veterans’ needs for legal assistance with problems such as
those discussed above are not being met. Each year, the VA conducts surveys of VA
staff, community-based partners, and homeless veterans to determine the causes
contributing to veteran homelessness (VA, “Project CHALENG”, 2017d). Through
this survey, known as Project CHALENG (Community Homelessness Assessment,
Local Education and Networking Groups), participants rate the needs of homeless
veterans in their communities (VA, “Community Homelessness Assessment, Local
Education and Networking Groups [CHALENG]”, 2017b). Although CHALENG
data from the past ten years indicate that VA services meet many of the mental and
physical health needs of veterans, the data also show veterans’ legal needs are not
being met.

Results from the most recent survey, conducted in 2016, reveal that four of the
top ten unmet needs for both male and female homeless veterans require legal assis-
tance (VA, “CHALENG”, 2017b). These top legal needs concern: child support
obligations, prevention of eviction or foreclosure, driver’s license restorations, out-
standing warrants and fines, and discharge upgrades (VA, “CHALENG”, 2017b).

2016 VA CHALENG Survey, Top Unmet Legal Needs, Male Veterans

Rank Male veteran unmet legal needs

1 Legal assistance for child support issues

2 Legal assistance to prevent eviction and foreclosure
3 Legal assistance to help restore a driver’s license

4 Legal assistance for outstanding warrants and fines
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2016 VA CHALENG Survey, Top Unmet Legal Needs, Female Veterans

Rank Female veteran unmet legal needs

1 Legal assistance for child support issues

2 Legal assistance to prevent eviction and foreclosure
3 Legal assistance to help restore a driver’s license

4 Discharge upgrade

In highlighting the underlying legal causes that contribute to veteran homeless-
ness, CHALENG data have spurred legal services organizations and the VA to part-
ner on innovative projects, like MLPs, to comprehensively address veterans’
multi-faceted needs.

Part I1I: VA MLP Profiles

The growing number of VA MLPs serve increasingly diverse segments of the
veteran population, are located at various types of VA sites, and assist with a range
of legal problems. In this section, we provide snapshots of four VA MLPs that exem-
plify this variety. These profiles provide windows into the inner workings of these
MLPs, showing how their legal services and processes are tailored to their veteran
populations, and how lawyers and clinicians collaborate.

Profile I: VA Medical Center MLP, VA Maine Healthcare System

In 2015 in central Maine, Pine Tree Legal Assistance (Pine Tree) and VA Maine
Healthcare System joined forces to form the Pine Tree-Togus MLP based at Togus
VAMLC. Pine Tree is a statewide non-profit civil legal aid organization that provides
legal assistance to low-income Mainers, focusing on access to stable housing and
income, healthy food, personal safety, and education (Pine Tree Legal Assistance,
2017). The MLP grew organically from Pine Tree’s prior work providing legal assis-
tance to homeless veterans in Maine (Liscord & Elliott, 2013) it became clear that an
MLP was the ideal service model for bringing services to this hard to reach population.

The Togus VAMC provides office space to Pine Tree lawyers who manage an
MLP clinic. Twice a week, lawyers meet with veterans onsite and provide legal con-
sults to clinicians. These consults help clinicians navigate potential legal issues that
put veterans at-risk of homelessness, suicide or mental health crises. Clinical staff
from primary care, mental health, and social work attend MLP legal trainings once a
month to learn how to issue spot potential legal issues and listen for magic words that
indicate a veteran may need legal help. They screen for health-harming legal needs
and refer veterans to Pine Tree lawyers using an integrated referral system hosted on
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VA Maine Healthcare System’s intranet. The MLP’s legal staff provide assistance to
veterans on housing and income issues, such as evictions and VA benefits overpay-
ments, as well as represent veterans with PTSD or a history of MST in discharge
upgrade and VA character of discharge determination proceedings.

The Pine Tree-Togus MLP developed its screening and referral system and clini-
cal staff trainings based on the results of a community partner needs assessment at
VA Maine Healthcare System, which included the Togus VAMC and the CBOCs.
The needs assessment collected information about what legal issues clinicians
observed in their patients and gauged clinicians’ level of legal knowledge and
understanding of the social determinants of health. The needs assessment, coupled
with VA CHALENG survey data and Pine Tree’s own study on veterans’ legal needs
in Maine (Liscord & Elliott, 2013), also served as the basis for the MLP’s prioritiza-
tion of legal assistance for housing, income, consumer matters, and discharge
upgrades.

The Pine Tree-Togus MLP is one of the first VA MLPs to utilize VA Telehealth
to reach veterans in rural locations (L. Eilhardt, personal communication, March 12,
2018; “What is Telehealth?”, 2017). Generally, by way of a warm hand-off, a VA
clinician onsite at Togus initiates a Telehealth meeting between a veteran located at
a CBOC in a rural area and an MLP lawyer. Many CBOCs in Maine are several
hours away from Togus, in rural communities. For example, the Caribou, Maine
CBOC is a four-hour drive from Togus and serves 3500 rural Maine veterans (VA,
“Caribou CBOC”, 2017a). These veterans may need legal assistance but have lim-
ited access to lawyers in their remote location. Without the MLP’s use of VA
Telehealth, many rural veterans would not receive the help they need.

The Pine Tree-Togus MLP created the first VA MLP advisory council, which
consists of leadership and staff from both the health and legal side of the partnership
(L. Eilhardt, personal communication, March 12, 2018). The council developed a
joint mission statement and works to develop mutual best practices. It also convenes
regularly to ensure the MLP is running smoothly and to make adjustments to the
processes underlying the collaboration, as needed.

To increase its ability to close the justice gap for Maine veterans, and to provide
legal assistance outside of its areas of expertise, Pine Tree incorporates pro bono law-
yers into its MLP. In 2017, Pine Tree partnered with the Maine State Bar Association
to create the Veterans Legal Services Initiative (VLSI) (Weston, 2018). VLSI educates
private Maine lawyers on the health-harming legal issues Maine veterans face and
encourages pro bono representation of veterans referred to the MLP. VLSI also facili-
tates discrete and time-limited pro bono opportunities, like a wills legal clinic and a
partnership with Starbucks called Military Mondays (Selnau & Jackson, 2018).

Profile I1: Vet Center MLP, Oakland Vet Center

The Oakland Vet Center (OVC) in California is home to the first MLP at a VA Vet
Center. The MLP at OVC was formed in 2016 between the OVC and Swords to
Plowshares (Swords). Swords is a community-based organization that provides
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legal, employment, and housing assistance to over 3000 veterans in the California
Bay Area every year (Swords to Plowshares, 2018). The OVC and Swords’ Legal
Unit had long had many veteran clients in common. However, they did not have a
means of coordinating their respective behavioral health and legal services. An
MLP provided the ideal framework for addressing these shared veteran clients’
intertwined mental health and legal needs. By design, the Swords-OVC MLP’s legal
services focus on areas of law vital to veterans with mental health conditions:
CODs, discharge upgrades, and VA disability compensation.

Chief among the benefits of the Swords-OVC MLP is the direct link between
legal aid and veterans with Other Than Honorable discharges. (See Chap. 8 for more
information about discharge statuses.) To be eligible for care at a Vet Center, such
as the OVC, a veteran must have served in combat theater or an area of hostility, or
have experienced MST (VA, “Vet Center Program”, 2016b). Discharge status is not
taken into account. Elsewhere in the VHA system, in contrast, an Other Than
Honorable discharge is almost always an insurmountable obstacle to care (VA,
“Applying for Benefits”, 2015b). Eligibility for comprehensive treatment at VAMCs
and CBOC:s is contingent on either not having “bad paper” or on the VA making a
legal determination that the veteran is “Honorable for VA purposes,” despite his/her
discharge status. Put simply, most veterans with Other Than Honorable discharges
are not welcome at VAMCs or CBOCs. Thus, Vet Center MLPs like the Swords-
OVC MLP fill a critical gap that other VA MLPs by definition cannot: they bring
legal aid to veterans who are so marginalized, they cannot even access basic VA
healthcare.

Filling this gap is important. Veterans with Other Than Honorable discharges
have particularly acute legal and mental health needs—and compared to other
veterans, they are more likely to be homeless and involved in the justice system, and
are at greater risk of suicide (Veterans Legal Clinic, 2016). By helping these veterans
obtain discharge upgrades and CODs, in effect restoring their veteran status, the
Swords-OVC MLP pries open the door to life-saving VA benefits, such as subsi-
dized housing and comprehensive healthcare.

In keeping with the motivating spirit of Vet Centers, which were formed to provide
a more intimate space for therapy than large VAMCs, accessing legal services at the
Swords-OVC MLP does not require veterans to navigate a sea of red tape. Counselors
can refer veterans directly to the MLP lawyer simply by walking down the hall after
a therapy session. OVC counselors also play a key role in the legal process itself.
Importantly, they write medical opinions that are often integral to veterans’ disability
benefit, COD, and discharge upgrade cases, which frequently turn on evidence of
mental health conditions. Moreover, Vet Center counselors regularly attend VA hear-
ings to provide live testimony and answer adjudicators’ questions, a level of clinical
advocacy not common at other VA MLPs. Anecdotal evidence from the OVC-Swords
MLP suggests that this testimony greatly increases veterans’ chances of success: VA
decisions often rely heavily on OVC counselors’ opinions.

The Swords-OVC MLP’s COD success rate is another testament to the power of
the partnership, and by extension, the need for more Vet Center MLPs. CODs are
notoriously difficult to win; the overall success rate varies between roughly 10-13%,
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depending on whether the COD is at the initial or appellate level of review (Veterans
Legal Clinic, 2016). In stark contrast, to date the Swords-OVC MLP has won
approximately 80% of its substantial caseload of COD cases. The remaining 300 or
so Vet Centers across the country that have yet to form MLPs are ripe for this level
of success.

Profile I1I: VA MLP for Women Veterans, Manhattan
and Bronx VAMCs

The first VA MLP to exclusively serve women veterans launched in 2017. (See
Chap. 10 for further information about the characteristics and special needs of
women veterans.) This MLP is a partnership between the New York Legal Assistance
Group’s LegalHealth division and the Manhattan (VA, “New York Harbor”, 2018c)
and Bronx VAMCs (VA, “James J. Peters VA Medical Center [Bronx VAMC]”,
2018b). LegalHealth currently runs three distinct legal clinics for veterans—the
women’s clinic, an older veterans clinic, and a general veteran clinic (New York
Legal Assistance Group, 2017).

To meet the diverse needs of women veterans at the Manhattan and Bronx
VAMCs, the Women Veterans MLP provides a range of legal services, including
assistance with government benefits, discharge upgrades, family law matters (pri-
marily orders of protection, custody, and child support), and housing. There is par-
ticularly high demand for assistance with VA benefits and family law issues. Almost
all VA benefits matters relate to MST (Kubek, 2016).

Social workers within these two VAMCs make most of the referrals for legal
assistance, though other VA providers, such as psychologists and primary care doc-
tors, also make referrals. A great deal of referrals also come from word of mouth
between women veterans: these VAMCs effectively operate as half hospital, half
community center, with veterans and staff exchanging information about health and
social services informally (S. Kubek, personal communication, November 14,2017).

VA staff’s role in the Women Veterans MLP extends beyond referrals. They also
sometimes provide critical assistance in veterans’ cases, for instance, by writing
clinical statements regarding service-related mental health conditions in support of
VA benefit claims or discharge upgrade applications. Moreover, social workers
often play an invaluable role in ensuring women veterans take the steps necessary to
advance their cases, such as writing affidavits about service traumas (S. Kubek,
personal communication, November 14, 2017).

To support these forms of collaboration, as well as inform women veterans of
their rights, the Women Veterans MLP lawyer conducts targeted trainings. For VA
staff, trainings focus on how to spot legal issues early, so they can make referrals in
time for the MLP lawyer to stop problems from snowballing or to maximize bene-
fits. For veterans, the lawyer provides Know Your Rights trainings, a.k.a. “Legal
Standowns,” covering issues common to women veterans (Kubek, 2016).
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Cultural competency is an essential component of the Women Veterans
MLP. Women veterans often have experienced a multitude of traumas throughout
their lifetime, not just MST, and legal services must be sensitive to these experi-
ences. For instance, the MLP operates on the understanding that there is no one
right way to write an affidavit. Veterans can write it at home, or with the lawyer,
whatever minimizes the risk of re-traumatization (S. Kubek, personal communica-
tion, November 14, 2017).

The importance of providing culturally competent legal aid begs the question of
why the Women Veterans MLP is one of only two VA MLPs that exclusively serve
women veterans. This gap is likely due in part to a lack of awareness of the fact that
women veterans’ needs are best addressed through a gender-specific MLP. Granted,
the legal issues most pressing for women veterans, such as access to stable housing
and income, are similar to those faced by male veterans. Many women veterans,
however, do not feel comfortable in settings populated by male veterans. This prox-
imity may bring up memories of MST, which can prevent women from getting
needed care (Murphy, Hans, & Reina, 2014). A separate MLP creates a safe space
for women veterans to confront their pasts and to receive the legal aid they need to
build better futures.

Profile IV: VA MLLP for Senior Veterans, San Francisco VAMC

Senior veterans face many pressing health and legal challenges that younger veter-
ans do not, and they constitute a significant portion of the veteran population. On
average, veteran median age in the United States is 64 years old, compared with 44
for non-veterans (United States Department of Veterans Affairs, National Center of
for Veterans Analysis and Statistics, 2018). However, few VA MLPs specifically
serve senior veterans. One such MLP, the Medical-Legal Partnership for Seniors—
Veterans Project, (MLPS Veterans Project) (University of California San Francisco/
University of California Hastings College of the Law San Francisco [UCSF/UC
Hastings XE], n.d.) is a partnership between UC Hastings College of the Law and
the San Francisco VAMC. The idea to start the partnership started to take shape
when staff at the San Francisco VAMC who were familiar with U.C. Hastings
College of the Law’s existing partnership with the nearby UCSF Center for Geriatric
Care began to clamor for onsite legal services to address the legal problems with
which they saw their elderly veteran patients struggling. The MLPS Veterans Project
was created as an expansion of the existing MLP at UCSF in response to this demand
in 2015 (S. Huffman, personal communication, November 14, 2017). It is based at
the VAMC’s Geriatric and Palliative Care Clinics, but referrals also come from
hospital in-patient units and the Community Living Center nursing home.

Two legal issues predominate the MLPS Veterans Project: VA benefits and hous-
ing. With respect to VA benefits, the MLP most often helps veterans obtain non-
service-connected benefits, such as pension (VA, “VA Pension”, 2017e) and Aid &
Attendance (VA, “Aid, & Attendance”, 2015a). Most of the veterans who present to
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the MLP already receive service-connected benefits if they have a service injury or
illness, perhaps because they have been in the VA system for a long time. Regarding
housing, habitability and eviction notices are the most common issues that arise.
The MLP engages in pre-litigation eviction advocacy and has been successful at
settling housing disputes before eviction cases reach the courts (S. Huffman, per-
sonal communication, November 14, 2017).

Capacity and related estate planning issues are another core area of practice for
the MLPS Veterans Project. For instance, if a veteran is newly diagnosed with
dementia or another progressive debilitating or terminal disease, their VA clinician
can make a legal referral for assistance with establishing an advance directive,
power of attorney for finance, and simple will. These tools provide veterans an
opportunity to express and protect their wishes before they lose the capacity to do
so (Mendonca, 2016). Elder abuse, neglect, and financial abuse are other issues that
occasionally arise. If the MLP cannot help with a given legal issue that presents, the
MLP makes a targeted referral to a local legal services organization (S. Huffman,
personal communication, November 14, 2017).

Collaboration between the VA staff and the lawyer partnered through this MLP
takes several forms. In addition to making referrals, VA clinicians fill out VA
Disability Benefit Questionnaires (VA, Disability Benefits Questionnaires [DBQ],
2018a) or other forms to help veterans access benefits, write medical necessity
letters for American With Disabilities Act cases, and write letters to help with hous-
ing accommodation issues. VA clinicians also consult with the MLP lawyer about
various legal issues that come up in the course of treatment, such as legal capacity.
If the lawyer determines that the veteran may soon lose legal capacity or already
has, they then advise about next steps in arranging the senior veteran’s affairs
(S. Huffman, personal communication, November 14, 2017).

The MLPS Veterans Project is different from most other VA MLPs in one impor-
tant respect: the MLP lawyer makes home visits. Because accessibility can be a big
issue for senior veterans, some of whom are housebound (Mendonca, 2016), many
in this population simply would not get help without home visits.

The dearth of MLPs for senior veterans is likely due to several factors. First, there
is an undersupply of elder law attorneys and geriatric doctors (Cottrell Houle, 2015),
which creates a double gap for this vulnerable population. There is also a general
lack of awareness of the depth of the needs of seniors. Many have not saved enough
for retirement (Olen, 2016) or for long-term care (The Associated Press and the non-
partisan and objective research organization NORC at the University of Chicago
Center for Public Affairs Research [AP-NORC], 2015) and dementia and other cog-
nitive illnesses are on the rise (United States Department of Health and Human
Services [U.S. DHHS], 2011). With medical advances in cancer, stroke, and chronic
disease treatment, people are living longer (National Center for Health Statistics,
2017), but because of this they are living with things like dementia and Parkinson’s
disease for many more years than they would have before. Basically, they are living
longer and sicker. VA MLPs are a powerful way to help senior veterans face these
end-of-life challenges.
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Part I'V: VA MLP Participant Characteristics and Outcomes

Studies have shown that MLPs can benefit asthma patients (O’Sullivan et al., 2012),
decrease barriers to healthcare for children (Weintraub et al., 2010), help under-
served populations in rural areas (Teufel et al., 2012), improve the lives of cancer
patients (Retkin, Brandfield, & Bacich, 2007), and reduce stress among low-income
patients (Ryan, Kutob, Suther, Hansen, & Sandel, 2012). However, to date, only one
study has examined the effects of MLPs on veterans’ mental health (Tsai et al.,
2017). In this section, we discuss this ground-breaking study’s findings.

Benefits of MLPs for Veterans

In 2016, researchers conducted a study of VA MLPs in Connecticut and New York
to assess the extent to which onsite legal services improve veterans’ health and
decrease VA healthcare spending. The study focused on four partnerships: (1)
Connecticut Veterans Legal Center (CVLC) and the VA Connecticut Healthcare
System in West Haven; (2) CVLC and the VA Connecticut Healthcare System in
Newington; (3) LegalHealth, a division of the New York Legal Assistance Group,
and the Manhattan Campus of the VA New York Harbor Healthcare System; and (4)
LegalHealth and the James J. Peters VA Medical Center in the Bronx. Researchers
analyzed MLP participant characteristics and legal services provided to 950 veter-
ans who received MLP services from one of the VA MLP study sites during the
period of June 2014 to January 2016. A subsample of 148 veterans were followed
for up to one year to assess the impact legal services had on their mental health. This
subsample group was selected based on their need for full legal representation for
one of four legal problems: housing, consumer debt, child support payments, and
disability benefits (Tsai et al., 2017).

Participant Characteristics

During the January 2014 to January 2016 study period, 950 veterans sought
assistance from one of the VA MLP study sites in Connecticut and New York.
Veterans presented with a total of 1384 legal issues or 1.5 legal issues per veteran.
Most veterans seeking MLP services were male and unmarried, with an average
age of 53. Mean annual income was below $25,000. Veterans’ most commonly
cited legal matters concerned VA benefits, housing, family law matters, and con-
sumer issues (Tsai et al., 2017).
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Participant Outcomes

Overall, veterans’ legal goals were achieved in 51.4% of the legal issues presented
to the VA MLPs during the two-year period. Goals were not achieved for 8.5% of
issues presented and the remaining 40.1% had yet to reach an outcome during the
study period. Legal goals were defined at the outset of representation between MLP
legal staff and veterans. Notably, only 8.7% of the issues in which veterans’ goals
were achieved required lengthy court appearances or hearings, suggesting that most
legal issues could be resolved with brief services, negotiation, or advice (Tsai
etal., 2017).

Of the 148 veterans included in the yearlong assessment of mental health out-
comes, 112 (75.7%) met their legal goals within the one-year study period. This
subsample received “full” legal representation on housing issues, consumer debt,
child support, and disability benefits. Full legal representation was defined as “an
attorney’s undertaking to provide the full range of legal services that are relevant to
the existing factual situation and representing the client for as long as it takes to
resolve the particular matter” (Tsai et al., 2017, p. 2197).

Researchers conducted outcome assessments using validated measures every
three months for a one-year period. They observed that after only the first 3 months
of the study period, these veterans showed “significant reductions in symptoms of
hostility, paranoia, psychosis, generalized anxiety disorder (GAD-7), and posttrau-
matic stress disorder (PCL-5)” (Tsai et al., 2017, p. 2200). Furthermore, the study
found significant improvements in physical health (Tsai et al., 2017, p. 2200). After
12 months, veterans continued to show significant reductions in mental health
symptoms and also experienced improved housing status and income (Tsai et al.,
2017, 2200). The increase in income was primarily from VA disability benefits, as
opposed to other government benefits or employment. While these results are prom-
ising, the researchers also acknowledged that there is need for a more rigorous study
employing a randomized controlled design.

Cost-Effectiveness

The study did not directly assess the cost-effectiveness of VA MLPs, in terms of VA
healthcare spending or otherwise. However, it did raise some cost-effectiveness
implications. The participating MLPs estimated the average total cost for each
resolved legal issue as $270-$405 (Tsai et al., 2017). Compared to the average
annual cost of $10,000-$60,000 to care for a person who is chronically homeless or
who has a severe mental illness, study results suggest that focusing funding on legal
programs that can prevent homelessness and improve mental health, like MLPs, can
decrease costs (Jones et al., 2003; Rosenheck, Kasprow, Frisman, & Liu-Mares, 2003).
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Part V: Veteran MLP Participant Profile

In this section, we profile a veteran who benefited from the assistance of a VA
MLP. This concrete example showcases how collaboration between lawyers and
clinicians can bring about positive change in veterans’ lives that each profession is
generally unable to effectuate on its own.

J.G., a Vietnam era Marine veteran, approached the Swords-OVC MLP in
California for help accessing VA disability benefits, housing support, and healthcare
in early 2017. He was homeless, moving between transitional housing sites, and his
Other Than Honorable discharge stood in the way of the VA help he desperately
needed. In step with the therapy provided by J.G.’s Vet Center counselor, the MLP
lawyer began to build J.G.’s case for VA eligibility.

Prior to setting foot in the OVC, J.G. had not spoken about his service traumas in
the decades that had passed since his discharge. It took some time, and the skill of
J.G.s Vet Center counselor, for J.G. to revisit the painful memories of his service in
Vietnam. As a truck driver in Vietnam, J.G. had been charged with “deadruns,”
which required him to collect the bodies of dead service-members. Moreover, while
driving in convoys J.G.’s own life was frequently in danger, as roadside attacks were
common. Surrounded by so much loss of life and in fear for his own, J.G. began to
manifest symptoms of PTSD. He went Absent Without Leave, got into fights, self-
medicated with marijuana, and started abusing alcohol to escape his distress.
However, PTSD was not yet recognized as a mental health diagnosis at this time,
and J.G’s symptoms were misinterpreted as misconduct. He was discharged from
the Marines with an Other Than Honorable discharge. Upon returning to civilian
life, J.G. was locked out of main VHA facilities because of his discharge status, and
his PTSD symptoms and drinking worsened.

In the course of therapy and also by reviewing J.G.’s service records, provided by
J.G’s MLP lawyer, J.G.’s Vet Center counselor recognized what the Marines had
failed to see decades ago: J.G. had incurred PTSD in service, and this condition had
been the cause of his misconduct. With the guidance of J.G.’s lawyer, the counselor
wrote a medical opinion explaining the nexus between J.G.’s traumas and the in-
service behaviors that led to his discharge. When J.G. obtained a VA COD hearing,
his counselor attended to testify, and his MLP lawyer explained how under VA laws,
this medical evidence weighed in favor of granting J.G. a favorable COD. Importantly,
J.G. overcame his decades of silence and testified, emboldened by the support of his
OVC counselor and guided by moot preparation sessions with his MLP lawyer.
J.G. gave a human voice to the hardships and distress he had experienced in Vietnam.

Based on these collective efforts, J.G. prevailed. He is now recognized by the VA
as “Honorable,” and is able to access the VA healthcare, disability benefits, and
housing support he has been waiting for since the 1970s, when he first petitioned for
VA eligibility. Today, J.G. is service-connected with a 100% rating for the PTSD he
incurred in Vietnam. With this income, he is now able to afford housing and lives in
a rental apartment. Without the Vet Center MLP, J.G. would likely still be without
housing, income, and the peace of mind of having the honorableness of his service
to his country finally recognized.
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Part VI: Funding for VA MLPS

In this penultimate section, we discuss the current landscape of funding for VA
MLPs, and point to some promising movement in Congress to increase funding.

Currently, VA does not have statutory authority to fund MLPs at its healthcare
sites (VA MLP Task Force, n.d.). The legal services provided through VA MLPs
tend to be funded by post-graduate legal fellowships (Skadden Foundation, 2018),
the Legal Services Corporation (2018), Bar Associations (New Orleans Bar
Association, 2018), law firms, (Equal Justice Works, 2017), private foundations
(Elmina B. Sewall Foundation, 2018), and law school veterans clinics (Solomon
Center for Health Law and Policy at Yale Law School, n.d.). That is, historically,
funding for MLPs has fallen largely on the legal partner. Because much of the fund-
ing available to legal partners, such as post-law school fellowships, is short-term,
VA MLPs are prone to suffer from funding instability and to struggle with
sustainability.

Recognizing VA MLPs’ need for enhanced financial support, several Members
of Congress have proposed legislation that would authorize VA funding of legal
services at its sites. For instance, on the Senate side, the Homeless Veterans
Prevention Act of 2017 (S. 1072) would have the VA enter into partnerships with
public or private legal service entities, and would give VA the authority to fund a
portion of the legal services these partners provide to veterans who are homeless or
at risk of homelessness (United States Congress, “Homeless Veterans Prevention”,
2017-2018). These legal services would cover housing, family law, income support,
and criminal defense matters. Another Senate bill would have VA fund MLPs for
women veterans. The Deborah Sampson Act (S. 681) directs the VA to enter into a
partnership with at least one non-profit organization to provide legal services to
women veterans that target their ten top unmet needs (United States Congress,
“Deborah Sampson”, 2017-2018).

Similar legislation has also been introduced on the House side. The Legal
Services for Homeless Veterans Act of 2017 (H.R. 2703) (United States Congress,
“Legal Services”, 2017-2018) and Homeless Veterans Legal Services Act
(H.R. 1993) (United States Congress, “Homeless Veterans Legal”, 2017-2018), for
example, would each authorize VA to award grants or contracts to outside entities to
fund a portion of pro bono legal services provided to veterans who are homeless or
at risk of homelessness. In introducing these bills, Members of Congress have
recognized the importance of legal aid in helping veterans readjust to civilian life
and avoid or escape homelessness. For instance, in introducing H.R. 2703
Congressman Ted W. Lieu (2017) of Los Angeles, California explained that “[t]he
research clearly shows that legal services are as necessary to addressing the Veteran
homelessness epidemic as physical housing, but the VA does not have the flexibility
it needs to fund those services.”
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Conclusion

In this chapter, we have discussed the unique powers of VA MLPs to address veter-
ans’ health-harming legal needs. VA MLPs increase veterans’ access to needed legal
aid by bringing lawyers to sites veterans frequent to receive healthcare. Critically,
VA MLPs also foster the close collaboration between lawyers and clinicians that
can be outcome determinative in cases affecting core aspects of veterans’ lives,
from housing to access to life-saving medical treatments. Despite the successes of
the VA MLPs currently in operation and the research confirming that VA MLP
services improve veterans’ wellbeing, this model is underutilized: the demand for
VA MLPs’ unique integrated services far outstrips supply.

We predict that as research and awareness of VA MLPs grows, so will the
availability of funding to expand the model. Research examining whether VA
MLPs result in healthcare cost-savings is a particularly important area of research,
as findings could provide financial incentive for VA to invest in MLPs at its sites.
Additionally, research investigating differences between MLPs according to type
of VA healthcare site and comparing the impact of legal aid provided at VA sites as
opposed to at legal aid offices could aid in program design. This data could help
service providers best reach the most vulnerable veterans and provide services
targeted to their needs. Even without this data, Congress’ growing interest in VA
MLPs and push for federal funding bodes well for the future of this novel ser-
vice model.
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Chapter 5
Veterans Treatment Courts

Janice D. McCall and Benjamin Pomerance

“The court reflects the structure of a military unit: The judge
becomes the commanding officer; the volunteer Veteran mentors
act as fire team leaders; the court team becomes the company
staff; and the Veteran defendants become the troops”

—Bryan Lett, Reporter for Disabled American Veterans
(DAV), April 11, 2017

Abbreviations

ACLU American Civil Liberties Union
AUDIT Alcohol Use Disorders Identification Test
DAST Drug Abuse Screening Test

DAV Disabled American Veterans
DoD Department of Defense
DWI Driving while intoxicated
IOM Institute of Medicine

MOAS Modified Overt Aggression Scale
NADCP  National Association of Drug Court Professionals

NIJ National Institute of Justice
OEF Operation Enduring Freedom
OIF Operation Iraqi Freedom
PCL PTSD Checklist

PHQ Patient Health Questionnaire
PTSD Posttraumatic stress disorder

SDVTRC  San Diego, California, Veterans Treatment Review Calendar
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U.S. United States

VA Department of Veterans Affairs
VvJO Veterans Justice Outreach
VTC Veterans Treatment Court
Introduction

Treatment courts, also known as problem-solving courts, offer an alternative to
incarceration in the form of mandated individualized treatment. Born from the need
to address the root cause of criminal conduct among many justice-involved
Veterans—untreated behavioral health needs that are often related to trauma
incurred during the Veteran’s military service— Veterans Treatment Courts (VTCs)
operate as a collaborative effort among the presiding judge and the prosecuting and
defense attorneys in the courtroom, the Veterans Justice Outreach (VJO) Program of
the United States Department of Veterans Affairs (VA), and partners from multiple
medical, legal, criminal justice, social services, and community-based entities. For
a substantial number of Veterans, reintegration into civilian life is rife with the
complexities of navigating various interlocking challenges such as battling
alcoholism or substance abuse, treating trauma, and addressing service-related
mental health needs. By offering eligible justice-involved Veterans treatment
focusing on these issues and tailored to their individual needs, VTCs demonstrate
that the law, through its procedures and rulings, can be a therapeutic agent, serving
as an active force to effect change in a defendant’s life and guiding court interventions
for the purpose of improving defendants’ lives.

VTC Participant Characteristics

According to the 2016 demographics report on the Profile of the Military Community
(United States Department of Defense (U.S. DoD), 2016), the average age of the
Active Duty force is 28.5 years, which is younger than the median adult age in the
United States (37.8 years) (U.S. Census Bureau, n.d.-a). Eighty-five percent of offi-
cers in the Armed Forces compared to 31% of the national population have a
Bachelor’s degree or higher (U.S. Census Bureau, n.d.-b; U.S. DoD, 2016). In terms
of racial diversity in the Armed Forces, while nationally 24% of the population is
non-white, among Active Duty members nearly one-third (31%) identify themselves
as a racial minority (i.e., Black or African American, Asian, American Indian or
Alaska Native, Native Hawaiian or Other Pacific Islander, Multi-racial, or Other/
Unknown) (U.S. Census Bureau, n.d.-b; U.S. DoD, 2016). Overall, 41% of military
personnel have children (U.S. DoD, 2016). Additionally, individuals who are
recruited into military services are often “selected against factors that are correlated
with community crime, such as a history of mental illness, a prior criminal record,
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or a history of drug abuse” (Guy Gambill, Soros Senior Justice Fellow, Justice
Policy Institute, as cited in Cartwright, 2011). However, sometimes what we find is
that when service members return to civilian life, the process of their civilian
reintegration may include the presence of trauma—both physical and psychological—
that are tied to their deployment and combat exposures.

Veterans experience a range of comorbid physical health needs and yet, given the
increase in popularity of the VTC model across the country, little is known about the
medical care profiles among Veterans who become VTC participants. Studies on
Veterans, who are not justice-involved, have reported complications stemming from
comorbid posttraumatic stress disorder (PTSD) and chronic pain (Outcalt, Hoen,
Yu, Franks, & Krebs, 2016); greater comorbid health problems, including liver
disease, among dually diagnosed Veterans with major depressive disorders and
alcohol use disorder (Yoon, Petrakis, & Rosenheck, 2015); and key treatment
priorities among female Veterans to include depression, pain management, and
coping with chronic general medical conditions (Kimerling et al., 2014). The
physical and psychological traumas experienced by Veterans are also linked to
increased risk of the development of behavioral health disorders (Miller, Pederson,
& Marshall, 2017; Seal et al., 2011). Unfortunately, for some Veterans, these
traumas remain unaddressed and complications from untreated behavioral health
needs may result in justice involvement. For example, a 2019 scoping study
reviewing literature on the health and healthcare of Veterans involved in the criminal
justice system reported substance use disorders (e.g. alcohol use disorder, opioid
use disorder, co-occurring substance use and other mental health diagnoses) as the
most common condition examined in their sample of 191 studies (Finlay et al.,
2019). Several articles in Finlay et al. (2019) also examined experiences related to
PTSD and trauma. For justice-involved populations, this is particularly salient as
studies have provided supporting evidence for the link between PTSD and crime
(Collins & Bailey, 2007; Kulka et al., 1990; Wilson & Zigelbaum, 1983).

Moreover, recent research suggests that for those serving in the U.S. Armed
Forces the unique circumstances of the wars in Afghanistan and Iraq (Operation
Enduring Freedom (OEF) and Operation Iraqi Freedom (OIF)) pose significant
challenges. For example, those serving in these current conflicts are faced with an
increased number of multiple and lengthier deployment. According to the Institute
of Medicine (IOM) (2013), the average length of deployments is 7.7 months—from
an average of 4.5 months in the Air Force to an average of 9.4 months in the Army.
As suggested by the IOM, “if deployment itself is considered an exposure, the
‘dose’ may impact health, so more deployment time would theoretically be worse
for subsequent health outcomes.” Furthermore, for military members, the importance
of a period of time between deployments, also known as “dwell cycle,” helped urge
a 24-month dwell cycle in the Army, however, due to demand for personnel, average
dwell time was 21 months (ranging from 16 months in the Marine Corps to about
22 months in the Army and Navy) for military personnel with two or more deploy-
ments (IOM, 2013). In addition, advancements in technology have enabled military
personnel to survive traumatic combat experiences that would have likely been
deadlier in previous conflicts (Tanielian & Jaycox, 2008). Thus, Veterans of OEF/
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OIF conflicts are exposed to combat that is more frequent and of longer duration
placing these Veterans at a higher risk of PTSD (Cavanaugh, 2011). Approximately
10-20% of troops returning from OEF/OIF conflicts exhibit psychological prob-
lems that warrant treatment (Tanielian & Jaycox, 2008).

For Veterans, justice-involvement presents further obstacles and more service
complexity when engaging services to meet their health care needs. If the Veteran
has been incarcerated, the Veteran will likely face new barriers upon release related
to poverty and lower socioeconomic status, including access to ongoing health
care—especially if the Veteran’s character of discharge from the military excludes
them from enrolling in the VA’s healthcare system. Securing health care benefits,
accessing care, and ensuring continuity of care for former prison inmates upon
release remains a nationwide public health concern. Thus, it is not surprising that
most justice-involved Veterans remain at risk for poor health outcomes. According
to the general population of OEF/OIF Veterans surveyed in a 2008 RAND study,
only 53% of Veterans had sought professional help in the previous year, and only
half of those who did seek care received adequate treatment. The potential
association between stigma and accessing mental health treatment could be
particularly salient for female Veterans who also experience high rates of military
sexual trauma that have been associated with PTSD (Kimerling et al., 2010;
Kimerling et al., 2014; Yaeger, Himmelfarb, Cammack, & Mintz, 2006). The
opportunity for team-based access to health and mental health services presented by
a VTC program could also potentially connect the minority of justice-involved
female Veterans to needed assessments and services.

As we continue in this chapter, it has been important to acknowledge the context
and characteristics of individuals who serve in the U.S. Armed Forces, the conditions
of their service that are associated with their civilian reintegration, and the risks
posed to Veterans who may become involved in the justice system. For Veterans
who are identified and referred into a VTC program, the assessing VJO Specialist
will likely focus on areas such as mental health, substance use, trauma exposure,
physical health, family relationships, social support, housing, employment, and
education needs (Please see Chap. 3 for further descriptions on VJOs).

We would like to now provide you with a description of known characteristics of
VTC participants as recently reported in a large national study of VTCs. Among
7,931 Veterans in the VJO program across 115 associated VA sites, the majority of
VTC participants were white, male, with at least a high school education, aged in
their 40s, and less than half were employed in the past three years (Tsai, Finlay,
Flatley, Kasprow, & Clark, 2018; Tsai, Flatley, Kasprow, Clark, & Finlay, 2017).
Compared to non-VTC participants who were also criminal justice-involved, VTC
participants were more likely to have served in Iraq and Afghanistan, to have
reported combat exposure, and to have a drug offense (Tsai et al., 2017). Notably,
over one-third of VTC participants were judged to have probable PTSD (Tsai et al.,
2018). A separate 2018 scoping study that examined 15 VTC-related articles
similarly reported that most VTC participants were white, male, middle-aged
(30-50 years of age), and had mental health and substance use disorders (McCall,
Tsai, & Gordon, 2018). In one of the national studies, some Veterans entering a
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VTC program were characterized as not being stably housed, less than half were
employed in the past three years, and over half reported symptoms consistent with
substance use disorders (Tsai et al., 2018). Another national study compared
Veterans who were justice-involved to VTC participants and found that VTC
participants were less likely to be in jail at program admission, to be chronically
homeless, to have a probation offense, to have any prior psychiatric hospitalizations,
and to report having spent fewer days in a corrections institution in the past month
(Tsai et al., 2017). Among this discussion of VTC participant characteristics, we do
not want to neglect the demographic of female Veterans who, in most studies, are
consistently reported in the minority, accounting for a range of only 4-12% of VTC
study populations (Ahlin & Douds, 2016; Baldwin & Rukus, 2015; Hartley &
Baldwin, 2019; Knudsen & Wingenfeld, 2016; Tsai et al., 2017). Finally, we want
to also mention that VTCs may differ in their choice about whether to admit violent
offenders and in their decisions about whether to limit their services to Veterans
who served in a combat zone. In a 2016 national study on VTCs, Baldwin reported
that more than half of the VTCs in her study (57%) excluded some type of violent
felony charge, and approximately half reported military discharge and conduct
exclusions (46%) or violent felony charge exclusions (43%) (Baldwin, 2016).

Despite this knowledge of extensive health and behavioral health needs among
Veterans who are justice-involved, VTCs are confronted by critics who may argue
that medical care does not fall under the jurisdiction of the courts; however, it is
widely acknowledged that VTCs use an interdisciplinary team approach to address
Veterans’ health care needs while under the close supervision of the court system,
which becomes a major component in the efforts to coordinate the Veterans’
subsequent civilian reintegration efforts.

Origins of Problem-Solving Courts

As we have just presented the characteristics that are common among VTC partici-
pants, this segment of the chapter presents the history of the problem-solving court,
and its trajectory as becoming a space to practice therapeutic jurisprudence. While
present-day practices in problem-solving courts recognize the needs of the defen-
dant and employ the help of behavioral health interventions and a close interaction
with a treatment team, recognizing the root causes of criminal justice involvement
and addressing treatment remedies in the court system are only concepts adopted in
the last 30 years.

In the late twentieth century, the United States experienced a surge in corrections
spending and a growing prison population. In 1975, 27% of the total sentenced
federal prison population (20,692) was serving time due to a drug offense. Over the
next ten years, this number had grown to reflect 34% (27,623) by 1985 (Maguire,
2003). During the mid-1990s’ peak of the “tough on drugs” policy approach, 61%
of the total sentenced population (80,872) was serving time in federal prison due to
drug offenses (Maguire, 2003). During this tough-on-crime era, the number of peo-
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ple in federal prisons for drug offenses increased 1,950% between 1980 and 2010
growing from 4,749 people to 97,472 people. At the time, the War on Drugs was in
full-force, demonstrated by the increases in numbers of offenders, many of whom
who were dealing with active substance use and addiction. For example, among
nonviolent state prisoners, drug offenders (44%) reported the highest incidence of
drug use at the time of the offense (Mumola & Karberg, 2006). As reported in the
Bureau of Justice Statistics’ 2006 report on drug use and drug dependence, 32% of
state prisoners and 26% of federal prisoners committed their offense under the influ-
ence of drugs (Mumola & Karberg, 2006).

Around the country, jurisdictions had become increasingly aware of the opportu-
nity to shift classes of offenders away from costly incarceration while maintaining
offender accountability to the offense and addressing rehabilitation and crimino-
genic needs via the provision of alternative sentencing. The emergence of the drug
court, as a specialized court or a specialized court docket for drug offenders, offered
an alternative to incarceration while also applying therapeutic jurisprudence to this
special class of offenders. In drug courts, addiction was believed as a root cause
which, left untreated, may promote criminal behavior. Drug courts are judicially
supervised and handle the cases of nonviolent, substance-addicted offenders under
the adult, juvenile, and family justice systems. Drug courts operate under a model
that combines intensive judicial supervision, mandatory drug testing, escalating
incentives and sanctions, and treatment. Often, it is the relationship between the
offender and judge that drives adherence of a drug treatment program and its related
court appearances. For example, in a 2011 multi-site drug court evaluation funded
by the National Institute of Justice (NIJ), drug court participants who received
higher levels of judicial praise, judicial supervision, and case management reported
fewer crimes and fewer days of drug use (Rossman et al., 2011). The level of super-
vision in drug court permits the program to support the recovery process, but also
allows program supervisors to react swiftly to impose appropriate therapeutic sanc-
tions or to reinstate criminal proceedings when participants do not comply with the
program.

The designation of specialized court dockets and courts for specialized popula-
tions in the United States have been documented for at least the last 30 years. The
first drug court prototype was established in Miami-Dade, Florida in 1989, presided
over by Judge Stanley Goldstein, grounded in procedures combining teamwork,
cooperation, and collaboration, and drawing from the framework of therapeutic
jurisprudence. Family treatment court (which is addressed in Chap. 6), is a model
that seeks to improve parent(s)’ treatment retention and family reunification rates in
the child welfare system. The family treatment court has been described as the firm
foundation of success upon which a rational and humane approach to protect chil-
dren is built (Marlowe & Carey, 2012). It was in 1995 that the first family treatment
courts began concurrently in Reno, Nevada and Pensacola, Florida (National
Association of Drug Court Professionals (NADCP), 2018). By the year 2000, as
many as 472 drug treatment courts were in operation across the United States. By
2006, at least 1,621 treatment courts were in operations, and by 2009 there were
2,459 treatment courts in the United States (NADCP, 2018). As of June 2015, there



5 Veterans Treatment Courts 95

were 1,558 adult drug courts in the United States. However, the estimated total
number of drug courts operating in the U.S. is over 3,000 of which the majority
target adults including DWI (driving while intoxicated) offenders, Veterans, and
other drug courts which address juvenile, child welfare, and others (National
Institute of Justice, 2018). Among VTCs, the first can be traced to 2004 in Anchorage,
Alaska (Hawkins, 2010; Holbrook & Anderson, 2011; Johnson et al., 2016) and the
2008 VTC from Buffalo, New York (Cavanaugh, 2011; Johnson et al., 2016). The
Buffalo VTC was the first instance of manualizing and operationalizing a VTC into
its component parts. Today, there are at least 461 operational VTCs and Veterans
dockets within drug, mental health, or criminal courts (Flatley, Clark, Rosenthal, &
Blue-Howells, 2017).

Components of Veterans Treatment Courts

VTCs defy a “one size fits all” approach. Studies demonstrate that each VTC main-
tains its own standards and employs its own methods concerning justice-involved
Veterans, sometimes leading to tremendous procedural variety among these courts
(Arno, 2015; Baldwin, 2016). However, there are certain broad elements that typi-
cally appear in most, if not all, of these tribunals.

Eleven years ago, the ground-breaking Buffalo VTC established a set of ten key
components for the successful operation of VICs which is outlined in Table 5.1
(Huskey, 2017). Today, several widely used training programs for VICs use this
document as the basis for their guidance to court personnel. A few states even
enacted laws requiring all of their VICs to abide by these ten principles
(Pomerance, 2018).

Similar to the United States Department of Justice’s January 1997 document
titled “Defining Drug Courts: The Key Components”—the document on which the
Buffalo VTC based their creation—the key components for VICs include early
identification and placement of eligible VTC participants; interdisciplinary
education of all VTC staff concerning topics such as military cultural competence
and criminal justice system goals; monitoring and enforcement of abstinence from
drug and alcohol abuse among program participants; and close collaboration among
actors within the legal, mental health, drug and alcohol rehabilitation, and Veterans’
services systems (Arno, 2015; Rogers, 2018). Taken together, this document
provides a starting point for the types of processes, policies, ideals, and objectives
that many VTCs share. It is neither, however, a mandate for all VTCs nationwide,
nor does every VTC follow each of these ten key components in the same manner
(Baldwin, 2016; Baldwin & Brooke, 2019). A closer look, therefore, is necessary to
determine the measures that VTCs commonly take to perform their work.

VTC participant eligibility requirements differ by jurisdiction and one of the
challenges in establishing eligibility for VTCs is the availability of identification
protocols for Veterans who are entering the criminal justice system. There is a
general lack of uniformity in intake questionnaires (Baldwin, 2013; Christy, Clark,
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Table 5.1 The ten key components of Veterans Treatment Court

Key Component #1

Veterans Treatment Court integrate alcohol, drug treatment, and mental health services with
justice system case processing

Key Component #2

Using a non-adversarial approach, prosecution and defense counsel promote public safety while
protecting participants’ due process rights

Key Component #3

Eligible participants are identified early and promptly placed in the Veterans Treatment Court
program
Key Component #4

Veterans Treatment Court provide access to a continuum of alcohol, drug, mental health and
other related treatment and rehabilitation services

Key Component #5

Abstinence is monitored by frequent alcohol and other drug testing
Key Component #6

A coordinated strategy governs Veterans Treatment Court responses to participants’ compliance

Key Component #7

Ongoing judicial interaction with each Veteran is essential
Key Component #8

Monitoring and evaluation measure the achievement of program goals and gauge effectiveness

Key Component #9

Continuing interdisciplinary education promotes effective Veterans Treatment Court planning,
implementation, and operations

Key Component #10

Forging partnerships among Veterans Treatment Court, Department of Veterans Affairs, public
agencies, and community-based organizations generates local support and enhances Veteran
Treatment Court effectiveness

Frei, & Rynearson-Moody, 2012). In addition, Veterans’ identification occurs
across various stages of their involvement with the criminal justice system (refer to
Chap. 3 for Sequential Intercept Model). While prior military service is reported
among 8% of incarcerated individuals in the United States (Bronson, Carson,
Noonan, & Berzofsky, 2015), the majority of participants of VTCs are not identified
in incarcerated settings. In Baldwin’s 2016 study, she reported that among her
national survey of 79 VTCs, the majority of Veterans who were potential partici-
pants in VTCs were not incarcerated and were identified elsewhere in the justice
system: 70% of VTCs reported that potential participants were identified at book-
ing, 62% of VTCs reported that Veterans were identified at pretrial services, 46% of
VTCs identified potential participants at the time of arrest, and nearly 71% of
Veterans were identified at arraignment (Baldwin, 2016). Furthermore, in a 2017
study, Tsai and colleagues compared VTC participants with non-treatment court
participants and reported that VTC participants were less likely to have been in jail
at VTC admission. Baldwin and colleagues’ study found that only 2.5% of VTC
participants were Veterans who had been convicted and were identified during
incarceration (Baldwin, 2016).
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Once accepted into a VTC, a justice-involved Veteran may likely be linked by the
court with a Veteran peer mentor (Arno, 2015; Perlin, 2013). To increase the
likelihood of mentor and mentee developing a bond based on shared experiences,
VTCs typically try to match mentors and mentees from the same branch of service
and the same era of service. Most courts also try to link mentors and mentees of the
same gender. This last objective has proved challenging, however, as many VTCs
face an overall scarcity of female Veteran mentors. In most VTCs, these peer
mentors are all volunteers, at times creating difficulties when the ever-rising out-of-
pocket costs of travel to and from court appearances and mentor-mentee meetings,
courthouse parking, and other recurring expenses of mentorship understandably
provoke some mentors to leave the program (Jaafari, 2019).

Like drug courts, the vast majority of VTCs establish a treatment team of subject-
matter experts who collectively link a justice-involved Veteran with key resources,
guide the Veteran through the assigned VTC steps, and monitor and evaluate the
Veteran’s progress (Baldwin, 2016). Where possible, each member of the treatment
team in a VTC should have particular experience and expertise in working with
Veterans, ensuring that the people providing both the assistive tasks and the oversight
functions of the court possess the cultural competence necessary to give the justice-
involved Veteran the best possible chance of success (Jones, 2014). One crucial
member of the VTC team is a VJO Specialist from the VA, linking Veterans with
localized healthcare services and other fundamental forms of assistance. Veterans
Service Officers often play an important role on treatment teams, too, connecting
justice-involved Veterans with the federal, state, and local benefits for which they
are eligible by virtue of their military service—benefits about which a substantial
number of Veterans are often completely unaware (Pomerance, 2019). Other key
treatment team members commonly include alcohol and substance abuse specialists,
social workers, and employment counselors. Again, while the members of the
treatment team do not necessarily need to be Veterans, successful VTCs emphasize
a high level of military cultural competence among the members of these teams
(Shah, 2014).

VTCs often go to significant lengths to distinguish themselves from a traditional
courtroom setting. The implicit environment of a VIC may resemble military
culture as a reimagining and interpretation for use within the courtroom. The
military experience is one that Veterans have self-reported as a distinguishing
feature and likened to membership of a subculture (Ahlin & Douds, 2016; Baldwin
& Rukus, 2015). Additionally, prosecutors and defense attorneys interact in a non-
adversarial manner, with the judge working with both lawyers and with the justice-
involved Veteran in a less-formal manner than one typically witnesses in a criminal
court proceeding (Russell, 2009; Seamone, 2019). Some judges even abandon their
customary place on the bench to create a more collegial atmosphere in the courtroom
(Shevory, 2011). Placing military flags or patriotic insignia in the courtroom in
recognition of the service rendered by the justice-involved Veterans coming before
the court is another common practice.

Individualization of treatment plans is another central component of VTCs
(Cartwright, 2011; Seamone, 2019). Every justice-involved Veteran entering a



98 J. D. McCall and B. Pomerance

court may receive a set of assignments, goals, and strategies that are uniquely tai-
lored by the treatment team and the presiding judge to that particular Veteran’s
pre-military, military, and post-military experiences (Shah, 2014). While every
treatment team takes their own unique approach regarding which factors to apply
and how much emphasis to place upon each element, the most common criteria that
treatment teams consider include the presence of any diagnosed medical condi-
tions, the existence of any substance use histories on illegal drugs and/or alcohol,
the nature and resolution of any prior criminal convictions on the Veteran’s record,
the degree to which family members play an active role in the Veteran’s life, the
stability or instability of the Veteran’s housing situation, the Veteran’s current and
future educational and employment prospects, and other bedrock elements of reha-
bilitating the Veteran from present status to a more constant and sustainable life
(Baldwin, 2016).

All VTCs must establish a process for deciding whether a justice-involved
Veteran is eligible for admission into a VTC. Typically, this process involves some
variety of dialogue among the judges presiding over the traditional criminal court
and the VTC, as well as the District Attorney’s Office and the justice-involved
Veteran’s defense counsel, focusing on the balancing of interests between public
safety concerns and the desire to avoid unnecessary incarceration when rehabilitative
options are reasonably available. Courts differ regarding the level of involvement
and influence for each of these parties in making this decision. In some locations,
for instance, the District Attorney’s Office plays the key “gatekeeping” role in
deciding whether a justice-involved Veteran should be eligible for admission to a
VTC, while other jurisdictions permit the VTC’s presiding judge to make this final
call (Pomerance, 2018). From court to court, the assessment instruments used to
decide whether an individual presents a low risk of recidivism and a substantial
likelihood for rehabilitation differ as well (Baldwin, 2016). This allows local legal
systems the flexibility necessary to make case-by-case decisions without the rigidity
that has led to criticism in other areas of criminal law, but also creates understandable
questions about whether greater standardization in this process is necessary
(Arno, 2015).

Similarly, VTCs maintain a set of standards concerning when a justice-involved
Veteran is eligible to graduate from the treatment court program, as well as a set of
policies regarding the rewards for successfully reaching all of the assigned
milestones (McMichael, 2011). Sometimes, graduation from a VTC can result in
full dismissal of the criminal charges against the justice-involved Veteran. Other
times, graduation leads to withdrawal of the criminal charges in exchange for the
justice-involved Veteran accepting a non-criminal disposition or a lower-level
criminal offense (Baldwin, 2016). In a minority of jurisdictions, these standards are
codified in state statutes (Pomerance, 2018). Most VTCs, however, are free to set
whatever policies they deem most appropriate, with the approval of their state’s
judicial oversight agency (McMichael, 2011). On the negative side, all VTCs must
determine what penalties will be imposed if a justice-involved Veteran fails to timely
complete the milestones on the assigned treatment court plan (McMichael, 2011).
This assessment includes the decision of when a VTC will expel a justice-involved
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Veteran from the program, as well as the consequences—a list that customarily
involves incarceration—that result from an individual’s dismissal (Hawkins, 2010;
Jones, 2014). Again, while a minority of states maintains laws that address this
issue, most VT Cs possess the authority to set these standards without any statutory
authority (Pomerance, 2018).

A final commonality among most VTCs is the positive political and mainstream
media attention that most of these courts have received. Starting with the creation of
the Buffalo VTC in 2008, the opening of new VTCs has been hailed with largely
glowing news reports, as well as acclamation by politicians from all sides of the
political aisle (Renz, 2014). One can logically presume that this bipartisan positive
attention encouraged a continually growing number of jurisdictions to establish and
sustain VTCs (Pomerance, 2018). While critics of these courts undoubtedly exist,
the fact that VTCs have received lofty acclamation and substantial funding from
both Barack Obama and Donald Trump, and praise-filled reports from media outlets
of seemingly every political affiliation, VTCs will likely be kept in the spotlight of
criminal justice reform conversations for the foreseeable future (Arno, 2015; Jaafari,
2019; Renz, 2014).

Outcomes for VTC Participants

The question as to whether VTCs are effective remains an important one that drives
VTC scholarship and practices today. Varied measures have been used when
reporting on outcomes for VTC programs. Among existing studies, VTC outcomes
have been measured as a reduction in participants’ criminal recidivism, a reduction
in adverse health conditions, successful community reintegration, and reductions in
recidivism, among others. For example, one jurisdiction’s VTC program reported
on its six program goals which included: reduced criminal recidivism, promotion of
participant sobriety, increased compliance with treatment and court-ordered
conditions, improved access to VA benefits and services, improved family
relationships and social support connections, and improved life stability (Caron,
2012). In a national study on VTCs, outcomes included domains such as housing
stability, employment, receipt of VA benefits, and criminal justice (Tsai et al., 2018).
Another study reported on 24 infractions (such as failure to complete treatment,
missed hearings, failure to comply with judge’s order) and 18 types of sanctions
(such as verbal reprimand, behavioral contract, and community service) as outcome
metrics used in their analyses (Johnson, Stolar, Wu, Coonan, & Graham, 2015). A
variety of outcome studies are essential as they can demonstrate effectiveness,
efficiency, and key behavioral changes necessary for a Veteran to complete a VTC
program and be released into the community.

Given the centrality of the behavioral health needs as root problems among VTC
participants, an important outcome for VTCs is the reduction of behavioral health
challenges which have triggered criminal involvement among Veterans. For
example, Derrick et al. (2018) reported on 82 participants of the San Diego,
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California, Veterans Treatment Review Calendar (SDVTRC) Pilot Program and
examined 12 clinical measures from baseline to 12-months using the following
scales: PTSD Checklist (PCL) a 17-item Likert-type checklist that measures PTSD
symptoms (Weathers, Litz, Herman, Huska, & Keane, 1993); Modified Overt
Aggression Scale (MOAS) a 16-item Likert-type scale (Cicerone & Kalmar, 1995);
Drug Abuse Screening Test (DAST-10) a 10-item yes/no inventory to measure
illegal drug use over the prior four weeks; Alcohol Use Disorders Identification Test
(AUDIT-C) a three-question tool that measures frequency and volume of alcohol
consumption over the prior four weeks; Patient Health Questionnaire-9 (PHQ-9) a
9-item Likert-type scale to measure symptoms of depressed mood over the prior
two weeks. For 52 participants with both a baseline and 12-month scores, Derrick
et al. (2018) reported reductions in drug use; depressed mood; trauma and four
subscales measuring re-experiencing, avoidance, hyperarousal, and total trauma
and stress; and anger and aggression subscales including verbal aggression, physical
aggression toward objects, physical aggression toward others, physical aggression
toward self, and total anger and aggression. Improvements in behavioral health
measures such as emotional well-being, social functioning, reductions in self-harm,
reductions in substance use were also reported in Knudsen & Wingenfeld’s, 2016
study on 86 Veterans.

Another important outcome for a problem-solving court is reducing recidivism,
which is the reduction of an offender’s tendency to reoffend. Reoffense can be
measured as new arrests, new incarcerations, or new offenses. In some outcome
studies, recidivism reduction is measured as the percentage difference of number of
arrests at VIC program entry compared to number of arrests at VTC program exit.
For example, in Hennepin County, Minnesota’s 2012 VTC program review, 83% of
Veterans had fewer number of charges at six months after entering their VTC
program compared to six months prior to their start of their VTC program, and 72%
of Veterans had fewer number of charges at 24 months after entering their VTC
program compared to 24 months prior to their start of their VTC program. For VTC
participants in Hennepin County, Minnesota, 66% of active VTC participants and
76% of VTC graduates did not have any misdemeanor or felony reoffenses within
12 months of VTC program entry; at 24 months of program entry, 40% of active
VTC participants and 56% of VTC graduates did not have any misdemeanor or
felony reoffenses (Caron, 2012). In Smith’s, 2012 study on the Anchorage, Alaska
VTC, recidivism was defined as a return to custody or a violation of probation. In
the Smith (2012) study, a recidivism rate of 45% was reported, which was presented
in comparison to the 50% recidivism rate experienced by offenders of the state
system who were not participants in the VTC. In Tsai et al.’s 2018 national study,
they reported that 20% of VTC participants received jail sanctions and 14% reported
a new incarceration within an average of nearly one-year in a VTC program, which
is lower than the 23-46% one-year recidivism rate found among U.S. prisoners.
Finally, in Hartley and Baldwin’s (2019) study of 144 Veterans in a VTC and a
control group of 157 VTC-eligible Veterans, they reported that the VTC group had
lower total number of arrests (34 compared to 44) and a lower recidivism rate (14%
compared to 17%). In addition, Hartley and Baldwin (2019) also compared their
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VTC graduates to VTC terminations and found that the Veterans who graduated has
the lowest recidivism rate overall (8%) and the Veterans who were terminated from
the VTC program had the highest recidivism rate (56%).

Outcome measures have also included community reintegration domains such as
housing and employment indicators. In Caron’s 2012 report which included 41 VTC
graduates, 35% maintained their level of employment or student status throughout
their VTC participation, and 19% increased their level of employment throughout
their VTC participation. In terms of living situation, it was reported that among
VTC graduates, 73% did not experience changes to their private residence status,
and 15% increased their housing stability during the course of their VTC participa-
tion (Caron, 2012). In Johnson et al.’s 2017 study of 1,224 Veterans, lower rates of
incarceration during VTC participation was more likely associated with having
stable housing (compared to being homeless), and with program referrals to
substance use treatment (which authors had noted that nearly all VTCs utilized this
treatment approach). In the national study by Tsai et al. (2018), 58% of VTC
participants were in private residence at program exit, which was an increase from
48% measured at VTC program admission. They also reported that 28% of VTC
participants were employed at program exit compared to 27% at admission, and
50% were receiving VA benefits compared to 38% at admission (Tsai et al., 2018).

Given the delivery of a VTC and its use of sanctions and rewards, some outcomes
for VTC participants can also take the form of increased jail sanctions, increased
new arrests, and increased new incarcerations for VTC participants. Outcomes for
an intensive program like the VTC where the VTC participant is subjected to more
program requirements, more drug testing, and more careful surveillance by program
officials also affords the VTC participant more opportunities to accumulate sanctions
while remaining a program participant. In a 2016 study, researchers described
predictors of program termination across 302 VTCs and Veterans’ dockets in a
treatment court and reported higher rates of termination were associated with phase
progression based on measurable goals, programs that permitted post-plea Veterans,
programs that accepted outside of jurisdiction Veterans, programs that conducted
more frequent drug and alcohol testing, programs with more severe sanctions for
meeting immediate goals versus long-term goals, and programs classified Veterans’
courts as opposed to other treatment courts with Veterans dockets (Johnson et al.,
2016). Johnson et al. (2016) also reported that lower rates of termination from these
Veterans court programs included those programs that allowed National Guard/
Reserve participants, programs that permit later phases to have less stringent testing,
programs utilizing behavioral contracts, programs utilizing brief incarcerations, and
programs that work closely with a VA Health Care Network. Increases in sanctions,
arrests, and incarcerations were experienced by VTC participants when compared
to non-treatment court participants in a national study (Tsai et al., 2017). While
relapse and failure are components of the recovery and rehabilitation process for
individuals in substance use treatment, some VTC programs may penalize relapse
as a violation of program compliance and thus result in a participant’s discharge
from the VTC program. A retrospective study of 100 participants in the Harris
County, Texas VTC reported that arrests after discharge from a VTC were predicted
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by a prior diagnosis of opiate misuse as well as arrests during VTC enrollment
(Johnson et al., 2015). Thus, some scholars have urged that VTC administrators
examine ways of continuing enrollment for Veterans at highest risk of recidivism.

Criticisms of Veterans Treatment Courts

Despite the abundant positive attention lavished upon VTCs since their inception,
plenty of observers criticize these courts for a variety of reasons. Some critics
condemn VTCs for offering too many second chances to criminal court defendants.
Others insist that VTCs are traps for the unwary, leading defendants to unwittingly
forfeit basic legal rights. Still others allege that these courts, while well-intentioned,
perpetuate stereotypes and stigmas that harm Veterans overall. Finally, some critics
state that VTCs can establish a system of fundamental unfairness in statewide
criminal justice structures, conferring some privileges upon certain defendants in
particular jurisdictions that may not be available in neighboring jurisdictions. In this
section, we summarize each of these common critiques.

Critique 1: Veterans Treatment Courts Offer Unnecessary
Favoritism to Certain Criminals

Individuals and groups advancing this argument state that VTCs provide a particular
group of lawbreakers with a baseless pathway to escape incarceration. To the
surprise of many observers, the American Civil Liberties Union (ACLU) has
strenuously objected to the creation of many VTCs (Shevory, 2011). According to
the ACLU, these courts needlessly favor Veterans over other criminal court
defendants whose traumatic life experiences are equally deserving of the treatment,
mentorship, sustained assistance, and second chances that justice-involved Veterans
receive in a VTC (Perlin, 2013). Barry Schaller opined that this model runs afoul of
the Equal Protection Clause of the Fourteenth Amendment, stating that VTCs
improperly offer privileges to Veterans because of “who they are rather than what
they are accused of doing or what problems they have” (Schaller, 2012). Allison
Jones raised similar concerns in a law review article that examined whether VTCs
unjustly establish a special class of criminal court defendants, offering options to
Veterans that are not available to civilians without a legitimate basis for doing so
(Jones, 2014). A justice-involved Veteran with PTSD can receive a multitude of
services in a VTC, Jones pointed out, while a civilian with equally severe PTSD
does not receive these benefits and services, even if the civilian’s PTSD directly
contributed to that civilian committing the charged criminal offense.

Some commentators voice concerns that VTCs proliferated throughout the
United States substantially because of emotionally patriotic responses, not because
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empirical research solidly demonstrated that these courts truly possess the capacity
to advance the public good (Baldwin & Brooke, 2019; Huskey, 2017; Jaafari, 2019).
Julie Baldwin, the associate director for research for justice programs at American
University in Washington, D.C., pointed out in 2019 that VTCs “evolved like many
of the other specialty courts, just out of [judges who] believed there was a need from
what they saw in their courtrooms ... and it spread without scientific evaluation”
(Jaafari, 2019). As we have previously discussed in this chapter, despite the fact that
VTCs have existed for more than a decade, more empirical data about the efficacy
of these courts remains scarce, leading to questions about why separate court
dockets and special privileges for justice-involved Veterans should exist in the
absence of clear signs that these courts are functioning in a manner that benefits
society overall (Baldwin & Brooke, 2019; Jaafari, 2019; Rogers, 2018;
Schaller, 2012).

Lastly, some critics consider VTCs acceptable conceptually, but object to these
courts admitting certain categories of offenders (Jones, 2014; Kravetz, 2012).
Pamela Kravetz, for instance, is one of many commentators arguing that VTCs
should not accept Veterans charged with crimes of intimate partner violence
(Kravetz, 2012). To Kravetz, and to other observers who echo her comments,
“Veterans courts are a dangerous forum for intimate partner violence cases until
reliable research has uncovered the complicated interplay between symptoms of
combat trauma and domestic violence and evidence-based interventions have
proved effective.” Similar arguments exist from individuals who believe that VTCs
should reject all cases involving the possession of a weapon, all cases involving any
form of violent act by the defendant, and—in the views of some critics—all cases
involving any felony offense (Arno, 2015; Cartwright, 2011; Cavanaugh, 2011;
Merriam, 2015; Shah, 2014).

Critique 2: Veterans Treatment Courts Trap Veterans
into Forfeiting Fundamental Rights

In a rare instance of uniformity, jurisdictions offering one or more VTCs legally
view admission to such courts as a privilege, not a right (Merriam, 2015).
Consequently, a justice-involved Veteran seeking to participate in a VTC must
acquiesce to the conditions established by the leadership of that particular court.
Commonly, these conditions may include entering a guilty plea for the crimes with
which the Veteran has been charged (Baldwin, 2016; McMichael, 2011).

The National Association of Criminal Defense Lawyers objects to this practice,
calling the requirement of pleading guilty “a forced waiver of rights” (Brown,
2012). These attorneys fear that a Veteran facing criminal charges will view a VTC
as an “easy way out,” far simpler than defending their case in a traditional criminal
court, and will plead guilty to all of the offenses even if they are innocent of some
or all of the charges. As a result, some members of the criminal defense bar object
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that VTCs are a tool that prosecutors can use to rid themselves of complex criminal
cases by enticing a Veteran into the VTC rather than engaging in a trial (Brown,
2012; Shah, 2014). This prevents such Veterans and their attorneys from presenting
evidence and calling witnesses in their own defense, cross-examining hostile
witnesses, confronting their accusers, demonstrating any existing violations in law
enforcement practices, and other due process rights that a criminal court defendant
would otherwise possess.

Other critics claim that VTCs are false friends to justice-involved Veterans,
promising far more benefits than they could ever possibly deliver. Barry Schaller
argues that “[c]ourts are not agencies created or equipped to solve the social
problems of society through policymaking and delivery of social services” (Schaller,
2012). Again, due to the lack of empirical data nationwide regarding VTCs, it is
difficult to definitively refute this claim that these courts are not fully equipped to
provide the services and supports that encourages justice-involved Veterans to waive
their due process rights in the first place. Notably, though, this critique does fail to
acknowledge that the most effective VTCs do not attempt to manage all of these
issues internally. On the contrary, a VTC’s success typically depends on the ability
of the court to cultivate and utilize public sector and private sector partnerships with
providers of these essential services (Renz, 2014; Russell, 2009; Shevory, 2011).

Critique 3: Veterans Treatment Courts Create Inequity
Within the States Where They Exist

Only a handful of states have statutes governing the conduct of VTCs within their
borders (Pomerance, 2019; Shah, 2014). Of these states, an even smaller number
maintain laws that truly standardize and regulate the activities of VTCs. Thus, the
vast majority of states lack statutory uniformity for their VTCs. While some
commentators have discussed the desirability of enacting state laws containing
standards by which all VTCs in the state must abide, such laws appear in only a
minority of jurisdictions (Arno, 2015; Pomerance, 2019; Shah, 2014). So, when
states lack statutory uniformity for VTCs, fundamental differences can—and do—
exist between any two VTCs within the same state (Arno, 2015; Pomerance, 2019;
Shah, 2014). For instance, one VTC may accept only justice-involved Veterans with
an honorable discharge from the military, while a VTC in a neighboring county may
welcome all Veterans regardless of their character of discharge. One VTC may be
willing to admit Veterans charged with a violent felony offense, depending on the
facts and circumstances of the case, while another VTC located only a few miles
away may maintain an automatic ban on all cases involving an act of violence. The
list of significant distinctions exists leading to extreme inconsistencies in the
standards for admission, participation, and graduation among the VTCs in virtually
any given state (Arno, 2015; Baldwin, 2016; Pomerance, 2019; Shah, 2014).
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Even more complicated are situations where a Veteran’s ability to access a VTC
depends entirely on the county in which the Veteran is charged with the crime. In
New York State, for example, a Veteran arrested in the Bronx may be eligible for
entry into the Bronx County VTC. However, as of this writing, a Veteran arrested for
the same crime only a few miles away across the border of Westchester County
would not have this opportunity, as Westchester County has not created a VTC. States
that do not establish a VTC in every county, and that fail to enact legislation allowing
the transfer of a case from a traditional criminal court in a county with no VTC into
a VTC in a nearby county, create a damaging inequity for justice-involved Veterans
within their state (Pomerance, 2019). Access to the services, resources, and
advantages of a VTC should not depend on the county within the state in which the
Veteran happened to wind up in the criminal justice system.

Critique 4: Veterans Treatment Courts Encourage Unwanted
Stigmatization of Veterans

Paradoxically, the courts that were created to focus on unique needs and take into
account the unique experiences of Veterans run the risk of arousing undesirable
social stereotypes about individuals who serve in the military. Yale Law School’s
Jerome N. Frank Legal Services Organization, for example, has criticized VTCs for
perpetuating the wide military-civilian divide in the United States. “Veterans’ courts
prevent civilians from learning from Veterans and vice versa,” stated members of
this legal clinic in public testimony. “It is important for the general population to see
Veterans so they can understand and sympathize with them. In addition, it is
important for Veterans to witness civilians being held accountable for their actions.”
According to the members of this clinic, VTCs ran contrary to these goals by
segregating Veterans from the other members of society. “When Veterans are
secluded in Veterans’ courts none of these observations and interactions can occur,”
the clinic’s testimony concluded. “Moreover, Veterans’ courts prevent reintegration
by ghettoizing Veterans and secluding them from the general population”
(Levy, 2015).

Other critics raise an equally concerning issue: the possibility that the wide-
spread publicity surrounding VTCs perpetuate an all-too-common myth that the
vast majority of Veterans struggle with mental health conditions, alcoholism or sub-
stance abuse, suicidal ideation, heightened risk of homelessness, criminal behavior,
or are otherwise “broken” in some form. For instance, Anne Douds and Eileen Ahlin
point out that “labeling a court a ‘Veterans court’ may lead some to speculate that
the number of Veteran offenders is so disproportionally high that they need a new
court just to process them” (Douds & Ahlin, 2019). Such assumptions can unjustly
stigmatize not only justice-involved Veterans, but all Veterans, placing the people
who served our country at risk of anti-Veteran discrimination by employers,
landlords, creditors, and other individuals who believe that they are taking a
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heightened risk whenever they engage in an interaction with a Veteran. Such
prejudices toward Veterans already exist in multiple forms and forums throughout
this nation (Perlin, 2013). Without question, every effort must be made to ensure
that any initiative, no matter how well-intentioned, does not inflame the biases and
assumptions that already exist throughout the United States concerning Veterans.

Conclusions

VTCs typically are able to tailor many of their methods to the needs presented in
individual cases, this flexible system can be—for better and for worse—devoid of
foundational standards. While certain attributes are common to the majority of
VTCs, and the “Ten Key Components” drafted in Buffalo, N'Y, more than a decade
ago remains a keystone document to which most of these courts look for guidance,
the lack of standardization and consistency raises concerns among some
commentators who fear that VICs are too loosely constructed to meet their
purported societal objectives. An overall lack of a strong empirical foundation from
evaluations of these courts creates concerns that the growth and development of
VTCs is based largely on popular sentiment rather than evidence-based practices.
Although a handful of states have enacted statutes standardizing eligibility
requirements, standards for participation, and graduation requirements, the majority
of jurisdictions do not have such laws. Again, this leads to substantial variances
among the VTCs in the states without a governing statute, meaning that two VTCs
in neighboring counties are permitted to implement and maintain entirely different
procedures and standards. As we have presented in this chapter, the implementation
of these well-intentioned problem-solving courts does not come without legitimate
concerns.

Despite these critiques, this still-young judicial movement offers plenty of life-
changing benefits for their participants and graduates, and thus provides substantial
hope for their future. Given the extremes to which many members of the military are
subjected during their service, a program insisting that these individuals are not
abandoned by their government’s justice system when they struggle during their
reintegration to civilian life is not only reasonable, but ethically and morally
imperative. VTCs appear to offer plenty of praiseworthy benefits for justice-involved
Veterans throughout this country, including suggestions for cost-savings by way of
carefully tailored rehabilitation rather than widespread incarceration and social
benefits on the class of Veterans who have served the United States. Graduates of
VTCs have perceived the program to be life-changing and have expressed gratitude
toward the VTC treatment team, the path toward treatment readiness, and the
success of their civilian reintegration (McCall, Rodriguez, Barnisin-Lange, &
Gordon, 2019; Montgomery & Olson, 2018). A treatment-based approach focusing
on the unique aspects and impacts of military service fulfills two basic premises of
justice: to ensure that the full story of an individual charged with a crime is heard by
the court and to provide a framework in which eligible individuals receive the best
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possible opportunity for genuine rehabilitation. Thus, the VTC as a widely popular,
innovative, multi-faceted, and individualized treatment program further encourages
the pursuit of increased understanding and evaluation of its components, and the
enhanced pursuit of a fair balance between individualization and standardization,
particularly as VTCs continue to rapidly proliferate across the country.
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“Happy families are all alike; every unhappy family is unhappy
in its own way.”

Leo Tolstoy (1828-1910), Anna Karenina (Chapter 1, first line)
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The continued popularity of Tolstoy’s epic tale more than a hundred years later testi-
fies to the enduring truth of the mix of love, drama, and dysfunction in family life.
It is the country’s family courts that serve this population of “unhappy families” as
they arrive at the courthouse doors with all the varied needs that modern families
have. They ask the judicial system for dispute resolution and determination of
rights, often with unrealistic hopes of what a court can do to remedy the problem.
When referenced in this chapter, unless otherwise specified, the term “family court”
is broad and it extends beyond divorce and custody proceedings to any proceeding
involving a parent, a spouse, a partner, a relative, and a child. This chapter highlights
the need to consider family courts as a fundamental component in systemic
responses to justice-involved veterans (including active duty, reserve component,
and separated service members), including successful community re-entry follow-
ing release from confinement.

Turning to Tolstoy’s quote about families, based on additional risks that are
likely to impact their interpersonal relationships, veterans, spouses, and children of
military families are some of the most unhappy families in the courts (Seamone,
2012). In 2014, a special edition of the Family Court Review addressed several key
issues facing military and veteran families impacted by the courts. One of the vol-
ume’s articles, a first of its kind, addressed family law considerations for veterans in
the criminal justice system. The article concluded that a substantial number of
justice-involved veterans had families and, in fact, most would return to live with a
family member following release from incarceration (Clark, McGuire, & Blue-
Howells, 2014). These observations make it necessary for criminally-involved vet-
erans and those professionals who assist this population to understand how family
courts operate and the constraints they operate under in serving veteran family legal
needs. To the extent that veteran-specific mental health treatments, family services,
domestic violence accountability measures, and benefit eligibility can be incorpo-
rated into or leveraged by the family and juvenile courts’ approach, these interven-
tions may translate directly to a reduction of recidivism, and more importantly to a
true healing of the trauma suffered by a veteran and the veteran’s family.

This chapter lies at the intersection of family and criminal law, two systems that
have tremendous influence on one another but lack the slightest degree of interac-
tion. The chapter urges a more responsible approach for those in the criminal justice
system who are dealing with veteran inmates who have families. First, this chapter
identifies the benefits of a trauma-informed approach in the family law system,
which should naturally extend to veterans with traumatic experiences when they are
identified. Second, this chapter discusses the different points at which veterans
might interact with the family law system in order to create realistic expectations of
what the family courts can, and cannot, do. Finally, the chapter discusses the all-too-
common issue of domestic and interpersonal violence perpetrated by veterans. The
chapter shares a newly developed battery of tests that can assist in evaluating the
influence of veterans’ mental health symptoms on assaultive situations. It is hoped
that this chapter will better equip criminal justice system members to engage in an
ongoing and long-overdue dialogue with the family courts regarding their shared
clientele.
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Where Justice-Involved Veterans and Family Courts Intersect

In a typical county courthouse, on any given day, you will see the depth and breadth
of family distress. For veterans and their families, some examples of issues might be:

— The magistrate in the child support enforcement courtroom has a busy calendar
of a newly created Stand Down child support docket for homeless, at-risk, and
other veterans.

— Down the hall, the family courtroom hearing juvenile delinquency matters has a
full docket, including the disposition for an adolescent male of a military veteran
found to have committed petit larceny, illegal drug use, and trespass.

— The divorce and child custody courtroom is full of divorcing couples, some with
attorneys, most without. In that group, a veteran and spouse are seeking to
uncouple and move on. Another litigant, a divorced veteran wife of an active duty
servicemember, seeks to relocate with the children to her hometown. And yet a
third unhappy couple is dealing with the ravages of his severe Posttraumatic
Stress Disorder (PTSD) and self-medication with alcohol. It has broken the mar-
riage and now the mother wants the veteran father, a decorated war hero, to have
only supervised visits with his young daughter, fearing for the child’s safety.

— In the next courtroom, in the midst of several other families whose children are
in foster care, sits a recently-discharged veteran and his wife, newly arrived back
in their hometown, accused of child maltreatment.

— In the last courtroom, the judge hearing the emergency civil protective order
requests has more than a dozen hearings scheduled, including one of a respon-
dent veteran under partial disability from PTSD and Traumatic Brain Injury
(TBI) whose female partner alleges ongoing and escalating events which cause
her to fear for her and the children’s safety.

Veterans and Family Courts: At-Risk Populations Hidden
in Plain Sight

A dilemma facing virtually every court system is the inability to identify when a
case involves a servicemember or veteran. In family courts, no designated computer
field records this data, as it is not required for state civil case management purposes
(Rosa, 2014). If veteran status is identified at all, this normally occurs in default
cases against defendants where the moving party must prove that the defendant is
not in active military service (and thus under the protection of the Servicemembers
Civil Relief Act (SCRA)) (Odom, 2011; Sullivan, 2011). It appears that the excep-
tion to the prevailing lack of inquiry into veteran status occurs mainly in the context
of criminal courts with special dockets for veterans (Veterans Treatment Courts
(VTCs)) or criminal courts that must apply sentencing guidelines that are only
applicable to veterans. In contrast to family courts, most VTCs use questionnaires
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or pre-trial release interviews to determine military service. Referring once again to
the array of case scenarios at the outset of the chapter, the veteran status or the prior
military service and history of the litigants are seldom known, and often only by
happenstance. In cases where the family courts forego obtaining this vital knowl-
edge of veteran status, the opportunity for the court or other civilian professionals to
access possible VA or military service-related resources is a lost one.

Even in jurisdictions with sizeable armed forces and veteran populations, the
struggles of military and veteran families have fallen largely under the courts’ radar.
With increased pressures from state budget cutbacks affecting all branches of gov-
ernment, courtrooms are struggling simply to maintain their core responsibility to
dispense justice. New courthouse initiatives that could result in saving considerable
time and money in other non-judicial systems (such as schools, housing, law
enforcement, public assistance, mental health care) unfortunately find little pur-
chase in a country where every state judiciary consumes only a shockingly tiny
percent of any state’s total budget (the remainder of course used by the executive
and legislative branches) (Rosa, 2014). For instance, in Montana and Hawaii, the
percent allotted for the entire state judicial branch hovers at about 2%; in Louisiana
and Florida, it is less than 1% (National Center for State Courts, n.d.).

One compounding factor for family law matters is the lack of federal or congres-
sional attention to, and limited mandates about, family law issues (with the excep-
tions of child welfare measurements, child support enforcement, and domestic
violence). Long the sole domain of state courts by constitutional division of federal
versus state rights, Congress does not fund, and the Executive Branch has no depart-
mental home for, matters affecting families such as divorce, separation, custody,
paternity, spousal support, or property rights (Rosa, 2014).

By 2016, about 3.9 million of the nation’s veterans had served since 9/11 and
nearly half of them were between the child-rearing ages of 25-34, precisely the
demographic served by family court (Department of Labor, n.d.; Department of
Defense, 2016). Quite literally, virtually every family courtroom in the country now
has contact with active, retired, or veteran populations of these latest conflicts
encompassed by the Global War on Terror (GWOT).

In the previously mentioned 2014 special issue of the Family Court Review, this
author commented on the unrelenting pace of forever wars and nonstop military
fronts since 9/11, noting that these cases in family courts “have increased like a ris-
ing tide, silently but inexorably. Much like slowly heating water in the lobster pot,
... the court system did not at first consider them any more than anomalies until
their numbers and the presenting problems were epidemic” (Rosa, 2014, p. 512).

In nearby courtrooms, these issues are spilling into mortgage foreclosures and
consumer credit transaction litigation as well (Rosa, 2014). Family court judges
across the country have voiced a consistent desire for more training and education
on the military family, not only the laws applicable, but more importantly the unique
challenges, stressors, strengths, and resources available to both active servicemem-
bers, guard, reserve, and veterans (Seamone, 2014). Based on the lack of communi-
cation between family courts and prisons or the criminal justice system, it is vital to
consider ways to integrate responses for better informed approaches and outcomes
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in community reentry and decreased criminal recidivism. This remainder of this
chapter examines common dynamics within family courts with the hopes of improv-
ing coordination on behalf of justice-involved and incarcerated veterans.

Family Court, in the Context of the Judicial System

The federal Constitution divides national government into three co-equal branches:
the Executive, the Legislative with law-making powers and the “power of the purse,”
and the Judiciary, created to resolve disputes in a consistent orderly process, relying
on the rule of law, due process, and equal access to the courts. Our state govern-
ments are virtual mirrors of this schematic.

Each state judicial branch is constituted differently, but all share a consistent
hierarchy of trial (lower) courts along with one and more levels of appellate courts,
to which trial court decisions may be appealed. Depending on the state, trial courts
will have jurisdiction (power) over different types of cases, or cover different geo-
graphical boundaries. Family Courts are trial courts, and might bear that name or
another name (e.g., “juvenile court” or “domestic relations court”). In still other
states, family law cases are not provided a court “home,” but instead are mingled
with all other types of cases. There is a national trend for the creation of specialized
family courts to handle these increasingly complex and convoluted cases, particu-
larly as states realize the large percentage of the total civil docket that family law
cases occupy. For instance, in Maryland, family law cases are nearly 46% of the
state trial court docket; in New Jersey they comprise 41%; in Nevada, they are 49%;
and in Nebraska family cases are 58% of the total civil case docket. Considering the
lack of attention and resources that most family law cases receive in the courts’
systems, the numbers of these cases are astonishing (Babb, 2008, 2014). Although
specialization extends to juvenile drug courts and family drug courts, there is no
similar interest in or development of veteran-focused family court dockets
(Rosa, 2014).

Historically, legal disputes in the judicial system were handled by attorneys, and
it was unheard of to have a lay person handle his or her own case. That time is long
past, and in most states the typical family law case has one or both litigants “self-
represented,” some by choice, but most by dint of economics (National Center for
State Courts, 2017). This directly impacts the veteran population. The Justice Gap
noted that 71% of households with veterans or other military personnel reported
experiencing a civil legal problem in the year preceding the survey, including 13%
as veteran-specific issues (Legal Services Corporation, 2017).

Neither the Armed Forces nor the judicial branches of state government are
monolithic, cohesive, or able to act with one voice across the country. While there
are five branches of the active Armed Forces under the Department of Defense
(DoD), multiple components of the National Guard and Reserves, and an entirely
separate Department of Veterans Affairs (VA), there are 50 different state judicial
systems, the District of Columbia, and the territories. No two of these jurisdictions
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are the same, and each has dozens of districts and hundreds of judges with juvenile
and family law dockets. Some state judiciaries are more hierarchical than others;
some are composed of appointed judges, and some have an elected judiciary. While
some family court systems are static and may have a judge assigned to one court-
house and one case type for many years (thus gaining an expertise and familiarity),
others have frequent judicial rotations and pride themselves on that (Rosa, 2014).

In our system of jurisprudence there is a stark division in every state and federal
level between criminal cases and civil cases. The divide is real, even so deep as to
have different courthouses, different judges who might never handle the other type
of case, and case management computer systems that are not integrated between the
two case types. Entire bodies of case law for criminal cases and civil cases have
evolved, and there are declared constitutional rights afforded to criminal defendants
which do not accrue to the same person in a civil case. For instance, in criminal
cases, veteran defendants have a right to an attorney, and a “speedy trial,” etc. So, a
veteran facing a domestic abuse charge in criminal court could have an attorney
appointed if indigent, whereas that same person (now, as a “respondent”) facing the
same allegations brought by his or her partner in a civil protective order case, would
not have that right. In criminal cases, the charging party is always the state, acting
in its capacity to enforce law and order. In civil cases, the moving party is nearly
always a private individual or a corporation (two exceptions relevant to family law
cases are child maltreatment and juvenile justice cases, where once again the charg-
ing party is the state).

Trauma, Veterans, and Family Court

The overwhelming percentage of family court cases involve trauma—current, past,
and unfortunately future. Few and far between are the happy cases of adoption,
family reunification, or amicable settlement, and even those are formed out of trau-
matic events. One might conclude, then, that the professionals populating court-
houses around the country are trained to intervene with the psychological and
emotional needs of the litigants and schooled in veteran’s issues. But that would
largely be a mistake, despite recent inroads. Perhaps because of their genesis in the
measured, cool, and collected structures of the civil court system, family courts are
populated more by attorneys (some with litigious bents) than by psychologists and
social workers.

Veterans entering through the family courthouse doors carry in trauma baggage
that is the same as their fellow civilians, and at the same time, unique due to what
they have experienced with the demands and expectations of military life. In the
veteran population, trauma can run through servicemember and family members,
and be the result of long-term negative experiences and disruptive childhoods, but
also can arise from the stressors arising from deployments, reintegration, injuries,
and return to civilian life (Seamone, 2012). This is crucial to understand because
military-specific trauma often requires military-specific treatments. When military
trauma remains untreated, the veteran’s symptoms can continue, worsen, and spill-over
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to influence other family members. Ironically, while the family courts have begun to
recognize the impact of prior traumatic experiences on parents, children, and family
members, they have not juxtaposed this same approach on traumatic experiences
related to combat, specifically.

Fortunately, there is a growing movement to approach the families and veterans
entering the family courthouse with a “trauma-informed” lens, Leading the national
conversation of what is a “trauma-informed response” is the Substance Abuse and
Mental Health Services Administration (SAMHSA) (Substance Abuse and Mental
Health Services Administration, 2014, p. 7).

In courtrooms, forensic trauma from rigid protocols, intimidating, adversarial
approaches, and a foreign environment is a real and present daily occurrence (Marsh
& Bickett, 2015). Changing that courthouse experience to take into account the
public health concerns of the litigants takes awareness, and connections with other
community partners. The first courtrooms to experience this approach were the
criminal drug treatment courts, followed soon by courts in the juvenile justice and
child welfare systems (Marsh & Bickett, 2015). The National Council of Juvenile
and Family Court Judges (NCJFCJ) under its “Trauma Informed System of Care”
practice, provides practical training for courthouses (National Council of Juvenile
and Family Court Judges, n.d.-a, n.d.-b). Because research has confirmed an “ele-
vated prevalence of ACEs among men and women who have served in the military”
(Blosnich, Dichter, Cerulli, Batten, & Bossarte, 2014, p. 1044; Cabrera, Hoge,
Bliese, Castro, & Messer, 2007), these new ACEs-based standards directly impli-
cate the unique challenges facing veterans and underscore the need for veteran-
informed family court interventions.

Veteran-Specific Considerations for Family Courts

Considering the need for greater responsiveness to veterans, demonstrated through
the additional lens of ACES, the following subsections address five family court
proceedings with clear military intersections: (1) Child support enforcement pro-
ceedings; (2) juvenile justice; (3) divorce and custody; (4) child maltreatment; and
(5) intimate partner violence (Centers for Disease Control and Prevention, n.d.;
Felitti et al., 1998; Katon et al., 2015; Montgomery, Cutuli, Evans-Chase, Treglia,
and Culhane, 2013; Oshiri et al., 2015). Each subsection highlights opportunities to
develop more effective veteran-focused interventions.

Child Support Enforcement Proceedings

The support magistrate handling the support proceeding is part of her community’s
recent initiative targeting veterans who have unpaid child support obligations. Data
analysis in 2010 indicated that veterans were a small but significant portion of the
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noncustodial parent child support caseload (just over 5%) (U.S. Department of
Health and Human Services, 2017a). This translated to more than half a million
veterans among the nearly 11 million noncustodial parents in the group, and was
likely an underestimate. The arrears owed by this veteran group was more than $7
billion, with an average support arrears owed of almost $25,000 per veteran.
Interestingly, this cohort is substantially older than the average child support debtor,
and more than three times as likely to be older than the average. The results revealed
that many of the homeless and at-risk veterans are Vietnam-era veterans, with chil-
drenlong-ago emancipated (U.S. Department of Health and Human Services, 2017a).

With no federal funding, a national collaboration began in 2010 with the
Department of Health and Human Services through the Office of Child Support
Enforcement, together with the VA, and the American Bar Association (ABA) aim-
ing to address homeless veterans’ child support matters, in an effort to remove exist-
ing barriers to housing and employment. Nine pilot sites and other jurisdictions
partnered with local state child support agencies, the VA, a legal provider, and other
community resources focused on veteran support. They pooled their experiences
and distilled the lessons learned into a toolkit identifying components of effective
outreach programs for veterans (U.S. Department of Health and Human Services,
2017b). Their efforts have yielded fruit: while actual outcome measures at the pilot
sites were incomplete, critical connections among community stakeholders were
formed, legislative reforms were proposed, and anecdotally veterans were better
served. The toolkit created from their efforts leads other jurisdictions in similar
reform (U.S. Department of Health and Human Services, 2017a).

Juvenile Justice

With a juvenile delinquency charge, Johnny sits in the juvenile division courtroom
of the family courthouse with his parents, awaiting his case to be called. Last month,
after a hearing, the judge found Johnny to be a juvenile delinquent, determining the
proof showed Johnny had trespassed on a neighbor’s property, stolen a bicycle lean-
ing against the house, and was increasingly found intoxicated by his parents and
teachers. After multiple transfers around the country, and two deployments that left
the servicemember father suffering from TBI and depression, Johnny’s father had
recently transitioned from the Marine Corps, and the family had returned to their
home state last summer. Johnny was now in his seventh school setting, and had been
held back.

By good fortune, the juvenile court judge and juvenile probation in this jurisdic-
tion are trauma-informed and trauma-responsive, and in the past month Johnny has
undergone a battery of tests and interviews. Judge and officer know that up to 90%
of juvenile system-involved youth will reveal being exposed to some type of trau-
matic event, and about one-third of these will meet the diagnostic criteria for PTSD
(Dierkhising & Marsh, 2015).
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The investigating probation officer was, by luck, also well versed in the unique
characteristics, strengths, and stressors of the family of a military veteran injured
and recently released from service. So, the judge had been made aware of a recent
study linking increased risk of alcohol and drug use among children from deployed
military families (Acion, Ramirez, Jorge, & Arndt, 2013). These children are at a
higher risk, so Johnny’s dispositional order would have a substance abuse evalua-
tion and outpatient treatment component. His parents will be provided with com-
munity resources, including referral to the local Vet Center, as a voluntary option.

A large body of research spanning 30 years has examined the culture of military
youth and adolescents (Lemmon & Stafford, 2014). Johnny’s father’s multiple
deployments, and Johnny’s increasingly lackluster academic performance were in
line with other military adolescents who show higher rates of anxiety symptoms and
behavioral issues while a parent is deployed, in general more symptoms than his
younger siblings. Thirty-two percent of children of deployed parents were classified
as “high risk,” a number two-and-a-half times the national average (Mischel
et al., 2017).

As of 2009, the average military child could expect to have changed schools
between six and nine times before twelfth grade (Howell & Wool, 2016). For this
reason, the Interstate Compact on Educational Opportunity for Military Children
(ICEOMC), creating a uniform policy for all military children, was adopted (Farmer,
Jackson, & Franklin, 2014). Begun in 2006, the Compact was rapidly adopted in all
states and the District of Columbia. All school districts agree to coordinate public
school enrollment, attendance, grade placement, records transfers, and on-time
graduation requirements, with a view to standardizing practices, and the ultimate
goal of easing stresses and problems for military children (Military Interstate
Children’s Compact Commission, n.d.).

ICEOMC covers children of all active-duty military personnel of all branches as
well as uniformed services, and it applies to veterans’ families of those services for
up to 1 year following retirement, disability, or death (Esqueda, Astor, & Tunac De
Pedro, 2012). While it applies now to Johnny and his current placement, the prior
school disruptions have taken their toll; remedial work set up by the probation offi-
cer with the school district will be needed to ensure that the youth engages and
completes school.

Johnny’s parents are going to ask the judge to send their son to a program they’ve
heard about, similar to the military boot camp training that his father had undergone
as a young recruit; they think it would do a world of good for Johnny. After hearing
from the parents about their desire that he be placed in a “scared straight” program,
the judge declines, and gives his reasoning. Conclusive empirical studies and meta-
analyses over the past decade and more have unequivocally found that such programs
not only do not help, in fact they are more harmful to juveniles than doing nothing,
clearly a poor crime prevention strategy (Lilienfeld & Arkowitz, 2014; Petrosino,
Turpin-Petersino, & Buehler, 2003; Petrosino, Turpin-Petrosino, Hollis-Peel,
Lavenberg, & Stern, 2014).

By applying a trauma-informed lens to this youth, and seeing the military history
and trauma of both parents and child as relevant to the disposition, the judge and
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probation officer have set the stage for a comprehensive strengths-based healing for
the youngster and his family.

Divorce and Custody

The post 9/11 era of never-ending military engagement around the world has high-
lighted to the public in ways not seen in decades the stressors experienced by mili-
tary families compared to their civilian counterparts (Seamone, 2014). Less
information about the lot of National Guard and Reserve families exists; they tend
to disappear into the civilian landscape. Likewise, there is a similar lack of visibil-
ity—and therefore, study and responses—for veteran families. The buffering effects
of structural and functional supports for children and families of active duty service-
members help mitigate some of the costs of combat, deployment, and change of
duty stations (Sheppard, Malatras, & Isreal, 2010). Housing, education, health care,
child care, community support from a cohesive group, and family advocacy groups
provide the wrap around services for the families (Clever & Segal, 2013). While
available, the supports for guard and reserve are more tenuous and the immersion in
a military culture is absent (Lapp et al., 2010). For families of veterans, they experi-
ence even fewer supports (Zogas, 2017). The most obvious are the loss of the “mili-
tary family” and the formal Family Assistance Programs (FAPs) operating in each
branch of the armed services once a servicemember transitions to veteran status.
Add to that the increased uncertainty in obtaining employment, housing, and health
services and, “all told, the transition from military to civilian status may be one of
the most precarious stages in the life of the family” (National Child Traumatic
Stress Network, n.d.-a, para. 2).

While there are many programs under FAPs to assist with mental, physical, and
social issues of active duty servicemembers, they are not a resource for veterans.
Children and families of veterans, like their veteran family member, can become
adrift or stranded in the civilian community (Zogas, 2017). No studies exist to docu-
ment the plight of children and spouses of veterans, but these stress factors—Iloss of
military housing, education, income, and community—would seem to increase the
likelihood of worse outcomes.

Forty-four percent of active servicemembers are less than 25 years, the largest
segment of that population; more than half of all servicemembers are married, and
of those, about 40% have children. Of those with children, nearly two thirds of the
children are less than 11 years of age, with the largest group aged birth to 5 years
(Clark et al., 2014; Department of Defense, 2016). When divorce occurs in this
group, the parents are dealing with the care of very young children. If intimate part-
ner violence or coercive controlling behavior is being exhibited, or the servicemem-
ber is stressed or injured, this complicates exponentially the judge’s task to determine
parenting rights and responsibilities (Jaffe, Crooks, & Bala, 2009).

Although active duty military families experience lower rates of divorce than
their civilian neighbors, divorce has been on the rise in the post 9/11 era, and veteran
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families have a divorce rate three times higher than their non-military service neigh-
bors (National Child Traumatic Stress Network, n.d.-a). Those divorces come at a
time when finances, the future, and hope are stretched to the breaking point. These
individuals appear in the family court of the state they reside in, often bewildered to
learn that their current state may have very different laws and expectations than
where they resided during their term of service. They learn that divorce is a civil
matter with no constitutional right to the services of an attorney. Like the other
couples in the courtroom, they are trying to represent themselves, in a legal world
whose language and customs are foreign (National Center for State Courts, n.d.,
2017). If they reside in a state that is in step with the growing numbers of unrepre-
sented family court litigants, there will be online resources, questionnaires, and
information. If their state is well-resourced, there might even be self-help centers in
the courthouse with staff to assist in navigating the system (Kourlis & Samnani,
2017). But none of these resources is mandated by statute, and all are subject to
abandonment in the face of judicial budget constraints that are never far away.

While only about one-fifth of civilian families will uproot themselves and relo-
cate in any year, nearly one-third of military families will be relocated (Farmer
et al., 2014). For the veteran spouse seeking to relocate out of state with the chil-
dren, leaving her military spouse behind, she will learn that the SCRA has a limited
role to play unless her spouse is deployed or stationed away. This federal law is a
protective shield for servicemembers unable to attend to legal matters, and does not
provide substantive rights about custody, relocation, access, etc. (Odom, 2011).
Those rights come from the state law and appellate decisions, except for the grow-
ing number of states adopting the Uniform Deployed Parents Custody and Visitation
Act (UDPCVA) uniform code (Sullivan, 2014).

With increasing numbers of veteran parents returning with the invisible wounds
of PTSD, depression, and TBI, and perhaps addiction to alcohol or prescription
drugs, the concerns of child-rearing with safe parents has taken on new urgency.
Veterans with impeccable records of service, the very epitome of good citizens, can
return with serious impairments to their parenting abilities. The need for careful
nuanced forensic custodial evaluations is slow to come to family courts (Seamone,
2012; Simon, 2014). As Professor Seamone noted, there is a sharp distinction
between how PTSD is addressed in criminal court sentencing compared to family
court civil custody decisions: “Curiously, this sense of urgency and recognition that
combat veterans require a specially-tailored approach to their combat-related prob-
lem, is utterly absent in the family law system, which unavoidably inherits marital
disputes as a result of the same psychiatric conditions” (Seamone, 2012, p. 312).

These cases require experts who have a working knowledge of the military cul-
ture that has shaped the veteran and family, to avoid stereotyping parents, and to
choose a frame of reference of recovery. Many veteran parents will recover from the
more temporary impairments in relatively short order, and only a small percentage
will continue with symptoms. For those, delaying final custody decisions while a
parent heals and is able to undertake full parenting responsibilities makes good
long-term sense (Seamone, 2012). But for a severely impaired parent, family court
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judges are faced with the heartbreaking task of suspending or restricting contact
between the veteran and his vulnerable children.

Child Maltreatment

Many military families have young children, and are expected to accept frequent
moves, separations from extended family and their cities, deployments, and transi-
tions back home of servicemembers, some with catastrophic wounds, external or
internal. Adjustments to new schools, communities, duties, and responsibilities are a
way of life for every active duty family member. Fortunately for them, coupled with
these demands is the wide variety of family support services provided by the armed
forces. These families have a strong sense of duty, hold a steady job, have access to
health care, housing, education and higher training, all serving to provide preventive
measures for the family’s wellbeing. Those strengths may be largely absent, or dif-
ficult to secure, once the servicemember returns to civilian life as a veteran.

There is a wide variation of definitions and protocols used in the Armed Forces
and in the various states for child maltreatment cases, so comparing trends between
civilian and military families has always been a challenge. While rates of suspected
child abuse and maltreatment for both civilian and military families have been
increasing over the years, military rates are reported to be much lower than civilian
rates, historically half the rates (Mischel et al., 2017; National Child Traumatic
Stress Network, n.d.-c). However, military communities also saw an uptick in the
past decade. Some experts believe even that increase may be a serious understate-
ment of the level of child maltreatment within the armed services. Dr. David Rubin
noted that between 2004 and 2007 (the period studied), only 20% of medically
confirmed child abuse and neglect cases in Army children were found to have
Family Advocacy Program (FAP) involvement. This is a rate less than one half of
the substantiated cases in the civilian child protective services (CPS) group (Rubin,
2016; Wood et al., 2017).

Research has shown there is an increase in child neglect cases when a spouse is
deployed, with stay-at-home parents three times more likely to be abusive or
neglectful when the military spouse is away (Gibbs, Martin, Kupper, & Johnson,
2007; National Child Traumatic Stress Network, n.d.-a, n.d.-b, n.d.-c).

Findings during the post-deployment period are mixed and sometimes contradict
each other (e.g., Rentz et al., 2007). However, child abuse most often occurs at the
hands of the military parent, most often the father. Military families have higher
rates of fatal child abuse and have higher rates of substance abuse disorder and
intimate partner violence, both of which have strong links to child maltreatment.
About 20% of troops returning from Iraq and Afghanistan meet the diagnostic cri-
teria for PTSD or depression and TBI. Those adult stressors can increase the risk of
child maltreatment. In the Army, child maltreatment occurs twice as often where
domestic violence is present in a family. Those issues follow the family when they
transition out of the military and into the civilian community (National Child



6 Family Courts as the Next Frontier 123

Traumatic Stress Network, n.d.-c). Likewise, drug and alcohol addiction follows the
veteran home after discharge. One third of all soldiers were taking prescription
medication and 14% were on potent painkillers (Howell & Wool, 2016).

FAPs under the Department of Defense are tasked with investigating suspected
child maltreatment and domestic violence. Undoubtedly the stressors unique to the
GWOT—improved survivability but with more life-altering disabilities, TBI and
PTSD, multiple deployments with short returns—all have contributed to the stress
on the family (Mischel et al., 2017; National Child Traumatic Stress Network,
n.d.-a, n.d.-b, n.d.-c, n.d.-d). However, Dr. Rubin’s work cited earlier is troubling,
if it proves accurate across other regions and other branches of the military. The
disconnect between state CPS and Armed Forces FAPs occurs because there is no
statutory mandate and no process for civilian health professionals to report a ser-
vicemember and his family to the Armed Forces FAP (Fifield, 2017).

For the veteran family with child maltreatment concerns, departure from the
Armed Forces means loss of the supportive factors and preventive measures (steady
employment, child care, FAP preventive services) that military life can provide.
There is no parallel support system for families at risk for child maltreatment in the
VA, they are not included in the panoply of family services continuum offered
(Sayers, Glynn, & McCutcheon, 2014). If they have come under FAP jurisdiction
while on active duty because of concerns with the family, that oversight will end
upon transition out of the service, and that information will very likely be lost to the
new state when the veteran relocates. It is possible they may never have come to the
attention of the FAP (Rubin, 2016). In any event, if the servicemember and family
transition back into civilian life, into a new city or state, their home life is nearly a
blank slate for the new state’s CPS, unless there are indicated (substantiated) reports
to be found in another state’s database. As for the prior military status, and the effect
it may have had on the family, both state CPS, and the state family court may mark
it as a footnote, if at all. The state’s attention will be focused on present neglect and
risk and future remediation, and little on how prior military life exacerbated family
dysfunction. Only in states whose child welfare agency is beginning to adopt
“trauma-informed” and “strengths based” clinical approaches will military history
inform the case plan.

Intimate Partner Violence

Intimate partner violence (IPV) is the term most descriptive of the dangerous dys-
functional dynamics that can occur between partners when one partner seeks power
and control over the other (U.S. Department of Veterans Affairs, n.d.-a, n.d.-b).
Other terms such as “battering,” “assault,” and “domestic violence” are often used
interchangeably, but IPV includes a broad range of behaviors where physical vio-
lence and assault may be only one tactic, or may only be threatened. These tactics
serve the purpose of reminding the victim (often female—more than four out five
IPV victims are women) that violence is on the horizon, that she is at risk of harm
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(Tinney & Gerlock, 2014). While the tactics are as broad as imagination and cruelty
can concoct, they often include actions that do not, in and of themselves, fit the legal
definition of criminal behavior. IPV includes use of power and control tactics such
as: intimidation, coercion, threats, emotional abuse, economic control and coercion,
sexual assault and rape, use of children, pets, and loved ones to control the victim,
stalking, denial, and lying and blaming (in the vernacular of “gaslighting”) (Tinney
& Gerlock, 2014). Between 2 and 10 million children witness IPV every year in the
United States (Summers, 20006).

Over the several decades that IPV and domestic violence has been named and
studied, it has become clear that not all violence is equivalent. In fact, the context in
which the violence and coercion occurs is critical to an understanding of the danger-
ousness, the dynamics, likely recidivism, and possible interventions (Tinney &
Gerlock, 2014). IPV with its strong coercive controlling component (actions of the
perpetrator are geared to exerting control over the victim) is at one end of the spec-
trum. “Resistive” violence, or action taken in self-defense or in direct response to a
threat to safety, is not aimed at exerting control as much as it is used as a shield to
stop the violence of the other person. “Situational” violence, which does not have
the coercive component, may be used by either or both of the parties as a relation-
ship behavior, and might only occur briefly at the time of separation. And then there
is “pathological” violence, exhibited because of mental or psychological problems
such as brain injuries, PTSD, mental illness, or substance abuse (Stamm, 2009;
Tinney & Gerlock, 2014). History is key to understanding context, but risk and
lethality are dynamic elements front and present in each case. Only be assessing
both contextual history and present risk and lethality can effective interventions and
responses to IPV be crafted (Battered Women’s Justice Project, 2018).

Some studies have reported the prevalence of IPV in the Armed Forces as higher
than the civilian population. Most victims are under 25 years of age; as with the
occurrence of child abuse incidents, the perpetrator is predominantly a male ser-
vicemember (Stamm, 2009). IPV is prevalent among women veterans, with one
third of them—as compared to one quarter of civilian women—reporting experienc-
ing it (U.S. Department of Veterans Affairs, n.d.-b). Reluctance to report IPV is
similar for both military and civilian families. But with the military there is the
increased risk that ensues due to limited confidentiality of IPV cases, or the percep-
tion of same, even when command is not involved. In the past decade and-a-half the
DoD has taken steps to better respond to IPV in its forces, to hold offenders account-
able, and provide victims with safety, services, and protection (Battered Women’s
Justice Project, n.d.-b; Howell & Wool, 2016).

The overlay of the invisible wounds of TBI, PTSD, depression, and substance
use disorder (SUD) vastly complicates the assessments and interventions for IPV
victims and children. Veterans, as compared to active duty servicemembers, are
more likely to have a diagnosed mental health issue, such as PTSD and depression,
along with IPV. There is actually stronger evidence to link IPV with depression and
substance abuse problems than with PTSD (Sparrow, Kwan, Howard, Fear, &
MacManus, 2017).
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PTSD adversely affects family relationship problems (Cesur & Sabia, 2016; Taft,
Watkins, Stafford, Street, & Monson, 2011). Several studies have shown that veter-
ans with PTSD are two to three times more likely to perpetrate IPV than those
without the diagnosis (Finley, Baker, Pugh, & Peterson, 2010; Marshall, Panuzio, &
Taft, 2005). The more severe the PTSD the more severe the IPV (Tinney & Gerlock,
2014). In a retrospective study of 117 respondents with military service, over half of
Operation Iraqi Freedom War veterans with PTSD reported committing at least one
act of physical aggression against their partner in the preceding 4 months before the
survey (Jakupcak et al., 2007). Veterans with PTSD and their family members have
noted three patterns associated with violence in the relationship—violence commit-
ted in anger; dissociative violence; and parasomatic/hypnopompic violence—sug-
gesting that the people involved can at times differentiate between IPV and PTSD
(Finley et al., 2010). It appears that anger is related but independent from PTSD,
and that underlying anger and resulting IPV may predate the onset of PTSD (Tinney
& Gerlock, 2014). But often—and quite erroneously, and with great risk—veterans
and their partners see IPV as a result of the PTSD, rather than attributing the vio-
lence to a co-occurring and possibly pre-existing pattern of coercive control and
violence tactics (Finley et al., 2010; Jakupcak et al., 2007).

TBI may be obvious or more subtle, may present as similar to PTSD, and may
aggravate PTSD, and vice versa. Most military personnel and veterans who have
sustained a TBI are not violent, but when IPV is present as well, TBI can be an
aggravator (Battered Women'’s Justice Project, n.d.-a, n.d.-b, 2018). In illness-based
violence, just as with behavior while intoxicated, the violence is usually directed at
a handy target, perhaps even involuntarily, rather than a particular single individual.

To further complicate the analysis, PTSD is a treatable condition, capable of
improvement and remediation. Only about 10% of the cases prove intractable, and
one third to one half will go into complete remission, one third of them within the
first year (Seamone, 2012). A family court system that can accurately assess and
then direct treatment for PTSD can be vital element in reducing the risks of situa-
tional IPV resulting from the PTSD symptoms (Seamone, 2012). Sufficient reduc-
tion of the risks will require the court to access effective veteran-related interventions.
For this, the civil family court system can learn a great deal from the tested veteran-
focused treatment used in the nation’s VTCs (Clark et al., 2014; Rosa, 2014).

The multiplier effect of PTSD, TBI, SUD, and depression to the risk posed to a
veteran’s family is well documented. But veterans who have no such conditions can
still be violent and even lethal. It will always be a challenge to distinguish between
IPV’s coercive control aims and the violence of PTSD and other illness-based
behavior, and even more so in a court setting without the benefit of differential diag-
noses that are so important. There is no single factor that predicts violence, but well
tested, evidence-based research provides law enforcement, other first responders,
victim safety advocates, attorney, probation officers, and the courts with some guid-
ance. For example, threats of suicide, access to firearms, loss of employment, sub-
stance abuse, jealousy, attempted strangulation, etc. are all proven risk factors, with
a long history of research and validation (Campbell, 2007).
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The VA did not have a robust program similar to DoD’s FAP available to veterans
to address IPV. In the past, routine screening for IPV was highly variable (Battered
Women’s Justice Project, n.d.-b), and only a handful of VA medical centers had
offender programs (for example Tampa, Florida, Phoenix, Arizona, and Buffalo,
New York) (Schaffer, 2016). However, in 2014, the VA began the rollout of the DV/
IPV Assistance Program for a more integrated approach to IPV.

A major obstacle was the lack of any supportive evidence to show that existing
IPV interventions such as the Duluth model (Pence & Lizdas, 1998) or other more
recent modalities are effective in treating IPV (Sayers et al., 2014). The personality
profiles of offenders indicate high levels of overall psychopathology, including nar-
cissism and other counseling-resistant disorders (Tasso, Whitmarsh, & Ordway,
2016). However, the VA has noted the high rates of [PV among female veterans
(nearly two out of five), and the deleterious effects of the veteran victim’s healthcare
needs (Boyle, 2018). Almost three-quarters of the women receiving care at women’s
healthcare clinics in VHA facilities report experiencing some form of IPV over their
lifetime (Iverson, Wells, Wiltsey-Stirman, Vaughan, & Gerber, 2013). Training and
services have recently rolled out to all centers, with IPV coordinators in all loca-
tions. Given the high incidence rates, emphasis has turned to routine screening of
IPV for female veterans, and referrals for services and treatment (Iverson et al., 2013).

A recent breakthrough assessment and screening for IPV in veterans, which
addresses the interplay of co-occurring PTSD and TBI, has been developed by
Glenna Tinney, M.S.W., and April Gerlock, Ph.D., in a comprehensive model:
Screening, Assessment, and Intervention Model for Intimate Partner Violence
Perpetration and Co-Occurring Combat-Related Conditions (Battered Women’s
Justice Project, 2018). With the developers’ permission, a list of the assessments
used in this evaluative tool is attached as the Appendix at the end of this chapter. Its
focus is on correctly identifying IPV veteran offenders by a community-wide
response that incorporates sensitivity to military and veteran culture, and assesses
and distinguishes between IPV, PTSD, SUD, depression, and lethality. Its compre-
hensive approach underscores the many moving components that must be weighed;
it incorporates time-tested screening and assessment tools. It is the first undertaking
to screen and assess for the co-occurring combat conditions, and it bodes well for
the future of differential diagnoses of veteran IPV. It is no overstatement to say that
this tool should be utilized in all cases involving the veteran suffering with PTSD or
other combat-related conditions and facing civil allegations or criminal charges.

For a veteran’s victim, whether married or divorced, there are no comparable
resources or assistance to the DoD’s FAP. There might be a Vet Clinic with an expe-
rienced IPV counselor, although not likely, and some family resources may be avail-
able for Guard and Reserve depending on location and branch of service. For the
most part, all professionals serving veterans will refer IPV victims and offenders to
civilian community resources (Tinney & Gerlock, 2014). In the civilian arena, the
victim can access local domestic violence programs, and may seek court interven-
tion in the civil (family court) or criminal court (assuming the prosecutor files
charges).
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Family Courts, the Interplay with Veterans Treatment Courts

The family court has long played several roles in administering justice to families.
In some cases, it is a restorative “problem-solving” court, and in others it is more
concerned with safety and accountability. For instance, in juvenile justice and
divorce/custody matters, the judge will follow the law with an eye toward finding a
resolution that will increase the future wellbeing of the family members, i.e., solv-
ing the problems now and for the future. In cases involving child maltreatment and
IPV, however, the family court will have a mandate to first secure safety and then
enforce accountability of the abusing/neglectful parent or the battering partner.

Over the years, criminal courts have developed the “problem-solving” methods
used in the drug treatment courts and mental health treatment courts, which—as
their names imply—have an overarching intervention component rather than a puni-
tive one (National Institute of Justice, n.d.). VTCs, as described earlier in this vol-
ume, began in Buffalo, New York, and grew out of both the criminal drug and
mental health treatment models (Rosa, 2014).

For nearly all other criminal matters, criminal courts are “accountability” courts.
This enforcement and community safety model includes another type of problem-
solving courts, such as dedicated criminal domestic violence courts. There are over
300 specialized domestic violence (DV) courts in the country and over 400 VTCs
(Tsai, Finlay, Flatley, Kasprow, & Clark, 2018). In larger regions, these courts will
often be siloed from each other despite some overlap in jurisdiction. In more rural
areas, the same judge or group of judges will be handling all of these cases. While
DV courts and VTCs are both problem-solving—meaning they are using intense
approaches to a specific crime or specific offender—they have important
differences.

In both courts, a single judge will hear all cases, thus increasing consistency.
Offenders are sanctioned with a specific and known range of severity for infrac-
tions—the “graduated response.” Very often, a court or community “resource coor-
dinator” manages the referrals and reports of the defendants. The defendant’s
progress is monitored by regular appearances before the judge to ensure compliance
and increase motivation. Other supports incorporated into VTCs include interdisci-
plinary treatment teams and peer mentors.

But only in VTCs is there systemic coordination with the local VA office, some-
thing sorely lacking in family law cases unless the family court develops a docket
devoted to military families, as described by this author (Rosa, 2014). In VTCs, the
VA will provide a Veterans Justice Outreach specialist who refers eligible veteran-
defendants to VA services (Clark et al., 2014). These services are focused on treat-
ing the veteran-defendant’s drug addiction or mental health concerns. In VTCs there
is often a mentoring component providing peer support for the defendant, yet
another source of motivation to foster compliance.

Absent from the VTC model is the coordinated community response (CCR) with
the domestic violence provider community effectively used in specialized DV
courts. The community group not only ensures mandated programs, they also con-
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nect victims of IPV with services for the adult survivor and children. This coordi-
nated response has proven essential to ensuring victim and community safety and
increasing batterer compliance, thus reducing recidivism and re-offense. The CCR
is composed of law enforcement, first responders, health professionals, mental
health services, probation services, advocacy services for both victim and offender,
and sometimes the courts. Importantly, in DV courts, victim, family, and commu-
nity safety is front and center of every discussion, with defendant mental health and
drug addictions taking a back seat to that top priority. Support for defendant offend-
ers is not built into most DV court models, but support for the victim always is.

The pressure to serve veterans facing criminal charges of any nature has changed
the profile of litigants deemed appropriate for VTC services. Over time, a large
majority of VTCs—over 80%—now enroll IPV perpetrators (Seamone, Holliday, &
Sreenivasan, 2018; Tsai et al., 2018). Initially there was opposition in the DV-services
groups to the inclusion of IPV cases in the VTC format (Kravetz, 2012), but once
precautions were incorporated by the VTCs handling IPV cases the arguments
against have subsided. That most VTCs accept DV perpetrators does not guarantee
successful outcomes in such cases. The disturbing consequence of ignoring the
safety needs of the victims and families and exalting military service can and has
cost lives. In at least three known cases a current or former VIC defendant was
involved in a domestic-related homicide (Seamone et al., 2018).

Those VTCs that are successfully accepting IPV cases are screening for a defen-
dant’s violence history, recognizing the need for staff training on the dynamics of
IPV, and using sound protocols to provide victim and family safety (Center for
Court Innovation, n.d.). Now victim advocates and law enforcement are involved in
the VTC process, and weapons safety and confiscation protocols are in place.

Both VTCs and DV courts are part of the criminal justice system, and there is
little to no connection with the plight of civil family law litigants in family courts,
even if veterans might have cases in both courthouses. There is no VA staff person
available to help veterans in family courts, although in communities with a VTC
already in operation, the opportunity can be found to create coordination (Rosa,
2014). A veteran in need of special services from the VA should not have to commit
a crime to merit attention. A knowledge of the issues facing court-involved veterans,
particularly those with minor children, is informative, and underscores the value of
formal or informal family court—VA connections (Clark et al., 2014).

The Honoring Military Families docket initiated by this author in Buffalo,
New York, was able to benefit from the smooth trusted relationships between veter-
ans agencies at the county, state, and federal levels working in the local VTC, as
they stepped forward with assistance for the veterans involved in divorces (Rosa,
2014). It proved that there is much that can be gained from a concerted effort by the
criminal VTCs and the civil family courts to conserve their limited resources by
active coordination to assess and treat veterans with cases (often the same veteran),
in both courthouses. A truly trauma-responsive justice system would have that as a
core principle.
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Conclusion

Family courts are probably, without exaggeration, the first “problem-solving” courts
in the judicial system, dating back many decades before that concept came to crimi-
nal courts (Rosa, 2016a). Family court judges are expected to know a great deal of
information from a range of sources that have nothing whatever to do with law.
Some lawyers may even derisively refer to family courts as social work offices. Yet
the job is demanding and complex, requiring proficiency in many family dynamics
and issues. The qualities and skills that make an effective and successful family
court judge were codified for the first time in a project this author was fortunate to
be a part of (Knowlton, 2015). The list includes subject knowledge of the law, evi-
dence, ethics, domestic violence and child maltreatment, and complex financial
matters. But it also extends to include a working knowledge of forensic trauma
(“trauma-informed care”), substance abuse and addiction, mental health, child
development (both normal and abnormal and the causes and remedies), family
dynamics, and cultural and implicit biases. Then, add into that mix the universally
desired skills of timeliness, decisiveness, listening skills, dispute resolution tech-
niques, stress management (for staff, public and self), respectfulness and courtesy,
humility, and thoughtfulness. Top off that offering with a generous dollop of judicial
leadership both on and off the bench, administrative capacity, and knowledge of
community resources (Rosa, 2016a).

Regardless of the family courts’ desires to serve their communities, veteran fam-
ilies still face near invisibility in and about the family court. As a system, none of
the courts—criminal or civil—focus on identifying the servicemember or veteran
family. Beyond that, judges may know little about the needs of the veterans and
their families, and less about the resources available for veterans that might be
tapped for them. A few glimmers of light dot the national landscape. There are some
family courts situated near military installations that have limited memoranda of
understanding about specific family court matters (for example, juvenile delin-
quency). There is a project underway with the National Council of Juvenile and
Family Court Judges, funded by the State Justice Institute, that will yield promising
practices in fostering coordinated military-court response in juvenile justice mat-
ters. It builds on the momentum generated by a unique gathering of military, court,
and legal professionals at a 2015 National Courts and the Military Summit at Fort
Benning (Rosa, 2015).

Family courts are the backbone of every community’s response to family disputes
for civilian and veteran families. They are the first responders, the emergency room
if you will, to which families in need, or families in anger, will turn for direction,
adjudication, and enforcement. While they are the workhorses of the court system,
they labor under a lack of resources, including judicial time, to handle the heavy
demands. The adversarial process that is the foundation for our dispute resolution
method does not suit these family disputes well, and are in fact antithetical to trauma-
responsive practices that are proven to be far more effective. Family court judges are
asked to make binding decisions about the future. Unlike their counterparts in the
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malpractice, contract, or criminal divisions who are asked to adjudicate past events,
family court judges must make predictions of future behavior and wellbeing. While
those other cases are snapshots of past events, family law cases are a moving docu-
drama occurring in real time (Rosa, 2016b). All too often, the unique circumstances
of the veteran and family are overlooked, not for lack of desire, but for lack of infor-
mation and coordination between the military, the civilian community, and the courts.

Family court is and will be the unwitting and not-altogether prepared witness to
the casualties of the GWOT, to what one author refers to the “ugliest” costs of this
war, the effects of the war on families and children, and the unknowable impact on
future generations to come (Baker, 2014). Family courts and the judicial branch are
committed to serving all families who come seeking resolution of issues—that is
their mission, after all—and are eager for more information, more resources, and
more coordination with the military, VA, and the community at large. They owe no
less to veterans who have served the country, and their families who stood with them.

Appendix

Screening, Assessment, and Intervention Model for Intimate Partner Violence Perpetration
and Co-Occurring Combat-Related Conditions

Tinney and Gerlock (2018)

— Military Service Screening Tool—1 page inquiry about branch of service, deploy-
ment into war zone or combat

— Intimate Partner Violence Assessment Tool—15 pages, demographics of both
adults, court/law enforcement involvement, protective orders, past experiences
and abusive relationships, medical and mental health history, effects of violence
on children in household, types of abuse/violence experienced

— IPV Perpetration Screening Tool—1 page, offender questions

— Abusive Behavior Inventory (ABI—Offender Form)—2 pages, offender
questions

— Abusive Behavior Inventory (ABI—Partner Form)—?2 pages, adult victim form,
listing of abusive/coercive behavior

— Dangerousness/Risk Assessment Protocol (Perpetrator)—4 pages, inquiries
about physical harm to others, risk of suicide, homicidal ideation

— Dangerousness/Risk Assessment Protocol (Adult Victim)—4 pages, same inqui-
ries as prior assessment above, for adult victim

— PTSD Screening Tool—1 page, 5 questions, developed for primary care medical care

— TBI Screening Tool—2 pages screening, answers indicate referral for further
testing

— Alcohol Abuse Screening Tool—?2 pages screening from AUDIT-C.

— Drug Abuse Screening Tool—1 pages, DAST-10, (shortened version)

— Depression Screening Tool—1 pages, shortened version of Patient Health
Questionnaire-9 (PHQ-9)
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Chapter 7

Specialized Housing Units for Veterans
Incarcerated in United States Prisons
and Jails

Elizabeth Goggin and Michele Roberts

When you combine the two factors, the factor of service in
the military of this country... with the problems that go with
the removal from society for crimes of one sort or another,
you have a very vulnerable population, a population which in
my opinion deserves not to be forgotten.

Statement of Hon. George E. Brown, Jr. of California during
the hearings on Incarcerated Veterans Rehabilitation and
Readjustment Act of 1989.

Manny is a 33-year-old Army veteran who deployed twice to Afghanistan over the
course of 4 years in support of Operation Enduring Freedom (OEF). On his last
deployment in 2012, he was “blown up” twice before he redeployed from theater to
Walter Reed for recovery. Although Manny was recommended for extended treat-
ment and enrollment in a Warrior Transition Unit (WTU) to focus on the
Posttraumatic Stress Disorder (PTSD) and Traumatic Brain Injury (TBI) he sus-
tained in Afghanistan, Manny’s command hoped to return him to combat operations
as quickly as possible given his specialized training and experience. Manny was
placed on deployment orders to return to Afghanistan with his unit during the
upcoming rotation in 2 months. Based on severe physical pain, Manny developed an
opiate addiction. To sleep without memories of his combat experiences and lost
comrades, Manny regularly consumed a case of beer each night until he slept due
to fatigue and drunkenness. On the day of his scheduled deployment, Manny had
overdosed on pain medications and alcohol and missed the movement of his unit.
The command told him they were doing Manny a favor by urging him to accept an
administrative discharge rather than court-martialing him. Manny was separated
with an Other Than Honorable Discharge for Missing Movement, Disobeying an
Order, and committing an act Prejudicial to Good Order and Discipline in the
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Armed Forces. All of these were purely military offenses with no comparable civil-
ian crimes.

As is the case with an estimated 20% of justice-involved veterans (Rosenthal &
McGuire, 2013), Manny’s discharge characterization prevented him from obtaining
disability compensation and comprehensive healthcare from the Department of
Veterans Affairs (VA). Manny continued to experience severe symptoms, which
began to affect his wife, Jasmine, and his toddler, Maxwell. In a moment of alcohol
induced rage at his inability to obtain employment, Manny threw a bottle that shat-
tered against the wall above Jasmine’s head, permanently blinding her in her left
eye. Manny was charged with felony domestic violence and, despite being consid-
ered for a local Veterans Treatment Court (VIC) where some of the treatment team
members desired his participation, Manny was ultimately rejected from the program
based on is discharge characterization. Although that VTC had in the past accepted
felons and domestic violence perpetrators, the treatment team decided they did not
want to violate the program’s universal prohibition on enrolling participants who
did not have discharges under honorable conditions.

Manny was incarcerated in a prison nicknamed “Gladiator School” based on its
reputation for brutality and rampant gang involvement. Manny’s exposure to the
confined setting and acts of extortion, forced prostitution, and gang violence among
members of the general population reminded Manny of life in a combat zone in
Afghanistan—a “second tour” in which Manny had a set period during which he
had to be subject to these conditions, he faced the threat of death and danger at all
times, he was forced to adhere to specific rules for survival including being at the
lowest level of a hierarchy of power; etc. Manny also experienced various triggers
for his PTSD symptoms, including the sounds of victims of violence crying at night
in their nearby cells like wounded comrades in Afghanistan and the sound of the
automatically locking cell doors, which was not so different than automatic machine-
gun fire. At times, Manny wanted to ask for help or medication to rid himself of these
symptoms, except he knew that knowledge of visits to mental health can draw
unwanted attention and perceptions of weakness and vulnerability to inmates who
had more power and influence. Manny began to feel that his only method of surviv-
ing incarceration would be to align himself with a gang, which seemed similar to a
military unit, aside from the drug dealing, extortion, and other illegal acts.

This illustration of an incarcerated combat veteran and his backstory is a com-
posite of many stories we heard while working on a veteran’s dorm in a Connecticut
prison where a number of consistent patterns emerged: drug and alcohol addiction
following combat and noncombat military service; subsequent and, in some cases
temporary, loss of family support; history of trauma at some point in the course of
their lives; turbulent relationships; outbursts of violent or self-destructive behavior;
and insufficient resources in prisons and jails to support the needs of those who are
incarcerated. We are far from alone in realizing the complex set of problems and
needs veterans face before, during, and after their involvement with the criminal
justice system. At least 24 states around the country have opened all-veterans units
in jails and prisons at the local, state, and federal level in order to address the unset-
tling social problem of incarcerating veterans whose military service to their coun-
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try may have contributed to drug addiction, poverty, mental health problems, and
social isolation, all of which increase the risk of involvement with the criminal jus-
tice system (Seamone, 2016).

There have been major challenges to providing needed mental health and sub-
stance abuse treatment for incarcerated veterans. Glynn et al. (2016) noted that less
than 60% of treatment offered in prison for substance use disorders is evidence-
based. Similarly, trauma treatment has been almost non-existent despite the
extremely high levels of trauma exposure in the prison population. With growing
concern regarding recidivism, prisons have become increasingly open to innovation
in treatment (Miller & Najavits, 2012). In this chapter, we will provide a general
overview of how these units came to be, the philosophical perspectives which have
informed them, and the various forms they take in different facilities around the
country. By looking at examples from existing units, we will discuss patterns that
emerge among the units and prevalent themes in their designs. Readers will also
gain an understanding of the population served by these units in terms of demo-
graphics, experiences, and needs following release from prison. In addition, we will
address what is currently known about outcomes following veterans’ participation
in the dorms. Given the relatively recent development of specialized veterans units,
we will identify areas of study which would benefit from further exploration
over time.

Genesis and Underlying Principles

A Brief History of Veterans in Prison

The idea to gather incarcerated veterans together for the purpose of appropriate
treatment and rehabilitation is not a new one, despite minimal attention to the issue
in contemporary discourse. According to Seamone (2013), a legal scholar, practic-
ing attorney, and major in the U.S. Army Reserve, efforts to address the specific
needs of incarcerated veterans goes back to the period following World War I, when
it became clear that veterans were suffering and having difficulty readjusting after
returning from combat. In addition to a thorough history (2013), Seamone (2016)
also summarized some important historical considerations for incarcerated veterans
in an educational webinar. Seamone (2013, 2016) pointed to an article published in
the American Legion (Casey, 1923), which directly addressed the issue and used the
example of efforts in Wisconsin, where “fully 25% of all prisoners in the state prison
system were former soldiers, and in 20% of the case the crime was attributable in
some way to military life” (Severo, Miller, Milford, Sheehan-Miles, & Ebook
Library, 2016, p. 192).

Casey (1923) wrote that Governor Blaine of Wisconsin was so perturbed by inci-
dents of veterans being incarcerated, largely for petty property crimes committed
for purposes of meeting basic needs (Severo et al., 2016, p. 192), that he
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commissioned a study by two veterans with expertise in psychiatric care, W. F. Lorenz
and W. S. Middleton. The findings were clear:

Nothing in war is uplifting, at least not for the humbler participants. Those who actually got
into battle and witnessed or took part in the dreadfulness of war may later in civil life have
committed some overt act which by comparison with compulsory military duty seemed
inconsequential. That such cases might be regarded in the light of war experiences brought
into civil life requires no great stretch of the imagination (Casey, 1923).

Given this, it was their position that specialized prison units for veterans would be
essential to address the set of issues that brought them into the justice system and
help them to secure employment opportunities.

Going back as far as the 1920s, veterans were struggling with very similar issues
to those witnessed today, and it was also in the 20s that the first iteration of what we
now know as the Department of Veterans Affairs (VA) was created. Many veterans
were battling substance use problems with alcohol, which was an illicit substance at
the time under the Volstead Act, as well as physical and mental health issues related
to combat. According to Casey’s article, the Wisconsin study concluded decisively
that veterans who were incarcerated needed treatment and that their military experi-
ences necessitated that this be done by keeping veterans together in a space or unit
while they were completing their sentences and receiving the targeted assistance
they required. It is not clear to what extent this vision was ever realized.

Following World War IT (WWII), further efforts were made on this front. The
VA, formally enacted by Herbert Hoover in 1930, began to provide outreach and
counselors to incarcerated veterans for a period of time. In addition, Seamone
(2016) described a program in an Indiana correctional institution, Indiana State
Farm at Green Castle, where veterans were encouraged to become more fully
engaged in civic life following their stark removal from it during war time (Virgil &
Hawkins, 1946). The program encouraged veterans to process their reintegration to
the community and even connected them with veterans who were not incarcerated
to foster connection and mentorship. Peer support has continued to be an important
aspect of healing the wounds of war and has been a component of all the veterans’
programs prisons being developed today, which we will address that in more detail
later in the chapter.

While the aftermath of WWII brought with it a deep respect for what came to be
known as “the great generation” and, thus, some meaningful efforts to support and
address the difficulties experienced by returning troops, things changed when it was
time to confront the aftermath of the Vietnam War and the soldiers it so profoundly
impacted. Returning soldiers, who experienced myriad psychosocial stressors and a
largely hostile public, struggled considerably to adapt to civilian life (MacPherson,
1993). According to Severo et al. (2016), upwards of 100,000 Vietnam veterans
were addicted to opiates or alcohol and 80% of them were receiving no treatment at
all; most didn’t even know they were entitled to benefits. Unemployment was ram-
pant and, once again, poverty and drug addiction were factors in the lives of veter-
ans who found themselves ensnared by the criminal justice system. During the 70s,
benefits provided through the Veterans Benefits Administration (VBA) were not
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expanded to meet these emergent needs. Rather, Nixon prevented funding for more
doctors and cut monies which had been allocated to vocational rehabilitation
(Severo et al., 2016).

Troubles for incarcerated veterans continued. In 1977 hearings in congress on
the Veterans Education and Readjustment Act addressed, in part, the provision of
educational opportunities and services to veterans during prison sentences. One
individual, Howard S. Steed, who was the president of a college interested in pro-
viding educational services, stated that he saw providing services to veterans in
prison as one strategy for “attacking this high rate of recidivism” (United States
Congress, 1977). Despite these efforts, educational resources and access to GI Bill
and other student aid while incarcerated remained restricted at the time. Seamone
(2016) referred to the commonly held belief that veterans who were incarcerated
could not be trusted to use educational monies for their intended purpose, which
could be one reason for why funding was denied again in 1991 when the Incarcerated
Veterans Rehabilitation and Readjustment Act, which would have additionally held
“the Federal Bureau of Prison... responsible for the psychological treatment of vet-
erans incarcerated within their facilities,” (Sigafoos, 1994, p. 118) failed to pass, in
part due to opposition from the VA. That said, a number of important points were
raised throughout hearings on this issue, including the idea that treating the “psy-
chological readjustment” issues that led to incarceration would reduce recidivism.

The VA’s role over time has not always been positive when it comes to the matter
of incarcerated veterans. Seamone (2016) explained the timeline, beginning in the
50s, when some VHA medical centers refused to serve veterans with felony records.
While this changed for a time, in 1986 the VHA’s regulations shifted and they were
no longer “required” to provide services to incarcerated veterans. Worse still, in
1999, the VHA was legally restricted from providing direct healthcare services to
veterans due to duplication of services presumed to be the responsibility of depart-
ments of corrections (Glynn et al., 2016). This bar on providing services includes all
healthcare and psychological services, which can mean that veterans, with their
specific set of treatment needs, may not have access to adequately trained providers.
Ultimately, Congress intervened to expand options for addressing incarcerated vet-
erans’ needs with attention to post-incarceration transition. According to
Pinals (2010),

Congress has recognized the critical importance of understanding the special needs of vet-
erans in the criminal justice system and, in 2001, passed a law mandating the Veterans
Health Administration (VHA) to develop a coordinated plan with the Under Secretary for
Health for veterans at risk of homelessness who are released from incarceration. This man-
date contributed to the development of the VHA Health Care for Re-entry Veterans (HCRV)
program.

This program continues today and has provided incarcerated veterans with case
management services toward the end of their sentences, such as linkages to medical,
mental health, and financial resources, to aide in their re-entry to the community
following incarceration.

All of this history is helpful to understanding contemporary efforts to support
veterans while they are in prison through the development of specialized veterans
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units within local, state, and federal correctional institutions. Since New York
Department of Corrections (NYDOC) began their program, the longest running, in
1987, upwards of 24 states have implemented these units in some form. Seamone
(2016) stated that there is a strong connection to VTCs, which are the subject of a
subsequent chapter in this book. VTCs were essential in raising awareness of the
issues facing veterans who are now returning home from Operation Enduring
Freedom (IEF) and Operation Iraqi Freedom (OIF). Like VTCs, these units empha-
size rehabilitation over punishment; utilization staff who are familiar with military
culture and, often times, who have served in the US Military; involvement of the
VHA for care coordination; the development of partnerships with other non-
governmental organizations, such as counseling centers, universities, and Veterans
Service Organizations (VSOs) in order to connect veterans to services which will
address underlying issues which brought them into the criminal justice system; and
use of peer mentors (Seamone et al., 2014).

The distinction between prisons and jails is also notable and worth exploring to
better understand how these programs function. Jails house individuals who are
awaiting trial or transfer to other facilities for shorter periods of time and it is there-
fore difficult to address any long-standing concerns and long-term needs; on aver-
age, jail inmates are only there for a few weeks and usually not longer than a month.
Given this, our research indicates there are fewer jail-based veterans units with
inmates taking on defined leadership roles. Their function is really to stabilize acute
emergencies and provide support in a stressful time rather than to address the impact
of service-related trauma. Jails are, however, uniquely poised to more quickly make
changes, like specialized dorms. This is because prisons, part of complex state and
federal systems, often take a great deal of time to coordinate and gain permission
from various levels of administration before implementing new programs and initia-
tives. It is in the prisons where the greatest opportunity to address issues and needs
in a more meaningful way and, theoretically, to obtain more long-lasting results.
Veterans units can focus on creating institutional knowledge through the ongoing
participation of those with longer or even life sentences.

Philosophy and Objectives of Specialized Veterans Units

As discussed, efforts to address the intersection of military service and incarceration
have been made going back to the aftermath of WWI. They’ve included the Indiana
State Farm at Green Castle in the 1940s (Virgil & Hawkins, 1946), the Veterans in
Prison (VIP) program, launched by the Southern California Brentwood VHA
healthcare center in 1977 (Pentland & Scurfield, 1982), the Second Tour Program at
the federal prison in Phoenix (Sigafoos, 1994), and the Veterans Residential
Therapeutic Program at Groveland Correctional Facility run by the NYDOC (1994),
among others outside of our knowledge. These programs, among others in jails and
prisons, have been a way to gather people with a similar set of needs together in one
place so that resources can be provided in the most efficient way in order to address
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underlying problems that may have led to incarceration in the first place. Prisons
have not limited these types of programs to veterans alone. Rather, they have devel-
oped dorms for individuals who are committed to earning GEDs, have an interest in
practicing a certain faith tradition while incarcerated, and for those who would ben-
efit from support in developing fatherhood skills, among others. For veterans, sup-
porters of this concept have suggested that the dorms may be able to meet any
number of objectives and provide the unique, often only, opportunity to meaning-
fully engage with veteran-specific psychological and readjustment concerns.

First, it’s important to note some unifying themes which exist in all or most units.
Among the veterans dorms that we know of, certain common themes have emerged,
many of which have been highlighted in the National Institute of Corrections’ hand-
book (Vanek, Brown, Busby, Amos, & Crawford, 2018) on “veteran-specific hous-
ing units.” Military culture is fostered in a number of ways: visually, units have
murals on the walls; enforcement of strict rules with emphasis on good behavior;
memorials and monuments to honor veterans; special uniforms to increase pride; or
even through participation in military rituals, like color guard. The atmosphere in
veterans units is consistently structured, as well, and veterans are encouraged to
connect to one another and embrace the commonality of their experiences while
holding a high standard for conduct, ideally by honoring confidentiality. Leadership
training encourages personal responsibility and accountability, and veterans are
given work duties, like service dog training, unit maintenance, peer support, and
many more. Interaction with the community is also fairly consistent in terms of
providing service and including veterans from the community, including placing
staff with military experience on units, and inviting community members in to men-
tor and help with the transition out of prison. Units also aim to provide access to real
resources to facilitate smoother and more productive transitions, hopefully perma-
nent ones, back to the community and to offer programming that will be of particu-
lar benefit or interest to veterans.

Approaches to Veterans Units: Four Models

There are a variety of models which have been implemented around the country, so
the attributes discussed thus far may not all come together in any given program due
to some inherent contradictions. As an example, at the first and only veterans unit in
Connecticut, many veterans reported feeling distressed by the military themes and
emphasis on creating an environment reminiscent of the military. For those who
expressed that opinion, it brought them back in the frame of mind they had during
the military, which for many was traumatic. Randall Liberty, the sheriff who ran a
veterans’ dorm in Kennebec County, Maine, was sensitive to this tension in noting
the inherent difficulty of creating a military environment while also expecting vet-
erans to work through their trauma and difficulties when he said, “There is a culture
of suffer in silence. You suck it up and take the pain. That’s a behavior that serves us
well in combat, but when you get out, that mentality unfortunately continues to be
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adopted” (Schroeder, 2013). Liberty has advocated for something he calls ‘purpose-
driven incarceration’ (Vanek et al., 2018, p. 11), which incorporates the principle of
acknowledging service but also tailoring interventions to help veterans cope with
the impact of combat-related trauma. For instance, he implemented a fly-fishing
course to help with concentration difficulties secondary to trauma.

Veterans may come with vastly different experiences and thus potentially diver-
gent needs, and therefore institutions may adopt models which emphasize military
culture on a spectrum ranging from very central to more of theme in the back-
ground. Sociologist William Brown has written about the possible harms of overdo-
ing the military culture aspect of these dorms and pointed out that the most important
thing should be to encourage assimilation to civilian life (Ferdman, 2018). While
there may be some disagreement about this tension between military culture and
trauma triggers, Rosenthal and McGuire (2013) noted, “Regardless of whether in
combat or not, each incarcerated veteran carries with him or her a military history
and a sense of service to the country” (p. 345). The models described in this section
highlight the various ways in which prisons have taken this tension into consider-
ation in working to address veterans’ needs while incarcerated.

Readjustment Model: “Second Tour”

Dorms which have used this model have emphasized structure, organization, and
reeducation on psychological impacts of military service and readjustment to civil-
ian life. Seamone (2016) described the overarching objective of the model to be the
development by veterans of an understanding of how the prison experience may
overlap with experiences of confinement (taking orders, limited privacy, temporar-
ily losing control of one’s life, and being in the presence of danger and physical
threat) and using that knowledge to prepare, in vivo, for community reintegration.
Based on implementation at Indiana State Farm (Virgil & Hawkins, 1946) and the
“Second Tour” program at FCI Phoenix (Sigafoos, 1994), the structure has been
described as a “captive audience” and is thought to help retrain veterans to better
understand how their military service impacted their psychology and behavior
(Seamone, 2016). As Seamone notes elsewhere in this volume, one benefit of being
a captive audience is “time to spare, [giving] incarcerated veterans ... a competitive
advantage over non-incarcerated veterans to effectively obtain discharge upgrades”
(p- 30). Programs which have utilized this model differentiate between combat and
non-combat veterans in order to tailor psychoeducational efforts to groups who may
have been impacted differently while at the same time keeping the program open to
veterans with any type of military service, including non-military contractors. The
approach may vary for combat veterans given the understanding that they will need
more assistance in understanding how extended time in fight or flight can cause
significant legal and personal problems once out of the war zone. Readjustment-
oriented units have also taken a longer-term vision, aiming to connect veterans with
mentors in the community after their release. A last feature is the “squad orienta-
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tion” through which veterans are offered mutual support and shared learning as they
move through the program, in many ways replicating the brotherhood and comrad-
ery often associated with military service.

Trauma-Informed Approach: PTSD Model

Seamone (2016) outlined an approach which has focused on addressing combat
trauma and PTSD in a more targeted way. For reference, this type of model was
used by the FCI Phoenix and the Southern California VIP programs. Under this
model, mental health providers offer trauma services in institutional settings, some-
times with the assistance of consultation from VHA. This consultation is important
to note because it is the only way VHA can be involved given the 1999 bar on VHA
services in prisons; it has meant that, despite the specialized training that VHA
mental health providers receive, they are unable to directly assist with issues as they
arise in a prison setting. For this reason, units which aim to tackle issues connected
to trauma have collaborated extensively, at times, with VHA, even so far as to gain
medical records, with the veteran’s approval, to contextualize care. In addition, the
VA may provide training to prison staff and providers on effective and evidence-
based approaches to working with veterans (Seamone, 2016).

The PTSD treatment model, not surprisingly, is heavily reliant on the creation of
therapeutic settings and both individual and group treatment. Stabilization of PTSD
symptoms and the development coping skills are two objectives of the programs and
veterans are encouraged to “make meaning” of their military service, in part through
addressing beliefs about the campaigns in which they participated. Additionally,
families are included where possible so that PTSD’s impact on relationships can be
explored and processed with the veteran’s support system.

The PTSD model does not restrict access only to those who meet criterion out-
lined in DSM-5 for PTSD due to a need for flexibility and acknowledgement of the
various ways trauma responses can manifest behaviorally and psychologically.
Rosenthal and McGuire (2013) referred to an acronym, BATTLEMIND, to define
some of the specific ways that veterans suffer in civilian life for having adapted to
an entirely different context through their military training and service. What may
have been adaptive and necessary during war time or military training can manifest
quite differently in day-to-day life back home. For example, the ability and need to
make split-second decisions about whether or not to act is something that would
help a soldier in combat to maintain a protective stance but may appear more like
impulsivity, anger, and disproportionate response outside of the conditions of war.
Similarly, a soldier is trained to have a weapon at all times in combat, which may
pose additional challenges when back home and struggling with hypervigilance and
a reduced threshold for anger. Given this, specialized veterans’ units have a role to
play in acknowledging and providing additional services to those who may not have
had effective reentry counseling, if any at all, especially as more and more soldiers
return from OIF and OEF.
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Community Re-entry

Reentry models purposefully select veterans who are near to the end of their sen-
tences, generally 3 years or less, because appropriate time to prepare for transition
and to make linkages to community resources. The transition from prison to the
community is known to be rife with material and emotional pitfalls, which often
contribute to recidivism. This model is also seen as valuable because veterans may
have to wait to gain residence on such units while serving out their sentences in
general population, which is seen as incentive for good behavior. Veterans in com-
munity re-entry dorms are not expected to be engaged in long term treatment or
trained in leadership roles on the unit. Rather, this model is based on the incentive
of obtaining mental and physical healthcare and potentially vocational or economic
resources, including housing for homeless veterans (Seamone, 2016). This makes it
an ideal setting for HCRYV, the VHA’s program for connecting incarcerated veterans
to VHA services upon release from prison, to perform outreach and provide this
type of case management. Given the short time frame of these programs, it can be
difficult to apply and determine eligibility for VHA services and VBA benefits. Per
Seamone (2016) reentry dorms could potentially be less useful for those who are not
VA-eligible. Possible solutions could include prioritizing the connection to VSOs
who work with those who aren’t eligible; building and maintaining ongoing rela-
tionships non-profits to help with employment and housing; and utilization of prison
staff to assist with applications for state benefits, like Medicaid and SNAP, along
with Social Security.

“Espirit De Corps” Model

Seamone (2016) called the espirit de corps model the equivalent of “barracks behind
bars.” These units and those that run them foster discipline, reward for military
experience, and tend to be friendlier to those that both had honorable discharges and
who are not dealing with significant trauma issues, as this type of military environ-
ment can be triggering for many, as previously noted. In such dorms, like those in
Florida and Virginia’s state prisons, military murals are prominent, as they may be
in other dorm styles, as well; special uniforms are worn; clear roles are assigned;
and military ceremonies and rituals are enacted with regularity. The value of this
model is in its capacity to energize, foster pride, and encourage a sense of purpose
for those veterans who live there.

Possible benefits of participation in any of these units are hard to ignore and cor-
rectional systems around the country are increasingly seeing the potential they offer.
Seamone (2016) cited cost-savings through the provision of resources in one place;
the improvement behavior through therapeutic approach, which could increase offi-
cer safety and ultimately public safety should veterans improve the conditions that
brought them to prison; a decrease in officer stress by fostering a more respectful
environment; and the ability to observe behavioral changes more quickly in a com-
munal atmosphere. Seamone and Albright (2017) also pointed out the intense
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experience of shame given that “Service members and veterans typically hold them-
selves to extremely high standards in recognition of the responsibility for safeguard-
ing the nation” (p. 486). These units are able to address this shame by offering some
sense of pride and belonging among veterans. While public sentiment toward those
labeled criminals and felons has long been hardened in the United States, this nota-
ble interest in rehabilitation promises potentially different results as outcomes are
studied. Veterans units are, for now, a test subject in uncovering improvements that
may truly benefit both those that have served their country as well as the gen-
eral public.

Existence of Specialized Veterans Units Nationally

While increasingly prevalent, there are relatively few veterans dorms considering
the need and promise they present. Based on research by Jessica Blue-Howells and
incorporated by Seamone (2016) there were 24 states with veterans units in either a
local, state, or federal jail or prison in 2016 with only two in federal facilities,
Florida and West Virginia. According to the National Institute of Corrections (2018),
there are at least 84 units around the country. While they are sometimes called “spe-
cialized housing units,” other times “pods,” “wings,” “blocks,” “units,” “dorms,”
and other labels, they have been developed at a steady pace as word has spread
about their benefits. For our purposes, we will highlight a small percentage of
programs around the country where many of the themes and practices described
above are taking place in real time.

We want to first draw attention the program in Connecticut at Cybulski
Correctional Institution because it is the basis for much of our interest in and knowl-
edge of veterans dorms, having assisted with the development of the unit and ongo-
ing implementation of programming and structure. The dorm, the product of
collaboration among state and federal agencies, opened in the fall of 2015 and was
developed in an effort to not only help veterans be successful following incarcera-
tion by streamlining and consolidating service. In line with the re-entry model
described above, the Veterans Service Unit at Cybulski is made up primarily of
veterans who are close to the end of their sentences or who had short sentences to
begin with. This is partly because the unit is located in a minimum-security prison
where individuals with more serious charges or intensive treatment needs are
restricted entirely. The program itself, however, is largely based on the idea of pro-
viding community resources so that veterans can connect with the VHA, BVA, and
other services in order to be more successful when they are released. It is the pri-
mary function of the unit to assist with and execute re-entry plans, which are facili-
tated by both VHA social workers and DOC staff, depending on whether or not the
veteran is eligible for VHA benefits. The unit also has a strong emphasis on educa-
tional and vocational development and partnered with the Connecticut Department
of Labor to provide employment services and with local schools to enroll veterans
in training courses.
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While the Cybulski program does offer ongoing group treatment, primarily for
substance use disorders, it would not be considered a treatment-specific program.
This is in part because the facility is not equipped to deal with complex and inten-
sive mental health treatment for trauma or other disorders and in part because of the
short-term nature of the program. A recent news report on a veterans dorm called
HUMY in a county jail in Billerica, Massachusetts highlighted the two primary
components of that program, which were described to be a “hyper-structured set-
ting” and the provision of mandatory group and individual treatment for underlying
mental health and substance use issues (Ferdman, 2018). The program, like
Cybulski, is operated at very little cost with most additional services provided on a
voluntary basis. For instance, it costs no additional money to have professionals
from the VHA come in as a consultant or to provide case management services, nor
would funding be required to integrate veteran mentors from the community. It
should be remembered that VHA is barred by federal regulation from offering direct
healthcare to incarcerated veterans, which imposes several limitations on service
delivery.

Perhaps because of its early adoption of veterans prison units in 1987, the
New York corrections system has a comprehensive system to address the needs of
veterans tailored to meet veterans at a number of levels of need. Based on the DOC
website, all New York State facilities coordinate with the VHA for connection to
services and obtain copies of Certificates of Release or Discharges from Active
Duty (DD 214s) for veteran inmates. At 14 prisons, there are veterans organizations
that foster that “squad mentality” identified by Sigafoos (1994) as extremely helpful
in adjusting to prison, treatment, and, ultimately, assimilation to civilian life.
Veterans gather, participate in educational groups, and take part in military ceremo-
nies and memorials. The system also has three prisons with veterans dorms, Veterans
Residential Therapeutic Programs, in which veterans spend 6 months addressing
readjustment issues and getting treatment for substance use, anger, aggression, and
PTSD. Veterans are also connected with community providers to help counteract
the inhibiting factor of power dynamics which exist in the prison setting and may
preclude the “therapeutic” aspect of programming, at times. Of note, the Albany
unit is known to avoid the use of military rituals and ceremonies in favor of a more
assimilation-based model.

The task of describing the entire scope of operational veterans units is a large
one, so we offer some final observations on noteworthy aspects of a smaller selec-
tion. For instance, the Stafford Creek Corrections Center Veteran Unit in Washington
State has provided veterans an opportunity to train abandoned dogs so that they can
become adoptable pets. The program has trained dozens of dogs and has been met
with praise from veterans, the prison staff, and the families who are getting well-
trained dogs. This is another example of a trauma-informed intervention given what
is known about the therapeutic elements of animal therapy for individuals with
PTSD. The San Bruno veterans unit in San Diego has provided veterans with extra
perks, like the ability to obtain more comfortable bedding and the provision of tele-
visions. There, veterans are able to take yoga classes, participate in a program to
videotape themselves reading so they can connect with their children, and, like
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other units, mandates participation in treatment. Units in Erie, Pennsylvania, and
Kennebec, Maine, among others, are connected directly with VTCs so that those
whose treatment options don’t adequately address the problem have a plan once
incarcerated.

In all of the programs we have reached out to or read about in the process of
researching this phenomenon, we have found a deep personal connection to the
military among those who spent their time and energy advocating for incarcerated
veterans to have a more treatment-focused experience. In Kennebec, Warden
Randall Liberty, a veteran himself, experienced personal loss and sought to fulfill a
“moral duty” to provide veterans with care after they have returned from deploy-
ments (Schroeder, 2013). In Connecticut, many of the staff, including a critically
involved deputy warden, had personal ties to the military and had their own experi-
ences with the grief and loss suffered by veterans and their families in the aftermath
of war. In each unit, there are staff who have themselves served in the military and
are now working to view veterans in the justice system in amore holistic, healing way.

Participant Characteristics and Preliminary Outcomes

While the percentage of veterans in prison has vastly declined since the Vietnam era
along with the reduction in troops, the most recent reports estimated that 8% of
inmates in state and federal prisons and local jails are veterans (Bronson, Carson,
Noonan, & Berzofsky, 2015), many of whom have significant trauma histories; one
study in two states found that 93% of their incarcerated veterans reported a history
of trauma (Hartwell et al., 2014), and the Bureau of Justice Statistics has also reported
that nearly all justice-involved veterans have experienced some type of trauma,
including military and non-military related trauma (Noonan & Mumola, 2007).
According to Bronson et al. (2015), in 2011-2012, nearly half of all incarcerated
veterans reported that they were either told they had a mental health disorder by a
professional or formally diagnosed with one, and nearly twice as many veterans,
23%, reported they had been told they had PTSD compared to non-veterans. In addi-
tion, 64% of incarcerated veterans were serving time for violent crimes compared to
48% in the nonveteran population (Bronson et al., 2015). Estimates of the prevalence
of mental disorders have been far from exact. For example, one review estimated
that 13-62% reported having a mental health problem of any kind, 21-71% for alco-
hol, and 26-65% for drug use (Blodgett et al., 2015).

Incarcerated veterans were “more likely... to be white, older, more educated, and
to have been married” (Bronson et al., 2015). The majority were discharged between
1974 and 2000, had served in the army (55% compared to roughly 20% in Marine
Corps and Navy), and had done so for less than 3 years. Most veterans reported that
they had not experienced combat (75% in prison and 69% in jail) (Bronson et al.,
2015). Records have also indicated that the vast majority of veterans in prison were
discharged with honorable or general under honorable conditions military dis-
charges, which has been surprising to some who assume deviant behavior in the
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military was a precursor to involvement in the criminal justice system. The minority
of veterans with less-than-honorable conditions discharges is still substantial at
20% posing special considerations for discharge upgrading during the course of
confinement (Seamone, this volume).

Additionally, it should be noted that veterans are often prepared with job training
and skills during their time in the military, as well as the minimum requirement of a
high school diploma or GED, which are strengths when considering opportunities
for vocational development. With ever-changing statistics on who is impacted by
PTSD and depression following service and with the wars in Iraq and Afghanistan
still going on, it is essential to continue work to understand the complex set of issues
that are related to combat exposure, PTSD, and the criminal justice system.
Rosenthal and McGuire (2013) noted, according to the Institute for Operations
Research and the Management Sciences in 2009, “it is estimated that veterans of the
Iraq and Afghanistan wars will have a rate of PTSD as high as 35%.” It has also been
understood that veterans service longer prison sentences overall than their nonvet-
eran counterparts (Rosenthal & McGuire, 2013).

It is more difficult to know the demographics of the veterans who have partici-
pated in veterans dorms, although, in 2017, Tsai and Goggin asked veterans living
in the unit at Cybulski about their perceptions of needs and their particular chal-
lenges, as well as demographics. Compared to the national statistics, there were
higher rates of substance use and mental health issues reported with 45% reporting
a substance use disorder and 30% reporting PTSD. The Connecticut DOC’s own
numbers based on their intake assessments had the rates of mental health diagnosis
at 63% and substance use diagnosis of any kind at 84% within months of adminis-
tering the survey. While this data is far from generalizable, it does point to a least a
very high prevalence of psychological issues in one veterans’ unit. From this
research a picture of individuals struggling under the weight of poverty also
emerged. Out of the 87 who participated, 52% said they needed help with obtaining
housing and 57% reported that they had needed help to pay utilities prior to incar-
ceration. Even larger numbers (72% and 64%, respectively) reported that they
needed access to healthcare and dental care. Perhaps most disturbing, roughly 70%
of respondents said they had been unable to afford food and basic clothing. This
snapshot of the impact of poverty on veterans is widely replicated among all prison
populations nationally and here we can see veterans are no exception.

Again, because of our familiarity with the veterans unit in Connecticut, we
believe it may be helpful to offer a brief overview of qualitative feedback, obtained
from quality-improvement questionnaires completed by those residing in the unit.
Individuals shared that they considered physical fitness and “fresh air” primary
needs given the sedentary nature of prison life. In this particular program, veterans
wanted to be able to have assurances that they would be able to get outside, even if
the weather was not cooperative. On the survey, one veteran wrote, “Fitness has
always been a big part of my life. It keeps me level-headed and balanced. Helps with
combat related stress and PTSD. This is a must for future success. I would like to
see more weight room implemented.” Responses about fitness and activity fre-
quently focused on the mental and physical challenges of inactivity, such as bore-
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dom, ill health, and possible negative impacts on mental health. Veterans also
expressed strong desires to receive mental health and substance use treatment that
they hadn’t received on the outside and stressed the importance of vocation in their
recoveries. With great frequency, veterans mentioned the cleanliness, order, and
“brotherhood” that the dorm offered to them while numerous others reported feel-
ing that the gathering of VA eligible and non-eligible, as well as combat and non-
combat, veterans together was problematic because of resentments and ensuing
divisions. This seemed to be an area of disagreement among respondents. Altogether,
60.5% of veterans said this unit was preferable to other units and over 50% said they
felt safer and more prepared for reentry having participated in the program.

Early longitudinal data on recidivism points to successes among these fledgling
veterans units, perhaps in large part due to the emphasis on connecting veterans to
healthcare, housing, vocational training and other basic resources. Preliminary out-
comes data revealed that out of the 117 veterans who had been released after spend-
ing at least a month in the program, only 5 were rearrested since 2016. For the rest
of the state, the recidivism rate is closer to 70% over a 3-year period (Ferdman,
2018). Similarly, in Albany, in the first 2 years of the program, 195 veterans went
through the unit and only 10 had returned. Back in 1994 when the Groveland unit
was evaluated, it was determined that the recidivism rate among the veterans who
completed the program was at 6.1% compared to 40.57% for veterans who didn’t
participate and 51.85% in the general population. We also know that the HCRV
program run by the VHA, which is interactive with most veterans units in some
form, has demonstrated its value; connecting veterans to VHA services post release
“has been shown to be associated with a reduction in the risk of death for veterans
when they are released from prison” (Blodgett et al., 2015). While this may seem
dramatic, we believe it sets the stage for the high stakes nature of this endeavor with
this population and the importance of bringing veterans together to best serve them
and facilitate their healing. Anecdotally, those professionals, including ourselves,
who have been engaged with veterans units have overwhelmingly been enthusiastic
about the impact it has on veterans who engage with programming.

Topics for Further Exploration

There is much we still do not know about the outcomes and benefits of veterans
units. Most importantly, longitudinal data is needed to track outcomes and rates of
recidivism. If the goal is rehabilitation and improvement of the lives of participants,
this is crucial information to gather. While all signs point to the effectiveness of the
model, which prioritizes treatment, training, and resource gathering over punish-
ment, it needs to be explored and documented in well-designed studies. It would
also be essential to understand the experiences and needs of women veterans in
prison since this has not been well-documented or studied. Seamone (2016) had
posited that there may be cost-savings associated with this model and though that
isn’t the primary issue at hand, it may be a way to motivate policy-makers and
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bureaucratic institutions to embrace this model of incarceration all the more and to
continue on the path toward better care and treatment for our veterans.

The limitations of the model could also be better understood. There seems to be
some level of disagreement about whether or not to treat these units as replicas of
military experience or to get away from that in favor of a more purely therapeutic
approach. The question of who benefits from which approach will likely reveal that
different veterans require different things. This is to be expected, given the diversity
of veterans themselves as well as their roles in the military. In fact, tensions among
DOC employees and veterans, as well as among veterans with such differing experi-
ences, is another potential limitation or important aspect to understand. There is also
the problem, which was raised in the 70s and again in the early 90s, about the way
VBA benefits, especially for education, are withheld during incarceration and the
1999 decision that the VHA could not provide direct healthcare services, a problem
given the concentration of expertise on veterans issues and trauma-informed treat-
ment at VHA.

We are hopeful that the historical context of specialized veterans units, coupled
with the philosophy behind them, will provide insight to those in positions to help
incarcerated veterans and perhaps inspire similar programs for all of those who are
likely to have a complex set of issues that the typical prison experience isn’t able to
meaningfully address. Units around the country are continuing to develop and those
that have been in existence are demonstrating positive results in terms of recidivism
and veterans’ reports of satisfaction.
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Chapter 8
Military Discipline and the Incarcerated
Veteran

Evan R. Seamone

Evidence of misconduct, including any misconduct underlying a
veteran’s discharge, may be evidence of a mental health
condition, including PTSD; TBI; or of behavior consistent with
experiencing sexual assault or sexual harassment.

—A. M. Kurta (2017, 1 6)
U.S. Department of Defense

Introduction

Since the origins of the naval and land forces, militaries have relied upon a unique
system of discipline to keep troops in line (Winthrop, 1920). Severe penalties for
breaches of order within the ranks—often including death—served as leverage to
enforce command directives and overcome the powerful instinct of self-preservation
impulses on the battlefield (Gabriel, 1987). When dispensing justice, these
differences have stood in stark contrast to the traditional civilian justice system’s
objective to balance society’s interests against the offender’s interest (Seamone
etal., 2014).

In a widely publicized court-martial, Army Sergeant Robert “Bowe” Bergdahl
was sentenced by a military judge to a Dishonorable Discharge, reduction to the
lowest rank, forfeiture of $1000 per month for 10 months, and no term of confine-
ment for misbehavior before the enemy and desertion (Oppel, 2017). While some

The positions in this chapter are solely those of the author based upon his experience in the military
and providing legal services for veterans. These positions do not represent and are not endorsed by
any federal organization to include the Department of Defense or the Department of Veterans
Affairs. The author extends special thanks to Dana Montal to of the Legal Services Center for
reviewing and providing excellent suggestions on earlier versions of this chapter.
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seasoned military veterans believed that Bergdahl should have been confined for
many years or the maximum term of life given the deaths of soldiers on search
parties (Oppel, 2017), others argued that he should be spared military punishment
due to his severe Posttraumatic Stress Disorder (PTSD) from being held captive by
the Taliban in deplorable conditions for many years (Cuthbert, 2017a, 2017b). This
puzzling sentence underscores the isolated and incomparable nature of the military
justice system.

One question that emerged was whether Mr. Bergdahl should be spared a puni-
tive discharge from the court, which would likely bar him from receiving benefits
and treatment from the Department of Veterans Affairs (VA), given that he would
require such care for years to come (Cuthbert, 2017a). While the military judge’s
sentence included the worst type discharge Mr. Bergdahl could receive, cementing
his ineligibility for future care (Brooker, Seamone, & Rogall, 2012), Mr. Bergdahl
still left the courtroom as a free man.

Bergdahl’s court-martial echoes some key themes that characterize the military
justice system: First, military discipline operates with different considerations in
mind. That is, while civilian justice requires the balance of the interests of society
against the interest of the defendant, military justice considers preservation of
good order and discipline within the ranks as a necessary third element. As the
Court of Federal Claims confirmed long ago, “The power to command depends
upon discipline, and discipline depends upon the power to punish” (Swaim v.
United States, 1893, p. 221). Second, military sentencing authorities need to con-
sider various factors in arriving at the appropriate punishment, including mental
health conditions sustained during the course of one’s service (Seamone, 2011;
Seamone et al., 2014; Seamone et al., 2017). Finally, even with the exception of
strict sentencing protocols for sex crimes, there is great variability and subjectivity
in the outcome that is ultimately doled out at a court-martial or a separation board
(Seamone, 2011, 2013).

This chapter explores the procedures and consequences of the military justice
system and the manner in which it impacts incarcerated veterans, sometimes long
after their service. Part II explores the different types of disciplinary proceedings
and the range of punishments that can result from each one. Part III discusses the
most severe form of military discipline through trial by court-martial. Part IV then
describes the impact of less-than-honorable discharge characterizations (“bad
paper”), to include consequences on veterans’ benefits and in civilian life. This part
also explores a growing body of research linking stigmatizing discharge character-
izations to poor health outcomes, criminal justice involvement, and significant
social consequences. Part IV further discusses standards for obtaining VA benefits
or upgrading discharges through military review boards despite bad paper designa-
tions. Part V concludes by summarizing different measures within confined settings
to assist veterans impacted by the military justice system in a manner that assists
re-entry and reduces criminal recidivism.
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Pathways to Military Discipline

Unlike the civilian criminal justice system, in which district attorneys are responsible
for pursuing criminal charges and considering alternative disposition of cases, the
military justice system reserves ultimate decision-making authority to military
commanders at all stages of the process (Seamone, 2011). In this “command con-
trolled” system, the same general officer who decides to send a case to court-martial
also selects the members of the military jury and decides whether to approve the
conviction and sentence (Seamone, 2011). While the general receives advice from a
military lawyer throughout the process, the legal guidance is not binding. With the
exception of sexual assault,! substantial command discretion still exists. Rule for
Court-Martial 306(c)(1) explicitly states that a commander has the inherent authority
to “decide to take no action on an offense” after a violation is known or suspected.

In practice, most military discipline never reaches the level of a court-martial. All
military leaders are encouraged to resolve issues at the lowest level and they enjoy
a wide arsenal to address minor misconduct (Seamone et al., 2014). Rule for Court-
Martial 306(c)(2) describes a host of administrative actions that are supposed to be
“corrective” in nature rather than punitive, including any combination of “counsel-
ing, admonition, reprimand, exhortation, disapproval, criticism, censure, rebuke,
extra duty, military instruction, or the administrative withholding of privileges....”
The discussion to the Rule further includes administrative action authorized through
the service secretaries, such as “efficiency reports, academic reports, and other
reports; rehabilitation and reassignment; career field reclassification; administrative
reduction for inefficiency; bar to reenlistment; personnel reliability program reclas-
sification; security classification changes; pecuniary liability for negligence or mis-
conduct; and administrative separation” (Rule for-Court-Martial 306, Discussion).

Because most recruits are young, have just graduated high school, and may face
challenges adjusting to the transition from civilian to warrior, flexibility is required
to deal with offenses like the failure to report for duty on time, underage drinking, a
disrespectful comment, or the failure to be in the appropriate uniform. Minor mis-
conduct does not normally lead to court-martial or even less formal administrative
sanctions. The six command options below describe progressively severe forms of
administrative action commonly used by commanders. Commanders can impose
multiple options simultaneously.

'Tn 2013, through the 2014 National Defense Authorization Act, Congress fundamentally altered
the commander’s clemency powers in the face of outrage over an Air Force General’s decision to
reverse a military jury’s conviction of an officer for the crime of rape (Simms, 2014). Scrutiny over
command discretion led to new standards mandating special procedures in sexual assault cases and
stripping commanders of post-conviction clemency in serious cases (National Defense Authorization
Act of 2014, 2013).
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Written Counseling

The first step along the continuum of military discipline is a written counseling
statement in which a responsible leader gives the service member an opportunity to
respond, identifies a plan to address the behavior, and warns the service member
about the potential consequences of military misconduct (e.g., U.S. Department of
Army, 2014, p. 1-2 | 1-7). The language below is a representative counseling tem-
plate, which may vary based upon the Service and the counselor:

You are being counseled for the above indicated misconduct and/or unsatisfactory duty
performance IAW AR 635-200, 1-16b. Continued behavior of this kind may result in initia-
tion of separation action to eliminate you from the Army or non-judicial punishment. Any
further acts of misconduct or unsatisfactory performance may cause you to be eliminated
without further counseling. If you are administratively separated from the Army, you could
receive an Honorable (HON), General Under Honorable (GEN) or an Other Than Honorable
(OTH) Conditions Discharge. Any less than Honorable discharge could deprive you of
many or all military and Veterans Administration (VA) benefits including loss of both edu-
cation benefits and civil service retirement credit. A negative characterization of your
service can have lasting negative impact on future civilian employment. Should you receive
a discharge less favorable than Honorable you may apply to have your characterization of
service upgraded by the Army Board for the Correction of Military Records and/or the
Army Discharge Review Board (Army Writer, n.d.)

In some cases, such as the service member who has engaged in multiple instances
of misconduct, regulations may require notice and the opportunity to correct one’s
deficiencies prior to involuntary separation. Commanders have different ways of
documenting counseling, but such statements usually record the bases that later
result in administrative or judicial action. Beyond the written counseling, leaders
can require the service member to take corrective action at the individual level.

Corrective Training

Commanders can deter unwanted behavior by assigning corrective training. The
classic example might be to assign push-ups or other physical exercises as an “on-
the-spot” correction for an infraction. While this is common practice in basic train-
ing environments, regulations emphasize the importance of tailoring the corrective
training to a specific deficiency. For example, a service member who fails to show
up on time to morning training may be required to write an essay about the impor-
tance of showing up to work on time and then report to scheduled formations a
half-hour early for a week. Whatever the form, corrective training aims “to correct
a deficiency in the servicemember’s ability to perform the mission” (Gilligan &
Lederer, 2017, § 3-20.00).
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Letters of Reprimand

Commanders can recommend or issue written reprimands, normally signed by a
general officer. This officer can file the letter in the service member’s official mili-
tary personnel file, where it will follow the individual throughout his or her career,
or in the local file, which is normally destroyed upon the service member’s depar-
ture to a new command. The Manual for Court-Martial recognizes that such repri-
mands are “corrective,” rather than “punitive” measures (Department of Defense,
2012, PartV, p. 1g). Issuance of a General Officer Memorandum/Letter of Reprimand
(“GOMOR?”) usually marks the end of one’s military career and may trigger admin-
istrative separation (Bojan, 2016). Commanders often have policies that mandate
the issuance of a GOMOR, such as an arrest for driving under the influence on or off
the military installation, or negligently discharging a firearm either in training or a
combat setting. While service members may submit rebuttal matters prior to the fil-
ing determination in support of a request for local filing, governing standards will
support official filing in all but the rarest of circumstances, such as demonstrably
false statements in the memorandum (Bojan, 2016).

Nonjudicial Punishment

Commanders can also impose nonjudicial punishment (NJP) under Article 15 of the
Uniform Code of Military Justice (10 U.S.C. § 815). In these more formal proceed-
ings, the commander advises the service member that there is enough evidence to
bring charges at a court-martial and the service member will agree to participate in
the proceedings or reject the administrative punishment and demand a court-martial.
During Article 15 proceedings, the imposing commander presides and holds a hear-
ing to determine the issue of guilt and punishment, including reduction of rank,
fines, and restrictions on one’s liberty but nothing approaching a federal conviction
or imprisonment (Gilligan & Lederer, 2017).2 Many service members elect the
administrative process to avoid the possibility of court-martial and a federal convic-
tion. A service member electing NJP can ask for a hearing on the merits of the
charges or plead guilty. While he or she may normally consult with a military attor-
ney to review the strength of the case, there is no right to representation from a mili-
tary lawyer at the NJP proceedings.

Even though the military generally considers NJP appropriate for minor offenses
(Gilligan & Lederer, 2017), these proceedings can have lasting consequences.
Officially filed NJP records often lead to non-selection for promotion or the initiation

2The severity of punishment depends on the level of NJP and the recipient’s rank, with a summary
court-martial imposing the least punishment and a General Officer Article 15 imposing the greatest
punishment (Article 15, Uniform Code of Military Justice).
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of involuntary separation proceedings. Very often, commanders will issue a punish-
ment, such as rank reduction or a fine, and immediately suspend the punishment,
providing an incentive for the NJP recipient to improve his or her performance.
Suspensions can be removed (vacated) for future acts of misconduct, leaving the
service member with the original punishment and exposure to additional NJP for the
more recent misconduct.

Summary Courts-Martial

The Summary Court-Martial is the least severe form of court-martial (compared to
the Special and General Court-Martial). A Summary Court-Martial does not result
in a federal conviction, even if the hearing officer finds the service member guilty of
certain offenses. The proceeding is administrative, as opposed to punitive, because
the authorized punishment at this low level cannot include any type of discharge
from the Service. A punitive discharge is only available when the law authorizes
discharge as a lawful punishment for a conviction. Even with these limitations in
mind, the Summary Court-Martial represents the most aggressive form of adminis-
trative discipline short of being kicked out of the military (10 U.S.C. § 820).% As one
of several other limitations, lower ranking service members may be exposed to
30 days’ confinement and reduction in rank, which exceed the maximum punish-
ment authorized at NJP proceedings.

Because the stakes are lower than a punitive court-martial, the accused has fewer
rights at a Summary Court-Martial. The service member is not eligible for represen-
tation from a military attorney during the hearing proceedings and he or she is not
entitled to the fact-finding of a military judge. Instead, a non-lawyer officer is usu-
ally appointed to find facts and adjudge punishment with the aid of an advising
attorney. This officer acts “as judge, factfinder, prosecutor, and defense counsel”
(Middendorf v. Henry, 1976, p. 32). For a number of reasons, including conserva-
tion of time and resources, a commander might choose a summary court-martial
followed by an administrative separation, rather than a court-martial. The commander
may desire the deterrent effect of sending the offender to jail in shackles closer to
the time of his or her offense, rather than waiting for many months of proceedings
that are required for a special or general court-martial.

3The U.S. Supreme Court has observed that the Summary Court-Martial “occupies a position
between informal nonjudicial disposition under Article 15 and the courtroom type procedure of the
general and special courts-martial” (Middendorf v. Henry, 1976, p. 32).
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Administrative Separation Proceedings

The administrative separation (ADSEP) proceeding is the military’s method of
terminating a service member’s military status prior to the completion of a contrac-
tual term of enlistment. Although some service members request ADSEPs for a host
of reasons, commanders can involuntarily separate a service member based upon
civilian or military misconduct. Not all service members have the right to a hearing
when the command initiates involuntary separation. Moreover, many who have the
right to a hearing do not exercise the right.

Separation proceedings have evolved over time since their origin in the 1800s
(Sandel, 1984). First, a board of leaders will hear the facts and circumstances and
determine whether the service member committed the alleged misconduct. Second,
the board members will determine whether the misconduct should result in involun-
tary separation and a specific type of discharge classification (e.g., Honorable,
General, or Other-Than Honorable (OTH)). The administrative nature of these pro-
ceedings signifies that the discharge from such proceedings was not supposed to be
considered as punishment.

Despite this purely administrative nature, any discharge prior to the completion of
one’s service brings some degree of stigma in society because it reveals that the mili-
tary deemed the service member as unfit for military service (Sandel, 1984). The mili-
tary’s own standards recognize the gravity of this consequence by according service
members the right to defend against an involuntary separation at an official hearing as
long as the service member has 6 or more years of prior service in the military or has
been recommended for a discharge that could lead to an OTH characterization.

Aside from recent requirements mandating OTH discharges at administrative
separation proceedings related to sexual offenses, not all involuntary separations
can or must lead to a bad paper discharge. For example, when the military dis-
charges a service member solely on the basis of unsatisfactory performance or fail-
ing to meet the standards required of a soldier, sailor, airman, or marine, the service
member will receive a fully honorable discharge if the board votes for separation.
Presently, bad paper discharges are reserved for acts of misconduct or are given in
lieu of trial by court-martial (U.S. Department of Defense, 2017).

Discharge Characterizations at Administrative Separation
Proceedings

Honorable Discharge

Modernly, there are three types of administrative discharge: Honorable, General, and
OTH (formerly known as Undesirable until the mid-70s). The Honorable Discharge
represents the best characterization and the greatest number of discharges among
veterans—usually over 90% (Legal Services Center, 2016). While this discharge
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does not indicate perfect performance, it means that “the quality of the ... Service
member’s service generally has met the standards of acceptable conduct and perfor-
mance of duty for military personnel, or is otherwise so meritorious that any other
characterization would be clearly inappropriate” (Department of Defense, 2017,
Enclosure 4, p. 30  3.b(2)(a)).

General Under Honorable Conditions Discharge

The General Discharge represents a discharge under honorable conditions, which is not
as meritorious as an Honorable Discharge. The Department of Defense Directive on
administrative separations explains that the General Discharge denotes “service that is
honest and faithful ... when the positive aspects of the enlisted Service member’s con-
duct or performance of duty outweigh negative aspects of the enlisted Service mem-
ber’s conduct or performance of duty as documented in their service record”
(Department of Defense, 2017, Enclosure 4, p. 30 | 3.b(2)(b)). The biggest conse-
quence of a General Discharge is ineligibility for G.I. Bill educational benefits. Aside
from this limitation, the General Discharge still permits a recipient to enjoy the same
host of veterans’ benefits that are available to the recipient of an Honorable Discharge.
Despite eligibility for almost all veteran rights and privileges, anything besides
Honorable brings stigma, as the District of Columbia Circuit Court of Appeals observed:

Job application forms almost universally require a statement as to military service and the
type of discharge received; since about ninety per cent of the discharges issued are honor-
able, disclosure of discharge in any other form is ordinarily certain to produce further
inquiry with predicable results (Bland v. Connally, 1961, p. 858 n.10)

Courts have routinely declined to find the same type of stigma from a General
Discharge as an OTH.

Undesirable and Other-Than-Honorable Discharges

The Other-Than-Honorable Discharge began with the name “Undesirable.” The
military changed the name and the corresponding certificate in 1977 (Editorial,
1977, p. 52; Egeland, 1977, p. 198). The current Department of Defense Directive
on administrative separations authorizes an OTH under two circumstances: when (1)
a pattern of behavior or (2) one or more acts or omissions “constitute a significant
departure from the conduct expected of enlisted Service members of the Military
Services” (Department of Defense, 2017, Enclosure 4, pp. 30-31 | 2c(1)(a)—(b)).
The Directive provides examples of specific factors surrounding conduct including,

use of force or violence to produce bodily injury or death; abuse of a special position of
trust; disregard by a superior of customary superior-subordinate relationships; acts or
omissions that endanger the security of the United States or health and welfare of other
Service members of the Military Services; and deliberate acts or omissions that seriously
endanger the health and safety of other persons (Department of Defense, 2017, Enclosure
4, p. 31 92c(1)(b))
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In light of widespread decriminalization of possession of small amounts of
marijuana, officials in the Department of Defense have questioned whether this
offense should result in an OTH (e.g., Kurta, 2017).

Troubling studies reporting increased OTH discharges among veterans diag-
nosed with service-connected mental health conditions (Legal Services Center,
2016; U.S. Government Accountability Office, 2017) have led the DoD to revise the
administrative discharge process because of post-service consequences. This
seriousness is evident in the requirement that any service member who faces the
possibility of an OTH discharge has the choice to demand that his or her case be
heard by a separation board. Practical consequences of the OTH discharge is
automatic reduction of the service member’s rank to the lowest enlisted grade, E-1,
eviscerating any benefits that would have accumulated due to seniority, elimination
of all accrued leave, termination of the ability to have one’s goods shipped home,
and loss of the right to even wear the uniform on special occasions.

Additionally, the OTH will prevent a veteran from receiving veterans preference
for public sector hiring determinations, could result in the loss of naturalization for
immigrant veterans, and may prevent licensure or bonding in a given professional
field. These significant consequences have remained relatively unchanged through
the decades (Brooker et al., 2012; Doan, 1976; Effron, 1974; Jones, 1973). Given
the potential consequences of an OTH, commanders can normally recommend an
OTH only if the underlying offense would have made the service member eligible
for a punitive discharge at a court-martial (Department of Defense, 2017). An
exception to this rule is the cumulative effect of an ongoing pattern of minor mis-
conduct over a period of time that would warrant an OTH.

The Service Member’s Rights When Facing Involuntary Administrative
Separation

Most service members recommended for involuntary separation have the right to
consult with military attorneys in deciding whether to demand or waive board pro-
ceedings. Since Vietnam, the military has realized that administrative separations
can be cost and time saving over pursuing charges at a court-martial (Brooker et al.,
2012). Compared with courts-martial, administrative separation proceedings offer
service members fewer rights and procedural protections. For example, the rules of
evidence do not apply, permitting written statements without the need to bring
witnesses. Also, the standard of proof is preponderance of the evidence—more
likely than not—rather than beyond a reasonable doubt (Irwin, 2017). In many
cases, evidence obtained in violation of one’s rights may still be admissible at a
separation proceeding even if it would have been barred by rules of evidence in a
court-martial (Irwin, 2017).

After media and government investigations and reports, the military recognized
that military misconduct may be related to a service member’s military trauma
(Seamone et al., 2017). Starting in 2009, Congress responded to significant numbers
of service members separated with OTH discharges after having been diagnosed
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with PTSD. The legislation instituted a requirement to determine whether the
service member had been diagnosed with PTSD or Traumatic Brain Injury (TBI)
after having deployed in support of a contingency operation (deployed to a war-
zone) within the last 24 months prior to the separation proceedings (10 U.S.C. §
1177, P. L. 111-84). In such cases, commanders must evaluate whether there is a
relationship between the mental health condition and the underlying misconduct
that forms the basis of the discharge.

This provision does not divest commanders of their ample discretion. Even when
a service member’s PTSD or TBI did contribute to the misconduct, a commander
may still elect to continue with the separation and the law requires only that he or
she consider such information. However, it is an important difference. In 2016,
Congress further imposed a new requirement to evaluate whether the subject of a
proposed separation was a victim of Military Sexual Trauma (MST) and had made
an unrestricted report of the assault within 24 months of the separation proceedings
(10 U.S.C. § 1177, P. L. 114-328). Like a diagnosis of deployment-related PTSD,
the commander is merely required to consider evidence of a nexus and is not pro-
hibited from instituting a separation with an OTH.

Despite these standards, a comprehensive study published by the Government
Accountability Office in 2017 revealed that, “the Army and Marine Corps may not
have adhered to their own screening, training, and counseling policies relating to
PTSD and TBI” (U.S. Government Accountability Office, 2017, Executive
Summary). The same study described other significant shortfalls in Air Force and
Navy practices.

Trial by Courts-Martial

Unlike administrative proceedings, courts-martial permit a military judge or military
panel (jury) to make separation from the Service part of one’s punishment for vio-
lating the law. The power to punish is limited by the type of court-martial ordered
by the commander. Military courts-martial are unlike civilian criminal trials
(Seamone, 2011). Not only does the military eschew distinctions between misde-
meanors and felonies, military jury verdicts need not be unanimous. Unlike the
civilian sector, military judges are not permanently sitting in a single place with the
ability to revisit a given case. Instead, the court-martial is a temporary court that
exists only long enough to determine guilt or innocence and then, once guilt is
established, to determine a punishment (Seamone, 2011).

A service member facing a court-martial has the right to request a hearing by a
military judge alone or by a military jury (a “panel”). If the service member elects a
hearing by panel, the panel, and not the military judge, will determine the sentence
for the service member. A service member cannot switch from jury to judge alone
after guilt has been established. While civilian juries are drawn from a large pool of
one’s peers, military juries are made up of military members, usually assigned to the
same base or installation, but not within one’s immediate command. The general
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who ordered the court-martial into existence essentially picks the members of the
jury based on a host of factors including the candidate’s maturity and experience.

Military courts give accused service members special rights during jury selection
based upon the unique manner in which a general selects the panel. The defense
may strike one potential military juror for any reason and any number of jurors for
cause. Beyond this, under the “liberal grant mandate,” the defense may challenge
juries for implied bias, i.e., where an outside observer would have reason to doubt
the reliability of the proceedings (United States v. Smart, 1985). The military courts
liberally apply this rule in recognition that the commander who convened the court-
martial gets an unlimited number of challenges based on the members he or she
eventually recommends for the venire. If the service member is enlisted, he or she
has a right to request a panel composed of one-third enlisted members or to request
a panel of all officer members.

Courts-martial are distinct from civilian trials in other important ways. Because
the court-martial only exists for a limited time, military trials normally transition
directly from the verdict on the merits to sentencing without the traditional delay
present in civilian criminal cases (Seamone, 2011). Probation is not permitted as
part of the sentence of a court-martial, even when a judge or panel members recom-
mend suspension of an adjudged punishment (Seamone, 2011). The main reason
why there is no military probation is the inability of a judge to revisit a case after
sentencing. While military juries often ask if they can adjudge an administrative
discharge rather than a punitive discharge, this too is not an option. A panel can
either adjudge no punitive discharge, allowing the service member to be retained in
the service, or the panel can adjudge a punitive discharge if permitted (Seamone,
2011). Judges routinely instruct military jurors that they should not attempt to antic-
ipate what a commander or the military service might do following their verdict. So,
for example, even if a commander plans to administratively separate the service
member upon retention by the panel, the panel should not anticipate that the com-
mand will actually take these steps when fashioning its sentence (Seamone, 2011).

Punitive discharges generally bar many or all of the benefits administered by the
VA. Like the administrative OTH, a punitive discharge can create substantial hardships
in civilian life (Brooker et al., 2012). Accordingly, the military judge will advise the
panel of the following information before they deliberate on a sentence: “This court
may adjudge either a dishonorable discharge or a bad-conduct discharge. Such a dis-
charge deprives one of substantially all benefits administered by the Department of
Veterans Affairs and the Army establishment” (U.S. Department of Army, 2010, p. 99).

The Special Court-Martial and the more severe General Court-Martial are the
only courts empowered to adjudge a punitive discharge. The Special Court-Martial
has limitations on punishment with possible confinement capped at 12 months, a
reduction to the lowest enlisted grade, and forfeiture of 2/3 pay per month for
12 months. While a Special Court-Martial can result in a Bad-Conduct Discharge, it
cannot result in a Dishonorable Discharge. Military officers may not be discharged
by a Special Court-Martial and must be tried by a General Court-Martial to be puni-
tively separated. At a General Court-Martial, officers are subject to Dismissal,
which is the equivalent of a Dishonorable Discharge (Brooker et al., 2012).
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The Special Court-Martial does not require preliminary investigation of the charges
and may proceed faster than a General Court-Martial. While there is lack of clarity on
the difference between a Bad-Conduct Discharge and a Dishonorable Discharge, the
Bad-Conduct Discharge is recognized as: “a severe punishment, although less severe
than a dishonorable discharge, and may be adjudged for one who, in the discretion of
the court, warrants severe punishment for bad conduct” (Department of Army, 2010,
p. 1068 q 8-3-25). The more severe Dishonorable Discharge is “reserved for those
who, in the opinion of the court should be separated under conditions of dishonor after
conviction of serious offenses of a civil or military nature warranting such punish-
ment” (Department of Army, 2010, p. 1068 ] 8-3-24). Since June 24, 2014, as a result
of efforts to increase the severity of punishments for sex offenses, any conviction
relating to sex offense at a court-martial automatically results in a Dishonorable
Discharge (2014 National Defense Authorization Act of 2014, 2013 §1705).

A General-Court Martial removes the sentencing limitation on Special Courts-
Martial, exposing offenders to sentences greater than a year, a Dishonorable Discharge,
and total forfeitures of pay and allowances. While there is no grand jury in the military,
the Uniform Code of Military Justice requires a preliminary investigation of all charges
before a General Court-Martial can take place (Gilligan & Lederer, 2017). Unless the
accused service member waives such proceedings, an Article 32 Investigating Officer,
who may be a military lawyer, will conduct an inquiry to determine whether there is
evidence to support the charges and whether the charges accurately reflect the nature
of the offenses. The Article 32 Investigating Officer may recommend that the charges
be sent to a different, less severe, forum than a General Court-Martial. However, the
general who ordered the court-martial is not obligated to adopt the Article 32
Investigating Officer’s recommendations (Gilligan & Lederer, 2017).

When charges are serious, it may take months—or even years—before a court-
martial takes place. During this time, the command is responsible for paying for
experts out of the unit’s operational funds. The command must also pay for produc-
tion of witnesses, including travel from remote locations or combat zones to testify
in person. Contemporary scholarship suggests that military defendants are often
able to avoid court-martial in combat zones by making the process of investigating
the charges and seating a panel too demanding to simultaneously meet mission
requirements (Rosenblatt, 2010).

Whether it is the sheer expense of conducting a court-martial or the nuisance of
removing senior leaders from their duties to serve as military jurors, the military has
decreased its use of courts-martial as the Global War on Terror progressed. What
trials do occur usually involve the prosecution of sexual offenses or homicides.
Whereas the military services conducted 4350 courts-martial empowered to
punitively discharge accused service members in Fiscal Year 2003 (U.S. Court of
Appeals for the Armed Forces, 2003), by Fiscal Year 2011, they convened nearly
half the number at 2351—just more than half (U.S. Court of Appeals for the Armed
Forces, 2011). Meanwhile, the number of administrative discharges for misconduct
has increased exponentially (Legal Services Center, 2016). Between 2011 and 2015
alone, the military branches 91,764 service members for misconduct (Government
Accountability Office, 2017, Executive Summary).
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Following the sentence of a court-martial, if the military member received a
punitive discharge or 1 year or more of confinement, he or she is entitled to automatic
appellate review by a military court, though a service member can waive review
(Baker, 2014). Each Service has its own appellate courts, presided over by active
duty military judges. Beyond that first level of appellate review, some cases may be
suitable for review by the military’s highest court, the Court of Appeals for the Armed
Forces, which is presided over by civilian judges who are appointed to multi-year
terms by the President. Final review is available at the U.S. Supreme Court, though
rarely do military cases get heard there. Because a service member is permitted to
have attorney representation at a court-martial, it is rare that a military review board
will grant relief that was not provided through the military’s own legal process.

Five Major Reasons to Identify Incarcerated Veterans
with “Bad Paper” and Empower Them to Upgrade Discharges
as Early as Possible

Five justifications support the identification of incarcerated veterans with bad paper
and efforts to assist them in obtaining upgrades or benefits. First, a veteran may be
incarcerated because a Veterans Treatment Court program deemed the veteran ineli-
gible to participate specifically due to his or her bad paper. Second, an upgrade to
one’s discharge may open the door to the receipt of benefits that increase the chances
of successful re-entry and decrease criminal recidivism. Third, the military discharge
may have been a byproduct of the veteran’s loyal and faithful military service rather
than intentional decisions to violate the law. Fourth, new DoD guidance on discharge
upgrading has improved the chances of upgrading success for those veterans most
in need of continued mental health care. Finally, veterans with bad paper can use
their confinement time to maximize the chances of discharge upgrading success.

Bad Paper as the Basis for Incarceration

Incarcerated veterans are more likely to have bad paper discharges than their non-
incarcerated veteran peers (e.g., Brignone et al., 2017). This increased likelihood of
incarceration is explained, in part, by the consequences of bad paper, which have
limited recipients’ success in the civilian community following discharge from the
Armed Forces. Studies consistently reveal that bad paper increases the chances of
mental health and substance use disorders, homelessness, criminal involvement and
incarceration, and suicide (Brignone et al., 2017). On average, 20% of justice-
involved veterans tracked by the VA are ineligible for VA benefits as a result of their
military discharge characterization (Rosenthal & McGuire, 2013). In some
incarcerated settings, the majority of inmates with military experience have bad
paper discharges (Schwartz & Levitas, 2011, p. 53).
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Benefit ineligibility as a result of bad paper can have a direct impact on eligibility
for programs that divert veterans from confinement to treatment. The purpose of
Veterans Treatment Courts is “decarceration”—to avoid incarceration and provide
superior mental health treatment over community resources for non-veterans
(McLoed, 2012, pp. 1590-1591). A major lesson from the development and growth
of Veterans Treatment Courts is that they are built upon the foundation of VA
treatment resources and entitlements (Blue-Howells, Clark, Berk-Clark, & McGuire,
2012). When veterans are ineligible for VA services, this impairs the ability to provide
high quality services and may be the factor that results in a veteran’s ineligibility.

While Veterans Treatment Courts have varied participation criteria depending upon
a host of program-specific factors, in a recent study of 114 Veterans Treatment Courts,
over 35% of programs excluded participants with dishonorable discharges. Further,
nearly a quarter excluded recipients of BCDs, and 24.1% of the of the programs barred
enrollment of veterans who did not qualify for VA benefits based on their discharges
(Baldwin, 2016, p. 723). With these considerations in mind, it would be advantageous
to identify incarcerated veterans with bad paper and enable them to obtain discharge
upgrades as a method to broaden their eligibility for alternatives to incarceration.

In considering questions of eligibility, veterans often have multiple discharges
from their time in service. The VA is required to honor prior periods of successfully
completed service. If a veteran obtained an Honorable Discharge for the first term
and an OTH for the second, the first discharge may qualify the veteran for VA ser-
vices despite the later OTH (Brooker et al., 2012). The VA could grant treatment for
any service-related conditions that occurred during the honorable period of service
and then deny treatment for injuries that arose from the subsequent period of ser-
vice. Thus, it is wise to review all prior periods of military service to determine
eligibility for VA benefits and potential enrollment in diversion programs.

The VA’s Character of Discharge Review Process

Veterans with bad paper are limited in receipt of various state and federal benefits,
not simply VA benefits (Brooker et al., 2012). If a veteran desires eligibility for all
types of benefits that depend upon discharge characterization, he or she may peti-
tion for a discharge upgrade with the secretary of his or her Service. An upgrade to
General or Honorable Discharge will be binding on the VA for the purpose of ben-
efit eligibility (Brooker et al., 2012).

Separate from the military review boards’ upgrading process, the VA has its own
process for evaluating bad paper discharges to determine VA benefit eligibility. Often, VA
employees will recommend that veterans apply for secretarial upgrades prior to applying
for VA benefits. Such advice is misleading to the extent that it ignores other procedures
(Adams & Montalto, 2017; Legal Services Center, 2016). Discharge upgrades are not
the exclusive avenue for obtaining VA benefits notwithstanding bad paper. It is possible
for the VA to grant VA benefits to the recipient of bad paper who is unsuccessful in
obtaining a discharge upgrade. In fact, some veterans with OTHs are receiving disability
compensation because the VA deemed their service to be sufficiently honorable.
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According to the VA, a veteran must have a discharge that is “under conditions
other than dishonorable” (38 U.S.C. § 101(2)). Since 1944s passage of the
Servicemen’s Readjustment Act, the VA has operated a distinct “Character of
Discharge” evaluation process to address this standard (Brooker et al., 2012).
Notably, the VA uses different definitions and concepts than DoD and “conditions
other than dishonorable” is not solely limited to a Dishonorable Discharge. When a
former-service member with bad paper requests VA services or benefits, VA adjudi-
cators should consider a number of vague regulations and statutes to determine
whether he or she had a military term that can be characterized as conditions other
than dishonorable.

The statute 38 U.S.C. § 5303(a) provides a number of statutory bars to VA ben-
efits that will disqualify an ex-service member from benefits. One notable example
of a statutory bar is the recipient of any punitive discharge resulting from a General
Court-Martial. Beyond this, the Code of Federal Regulations also contains VA’s
own administrative guidance adding distinct regulatory bars to the analysis (38
C.ER. § 3.12(d)). A common regulatory bar is the service member who accepts an
Undesirable Discharge in lieu of a General Court-Martial. A detailed description of
the COD process and its factors would require more pages than this entire volume.
The major difficulty with VA’s COD process is lack of consistent and uniform stan-
dards across regional offices with inconsistent outcomes for similarly situated
applicants (Brooker et al., 2012). Although precise numbers are hard to find, it is
generally the case that an applicant is more likely to be denied VA benefits through
the COD process (Brooker et al., 2012; Legal Services Center, 2016). Corrections
professionals should know that the VA process offers another opportunity for veter-
ans to obtain VA benefits, even if they have been denied upgrades by the military
review boards.

The VA’s COD process may take months or years to complete, raising questions
about the nature of services that these veterans can receive while they wait. The
need for more immediate access to healthcare has resulted in special rules providing
limited access to mental health treatment for purposes of emergency stabilization.
In 2017, the VA Secretary liberalized eligibility rules after he learned of the VA’s
refusal to provide mental health services to veterans at risk of suicide based on OTH
discharge characterizations. The new standard, effective June 5, 2017, permitted VA
Medical Centers to provide emergency stabilization healthcare to OTH recipients in
order to encourage these veterans to seek necessary services and to prevent suicide
(U.S. Department of Veterans Affairs, 2017). The policy only applies to temporary
care for mental health emergencies and may do little to impact chronic homeless-
ness or physical health conditions among less-than-honorably discharged veterans.

Because the VA’s emergency stabilization policy does not actually ensure
long-term mental health recovery, in 2018, Congress passed the Honor Our
Commitment Act to extend mental health care beyond 90 days in some cases (Press
Release, 2018). Qualifying veterans must have experienced sexual victimization,
served in a combat or hostile fire zone, been involved in drone operations in combat
environments (Press Release, 2018). Similar to emergency stabilization benefits, the
legislation is limited to mental health conditions and does not provide care for physi-
cal injuries or disability compensation.
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Another alternative for OTH recipients is mental health treatment at Vet Centers
for combat veterans, survivors of MST, those in need of bereavement services, and
drone crew members (U.S. Department of Veterans Affairs, n.d.). Vet Centers oper-
ate in locations apart from VA Medical Centers. They were established by Congress
to assist Vietnam Veterans and others with alternatives to traditional VA treatment.
Vet Centers are unique in the way they also provide family counseling for family
members of qualifying veterans.

Discharge Upgrades as the Means to Obtain VA Benefits

As an alternative to the VA COD process, military discharge review boards provide an
additional method for bad paper veterans to upgrade their discharges. Beyond giving
criminally-involved veterans better chances for diversion from incarceration, discharge
upgrades can provide several other federal and state benefits that can increase the
chances of successful re-entry and decrease criminal recidivism. Military review boards
bring the benefit of more objective guidance. If the incarcerated veteran was discharged
within 15 years, he or she can appeal to the appropriate discharge review board
(10 U.S.C. § 1553). If more than 15 years have passed since the discharge, the veteran
must apply to a different board of correction for records for that service (10 U.S.C. §
1552). These bodies exist to determine whether legal errors impacted the separation
process or whether equitable considerations favor upgrading the discharge (Connecticut
Veterans Legal Center, 2011). For veterans who had mental health conditions at the
time of the commission of the underlying offenses that led to their discharges, the
recent Kurta (2017), discussed below, offers new hope for upgrading success.

Discharges Due to Consequences of Faithful Military Service

To understand the impact of military discharges, it is necessary to appreciate the context
from which they originate: military discipline, which has no analogue in civilian society
or the civilian criminal justice system. It is also vital to understand the unique and dis-
proportionate manner in which military discipline has criminalized the very symptoms
of mental illness that can be expected as operational hazards of military service
(Seamone, 2013; Seamone et al., 2014, 2017). Because military discipline is essential
in the Armed Forces, there is a tendency to demonize those who detract from it. Service
members who use narcotics are seen as selfish individuals who would rather serve
themselves than their peers. Yet, not all military offenses have their genesis in willful
misconduct by service members who decided to place their needs over the military’s. In
many cases, service members get caught up in the military justice and disciplinary sys-
tem as a result of behavior that represents symptoms of untreated service-related mental
health conditions (Seamone, 2011, 2013; Seamone et al., 2014, 2017). The American
Psychiatric Association developed a diagram of the Veteran’s Brain, below, to highlight
the cumulative risks of mental health conditions facing today’s military veterans:
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(American Psychiatric Association, 2013). As depicted above, combat trauma
canresultin a variety of conditions—aside from PTSD, TBI, and Major Depression—
that result in maladaptive behaviors, including subthreshold PTSD and moral injury
(Brooker et al., 2012; Seamone, 2011, 2013).

The military now formally acknowledges the impact of mental health conditions
on behavior. In the current era, Army Manuals on combat stress began to identify a
distinct form of “misconduct stress behaviors,” which were acts of misconduct that are
directly attributable to the stressful environments in combat (Brooker et al., 2012;
Seamone, 2013). Interestingly, the same manuals acknowledged that service members
could actually transport those behaviors home following combat and continue to
engage in misconduct (Seamone, 2013). Misconduct stress is somewhat predictable as
a result of experiences which may include the act of killing, feelings of tremendous
guilt for wounded or killed comrades, or perceptions of having to violate one’s own
moral code (Brooker et al., 2012; Seamone, 2013). Strong and pervasive stigmas pre-
vent those impacted by misconduct stress from requesting assistance (Seamone, 2013).

Military members are governed by a set of special rules that make them more
likely to be considered criminal offenders when they experience such symptoms.
Whereas a civilian employee might be fired for failing to come to work on time or
having an angry outburst at a demanding boss, a military member could face signifi-
cant penalties, including punitive discharge and years of confinement (Seamone,
2013; Seamone et al., 2014). Given the reluctance to seek help until it is too late,
many describe a “military misconduct catch-22” phenomenon in which it is only
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after a service member is being processed for separation for misconduct that he or
she realizes the need to obtain mental health care (Seamone et al., 2017).

Congress became increasingly concerned with the impact of misconduct
discharges on former service members who could not access benefits after the media
shared concerns that a substantial number of service members had been discharged
with OTH characterizations after they had been diagnosed with PTSD. Recognizing
that this would lead to initial exclusion from healthcare amongst those with the most
desperate needs, in 2014, Congress requested the Government Accountability Office
to research the extent of the problem and whether commanders were even aware of
the impact of their disciplinary decisions on service members’ futures. The resulting
May 2017 report found that “62 percent, or 57,141 of the 91,764 servicemembers
separated for misconduct from fiscal years 2011 through 2015 had been diagnosed
within the 2 years prior to separation with [PTSD], [TBI], or certain other condi-
tions that could be associated with misconduct” (U.S. Government Accountability
Office, 2017, Executive Summary). Moreover, 23% of these veterans were dis-
charged with Other-Than-Honorable characterizations that imperiled the receipt of
VA benefits (U.S. Government Accountability Office, 2017, Executive Summary).

While some are waiting for the military to address its own problems, other law-
makers have exerted more pressures. Joined by 11 senators in November 2015,
Senator Chris Murphy voiced the concern that “it may be easier to discharge service
members for minor misconduct—possibly related to mental health issues—than to
evaluate them for conditions that may warrant a medical discharge” (Murphy et al.,
2015). Later, in February 2016, he and three other senators called for the Army to
impose a moratorium on OTH discharges for military members with mental illness
until more reliable standards could be established (Zwerdling & De Yoanna, 2016).

In June 2017, Defense Undersecretary Kurta provided the clearest guidance yet for
the manner to evaluate discharges in cases involving underlying mental health condi-
tions. On balance, the increasing recognition of the nexus between faithful military
service, combat trauma, and misconduct stress raises the very real possibility that an
incarcerated veteran’s bad paper discharge may simply reflect the fact that he or she
did not have the opportunity to obtain necessary or effective treatment for service-
connected trauma. As emphasized elsewhere in this volume, many Veterans Treatment
Courts and Specialized Housing Units for incarcerated veterans recognize the impor-
tance of diversion opportunities on the basis of treatment needs (see also Blue-Howells
et al., 2012). The same rationale would support opportunities to upgrade discharges.

The Game-Changing Kurta Memorandum

August 2017 marked a watershed moment in discharge upgrading: the articulation
of specific standards to upgrade discharges based on mitigating factors related to
MST, sexual harassment, PTSD, TBI, and other “mental health conditions” (Kurta,
2017). The Kurta Memorandum would not exist without prior efforts to encourage
discharge review boards and boards of correction to consider mitigating factors.
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Most notably, in 2014, then-Defense Secretary Chuck Hagel issued a memorandum
in response to widespread criticisms and a lawsuit highlighting how Vietnam veterans
with PTSD were routinely denied discharge upgrades even when their discharges
stemmed from the symptoms of untreated service-related trauma (Veterans Legal
Services Clinic, 2015). For example, Secretary Hagel underscored how military
records from periods before PTSD was officially recognized by the psychiatric profes-
sion often lack “substantive information concerning medical conditions” (Hagel,
2014, p. 1). Accordingly, he stressed that review boards should give “special consider-
ation” to post-service diagnoses of PTSD by the VA and liberal consideration to any
service-related records revealing “one or more symptoms” associated with a PTSD
diagnosis (Hagel, 2014, Attachment p. 1). Despite this new guidance, the boards con-
tinued to deny upgrade requests, even in cases that appeared to be on all fours with the
mitigating factors Secretary Hagel articulated.

In 2016, the Acting Principal Deputy Under Secretary of Defense, Brad Carson,
issued guidance to supplement the Hagel Memorandum clarifying that Hagel’s
guidance “remaine[d] exceptionally important” and that the boards “must renew and
re-double ... efforts” to ensure that applicants received the benefits of such guidance.
Carson’s memorandum underscored that applicants whose petitions were denied with-
out the benefit of such guidance should have the chance to reapply under the new
standards and further that the Boards of Correction should waive bars to their consid-
eration of such petitions (Carson, 2016, p. 1). Yet, widespread denial rates persisted.

In an unexpected but extremely helpful move, Undersecretary Kurta’s memoran-
dum provides new hope for veterans hoping to upgrade discharges, specifically for
the purpose of obtaining needed healthcare benefits from the VA. The full five-page
Kurta Memorandum is reprinted at Appendix 1. For the purposes of this chapter, six
of its revelations provide guidance that can substantially increase the chances of suc-
cess in discharge upgrading petitions. First, the Kurta Memorandum recognizes that:

Invisible wounds ... are some of the most difficult cases to review and there are frequently
limited records for the boards to consider. [The boards] should rightfully consider the
unique nature of these cases and afford each veteran a reasonable opportunity for relief even
if the sexual assault or sexual harassment was unreported, or the mental health condition
was not diagnosed until years later (Kurta, 2017, p. 1)

Second, consistent with the theory of misconduct stress behavior, the Kurta
Memorandum highlights the fact that “[e]vidence of misconduct, including any
misconduct underlying a veteran’s discharge, may be evidence of a mental health
condition, including PTSD; TBI; or of behavior consistent with experiencing sexual
assault or sexual harassment” (Kurta, 2017, Attachment p. 1 | 6). Third, the
Memorandum explains that “[e]vidence that may reasonably support more than one
diagnosis should be liberally considered as supporting a diagnosis, where applica-
ble, that could excuse or mitigate the discharge” (Kurta, 2017, Attachment p. 2] 10).

Fourth, with regard to mental health conditions, those “that may reasonably have
existed at the time of discharge will be liberally considered as excusing or mitigating
the discharge” (Kurta, 2017, Attachment p. 2  16). Fifth, in applying the concept of
“liberal consideration,” the Kurta Memorandum notes that “[i]t iS unreasonable to
expect the same level of proof for injustices committed years ago when TBI; mental
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health conditions, such as PTSD; and victimology were far less understood than they
are today” (Kurta, 2017, Attachment p. 3 { 26.b). Finally, the Memorandum clarifies
the scope of an Honorable Discharge by explaining, “An Honorable discharge char-
acterization does not require flawless military service. Many veterans are separated
with an honorable characterization despite some relatively minor or infrequent mis-
conduct” (Kurta, 2017, Attachment p. 4 | 26.h.). In sum, by addressing these various
heretofore unaddressed issues, the Kurta Memorandum offers the clearest guidance
yet for those hoping to upgrade their military discharges. The Kurta Memorandum
also offers incarcerated veterans a much-needed roadmap for supporting their appli-
cations with necessary and competent evidence.

The Kurta Memorandum, in clarifying multiple issues that impacted practice
before the military review boards, also paved the way for subsequent clarifications.
In July 2018, Robert Wilkie, acting in his capacity as a DoD official, issued separate
guidance on the boards’ standards for considering “equity, injustice, or clemency
determinations.” Although these factors apply to many forms of discharge upgrade,
the clemency standards are appropriate for upgrading punitive discharges from
courts-martial (Wilkie, 2018, p. 1). The Wilkie Memorandum articulates specific
considerations that present a framework for evaluating a veteran’s rehabilitation
over the years since his or her discharge. The Wilkie Memorandum is reprinted in
Appendix 2, and should be read in conjunction with the Kurta Memorandum.

Time as a Commodity in Developing Evidence

Commanders may have given less than a few moments to the consideration of the
discharge to pursue and any mitigating evidence marshalled by the service member.
Yet, it can take decades to undo errors in the process. Veterans often see the short
discharge upgrade forms and believe that it is sufficient to use the small textbox
provided to plead their case (see Appendices 3 and 4). It is often lost on veterans that
the most successful applications contain written briefs/reports which cite standards
for upgrading and explain how the evidence they have collected supports a given
standard (Connecticut Veterans Legal Clinic, 2011). It can take months to obtain
one’s official military personnel records, and even more time to obtain separate
mental health records or records related to criminal investigations.

Veterans who succeed in upgrading their discharges must understand the
standards of review, where to obtain supporting information, and, most importantly,
they must have the time to devote to the collection, evaluation, and assembly of the
supporting evidence. As a captive audience with time to spare, incarcerated veterans
have a competitive advantage over non-incarcerated veterans to effectively obtain
discharge upgrades. Moreover, with the added benefits of Under Secretary Kurta’s
standards, incarcerated veterans can maximize their time with the greatest advan-
tage that any applicants have ever enjoyed in discharge upgrading proceedings.

As a caveat, it is possible that the military review boards will consider post-
discharge conduct, including the applicant’s criminal history, when deciding on a
discharge upgrade petition. In such cases, the veteran’s confinement could be a factor
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that works against his or her chances of success. Veterans who wish to apply for a
discharge upgrade from a confined setting should consider this risk. If they have
mental health conditions from military service, inmates should address how criminal
involvement may have resulted from the same mental health issues that surrounded
the military discharge years ago. Input from a mental health provider is likely to
make such observations more persuasive.

The possibility of a denial based on inmate status should not stop the veteran
from requesting the necessary records, obtaining supporting evidence, and drafting
the petition that he or she will ultimately file. Preparation or filing of the petition has
a special, independent value. Bruce Pentland, who ran the Veterans Incarcerated
Program throughout Los Angeles in the 1970s and 1980s, observed that the process
of requesting benefits not only reiterates to veterans the importance of following
rules and procedures, but also offers an opportunity for renewed faith in government
systems (Pentland, 1979, p. 525; Pentland & Scurfield, 1982, p. 25). This observa-
tion also applies to contemporary times.

Conclusion

This chapter highlighted several reasons why it is vital to identify veterans with bad
paper and support them with resources to upgrade their discharges as early as pos-
sible during the course of their incarceration. Discharge characterizations arise from
a distinct system of military justice that is based upon the discretion of military
commanders. Given their broad discretion in the exercise of discipline, it is nearly
impossible to identify the aims of a specific commander in pursuing the discharge
that an inmate ultimately received. While it is possible that the inmate acted in a
reprehensible manner and fully deserved the bad paper designation, it is equally
possible that this discharge type was the result of discrimination or the random
determination to make this individual an example to others in the unit despite the
fact that the underlying conduct was widespread. This chapter also explained how
many veterans may have been punished for the untreated symptoms of mental health
conditions that arose from their loyal and faithful service.

For these reasons, the veteran with bad paper deserves a presumption of worthi-
ness for assistance in discharge upgrading. Given the immense value of time incar-
cerated in developing the evidence necessary to support discharge upgrading
requests, corrections professionals should permit veterans to learn about the stan-
dards for upgrading and prepare their own applications as early as possible during
their term of confinement. An investment of minimal resources may result in the
opportunity for diversion they would have had but for their discharge characteriza-
tion. Moreover, resulting receipt of benefits will assist those inmates in reentering
society and abstaining from further criminal conduct based on the success of treat-
ment for which they would now be eligible. Appendix 5 summarizes various
resources that will benefit incarcerated veterans in preparing their discharge upgrad-
ing requests.
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Appendix 1: A.M. Kurta Memorandum

OFFICE OF THE UNDER SECRETARY OF DEFENSE
4000 DEFENSE PENTAGON
WASHINGTON, DC 20301-4000

KUE 25 017

PERSONNEL AND
READINESS

MEMORANDUM FOR SECRETARIES OF THE MILITARY DEPARTMENTS

SUBJECT: Clarifying Guidance to Military Discharge Review Boards and Boards for
Correction of Military/Naval Records Considering Requests by Veterans for
Modification of their Discharge Due to Mental Health Conditions, Sexual Assault,
or Sexual Harassment

In December 2016, the Department announced a renewed effort to ensure veterans were
aware of the opportunity to have their discharges and military records reviewed. As part of that
effort, we noted the Department was currently reviewing our policies for the Boards for
Correction of Military/Naval Records (BCM/NRs) and Discharge Review Boards (DRBs) and
considering whether further guidance was needed. We also invited feedback from the public on
our policies and how we could improve the discharge review process.

As a result of that feedback and our internal review, we have determined that
clarifications are needed regarding mental health conditions, sexual assault, and sexual
harassment. To resolve lingering questions and potential ambiguities, clarifying guidance is
attached to this memorandum. This guidance is not intended to interfere with or impede the
Boards’ statutory independence. Through this guidance, however, there should be greater
uniformity amongst the review boards and veterans will be better informed about how to achieve
relief in these types of cases.

To be sure, the BCM/NRs and DRBs are tasked with tremendous responsibility and they
perform their tasks with remarkable professionalism. Invisible wounds, however, are some of
the most difficult cases they review and there are frequently limited records for the boards to
consider, often through no fault of the veteran, in resolving appeals for relief. Standards for
review should rightly consider the unique nature of these cases and afford each veteran a
rcasonable opportunity for relief even if the sexual assault or sexual harassment was unreported,
or the mental health condition was not diagnosed until years later. This clarifying guidance
ensures fair and consistent standards of review for veterans with mental health conditions, or
who experienced sexual assault or sexual harassment regardless of when they served or in which
Military Department they served.

Military Department Secretaries shall direct immediate implementation of this guidance
and report on compliance with this guidance within 45 days. My point of contact is Licutenant
Colonel Reggie Yager, Office of Legal Policy, (703) 571-9301 or reggie.d.yager.mil@mail.mil.

A M
A. M. Kurta

Performing the Duties of the Under Secretary of
Defense for Personnel and Readiness

Attachment:
As stated

o
Chairman of the Joint Chiefs of Staff

General Counsel of the Department of Defense
Assistant Secretary of Defense for Legislative Affairs
Assistant to the Secretary of Defense for Public Affairs
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Attachment

Clarifying Guidance to Military Discharge Review Boards and Boards for Correction of
Military/Naval Records Considering Requests by Veterans for Modification of their
Discharge Due to Mental Health Conditions;

Traumatic Brain Injury; Sexual Assault; or Sexual Harassment

Generally

1. This document provides clarifying guidance to Discharge Review Boards (DRBs) and
Boards for Correction of Military/Naval Records (BCM/NRs) considering requests by veterans
for modification of their discharges due in whole or in part to mental health conditions, including
post-traumatic stress disorder (PTSD); Traumatic Brain Injury (TBI); sexual assault; or sexual
harassment.

2. Requests for discharge relief typically involve four questions:

Did the veteran have a condition or experience that may excuse or mitigate the discharge?
Did that condition exist/ experience occur during military service?

Does that condition or experience actually excuse or mitigate the discharge?

Does that condition or experience outweigh the discharge?

en o

3. Liberal consideration will be given to veterans petitioning for discharge relief when the
application for relief is based in whole or in part on matters relating to mental health conditions,
including PTSD; TBI; sexual assault; or sexual harassment.

4. Evidence may come from sources other than a veteran’s service record and may include
records from the DoD Sexual Assault Prevention and Response Program (DD Form 2910, Victim
Reporting Preference Statement) and/or DD Form 2911, DoD Sexual Assault Forensic
Examination [SAFE] Report), law enforcement authorities, rape crisis centers, mental health
counseling centers, hospitals, physicians, pregnancy tests, tests for sexually transmitted diseases,
and statements from family members, friends, roommates, co-workers, fellow servicemembers,
or clergy.

5. Evidence may also include changes in behavior; requests for transfer to another military duty
assignment; deterioration in work performance; inability of the individual to conform their
behavior to the expectations of a military environment; substance abuse; episodes of depression,
panic attacks, or anxiety without an identifiable cause; unexplained economic or social behavior
changes; relationship issues; or sexual dysfunction.

6. Evidence of misconduct, including any misconduct underlying a veteran’s discharge, may be
evidence of a mental health condition, including PTSD; TBI; or of behavior consistent with
experiencing sexual assault or sexual harassment.
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7. The veteran's testimony alone, oral or written, may establish the existence of a condition or
experience, that the condition or experience existed during or was aggravated by military service,
and that the condition or experience excuses or mitigates the discharge.

8. Cases falling under this guidance will receive timely consideration consistent with statutory
requirements.

Was there a condition or experience?

9. Absent clear evidence to the contrary, a diagnosis rendered by a licensed psychiatrist or
psychologist is evidence the veteran had a condition that may excuse or mitigate the discharge.

10. Evidence that may reasonably support more than one diagnosis should be liberally
considered as supporting a diagnosis, where applicable, that could excuse or mitigate the
discharge.

11. A veteran asserting a mental health condition without a corresponding diagnosis of such
condition from a licensed psychiatrist or psychologist, will receive liberal consideration of
cvidence that may support the existence of such a condition.

12. Review Boards are not required to find that a crime of sexual assault or an incident of sexual
harassment occurred in order to grant liberal consideration to a veteran that the experience
happened during military service, was aggravated by military service, or that it excuses or
mitigates the discharge.

Did it exist/occur during military service?

13. A diagnosis made by a licensed psychiatrist or psychologist that the condition existed during
military service will receive liberal consideration.

14. A determination made by the Department of Veterans Affairs (VA) that a veteran’s mental
health condition, including PTSD; TBI; sexual assault; or sexual harassment is connected to
military service, while not binding on the Department of Defense, is persuasive evidence that the
condition existed or experience occurred during military service.

15. Liberal consideration is not required for cases involving pre-existing conditions which are
determined not to have been aggravated by military service.

Does the condition/experience excuse or mitigate the discharge?

16. Conditions or experiences that may reasonably have existed at the time of discharge will be
liberally considered as excusing or mitigating the discharge.

17. Evidence that may reasonably support more than one diagnosis or a change in diagnosis,
particularly where the diagnosis is listed as the narrative reason for discharge, will be liberally
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construed as warranting a change in narrative reason to “Secretarial Authority,” “Condition not a
disability,” or another appropriate basis.

Does the condition/experience outweigh the discharge?

18. In some cases, the severity of misconduct may outweigh any mitigation from mental health
conditions, including PTSD; TBI; sexual assault; or sexual harassment.

19. Premeditated misconduct is not generally excused by mental health conditions, including
PTSD; TBI; or by a sexual assault or sexual harassment experience. However, substance-
seeking behavior and efforts to self-medicate symptoms of a mental health condition may
warrant consideration. Review Boards will exercise caution in assessing the causal relationship
between asserted conditions or experiences and premeditated misconduct.

Additional Clarifications

20. Unless otherwise indicated, the term “discharge” includes the characterization, narrative
reason, separation code, and re-enlistment code.

21. This guidance applies to both the BCM/NRs and DRBs.

22. The supplemental guidance provided by then-Secretary Hagel on September 3, 2014, as
clarified in this guidance, also applies to both BCM/NRs and DRBs.

23. The guidance memorandum provided by then-Acting Principal Deputy Under Secretary of
Defense for Personnel and Readiness Brad Carson on February 24, 2016, applies in full to
BCM/NRs but also applies to DRBs with regards to de novo reconsideration of petitions
previously decided without the benefit of all applicable supplemental guidance.

24. These guidance documents are not limited to Under Other Than Honorable Condition
discharge characterizations but rather apply to any petition seeking discharge relief including
requests to change the narrative reason, re-enlistment codes, and upgrades from General to
Honorable characterizations.

25. Unless otherwise indicated, liberal consideration applies to applications based in whole or in
part on matters related to diagnosed conditions, undiagnosed conditions, and misdiagnosed TBI
or mental health conditions, including PTSD, as well as reported and unreported sexual assault
and sexual harassment experiences asserted as justification or supporting rationale for discharge
relief.

26. Liberal consideration includes but is not limited to the following concepts:

a. Some circumstances require greater leniency and excusal from normal evidentiary
burdens.

b. Itis unreasonable to expect the same level of proof for injustices committed years ago
when TBI; mental health conditions, such as PTSD; and victimology were far less
understood than they are today.
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c. Itis unreasonable to expect the same level of proof for injustices committed years ago
when there is now restricted reporting, heightened protections for victims, greater support
available for victims and witnesses, and more extensive training on sexual assault and sexual
harassment than ever before.

d. Mental health conditions, including PTSD; TBI; sexual assault; and sexual harassment
impact veterans in many intimate ways, are often undiagnosed or diagnosed years afterwards,
and are frequently unreported.

e. Mental health conditions, including PTSD; TBI; sexual assault; and sexual harassment
inherently affect one’s behaviors and choices causing veterans to think and behave
differently than might otherwise be expected.

f.  Reviews involving diagnosed, undiagnosed, or misdiagnosed TBI or mental health
conditions, such as PTSD, or reported or unreported sexual assault or sexual harassment
experiences should not condition relief on the existence of evidence that would be
unreasonable or unlikely under the specific circumstances of the case.

g. Veterans with mental health conditions, including PTSD; TBI; or who experienced sexual
assault or sexual harassment may have difficulty presenting a thorough appeal for relief
because of how the asserted condition or experience has impacted the veteran’s life.

h. An Honorable discharge characterization does not require flawless military service.
Many veterans are separated with an honorable characterization despite some relatively
minor or infrequent misconduct.

i. The relative severity of some misconduct can change over time, thereby changing the
relative weight of the misconduct to the mitigating evidence in a case. For example,
marijuana use is still unlawful in the military but it is now legal in some states and it may be
viewed, in the context of mitigating evidence, as less severe today than it was decades ago.

j.  Service members diagnosed with mental health conditions, including PTSD; TBI; or who
reported sexual assault or sexual harassment receive heightened screening today to ensure the
causal relationship of possible symptoms and discharge basis is fully considered, and
characterization of service is appropriate. Veterans discharged under prior procedures, or
before verifiable diagnosis, may not have suffered an error because the separation authority
was unaware of their condition or experience at the time of discharge. However, when
compared to similarly situated individuals under today’s standards, they may be the victim of
injustice because commanders fully informed of such conditions and causal relationships
today may opt for a less prejudicial discharge to ensure the veteran retains certain benefits,
such as medical care.

k. Liberal consideration does not mandate an upgrade. Relief may be appropriate, however,
for minor misconduct commonly associated with mental health conditions, including PTSD;
TBI; or behaviors commonly associated with sexual assault or sexual harassment; and some
significant misconduct sufficiently justified or outweighed by the facts and circumstances.
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Appendix 2: Robert L. Wilkie Memorandum

UNDER SECRETARY OF DEFENSE
4000 DEFENSE PENTAGON
WASHINGTON, D.C. 20301-4000

R am
PERSONNEL AND JuL 25 o018

MEMORANDUM FOR SECRETARIES OF THE MILITARY DEPARTMENTS

SUBJECT: Guidance to Military Discharge Review Boards and Boards for Correction of
Military / Naval Records Regarding Equity, Injustice, or Clemency Determinations

The Department has evaluated numerous aspects of the Service Discharge Review
Boards (DRBs) and Boards for Correction of Military / Naval Records (BC s) over the last
two years. We have redoubled our efforts to ensure veterans are aware of their opportunities to

uest review of their discharges and other military records. We have initiated several outreach
efforts to spread the word and invite feedback from veterans and organizations that assist
veterans and active duty members, and issued substantive clarifying guidance on Board
consideration of mental health conditions and sexual assault or sexual harassment experiences.
And, we have parinered with the Department of Veterans Affairs to develop a web-based tool
that provides customized guidance for veterans who want to upgrade their discharges. But our
work is not yet done.

Increasing attention is being paid to pardons for criminal convictions and the
circumstances under which citizens should be considered for second chances and the restoration
of rights forfeited as a result of such convictions. Many states have developed processes for
restoring basic civil rights to felons, such as the right to vote, hold office, or sit on a jury, and
many states have developed veterans’ courts to consider special circumstances associated with
milifary service. States do not have authority, however, to correct military records or discharges.

The Military Departments, operating through DRBs and BCM/NRs, have the authority to
%&de discharges or correct military records to ensure fundamental fairness. DRBs and

Rs have tremendous responsibility and perform their tasks with remarkable
professionalism, but further guidance to inform decisions on applications based on
pardons for criminal convictions is required.

The attached guidance closes this gap and sets clear standards. While not everyone
should be oned, forgiven, or up%;rade , In some cases, fairness dictates that relief should be
granted. We trust our Boards to apply this guidance and give appropriate consideration to every
application for relief.

Military Department Secretaries will ensure that Board members are familiar with and
?pmpriate] trained on this guidance within 90 days. M Eoint of contact is Monica Trucco,
irector, Office of Legal Policy, who may be reached at (‘70 ) 697-3387 or

monica.a.trucco.civ@mail.mil.
72/@4 2. beilde,

Robert L. Wilkie

Attachment:
As stated

ce:
Chairman of the Joint Chiefs of Staff

General Counsel of the Department of Defense
Assistant Secretary of Defense for Legislative Affairs
Assistant Secretary to the Defense for Public Affairs
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Attachment

Guidance to Military Discharge Review Boards and Boards for Correction of Military /
Naval Records Regarding Equity, Injustice, or Clemency Determinations

Generally

1. This document provides standards for Discharge Review Boards (DRBs) and Boards for
Correction of Military / Naval Records (BCM/NRs) in determining whether relief is warranted
on the basis of equity, injustice, or clemency.

2. DRBs are authorized to grant relief on the basis of issues of equity or propriety. BCM/NRs
are authorized to grant relief for errors or injustices. These standards, specifically equity for
DRBs and relief for injustice for BCM/NRs, authorize both boards to grant relief in order to
ensure fundamental fairness.

3. Clemency refers to relief specifically granted from a criminal sentence and is a part of the
broad authority that DRBs and BCM/NRs have to ensure fundamental faimess. BCM/NRs may
grant clemency regardless of the court-martial forum; however, DRBs are limnited in their
exercise of clemency in that they may not exercise clemency for discharges or dismissals issued
at a general court-martial.

4. This guidance applies to more than clemency from sentencing in a court-martial; it also
applies to any other corrections, including changes in a discharge, which may be warranted on
equity or relief from injustice grounds.

5. This guidance does not mandate relief, but rather provides standards and principles to guide
DRBs and BCM/NRs in application of their equitable relief authority. Each case will be
assessed on its own merits. The relative weight of each principle and whether the principle
supports relief in a particular case, are within the sound discretion of each board.

6. In determining whether to grant relief on the basis of equity, an injustice, or clemency
grounds, DRBs and BCM/NRs shall consider the following:

a. Itis consistent with military custom and practice to honor sacrifices and achievements,
to punish only to the extent necessary, to rehabilitate to the greatest extent possible, and to favor
second chances in situations in which individuals have paid for their misdeeds.

b. Relief should not be reserved only for those with exceptional aptitude; rather character
and rehabilitation should weigh more heavily than achievement alone. An applicant need not,
for example, attain high academic or professional achievement in order to demonstrate sufficient
rehabilitation to support relief.



8 Military Discipline and the Incarcerated Veteran 183

c.  An honorable discharge characterization does not require flawless military service.
Many veterans are separated with an honorable characterization despite some relatively minor or
infrequent misconduct.

d. Evidence in support of relief may come from sources other than a veteran’s service
record.

e. A veteran or Service member’s sworn testimony alone, oral or written, may establish
the existence of a fact supportive of relief.

f. Changes in policy, whereby a Service member under the same circumstances today
would reasonably be expected to receive a more favorable outcome than the applicant received,
may be grounds for relief.

g. The relative severity of some misconduct can change over time, thereby changing the
relative weight of the misconduct in the case of the mitigating evidence in a case. For example,
marijuana use is still unlawful in the military, but it is now legal under state law in some states
and it may be viewed, in the context of mitigating evidence, as less severe today than it was
decades ago.

h. Requests for relief based in whole or in part on a mental health condition, including
post-traumatic stress disorder (PTSD); Traumatic Brain Injury (TBI); or a sexual assault or
sexual harassment experience, should be considered for relief on equitable, injustice, or
clemency grounds whenever there is insufficient evidence to warrant relief for an error or

impropriety.

i.  Evidence submitted by a government official with oversight or responsibility for the
matter at issue and that acknowledges a relevant error or injustice was committed, provided that
it is submitted in his or her official capacity, should be favorably considered as establishing a
grounds for relief.

j. Similarly situated Service members sometimes receive disparate punishments. A
Service member in one location could face court-martial for an offense that routinely is handled
administratively across the Service. This can happen for a variety of lawful reasons, for
example, when a unit or command finds it necessary to step up disciplinary efforts to address a
string of alcohol- or drug-related incidents, or because attitudes about a particular offense vary
between different career fields, units, installations, or organizations. While a court-martial or a
command would be within its authority to choose a specific disposition forum or issue a certain
punishment, DRBs and BCM/NRs should nevertheless consider uniformity and unfair disparities
in punishments as a basis for relief.

k. Relief is generally more appropriate for nonviolent offenses than for vielent offenses.

. Changes to the narrative reason for a discharge and/or an upgraded character of
discharge granted solely on equity, injustice, or clemency grounds normally should not result in

2
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separation pay, retroactive promotions, the payment of past medical expenses, or similar benefits
that might have been received if the original discharge had been for the revised reason or had the
upgraded character,

7. In determining whether to grant relief on the basis of equity, an injustice, or clemency
grounds, DRBs and BCM/NRs should also consider the following, as applicable:

a.  Anapplicant’s candor
b.  Whether the punishment, including any collateral consequences, was too harsh

¢. The aggravating and mitigating facts related to the record or punishment from which
the veteran or Service member wants relief

d. Positive or negative post-conviction conduct, including any arrests, criminal charges, or
any convictions since the incident at issue

e.  Severity of misconduct

f. Length of time since misconduct

g. Acceptance of responsibility, remorse, or atonement for misconduct
h. The degree to which the requested relief is necessary for the applicant
i.  Character and reputation of applicant

j.  Critical illness or old age

k. Meritorious service in government or other endeavors

I, Evidence of rehabilitation

m, Availability of other remedies

n. Job history

0.  Whether misconduct may have been youthful indiscretion

p. Character references

q. Letters of recommendation

r.  Victim support for, or opposition to relief, and any reasons provided
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Appendix 3: DD Form 293

APPLICATION FOR THE REVIEW OF DISCHARGE OR DISMISSAL Form Approved
FROM THE ARMED FORCES OF THE UNITED STATES OME No. 0704-0004
(Please read instructions on Pages 3 and 4 BEFORE completing this appiieation.) Expires Aug 31, 2006

The puble reporting baiden for thes collection of nloimatsm = estimated 1o aveisge 30 mmules po fesponse, meludng the e for reviewing mabiuchions, searching existing daa souices,
gabsesing and maintaining the data needed, and completing and revievang the eoliection of information. Send comments tegarding this burden estimate of any other aspect of this collection
of mformation, ndudng supgestons for reducing the burden. of Defensa, Services, Diraciorate for Information Oparations and Reports {0704-0004),
1215 Jutlerson Divis Highway, Swte 1204, Adnglon, VA 22202-4302. Respondants should ba avesie that notvithslandng sy other provisos of law, ne person shall be subject 16 any
pemalty for fasling 1o comply with a cobection of information o 1t does not display a currently valid OME contral number.

FLEASE DO NOT RETURN YOUR FORM TO THE ABOVE ADDRESS. RETURN COMPLETED FORM TO THE APPROPRIATE ADDRESS ON BACK OF THIS PAGE.

PRIVACY ACT STATEMENT

AUTHORITY: 10 U.S.C. 1553; E.O. 8397,
PRINCIPAL PURPOSE(S): To apply for a change in the characterization or reason for military discharge issued to an individual.
ROUTINE USE(S): Mone.
DISCLOSURE: Voluntary; however, failure to provide | ifying inf ion may impede p g of thiz licati The request for
Social Security Number is strictly to assure proper identifi of the i dual and records.
1. APPLICANT DATA (The person whose discharge is to be reviewed). PLEASE PRINT OR TYPE INFORMATION.
a. BRANCH OF SERVICE (X onel | | army | | marine cores | mavy | |amrForce | |coasT Guaro
b. NAME {Lass, First, Midele fnitil) c. GRADERANK AT DISCHARGE d. SOCIAL SECURITY NUMBER

2. DATE OF DISCHARGE OR SEPARATION | 4. DISCHARGE CHARACTERIZATION RECEIVED (¥ ool | 5. BOARD ACTION REQUESTED (X anel

YYYYMMOD) (If date is more than 15 yoars HONORABLE CHANGE TO HONORABLE
ago, submit & DD Fomn 149) GEMERAL UNDER E CHANGE TO GENERAL UNDER
UNDER OTHER THAN HONORABLE CONDITIONS £ CONDITIONS
CHANGE TO UNCHARACTERIZED
3. UNIT AND LOCATION AT DISCHARGE BAD CONDUCT (Spacial court-martal anly] ot applicable for Air Faves)
OR SEPARATION UNCHARACTERIZED CHANGE NARRATIVE REASON FOR

OTHER £ xplas) SEPARATION TO:

ISSUES: WHY AN UPGRADE OR CHANGE IS REQUESTED AND JUSTIFICATION FOR THE REQUEST [Ceatiue im Jtem 14, See msimclions o
Fage 3.1

(X i applicablel AN APPLICATION WAS PREVIOUSLY SUBMITTED ON (v ¥y ymaoo
AND THIS FORM IS SUBMITTED TO ADD ADDITIONAL ISSUES, JUSTIFICATION, OR EVIDENCE.
IN SUPPORT OF THIS APPLICATION, THE FOLLOWING ATTACHED DOCUMENTS ARE SUBMITTED AS EVIDENCE: (Contue w fter 17.

I rvilitary documents or medical records are relevant 1o your case, please send copies.]

9. TYPE OF REVIEW REQUESTED (X omal

CONDUCT A RECORD REVIEW OF MY DISCHARGE BASED ON MY MILITARY FILE AND ANY DOCUMENTATION
SUBMITTED BY ME. | AND/OR [counsolreprosontative) WILL NOT APPEAR BEFORE THE BOARD.

1 ANDIOR jeounselvopresentative] WISH TO APPEAR AT A HEARING AT NO EXPENSE TO THE GOVERNMENT BEFORE THE BOARD IN THE
WASHINGTON, D.C. METROPOLITAN AREA,

1 ANDIOR jeounselvopresentalive] WISH TO APPEAR AT A HEARING AT NO EKPENSE TO THE GOVERNMENT BEFORE A TRAVELING PANEL CLOSEST TO
v,

lenter city and state) OTE: The Nevy Discharge Review Board does not have & traveling pa)
[10.a. COUNSEL REPRESENTATIVE (1 amy) NAME (Last, First, Midcle initial] AND ADDRESS | b. TELEPHONE NUMBER (lnchide /Avos Cooo)
Sow item 10 of the abous ]
©. E-MAIL

d. FAX NUMBER (include Area Codel

11. APPLICANT MUST SIGN IN ITEM 13.a. BELOW. If the record in qf ion is that of a person, LEGAL PROOF OF
DEATH OR INCOMPETENCY MUST ACCOMPANY THE APPI.ICATION, If the application is ﬂglled by other than the applicant, indicate
the name {peing) by marking a box balow.

SPOUSE Dow WIDOWER I NEXT OF KIN I LEGAL REPRESENTATIVE OTHER (Specify)

12.a. CURRENT MAILING ADDRESS OF APPLICANT OR PERSON ABOVE b. TELEPHONE NUMBER (inckide Arow Code)
(Forwand notification of any changa in addross.)

€. E-MAIL

d. FAX NUMBER (include Area Codel

13. CERTIFICATION. | make the foregoing statements, as part of my claim, with full knowledge of the CASE NUMBER
penalties involved for willfully making a false statement or claim. (/.5 Code, Titfe 18, Secrions 287 Do not write in this space.)
and 1001, provide that an individual shall be fined under this title or imprisoned not more than 5 years,
or barh.)

a. SIGNATURE - REQUIRED (Applicant or parson i item 11 abovel b. DATE SIGNED - REQUIRED
FYYYYMMOD)

DD FOR_M 293, AUG 2003 PREVIOUS EDITIONS ARE OBSOLETE. | R ]Pago 1 of 4 Pages
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14. CONTINUATION OF ITEM &, ISSUES (I appiicabis)

15. CONTINUATION OF ITEM & SUPPORTING DOCUMENTS i appicabla)

16. REMARKS (I applicablo)

MAIL COMPLETED APPLICATIONS TO APPROPRIATE ADDRESS BELOW.

ARMY NAVY AND MARINE CORPS
iy a aats o mancy Naval Coundil of Personnel Boards
upport Ulvision, St. Louls 720 Kennon Street, S.E
9700 Page Avenus R
St. Lows, MO 83132-5200 BRSOt
(See htp://arba.army.pentagon.mil) Washington Navy Yard, DC 20374-5023
AIR FORCE COAST GUARD
Ajr Force Review Boards Agency U.S. Coast Guard
SAF/MRER Commandant (G-WPM)
B50-C Street West, Suite 40 2100 Second Street, 5.W. Room 5500
Randolph AFE, TX 78150-4742 Wazshingten, DC 20593

DD FORM 293, AUG 2003 Page 2 of 4 Pages
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INSTRUCTIONS FOR COMPLETION OF DD FORM 293

REQUESTING COPIES OF YOUR OFFICIAL MILITARY
PERSONNEL FILE

Information on how to obtain military or health
records is available at the National Personnel Ri s
Center website at www.nara.gov/ragional/mpr.html or at
your local Veterans Administration office.

Applicants are strongly encouraged to submit any
raquest for their military records prior to applying for a
discharge review rathar than after submitting a DD Form
293 in order to avoid substantial delays in processing of
the application and scheduling of review. Applicants and
their counsel may alse examine thair military personnel
records at the site of their scheduled review prier to the
review, The Board shall notify applicants of the date of
availability of the records for examination in their
standard scheduling information.

Submission of a request for an applicant’s military
racords {including a request pursuant to the Freadom of
Information Act or Privacy Act) after the DD Form 293
has bean submitted will automatically result in the
suspension of p ing of the application for discharge
raview until the requested records are sent to an
appropriate location for copying, are copied, and are
returned to the possession of the headquarters of the
Discharge Review Board. Processing of the application
shall then be resumed at whatever stage of the discharge
review process is practicable.

DD FORM 293 - PLEASE PRINT OR TYPE INFORMATION.
{ltams on the form are salf-axplanatory unless otharwise
noted balow.)

ITEM 1b. Use the name which you served under whils in
the Armed Forces. If your name has since changed, then
also include your current name after adding the
abbreviation "AKA". If the former member is deceased
or incompeatant, sae ltem 11.

ITEM 2. If you received more than one discharge, the
information in this item should refer to the discharge that
you want changed. Discharge Review Boards cannot

ider any type of discharge r Iting from a
given by a general court-martial,

ITEM 3. If the discharge you want reviewed was issued
owver 15 years ago, instead of applying on a DD Form
2893, you must petition the appropriate Board for
Correction of Military Record using DD Form 148,
Application for Correction of Military Record Under the
Frovisions of Title 10, U.5. Code, Section 1552,

ITEM 5. If you request a change of narrative reason for
separation, you must list the specific reason for discharge
that you believe to be appropriate, otherwise the Board
will presume that you do not want a change in reasen for
discharge. If you do not request a change of discharge
characterization in this item, the Board will presume you
want to change discharge to Honeorabla.

If you were separated on or after 1 Cctobaer 1982
while in an entry level status with an under other than
honorable conditions discharge and less than 180 days of
active service, you can request a change of discharge
charactarization to "Uncharacterized” and discharge
reason to "Entry Level Separation”.

ITEM 6. "lssues” are the reasons why you think your
discharge should be changed. You are not required to
submit any issues with your application. Howaevar, if you
want the Board to respond in writing to the issues of
concern, you must list your specific issues in accordance
with those instructions and regulations governing the
Board. Issues must be stated clearly and specifically.
Your issues should address the reasons why you believe
that the discharge received was improper or inaguitable. It
is important to focus on matters that occurred while you
served in the Armed Forces.

Tha following examples demonstrate one way in which
issues may be stated (the example issues do not indicate,
in any way, the only type of issuss that should be
submitted to the Board):

Example 1. My discharge was inequitable because it
was based on one isolated incident in 28 months of
service with no other adverse action.

Example 2. The discharge is improper because the
applicant’s pre-sarvice civilian conviction, properly listed
on his enlistment documents, was used in the discharge
proceedings.

In Item & list @ach of your issues that you want the
Board to address. There is no limit to the number of
issues that you may submit. If you need additional space,
continue in Item 14 or on a plain sheet of paper and attach
it to this application.

MNOTE: If an issue is not listed in Item 8, it may result in
the Board not addressing the issue even if the issue is
discussed in a legal brief or other written submissions or at
the hearing. Changes or additions to the list may be made
on the DD Form 293 anytime before the Discharge Review
Board closes the review process for deliberation. Please
be sure that your issues are consistant with the Board
Action Requestad (Item 5). If there is a conflict between
what you say in your issues and what you requasted in
Item 5, the Board will respond to your issue in the context
of the action requested in Item 5. For example, if you
request a General Discharge in Item 5 but your issus in
Item & indicated you want an Honorable Discharge, the
Board will respond to the issue in terms of your request for
a General Discharge. Therefors, if you are submitting
issues for the purpose of cbtaining an Honcrable
Discharge, be sure to mark the box for an Honorable
Discharge in ltam 5.

Incerporation by Reference. |ssues that are listed on a
lagal briaf or othar written submissions may be incorpo-
rated by reference in Item 6. The reference must be
spacific enough for the Board to clearly identify the matter
being submitted as an issue. At a minimum, it shall
identify the page, paragraph, and sentence incorporated.
Example: Issue 1. Brief, page 2, paragraph 1, sentences
one and two.

MApplicants should be as specific as possible with all
references so the Board can clearly distinguish the scope
of the issue. Because it is to your benafit to bring such
issues to the Board's attention as early as possible in the
raview, if you submit a brief, you are strongly urged to set
forth all such issues as a separate item at the beginning of
the brief.

DD FORM 293, AUG 2003

Page 3 of 4 Pages
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INSTRUCTIONS FOR COMPLETION OF DD FORM 293 (Continued)

ITEM 8. Evidence not in your official records should
be submitted to the Board before the review date. It
is to your advantage to submit such documentation
with this application. This also applies to lagal briefs
or counsel submissions. However, you have the right
to submit evidence until the time the Discharge
Review Board closes the review process for
deliberation. Documents that are of the most banefit
are those which substantiate or relate directly to your
issues in ltem 8, Other decuments that may be
helpful are character references, educational
achievements, exemplary post-service conduct, and
medical reports. You should add your name and
Secial Security Number to each document submitted,
The Board will consider all documents submitted in
your behalf, but will respond in writing only to thosa
issues set forth in ltem &,

ITEM 9. TYPE OF REVIEW REQUESTED

A Discharge Review is conductad in two basic ways:
{1) Records Review or (2) Hearing.

1. Records Review. You may have the Board conduct
a discharge review based solely on military records
and any additional documentation that you provide.
This review is conducted without personal appearance
by you and/or your counsel appearing.

2. Hearing. You may appear personally {alone or

d by a rep ativa/ sel) before the Board
in the Washington, D.C. Metro Area or before a
Traveling Panel of the Board in selected locations
throughout the U.S., if appropriate. The Department
of Defense is not responsible for, nor will it pay for,
any costs incurred by the applicant or
rapresentative/counsel for appearance or providing
testimony or documentation. Detailed notification
and/er scheduling information for all personal
appearances will be provided after the application has
been processed. In addition, without appearing
yoursalf, you may have your case presented by a
reprasentative/counsel of your cheice.

Applicants participating in a personal appearance or
hearing examination may make sworn or unsworn
state- ments, introduce witnesses, documents, or
other information on their behalf. Applicants may
make oral or written arguments parsonally and/or
through representative/ counsel. Applicants and
witnessas whoe plESEm sworn or unsworn statements
may be quaestioned by the Board.

FAILURE TO APPEAR AT A HEARING OR RESPOND TO A
SCHEDULING NOTICE. If you do not appear at a
scheduled hearing or respond as reguired to a scheduling
notice, and you did not make a prior, timely raquest for a
continuance, postponement, or withdrawal of the
application, you will ferfeit the right to a persenal
appearance and the Board shall complete its review of the
discharge based upon the evidence of record.

ITEM 10.a - d. Omit if you do not have a representative/
counsel. If you later obtain the services of either, inform
the Board immediately.

The military services do not provide counssl representation
or evidence for you, nor do they pay the cost of such
representation under any circumstance. The following
organizations regularly furnish representation at no charge
to you, Representatives may or may not be lawyers.

. American Legion

. Disabled American Veterans

. Veterans of Foraign Wars

. State or Regional Veterans Offices

Bwn =

In addition, there are other organizations willing to
assist you in complating this application and to provide
representation at no cost. It is to your advantage to
coordinate with your counsal prior to submitting this
application. This will insure that your counsel is able to
appear at the location you listed in Item 8. Please note
that some of the organizations listed above only represent
applicants who appear before the Board in the
Washingten, D.C. Metro Area. Contact your local veterans
affairs office, Veterans Administration Office or veterans
service organization for further information,

ITEM 11. If the formar member is deceased or
incompetent, the application may be submitted by the next
of kin, a surviving spouse or a legal representative. Legal
proof of death or incompetency and satisfactory evidence
of the relationship to the former member must accompany
this application.

ITEM 12.a. Indicate the address to ba used for all future
correspondence regarding this application. If you change
this add while this application is pending, you must
notify the Discharge Review Board immediately. Failure to
attend a hearing as a result of an unreported change in
address may result in a waiver of your right to a hearing.

ITEM 13.a. and b. A signature and date entered by the
applicant or person identified in Item 17 are required.

DD FORM 283, AUG 2003

Page 4 of 4 Pages
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Appendix 4: DD Form 149

APPLICATION FOR CORRECTION OF MILITARY RECORD OMB No. 0704-0003
UNDER THE PROVISIONS OF TITLE 10, U.S. CODE, SECTION 1552 OMB approval expires
(Pizase read Frivacy Act Stalement and instructions on back BEFORE completing this application) Dec 31, 2017

it s0ur

akd Of
RETURN CDM PL E‘I'ED FORI! TO THE APPROFRI»\TE ADDRESS ON THE BACK OF THIS PAGE.
1. APPLICANT DATA (The person whose recond you are requesting to be cormecled )

a BRANCH OF SERVICE (Xaone) | | ARMY HAVY AIR FORCE | |marmecores| | coasTsuarp
b. NAME (Print - Last, First, Middle Initia) B :ﬁ%ﬂ‘;ﬂ%ﬂ LAST d. SERVICE NUMBER (¥ appicable) | e. SSN

2. PRESENT STATUS WITH RESPECT TO THE 3. TYPE OF DISCHARGE[HWCWR -maitial stile 4. DATE OF DISCHARGE OR RELEASE]
ARMED SERVICES (Active Duty, Ressne, the fype of FROM ACTIVE DUTY (vyyYMMOD)
National Guard, Retired, Discharged, Demsed;l

5. | REQUEST THE FOLLOWING ERROR OR INJUSTICE IN THE RECORD BE CORRECTED AS FOLLOWS: (Entry required)

6. | BELIEVE THE RECORD TO BE IN ERROR OR UNJUST FOR THE FOLLOWING REASONS: (Entry required)

a IS THIS A REQUEST FOR TION l YES |b. IF YES, WHAT WAS THE DOCKET . DATE OF THE DECISION
OF A PRIOR APPEAL? I3
7. ORGANIZATION AND APPROXIMATE DATE (vyyyMMOD) AT THE TIME THE ALLEGED ERROR OR INJUSTICE IN THE RECORD

QCCURRED (Entry required)
8. DISCOVERY OF ALLEGED ERROR OR INJUSTICE

a, DATE OF DISCOVERY | b. IF MORE THAN THREE YEARS SINCE THE ALLEGED ERROR OR INJUSTICE WAS DISCOVERED, STATE WHY THE
(YYYYMMOD) EBOARD SHOULD FIND IT IN THE INTEREST OF JUSTICE TO CONSIDER THE APPLICATION.

9. IN SUPPORT OF THIS APPLICATION, | SUBMIT AS EVIDENCE THE FOLLOWING ATTACHED DOCUMENTS: (¥ midary documents or medical
reconds are pertinent 1o your case, please send coples. If Veterans Affairs records are pertinent, give regional office bocation and claim number.)

10. | DESIRE TO APPEAR BEFORE THE BOARD IN WASHINGTON, YES. THE BOARD WILL NO. CONSIDER MY APPLICATION
. (At no exj @ fo the Government) (X onel DETERMINE IF WARRANTED. BASED ON RECORDS AND EVIDENCE.

11.a COUNSEL (If any) NAME [Last, First, Middle Inéiad and ADDRESS (inciude ZIF Coda) b. TELEPHONE (Include Area Code)
. EMAIL ADDRESS

d. FAX NUMBER (Include Area Code)

e. | WOULD LIKE ALL C TS SENT TO ME ELEC LY | ves [ [no
12, APPLICANT MUST SIGN IN ITEM 15 BELOW, If the record in is that of a d dori person, LEGAL PROOF OF
TH OR INCOMPETENCY MUST ACCOMPANY THE APPLICATION. If me application is signad by other than the applicant, indicate
tha name (print) and relationship by marking one box below,

I SPOUSE WiDow WIDOWER NEXT OF KIN LEGAL REPRESENTATIVE OTHER | Speciy)

13.a. COMPLETE CURRENT ADDRESS (include 2IF Code} OF APPLICANT OR PERSON| b, TELEPHONE (include Area Code)
IN ITEM 12 ABOVE (Forward noffication of all changes of address ) & E-MAIL ADDRESS

d. FAX NUMBER (lnclude Area Codel

14. 1| MAKE THE FOREGOING STATEMENTS, AS PART OF MY CLAIM, WITH FULL KNOWLEDGE OF THE CASE NUMBER
PENALTIES INVOLVED FOR WILLFULLY MAKING A FALSE STATEMENT OR CLAIM. (U 5 Code, Thie 18, (Do ot write in Hiis space.}
Sections 287 and 1001, provide that an individual shall be fined undev this tile or imprisoned nof more than 5 years, or both.)
15. SIGNATURE [Appiicant mus! sign here.) 16. DATE SIGNED
(YYYYMMOD)

DD FORM 149, DEC 2014 PREVIOUS EDITION 1S OBSOLETE
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PRIVACY ACT STATEMENT
AUTHORITY: 10 U.8.C. 1552 and E.O. 5397, as amended (SSM).
PRINCIPAL PURPOSE(S): Teinitiate an application for corection of military record. The form is used by Beard members for review of perinent information in
rmaking a determination of relief through correction of a military record. Completed forms are covered by comection of military records SORNs maintained by
each of the Services or the Defense Finance and Accounting Service. The DoD Systems of Records Netices can be located at:
hitp:fidpelo defense i ORMsindexDODC ficas, aspix
ROUTINE USE(S): The DD Blanket Routine Uses at hitp: /i /i ;65 aspx may apply to this collection.
DISCLOSURE: \oluntary. However, failure by an applicant to provide the :nlurmnllon mt anndalud as “optional” mayrasull in a denial of your application. An
applicant's SSM is used to retrieve these records and links 1o the member’s official military personnel file and pay record.

Applicable SORNs
Ay

Defense Finance n:l.N:nounhm Samcu : i
coaslGuam il ok

INSTRUCTIONS

Under Title 10 United States Code Section 1552, Active Duty and Reserve Component Senvice members, Coast Guard, former Senvce members,

their lawful or legal representatives, spouses of former Service members on issues of Survivor Benefit Program (SBP) benefits, and civilian

employees with respect to military records other than those related to civiian employment, who feel that they have suffered an injustice as a result

of emror or injustice in military records may apply to their respective Boards for Comection of Military Records (BCMR) for a comrection of their

millitary records. These Boards are the highest level appeflate review autherity in the military. The information collected is needed to provide the Beards the
basic data needed to process and act on the request.

1. All information should be typed or printed. Complete all applicable items. If the item is not applicable, enter “None.”

2. If space is insufficient on the front of the form, use the "Remarks” box below for i i ion of altach an i sheel.

3. List all attachments and enclosures in item 8. Do nct send original documents. Send clear, legible copies. Send copies of military documents and orders
related o your request, if you have them available. Do not assume that they are all in your military record.

4, The applicant must exhaust all i such as [ and appeals provided in regulations, before applying to the Beoard of
Corrections.

5. ITEM 5. State the specific comection of record desired. If possible, identify exactly what decument or information in your record you believe to be erronecus
of unjust and indicate what comection you want made to the document or infermation.

6. ITEM 6. In order to justify comrection of a military record, it is necessary for you to show to the satisfaction of the Board by the evidence that you supply, or it
must otherwise satisfactorily appear in the record, that the alleged entry or omission in the record was in emor or unjust. Evidence, in

adddion to documents, may include affidavils or signed testimony of wilnesses, executed under oath, and a brief of pporting the ion. All
evidence not akeady included in your be d by you. Th y of securing evidence rests with you.

7. ITEM 8. U.5. Code, Title 10, Section 1552b, provides that no correction may be made unless a request is made within three years after the discovery of the
eror or injustice, but that the Board may excuse failure to file within three years after discovery if it finds it to be in the interest of justice.

8. ITEM 10. Persenal appearance before the Board by you and your witnesses o representation by counsed is net required to ensure full and impartial
our If the Board ines that a personal appearance is wamanted and grants approval, appearance and representation are

permitted before the Board at no expense lo the government.

9. ITEM 11. Various veterans and service organizations fumish counsel without charge. These i prefer that for rep be

made through local posts or chaplers.

10. ITEM 12. The person whose record ction is being sted must sign the ication, Ifthat person is deceased or incompetent to sign, the

application may be signed by a spouse, widow, widower, next of kin (son, daughter, mother, father, brother, or sister), or a legal representative that has been

given power of attorney. Cther persons may be authorized to sign for the applicant. Proof of death, incompetency, or

attomey must accompany the awllcahon Former spouses may apply in cases of Surviver Benefit Pien (SEP) issues,

11. For detailed and Board p . see. Ay Regulation 15-185 and www.arba army.pentagon.mil;

Navy - SECNAVINST. 5420, 193 and wwi.ha,navy. millbenribenr him; Alr Force Instruction 36-2603, Alr Force Pamphiet 36-2607, and

warw_afpc.randolph af milfsafmrbr; Coast Guard - Code of Federal Regulations, Title 33, Part 52

MAIL COMPLETED APPLICATIONS TO APPROPRIATE ADDRESS BELOW
ARMY NAVY AND MARINE CORPS AR FORCE COAST GUARD

Army Review Boards Agency Board for Comection of Naval Records | Board for Correction of Air Force Department of Homeland Security

251 18th Street South, Suite 385 | 701 S, Courthouse Road, Suite 1001 WMMRBR Mmdgrﬂmmlgmnm
202-35 on 5

e g e Sl 550-C Street West, Suite 40 245 Murray Lane, Stop 0485

Randolph AFB, TX 78150-4742 Washington, DC 20526-0485

17. REMARKS

DD FORM 149 (BACK), DEC 2014
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Appendix 5: Resources for Discharge Upgrading Assistance

1. Connecticut Veterans Legal Center (2011). Veterans Discharge Upgrade Manual.
Retrieved from https://law.yale.edu/system/files/documents/pdf/Clinics/wirac_
CTdischargeUpgradeManual.pdf

2. Connecticut Veterans Legal Center (2014). Applying for a Discharge Upgrade
When you Have PTSD: A Supplemental Guide to the Connecticut Veterans Legal
Center’s Veterans Discharge Upgrade Manual. Retrieved from https://ctveter-
anslegal.org/wp-content/uploads/2014/12/DU-Manual-Supplement.pdf

3. Yale Law School Veterans Legal Services Clinic (2017). Discharge Upgrade
Application  Guide. Retrieved from https://www.vetsprobono.org/library/
attachment.312763

4. Swords to Plowshares (n.d.). Upgrading Your Discharge AND Changing the
Reason for Your Discharge. Retrieved on March 19, 2018 from https://www.
swords-to-plowshares.org/guides/upgrading-your-military-discharge-and-changing-the-reason-
for-your-discharge/

5. Military Law Task Force of the National Lawyers Guild (2017). Discharge
Upgrades: Introductory Material and Resources for Attorneys and Counselors.
Retrieved from  http://nlgmltf.org/military-law-library/publications/memos/
discharge-upgrades/

6. Michael Ettlinger & David F. Addlestone (1990). Military Discharge Upgrading
and Introduction to Veterans Administration Law. Washington, DC: National
Veterans Legal Services Project). Retrieved from https://ctveteranslegal.org/wp-
content/uploads/2012/12/MilitaryDischargeUpgrading_lr.pdf

7. Boston Bar Association (2015, June 2). Representing Veterans in Discharge
Upgrade Cases. Boston, MA: Boston Bar Association Continuing Legal
Education. Retrieved from http://www.legalservicescenter.org/wp-content/
uploads/2012/10/Resource-Binder-Materials.pdf

8. John W. Brooker, Evan R. Seamone & Leslie C. Rogall (2012). Beyond “T.B.D.”:
Understanding VA’s evaluation of a former servicemember’s benefit eligibility
following involuntary or punitive discharge from the armed forces. Military Law
Review, 214, 1-328.
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Chapter 9 “®)
Military Veterans Who Are Sexual b
Offenders: What We Know and What

We Don’t Know

Shoba Sreenivasan, Stephanie Brooks Holliday, Allen Azizian,
and James McGuire

Introduction

Although a recent nationwide justice survey found that veterans were incarcerated
at a lower rate (855 per 100,000) than U.S. residents (968 per 100,000), military
veterans were incarcerated at a proportionately higher rate for sexual offenses than
other offenses when compared to criminal histories of non-veterans. Specifically,
35% of veterans were incarcerated in prison for a sexual offense as opposed to 23%
of non-veterans; and 11.8% of veterans were incarcerated in jail for a sexual offense
versus 5.3% of non-veterans (Bronson, Carson, Noonan, & Berzofsky, 2015). The
reasons for such over-representation remain unclear; what we know about military
veterans who are sexual offenders is limited; what we don’t know encompasses a
large field: whether military sexual offenders are described by the similar risk
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characteristics as civilian sexual offenders; the rates of sexual recidivism are; and
what treatments and risk management strategies would work best.

This chapter will review the limited existing literature on military veterans who
are sexual offenders and focus on three areas: (1) Does the military culture increase
the risk of sexual offending? (2) Are risk factors for sexual offending in military
veterans similar or dissimilar to civilians? (3) What community re-entry challenges
are unique to military veterans with sexual offenses?

Does the Military Culture Increase Risk of Sexual Offending?

Military masculinity has been suggested by some as creating a culture that con-
dones or facilitates sexual aggression (Karner, 1998). Supporting this view are sta-
tistics, i.e., higher rates of sexual assault, at times twice the rates, in the military as
in the civilian arena; that the overwhelming majority of the victims are female and
their assailants as male (Schmid, 2010); and that sexual assault in the military is
greatly underreported (Turchik & Wilson, 2010). Military masculinity is character-
ized by an emphasis on strength, aggression, emotional detachment, and possible
objectification of women. Moreover, some suggest that military male socialization
for war-zone deployments may foster “hypermasculinity” essential to prepare for, to
complete, and most importantly survive combat missions (Arkin & Dobrofsky,
1978; Dunivin, 1994; Higate, 2003; Seamone, Brooks Holliday, & Sreenivasan,
2018). Male experiences of trauma may be avoided due to hypermasculinity. It has
also been argued that traditional masculine gender role socialization such as not
showing weakness, developing tolerance for pain, keeping close control on all emo-
tions except anger, emphasizing strength, obedience, and aggression is highly val-
ued in the military. Emotionality triggered by trauma may be perceived as a lack of
manliness or failure in masculinity (Fox & Pease, 2012). Avoidance of troubling
emotions and in turn avoidance of mental health assistance (Lorber & Garcia, 2010)
may serve to deepen trauma-related symptoms (e.g., irritability and anger) and lead
to the use of maladaptive coping mechanisms (e.g., aggression or sexual aggression).

Recently, researchers from RAND studied themes that emerged from Office of
Special Investigation and Judge Advocate Corps reports involving 196 Air Force
sexual assault suspects with the goal of using such data to develop sexual assault
preventive measures (Miller et al., 2018). The themes of hypermasculinity, peer atti-
tudes, as well as the sexual assault reporting process itself were suggested to be
potential contributors to higher levels of military offenders. Another aspect of mili-
tary culture is the impact of rank; notably, an argument that low ranking military
personnel are prosecuted, while those with higher ranks are able to exert power and
authority to both perpetrate sexual assault and escape punishment. Durham (2014),
using systematic sampling of 233 active duty military cases from the Department of
Defense Annual Report on Sexual Assault in the Military for years 2008-2012,
found no difference in punishment for sexual assault offenders with regard to mili-
tary rank. The Durham (2014) and Miller et al. (2018) reports are notable because
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they describe in detail both military culture factors and the important differences
and nuances of the military justice system in relation to civilian justice. Moreover,
in response to concerns that sexual assault was rising in the military, the Department
of Defense has taken steps to promote a culture that does not tolerate sexual assault
(e.g., programs that encourage reporting and combat retaliation against those who
report) (DoD, 2017). DoD (2017) reported statistically significant reduction in sex-
ual assaults from Fiscal Year (FY) 2014 to FY 2016. In FY 2014, 20,300 service
members were sexually assaulted while in FY 2016 there were 14,900 such reports.
Of note, both Durham (2014) and Miller et al. (2018) studies were quite limited due
to type of records available for the research, as data was not available on traditional
risk factors and most offender characteristics. Nonetheless, such research offers a
future research agenda for scope and methodology in identifying risk factors as they
operate within the military, and subsequent carryover into the community as active
duty service members are discharged and become veterans.

As a caution to concluding that military culture promotes sexual assault, it bears
emphasizing that an exceedingly small minority of military members commit sex-
ual assault; in fact, most military members adhere to strong core values that respect
the rights of others. As well, the term “military masculinity” is not confined to nega-
tive traits or behaviors. Military culture can encompass positive attributes of a war-
rior such as strength, endurance, toughness, stoicism, service to others, camaraderie,
commitment to value of protection of our nation and its values of democracy, and
forward a mission focus. As such, it would be erroneous to conclude that military
training creates sexual predators. In the military arena, as in the civilian arena, the
factors that are related to the expression of sexual aggression are complex and
reflect an interaction between traits and environment.

One area of exploration has been that of the rates of compulsive sexual behavior
(CSB) as a post-deployment effect. CSB has been characterized as hypersexual
behavior that encompasses inappropriate or excessive urges or fantasies. It has vari-
ously been described as “sexual addiction” or “sexual compulsivity” or “hypersexu-
ality” (Kraus, Voon, & Potenza, 2016; Potenza, Gola, Voon, Kor, & Kraus, 2017,
Krueger, 2016). Some draw a distinction between paraphilic (non-normative sexual
behavior) and non-paraphilic (normative) compulsive sexual disorder (Coleman,
1991). Others have raised concerns that non-paraphilic CSB pathologizes individu-
als with high sexual drive (Moser, 2013). Still others suggest that hypersexuality
may be a symptom of existing mental disorders and not a diagnostic entity of its
own (Winters, 2010). In the most recent Diagnostic and Statistical Manual of Mental
Disorders (DSM) revision, CSB or hypersexual disorder was proposed as a mental
disorder (Kafka, 2010; Reid et al., 2012), but ultimately was not included in the
DSM-5 (American Psychiatric Association, 2013). Nonetheless, whether a diagnos-
tic entity or not, CSB can cause subjective distress or impairment in social function-
ing. Frequent comorbidities in CSB include mood, anxiety, substance abuse, or
personality disorders.

Two studies have examined the incidence of CSB among military veterans using
the Survey of the Experiences of Returning Veterans (SERV), a methodology
designed to describe the post-deployment experiences of Operation Enduring
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Freedom (OEF), Operation Iraqi Freedom (OIF), or Operation New Dawn (OND)
veterans. In the first study, Smith et al. (2014) examined the prevalence of compul-
sive sexual behavior among 258 male veterans. Smith et al. (2014) examined the
rates of response to two items: “Do you or others that you know think that you have
a problem with being overly preoccupied with some aspect of your sexuality or
being overly sexually active?” or “Do you have frequent sexual fantasies, urges, or
repetitive behaviors which you feel are out of your control or cause you distress?”
Though neither of these questions directly address criminal sexual behavior, such as
pedophilia, exhibitionism, or rape, the prevalence of compulsive sexual behavior
provides some data regarding hypersexuality that can be a precursor for sexual
offending. Smith et al. (2014) found the prevalence of CSB in their sample to be
16.7% at the initial interview, dropping to 15.5% at the 3-month follow-up and to
8.8% at 6-months. However, military veteran endorsement of these items was still
substantially higher than the estimated rate of 3—6% in the general population.
Demographically, those with CSB tended to be older (mean age of 37.2 years) than
those without CSB (mean age of 33.3 years), of a minority race or ethnicity, and had
reported more post-deployment stressors and poor relationship quality. Smith et al.
(2014), theorized that veterans may use sexual behaviors as a tension-reducing
mechanism to cope with trauma symptoms. Indeed, 97.7% of those with CSB had a
diagnosis of PTSD, and those with CSB had significantly more severe PTSD symp-
toms than those without CSB (as measured by PTSD Checklist scores). Moreover,
the re-experiencing symptom cluster in particular significantly increased the odds of
CSB. This is an important consideration, given rates of PTSD in veteran popula-
tions. That said, other risk factors for CSB in military veterans were not necessarily
unique to the military experience, as there was no association with deployment/
post-deployment experiences. Rather, as with the general population, childhood
sexual trauma was a core risk factor for CSB in veterans.

In the second study, Kraus et al. (2017), using SERV data, examined the inci-
dence of non-paraphilic CBS in an expanded sample of 820 of military veterans
post-deployment (OEF/OIF/OND). Their study included male and female veterans,
as well as medical and mental health variables. Demographically, males represented
the majority of the sample (60%), though females were over-represented in this
study (40% v. 14.8%) compared to their rate among active duty military personnel.
The average age was 35.1, and non-Hispanic White/Caucasian males represented
the majority of the sample (78%). Approximately half of those sampled were mar-
ried (51%) and had children (53.8%) and with representation across the five
branches of military service. The incidence of CSB was low among female veterans,
at 4.8% (14 of the 327 sampled). Among male veterans, Kraus et al. (2016), found
a high prevalence rate of CSB (13.8%, or 82 of the 493 sampled) relative to civilian
samples (estimated at 3—5%) but cautioned that the rate may have been inflated by
the use of only two questions to identify CSB. Sociodemographic associations of
CSB among male veterans included a higher incidence among White/Caucasian and
Black/African American, higher rates of religious attendance, and a history of
arrest. There was no significant association with number of deployments overseas.
CSB was significantly associated with suicidality, gambling, and sexually transmitted
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diseases. CSB was not associated with PTSD symptom severity or substance use
disorders. Kraus et al. (2016), concluded that CSB may reflect underlying impulsiv-
ity given the significant association with gambling and suicidality, and an unmet
treatment need among returning male veterans.

Are Risk Factors for Sexual Offending in Military Veterans
Similar or Dissimilar to Civilians?

Researchers have just begun to examine the relationship between individual service
member offender characteristics, risk factors and military sexual assault (Durham,
2014; Miller et al., 2018; Turchik & Wilson, 2010). This research is grounded in
reviews of what is known about civilian offender risk, theories that might explain
higher levels of military sex offending, and in the complexities and differences of
military culture and military criminal justice proceedings. There is a large body of
literature related to risk factors for sexual recidivism in civilian populations (Hanson
& Morton-Bourgon, 2005, 2009; Mann, Hanson, & Thornton, 2010). Low risk sex
offenders tend to be older, have female victims, do not have extensive criminal his-
tories, and have engaged in incestual abuse or have victims to whom they are related.
By contrast, high risk sexual offenders tend to have male victims who are unrelated,
strangers, have prior sexual offense histories, have failures while on supervised
community release, and harbor deviant sexual preoccupation.

Researchers agree that several civilian and military offender risk factors are
likely similar: for example, childhood abuse, history of sexual assault, alcohol use
during offense, attitudes and perceptions hostile to women, belief in stereotypical
rape myths, and traditional attitudes regarding sex roles. For example, Turchik and
Wilson (2010) cites three Navy studies that indicated that twice the percentage of
Navy recruits reported perpetrating a rape prior to entry compared to a similar aged
college entry population, and that Navy service member offenders had four times
the rates of childhood abuse compared to the civilian offender sample. In an unpub-
lished master’s thesis, Sankaram (2010) examined whether there were differences in
the personality characteristics of outpatient sexual offenders with and without mili-
tary backgrounds. Sankaram (2010) found that not only were there no significant
differences in the age of offenders or age of victims for participants with and with-
out military backgrounds, but there were also no differences in antisociality and
aggression scores between these groups. These studies suggest that there may be
shared characteristics between civilian and veteran sexual offenders.

However, empirical research examining characteristics of offenders and risk fac-
tors for sexual recidivism among military veterans is limited. A handful of studies
have examined the characteristics of veterans who commit sexual offenses in an
effort to identify potential risk factors. These studies have highlighted high rates of
psychosocial problems in military veterans who commit sexual offenses. One small
descriptive study conducted by Bradley Schaffer (2011) described the characteris-
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tics of 42 male veterans with sexual offenses who were seeking care at the Cincinnati
VA Medical Center between 2004 and 2008. The type of sexual offense was only
broadly described as either “sexual assault” (80% of offenders) or “rape” (20% of
offenders). Most of the veterans were older (mean age of 50.2), white (68.5%) or
black (28.5%), and unemployed (81%). Only 14.2% of the sample were married.
Over 90% were either discharged under honorable or general conditions, with
Vietnam as the most frequent period of service (54.2%) and the Army as the most
common branch of service (54.2%), and only 17.1% were service connected. A
large percentage of the sample had been psychiatrically hospitalized (49%), with
21% reporting a history of hallucinations, 18% with reports of violent behavior, and
16% with suicidal ideations. The most common diagnoses were depression (54%)
and anxiety (50%). Drug abuse was more common (65%) than alcohol abuse (35%).

In another study, again with a small sample of convenience, Schaffer and Zarilla
(2018) described the psychosocial characteristics of 29 military veterans who were
incarcerated in jail for a sexual offense and so identified by the VA’s Veterans
Justice Outreach (VJO) and Healthcare for Reentry Veterans (HCRV). Most were
white (90%), male (97%) and older (average age was 48), almost 50% were esti-
mated to be at risk for homelessness at release, with 38% reporting a prior history
of homelessness. Drug problems were reported in 24% of the sample and alcohol
in 38%. The most common psychiatric diagnosis was major depression or anxiety
(79%), with PTSD at 14%. Ten percent of the Schaffer and Zarilla (2018) sample
reported military sexual trauma and pre-service trauma. The majority were honor-
ably discharged (76%).

In a paper in submission, Paden et al. (2019) examined characteristics of military
veterans detained or civilly committed to a California state forensic hospital under
the Sexually Violent Predator (SVP) law and discharged between 1996 and 2017.
By way of background, the SVP law was first initiated in the State of Washington in
1990 as a civil commitment option post-prison incarceration and reserved for a
small group of highly dangerous sexual offenders. Currently, 20 states and the
Federal Government have such laws. Three criteria must be met in order for a sex
offender to be deemed an SVP: (1) conviction of sexually violent offense, (2) cur-
rent diagnosed mental disorder, and (3) risk to public safety as a result of the mental
disorder. Demographic-clinical characteristics of veterans (n = 134) to nonveterans
(n =243) were examined. Veterans tended to be Caucasian (63.4%) when compared
to civilians (46.5%). African-American veterans represented 20.1% of the sample
when compared to 38.7% of the civilian sample. The rates for Hispanic, Native-
American, and those who identified as other were similar across the groups. The
mean (standard deviation) age of the veterans group at the time of hospital admis-
sion was 53.9 (SD = 11.6), whereas the mean age of the nonveterans group was 45.2
(SD =9.78). The mean length of hospitalization in years for the veterans group was
6.77 (SD = 4.36), whereas the mean length of hospitalization for the nonveterans
group was 7.46 (SD = 4.64). Within the overall sample, 62.7% of veterans met the
diagnostic criteria for pedophilia compared to 39.9% of nonveterans. Further analy-
sis of the data revealed that veterans had a two-fold higher prevalence of pedophilia
diagnosis and higher rates of targeting minor males (under the age of 13) than their
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civilian counterparts. Civilians had a two-fold higher rate of antisocial personality
disorder than military veterans and tended to target females over the age of 13.
Rates of PTSD and combat exposure were not available.

Although these studies provide some insight into the characteristics of veteran
sexual offenders, they are largely descriptive in nature, limiting conclusions about
the factors that may actually serve to increase sexual recidivism risk. In a paper
under submission, Brooks Holliday, Sreenivasan, Thornton, Elbogen, and McGuire
(2018) sought to address this gap in research by examining differences in the char-
acteristics of military veterans who committed a single documented sexual offense
and had a single victim to those who had a history of multiple sexual offenses/or
victims. These characteristics (number of offenses, number of victims) are associ-
ated with persistence of deviant sexual behavior (Hanson & Morton-Bourgon, 2005,
2009), and were therefore used as a proxy for severity of sexual offending behavior.
This analysis used data from the Survey of Inmates in State and Federal Facilities
(U.S. Department of Justice, 2004), which conducted comprehensive interviews of
inmates between October 2003 and May 2004. A total of 1668 identified themselves
as military veterans, and 287 had a sexual offense as their controlling case. Within
this subsample of veteran sexual offenders, 28.9% (n = 83) were classified as having
multiple sexual offenses and/or victims. Among veteran sexual offenders, approxi-
mately 49% had an index offense classified as sexual assault—other (e.g., fondling,
sexual misconduct, gross sexual imposition by force); 34% had an index offense
that was classified as rape—force (e.g., aggravated rape, assault with intent to com-
mit rape); 14% were incarcerated for lewd act with children (e.g., molestation of a
child, indecent behavior with a juvenile); and the remaining 4% committed rape—
statutory—no force (e.g., statutory rape, violation of a child—no force). In contrast to
the findings of Schaffer (2011), nearly 80% had been employed full-time prior to
incarceration; however, consistent with his findings, 83% received an honorable
discharge.

In this study, analyses were conducted to compare the multiple offenses/victims
with the single offense/victim group with respect to sociodemographic, military,
clinical, and criminal justice/offense-related characteristics. Specific characteristics
were selected to reflect risk factors for sexual offending in civilian populations and
common psychosocial concerns in veteran populations (e.g., PTSD, alcohol depen-
dence). Veterans with single offense/victim were younger but did not differ from
those with multiple offenses/victims with respect to rates of combat exposure
(approximately 21% and 17%, respectively). Though combat exposure did not dif-
ferentiate these groups, these data were collected at the beginning of the Iraq and
Afghanistan engagements, and it is unclear if this trend would remain. Both groups
had low rates of PTSD (approximately 9—-10%) and moderate rates of alcohol
dependence (34% for single offense/victim, 45% for multiple offenses/victims).
Regarding offense history, both groups had a similar proportion of victims who
were strangers, but those with multiple offenses and/or victims were more likely to
have a male victim (24% vs. 10% of those with a single offense/victim)—a risk fac-
tor for recidivism in civilian populations. To the extent that individuals with multi-
ple offenses/victims represent a more severe group of sexual offenders, these
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preliminary data provide insight into the characteristics associated with this more
severe group. However, there are important limitations, especially that there was no
comparison group of veterans who have not committed sexual offenses.

Though these studies described here provide initial insight into the factors that
may increase the risk of sexual offending among military veterans, it is important to
acknowledge the limitations. These studies relied on cross-sectional data, and, in
the case of the analysis by Brooks Holliday et al. (2018), used a proxy measure for
risk. In addition, there are some variables that these studies have not considered that
may be relevant to sexual offending behavior. For example, it is unknown whether
there is any link between male military personnel who experience military sexual
trauma as a risk factor for future sexual offending. In the general sexual recidivism
literature, there is a high level of reporting of childhood sexual trauma among sex
offenders, though it is not a factor that predicts sexual recidivism (Hanson &
Morton-Bourgon, 2005).

In addition, these studies leave open questions as to whether PTSD or combat
exposure increases the risk for sexual violence; or what (if any) is the link of war-
zone experiences or military culture on pedophilic behavior. We do know that there
is an increased risk for general violence among veterans as associated with a com-
bination of factors: severity of combat exposure, PTSD, anger, and alcohol abuse
(Blonigen et al., 2016; Elbogen et al., 2010, 2012, 2014).

Though the previously described studies suggest that rates of combat exposure,
PTSD, and alcohol abuse may be high in certain groups of veteran sexual offenders,
there is no clear evidence that these factors contribute to sexual offending or risk of
recidivism in this population. In addition, whether protective factors such as having
housing and social support can reduce the recidivism risk for sexual violence, as
they have been found to do so for general violence among military veterans (Elbogen
et al., 2012) remains unknown.

Unlike the civilian arena, there are no prospective studies of what risk factors
contribute to sexual recidivism among military veterans who are sexual offenders.
It will be important for future research to examine the associations between these
demographic, clinical, and criminogenic factors and offending behavior longitudi-
nally; however, given the paucity of research on this topic, these studies are an
important step toward understanding the factors that are important to consider in
future investigations.

Are There Community Re-entry Challenges Unique
to Military Veterans?

Sex offenders face a number of critical community re-entry challenges. One of the
most notorious challenges is housing. Sex offender registry requirements can be an
obstacle to obtaining stable housing, as can residency restrictions (i.e., laws pre-
venting sex offenders from living near places where children congregate, such as
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schools or parks) (Levenson & Cotter, 2005; Zandbergen & Hart, 2006). Tsai,
Blue-Howells, and Nakashima (2019) identified among the top three unmet needs,
were that of housing for veterans who were registered sexual offenders. Tsai et al.
(2019) note that there is virtually no research on the needs and challenges faced by
veterans who are registered sexual offenders. The analyses by Brooks Holliday
et al. (2018) highlighted that homelessness is a potential issue among military vet-
erans with sexual offense. Though very few veterans in both the single offense/vic-
tim or multiple offenses/victims had been homeless prior to incarceration (less than
4%), this study also examined veterans at risk for homelessness, defined as indi-
viduals who were homeless or in unstable/temporary housing arrangements prior to
incarceration and/or lack of stable housing plans upon release. Nearly 15% of each
group met these criteria for homelessness risk. Moreover, this point-in-time defini-
tion of homelessness is likely a gross underestimate of the true risk for homeless-
ness. In Schaffer’s (2011) sample of veteran sex offenders, 59.4% had one episode
of homelessness and 56.7% had two or more episodes. Limited access to housing
was also identified as the top barrier to reentry in a recent qualitative study of vet-
eran sex offenders (Simmons et al., 2018), further highlighting how critical this
issue can be.

These challenges in obtaining housing are compounded by the lack of housing
services available to veterans with sexual offenses. As noted, there are restrictions
as to where they can reside, as well as the potential for opposition by neighbors who
discover their sexual offense status through Internet sex offender registries.
Moreover, though the VA specifically offers programs designed to target homeless-
ness and has a suite of services available to veterans involved in the criminal justice
system, there are limitations on what the VA can provide. For example, Veterans
Affairs Supportive Housing (HUD-VASH), a program that substantially subsidizes
rents for veterans, excludes those with sexual offenses. In addition, VA Grant and
Per Diem (GPD) programs that pay for up to 2 years of transitional residence
through community partnerships (such as the Salvation Army or Volunteers of
America) also frequently exclude veterans with sexual offenses, in part due to resis-
tance by the community partners.

Housing is not the only challenge that veteran sex offenders face when reentering
the community; there is also the impact of stigma. Seamone et al. (2018) termed the
stigma created by being a sexual offender as “veteran non grata.” Veterans who are
sexual offenders are excluded from Veterans Treatment Courts, a rehabilitative jus-
tice process that diverts veterans from the criminal justice system to treatment ven-
ues (largely VA) (Seamone et al., 2018). In addition to housing challenges, military
sexual offenders face barriers to employment, and ability to re-integrate into society
as a result of this stigma. For example, a qualitative study by Simmons et al. (2018)
explored barriers and facilitators to reentry experienced by a sample of veteran sex
offenders that had left incarceration. Stigma—both external and internal—was
identified as a barrier that affected all aspects of the sex offender reentry experience.
Participants described the way that external stigma affected their own safety (e.g.,
as the target of vandalism), as well as their prospects for employment (e.g., by hav-
ing a job rescinded).
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Participants in this study noted several other obstacles to community reintegra-
tion, including limited access to sex offender-specific treatment that would help to
address their sexual impulses, stating that having access to sex offender treatment—
as well as access to substance use disorder treatment—were important facilitators to
reentry (Simmons et al., 2018). Participants also noted that having formal support
through reentry classes, as well as informal support from family or other offenders,
were key to successful reentry. This highlights the importance of services targeting
clinical and psychosocial needs to facilitate reentry for veterans who are sexual
offenders.

Conclusion

This review highlights the significant lack of information regarding sexual offend-
ing among veterans. Despite the disproportionate rate of sexual offending among
veterans involved in the criminal justice system, there remain more questions than
answers. However, there are several key areas in which further research has the
potential to inform clinical practice and policy.

First, there is a need to better understand risk factors for sex offending in veteran
populations. There are two logical starting points for the identification of these fac-
tors, as described previously: first, risk factors for sexual offending in civilian popu-
lations, and second, risk factors for other violent and offending behavior in veterans.
A Dbetter understanding of risk factors in this population is important for decision-
makers within the justice system (e.g., in guiding placement and classification deci-
sions). It also has important implications for developing interventions to reduce
recidivism risk—for example, interventions consistent with the risk-need-
responsivity model, which indicates that the most effective interventions are those
that target an individual’s dynamic risk factors (Bonta & Andrews, 2017) and which
has demonstrated effectiveness in sex offenders (Hanson & Morton-Bourgon, 2009).

Second, there is a growing movement in the criminal justice system to not only
understand risk factors for sexual offending, but also to identify protective factors
(de Vries Robbé, Mann, Maruna, & Thornton, 2015). Some work in this area has
focused on veterans; for example, Elbogen et al. (2012) identified a number of fac-
tors that were protective against risk of violence in military veterans, including
stable living situation, perception of control over one’s life, positive social support,
and having money to cover basic needs (Elbogen et al., 2012). Understanding pro-
tective factors among veterans who commit sexual offenses will be critical to miti-
gating risk—for example, by finding ways to address psychosocial needs and
promote wellbeing.

In turn, research in these areas has the potential to affect policies related to vet-
erans who are sex offenders. For example, if stable housing does indeed reduce risk
of recidivism, this information could be used to renegotiate the eligibility criteria for
the HUD-VASH program. Also, many veterans involved in the criminal justice sys-
tem receive diversion services via veterans treatment courts (VTCs); however, those
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with sexual offenses are largely excluded from VTCs. A better understanding of
what types of interventions reduce risk of sexual offending in this population might
help jurisdictions feel more comfortable and capable of serving veterans who com-
mit sex offenses through VTCs (Seamone et al., 2018). In these ways, future research
related to this population is the critical next step.
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Chapter 10
The Critical Importance of Time, Place,
and Type of Discharge from the Military

Check for
updates

Elspeth Cameron Ritchie

Introduction

This chapter was first conceived by the editors as one on special populations “to
include women, homeless, and Iraq and Afghanistan veterans”. However, each ser-
vice era and cohort of veterans is its own special population, often defined by where
and when they served.

Thus, another way to conceptualize the veteran population is by either the time
and place in which they served, conflicts in which they fought, or the period of ser-
vice during peacetime.

For convenience these conflicts and/or wars are called by their most commonly
used name, which is often the country in which they take place. These are summa-
rized further below. The chapter also focuses on the “special populations” of female
veterans and homeless veterans.

The chapter opens with a discussion of types of discharges veterans receive when
they leave the military, as that discharge may be critically important to their future
trajectory.

The chapter seeks to broaden the discussion by using a series of composite case
examples. These are drawn from the authors’ clinical experience, to illustrate par-
ticular points. Clinical treatment is not covered in this chapter but may be found in
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other venues (Ritchie, 2015). A limitation of this chapter is the lack of robust data
to support some of the hypotheses. For example there is little to no known data on
legal issues facing female veterans from any conflicts.

Discharges: Honorable, Other than Honorable,
and Dishonorable Discharges

There are several ways that a military member may leave the Armed Forces. The
preferred way is with an honorable discharge, either a routine administrative separa-
tion or with retirement. Administrative separations may be for a variety of reasons
from a scheduled ETS (end of time in service), for pregnancy, for psychiatric rea-
sons, and for misconduct. The administrative separations are classified as honor-
able, other than honorable or dishonorable. In general, honorable discharges offer
access to the Veterans Health Administration (VHA) health care and may offer other
financial benefits. Other-than-honorable or dishonorable discharges usually do not
offer benefits. There have been some recent changes as noted below.

Retirement may occur after 20 years or more of military service, or for medical
reasons. Retirement from the military usually offers both VA care and access to the
military health care system, known as TRICARE. Access to the military health care
system is prioritized, with active duty first, and then to dependents and retirees.
There is also a priority list for the VA, with priority given to recent veterans, those
with service connected disabilities and those below a certain income level. The
determinations is a complex subject, covered further in other sources such as the
Veterans Benefit Administration website (U.S. Department of Veterans Affairs, 2018).

Other service members may be discharged for a variety of less favorable condi-
tions. In the past, many service members were discharged for personality disorders
(Department of the Army, 2005). In the Army these were termed “5-13s”, for the
applicable governing regulations. Although these are technically honorable dis-
charges, they usually did not bring VA benefits, as the condition was considered
existing prior to services (EPTS) (Department of the Army, 2005).

There are other forms of other-than-honorable or dishonorable conditions. Until
relatively recently (2011) service members could be discharged for being homo-
sexual. Other service members have been discharged under a variety of chapter
separations leading to “other than honorable conditions” or OTH. Often these dis-
charges are related to drug offenses. Until recently these “OTH” veterans have had
no access to VA care. Recently this has been changed to allowing them to have
emergency mental health care for up to 6 months (Tsai & Rosenheck, 2018;
U.S. Department of Veterans Affairs, 2017a).

Dishonorable discharges often followed allegations of misconduct, with or with-
out judicial proceedings, such as courts martials. These are more punitive discharges
as Veterans discharged this way have no VA benefits. The stain remains to follow
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them into the civilian word, making employment much harder to find, especially in
fields like law enforcement.

All of those with the above negative discharges are at higher risk for problems
with employment, homelessness, drug issues and legal problems. Studies have
shown that they are far more expensive to society as well because of the tremendous
medical costs related to homelessness (Rog & Buckner, 2007).

President Trump has recently mandated in an executive order that all transition-
ing veterans should have access to VA care following military service for 1 year
(White House, 2018). Full details of implementation of this policy are still being
developed.

The Importance of Military Time Served: Legal Issues Vary

The Wars of Our Fathers: WWI and II and Korea (1918-1953)

The major combat theaters in the past century include World Wars I and II, Korea,
Vietnam, the first Gulf War, and the recent wars in Afghanistan and Iraq (also known
as Operation Enduring Freedom (OEF), Operation Iraqi Freedom (OIF) and by
other names). In general, large cohorts of men and women have gone to war during
these periods, and often define themselves by these wartime experiences.

In the case of the first wars listed, each one has a different age group, a different
cultural context and their own stressors. For example, surviving WWI vets are in
their 90s, Korean vets in their 80s, and Vietnam vets in their 70s. Since the latter
wars since 9/1/2001 have lasted almost 18 years, the ages of affected service mem-
bers are more variable. Sometimes fathers and sons, and mothers and daughters,
have served in the “Long War” which has been used to refer to the conflicts in Iraq
and Afghanistan.

There have been numerous other deployments and combat operations over the
last 30 years, which are not technically called “wars”. These conflicts have been
termed Operations Other Than War (OOTW). These include those in Panama, Haiti,
Bosnia, Kosovo, Somalia and other theaters in Africa and the Middle East.

Humanitarian assistance and disaster relief may also be central to the military
and mission. Although not technically wars between nations they have often been
very dangerous operations, with both combat and other violence. For example,
“Operation Restore Hope” in Somalia transitioned from a humanitarian mission
into armed conflict. Many service members have served in multiple OOTWs during
their military career.

Whether the veteran was drafted or enlisted voluntarily affects their views of
their service. In World Wars I and II, Korea and Vietnam, most service members
either volunteered or were drafted. In the World Wars serving was seen as a patriotic
duty. Units were deployed together, in formations such as battalions or companies.
They stayed together until the wars ended, perhaps for 3 or more years. They also
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returned home from overseas together by ship, to a welcoming United States
(Ritchie, 2002).

In the Korean War (1950-1953) and the Vietnam War (1964—1972) service mem-
bers usually deployed to the theater as individuals for 1 year, rather than as a unit.
Thus, they had less unit cohesion. “Old timers” who were looking forward to head-
ing home did not find much point in getting to know the new Soldiers.

The Korean War has often been called the “Forgotten War”, coming so soon after
World War II. In many ways it was a proxy war between the superpowers during the
Cold War. The return home of American veterans from Korea was further tainted by
fears about “brainwashing”, especially among those taken Prisoner of War (POW)
by the Chinese. Thus, many veterans slipped quietly back in US society, without
highlighting their veteran status (Ritchie, 2002).

There is little known data about criminal activity from veterans in World War I
and II, and other conflicts prior to Vietnam. Whether that was due to an actual lack
of problems or a lack of data collection is not clear. However, those veterans, now
generally dead or in their nineties, will not further be discussed here.

The Vietnam War and Aftermath

The Vietnam War is usually considered to have lasted between 1964 and 1972
although both the beginning and ending had murky dates. Many soldiers and other
service members were drafted or enlisted to avoid the draft.

The Tet Offensive in 1968 led to both major offensives by the North Vietnamese
and a rejection of the war back in the United States. Especially after 1968 many
Service members had mixed feelings about serving—or were decidedly negative.
Large protests against the war escalated throughout the country. The US received
Soldiers back by spitting in their faces and calling them “baby killers” (Camp, 2011).

Veterans from the 8 years of war in Vietnam—until recently, the longest one in
our history—are a very large cohort. They currently are mainly in their 70s. Thus,
they are an aging but still vigorous population. However, the wear and tear of
aging— no longer working, failing bodies, losing spouses—is taking its toll.

As mentioned above, veterans who served in Vietnam came home to a changing
and often hostile United States (Camp, 2011). Many “dropped out” of conventional
society. They often shunned the Veterans Affairs hospitals (Camp, 2011).

There was little mental health support back home for the veterans on their return.
Importantly the formal concept of post-traumatic stress disorder (PTSD) had yet to
be developed. Over time, however, many more mental health services were devel-
oped. In the VA system, veteran centers (“Vet centers”) were fielded to provide
“store front counselors”.

PTSD emerged as a diagnosis in 1980, mainly based on the psychological
sequelae of combat from Vietnam. PTSD was characterized by flashbacks, numb-
ness and avoidance, and hypervigilance (8, DSM III). Along with the emergence of
this new diagnosis, grew fears of “ticking time bombs” who were feared to be prone
to unprovoked violence.
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A far more common problem was and is unemployment and homelessness. Of
course, homelessness is a ubiquitous problem, both among veterans and the civilian
population. However, it was with Vietnam veterans that their homelessness really
claimed public attention.

In the author’s experience in working with both Vietnam and other veterans, in
many cases the slide into homelessness is gradual. Musculoskeletal problems or
other disorders may prevent working. Problems with relationships lead to the end of
a relationship and moving out of a wife or girlfriend’s house. Coach surfing yields
to sleeping in a car, and then to the shelter or street.

In regards to the legal system, homeless individuals are far more likely to commit
so called “nuisance crimes”, e.g., trespassing or urinating in public places. They
often rotate between the streets, the jails and psychiatric hospitals. Where they end
up depends more on the customs and culture of the native police force and the judi-
ciary than on the actual crimes.

It has long been known that jails are now where most mentally ill are housed. It
is generally estimated that about 10% of the inmates in jails are veterans. (These
issues are covered in more detail in other chapters in this volume.)

The Veterans Administration has made heroic efforts to minimize homelessness.
If a veteran is eligible for services, they may receive a variety of benefits (please see
other chapters for details).

Case Example

Mike is a 75-year-old veteran who presented to the homeless center of the VA for
clearance for a housing voucher. He was not interested in treatment for his alcohol
use or PTSD symptoms.

He had been housed until a break-up with his girlfriend 5 years earlier. He
stayed with friends and family for a while, but wore out his welcome there, so he
slept in his car. He refused to go to a shelter.

He had been in and out of jail, mainly for trespassing and public drunkenness.
His jail stays were typically brief.

He eventually got housing through the VA and the “Housing First” program,
which did not require sobriety. A public defender worked with him to get him into a
veteran’s court.

He finally decided to seek help for his PTSD and heavy alcohol use. Although he
did not achieve complete sobriety, his symptoms dramatically improved and his
quality of live was much better, once he was off the streets.

1990 Onwards

After Vietnam, the draft essentially ended. Since then, service members in the US
military have been voluntary enlistees.

The first Gulf War (1990-1991) was relatively very brief, with few casualties,
and considered a victory. PTSD and other psychological consequences of war were
relatively rare. However, there was the emergence of mysterious physical illnesses,
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known then as “Gulf War syndrome”. In general, this syndrome is believed to be
related to a combination of toxic exposures, to include nerve agents, sand, petro-
leum products and other stressors.

There were numerous operations other than war (OOTW) before and after the
first Gulf War. This author deployed to Somalia in 1993. Although Operations
Restore Hope started as a humanitarian mission it turned into a combat one. The
events depicted in “Black Hawk Down” lead to the cessation of American involve-
ment in Africa for many years. However, allies served in Rwanda, the Congo and
other bloody scenarios.

There is little hard data in the legal system available for these conflicts between
Vietnam and the wars before 9/11. There does appears to be a connection between
the use of an antimalarial medication, mefloquine, and suicide and violence.
Mefloquine was used by in Somalia in 1992—-1993, numerous other African nations
throughout the last thirst years, the first year in the Iraq War, and the first 10 years
of war in Afghanistan. There have been anecdotal reports of major psychiatric prob-
lems in Soldiers and Marines (Nevin & Ritchie, 2015).

Peacetime Veterans

There are many millions of veterans who served in times of relative peace, or who
served in non-conflicts during wartime and other conflicts. Again, data is not avail-
able as to what their rate of criminal offenses are compared to other combat veterans.

Anecdotally, however, these veterans do not do as well as those who have served
in combat (personal communication, Dr. Maria Llorente, March 2018). Why is that?
There are several reasons. Non-combat veterans are less likely to receive benefits
from the VA. These benefits are both financial (e.g., service connection disability,
pensions, etc.) and health care related.

In addition, they probably have less of a social connection to other veterans.
They are also less likely to receive a “hero’s welcome™ home or to get other services
offered to combat veterans.

9/11 and the Aftermath

Troops deployed into Afghanistan shortly after 9/11/2001. They invaded Iraq in
March of 2003. Veterans from these conflicts will be considered together, since
many deployed repeatedly to one or both theaters of war. There were some differ-
ences and some similarities.

For many years after the initial invasion in 2001, the Afghanistan war was slower
paced. On the other hand, the fighting in Iraq was especially intense during
2004-2008. Troops mainly withdrew from Iraq in 2010, but there is a continued
military presence in Afghanistan.
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Soldiers were usually sent for a year, although some were extended up to 15
months during the “surge” in 2005-2006. Marines usually went for 6-7 months. All
services faced frequent deployments with short “dwell times” (times back in garrison).

Troops faced improvised explosive devices (IEDs) and other forms of bombs,
initially mainly in Iraq and then in both conflicts. As a result, many suffered from a
wide variety of injuries, to include facial burns, amputations and traumatic brain
injury (TBI).

The most recent wars in the Middle East have produced robust advances in
screening, detection and treatment of both PTSD and TBI. Research both in the
theater of war and back home has been extraordinary (Gallaway, Millikan, Bell, &
Ritchie, 2014). With awareness of the prevalence of PTSD and TBI have come mon-
ies for reintegration and treatment.

PTSD and TBI became the “signature wounds” of the war. Both were often due
to the “signature weapon” of the war, the blast. Soldiers suffered multiple other
severe and mild injuries, to include amputations and genital injuries. Both PTSD
and TBI can contribute to increased irritability and impulsivity. Pain is another
trigger.

While it is unclear as to the exact contributing factors of PTSD, TBI, pain and
other injuries, there is an increase in several types of charges in recent veterans.
These include domestic violence and weapons charges. There is not much published
research on this topic. Research has shown increased violence associated with
younger age, lower ranks and more exposure to combat (Gallaway et al., 2014).

There have also been about 50,000 wounded in these last wars. Many survived
severe injuries which would have killed them in other years, such as multiple ampu-
tations and head wounds. Along with injury comes pain, disabilities, and addiction
to opiates.

Many veterans also use marijuana to counter act their post-traumatic stress symp-
toms. With the decriminalization and/or use of medical marijuana common trends in
America, it is hoped that this will not lead to a new wave of incarceration.

After 9/11/2001, with the conflicts in Afghanistan and Iraq, there was a tremen-
dously positive attitude towards the military members, which persists today. There
is tremendous support for the recent veterans.

Case Example

Sean was a 34 year old veteran of both Afghanistan and Iraq who had been honor-
ably discharged 5 years prior to being arrested for breaking and entering. He was
working as a contractor doing security when he gathered with fellow veterans from
his Army unit. One night they mourned the loss of one of their colleagues who had
killed himself recently.

Sean got very drunk, and apparently had a flashback. He entered a neighboring
bar and moved through it room by room, apparently clearing the rooms. He was
apprehended by local police but fought with them, kicking one in the kneecap.

The next morning he awoke in jail. He did not remember any of the prior nights
events. However a video camera had recorded his strange movements.
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After learning of his service and numerous medals the judge sentenced him to
time served and probation.

Female Veterans

Although there is a lot of information about clinical issues for female service mem-
bers and veterans, there is a dearth of published information about legal and forensic
issues. That is likely because women commit crimes less often, in general and in
particular for female veterans. Having said that there is no data known to this author
on the relationship between female veterans and the criminal justice system.
Therefore, this section will attempt to discuss what is known and to speculate how
these issues may intersect with legal issues in the coming years.

We do know that the suicide rate among female veterans is about 4 times as high
as their civilian counterparts. This is likely reflective of their increased familiarity
and possession of firearms (Ghahramanlou-Holloway, George, Careno-Ponce, &
Garrick, 2015; Price, 2018; U.S. Department of Veterans Affairs, 2017b).

The prevalence of sexual trauma in the military has been widely reported on. The
combination of sexual trauma and trauma from combat leads to higher rates of
PTSD, depression, substance abuse. For a summary see (Bell & McCutcheon, 2015).

Women in the military are of reproductive age. There is a high rate of unintended
pregnancy, often cited as twice the civilian rate for matched cohorts (Grindlay &
Grossman, 2013; Lindberg, 2011; Robbins, Chao, Frost, & Fonseca, 2005). This is
probably due to a number of factors: in deployed environments birth control may or
may not be easily accessible. In many countries where service women are stationed,
such as Korea and Japan, abortion is illegal. TRICARE, the military health care
system, does not cover abortion, except in the case of rape or incest. There is also a
high rate of divorce for enlisted female service members compared to their civilian
counterparts (Karney, Loughran, & Pollard, 2012). So, many young women find
themselves as single mothers. They may or may not be able to sustain both a mili-
tary career and motherhood, often depending on what family support is available.

So, they often decide to leave the military, planning to get a job or go back to
school. But the cost of childcare may make those goals difficult. Thus, like their
male counterparts they may end up staying with family or friends or otherwise
couch surfing. Shelters are primarily available to men without families.

In the authors’ experiences, but not yet in the literature, the legal difficulties
female veterans get into are related to drug abuse, and domestic violence. Perhaps
they may remain in a relationship with someone who is sexually trafficking them,
because they are dependent on heroin or other substances.
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Case Example

Ashley is a 28 year old single mother of 2 children, ages 2 and 4. She had done well
in the military, raising quickly to the rank of sergeant. However when she became
pregnant for the second time, she decided she could not maintain a military career
and deploy, while being a mother.

She thought she would go back to school and get a business degree. However,
despite some help from her mother, she could not afford rent and child care. She
accumulated debt and was evicted from her apartment.

She lived with her mother and her children for a while, but it was cramped quar-
ters. Her mother’s boyfriend insisted that she leave by the end of the month. She left
her children off at child care, penned a note, saying she loved them, then went to a
park and shot herself with her mother’s boyfriends’ Glock.

Conclusion

Veterans are a varied group, ranging from their early 20s to centenarians. While
drawn from many segments of the American population, they often define them-
selves depending on the time and war in which they served. These include both
major conflicts, such World War II, Korea and Vietnam and the recent wars, and
smaller scale missions such as in Bosnia, Somalia and humanitarian missions.

Depending on the time in service, their homecoming, and numerous other fac-
tors, they thrive—or do not—in US society. Those who do not thrive and become
homeless are often entangled in the legal system often for relatively minor crimes
Rarely, serious crimes occur, often dealing with domestic violence and gun charges
(Gallaway et al., 2014). Other risk factors for legal problems include the physical
and psychological effects of war. These include, but are not limited to, PTSD, TBI,
and addiction to narcotics.

The wars in Iraq and Afghanistan have dragged on, without clear victories. At the
time of writing of this chapter, the United States has been in Afghanistan for almost
18 years. Patriotic support for the military persists, but the funding for various mili-
tary and veterans health and addiction programs is less clear. We believe that fund-
ing is essential to decrease entanglement in the criminal justice system.
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