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CHAPTER 1

The EU Food Sector

Liesbeth Dries

1.1 INTRODUCTION

This chapter will provide a brief introduction to the EU food sector. The
food sector encompasses several stages of the food supply chain: the agri-
cultural inputs industry, the agricultural sector, food manufacturing, food
wholesale and food retail. In this chapter, the focus will be on the down-
stream segments of the food supply chain. The agricultural inputs industry
will not be discussed. Sections 1.2 and 1.3 will present figures on the
structure and competitiveness of the EU food manufacturing sector.
Section 1.4 will discuss developments in the food retail sector and the
functioning of the food supply chain as a whole.

The EU food sector has undergone tremendous changes in the post-
war period under the influence of technological developments, improve-
ments in people’s standards of living and the increasing globalisation of
food supply chains. Examples of technological improvements that allowed
for more convenience in food preparation at home included, for instance,
the invention and spread of microwave ovens in household kitchens. These
developments, together with rising incomes and an increase in the number

L. Dries (<)
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of women on the job market, triggered rapid developments in the food
processing and retail sectors such as the increased offer of convenience
foods and pre-cooked meals (Nisbets 2019). A parallel development since
the end of the 1960s was the increasing popularity of dining out and the
subsequent rise in the food service sector (Nisbets 2019). The latter devel-
opments are directly linked to the increasing living standards of European
citizens in the post-war period. In line with the increase in wealth, the
share of total household expenditures on food has decreased from over
30% at the end of the 1950s to around 12% (EU average) by 2017 (BBC
2018; Eurostat 2018). Still, the EU average hides wide diversity across
member states. For instance, the share of food in total household expen-
ditures is almost 28% in Romania, while it is only 8% in the United
Kingdom (Eurostat 2018). A major driver of change in the food sector in
recent years results from changing consumer preferences towards sustain-
able and ethical consumption practices.

1.2  Tue EU Foobp SeEcTor! IN FIGURES

The EU food sector had a total turnover of 1109 billion Euro in 2016 (up
from 1061 bio Euro in 2012) and employed over 4.6 million people
(up from 4.5 mio people in 2012) (ECSIP Consortium 2016;
FoodDrinkEurope 2018). Small- and medium-sized enterprises make up
48% of the sector’s total turnover and 61% of total employment
(FoodDrinkEurope 2018). The EU food sector is a major player on global
markets: total exports amounted to 110 billion Euro (17.9% of global
exports) and total imports to 75 billion Euro in 2016 (FoodDrinkEurope
2018). The main sub-sectors in the EU food industry are the bakery,
meat, dairy and drinks sectors. Together they accounted for about 60% of
the total turnover, more than 70% of total employment and more than
50% of the export market share in the food sector in 2015
(FoodDrinkEurope 2018).

The member states with the largest food sectors are France, Germany,
Italy, the United Kingdom and Spain. Also Poland has a substantial food
sector, employing almost 10% of all EU food sector employees. Table 1.1
provides an overview of the main structural features of the food sector in
these six main food manufacturing member states. France has the largest
food sector in terms of both turnover and in the number of employees,

'Tn this section, the food sector refers to the food (and drinks) manufacturing sector only.
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Table 1.1 Structure of the EU food sector in sclected member states, 2016

Turnover No. of No. of Turnover — Employees/
(bio Euro) employees companies  (mio Euro)/  Company
(000) Company

France 179.8 623.4 59,757 3.0 10.4
Germany® 171.3 580.0 5940 28.8 97.6
Italy 133.1 385.0 56,500 24 6.8
Poland 56.1 4215 14,324 39 29.4
Spain 96.4 480.0 28,038 34 17.1
United Kingdom 118.2 434.0 6815 17.3 63.7
Total EU 1069.9 43354 250,339 6.3 26.6

Source: FoodDrinkEurope (2018) and own calculations

*Only companies with more than 20 employees have been included

Table 1.2 Structure of the EU food and drink industry, 2012

Turnover No. of Turnover per Persons Employees
(bio Euro)  enterprises enterprise employed per
(mio Euro) (1000) enterprise
EU-28 1061 288,655 3.7 4515 15.6
United States 652 25974 25.1 1550 59.7
Australia 71 13,018 5.4 240 18.4
Brazil 186 4959 37.5 1615 325.7
Canada 73 8318 8.7 266 32.0

Source: ECSIP Consortium (2016) and own calculations

followed by Germany. Food companies in Germany and the United
Kingdom are larger in scale compared to the other main food-producing
member states and compared to the EU as a whole.

Table 1.2 benchmarks some of the characteristic features of the EU
food industry against a number of its main competitors. We observe that
the EU food industry is larger in terms of both turnover and employment
compared to the benchmark countries. On the other hand, the productiv-
ity of the food sector, measured as the total turnover per enterprise, is
lower in the EU than in the benchmark countries. Especially food compa-
nies in Brazil (ten times) and the United States (seven times) have a much
higher turnover per enterprise than EU food companies. This observation
can be linked to the relatively small size of EU food companies. In terms
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of the number of employees per enterprise, EU food companies are on
average four times smaller than their US counterparts and more than 20
times smaller than Brazilian food companies.

1.3 COMPETITIVENESS OF THE EU FooD SECTOR?

Competitiveness of the EU food sector can be assessed based on different
indicators: as a share of value added in the manufacturing industry, labour
productivity, relative trade advantage, world market share or degree of
innovativeness. Wijnands and Verhoog (2016) have made an assessment
of the overall competitiveness performance of the EU-28 for the food and
drinks industry and conclude that the EU’s competitiveness is low com-
pared to especially Brazil and the United States. Interestingly, using the
insights from Wijnands and Verhoog (2016), ECSIP Consortium (2016)
shows that the competitiveness of the EU food sector improved between
the periods 2003-2007 and 2008-2012 when looking at the relative trade
advantage and the world market share. However, indicators of the EU
food sector’s share in total manufacturing, labour productivity and value
added worsened compared to the benchmark countries (United States,
Australia, Brazil and Canada) over the same periods. While these observa-
tions seem counterintuitive, a potential explanation can be that the com-
petitiveness of the EU food sector is based on product differentiation
through quality (ECSIP Consortium 2016). Successful quality differentia-
tion can earn a price premium for EU food products, and cost-related
competitiveness indicators such as labour productivity will have less of an
influence in international markets. The focus on the quality of EU food
production is also found in the EU regulatory framework, for example,
the EU Food Safety Law (see Chap. 16) and the EU Food Quality Policy
(see Chap. 17).

The competitiveness of the food sector can also be assessed based on
the degree of innovativeness. In general, the food industry is regarded as
being less innovative than other industries, when comparing the shares of
patent applications with the European Patent Office in total patent appli-
cations of the manufacturing sector. For instance, the share of patent
applications by the food and drinks sector is only 2—-3%, while it is 8-10%
for the automobile and pharmaceuticals sectors (INNOFOOD-SEE
2013). Figure 1.1 shows that the EU food (and drinks) sector has a

2In this section, the food sector refers to the food (and drinks) manufacturing sector only.
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Fig. 1.1 R&D private investment in the food sector, percentage of output, aver-
age 2013-2015. (Source: Own representation based on FoodDrinkEurope 2018)

relatively low R&D investment intensity, that is, the share of R&D invest-
ment in total output of the sector, compared to a number of other food
industries around the world. Especially the food industries in Australia,
the United States, Japan and South Korea outperform the EU in terms of
innovativeness. However, a large diversity also exists across member states
within the EU. Figure 1.2 provides an overview of R&D intensity per
member state. This shows that Finland and the Netherlands are frontrun-
ners in food innovation within the EU, and their performance comes close
to matching that of the best performing global benchmark countries. On
the other hand, Romania, Bulgaria, Slovakia and Cyprus have a very low
degree of R&D investment in the food sector.

1.4  FuncrioNING OF THE EU Foop SurrLy CHAIN

In the past decade, some concern has risen about the functioning of the
EU food supply chain and in particular about the position of farmers in
the supply chain. This concern stems on the one hand from the increasing
deregulation of EU food markets, causing greater exposure to market
imperfections and increased price volatility, with farmers running the risk
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Fig. 1.2 R&D private investment in the food sector by member state, percent-
age of output, average 2013-2015. (Source: Own representation based on
FoodDrinkEurope 2018)

of becoming the main shock absorbers in the supply chain for market risks
and price volatility (AMTF 2018). Figure 1.3 gives some support to this
concern. The figure shows the monthly evolution in agricultural prices,
producer (processor) prices and consumer prices in the EU. It is clear that
agricultural prices are much more volatile than prices of processed prod-
ucts and retail prices.

In addition to the influence of increased global integration of the EU
food market, the alleged low bargaining power of farmers—who are
weakly organised and up against highly concentrated processing and retail
sectors—may exacerbate the vulnerable position of farmers in the food
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Fig. 1.3 Agricultural (API), producer (PPI) and consumer (CPI) price index
developments in the EU, (2015 =100),2011-2017. (Source: Own representation
based on Eurostat 2019)

supply chain.? Section 1.4.1 will take a closer look at developments in the
retail sector, in particular the rising concentration in the sector. At the
invitation of the Europecan Commission, an expert group—called the
Agricultural Markets Task Force—developed policy recommendations to
strengthen the position of farmers in the agricultural food chain. These
recommendations include increased market transparency, a ban on unfair
trading practices and changes to competition rules to allow farmers to
work together in producer organisations (AMTF 2018). Section 1.4.2 will
discuss some of the recent policy developments, especially in relation to
the ban on unfair trading practices.

3Note that there may be other reasons than the weak bargaining power of farmers that can
explain an imperfect pass-through of price changes along the supply chain. The fact that
agricultural products make up just a (small) share of the total value of processed and con-
sumer products and the presence of adjustment and menu costs (the cost for firms to change
their prices) may also play a role (see, for instance, Vavra and Goodwin 2005 for an
overview).
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1.4.1  The Growing Importance of the Retail Sector in the Food
Supply Chain

A major concern about the functioning of the EU food supply chain
relates to the extent of retailers’ bargaining power vis-a-vis their suppliers
because of increasing retailer concentration, the formation of buying alli-
ances and the development of retailers” own brands or private labels
(Chauve and Renckens 2015). Food retail markets are becoming increas-
ingly concentrated. Figure 1.4 shows the market share in total edible gro-
ceries of the top five retailers in each EU member state. Average (top five)
retailer concentration in the EU has increased from 35% in 2004 to 46%
in 2012. Retailer concentration varies widely across member states, from
over 60% in Germany, Austria and Estonia to barely 20% in Italy, Romania
and Bulgaria. Moreover, Fig. 1.4 shows a rapid rise in retailer concentra-
tion in the new EU member states. The market share of top five retailers
in the edible groceries market has increased with more than 10 percentage
points in all member states that have acceded the EU since 2004, except
for Hungary. Looking at the EU market for edible groceries as a whole,
the top ten of retail companies include Carrefour, ITM, Rewe Group,
Tesco, Edeka, Aldi, Ahold, Schwarz Group, Auchan and Leclerc. The

80
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Fig. 1.4 Market share of the top five retail groups in the total edible groceries
market in different EU member states, percentage, 2004-2012. (Source: Own
representation based on European Commission 2014)
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combined EU market share of these ten companies increased from 26% in
2000 to 31% in 2011 (European Commission 2014).

The increasing concentration in the retail sector is augmented by a
growing network of national and European buying alliances
(FoodDrinkEurope 2016). A buying alliance is “an organization created
by several shops or retailers with the aim of improving their purchasing
conditions [...] particularly to strengthen the retailers’ bargaining power
through higher volumes to reduce purchasing costs, for the procurement
of large international brands or for private labels” (European Commission
2014, p. 52). Buying alliances operate across different EU member states,
for example, AMS and EMD are active in 22 and 20 member states,
respectively (European Commission 2014).

Finally, private label products are increasingly being seen by retailers as
a tool for building client loyalty and strengthening their brand image.
While offering value for money to consumers, private labels offer an
opportunity for creating higher margins to retailers (European Commission
2014). Private label market shares have increased for most product cate-
gories in the EU between 2004 and 2012 (Chauve and Renckens 2015).
The private label market share (for selected edible and non-edible grocer-
ies) is as high as 42% in the United Kingdom, 39% in Spain, 32% in
Germany and 28% in France (PlanetRetail 2013).

1.4.2  Policy Initiatives to Improve Favmers’ Position
in the Food Supply Chain

On 17 April 2019, the Directive (EU) 2019 /633 on unfair trading prac-
tices in business-to-business relationships in the agricultural and food sup-
ply chain (UTP Directive) came into force. The UTP Directive is part of
the wider EU policy agenda that follows up on the recommendations of
the Agricultural Markets Task Force (see AMTF 2018). Other examples of
policy initiatives under this policy agenda are improved possibilities of pro-
ducer cooperation in the Omnibus initiative and measures undertaken by
the Commission to enhance market transparency, such as the Food Price
Monitoring Tool (see Eurostat 2019).

The UTP Directive aims to prevent the imposition of unfair trading
practices on suppliers who, due to their weaker bargaining power and lim-
ited legal and financial means to litigate, may be forced to accept unfair
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practices to maintain commercial relations with buyers in the supply chain.
Suppliers in the context of the UTP Directive include not only farmers,
and their organisations, but also downstream suppliers of agri-food prod-
ucts such as small and medium manufacturers or distributors (European
Commission 2019).

The UTP Directive provides mandatory rules that outlaw certain unfair
trading practices. These rules will complement existing member states’
rules as well as voluntary initiatives of the industry. National legislation on
UTPs exists in the majority of EU member states. The choice of the legal
instrument of a directive aims at leaving the necessary leeway for member
states to incorporate the UTP Directive into national legislation, while
providing an EU-wide framework and ensuring a level playing field.
Member States will have 24 months, starting April 2019, to introduce the
new rules into national legislation. They are furthermore obliged to desig-
nate a public authority charged with enforcing the rules. This body can
conduct investigations and impose fines in case of infringements (European
Parliament 2019).

The Directive prohibits 16 specific unfair trading practices. “Black”
unfair trading practices are prohibited under all circumstances. “Grey”
practices are allowed if the supplier and the buyer agree on them before-
hand in a clear and unambiguous manner. The ten black unfair trading
practices are (European Commission 2019):

— Payments later than 30 days for perishable agricultural and food
products

— Payments later than 60 days for other agri-food products

— Short-notice cancellations of perishable agri-food products

— Unilateral contract changes by the buyer

— Payments not related to a specific transaction

— Risk of loss and deterioration transferred to the supplier

— Refusal of a written confirmation of a supply agreement by the
buyer, despite request of the supplier

— Misuse of trade secrets by the buyer

— Commercial retaliation by the buyer

— Transferring the costs of examining customer complaints to the
supplier
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The grey unfair trading practices include (European Commission 2019):

— Return of unsold products

— Payment of the supplier for stocking, display and listing

— Payment of the supplier for promotion

— Payment of the supplier for marketing

— Payment of the supplier for advertising

— Payment of the supplier for staft of the buyer, fitting out
premises

1.5 CONCLUSIONS

The EU food sector makes a considerable contribution to the EU econ-
omy, both in terms of turnover and employment. Compared to other
major food producers around the world, the EU food sector includes a
large share of small- and medium-sized enterprises. This translates into a
relatively low level of productivity, per enterprise and per employee. On
the other hand, the EU holds a very competitive position in world food
trade. The EU food sector is regarded as a less innovative sector when
compared to other manufacturing sectors as well as in comparison to some
of'its global competitors. However, major differences exist between mem-
ber states in the EU and some member states, such as Finland and the
Netherlands, have high levels of private R&D investment intensity. In
recent years, concern has risen about the vulnerable position of farmers
and small- and medium-sized suppliers in the food chain. This has resulted
in a number of policy initiatives such as the Directive banning unfair trad-
ing practices.
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CHAPTER 2

EU Food Law: A Very Short Introduction

Kai Purnbagen

2.1 EU Law anD Foobps

The regulation of the European food market has ranked high on the
agenda of the EU since the foundation of the European Communities
(EC) (Krapohl 2007, 38; Purnhagen 2013, 27). The law on trade in agri-
cultural commodities and particularly in foods has shaped the architecture
of EU law and the EU as such in a way that is probably not comparable to
any other area of EU law. Food law touches upon the life of every citizen
inside of the EU. Via trade, it also touches a growing amount of people
outside of the EU (Bradford 2012, 1; Sinopoli and Purnhagen 2016), on
a daily basis and at every stage of one’s life. Foodstuffs are regulated at
several levels of the EU, that is, at Member State and EU levels. Most of
EU food law follows a maximum harmonization structure, which means
that EU law provides a comprehensive legislative framework, while
Member States have little leeway to adjust their own laws (Vos and Wendler
2006, 74; Faure 2018, 283). Consequentially, this contribution focuses
on the regulation of food law at EU level.
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At EU level trade in foods is dealt with in primary and secondary laws.
With the coming into force of the General Food Law (hereinafter GFL)
(European Parliament and Council 2002), and subsequent comprehensive
secondary legislation, most food trade-related issues are regulated at a sec-
ondary level. The lion share of EU food law hence concerns secondary legisla-
tion. According to Art. 3 (1) GFL, which applies to the GFL only, ‘food law’
means the laws, regulations and administrative provisions governing food in
general, and food safety in particular, whether at Community or national
level; it covers any stage of production, processing and distribution of food,
and also of feed produced for, or fed to, food-producing animals.”

2.2  Prmvary EU Foop Law

Foodstufts fall within the regime of the free movement of goods according
to Art. 34 Treaty on Functioning of the European Union (TFEU). Hence,
any quantitative restriction of food trade in the EU or measures having an
equivalent effect are prohibited in the EU. However, when “food” is clas-
sified as an agricultural product, the special regime of the Common Market
Organisation (CMO) applies. As this contribution covers “food law” only,
I will leave aside the regulations pertaining to agricultural products. To
realize the free movement of goods in the EU, EU institutions may initiate
secondary legislation based on Art. 114 TFEU. Art. 114 TFEU is the so-
called internal market clause, as it serves as the competence norm for sec-
ondary legislation enacted to establish the internal market. As such, it also
serves as the basis for all secondary food laws in the EU. The tests attached
for a legal act to be compatible with the requirements of Art. 114 TFEU
are relatively lax. Only in one case, the infamous Tobacco judgement, has
the Court declared a secondary legal act not to be in compliance with the
requirements of (current) Art. 114 TFEU (Weatherill 2011, 827). For EU
food law, the provisions of Art. 114 (III, IV, V and IIX) TFEU deserve
special attention. Art. 114 III TFEU requires the Commission to base its
legislative proposals on a high level of health, safety, environmental
and consumer protection. In determining this high level, the Commission
has to take into account new developments based on scientific facts.
Whether this high level is maintained or these scientific facts are actually
taken into account in the final measure depends on the decisions taken by
the Council and the Parliament in the legislative procedure, which are,
however, according to Art. 114 III TFEU obliged “to achieve this objec-
tive.” In drafting most measures of food law, a high level of health and
safety was taken into account. If Member States want to deviate from
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these harmonized measures, they can do so to “maintain national provi-
sions on grounds of major needs referred to in Article 36, or relating to the
protection of the environment or the working environment,”! or if “new
scientific evidence relating to the protection of the environment or the
working environment™? is available. However, if they do, they have to
“notify the Commission of these provisions as well as the grounds for
maintaining them.” Member States have to inform the Council if specific
problems of public health arise, according to Art. 114 IIX TFEU.

2.3  SECONDARY Law

Art. 114 TFEU provides the basis for secondary food law. The limits set
by Art. 114 TFEU hence provide the major legal framework for the deter-
mination of the content of EU food law. Unlike most of the other areas of
secondary internal market law, EU food law follows a horizontal structure,
with parts of the GFL setting out the framework and general principles
which need to be applied to all food law in the EU and all stages of food
production.

2.3.1 General Food Law

The GFL sets out general horizontal requirements applicable to the food
market in the EU. According to Art. 4 (1) GFL, parts of the GFL follow
a food chain approach (Vapnek 2007), which means that it applies “to all
stages of the production, processing and distribution of food, and also of
feed produced for, or fed to, food-producing animals.”

2.3.2  Important Definitions

Art. 2 GFL stipulates that ‘food’ (or ‘foodstuff’) means any substance or
product, whether processed, partially processed or unprocessed, intended
to be, or reasonably expected to be ingested by humans.” It includes
“drink, chewing gum and any substance, including water, intentionally
incorporated into the food during its manufacture, preparation or treat-
ment.” Several products are not considered “food,” most importantly
feed and live animals unless they are prepared for placing on the market for

!Art. 114 III TFEU.
2Art. 114 IV TFEU.
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human consumption as well as products such as medicines which are cov-
ered by a special regulatory regime.

2.3.3  The Geneval Principles of Food Law

Art. 5-10 GFL are designed as general principles for the whole EU, which
are according to Art. 4 IT GFL “to be followed when measures are taken.”
This includes amending of all existing national food laws. All measures
need to apply and balance the general objectives as mentioned in Art. 5
GFL, such as a high level of protection of human life and health, protec-
tion of consumers’ interest, animal health and welfare, and plant health
and the environment, and the free movement of food and feed in the
Union. Where appropriate, existing scientific standards have to be taken
into consideration in the development or adaption of food law. To achieve
the objective of a high level of protection of human life and health, food
law has to be based on a scientific risk assessment.®> Where a possibility of
a harmful effect on health is identified but scientific uncertainty persists,
the precautionary principle allows the adoption of provisional risk man-
agement measures.* In addition, the protection of the consumers’ interest,
in particular the prevention of misleading practices, guides the food mar-
ket.® Art. 9 and 10 GFL make certain that public consultation and public
information are essential elements of the regulatory framework.

2.3.4  The General Obligations of Food Trade

Arts. 11-13 GFL are designed as general obligation of food trade with the
EU and the EU’s role in international trade. Major rules include import-
ers’ and exporters’ obligation to comply with EU food law, unless the
target country applies differing laws. The EU also submits to the develop-
ment of and adherence to international standards, where appropriate.

2.3.5  The General Requirements for Food Law

Arts. 14-21 GFL set out the general regulatory requirements for food law.
According to the rationale of the GFL triggers regulatory interference
when a food is unsafe.’ The obligation to secure that food on the internal

3Art. 6 GFL.
*Art. 7 GFL.
*Art. 8 GFL.
®Art. 14 GFL.
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market is not unsafe is according to Arts. 17 (1) and 19 GFL primarily
with the food business operator (FBO). Member States have a duty to
enforce, monitor and verify FBOs in exercising their duty.” Note that the
FBOs duty is not to provide safe foods but rather to ascertain that food
which is on the EU market is not unsafe. This differentiation is an impor-
tant one, as the standard of proof for FBOs and Member State authorities
is more relaxed in this sense (Purnhagen 2015). Note also that what is
understood as “unsafe” is determined legally. The term does cover food
not only which is injurious to health but also such that is unfit for human
consumption.® Furthermore, the law defines certain issues as unsafe, such
as when one foodstuff of a batch is considered “unsafe,” then all other
foods of the batch are considered “unsafe” as well.” Art. 14 GFL provides
a catalogue of these unsafety definitions. Other secondary legislation
extends this list, such as Art. 24(1) Regulation 1169,/2011, whereby all
foods that have passed the “use by” date are considered “unsafe.”

The obligations for FBOs, after such “unsafeness” was identified, are
enumerated mostly in Art. 19 GFL. Depending on the gravity of risk for
the final consumer and whether the product has already reached the final
consumer, FBO has to initiate withdrawals, recalls or information mea-
sures. Table 2.1 illustrates the different measures.

Table 2.1 Requirements of food business operators in case of food safety
problems

Provision Condition Legal consequence

19(1) FBO has reason to believe food is not  Initiate procedures to withdraw
in compliance
1d. Inform CA
Id. + may have reached consumer Inform consumers
Id. +id. Measures to achieve high level of
health protection
Id. + id. + health measure insufficient ~ Recall
19(3) FBO reason to believe food may be Inform CA about measures taken
injurious to health
19(4) Risks exist Collaborate with CA to reduce risks

Source: Own presentations

7Art. 17 (2) GFL.
SArt. 14 (2) GFL.
9Art. 14 (6) GFL.
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FBO has to adhere to traceability requirements as set out in Art. 18
GFL. This obligation includes the possibility to identify each supplier in
the chain and proper communication via labelling. According to Art. 21
GFL, EU law on product liability remains applicable, indicating that the
lawmaker sees the EU product liability regime applicable to the food sec-
tor and also as a sufficient liability tool.

2.3.6  The Food Safety Authority (EFSA)

Arts. 22-49 GFL set up and govern the European Food Safety Authority.
It provides scientific advice to the Community’s legislation and policies in
food and feed safety.!® It also has extended information duties. Its role is
different from other regulatory oversight bodies such as the US FDA, as it
cannot be classified as a traditional regulatory agency. The GFL chapter on
the EFSA sets out several rules regarding its governance, liability and other
requirements.

2.3.7  The Rapid Alert System for Food and Feed (RASFF)

Arts. 50-60 GFL set up the RASFF and several other tools to manage a
crisis. The RASFF is a tool established for authorities to exchange infor-
mation about measures taken responding to serious risks detected in rela-
tion to food or feed. Along the decision chain, several institutions are
involved in the decision making in a coordinated manner (Fig. 2.1).

2.3.8  Other Important Secondary Food Laws

This section introduces other provisions of secondary food law. It is pos-
sible to provide neither a comprehensive illustration nor a deep analysis of
the respective legal acts. Rather, I will present a summary of what are to
my understanding the most important measures governing the EU food
market. Neither it claims nor can it deliver completeness.

2.3.9  Food Information Law

EU Food Information Law consists of several secondary legal acts. Central
to this field of food law is the Food Information to Consumers Regulation

10Art. 22 (2) GFL.
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How does RASFF work
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Fig. 2.1 The rapid alert system for food and feed framework. (Source: https://
ec.curopa.cu/food/sites /food /files /safety/rasft/images/030614_how_does_
it_work.jpg)

(EU) No 1169,/2011 (FIR), which provides a horizontal structure to
regulate the food market. According to Art. 2 (1b) FIR, “‘food informa-
tion law’ means the Union provisions governing the food information,
and in particular labelling, including rules of a general nature applicable to
all foods in particular circumstances or to certain categories of foods and
rules which apply only to specific foods.” According to its Art. 1 (1), the
FIR “provides the basis for the assurance of a high level of consumer pro-
tection in relation to food information, taking into account the differences
in the perception of consumers and their information needs whilst ensur-
ing the smooth functioning of the internal market.” According to Art. 1
(2) sentence 1 FIR, it also “establishes the general principles, require-
ments and responsibilities governing food information, and in particular
food labelling.” The FIR hence contains both horizontal regulations
applicable to all food information regulation and detailed requirements for
labelling other means of communication about foodstuffs.
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Regulation (EC) No. 1829,/2003 concerns labelling of foods which
contain or consist of Genetically Modified Organisms (GMOs) or are pro-
duced from or contain ingredients produced from GMOs (GMO Labelling
Regulation).! If they are delivered to the final consumer, they need to be
labelled accordingly. If the proportion of the GMO ingredient is not higher
than 0.9 per cent, then labelling is not required. Regulation (EC) No
834 /2007 on organic production and labelling of organic products and its
accompanying implementing acts provide the basis for the regulation of
labelling of organic products in the EU. It provides substantive require-
ments for organic labelling and introduces a Union-wide applicable logo.
Directive 2002 /46/EC on the approximation of the laws of the Member
States relating to food supplements concerns information to consumer
requirements about food supplements. Regulation (EU) No 609 /2013 on
food intended for infants and young children, food for special medical pur-
poses and total diet replacement for weight control introduces specific
labelling provisions for these particularly vulnerable groups. Directive
2009,/54/EC on the exploitation and marketing of natural mineral waters
establishes labelling requirements for the sale of mineral water in the EU. In
particular, the Directive regulates the use of trade names such as “natural
mineral water” and establishes minimum requirements of their use. Article
7 of Regulation (EC) No 1925,/2006 on the addition of vitamins and
minerals and of certain other substances to foods stipulates requirements
for labelling of foods to which vitamins and minerals were added.

Regulation (EC) No 1924 /2006 on nutrition and health claims made
on foods enjoys a special status in food information law. This regulation de
facto establishes authorization requirements for health claims, thereby
introducing the uncommon requirement to authorize information about
health as such.

2.3.10 Food Authovization Procedures

Certain foods in the EU internal market require authorization procedures
before they can be admitted to the market. In particular, foods which
contain or consist of GMOs, novel foods, and food additives, food enzymes
and flavourings require authorization.

"1Regulation (EC) No 1829,/2003 of the European Parliament and of the Council of 22
September 2003 on genetically modified food and feed (Text with EEA relevance), O] L
268,18.10.2003, pp. 1-23.
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Regulation (EC) No 1829,/2003 on genetically modified food and
feed sets out a general authorization requirement for foods or feed con-
taining GMOs in the EU. The application needs to be submitted to the
competent national authority, which then starts a standardized risk-based
authorization procedure. The risk assessment is centralized with EFSA,
and the granting of approval is with the Commission, based on a political
decision. Regulation (EU) 2015,/2283 on novel foods requires all novel
foods placed on the market to be authorized. According to Art. 3 (2) (a)
Novel Food Regulation, “‘novel food’ means any food that was not used
for human consumption to a significant degree within the Union before
15 May 1997, irrespective of the dates of accession of Member States to
the Union, and that falls under at least one of the (...) categories,” listed
subsequently. Most importantly, “novel foods” are hence such that have a
new or intentionally modified molecular structure, food consisting of;, iso-
lated from or produced from plants or their parts or animals or their parts,
as well as food consisting of engineered nanomaterials. The application
needs to be submitted online to the Commission, which seeks for risk
assessment from EFSA. The final decision is with the Commission. Food
additives, food enzymes and flavourings each also require an authoriza-
tion, granted by EESA after a successful comitology procedure.

2.4  CONCLUSION

Food law in the EU reflects a complex web of many different legal acts.
However, with the enactment of the GFL as horizontal regulation, the
pointillist interventions have gained a roof, which allows for more predict-
ability of regulation. In addition, the rigorous application of the farm to
fork approach across the whole supply chain makes the EU’s regulatory
approach unique to the world, which increasingly served as a de facto or
de iure standard to govern also markets outside of the EU (Bradford 2012).
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CHAPTER 3

EU Food Quality Policy:
Geographical Indications

Filippo Arfini

3.1 EU Foobp QuaLrry Poricy: HisTory
AND DEVELOPMENT

3.1.1 EU Food Quality Policy, Why?

The European Common Agricultural Policy (CAP) has multiple goals,
including a stable and affordable food supply, the sustainable management
of natural resources and viable rural economies. Initially, the CAP pursued
a policy of food security. Article 33 of the Treaty of Rome had among its
objectives: “increasing the productivity of agriculture”, “guaranteeing the
security of supply” and “ensuring reasonable prices for deliveries to con-
sumers”. From the 1960s onwards, at the height of economic and indus-
trial reconstruction and in a society still largely rooted in the rural
economy, Europe sought to facilitate the creation of a European industrial
system which included food production. The availability of cheap food
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was central to this ambition, leaving an increasing proportion of house-
hold budgets for non-food spending.

The CAP has been successful in achieving its initial goals and contrib-
uted significantly to the general growth of the European economy, the
emergence of new consumption patterns and the progressive internation-
alization of the European agri-food sector. Furthermore, the Single
Market has stimulated food companies to expand their markets both for
selling their consumer goods and for procuring raw materials. This resulted
in food chains moving from local supply chains at a regional or national
level to international chains.

However, over time, the CAP also came increasingly under pressure
due to rising agricultural surpluses, budgetary restrictions, international
trade conflicts and changing societal demands (Meester 2011). Addressing
these pressures required a reorientation of agriculture policies from a pro-
ducer focus towards a focus on the market and consumers. Following this
view, the quality of agricultural and food products has become a central
objective in the CAP to give farmers an instrument to compete under
conditions of increasing market liberalization (Fischer Boel 2007). Hence,
the purpose of the CAP is no longer simply to respond to the need for
food security, a clear objective in the early stages of Common Agricultural
Policy, but also to meet requirements for food safety and to offer European
consumers food of high quality. Today, the agricultural sector is increas-
ingly placing itself at the service of citizens and consumers by supplying
“safe and healthy” foods obtained with environmentally friendly
techniques.

3.1.2  Food Safety, an Integral Part of Food Quality

Besides being a tool for creating competitive advantage, quality also has a
“health” dimension. High-quality food products require that they are not
harmful to consumers’ health, and this assumes the absence of contamina-
tion and intoxication risks. Fraudulent production practices or actions in
the supply chain have in recent history led to serious food scandals in the
EU, particularly in the beef and poultry sectors, and a climate of mistrust
among European consumers towards agricultural production. If the qual-
ity of food products is questioned because of food safety issues, then this
is particularly harmful to the sector and often leads to market crisis and a
severe drop in consumption.
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Faced with the possibility of damage to European food supply chains
and to counter the growing mistrust of an increasingly industrialized agri-
cultural production system, the European Commission took action with a
new policy strategy that set as objectives: (i) simplification of the modali-
ties of intervention in support of farmer incomes, (ii) payments to prac-
tices that respect the environment and animal welfare, (iii) guaranteeing
the safety of food products on the EU market and (iv) guaranteeing the
quality characteristics of food.

The “White Paper on Food Safety” (EU, COM 719 /99) sets the stage
for the creation of a European Food Safety Agency (EESA), introduced
food product traceability and established the Rapid Alert System on Food
and Feed. In the European spirit, food safety does not imply uniformity of
food production, and the EU in fact promotes the diversity of food prod-
ucts on the basis of their quality attributes. But the EU respects the right
of consumers to make informed and conscious decisions. With the aim of
raising consumer confidence in food, the European Commission pro-
motes knowledge on the subject of food, imposes labelling requirements
and also publishes scientific opinions.

The main tool established by the White Paper to prevent food safety
risks is traceability (Reg.EC 178 /2002). The slogan “From farm to fork”
(European Commission 2004 ) involves much more than merely a techni-
cal intervention. Over time, it has increasingly become a system of guaran-
tees, and a marketing, organizational and promotional tool. Along with
mandatory and voluntary certification schemes, traceability has changed
the organization of agricultural supply chains. It obliges food chain agents
to know each other (companies must be able to identify their suppliers and
customers in the chain), to follow shared production rules, and it gives
food companies access to information about the quality of inputs.

Traceability started a new phase in trade relations. It has contributed to
raising the level of consumer confidence in the European food system and
among various levels of the supply chain (DG SANCO 2000). It brought
into being new contractual forms based on principles of quality and safety.
Over the years, the food system, under the pressure of traceability and
Information Communication Technology (ICT), has become more mod-
ern, transparent, efficient and competitive, triggering a process of value
creation within food chains.

The reorganization of food supply chains has also led to the develop-
ment of “external” measures of farm support through the process of a
horizontal organization. The creation of “Collective organizations” (CO)
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involves two types of institutions: (i) the Producer Organization and (ii)
the Inter-branch Organization (a measure envisaged by CMO (EC) No
1234 ,/2007). Policy tools targeting the support of collective organizations
have several aims: (i) concentration of the production phase, (ii) increasing
the bargaining power of producers, (iii) facilitating the introduction of
technological innovations, (iv) managing technological and market risks
and (v) establishing joint marketing and communication strategies with
industrial counterparts (Bodiguel 2016; Giacomini et al. 2011).

3.1.3  The Origin of EU Policies on Organic Production
and Geographical Indications

“European food quality policy” aims to promote not only food safety but
also specific quality attributes linked to a specific Code of Practice of food
production. This process received momentum with Agenda 2000’s intro-
duction of “agri-environment accompanying measures” and with EEC
Regulation 2081,/1991, EEC Regulation 2082/1991 and EEC
Regulation 2092 /91, which introduced Geographical Indications (GIs)
and regulations on Organic products. These Regulations initiated a new
era for the CAP. It was no longer a matter of stimulating agricultural pro-
duction, but rather legal protection of quality products, defining produc-
tion rules, enforcing certification schemes and the use of specific quality
labels  enabling  consumers to recognize products without
misinterpretation.

Regulations protecting European food products were actually initiated
in the second half of the 1960s to meet the need to create a free European
market, pursuing the objective of “abolishing duties between Member
States, customs and quantitative restrictions on entry and exit of goods
and all other measures having equivalent effect”, contained in the Treaty
of Rome. The first relevant regulation was Commission Directive
70/50/ EEC of 22 December 1969 on the abolition of measures which have
an effect equivalent to quantitative restrictions on imports.

In this regard, two rulings by the European Court of Justice played a
decisive role in the subsequent legislative guidelines of the European
Community: the Dassonville and Cassis de Dijon decisions. The Dassonville
ruling clarified the concept of “equivalent measure”, and the 1979 Cassis
de Dijon ruling is considered a milestone in that it provided a turning
point in the legislative guidelines on the free movement of goods. The
Court of Justice in fact ruled that, in the absence of a common regulation
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on alcoholic beverages, each Member State is free to regulate, in its terri-
tory, everything concerning the production and marketing of alcohol bev-
erages that are legally produced and marketed in another Member State.
The ruling represents a measure having an equivalent effect, namely that
there is no valid reason to prevent the Cassis de Dijon, legally produced
and put up for sale in France, from also being marketed in Germany.
Following this ruling, the principle of “mutual recognition” was extended
to all products traded within the Community and was also introduced into
the “new approach” adopted by the Commission in relation to the free
movement of products in the internal market through the Council
Resolution of 7 May 1985.

In parallel with the definition of the fundamental principles of the inte-
gration process, the European Community also issued several communica-
tions with the aim of regulating the scope of food legislation, such as
Communication 85,/603 on the boundaries of binding regulations and
voluntary food standards and Communication 89 /271 on obstacles to the
free movement of food within the European Community. In
Communication 89,/271, the Community’s orientation on quality food
products is more precise. It identifies the need to obtain “a Community
reference framework for establishing the procedures for the approval and
mutual recognition of quality labels and indications enabling the recogni-
tion of quality, origin or particular or traditional manufacture” and intro-
duces the aim of promoting a single European policy on labelling.

Two years later, on 24 June 1991, organic farming was regulated by
EEC regulation 2092 /1991, and the following year the new regulation
on Geographical Indications and the Traditional Specialty Guaranteed was
approved with the promulgation of EEC regulations 2081,/1992 and
2082,/1992. More recently, in 2006 and again in 2012, the European
Commission updated the 1992 legislation by combining it into a single
regulation, Regulation 1151 ,/2012. Known as the “quality package”, this
regulation covers the definition of Geographical Indications, Traditional
Specialty Guaranteed and products from mountain areas and islands.

Considering the high level of diversification in food production, Europe
has embraced the concept of “Quality Assurance and Certification
Schemes” (QAS) (Dries et al. 2006), which are schemes that enable food
chains to guarantee that their products or processes fulfil predefined
quality requirements. QAS can be defined as any code of practice, stan-
dard or set of requisites that enable stakeholders in the food supply chain
to be guaranteed by a verification process. There are two types of QAS:
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(1) “quality management systems” and (ii) schemes that explicitly aim at
segmenting the final product market using labelling to signal product
characteristics (European Commission 2006). The EU policy for
Geographical Indications and Organic production are examples of volun-
tary, public QAS.

3.2 TaE EU Poricy FOR GEOGRAPHICAL INDICATIONS

3.2.1  What Are Geographical Indications?

A vast body of literature exists on the issue of GIs (Arfini and Mora 1998;
Sylvander et al. 2000; Barjolle and Sylvander 2000; Tregear et al. 2007;
Arfini et al. 2012; Barham and Sylvander 2011). This literature has made
several observations on GI products, some of which may seem paradoxical:

— GIs are products originating from small geographical areas but are
(sometimes) destined for global consumption;

— GIs can be produced by small companies, often unknown to the
majority of consumers, but the strength of their reputation can be
similar to that of multinational food brands;

— GIs are related to traditional and historical food products, but
they are also presented as the food of the future. They are consid-
ered an expression of innovation which can win over consumers in
the name of tradition;

— GIs in Europe present a complex institutional architecture aimed
at guaranteeing strong protection for the geographical name,
although this does not prevent the improper use of the designa-
tion on international markets;

— GI products present a unique unreproducible quality because they
are based on the natural and anthropogenic resources of the area
of origin. However, imitations are common and are traded all over
the world;

— GIs are the intrinsic demonstration of the sustainability of their
production processes, whose future might be compromised by
general and local environmental degradation and market imper-
fections which prevent full remuneration of production factors;

— GIs are locally rooted products and only a fraction of output is
exported. They are however significant in international trade
negotiations.
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Two elements essentially identify and characterize GI products: (i) the
complex and multifaceted nature of the concept of quality and (ii) the
multifunctional nature of GI systems. The quality of GI products derives
from the close dependence on natural and anthropogenic local resources,
the history of the territory of production and the cultural heritage. The
reputation of a GI product has developed over time, and consumers iden-
tify it with the “concept of typicality” (Casabianca and Touzard 2009).
Typicality is an intrinsic part of GI quality and is perceived by consumers
as not reproducible. The multifunctional nature of GI systems means that
interactions with public goods and positive externalities need to be consid-
ered (Barham and Sylvander 2011; Casabianca and Touzard 2009; Allaire
etal. 2011).

Geographic names can be used to identify a wide range of agri-food
products by creating an association between the products themselves and
the place of origin. However, there are differences between the regulatory
instruments with regard to indications of source, designation of origin and
geographical indications. The recognition of GI products as a “category”
of food goods has been a long and complex process, closely linked to the
rules of international trade. The goal was, and remains, the definition of
rules for the correct use of the geographical name that identifies the terri-
tory of origin associated with the name of the product, thus protecting
producers and consumers from fraudulent behaviour.

3.2.2  Geographical Indications in Multilateral Agreements

Internationally, the protection of GIs takes place through accession to
multilateral agreements. The multilateral agreements providing for the
protection of indications of origin and designations of origin started his-
torically with the Paris Convention (1883), followed by the Madrid
Agreement (1891), and more recently the Lisbon Agreement (1958) and
the “Agreement on the protection of intellectual property rights related to
trade” (TRIPS) (1995).

The World Trade Organisation’s (WTO) TRIPS was an important
turning point between two phases in the definition of rules and the debate
on GIs. Before 1995, international agreements could be divided into two
types. The first type were agreements between many signatory countries,
characterized by a very general definition of origin and very weak levels of
protection, for example, the Paris Convention for the Protection of
Industrial Property and the Madrid Agreement. The second type included



34  F. ARFINI

agreements limited to a few signatory countries which provided a more
precise definition of geographical indication and a stronger level of protec-
tion, for example, the Lisbon Agreement.

Except for the Lisbon Agreement, international agreements currently
in force provide only general principles which signatory countries imple-
ment inside national regulatory frameworks. The weakness of the protec-
tion for GIs is essentially due to the low level of protection offered by the
Paris Convention and by the limited number of signatory countries of the
Lisbon Agreement.

3.2.3  The Lisbon Agreement

The Lisbon Agreement, signed in 1958, was the first multilateral agree-
ment to give international recognition to GIs and an acceptable level of
protection. Protection is achieved through an international register of the
names to be protected.! Article 1.2 establishes that signatory states under-
take to protect denominations of origin that are protected as such in their
country of origin and registered in the international register administered
by an international institution specifically created under the aegis of the
UN: the World Intellectual Property Organization (WIPO). A fundamen-
tal requirement for obtaining international protection is that the designa-
tion of origin is protected in the country of origin; only on that condition
can the designation appear on the international register and be published
and notified to the other signatory states. Currently, only 28 countries
appear on the register.?

For the first time at an international level, the Lisbon Agreement intro-
duced common definitions in the field of Designations of Origin, thus
improving the protection system. Article 2 defines Designation of Origin
(or Appellation of origin), as the “geographical denomination of a coun-
try, region, or locality, which serves to designate a product originating
therein, the quality or characteristics of which are due exclusively or essen-
tially to the geographic environment, including natural and human fac-
tors”. A key aim of the Lisbon Agreement is to prevent any member
country from unilaterally deciding on the generic nature of a name. Only
the member country in which the name originates can do this.

'https:/ /www.wipo.int/branddb/en/index.jsp
2https:/ /www.wipo.int/lisbon/en/
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With the Lisbon Agreement, the signatory countries undertake to pro-
tect on their territory designations from other member countries where
they are recognized and protected, preventing misleading use and any
type of imitation or usurpation, even if the true origin of the product is
indicated or if the denomination is used in translated form or accompanied
by expressions such as: “of the type”, “type”, “imitations”, “like” (Article
3). The Lisbon Agreement offers strong international protection to desig-
nations of origin, as it also extends to third countries.

3.24  TRIPS Agreement

Against the background of the Lisbon Agreement, the lack of clarity in the
definition of names and the low number of signatory countries, the con-
cept of the designation of origin was debated also in other international
forums. A new agreement involving a greater number of countries was
signed in 1994 during the Uruguay Round of the WTO and included an
“Agreement on Trade-Related aspects of Intellectual Property rights
(TRIPS)”.? Although it contains few articles on GIs, the TRIPS Agreement
potentially represents a valid instrument to improve the international pro-
tection of GIs, one reason being that WTO has over 150 member
countries.

Article 22.1 defines geographical indications as “indications that iden-
tify a product as originating in the territory of a Member State, or a region
or locality in that territory, when a particular quality, reputation or other
characteristic of the product are essentially attributable to its geographical
origin”. Furthermore:

— Article 22.2 lays down the obligation of member countries to pro-
vide legal means to allow interested parties to ensure the protec-
tion of geographical indications against any use which may mislead
the public or constitute an act of unfair competition;

— Article 22.3 states that each member country must refuse or
declare a trademark that contains or consists of a geographical
indication, if the use of this geographical indication in the trade-
mark is such as to deceive the public with regard to the true origin
of the product;

3https:/ /www.wto.org/english /docs_e/legal_e/27-trips.pdf
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— Article 22 .4 states that the protection referred to above (Articles
22.2.1, 22.2 and 22.3) shall also apply to indications which,
although literally true in relation to the territory of origin, falsely
indicate to the public that the product is originating in another
territory.

The protection enshrined in Article 22 is general and extended to all
products recognized as GI, but it entails only “negative protection”, since
WTO member countries are only obliged to provide legal means to pre-
vent wrongful use of a GI. Protection is limited to prohibiting the use of
a certain indication by producers not located in the region designated by
that indication. Moreover, when a legitimate holder of a given geographi-
cal indication wants to oppose the improper use of the name, the onus is
on the legitimate holder to demonstrate that the use made of the GI is
such as to mislead the public, and it is necessary to demonstrate its “mis-
leading character” (Lucatelli 2000; Addor and Grazioli 2002; O’Connor
2003; Josling 2006; Thevenod-Mottet and Marie-Vivien 2011).

Article 23, on the other hand, establishes additional protection for GI
wines and alcoholic beverages, which applies even when “... the geographi-
cal indication is translated ov is accompanied by expressions such as “genrve”,
“type”, “style”, “imitation” or “similar” ¥ (Art. 23.1). Article 23 provides
“strong protection”, as it is applied independently of the risk of confusion
or unfair competition. The legitimacy of an indication not corresponding
to the place of production of the product is excluded a priori, irrespective
of consumers’ ability to distinguish a product which is actually originating
in the area indicated.

This has given rise to a two-level protection system: the first, generic,
enshrined in Article 22 and applicable to the geographical indications of
all products; and the second, additional, established by Article 23 on the
indications of wines and alcoholic beverages. This implies, for example,
that in compliance with Article 23 it is not possible to use indications such
as “Champagne-style sparkling wine, produced in Chile” or “Swiss
Tequila”, while names such as “Roquefort cheese, produced in Norway”,
or “Bukhara Carpets made in the USA” are permissible. In fact, these lat-
ter names could be considered as not deceptive if the true origin of the
product is indicated. In other words, an indication, albeit marginal, of the
true origin of the product is sufficient to permit it to be traded, although
this weakens the protection given by the GI.
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The generic protection of Article 22 can be invoked only if the public is
deceived by the unlawful use of the geographical indication or if such use
constitutes an act of unfair competition. Words such as “made in ...” can be
used to justify expressions like “Parma ham, made in Canada”, or “Murano
Glass, produced in Turkey”, since there is no real deception for consumers.
This brings the risk that geographical indications may be transformed into
generic names, and that in time they may be used freely by any producer or
distributor, becoming the name of an entire category of products.

3.2.5  The Legal Dispute

The difference between the various product types also emerges in the cases
of “homonymous” geographical indications (Art. 23.3), where a multilat-
eral register is envisaged (Art. 23.4). For all other products, including
alcoholic beverages other than wine, Article 22.4 only prohibits the use of
a geographical indication which, although referring to the real place of
origin of the product, misleads the public in suggesting that the product
comes from another place of the same name. At the same time, the TRIPS
Agreement does not clarify the expression “multilateral system of notifica-
tion and registration”, and this has given rise to two opposing factions
within the WTO. On one side, the European Union has its own sui generis
system, and on the other, the United States uses the trademark system.
Both factions are supported by countries with similar interests. Article 1.1
of the TRIPS Agreement leaves Member States to determine modalities
for the implementation of the agreement in the framework of their respec-
tive legislations. For this reason, there are many differences in implemen-
tation between nations, which do not facilitate the protection of
geographical indications at the international level.

The aim of the WTO agreement and TRIPS negotiations, however, is
not only to improve the effectiveness of the international protection given
by GIs. They also aim at facilitating bilateral and regional agreements
between individual countries and/or groups of countries. For countries
with a system for the protection of prescriptive geographical indications,
which have as their objective the “strong” protection of indications inter-
nationally, bilateral agreements are an effective way to achieve the goal.
However, agreements based on the rigid definition of indications of ori-
gin, like the European system, are difficult to extend to countries using
the TRIPS definition. An example of such a bilateral agreement is the
CETA agreement between the EU and Canada.
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At the time of writing, the WTO dispute over the protection for geo-
graphical indications, excluding alcoholic beverages and spirits, is not yet
settled. It is one of the major disagreements between WIT'O Member
States. Note however that the dispute is not about the definition of geo-
graphical indications or designation of origin. The EU is a member of the
WTO and accepts the TRIPS definition in a “sui generis” approach per-
mitted by TRIPS, while other countries such as USA, Australia and New
Zealand use the trademark system, also permitted by TRIPS. The dispute
is not about the cost of managing the systems either; in the EU, these
costs are paid for by taxpayers and in the USA by the owners of the trade-
mark. Neither is it about ownership of the denomination; in the EU, the
owners are the producers, and in the USA they are the trademark owners.
The conflict derives from the question of what a “generic” product is and
the “effective protection” of the sui generis system outside Europe, or
wherever no agreements have been made, where trademark law protection
is in force.

3.2.6  The EU Regulation on Geographical Indications

Regulation (EU) 1151,/2012 is the last stage of a reform process that
began immediately after the entry into force of EC Regulation 510,/2006
on Protected Designations Origin (PDO) and Protected Geographical
Indications (PGI), which in turn had updated and replaced the first EEC
Regulation 2081,/1992. Although it is known as the “Quality Package”,
Regulation 1151,/2012 covers only some of the issues in food supply
quality: (i) it regulates PDO and PGI labels in a single text, (ii) it rein-
forces the system of protection and (iii) it permits the use of texts and
symbols of an area, with the PDO and PGI label, for collective geographi-
cal labels.

Regulation 1151/2012 maintains the difference between PDO and
PGI, although there is debate as to whether this distinction is actually use-
ful and above all to whom. The two types of GIs have the same level of
protection on European markets but differ in the relationship with the
area of origin. For PDO products it is very strong, covering all stages of
production, and there is a direct link between production and processor.
A direct consequence of the difference between PDO and PGI is the pro-
duction and commercial strategy adopted by producers. A PDO company
must comply with the specification that the area of origin of the raw mate-
rials and the processing area are the same. PGI specifications offer a greater
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degree of freedom related to the origin of the raw materials. PGI process-
ing firms can thus overcome constraints related to the availability of local
resources, especially in very restricted areas, and use production tech-
niques for high volumes of input.

PDO products thus have a higher specificity and a (potential ) difference
in terms of quality and reputation. They are more closely linked to the
agricultural phase than PGI products. Many PDO products can be consid-
ered niche products, with a prevalence of artisan manufacturing tech-
niques, limited production volumes and sales largely on proximity markets.
PGI products, especially the processed ones, are better suited to more
industrial manufacturing techniques for wider markets. In reality, there are
also PDOs with high production volumes, sold on wide markets, and PGIs
with very low volumes aimed mainly at proximity markets. The distinction
between PDO and PGI is, therefore, mainly functional to producers, who
can use it to develop productive and commercial strategies functional to
the characteristics of their target market (Arfini and Capelli 2011).

On the consumer side, there is also confusion between PDO and PGI,
and a widespread idea that the two types of GI are equivalent. This implies
that products with a strict Code of Practice and high level of quality may
be penalized. EC Regulation 1151 /2012, however, introduces a small but
significant clarification useful to producers and consumers. It no longer
distinguishes between the processing phases (production, transformation
and processing) to take place in the defined area, but cites more generi-
cally “production phases”. For PGlIs, the former distinction of the three
processing phases is substituted with the indication that at least one of
them must be carried out in the production area (Table 3.1). This refor-
mulation does not change the way in which the Commission distinguishes
between PDO and PGI but makes it more comprehensible with the aim of
guiding future producer decisions in adopting one system or the other. It
is also hoped that consumers will be better able to appreciate the link
between the product and the area of origin.

In order to sell PDO and PGI products: (i) compliance with the Code
of Practice must be verified by an independent body (Art. 37 of the EC
Reg. 1151,/2012), (ii) their names must be protected against unfair com-
petitors and (iii) the supply on the market must be promoted and mar-
keted. As regards compliance, third-party certification is a strong guarantee
for consumers, but it is a cost for producers and can be considered as an
administrative burden which can alienate producers from the GI system.
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Table 3.1 Distinction between PDO and PGI between regulations EC 510,/06
and EU 1151 /12

Council Regulation (EC) No 510/20006 of 20 March
2006 on the protection of geographical indications and
designations of origin for agricultural products and

foodstuffs (Art.2)

Regulation (EU) No
1151/2012 of the European
Parliament and of the
Council of 21 November
2012 on quality schemes for
agricultural products and

foodstuffs (Art.5)

PDO For the purpose of this regulation, “designation of
origin” means the name of a region, a specific place
or, in exceptional cases, a country, used to describe
an agricultural product or a foodstuft:

(a) originating in that region, specific place or

PGI

country;

(b) the quality or characteristics of which are
essentially or exclusively due to a particular
geographical environment with its inherent

natural and human factors;

(c) the production, processing and preparation of
which take place in the defined geographical area.

For the purpose of this regulation, “geographical
indication” means the name of a region, a specific
place or, in exceptional cases, a country, used to
describe an agricultural product or a foodstuft:
(a) originating in that region, specific place or

COLlIltI‘Y;

(b) which possesses a specific quality, reputation or
other characteristics attributable to that

geographical origin;

(c) the production and/or processing and /or
preparation of which take place in the defined

geographical area.

For the purpose of this
regulation, “designation of
origin” is a name which
identifies a product:

(a) originating in a specific
place, region or, in
exceptional cases, a
country;

(b) whose quality or
characteristics are
essentially or exclusively
due to a particular
geographical
environment with its
inherent natural and
human factors;

(c) the production steps of
which all take place in
the defined geographical
area.

For the purpose of this

regulation, “geographical

indication” is a name which
identifies a product:

(a) originating in a specific
place, region or country;

(b) whose given quality,
reputation or other
characteristic is
essentially attributable
to its geographical
origin;

(c) at least one of the
production steps of
which take place in the
defined geographical
area.

Source: Own presentations
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As regards the strengthening of protection, EC Reg. 1151 /2012 intro-
duces two issues: (i) protection is extended to branded products which use
Gls as ingredients (Article 13.1). This is particularly important because GI
products are often ingredients in ready to eat and convenience food
regional dishes and (ii) the obligation to protect the GI name “ex officio”,
in accordance with procedures determined by each individual Member
State (Article 13.3). This aspect is of great importance for producers
whose names can now be protected throughout the European Union.

In practice, with about 1382 GIs originating from 28 European coun-
tries and 9 non-EU Countries (DOOR database),* there is some doubt as
to whether it is really possible to prevent and stop the illicit use of denomi-
nations in each Member State. Effective protection requires the full coop-
eration of the authorities responsible for supervision. This is feasible for
the best-known denominations, but for niche GI products there is a high
risk of counterfeit. Lastly, procedures for supervision, prevention and
sanctions differ between EU Member States, so national authorities are
likely to have different levels of effectiveness in control and prevention
action across Europe.

Regarding the activities for promoting and marketing once GI recogni-
tion is obtained, EU Reg. 1151 /2012 introduces important management
tools. The former EC Regulation 510,/2006 referred to “Associations”,
whose specific task consisted of presenting the “Application for registra-
tion”, including the proposal for the definition of the production specifi-
cation. EU Regulation 1151 /2012 now distinguishes between “Applicant
group” (any individual or legal body submitting to the Member State the
application for the Denomination) and “Groups” carrying out product
management, as summarized in the following bullet points (Article 45):

— Control and monitoring actions on the market contributing to
the guarantee of the quality, notoriety and authenticity of the
products

— Actions to protect intellectual property

— Information and promotion actions aimed at increasing the added
value of products

— Supervisory actions against producers with regard to compliance
with the specifications

— Actions to support the sector and enhance the products aimed at
improving the effectiveness of the Denomination as well as the
technological and economic skills of the producers

*http://ec.europa.cu/agriculture /quality /door/list. html?locale=en
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In some member states, these activities are part of the national regula-
tory framework, and countries such as Italy and France have already
assigned the governance of the denomination system to Groups in the
form of GI Consortia. To carry out these activities, Groups require finan-
cial resources which are usually obtained from members on the basis of
their volume of production. Clearly, the higher members’ contributions,
the more effective Groups can be on the market. Art. 45 of EU Reg.
1151 /2012 also specifies that Groups must not be prejudicial to the action
of Producer Organizations and Inter-branch Organizations, as regulated
by the single CMO (EC) No 1234 /2007. Moreover, in some EU Member
States (such as Italy and France) the GI Consortia are alike to Inter-branch
Organizations since they represent all the GI-chain members at board level.

In sum, EU legislation aims to establish that governance activities car-
ried out by Groups are relevant for the management of the GI system and
that they can be complementary to Producer Organizations and Inter-
branch Organizations and not in conflict. This is reinforced by the fact
that Groups can set “production quotas” in a production plan to be
approved by the national antitrust commission. The “Milk package” (EU
Regulation 261,/2012) in fact enables GI-Groups, Producer Organizations
and Inter-branch Organizations to control the milk supply, and in the case
of GI-Groups to set “cheese quota” at farm or dairy level.

3.2.7  Assessing the Sustainability of the GI System

It is unclear whether the GI system is in reality a tool capable of support-
ing a sustainable agricultural model. The assumptions are that GI products
express a specific quality level and generate public goods (Arfini et al.
2010; Belletti and Marescotti 2011). The FAO, in its publication “Linking
People Place and Products” (Vandecandelaere et al. 2011), discusses the
problem of construction and reproduction of a GI system and provides an
interesting ex ante approach® useful to establish which type of GI can be
organized by producers.

Impact assessment of an existing production system is a more recent
topic (Vandecandelaere et al. 2018%; Belletti et al. 20157). The following

Shttp://www.fao.org/docrep,/013 /i1760¢ /i1760¢00.htm

http://www.fao.org/policy-support/resources/resources-details /en,/c /1175499 /

7https://flore.unifi.it/retrieve /handle /2158 /606197 /18700 /Belletti-Marescotti-%20
et%20al%20-%20Effects-of-Protecting-Geographical-Indications.pdf
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aspects need to be considered: (i) which theoretical model to use, (ii) which
indicators to use, (iii) how to measure impact and (iv) which data sources
are available. Recently, the European Union has also posed the problem of
measuring effects, and two EU projects, FP7 Glamour® and H2020
Strength2food,’ have attempted to define an appropriate methodology.

The definition of a theoretical approach to a GI system is complex and
requires a multi-dimensional perspective in order to evaluate the level of
economic, social and environmental sustainability in the area of produc-
tion and consumption of GI goods. One interesting approach is the
Localised Agri-Food System, which considers GI-food chains to be
embedded in the territory of origin, and makes it possible to assess impacts
at both chain and territorial level.!

The definition of the indicators and the selection of the variables can be
facilitated using the FAO Sustainability Assessment of Food and Agriculture
systems (SAFA).!! This tool provides a list of indicators for cach dimension
of sustainability and suggests a qualitative approach for its measurement.
Other research adopts a quantitative method in an attempt to find an
objective and reproducible!? approach. The main problem so far has been
the lack of primary and secondary information related to GI-production
systems for sustainability variables in sufficient detail at the territorial level.
At EU level FADN, in a few EU Member States, collects information at
the farm level but not for the whole GI-Chain.!® In Italy, the Qualivita
Foundation collects annual data and information on Italian GIs. However,
comprehensive, quantitative assessments of the sustainability of GI sys-
tems are still lacking.

3.3 CONCLUSION

Over the years, the EU has reoriented the focus of policies targeting the
agri-food sector towards more market orientation and liberalization. This
has brought about a stronger focus on the production and marketing of

8https://cordis.curopa.cu/project/rcn/104328 /reporting /en

https://cordis.europa.cu/project,/rcn/200534 /factsheet/en

Yhttps://www.strength2food.cu/wp-content/uploads /2018 /04 /D3_1.Conceptual-
Framework.pdf

Mhttp://www.fao.org/nr/sustainability /sustainability-assessments-safa/en,/

2 https: / /www.strength2food.cu/publications /

Bhttps://www.strength2food.eu/2017 /08 /24 /determinants-of-farmers-
engagement-in-food-quality-schemes/
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high-quality food products. The EU food quality policy, targeting among
others the protection of organic food products and geographical indica-
tions, is central to achieving these objectives. This chapter has focused on
the policy for geographical indications and has provided a review of the
origins and history of the policy, the relevant articles in the EU regulation
and issues concerning the protection of geographical indications in multi-
lateral trade agreements. While the goals of the EU quality policy are clear,
comprehensive impact assessments of the policy are scarce.
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CHAPTER 4

Public and Private Food Standards

Maria Cecilia Mancing

4.1  THE SPREAD OF STANDARDS IN AGRI-FOOD SYSTEMS

In recent decades, the world agri-food system has seen rapid organiza-
tional and structural changes leading to greater complexity and variety in
models of production, distribution and consumption. There are many rea-
sons for this radical transformation.

The globalization of trade has made a big impact on the structure of
agri-food systems, which are evolving towards companies diversified in
terms of technology, production methods and procurement strategies for
raw materials, capital and know-how from all parts of the globe (Trienekens
and Zuurbier 2008). As well as enabling communication between distant
players, globalization of markets has increased the number of players in
the production and distribution systems. This has created new opportuni-
ties for players to take advantage of the global network, but it has also
made trade more uncertain by increasing distances, with trading partners
who do not know one another and often face language and cultural barriers.

At the same time, the concentration of firms and the growth of buyer-
driven supply have created a limited number of players with a key role in
global supply chains, and strategic control has moved increasingly
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downstream, notably to large retailers (Gereffi et al. 2005; Ponte and
Gibbon 2005).

Meanwhile, the saturation of mature markets has made it necessary to
replace price competition with differentiation strategies more suitable for
these markets and based on various quality attributes of processes and
products. Evolving social trends have in fact altered the expectations and
demands of consumers with respect to the safety and quality of food
(Jaffee and Henson 2004). Safety and quality attributes encompass not
only intrinsic characteristics of food but also the manner in which products
are produced. Thus, food safety and quality are perceived by consumers in
terms of a wide array of attributes that range from search, through experi-
ence, to credence attributes (Henson and Humphrey 2009). Indeed, a
special feature of food products is that some of their quality and safety
characteristics cannot be determined by visual inspection or consumption.
Food is therefore classified as a credence good, which means that informa-
tion on some of its characteristics is not accessible to the consumer (Nelson
1970). The increasing demand for products that meet ethical, cultural and
health requirements, that is, that imply immaterial contents, has increased
the presence of intangible attributes and the level of asymmetry informa-
tion between producers and consumers. The large component of “cre-
dence” or “trust” attributes in food products explains why the consequences
of the numerous food scare since the 1980s have been so serious. They
have created extreme uncertainty on credence attributes and badly hurt
the trust between consumers, agri-food firms and institutions, especially
supervisory authorities (Jaffee 2005; Henson and Humphrey 2011). Agri-
food system firms have suffered particularly badly because of inadequate
information and communications instruments which are needed to help
consumers distinguish between virtuous and fraudulent behaviours
(Fulponi 2006).

The shortcomings of such instruments and related policies make it nec-
essary to rethink coordination and safety supervision in the agri-food
chains, as well as means of information to overcome the asymmetry of
information. Traditionally, public authorities have guaranteed markets by
supervising their proper working, especially in the food sector, where the
importance of product to society makes great attention necessary. They
continued to do so after the crisis of trust in the system, mainly by review-
ing management strategies of production process safety and communica-
tion instruments aiming to recover credibility and reliability, but the rapid
changes of the agri-food systems have made public intervention more
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difficult and less efficacious. Public incapacity to keep up with markets,
society and stakeholder requirements has become increasingly clear (Busch
et al. 2005).

It has become necessary to find further tools and measures to support
national governments and, in many cases, take over their role. This has
represented an opportunity for private stakeholders to identify private
tools. In fact, stakeholders’ response to the need for reliable mechanisms
for safety management within the sector, with the aim of building con-
sumer trust, is the creation and adoption of private standards (Brazzini
2015). The use of standards facilitates relationships between players in
the sector and simplifies vertical coordination, and when aimed at con-
sumers, standards reduce the asymmetry of information levels by virtue of
the fact that they signal and guarantee characteristics of a product
(Henson 2008). They have rapidly become more frequent around the
world, and there is today a wide variety of different instruments. On one
hand, this reflects the way safety and quality are managed in global supply
chains (Henson 2008), but on the other, it makes the chains more com-
plex. The shift from state regulation to private tools has altered the per-
spective of analysis, as the market has taken over many functions of public
institutions (Busch and Bain 2004) and puts the focus on consumers
rather than citizens.

4.2  TuEg CLASSIFICATION OF STANDARDS

Broadly speaking, standards are “documented agreements containing
technical specifications or other precise criteria to be used consistently as
rules, guidelines or definitions, to ensure that materials, products, pro-
cesses and services are fit for their purpose” (ISO/IEC Guide 2:2004).
Their aim is to facilitate trade between anonymous economic agents by
lowering the risk, increasing credibility and trust and increasing predict-
ability for buyers and sellers. The efficacy of exchange is enhanced by the
two main functions of a standard—as a guarantee of minimum quality and
by defining the characteristics or specifications of the product or its pro-
duction process and associated criteria of performance (Smith 2009).
However, in an increasingly globalized agricultural and food economy, the
role of standards is shifting from the traditional or historical role of reduc-
ing transaction costs in mass commodity markets towards that of strategic
tool for product differentiation and market segmentation (Clayton and
Preston 2003).
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Standards can be classified according to several criteria (see, among
others, Henson and Caswell 1999; Josling et al. 2004; Valceschini et al.
2005). The first distinction can be made on the basis of the promoter. On
one side there are public standards, and on the other there are standards
drawn up by private operators. Public standards are often national regula-
tions, although there are exceptions such as organic standards and the EU
Geographical Indications PDO, PGI and TSG. On the other side, there
are many different types of private standards, whose contents vary accord-
ing to the different aims pursued by the involved stakeholders.

Private standards can be set by institutes working towards global har-
monization of schemes or by different players in the agri-food sector such
as category associations, which regulate the complete supply chain and
prioritize aims of the whole category against aims of the individual; private
bodies, working in the interests of society as a whole, which are usually
non-governmental organizations (NGOs); and large-scale distribution
players, such as large retailers which set their own specifications and impose
them on their producers and co-packers.

The second criterion is the function of the standard which is closely
related to the interests of the stakeholder who has set or enforced the
standard itself. Public standards are usually based on the objective of social
welfare, and it is assumed that the interests of all actors—both producers
and consumers and society at large—are taken into consideration. Private
standards reflect the interests of the stakeholders who promote the stan-
dard, namely the interest of interests of firms, producers or private bodies.

The third criterion is the degree of freedom allowed in adopting the
standard. At one extreme, there are compulsory standards imposed by
public authorities with coercive power. In the area of food, an example
is the well-known HACCP (Hazard Analysis and Critical Control
Points), an approach to identifying and managing food safety risk. At the
other extreme, there are voluntary standards. Private standards are vol-
untary, but public standards can be either voluntary or mandatory.
Voluntary standards provide players with a tool to differentiate products
through the definition of particular quality characteristics. Mandatory
standards aim to protect the health and safety of citizens and consumers.
In the middle ground, there are intermediate voluntary standards which
are de facto compulsory, because of widespread acceptance by market
participants, or when compliance with them is a requirement for suppli-
ers to access the proprietary value chain of some large food retailers and
food service firms.
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A further criterion for differentiating standards involves the conformity
assessment. Assessment can be provided by the first, second or third par-
ties. The first-party assessment implies that conformity assessment is per-
formed by the person or organization that provides the object; the
second-party assessment takes place when the setter of the standard audits
the object conformity, while the third-party assessment is performed by a
person or body that is independent of the person or organization that
provides the object.

Self-declaration often find application in the supplier-customer rela-
tionship when a standard is mandatory (e.g. HACCP), but law compli-
ance is verified by Public Health inspections through spot checks or upon
request. Voluntary standards generally apply for the second- or third-party
assessment. Second-party audits are usually set up by players wanting
direct control of the supply chain in order to reduce risks in terms of the
law and reputation. They usually involve the supplier inspecting client
activity directly in order to check process and product conformity. They
also usually have a big economic impact because of the cost of control and
supervision. In the case of third-party audits, the concept of certification
comes into play, whereas certification “is a procedure by which a third
party gives written assurance that a product, process or service is in con-
formity with certain standards” (ISO/IEC Guide 2, 2004 ). Third-party
assessment does not necessarily imply certification, but certification is
commonly considered as an efficient communication tool of compliance.

Other criteria for classifying standards are the focus and the content of
the standard. The focus is the main thrust of the requirements and can be
on the product or the production process. Product-focused standards
specify the characteristics necessary for conformity and, possibly, certifica-
tion, but do not describe how such characteristics are obtained. Production
process standards, on the other hand, relate to the different phases and
operations and thus entail detailed control of company practices.

The content of the standards is mainly related to the safety or quality of
the product. Food safety is a part of food quality, at least to the extent that
food safety is a basic prerequisite for any quality attribute, and it is essen-
tially a “public good” to be guaranteed through compulsory standards set
by the government. In fact, because they tend to feature externalities and
informational asymmetries, markets alone generally do not provide the
socially desirable amount of food safety (Smith 2009).

Food quality standards respond to a wide range of evolving consumer
preferences; and there is a wide variety, with different aims and different
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Fig. 4.1 Classification of public and private standards by promoter, aim, free-
dom of action and assessment. (Source: Own presentation)

target groups. They can refer to intrinsic characteristics of food (i.e. chem-
ical, physical and sensory properties of food) or to the externalities of
production processes impacting on labour force, natural resources, animal
welfare and involving the issue of food security. Standards are thus a way
of overcoming information asymmetry because they signal and guarantee
increasingly complex product characteristics. Figure 4.1 shows the classifi-
cation criteria described above.

Still further classifications of standards can be found in literature. One
useful classification for private standards is based on the user category to
which they are addressed: business-to-consumer (B2C) standards are
aimed at consumers and business-to-business (B2B) standards are aimed
at players in the supply chain. Private B2C standards are often associated
with large retailers’ own-label products and producer association schemes
highlighting certain characteristics of a product, for example, organic pro-
duction processes or fair labour conditions. Their main function is to sig-
nal that the product possesses specific attributes for which consumers are
willing to pay a higher price. Private B2B standards operate between actors
in the food supply chain and are used to a large extent for risk manage-
ment in production. As they are used between operators in the sector
itself, they do not involve consumer communication strategies. No certifi-
cation costs are therefore incorporated into the end price of the product;
they are borne by supply chain members, particularly those in the primary
and secondary sectors.

Lastly, standards can be classified by their scope. They can in fact cover
just one level in the supply chain. In this case, requirements concern the
specific activity, for example, in the case of the primary sector, animal wel-
fare, the use of pesticides or farming techniques. These are known as sector
standards. Otherwise, standards cover more than one level in the supply
chain and requirements can concern farming, processing and /or distribu-
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Fig. 4.2 Standards in the agri-food system, sector versus supply chain standards.
(Source: Own presentation based on CSQA www.csqa.it)

tion. Standards covering all phases “from farm to fork” are known as “sup-
ply chain standards”. Figure 4.2 shows some of the most widely used
standards in agri-food systems today, classified according to whether users
are single or multiple levels of the supply chain, that is, as sector or supply
chain standards. The single standards are described in the next section.

4.3  EXAMPLES OF PRIVATE VOLUNTARY STANDARDS
IN THE EU AGri-FooD SysTEM

4.3.1 B2B Standavds

Some of the most impacting B2B standards implemented in the European
agri-food systems are retailer led initiatives, such Global GAP, BRC Global
Standard and IFS—International Food Standard.

The Global partnership for Good Agricultural Practice (GlobalGap)
standard (www.globalgap.org), known as EurepGap until 2007, was
developed in 1997 by a group of retailers belonging to the Euro-retailers
produce working group. Global GAP focuses on agricultural production
and aims at guaranteeing food safety through compliance with minimum
standards. It covers fruits and vegetables, meat products and fish from
aquaculture as well.


http://www.globalgap.org
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The BRC Global Standard developed from the initiative of British
retailers (British Retail Consortium, www.bcrglobalstandards.com) in
1998 when direct inspections of own-brand product manufacturers were
halted and third-party inspections and certification were introduced. The
BRC Global Standard contains requirements for food processing where
food is handled, processed and packed. The BRC Global Standard certifi-
cation acts as a guarantee in safety requirements (including compulsory
HACCP), product and process, hygiene of personnel and factory environ-
ment requirements. The BRC subsequently regulated other operators in
the supply chain and issued several standards, among which the BRC stan-
dard for food packaging firms and the BRC standard for stockers and
distribution;

International Food Standard (IFS) (www.ifs-certification.com) is a
standard developed by retailers to ensure the safety of own-brand prod-
ucts. It was initiated in 2002 by German food retailers from the HDE
(Hauptverband des Deutschen Einzelhandels) and adopted in 2003 in
France by the FCD (Federation des Entreprises du Commerce et de la
Distribution) and in 2007 in Italy by Federdistribuzione. IES includes the
same requirements as the BRC Global standard and uses the same inspec-
tion system. Like BRC, HDE has widened its scope to other levels in the
supply chain as well as processing and also issues standards for packaging
and logistics companies.

SO standards: many standards adopted in the agri-food systems refer to
ISO—International Standardization Organization, an independent, non-
governmental international organization with a membership of 162
national standards bodies. Besides the well-known ISO 9001 —Quality
management systems standard, other widely used ISO standards in EU
agri-food systems are: ISO 22000—Food Safety Management System,
which sets out requirements to help organizations along the food supply
chain to identify and control food safety hazards and ISO 14001
Environmental Management systems for companies engaged in managing
their environmental responsibilities in the production processes.

4.3.2  B2C Standards

Numerous B2C standards have also been introduced. Here too, large
retailers have been the main promoters. Many have introduced own-label
products signalling the particular quality of products in the attempt to
meet new consumer requirements.


http://www.bcrglobalstandards.com
http://www.ifs-certification.com
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Here are a few examples:

Tesco Stores” “Nature’s choice”, which is a farm-management scheme
promoting sustainable farming by its suppliers. As well as setting stan-
dards for fresh produce, the rules cover aspects ranging from the use of
fertilizers, pesticides and manures to pollution prevention, natural
energy resources, recycling and conservation.

Carrefour’s “Filiere Qualité”, which uses production protocols to ensure
fresh and antibiotic-free products, obtained with respect to the environ-
ment and biodiversity, as well as worker and animal welfare.

Most of these schemes are run by large retailers, but the following are
examples of schemes run by private stakeholders:

Red Tractor scheme, run by the National Farmers Union of England and
Wales, is a farm and food assurance scheme that provides traceable, pro-
duced responsibly and safe food. Red Tractor standards also cover ani-
mal welfare and environmental protection. The Union Jack flag in the
Red Tractor logo indicates that the food has been farmed, processed
and packed in the United Kingdom.

SA 8000—Social Accountability was established by Social Accountability
International (SAI) in 1997 as a multi-stakeholder initiative. The SAI
Advisory Board includes experts from trade unions, businesses and NGOs
from various countries. The standard promotes the implementation of
International Labour Organization (ILO) conventions covering social jus-
tice and working conditions.

The Rainforest Alliance is a non-governmental organization (NGO)
working to conserve biodiversity and ensure sustainable livelihoods by
transforming land-use practices, business practices and consumer behav-
iour. The Rainforest Alliance launched the world’s first sustainable forestry
certification programme in 1989 to encourage market-driven and
environmentally and socially responsible management of forests, tree
farms and forest resources.

Fairtrade Standards are designed to support the sustainable develop-
ment of smaller producers and agricultural workers in developing coun-
tries. In order to be certified, Fairtrade producers have to comply with the
standards laid down by Fairtrade International. The certification system
covers a wide range of products, including bananas, coffee, cocoa, cotton,
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cane sugar, flowers and plants, honey, dried fruit, fruit juices, herbs, spices,
tea, nuts and vegetables.

Genetically Modified Organisms (GMOs)-free products schemes: there
are a growing number of standards aiming at guaranteeing GMOs-free
products in the EU countries, including private and public schemes.

As previously mentioned, B2C standards are developed by public agen-
cies as well. One very successful example in the EU market is the French
“Label Rouge” initiative, which is a scheme aimed at assuring the superior
quality of a product, gained through compliance with the stringent set of
standards. Products eligible for the Label Rouge are food items (including
seafood) and non-food and unprocessed agricultural products such
as flowers.

This list of schemes is partial, but it reveals the complexity of the norms
and schemes currently being introduced into European agri-food systems.
They are aimed at stakeholders taking part directly or indirectly in produc-
tion processes at different levels. The examples show that the content of
some schemes has precise aims while in others it is more general in nature.

There is also a new type of standard, which is expected to become more
widespread in the next few years. Business-to-society (B2S) standards
(Homer 2010) build on traditional standards and add further specifica-
tions to meet the requirements of stakeholders outside the production
system. An example is the Carbon Footprint standard which aims to quan-
tify, manage and reduce the carbon footprint of a product, that is, the
emissions of greenhouse gas caused by the entire product life cycle.

4.4  THE INTERPLAY BETWEEN PRIVATE
AND PUBLIC STANDARDS

The rapid evolution of supply chains and consumer requirements, together
with the constraints on public authorities, called for new tools and mea-
surements to support national governments and, in some cases, to replace
government action.

The limitations of public intervention and the need for integration with
private schemes became clear with the shift of supervisory authority on
food products towards the private sector (Lin 2013). The United Kingdom
was one of the first countries to move in this direction. The 1990 UK
Food Safety Act (1990) significantly altered the role of the private sector
in managing food safety. The law introduced the concept of “due dili-
gence”, whereby sector operators were made responsible for more proac-
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tive behaviour and given more responsibility in the eyes of the law. Legally,
they are now held liable for upstream suppliers as well as being liable for
their own actions. The UK law laid the foundations for an approach
involving the whole supply chain and future EU intervention under the
slogan “from farm to fork” (Loader and Hobbs 1999; Henson 2008;
Humphrey 2012).

Sector operators are thus encouraged to look for private measures to
compensate for shortcomings or absence of public intervention (Reardon
et al. 2001; Henson and Reardon 2005). The use of reference parameters
recognized throughout the agri-food supply chain gives standards a key
role in risk management as well as simplifying relationships between stake-
holders. These parameters have also made it possible to ensure that mini-
mum standards for both market requirements and legal requirements are
met (Henson and Humphrey 2009). This is particularly important in the
light of the increasing globalization of supply chains and trade. Standards
can in fact supplement legislation in countries where it is insufficient and
guarantee safety levels by making all products meet international stan-
dards. This supplementing of national legislation and inspection and
supervision simplifies trade contacts. In addition, a reference to risk man-
agement standards makes it possible to mitigate the impact of potential
food scares both legally and in terms of company reputation. At the same
time, the adoption of private standards raises another important issue,
namely the relationship between private standards and the World Trade
Organization (WTO) rules on international trade. According to the WTO
Sanitary and Phytosanitary (SPS) Agreement, countries can impose import
restrictions to protect humans, animal and plants life or health. However,
the measures taken should be chosen so as not to distort trade more than
necessary and have to be based on scientific evidence and risk assessment.
In order to contrast the competitive disadvantage of the domestic indus-
try, countries with more stringent legislation might want to impose similar
requirements on or ban imports of goods produced under different condi-
tions. This is allowed under the framework of the SPS Agreement to the
extent that the restrictions concern the characteristics of the final product,
while no restrictions are allowed on the process and production methods.
However, private standards, not being under the jurisdiction of the WTO
rules, can impose process and production methods requirements, as well
as restrictions not directly related to the humans, animals and plants life or
health. Therefore, private standards harmonize the requirements in pro-
duction conditions arising from differing national legislations and level the
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playing field for global competition in the food supply chains (Andersson
2011; Carlsson and Johansson 2013).

This partial shift from the public to private sphere is taking place at the
same time that the coordination of food safety management is moving
downstream to retailers. The centralization of functions previously carried
out by different operators to this single key has in turn led to an unprec-
edented increase in the power of large retailers over the supply chain. In
this way, the guarantee of own-label characteristics, which is an essential
requirement for large retailers, has become a very binding aspect for co-
packers, who need to standardize production processes as well as to ensure
product characteristics according to retailers’ set standards. The use of
requirements in private standards has thus reduced the asymmetry of
information between actors along the supply chain and consequently
transaction costs, particularly regarding inspection costs. A final effect is
an improvement in vertical coordination (Giacomini et al. 2010).

What could be seen as a mandate from the consumer on safety and qual-
ity at the point of sale has encouraged retailers to draw up their own certifi-
cation standards. The imposition of joint standards by retailers in contracts
with farm producers and manufacturers and processors has been seen as a
form of collusion aimed at selecting the most efficient suppliers. In fact, sup-
pliers selected are asked to make price reductions while retailers to retain
their profit margins even where retail prices are kept low in the bid to
increase sales. The own label has given the dominant role to large retailers
in vertical control of the supply chain, and the control is strengthened by the
implementation of private certification standards (Giacomini et al. 2010).

Private standards are necessary for firms in large-scale distribution, and
agri-food firms are increasingly forced to use them. This is a problem par-
ticularly for small firms, for whom standards can constitute a barrier to
market entry because of their cost. Of particular concern is that private
standards based on both second-party audit and third-party certification
increase costs for farmers and small manufacturers who have to invest
resources to be compliant with the requirements and to pay audit costs.
The use of private standards for risk management has in fact shifted costs
from the collectivity to members of the supply chain. The relevance to
society of public bodies is reduced to providing a framework, and their
role has become less important. Firms have usually absorbed the costs, but
they are not always able to recoup them in product selling prices.

This concern involves farmers and firms of developing countries as well,
facing major challenges in complying with private food safety standards.



4 PUBLIC AND PRIVATE FOOD STANDARDS 59

Costs of processes of compliance and conformity assessment tend to be
pushed down global agri-food value chains away from those who set the
standards adopters towards their suppliers, often producers placed in
developing countries (Henson and Humphrey 2009). “This prevents
developing country producers from reaping the full benefits of imple-
menting standards, reducing the returns to related investments” (Henson
and Humphrey 2009, 7).

Where standards include the wider aspect of product quality as well as
safety aspects, their aim becomes product differentiation rather than risk
management. Implementation of standards is a strategic choice aiming not
so much at raising levels of food safety but signalling specific characteristics
with the aim of differentiating competitive products. Here, Private stan-
dards are a component of horizontal competition between various retail
chains, where there is ample space for them rather than public authorities.

In recent decades, the proliferation of private schemes on safety and
quality has shifted intervention away from the citizen to the consumer,
and from public responsibility to the market (Busch and Bain 2004 ). Since
2000 there has been a search for a single instrument including private and
public initiatives in synergy, with the aim of designing and adopting refer-
ence standard meeting the needs of both sides (Green and Perito 2008).
Co-regulation as an integrated approach can have a positive impact on risk
management by lowering overall costs. But there are several obstacles to
the spread of co-regulation, particularly the question of reconciling public
and private interests (Martinez et al. 2007). New forms of organization
and private agreements are appearing in the transition from regulation car-
ried out exclusively by the state to private regulation where the state pro-
vides a framework for matters of importance to society, while “details” of
regulation are left to the private sector (Busch and Bain 2004 ).

It is thus likely that in the near future integration between state and
private regulation will be influenced by private governance systems which
are set to impact public regulation in many areas.
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CHAPTER 5

Health and Nutrition: Policy, Consumer
and Industry Perspectives

Jutta Roosen, Irina Dolgopolova, and Matthias Standigel

5.1 INTRODUCTION

Recent years witnessed an increase in diet-related diseases globally, making
unhealthy diets one of the leading causes of disability and death. The World
Health Organisation (WHO) finds that poor nutrition practices such as the
insufficient consumption of fruits and vegetables and a high intake of salt,
sugar, saturated fats and trans-fatty acids combined with low levels of phys-
ical activity lead to increased risks of non-communicable diseases (such as
heart disease, atherosclerosis and diabetes), overweight and obesity (WHO
2010). Changing dietary patterns requires behavioural change, which can
be initiated at the individual as well as at the societal level.

In this respect, European policy makers have implemented a range of
actions aimed at improving nutritional patterns of the population and
decreasing the risks related to overweight and obesity. A series of white
papers and strategic action plans outlined the need to implement Europe-
wide policies advocating healthy diets, beginning in 2000 with the First
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Food and Nutrition Action Plan for the WHO European Region (WHO
2003). In 2007, the European Commission issued the Strategy for Europe
on Nutrition, Overweight and Obesity Related Health Issues focusing on
promoting healthy diets and physical activity and implemented the Action
Plan on Childhood Obesity to reduce and stop the increase in childhood
obesity towards 2020 (European Commission 2018). More recently, the
WHO Regional Committee for Europe issued the European Food and
Nutrition Action Plan 2015-2020, which aims at reducing the incidence
of non-communicable diseases and obesity. The Action Plan proposes five
main goals: (a) create healthy food and drink environments; (b) promote
the gains of a healthy diet throughout life; (¢) reinforce health systems to
promote healthy diets; (d) support surveillance, monitoring, evaluation
and research; and (e) strengthen governance, alliances and networks to
ensure a health-in-all-policies approach (WHO 2014).

Despite these efforts at the community level, the main action level for
nutrition policy remains national or local. By mandate, the European
Union is active in areas where the functioning of the internal market is
concerned (e.g., through harmonizing labelling rules or by authorizing
health claims) or the Common Agricultural Policy (e.g., on fruits and
vegetables or dairy products). In contrast, the treaties do not provide
much basis for recently discussed nutrition policies, especially taxation and
reformulation approaches, since health systems and fiscal policies remain
in the competence of the member states.

For these reasons, health and nutrition policies in the EU are only regu-
lated in a few cases by the community, and the large majority of actions
shows strong heterogeneity across member states with respect to the
choice of policy type and the degree of restrictiveness. In this chapter, we
review the most important regulatory instruments in nutrition policy that
are implemented or under discussion in the EU and individual member
states together with the most important scientific findings regarding con-
sumer perspectives on healthy food choices. First, we provide a definition
of nutrition quality and stylized facts on the state of nutrition in the
EU. Then we discuss theoretical underpinnings of nutrition behaviour,
potential leverage points, rationales and available policy instruments. We
next review EU nutrition policies in the area of food labelling and school
programmes and provide a brief overview of policies in individual member
states. The effect of policies on consumers’ nutritional choices is assessed
based on a literature review. The end of the chapter discusses industry
perspectives and concludes.
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5.2 NUTRITION QUALITY AND CONSEQUENCES
OF UNHEALTHY NUTRITION PATTERNS

Nutrition policy finds its origin in addressing issues of nutrition and public
health. It is located at the nexus of three problems that coexist to different
degrees in different countries: Hunger and undernutrition, micronutrient
deficiencies, and overeating resulting in obesity (European Academies
Science Advisory Council 2017). The convolution of multiple challenges
is sometimes called the triple burden of malnutrition when the combina-
tion of overweight and obesity with undernourishment and micronutrient
deficiencies exists in the same country. In order to justify, design, monitor
and evaluate nutrition and health policies, policymakers need precise and
comparable indicators of these nutritional issues and their implications for
public health and associated costs. Our intention in this section is to pro-
vide a basic overview over indicators and available data sources for nutri-
tion. A basic lesson from this compilation is that there are little data
available, and if available, these are mostly not harmonized across EU
countries. Reasons for these limitations may be found in the lack of politi-
cal interest in providing harmonized data but also in culturally and socially
heterogeneous nutrition patterns.

Nutritionists judge dietary quality by the adequacy of nutrient supply
with regard to a person’s need. The nutritional societies publish dietary
reference values and guidelines for different population groups by sex, age
and persons of specific needs (e.g., pregnant or breastfeeding women)
with regard to energy (kcal), macro- and micronutrients. Macronutrients
encompass carbohydrates, protein and fat while micronutrients cover vita-
mins, minerals and trace elements. Given the triple burden paradigm,
nutrients are often categorized in those at risk of excess and deficient
intake (Herrmann and Roeder 1998; Thiele et al. 2004 ). Those nutrients
at risk of excess intake are fat, cholesterol, sugar, alcohol, and sodium and
moderation should be exercised, while the others—including some essen-
tial fatty acids and complex carbohydrates—are classified as nutrients at
risk of deficient intake for which adequate provision is desired.

Considering the complexity of the human diet, alternative approaches
describe dietary quality by means of dietary guidelines (i.e., five portions
of fruit and vegetables per day, two times fish per week, etc.). Healthy
nutrition behaviour is hence described by indices that summarize the
extent to which eating patterns respect these guidelines. One widespread
indicator in this regard is the healthy eating index (HEI). The HEI was
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originally developed in the United States by the US Department of
Agriculture and is based on the Dietary Guidelines for Americans. It is
based on the principles of adequacy and moderation (T#ger et al. 2015).
Alternative versions of the HEI exist. For example, for Germany the HEI-
EPIC was developed on similar principles of adequacy and moderation,
but also on a mix of both these principles, for example, for grains or dairy
products (Tédger et al. 2015). Given that dietary guidelines are socially and
culturally derived as a mix of what a person needs and what is socially
acceptable, there are no EU-wide indicators measuring in how far these
rules are followed and no harmonized data are available.

Apart from the food balance sheets of the Food and Agriculture
Organization (FAO) which delivers only rough estimates of food avail-
ability, there is also no homogenized data source to calculate nutrient
intake in Europe. Data for the assessment of food intake and diet quality
can be collected using indirect methods or direct methods. As indirect
methods, researchers use agricultural statistics or income and consump-
tion surveys. The problem with these data sources is that nutrient intake is
either estimated from residual supply (agricultural statistics) or extrapo-
lated using household-level purchase data (income and consumption sur-
veys). It is hence only an approximation of the individual intake of food
and nutrients. Direct methods work either retrospectively, for example,
with a 24-hour-recall or with a diet history interview, whereas prospective
methods use eating protocols or observation studies (Straftburg 2010).
Once the consumption of individual food items is known, data on the
average nutrient content for these items is used to calculate nutrient intake.

The consequences of unhealthy eating can be tracked using their asso-
ciation with morbidity and mortality. The amount of disease and death is
an important epidemiological indicator to understand the health impact of
an unhealthy diet. The economic impact can be analysed by using the defi-
nition of a Disability-Adjusted Life Year (DALY) (Priiss-Ustiin et al.
2003). One DALY corresponds to one year of “healthy” life lost due to
disease or death. The sum of DALY of a given population is known as
burden of disease, which is used by WHO to estimate how far away a popu-
lation is from the ideal health situation where the population lives a healthy
life for a long period, free from disease or disability (Priiss-Ustiin
et al. 2003).

Over the last decades, unhealthy eating patterns have been associated
with the emergence of non-communicable diseases worldwide. In a coun-
try’s economy, non-communicable diseases represent a heavy financial
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load to families and society in general, considering the direct and indirect
costs. Direct costs include financial costs of healthcare (e.g., consultation,
medicines, laboratory) and other costs related to seeking healthcare (e.g.,
transportation, special dietary regimes). Indirect costs cover the loss of
working time of the affected person and her caregivers, and loss of income
of the ill person and caregivers due to absenteeism, loss of business oppor-
tunities, and so on (Kankeu et al. 2013).

Another indicator used to measure the consequences of an unhealthy
diet is the body-mass index (BMI), which is defined as a person’s weight
divided by the square of the person’s height (kg/m?) and ranges from
underweight (<18.5 kg/m?) to obesity (>30 kg/m?). In Europe, over-
weight and obesity account for nearly 23% of total medication costs for
obesity-related diseases, which include diabetes, endometrial cancer and
osteoarthritis as leading diseases. As a result it is estimated that between
2% and 4% of total health care costs in a country are attributable to the
effect of overweight and obesity (Lette et al. 2016). Information on the
prevalence of overweight or obesity at the EU level comes from the
European health interview surveys (EHIS), which started as a “gentle-
men’s agreement” between 2006 and 2009 and was then put on a regu-
larly basis by Commission Regulation (EU) No 141,/2013.

5.3  BEHAVIOURAL FOUNDATIONS, RATIONALES
AND INSTRUMENTS OF FOOD AND NUTRITION PoOLICY

For understanding the effectiveness of regulatory tools in the context of
nutrition policy, it is important to keep in mind that nutrition and eating
are social phenomena. Not only individual factors such as incomes, prices,
time constraints and health conditions matter for consumers’ food choices,
but the family and houschold context is equally shaping consumption
decisions and resulting health outcomes (Sims 1998). Policy can influence
the food environment and furthermore affect the macroeconomic setting
and technology development through regulatory choices. Consequently,
the food context is multifactorial and complex and has been recently char-
acterized to be “obesogenic”, that is, contributing to excessive energy
intake (Timmermans et al. 2018). Figure 5.1 illustrates the food context
in which consumer choices are made.

Food and nutrition policy can affect diets via a number of mechanisms
including the learning of healthy eating preferences, reducing barriers to
expressing such preferences, helping consumers to reassess unhealthy food
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Health and Nutrition Status

Fig. 5.1 Food choice in context. (Source: Own presentation according to Sims
1998)

preferences and stimulating a positive food system response (Hawkes et al.
2015). The success of policy interventions hence depends on enabling
behavioural change among consumers via psychological and motivational
factors, at the same time involving the food system and food environment
to support such changes. The success of actions aimed at improving the
healthiness of diets strongly depends on how consumers perceive informa-
tion about nutritional properties of food delivered in different formats.
Mogendi et al. (2016) report strong evidence that not only nutritional
knowledge but also nutrition and health claims and information influence
consumer decisions regarding food. Thus, it is important to look at soci-
ctal developments in the nutrition-health nexus from both macro- (policy,
industry, technology) and micro- (individual) perspectives. These devel-
opments are becoming increasingly important because advances in the
bio-economy lead to transformations in the consumer environment, by,
for example, creating new food products that can benefit consumer health
and well-being.
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Consumers’ poor dietary habits and unhealthy food choices are often
associated with changes in the market structure and/or with market fail-
ures. Rising incomes and falling real food prices lead to an increase in the
demand for food and nutrients. At the same time, calorie expenditure
requires active engagement and—nowadays—physical activity plays a
lesser role in people’s daily working routines. Ubiquitous offers of conve-
nience goods and fast food address the increase in the opportunity cost of
time that many European households face. All these trends can explain
part of the increasing burden of overweight, obesity and diet-related dis-
eases despite functioning markets. However, if there are market failures
such as externalities or asymmetries in information, regulatory interven-
tions can be justified (Mazzocchi et al. 2009).

In the nutrition context, it is assumed that externalities exist with
respect to health care costs. Poor nutritional choices can lead to comor-
bidities associated with costs that are born by the public health system.
Other issues that warrant market interventions are information failures,
that is, the assumption that information on healthy eating and food prop-
erties is not known by consumers or that marketing activities lure consum-
ers into bad choices.

Public health experts have hence called for policy measures including
discriminatory taxes on nutrients at risk of oversupply such as fat or sugar.
The idea behind price-based instruments is the principle of a Pigouvian
tax, which internalizes the external costs of an (economic) activity such as
increased health care costs from excess sugar consumption by increasing
the price by the corresponding social cost. In October 2011, Denmark
introduced a tax on fat, but abandoned it again in January 2013 (Smed
et al. 2016). Other countries, such as Mexico, implement a tax on specific
food products such as high-caloric, sugar-sweetened beverages (Colchero
etal. 2017).

In addition, improvements of the information environment call for
consumer education or food labelling including nutrition fact panels,
front-of-pack labelling or the regulation of nutrition and health claims.
Regulation of food advertisement can also change the information envi-
ronment. For example, in France it is required that all food advertisement
must bear accompanying messages on the composition of a healthy diet.
Some countries impose restrictions on (junk) food advertisement addressed
to children. Far beyond these food-based measures go calls for additional
interventions in education, personal responsibility and the environment. A
study by the McKinsey Global institute identified 74 interventions in 18
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areas including measures such as food reformulation, changes in the urban
environment or workplace wellness (Dobbs et al. 2014).

In recent years, several governments (e.g., in the UK, France and
Germany, amongst others) established advisory councils on behavioural
economics to investigate the potential benefits of policies based on nudg-
ing approaches. Such behavioural approaches are also studied and dis-
cussed in the context of nutrition policy.

5.4 EU NurritioN Poricy

Nutrition policies implemented by the EU comprise regulations on food
labelling (including nutrient values and allergens), claims on health and
nutrition attributes of food products, food composition and standardiza-
tion, and fruit, vegetables and milk schemes. These will be described in
more detail in the following.

5.4.1  Food Labelling

Labelling covers a number of information tools such as nutrition labels
and guidelines daily amounts (GDA). Here the absolute and relative con-
tribution to nutrient intake of a standardized portion size is described,
usually on the basis of a diet of 2000 kcal daily. In addition, warnings on
allergens may be given and front-of-pack labelling may inform the con-
sumer directly about the healthiness of a product.

A number of EU laws regulate nutrition labelling in the EU, such as the
regulation on food information to consumers (Regulation (EU) No
1169,/2011) which regulates food labelling, improved identification of
allergens in food and mandates nutrition information. It is aimed at help-
ing consumers make informed choices based on the information provided
on food products. Additionally, the Audiovisual Media Services Directive
calls to limit inappropriate promotion of foods and beverages containing
fats, trans-fatty acids, salt/sodium and sugars to children.

5.4.2  Functional Foods, Nutrition and Health Claims

The European Commission Concerted Action on Functional Food Science
in Europe (FUFOSE) started assessing scientific evidence on functional
foods in 1995 and provided a working definition of functional food: “a
food that beneficially affects one or more target functions in the body
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beyond adequate nutritional effects in a way that is relevant to either an
improved state of health and well-being and /or reduction of risk of dis-
ease. It is consumed as part of a normal food pattern. It is not a pill, a
capsule or any form of dietary supplement” (European Commission
2010). In terms of their beneficial effect on health, functional foods have
been linked to the following areas of human physiology: (a) promoting
optimal development and growth in early age, (b) regulating basic meta-
bolic processes, (¢) defending against oxidative stress, (d) improving the
function of cardiovascular system, (e) improving gastrointestinal physiol-
ogy and function, (f) enhancing cognitive and mental performance, and
(g) boosting physical performance and fitness (Ashwell 2002).

While the introduction and marketing of foods with additional func-
tional properties was booming at the end of the 1990s and early 2000s,
many of the advertised claims were not sufficiently backed by sound scien-
tific evidence. As a consequence, the European Union has any nutrition
and health claims under Regulation (EC) No 1924 /2006. The Nutrition
and Health Claims Regulation (NHCR) sets precise requirements on
when food businesses can highlight a specific benefit on the product or in
advertisement. According to the regulation a nutrition claim “means any
claim which states, suggests or implies that a food has a particular benefi-
cial nutritional property” (EC 1924 /2006). This can be due to the energy
content that it provides, provides at a reduced or increased rate or does
not provide (e.g., such as light claims) or due to nutrients or other sub-
stances that it contains, contains in reduced or increased proportions or
does not contain (e.g., low fat or high protein).

Health claims on functional food products can be divided into two
types: enhanced function and reduction of disease risk. Enhanced function
claims are covered under Article 13 of the regulation and describe benefi-
cial aspects of food without explicitly mentioning the risk of a specific
disease. It implies a relationship between the food category, the food or
one of its constituents and health (e.g., calcium strengthens bones). A
reduction of disease risk claim regulated in Article 14 links the consump-
tion of certain functional food to decreasing the risk of a certain disease
and to ensuring adequate child development. It suggests that the con-
sumption of a food category, a food or one of its constituents significantly
reduces a risk factor in the development of a human disease or promotes
child development and health.

Food bearing nutrition and health claims must comply with additional
labelling rules and composition requirements. These are regulated in the
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nutrition profiles which exclude for example products containing high
amounts of sugar. In addition, nutrition (GDA) labelling is mandatory for
products bearing nutrition and health claims. Nutrition and health claims
are based on scientific evidence that is judged by the European Food
Safety Authority (EFSA). Authorized claims are published in the EU
Register of nutrition and health claims made on foods (European
Commission 2019).

The NHCR has been analysed with regard to its aim to “... ensure that
any claim made on foods’ labelling, presentation or marketing in the
European Union is clear, accurate and based on evidence accepted by the
whole scientific community”. In its implementation, the EFSA has taken a
conservative view, reducing the risk of accepting claims with insufficient
scientific evidence. From a welfare perspective, this effort to avoid false
claims (avoiding type-I errors) may result in a higher probability of reject-
ing truthful claims (increasing the risk of type-II errors). Of the 4637
general function claims initially submitted by industry, the EESA approved
only 222 (Bonanno et al. 2015). Bonanno et al. (2015) have shown that
consumers may experience considerable welfare losses if false claims are
permitted, but they would equally suffer losses if truthful claims are forbid-
den. Both errors lead to a malfunctioning of the market. Forbidding truth-
ful claims have in particular an increased impact on consumer welfare when
firms withdraw the affected product lines from the market (Bonanno et al.
2015). Ippolito and Mathios (1990) show that advertisement of health
benefits by food companies can play an important role for consumer
choices as it lowers the cost of information acquisition and processing.

5.4.3  Food Standards

Food standards define the composition and nutrient content of specific
food products. The Codex Alimentarius Commission of the FAO /WHO
defines food standards for a wide variety of issues. Regarding nutrition, the
EU sets standards for food supplements according to Directive 2002 /46 /
EC, on the addition of vitamins and minerals that “enrich” or “fortify” the
food product as in Regulation (EC) No 1925,/2006. In 2018, the
Commission has forwarded a draft on a new regulation on trans-fats in
food. Apart from these examples, EU-wide food standards are, however,
fairly limited. Member states are implementing additional initiatives.
These are sometimes characterized by a cooperative arrangement between
the government and the industry. For example, Germany has recently
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enacted a strategy for reducing sugar, fat and salt in selected food catego-
ries that was elaborated in conjunction with the food industry. The strat-
egy is one of self-commitment of the industry (Bundesministerium fiir
Ernihrung und Landwirtschaft 2018). Other countries follow more coer-
cive policies (Réquillart and Soler 2014).

5.4.4  School Fruit, Vegetables and Milk Scheme

The programme regulated under EU 2016,/791 merged the existing
School Fruit Scheme and School Milk Scheme, which coexisted until July
2017. The scheme subsidizes the distribution of fruits, vegetables, milk
and milk products to schools and/or day care centres for young children
across the European Union under the Common Agricultural Policy. The
scheme is targeted at children who regularly attend nurseries, pre-schools
or primary or secondary-level educational establishments and is imple-
mented at the national and regional level in various ways. Its major objec-
tive is to encourage healthier eating habits by increasing availability and
accessibility of fruits and vegetables as well as milk and milk products.
There exist a number of review studies that assess in how far school inter-
vention programmes can improve aspects of dietary quality. Regarding
fruit and vegetable programmes, the evidence speaks for an increase in
consumption by + .2-1.0 servings, portions or pieces a day (De Sa and
Lock 2008; Staudigel et al. 2018; Van Cauwenberghe et al. 2010).

5.4.5 Policies in EU Member States

While all policies outlined above have been implemented by the EU for
the community as a whole, there are many other nutrition policy
approaches that are adopted by individual member states. Instruments and
strength of regulation are very diverse across member state and mirror
historical attitudes towards a more libertarian or paternalistic take on pol-
icy, but also regarding the traditional standing of consumer rights in each
country. For example, we see tax policies implemented in the UK, France,
Denmark or Hungary. Regarding food labelling, the NutriScore concept
in France and the traffic light system in the UK go substantially beyond
the GDA approach agreed upon at the EU level. In contrast, Germany is
more hesitant towards strict regulation, and policymakers favour educa-
tion and information approaches.
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5.5  EvIDENCE FROM CONSUMER STUDIES

The success of policies promoting healthy food choices in the end depends
on the individual. Whether or not individuals adopt newly proposed
healthy eating patterns, or whether or not a given policy produces the
desired effect in a given population of individuals with defined character-
istics, can only be estimated with limited certainty. In this section we
review scientific literature reporting consumers’ understanding of healthy
diets and their perception of and reaction to different interventions aimed
at improving dietary choices.

The review by de Ridder et al. (2017) reports that although there is
little consistency among consumers’ view in different countries about
what a healthy diet actually is, consensus exists about the components of
an unhealthy diet. In addition, the study found that there is poor evidence
regarding health effects from specific food products. However, research
has shown that a Mediterranean-style diet has a positive effect on health.
With regard to adherence to dietary recommendations, the study reports
that most people fail to follow nutritional recommendations and consume
too much food and too much unhealthy food. Particularly, people with a
low socio-economic status are susceptible to unhealthy nutrition patterns.
Moreover, people who attempt to regulate their caloric intake through
dieting mostly fail to maintain dietary restraints for longer periods of time
and regain weight.

The most important determinants of eating behaviour are intentions,
habits, self-control, and the physical and social environment of an indi-
vidual. Promoting health-benefiting eating patterns relies on interventions
targeting both cognitive (i.e., knowledge, attitude) and behavioural (i.e.,
social reinforcement) perspectives. However, the evidence of the true
impact of interventions remains inconclusive. The most promising inter-
ventions include those targeting habitual behaviour or those that are per-
formed in the form of nudges! (de Ridder et al. 2017). A recent Cochrane
systematic review on nutritional labelling provides similar evidence
regarding the reliability of studies. It suggests that although interventions
using nutritional labels with energy information may lead to a reduction in
calories consumed in restaurants, the evidence is rather weak due to the
low quality of studies (Crockett et al. 2018).

! A nudge is defined as “any aspect of the choice architecture that alters people’s behaviour
in a predictable way without forbidding any options or significantly changing their economic
incentives” (Thaler and Sunstein 2008).
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The effectiveness of nudging interventions is discussed in the review by
Cadario and Chandon (2019). Their study classified the interventions
depending on if they influence attention, interest or action. The most suc-
cessful interventions are those focused on action, followed by interest and
then by attention. Besides, interventions are more successful when decreas-
ing unhealthy eating than when improving healthy eating or decreasing
overall eating (Cadario and Chandon 2019). Another positive evidence of
the effectiveness of nudges is provided in the review by Bucher et al.
(2016). Their review investigates how food placement strategies influence
food choice. They summarize studies that manipulated a food position in
terms of its proximity to the consumer or the order in which the food is
presented. The overall conclusion is that the position of food can influence
food choice and is a promising strategy for inducing behavioural change.
However, there is a need for high-quality, quantitative research on the
topic (Bucher et al. 2016).

Brambila-Macias et al. (2011) analysed the policy interventions imple-
mented in Europe to promote healthy eating: those based on the provi-
sion of information, as well as those based on modifying the market
environment. To that purpose, they classified existing systematic reviews,
academic papers and institutional reports into studies describing policies
focusing on supporting more informed choices (i.e., utilizing advertising
controls, public information campaigns or social marketing, nutrition edu-
cation, nutritional labelling, nutrition information on menus), and studies
describing policies focusing on changing market settings (i.e., fiscal mea-
sures, meal regulations), nutrition standards, reformulation and other rel-
evant policies, (e.g., in the agricultural sector). The results showed that
supporting informed choice has a heterogeneous and weak effect when
compared with changing the market environment, which have proven to
be—albeit more intrusive—more effective (Brambila-Macias et al. 2011).

The assessment of fiscal measures affecting food prices mostly occurs
based on simulation studies (Thiele and Roosen 2018). An analysis of the
effect of the Danish experience with a tax on saturated fats using consumer
purchase data is provided by Smed et al. (2016). According to this study,
the tax resulted in a 4% reduction in saturated fat intake and an increase in
vegetable consumption. However, the study also highlights the complex
effects of market interventions, as salt consumption increased for most
consumer groups. A study of the sugar-sweetened beverage tax in Mexico
found even stronger average effects, namely a decrease in taxed beverage
consumption by 8.2% over two years. Untaxed beverage purchases
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increased by 2.1% in the same time frame (Colchero etal. 2017). Compiling
the evidence on healthy food subsidies and unhealthy food taxation,
Niebylski et al. (2015) conclude that considerable price effects are needed
to have an effect on dietary quality. Fiscal measures seem most successful
when supplemented with information policies (Thiele and Roosen 2018).

Reformulation policies try to change the energy and nutrient contribu-
tion of processed foods. Reformulation effects are in general decomposed
in direct and indirect effects where the former result through the con-
sumption of the reformulated product and the latter are caused by substi-
tution effects between products. Studies show moderate effects of
reformulation policies and illustrate the limited effect of consumer substi-
tution (Jensen and Sommer 2017; Spiteri and Soler 2018). Hence, poli-
cies promoting food reformulation may have greater impact than
interventions aimed at changing consumers’ food choice (Spiteri and
Soler 2018).

Wright and Bragge (2018) analyse the effectiveness of interventions
aimed at improving food choices when dining out. They find that provid-
ing health information together with interpretive material such as traffic
light labels leads to lower calorie intake. Moreover, social norms and social
modelling can be helpful in improving food choices. Manipulating por-
tion or dish sizes provides a comparatively small effect on healthy
food choices.

So far, the evidence on the effectiveness of different nutrition policies
from the consumer perspective is controversial. While some studies report
the success of policy interventions, others claim that there was no observ-
able change in consumer behaviour or that the change was only short-
term. Most of the controversy stems from insufficient evidence (e.g., due
to small sample sizes) or large heterogeneity among studies (e.g., regard-
ing research designs, products of choice, etc.). Thus, it is not clear if policy
interventions produce the intended effect of improving dietary patterns
and consequently health and well-being of the population. What appears
across studies, though, is that a concerted effect of combining policy
instruments to alter the food environment seems most promising.

5.6 Foobp INDUSTRY PERSPECTIVES

The increasing prevalence of overweight and obesity has put the food
industry under increased pressure to improve its marketing actions and the
nutritional quality of its products. The political economy of the food
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industry reacting to this pressure can be understood from past experiences
when similar regulatory pressures existed. The self-regulation of the indus-
try in the form of voluntary agreements has been studied in the context of
environmental regulation (Segerson and Miceli 1998) and food safety
regulation (Segerson 1999). The general question of voluntary agree-
ments is if they are likely to occur and if so, if they are efficient in achieving
public policy goals.

There are a number of specificities of the food industry and nutrition
quality that should be considered when addressing the question of effec-
tiveness of voluntary regulation. The competition in the food industry is
high and multiple responses have to be born in mind when considering
the role of the industry in improving the nutritional quality of food.
Réquillart and Soler (2014) mention in this regard the cost eftect of refor-
mulations and the so-called unhealthy = tasty intuition. Because a relevant
segment of consumers associates healthy products with a loss in taste, the
food industry faces difficulties in communicating health reformulations
such as reductions in sugar, fat and salt to consumers being wary of the
sensory deterioration of the products. In competition with other firms
“[...] a single firm has no interest in deviating from the equilibrium by
enhancing (through reformulation) the healthiness of its products”,
because there is a high risk to lose customers to competitor firms that do
not reformulate at the same time.

Reformulation policies have their potential in improving consumers’
diets (Jensen and Sommer 2017; Spiteri and Soler 2018). However, the
industry also notes limitations in this approach because of desired safety
and technological attributes of food products. For instance, in the context
of salt reductions, industry experts are concerned over food safety and
shelf life impacts given the preservation properties of salt. Also for some
food products such as bread, salt influences texture (Lacey et al. 2016).

In addition, the industry’s response to nutrition regulation can result in
counterintuitive effects. For example, firms’ reactions to bans on food
advertisement to children have shown that these bans can be effective. A
study in Quebec, Canada, showed that francophone children subjected to a
ban on advertisement to children under age of 13 were less likely to visit fast
food restaurants in comparison to their Anglophone counterparts that may
be subjected to advertisements from TV channels in other provinces (Dhar
and Baylis 2011). However, critics claim that the effect on competition was
not sufficiently incorporated in that study and that increased price competi-
tion may offset the effects of advertisement bans (Dubois et al. 2018).
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Voluntary labelling initiatives for nutrients as permitted by regulation
1169,/2011 have resulted from actions in different European countries.
For instance, in 2018 several food companies in France have introduced
the NutriScore system, a five-coloured scoring system based on the nutri-
ent content of 100 g of the food. Some firms have transposed this initia-
tive to other countries such as Germany. Similar initiatives are the keyhole
symbol in the Scandinavian countries. An analysis of new product intro-
ductions in the UK food market over the period 2007-2009 has shown
that the likelihood of bearing front-of-package labels depends on the
product category and was more likely for private-labelled products (van
Camp et al. 2012). For rendering labelling initiatives effective, a consis-
tent label format and positioning, and complete market penetration are
considered as important factors (Storcksdieck genannt Bonsmann and
Wills 2012).

5.7  CONCLUSION

This chapter reviewed existing nutrition policies in the EU and its member
states and their effects. Consumers’ food choices are related to a large
number of factors and aspects that can be influenced by policies, such as
information and price, and that are often less influential than other aspects
such as taste or family preferences. Results of intervention studies have
shown that interventions are most successful if they address several aspects
of food choice: the global food environment, consumer information, and
the availability and accessibility of healthy choices.
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