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CHAPTER 4

Focal Points and Salient Solutions

Jonas Brown and 1. Willinm Zartman

In his groundbreaking book The Strategy of Conflict, Nobel Prize-winning
economist Thomas Schelling (1960: 67) noted “the remarkable frequency
with which long negotiations over complicated quantitative formulas or
ad hoc shares in some costs or benefits converge ultimately on something
as crudely simple as equal shares, shares proportionate to some common
magnitude (gross national product, population, foreign-exchange deficit,
and so forth), or shares agreed on in some previous but logically irrele-
vant negotiation.” This observation that even complex negotiations tend
toward certain simple, conspicuous solutions—termed by Schelling “focal
points”—suggests that negotiators stand to benefit from a thorough under-
standing of Schelling’s insight. Therefore, the purpose of this chapter is to
outline Schelling’s loose argument and examine ways in which negotiators
might tighten and usefully apply focal points and the related concept of
focal principles to their craft. Two primary practical applications of focal
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points are highlighted in this chapter: (1) their role in framing and refram-
ing the issue(s) for the construction form of negotiation; and (2) their
role in facilitating concession and compensation, the other forms of nego-
tiation. The utility of focal points in streamlining multi-party, multi-issue
negotiations is also examined.

There seems much consistency in the spirit and little in the letter of
a definition of focal (salient) points, as Schuessler’s chapter shows. In an
attempt to simplify and so add to the confusion, the core element in rec-
ognizing a focal point is as “something that sticks out alone.” Why it sticks
out can vary widely and is partially dependent on the context. However
certain characteristics combine to make it so. First, it is #nigue—there is
only one.! It can be unique because it existed before, as a precedent or
simply as status quo. That said, there may be other points “less focal” that
compete with the one that stands out most. Second it is simplified. It can
be rounded figure, where there is nothing after the decimal point and no
details before. Or it can be mountains or rivers that clearly divide the topog-
raphy. Third is its moral force of fairness, in that it does not heavily favor
one side and provides an “envy-free” outcome, an embodiment of justice
defined as equality (Schelling 1960: 73). Fourth is its optimal quality: it
cannot be improved on, in its own terms.? As a result of these characteris-
tics, focal points are primarily of use in the detailed phase of negotiations,
when decisions are stalemated, capitulation would be face-losing, and some
kind of neutral point is needed to close agreement. These characteristics
reinforce each other, although as shall be seen they also may open as well
as close further ambiguities and complexities. Related to focal points is
the looser concept of focal principles. Unlike focal points, focal principles
have a substantive meaning; like focal point they stand out because of their
integrity and clarity. They tend to be simply few-word phrases that capture
a guiding idea in the search for solutions. As such, they generally character-
ize the formula phase of negotiations and often embody the formula itself.
In contrast to focal points, we use the terms salience and salient points
for conspicuous outcomes that are not unique (except when commenting
on Schelling). Hence, there can be several competing salient points in the
same context.

1What happens when there is two or more will be discussed below.

2Schclling also suggests public opinion as a defining characteristic, but that sounds rather
imprecise. If public opinion plays a role, it is in recognizing the four characteristics mentioned,
here and by Schelling.
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1 SCHELLING’S THE STRATEGY OF CONFLICT:
FocAL PoinTs

1.1 Focal Points in Tacit Coovdination

Schelling sought to explain why, in games with multiple Nash equilibria,
players tend to coordinate on certain solutions. He argued that “anything
in a game’s environment or history that focuses the players’ attention on
one equilibrium may lead them to expect it, and so rationally to play it. This
focal-point effect opens the door for cultural and environmental factors to
influence rational behavior” (Myerson 2009: 1111). “People can often
concert their intentions or expectations with others if each knows that the
other is trying to do the same. Most situations ... provide some clue for
coordinating behavior, some focal point for each person’s expectation of
what the other expects him to expect to be expected to do.... A prime
characteristic of most of these ‘solutions’ to the problems, that is, of ...
focal points, is some kind of prominence or conspicuousness” (Schelling
1960: 57).

Schelling begins his explanation of focal points by explaining tacit coor-
dination, which occurs when parties with a common interest cannot com-
municate directly, yet each knows the other is trying to coordinate. The
phenomenon is illustrated using games, tested by Schelling in informal
experiments, in which two parties attempt to arrive at the same answer
without communicating. In a particularly famous example, two parties must
choose a time and place to meet in New York City. In Schelling’s informal
experiments, without any discussion, a majority of respondents successfully
made plans to meet up at Grand Central Station at noon. Other pairs were
given a map with many territorial lines and a number of nondescript build-
ings but only one river and only one bridge; most chose to meet at the
bridge. Between “heads” or “tails”, most coordinated on “heads”. Asked
to divide up $100 into two piles in exactly the same way as their partner,
most coordinated on the solution of dividing the money 50,/50.

Focal points—or points of salience—are selected through a combination
of imagination and logic. The choice of focal points, Schelling (1960: 58)
writes, “depends on the time and place and who the people are”. For
example, given a problem that involves geometry, two laypeople may select
a different focal point than would two specialists in mathematics due to the
difference in the shared body of knowledge. “Uniqueness” is also a key
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feature of focal points. On a map with many bridges but only one house
(the opposite of the example above), the house becomes the focal point.

In tacit bargaining, communication is similarly limited or nonexistent,
but the parties have divergent interests: “The problem is to develop a
modus vivendi when one or both parties either cannot or will not negotiate
explicitly or when neither would trust the other with respect to any agree-
ment explicitly reached” (Schelling 1960: 53). Schelling is especially inter-
ested in the role of tacit bargaining as the means by which warring parties
agree to limited war. For example, he seeks to explain how—without nego-
tiations or overt communication—all sides in World War II reached a tacit
agreement not to use poisonous gas on the battlefield. In tacit bargaining,
an agreement is preferable to the status quo for both parties; however, the
only possibility for an agreement is at the focal point, which is more benefi-
cial to one party than the other: “The conflict gets reconciled—or perhaps
we should say ignored—as a by-product of the dominant need for coor-
dination” (Schelling 1960: 59). Schelling (1960: 60) conducted informal
tacit bargaining experiments and found that “on the whole, the outcome
suggests the same conclusion that was reached in the purely cooperative
games”.

The simplest of the bargaining games altered the “heads” and “tails”
problem slightly to award Party A $3 and Party B $2 if both coordinated
on “heads,” while awarding Party B $3 and Party A $2 if both coordinated
on “tails.” 68% of the pairs—much greater than the predicted random result
of 50%—coordinated on “heads” even though it was a sub-optimal result
from Party B’s perspective. Schelling (1960: 60) explains this outcome as
follows: “[A]lmong all the available options, some particular one usually
seems to be the focal point for coordinated choice, and the party to whom
it is a relatively unfavorable choice quite often takes it simply because he
knows that the other will expect him to. The choices that cannot coordinate
expectations are not really “available” without communication. The odd
characteristic of all these games is that neither rival can gain by outsmarting
the other. Each loses unless he does exactly what the other expects him to
do .... The need for agreement overrules the potential disagreement, and
each must concert with the other or lose altogether.”

1.2 Focal Points and Explicit Bargaining

Schelling proceeds to argue that focal points retain their power even in
cases of explicit bargaining, in which they are important “for their power to
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crystallize agreement” (Schelling 1960: 68). Some aspect of the tacit coor-
dination achieved in the above experiments persists in explicit bargaining
because focal points provide a way for the parties to coordinate “intuitively
perceived mutual expectations” (Schelling 1960: 71). If one examines care-
fully the influence exerted by concepts such as public opinion, precedence
or moral standards in bargaining situations, Schelling argues, one is likely to
find that this influence is largely due to the role these concepts play as focal
points: It is difficult if not impossible to say what solution is objectively fair,
but because certain solutions offer themselves as fair according to popularly
perceived social norms—for example, the common solution to “split the
difference”—they possess salience (Schelling 1960: 73). As Dixit (2006:
222) writes, “[FJocal points can help the parties avoid the mutually bad
outcome of no agreement. That may be why 50:50 division is observed
so often ... and similar conventions apparently override explicit rational
calculation to determine the outcomes of many social interactions.”

A key point here is that a focal point possesses its own persuasiveness
and thus imparts bargaining power to the party who stands to benefit most
from a solution based on it: “The ‘obvious’ place to compromise frequently
seems to win by some kind of default, as though there is simply no rationale
for settling anywhere else” (Schelling 1960: 69). Effective analysis of nego-
tiations, Schelling argues, requires that one remain attuned to “the ‘com-
munication’ that is inherent in the bargaining solutions, the signals that
the participants read in the inanimate details of the case. And it means that
tacit and explicit bargaining are not thoroughly separate concepts but that
the various gradations from tacit bargaining up through types of incom-
pleteness or faulty or limited communication to full communication all
show some dependence on the need to coordinate expectations. Hence
all show some degree of dependence of the participants themselves on
their common inability to keep their eyes off certain outcomes (Schelling
1960: 73).

2 FocAL AND SALIENT POINTS IN DIPLOMACY
2.1 Numerical Focal and Salient Points

The most “mindless” use of focal points is to enable an agreement between
two positions, each of which has some justification, by picking some mid-
point between them and thereby losing any intrinsic justification. The only
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reason for focality is that it breaks deadlock by being neither one posi-
tion nor the other. Frequently such compromises are split-the-difference,
halfway in between; at other times, they are some other round num-
ber, especially if halfway would yield a cumbersome fraction. Split-the-
difference concession convergence usually occurs on numerical issues.
While such issues are the epitome of detail bargaining, they are often the
numerical translation of opposing formulas that have not been decided
on the level of principles and so are left for resolution in their detailed
expression.

A double use of salient points was found in the final 1996 bargaining over
on-site inspections authorization in the Comprehensive Test Ban Treaty
(CTBT) negotiations, the US held firm to a an obvious salient point—simple
majority vote of 26 of the Council’s member states to authorize an inspec-
tion, the minimum and therefore easiest to obtain, as an expression of
its preference for an intrusive formula, while China held equally firm to
another salient point: two-thirds (34 member states), identifying it as a
make-or-break issue over a protective formula. Seeking to get a positive
outcome to the negotiations, China finally budged and proposed three-
fifths (31); finally, the difference splitting figure of “at least 30” was adopted
(art. IVD46) (Johnson 2009: 135, 170). There was no general principle
to justify this compromise provision but it stood out clearly as the win-
ning focus. When the 1987 Montreal Protocol on CFCs was amended
in 1990 to include compensation for developing countries, the cost was
apportioned “according to the UN assessment scale,” the obvious focal
point as in many other UN-related cost allocations (Barrett 1999). In the
haste of nailing down the final agreement to end the Vietnam War after the
Christmas bombing of Hanoi in 1972 and the presidential inauguration in
1973, a number of details were settled by splitting the difference (Zartman
1976: 391-392).

2.2 Geometric and Natural Boundaries

Geodesic and natural boundaries as solutions to territorial disputes repre-
sent straightforward examples of salient solutions requiring little explana-
tion. The division of Korea at the 38th parallel following World War 11,
roughly splitting the peninsula in two, is perhaps the most famous bor-
der ever determined by a parallel, but there exist many others. Unfamiliar
with the territory they were dividing in Africa, the colonial powers relied
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on parallels and meridians as they drew up the borders of Africa; “44 per-
cent of [African borders] are straight lines that either correspond to an
astrologic measurement or are parallel to some other set of lines” (Herbst
1989: 674-675). “A large proportion of ... geometrical boundaries in a
region is a strong indication of absentee boundary-making on the basis
of inadequate maps.” (Jones 1971: 108). However, most of the geodesic
boundaries cut across sparsely inhabited areas with little defining topogra-
phy, so straight lines were an apt solution; the longest are in the Sahara.
The Anglo-American Convention of 1818 drew the western section of the
American-Canadian border along the 49th parallel, quite the opposite case.
The 49th parallel replaces “54.40 or fight”, a line less salient because it is
not a round number and—for other reasons—it only applied to the Pacific
Northwest. The simplest case is when neither side is associated with either
salient point. After the Korean War, an invisible line on the ground made
visible by artificial fortification along the 38th parallel in 1945 was replaced
by a battle line established by the force of arms. Germany was divided alone
the Oder and Neisse rivers.

Mountains and rivers, “the walls and moats of history,” offer an alter-
native salient solution to territorial disputes (Zartman 1965a: 155). Rivers
account for about a quarter of the boundaries in North and West Africa
(Zartman 1965b: 157). Jones (1971: 108) writes: “There are numerous
reasons why rivers have been adopted as boundaries. They are conspicu-
ous on maps of poorly explored countries, while other features, even major
mountain systems, may be missing.” Interpreted figuratively, this comment
is an apt characterization of all salient solutions: They are the lines that
present themselves on otherwise blank maps: They stand out. Following
the first Indochina War, the Vietnamese Demilitarized Zone was widely
referred to as the 17th parallel but in practice followed the Ben Hai River.
The 17th parallel was not visible on the ground but the Han River was: it
was “more salient,” thus reinforcing the original notion.

A group of Ukrainians were arguing about what to do with the eastern
part of the country. After deciding the two populations could not live
together, they turned to defining the border. “Let Kiev remain there in the
west; it’s not a problem in principle,” said one. “No, all the way to Kiev,”
said another. “Fine, along the Dniepr [just east of Kiev]; left bank is theirs,
right bank [with Kiev] is ours.” With that agreement on a salient point,
that incidentally put lots of non-Russian Ukraine in the east, they turned
to the means. “Either a sea of blood and corpses, or a referendum; there
is no third way.” A salient point that beat content with its focality, and a
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hopefully clear choice between two salient solutions solved the problem
for the group (Chivers and Sneider 2014). In a similar situation in Libya,
“An Islamist-dominated Congress will find it extremely difficult to reach
a negotiated settlement with Jathran given his renowned animosity to the
Muslim Brotherhood. Jathran’s rebels have vowed to hold the Red Wadi,
in what some see as a de factor partition of Libya” (Stephen 2014).

Sometimes the focal or salient point is not a natural occurrence but
something emerging from history. Like the new battle-line replacing the
38™ parallel in Korea, a line where opposing sides met their stalemate
consecrated by a ceasefire takes on its own salience. In Kashmir, the Line
of Control stands as a potential compromise between two competing total
claims (Zartman 2005: 54).

2.3 Precedents and Salience

In their analysis of multi-party negotiations of international environmen-
tal regimes Young and Osherenko (1993: 14) emphasize the role that
precedent can play in coalescing agreement among numerous parties. “The
emergence of salient solutions or focal points that have the power to shape
expectations increases the probability of success in institutional bargain-
ing. Success is often linked to the ability of those formulating proposals to
draft simple formulas that are intuitively appealing or to borrow formu-
las or approaches from prior cases with which negotiators may already be
familiar.” An example of this dynamic was the multi-party North Pacific
Sealing Convention of 1911, which relied heavily on the precedent set
by two recently signed bilateral (US-UK and US—Canada) agreements in
organizing a sustainable sealing regime that would last into the 1980s: In
exchange for cessation of pelagic sealing, Canada, a pelagic sealing state
with no rookeries, had been compensated with a portion of the land-based
harvest of the rookery-owning state. The application of this principle to
the other major actors (Japan and Russia) in the closing stages of the 1911
negotiations helped to assure the commitment of all five actors (including
Canada). The series of previous bilateral agreements provided the actors
with both experience and confidence that aided in the successful conclusion
of the 1911 agreement (Mirovitskaya et al. 1993: 43).

When a party finds the salient solution highlighted by precedent con-
straining, it may seek opportunities to discredit the precedent by drawing
attention to an alternative salient solution. The Ecuador-Peru border con-
flict, in which Ecuador sought recognition of its sovereign access to the
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Amazon River, is one such example. In 1942, both parties had signed the
Rio Protocol, which formally demarcated 95% of the border according to
the Status Quo Line of 1936 at a loss to Ecuador of about 5000 square
miles (Simmons 1999: 10). Sections of the border that remained in dispute
were to be allocated based on arbitration. However, on the basis of aerial
photography taken in 1946, Ecuador asserted that the Rio Protocol had
underestimated the size of the Cenapa River watershed (contributing to the
loss of land for Ecuador) and in 1960 announced that the Rio Protocol was
null and void. In this case, Ecuador attempted to turn aside precedent by
drawing attention to the salience of a natural feature. In addition, Simmons
writes, Ecuador sought to link its case to alternative precedents that would
support its rejection of the Protocol and the associated arbitration process:
“Following its rejection of the arbitral award and the protocol, Ecuador
made a conscious effort over time to link its position to analogous cases of
arbitral rejection in the region: the Argentine position on the 1977 Beagle
Channel arbitrations and the Venezuelan position on the 1899 Essequibo
decision regarding Guyana, for example” (Simmons 1999: 11).

3 PrOBLEMS WITH FocAL POINTS

A problem with a focal point is weak focality or salience (Crawford et al.
2008). It may not be as focal as all that. Rivers and mountains exhibit
varying degrees of prominence and clarity. They may be small or unclear.
French boundary-makers separating Mauritania from Soudan (Mali) seized
upon a river as a natural line and were told its name was wadou, which they
did not realize was the generic name for an intermittent river and therefore
was the name of many gullies in the area (Zartman 1963). The Sudan-
Egypt border, a geodesic line across the desert (and the Nile) amended to
take traditional tribal areas in its eastern end, leaps from mountain top to
mountain top in small straightline segments.

Or for all its focality, a focal point might contain some unfocalizing ambi-
guities. Rivers, for example, are dynamic entities that change seasonally and
take altered courses year to year. Wide rivers may contain islands; which
side do the islands belong to? In the United States, “river boundaries have
caused more friction between states ... than have mountain boundaries or
geometrical lines” (Jones 1971: 109). Even as a salient solution to a terri-
torial dispute, a river boundary therefore often requires secondary negoti-
ations on the precise location of the boundary within or along the river. As
the following diagram (Fig. 1) shows (Jones 1971: 111), a river contains
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Fig. 1 Different salient solutions within a river

within it a whole new set of potential salient solutions, from the median
point at high or low water to the bank edge to the thalweg. Liberian Presi-
dent Tubman eagerly accepted the Ivory Coast proposal that the boundary
between them run along the right bank of the Cavally River, only to discover
that banks are identified looking down stream and he had given over the
river to his neighbor (Zartman 1963). Jones proceeds to criticize the use
of river boundaries as a kind of lazy cartographic shorthand that is likely to
lead to further disputes and ought to be the last resort of boundary-makers.
Thus a focal point may not necessarily be a clear or lasting solution; it may
not so much finalize negotiations as provide a new basis for negotiations,
which may require a new salient solution. Still, the river often stands out
as unique, even if not clear in detail. There is no more salient boundary
for the US and Mexico than the Rio Grande, at least until the Gadsden
Purchase.

Similarly, there may be several points of equal salience. There may be
several rivers or mountain crests, or rivers may vie with mountains for the
greater saliency. Rivers and geodesic lines competed for authority in con-
flicting claims among early American colonies or states before and after
Independence. And multiplicity is not only found in geography. The face-
off between the National Party (NP) and the African National Congress
(ANC) over an important point in the negotiation of a pre-constitution
agreement came when the NP, afraid of the ANC’s ability to rally votes,
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insisted on a 75% vote, against the ANC’s proposal of 66%, two round
figures. The NP moved down to 70%, which the ANC still refused, until
the ANC and NP lead mediators met in the men’s room and, in a moment
of relief, the NP spokesman said, “Sixty-six percent,” to his fellow negotia-
tor’s surprise (Zartman 1995: 162; Sisk 1995: 210). The German cry after
the Franco-Prussian war was “Rheinfluss nicht Rheingrenze” (“Rhine river
[valley], not Rhine border”). When the straight-line boundaries of south-
east Algiers and of southwest Egypt ran into a mountain in the desert, they
climbed them, then went ahead on their straight-line ways.

A particular problem arises out of the repeated use of a salient solution as
a guide to process. If split-the-difference is offered as a final solution, as is
usually considered to be the case, it cuts all further bargaining. But if split-
the-difference is taken dynamically, its finality falls before its own principle
(Cross 1978: 21). One party can offer a split-the-difference solution, but
the second can then offer to split the difference between that offer and his
original position, moving in his favor from the .50 point to the .75 point.
Such was the risk that Morocco ran in proposing autonomy as a CoOmpro-
mise between its original demand of total integration and the Polisario’s
demand for independence. Later, a well-meaning commentator offered a
proposal that split the difference between autonomy and independence by
suggesting joint sovereignty (Roussellier 2013).

4 FocAL PRINCIPLES

Focal points stand out “because it’s there” to be perceived, but they may
also stick out because they represent a principle. Split-the-difference or 50%
embody an inherent notion of fairness seen as equality; mountain crests and
river are obvious as boundaries in themselves but also represent a natural
separation of populations. Focal principles are not always expressed in lines
or numbers but more often as short substantive statements containing an
idea. However, unlike the points, principles are usually only salient (Scott
1967: 173; Zartman 2005) for their succinct expression of substance and
are neither unique nor accidental; they stand out secause they encapsulate
a principle. Indeed, it is often because the principle wears out in application
that a point is evoked. As such, salient points tend to useful in the detail
phase of negotiation and salient principles in the formula stage, and are
often expressions of the formula itself. “Territory for security” is a salient
principle; so is “national self-determination,” “polluter pays,” “net cost,’
and even “equity” or “equality.”

<«
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For all their focalizing effect, salient principles are not unequivocal. To
take “equality” as an example: there are many interpretations of equality. It
can refer to equal (or parity) distribution in which all parties have an equal
share, or equal access to or chances at a share, but also to inequality (or pro-
portionality) in which outcomes are allocated in order to equalize by some
criterion, generally either by equity (or merit), or by compensation (or
need) in which they who have least get the most in order to attain equality
(Zartman et al. 1996). But also, inequalities can be equalized by compen-
sation with other items. Further, equality merely passes the decision on to
the referent question: “equal or equalizing based on what?” For example,
in arms control negotiations, the US and the Soviet Union agreed easily on
the principle of equality but struggled to agree on whether the principle
of equality should be applied to missile quantities, missile types, defense
sites, or other referents (Zartman 2008). The question that loomed over
the SALT negotiations was how the principle of equality should be applied
to asymmetric force structures (Zartman 2008: 77). In the SALT II nego-
tiations, justice was located in the equalization of aggregate numbers of
different types of armaments. The effort to maintain equality with unequal
force structures led to attempts to find a new formula based on compen-
satory (unequal) justice, but the power of the equality notion worked to
limit the notion of inequality.

The negotiations to restrict emissions that harm the ozone layer, which
resulted in the Montreal Protocol of 1987 and the London Revisions of
1990, demonstrate the range of salient points that can emerge as poten-
tially just solutions (Zartman 2008: 73). The issue could be framed as
one of equal individual rights, with each person allocated a certain legal
amount of ozone-harming emissions. Another option would be equality
of states, whereby all countries, whatever their current level of industrial-
ization, would reduce their emissions by the same amount. Alternatively,
countries could be asked to reduce emissions by an equal percentage of their
current output. The final agreement on the ozone then called for a fixed
percentage cut in CECs for industrialized countries, a ten-year moratorium
on compliance combined with financial and technical aid for developing
countries, and an ultimate ban on all CFC production by a target year. It
was a negotiated compromise between inequality principles of equity for
industrialized countries and compensation for developing countries, work-
ing to an equality principle for all.
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5 PrROBLEMS WITH FOCAL PRINCIPLES

Focal points are precise and brook no argument, although it has been seen
that they sometimes open up to further ambiguity. Focal principles, on
the other hand, are the subject of interpretation even if their authority is
fully admitted. Their focalizing effect is to pass on the debate to questions
of application and interpretation. But their use also raises other problems.
Many intractable conflicts feature two salient solutions, each supported by
a focal principle. The result is a Prisoner’s Dilemma, in which both par-
ties choose noncooperation over cooperation despite the costs, posing a
coordination problem where both positions represent a focal principle and
cach side wants its solution in its entirety. To make matters worse, the
parties may adopt polarized identities that reflect this zero-sum dynamic.
Two examples of competing focal solutions are the Nagorno-Karabakh
and Kashmir conflicts (Zartman 2005: 53-54). In Nagorno-Karabakh,
Armenia and the Karabakh Armenians view self-determination as the focal
principle while Azerbaijan finds the focal solution in territorial integrity.
Mediated attempts to locate a new salient solution characterized by polit-
ical autonomy and Armenian withdrawal have been unsuccessful because
the disputed territory “necessarily falls on one side or the other of the
‘crest of sovereignty,” whatever the softening effects of a new status might
be: there is no in between” (Hopmann and Zartman 2013: 3). Oppos-
ing parties seek to locate opposing precedents to suit their causes. In the
Nagorno-Karabakh conflict, Armenia and the Karabakh Armenians cite the
legal precedent for the “self-determination of peoples” (highlighting the
specific recent precedent of Kosovo) while Azerbaijan emphasizes the legal
precedent for the “territorial integrity of states,” both of these conflicting
precedents drawn from the Helsinki Final Act. Similarly, Kashmir belongs
in India by the choice of'its local ruler but in Pakistan by the religion of its
inhabitants; the “line of control,” as noted, provide a “split the difference”
with only a salient principle to support it, even though it has provided a de
facto solution for seventy years.

Another problem can arise when a single focal solution is exhausted or
delegitimized by previous misuse or failure. When a focal principle has been
found to guide a peace process and the ensuing single focal solution breaks
down, the people tend to feel betrayed, convinced that the other party is
simply incapable of making peace; instead of trying the apply the principle
again under improved circumstances, it is rejected completely Examples
include Jonas Savimbi’s rejection of elections as a means to settle the conflict
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in Angola after he lost the previous elections in 1992, the decay of the Oslo
process and its two-state solution for Palestine, and the failure of federation
as a salient solution in Sudan after the federation failed in 1978 and finally
in 1984. The Israel-Palestine case raises the important question of how to
rehabilitate a failed salient solution in the absence of reasonable alternative
solutions (Makovsky 2013).

§) UsSING FOCALITY IN NEGOTIATION

As shown, difficulties can arise in the use of focal and salient points and
principles in the search for a diplomatic solution. Although it is always
challenging to translate concept into practice in any instance, salience
is often the starting point and the conclusion of a process of creativity.
A number of strategies present themselves.

In a situation of competing salient principles, the challenge is difficult
when the two parties are stuck in a stalemate, but not impossible. Three
options can be considered: (1) to establish the greater salience, (2) to
combine the multiple salient solutions into a single compromise solution,
or (3) to reframe the problem by altering perceptions of the existing alterna-
tives. The first removes the problem—definitional and political. The other
two are customary challenges to negotiation in the absence of a new salient
principle. In Aceh, “self-government” proved more salient than either inde-
pendence or integration; in the Western Sahara, it is still possible that auton-
omy provide a principled alternative to the same both options.

Although a court ruling differs from negotiation (and often follows
failed negotiations), the parties’ arguments and the court’s decision-making
process demonstrated how negotiation, as a joint decision-making pro-
cess, often requires choosing between—or integrating—competing salient
solutions. The difference is that in negotiation the parties come together,
whereas in a court case a third party arrives at the integration by itself. One
case in particular, the ICJ’s June 1985 demarcation of the border between
Libya and Malta, clearly indicated this dynamic. First, the court explicitly
stated that potential salient solutions stemming from precedent and sta-
tus quo arguments would not be acceptable: “The Court observes that no
decisive role is played in the present case by considerations derived from the
history of the dispute, or from legislative and exploratory activities in rela-
tion to the continental shelf” (ICJ 1985). The court then acknowledged
the parties’ “irreconcilable” salient points. Malta sought an agreement that
would divide the sea between the Libyan and Maltese coasts equally, while
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Libya sought a division based on the physical geography of the sea floor,
citing a natural “rift zone” in the continental shelf as the appropriate bor-
der. While agreeing on the importance of an “equitable” solution, Libya
argued against the principle of equality, in part by noting its much larger
coastline (192 miles long compared with 24-mile Maltese coast). Citing
yet another potential salient solution, Libya argued that the division of the
sea between the two nations should reflect the proportional difference in
length of coastline. The court’s final decision was largely based on the latter
argument, and the boundary was drawn closer to Malta than Libya.

This case shows how geographic features (continental shelf and coast-
line) interact with other salient solutions based on the concepts of prece-
dence, status quo, equality, and proportionality to frame the issues that are
under negotiation. To reach its final decision, the ICJ first had to decide
between two salient definitions of the continental shelf: whether it was
defined mathematically as a specific distance from shore and could there-
fore be divided or whether it was defined by its physical dimensions and
was therefore indivisible. After selecting the former definition, the court
then chose a basis (proportionality) for dividing the shelf between the two
nations.

6.1 Framing and Reframing: Defining the Conflict

Effective use of focal or salient points and principles shifts the locus to the
negotiation phase where the parties are engaged in identifying the problem.
The search for an outcome depends on how the problem is formulated and
on what analogies or precedents the definition of the bargaining issue calls
to mind, elements generally associated with the first phase of negotiation—
diagnosis (Schelling’s 1960: 69; Zartman 1963). In other words, one key to
achieving success as a negotiator is to frame the problem in such a way that
an appropriate salient principle for a solution is agreeable to both parties and
defines to each party’s preferred outcome. Framing and reframing are the
means by which the parties meet the challenge of successful construction of
a new solution, and the framing process itself often provides an answer to
the problem of reaching the newly formulated solution (Kahnemann and
Tversky 1982; Stein 2019).

The two-way relationship between focal or salient principles and fram-
ing—principles suggest frames and frames suggest principles—implies that
they can be used together to serve negotiators in two different ways:
(1) Framing can be viewed as a campaign of persuasion designed to draw
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attention to a predetermined, potential principle that is favored by the
negotiator; and (2) (often from a mediator’s perspective) framing can be a
more indeterminate act that creates space for a collaborative reconceptual-
ization of competitive principles. In either case, it is vital that the negotiator
remain aware of how parties are framing the negotiation, how these frames
imply certain focal principles, and how the negotiation might be reframed
to expose new mutually agreeable outcomes. This awareness is particularly
important in the pre-negotiation (diagnosis) and formulation phases.

The first situation, in which parties frame the conflict to highlight their
preferred salient principles, is so commonly encountered in both positional
and integrative bargaining that it needs little elaboration. The maritime
border dispute between Libya and Malta mentioned above represents one
particularly clear case. As the smaller state, Malta viewed its optimal out-
come as an egual division of the continental shelf along the median line
between the two countries (the 50,/50 solution). Libya, in contrast, argued
that an equitable solution entitled it to the majority of the continental shelf
based on two possible rationales: (1) the natural rift in the continental shelf
just south of Malta and (2) the far greater length of its coastline. Both
parties employed a combination of legal precedent and political rhetoric to
frame the conflict such that its favored solution became the “conspicuous”
solution. The failure of negotiations necessitated the court case, which ulti-
mately dismissed “natural prolongation” yet awarded Libya a greater share
of the shelf based on proportionality. The mediator can reinforce the new
frame and demonstrate its potential to reinvigorate the negotiations by
setting a new constellation of (in this case, economically oriented) salient
points on the table to replace those (in this case, sovereignty-oriented)
salient points that have been exhausted.

The important interaction between reframing and salient principles was
also demonstrated in negotiations between Canada, Denmark /Greenland,
Norway, the Soviet Union and the United States aimed at establishing a
new conservation regime to address the declining population of polar bears.
After five years of scientific coordination and drafting and two years of polit-
ical preparations, the final negotiations were in danger of stalling due to
the conflicting jurisdictional concerns of the five countries (Fikkan et al.
1993: 110). The principle question was how to define national jurisdiction
in a way that would match all five parties’ national interests and also regu-
late polar bear populations that regularly crossed international boundaries
(both over land and at sea on circulating ice flows).
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The five drafts assumed that the subject was the prohibition of polar bear
hunting in international waters, with regulation within national jurisdic-
tions left to the states. This distinction required a definition of the boundary
between national and international waters, a distinction that had become
controversial in the early 1970s in the preparations for the UN Conference
on the Law of the Sea. Any definition among the five ice states on the polar
bear matter might constitute risky precedents affecting larger interests in
the broader UNCLOS negotiations. Furthermore, the five states sought
different levels of legal protection for the polar bears and different terms
of exemption for native hunters (Fikkan et al. 1993: 120-121). The Soviet
Union loosened this legal knot by reframing the issue in simple “status
quo” terms: In all areas currently inhabited by polar bears, hunting would
be banned, with exception for traditional hunters in all places where tradi-
tional hunting had existed in the past. The proposal resorted to historical
precedent to cut through interminable debate on legalistic criteria (Fikkan
et al. 1993: 132). The issue had initially been framed in legalistic terms
that raised further jurisdictional issues and provided no simple solution
now found consensus in a single clear focal principle.

6.2 Making and Coovdinating Concessions: Breaking Stalemates
over Ambiguous Expectations

Tacit and explicit bargaining often lead to similar results because even in
explicit bargaining, the parties are tacitly coordinating their expectations.
Negotiations tend to arrive at a zone of possible agreement (ZOPA) within
which each party would rather make a concession than fail to reach agree-
ment at all but would also seek to move the other to a more favorable point
(Schelling 1960: 70). When both parties are willing to concede something
in order reach an agreement, the result is an impasse that stems from the
sheer multitude of possible outcomes and from competing efforts within
the range. “The final outcome must be a point from which neither expects
the other to retreat; yet the main ingredient of this expectation is what one
thinks the other expects the first to expect, and so on. Somehow, out of this
fluid and indeterminate situation that seemingly provides no logical reason
for anybody to expect anything except what he expects to be expected to
expect, a decision is reached. These infinitely reflexive expectations must
somehow converge on a single point” (Schelling 1960: 70).

In this common bargaining situation, both focal points and focal prin-
ciples have a role. A focal point has the power to facilitate agreement on
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the details of a deal. A focal point, with its “intrinsic magnetism,” may
permit one party to take a strong stand in a particular bargaining position,
providing a reason to stand firm at a point along the continuum of quali-
tatively undifferentiable positions that contain no inherent rationale. “The
rationale may not be strong at the arbitrary ‘focal point’, but at least it can
defend itself with the argument ‘If not here, where?”” (Schelling 1960: 70).
In other words, focal points facilitate concessions. A focal point provides a
“groove” where a party can dig in its heels (Schelling 1960: 70). Because
focal points possess their own inherent stability, a party can concede to
a focal point—for example, from 55 to 50%—without signaling that it is
willing to concede further. A concession to 49%, on the other hand, sug-
gests that the concessions may continue; a commander can retreat to a river
without opening himself to further retreat.

The function of focal and even salient points in facilitating concessions
is apparent in the case of negotiations on wealth sharing between Khar-
toum and the Sudan People’s Liberation Movement/Army (SPLM/A).
The rebels initially demanded that the southern administration receive 60%
of oil revenues from oil producing wells in the south, while Khartoum
demanded 90% (Paris AFP 2002). In the 2004 agreement on wealth shar-
ing signed in Naivasha, Kenya, 50% of revenues were allocated to cach party
(UN Mission in Sudan 2004), giving both parties—which both sought a
deal amidst ambiguous expectations—a place to “dig their heels in.” In
another case, the unusual focal point of 49-51 governing the division
of territory in Bosnia between the Serbs and the Bosnian-Croat Federa-
tion expressed the balance of forces—almost even if not quite equal. “At
one point [Swedish negotiator Carl] Bildt ran into [Serb president Slobo-
dan] Milosevic...and found him ‘desperate’. ‘Give me anything,” he said,
‘rocks, swamps, hills—anything, as long as it gets us to 49-51” (Holbrooke
1998: 302).

In other situations, more than simply a valueless point may be required
to escape from the morass of the ZOPA; a substantive reason or arguments
may be required to provide a point of agreement from which the parties
can craft their solution. Such need for a focal principle need not occur only
in the formula phase but also in the concluding phase where parties still
have no guideline for establishing details. It is a not infrequent situation
where the parties agree that they want to agree but have no common indi-
cation as to where. In the negotiations on the North American Free Trade
Agreement (NAFTA), the automotive sector was a subject of intense hag-
gling because of different interests of the three parties. “By May 1992, the
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detail phase has already begun,” but after eleven months of the parties were
still searching for a criterion on which to base the details. After debating
several criteria, the notion of “net cost” was finally accepted at the end of
the month as a focal principle, and the parties could turn to consider the
threshold for the rules of origin. Canada was willing to go higher than the
50% figure contained in the earlier US-Canada Free Trade Agreement but
not more than 60%; the US asked for 65%. “The Canadians could not be
seen as capitulating to the Americans [after having already gone up 10 per
cent], so a 65 per cent level was out of the question. We ended up with
62.5 per cent” (Roberts 2000: 192, 203, 204). A focal principle had set
the stage for a focal point; both were necessary for agreement. In dealing
with the pharmaceutical issue, the presence of a package for full patent pro-
tection announced at the end of 1991 by GATT director general Arthur
Dunkel provided a focal principle about which to build consensus. “The
detail phase, which began in the spring of 1992, and ‘legal scrubbing’,
benefitted from the fact that the negotiators were using the Dunkel Text”
(Roberts 2000: 242).

6.3 Salience and Facilitating Concessions in Multi-Issue
Bargaining

Salient points and principles have a particular role in facilitating conver-
gence of expectations in multi-party talks. “The influence of salience lies
in its capacity to facilitate the convergence of expectations in international
bargaining involving numerous parties operating under a consensus rule”
(Young and Osherenko 1993: 14-15). For an exploration of this ques-
tion, the Law of the Sea negotiations provide a useful case study. A brief
examination suggests that in multi-party, multi-issue talks salient points
are applied both as framing devices and facilitators of concessions. First,
the parties highlight certain salient points in an attempt to frame the issue
according to their own interests. Then the parties use salient points to facil-
itate concessions that will permit a convergence of their positions. These
concessions permit a gradual whittling down of the number of competing
salient points. Since these negotiations address a broad range of issues, the
parties are likely to collectively arrive at multiple salient points, which are
eventually packaged together in a single deal.

The UN Conference on the Law of the Sea (UNCLOS) used salient
principles and points in an attempt to reach agreement on national mar-
itime boundaries, among other issues. In the seventeenth century, Grotius
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asserted that states were entitled to jurisdiction over waters that could be
policed from land, while the remainder of the sea was to be left free accord-
ing to natural law. This concept evolved into the Netherlands’ cannon shot
rule, which stated that no leader “could challenge further into the sea
than he can command with a cannon.” (Sanger 1987: 12). The law was
interpreted differently by different nations, with the US and Great Britain
eventually claiming a territorial sea three miles wide, France a territorial
sea six miles wide, and Russia a territorial sea twelve miles wide (Sanger
1987: 13). When (mainly European) states met at the Hague Codification
Conference of 1930 to attempt to formalize the law, maritime powers such
as Great Britain pushed for a permanent, universal 3-mile limit to territo-
rial waters, despite the existence of modern weaponry with a range well
beyond 3 miles. “The cannon shot justification of the cannon shot salient
point was stretched to breaking by Louisiana and Texas in 1938 and 1941
laws claiming 27 miles into the Gulf of Mexico on the grounds that artillery
could fire that distance” (Sanger 1987: 22).

As a maritime power, Great Britain sought a modern law based on
Grotius’s natural law of freedom of the seas; therefore, its negotiators
sought to highlight the age-old 3-mile territorial sea as historical precedent.
However, other parties were not easily dissuaded from their own goals, and
the negotiations that proceeded sporadically for the rest of the twentieth
century were in no small part a contest to frame the negotiation by select-
ing certain precedents over others. By the time of the Hague conference,
countries were claiming jurisdiction over territorial seas of varying breadth
for different reasons: “for national security ..., for control over fisheries,
for customs purposes, and for more general civil and criminal jurisdiction”
(Sanger 1987: 13).

After failing to reach an agreement at the Hague, negotiations over ter-
ritorial waters resumed in 1958 at the First UN Conference on the Law
of the SEA (UNCLOS-1) (Sanger 1987: 14). Following the Hague meet-
ing, a new precedent had been set by the United States in the Truman
Proclamations of 1945, which claimed “‘jurisdiction and control’ over the
natural resources of its continental shelf and also claimed the right to estab-
lish fishing conservation zones in parts of the high seas adjacent to its coast”
(Sanger 1987: 14). As a natural feature, the continental shelf represented
a new salient point that meshed with the American interest in highlight-
ing the continuity between the coastal sea and the continental land mass,
with the goal of maximizing its access to natural resources. Because the
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continental shelf'is irregular, the US later defined the shelf in fixed numer-
ical terms: the 200-meter depth line, which reached as far as 250 miles
from shore. Although arbitrary, the 200-meter depth line quickly became
a standard shorthand for the continental shelf and, therefore, a new focal
point.

Another debate arose when Latin American nations sought “sover
eignty” over the continental shelf whereas West Germany sought to award
nations “rights” over the continental shelf. Using the “split the difference”
focal point to facilitate mutual concessions, they invented a new, vague
term halfway between their positions: “sovereign rights.” This is an apt
example of a focal point that does not provide a final solution but instead a
blurry accommodation destined to become a new starting place for further
negotiations.

In 1945, the US had favored expansive jurisdiction because it had been
primarily concerned with fisheries and oil extraction. By 1958, it was preoc-
cupied with Cold War security concerns and alarmed that Latin American
countries were claiming vast territorial seas based on an American prece-
dent. Reframing the issue as one of the “freedom of the seas,” the US now
sought the smallest possible definition of territorial waters—a three-mile
belt—so Polaris submarines could freely patrol the Mediterranean. How-
ever, in the 1956 Suez Crisis the Arab states had closed the Straits of Tiran
to Israel by claiming a twelve-mile territorial sea, and these same states now
formed a coalition with the USSR and East European states that refused to
consider any agreement limiting territorial waters to under six miles (Sanger
1987:16). The twelve-mile definition aligned with the Arab states’ security
concerns and with the Russian precedent.

After the failure at UNCLOS-1, Iceland unilaterally claimed a restricted
fishing zone extending twelve miles from its shores, and four Middle East-
ern states unilaterally claimed 12-mile territorial seas (Sanger 1987: 17).
Therefore, by UNCLOS-2 in 1960, the 3-mile precedent no longer rep-
resented a viable focal point. The American and Canadian “6-6” proposal
now represented the narrowest remaining option for the territorial sea.
Latin American countries agreed with the proposal on the condition that
they would be able to extend the restricted fishing zone beyond twelve
miles. However, the USSR /Eastern Europe /Arab state coalition held firm,
and the agreement failed to achieve a two-thirds majority by one vote.

At UNCLOS-3 in 1974, The Single Negotiating Text was used in an
attempt to find consensus, and special interest groups formed, each group
framing the negotiation to match its preferred salient point (Sanger 1987:
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31-33). Coastal States were “territorialists” seeking to offset the influence
of the maritime powers and claim a territorial sea 200 miles wide. The
Margineers, a much smaller group, claimed a potentially larger territorial
sea that extended to the limits of the “natural prolongation” of the land ter-
ritory. An Environmental group highlighted the damage to beaches caused
by marine pollution. With nothing to gain from a wide territorial sea or
restricted economic zone, the Land Locked and Geographically Disadvan-
taged States sought to maintain the freedom of the seas to the greatest
possible extent. The Gang of Five—the United States, the Soviet Union,
Britain, France and Japan—met “to plan tactics on their common con-
cerns, particularly freedom of navigation and freedom of scientific research”
(Sanger 1987: 32).

Eventually, the majority of parties reached agreement on a twelve-mile
“contiguous zone” in which countries could restrict international fishing,
but they could not agree on how much of this belt would be a territorial
sea. The US and Canada offered a compromise to the USSR and the Arab
States, in place of a 12-mile territorial sea proposing territorial waters to
six miles (the French precedent), followed by a six-mile fishery zone. No
agreement on territorial seas or restricted fishery zones could be finalized
at UNCLOS-1.

In these multi-party, multi-issue talks, the parties attempted to draw
attention to preferred salient points by framing /reframing the negotiations
in amanner that emphasized their own central interests. Salient points grad-
ually came to serve as centers of gravity around which coalitions formed,
and the eventual agreement on a Law of the Sea—the final details of which
are beyond the scope of this paper—was reached through a complex pro-
cess of prioritizing, trading, locating compromises between, and packaging
these competing salient points. In addition to facilitating the formation of
interest groups, which simplified the process by minimizing the number
of parties, salient points streamlined the negotiations by narrowing the
number of potential solutions.

In many conflicts, one uniquely focal solution emerges and exerts a
pull on the parties. In such cases, the challenge—whether the parties are
negotiating alone or under the guidance of a mediator—is to find a way to
meet at the focal point (Zartman 2005: 53). In some cases, as in the case of
Korean unification, there may be “no way to get there” in the short term
due to the parties’ attachment to the status quo (Zartman 2005: 54).
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7 CONCLUSION

Focal and salient points are, of course, but one of many factors that together
shape the result of a given negotiation process. Nonetheless, negotiators
clearly stand to benefit from developing an awareness of the influence that
salience exerts on the negotiating process. In the formula phase, focal or
salient principles of substantive content are important for constructively
framing the conflict and potential solution; when negotiations reach an
impasse, unique, simple fair points have great authority in cutting through
otherwise disoriented debate. Especially in cases where the parties pos-
sess relatively equal bargaining power, the bargaining power inherent in
salient points can be accessed to facilitate concessions. Salient points can
also make multi-party, multi-issue bargaining more manageable by facil-
itating coalition-building and narrowing the number of solutions under
consideration. Unique focality, however, is an elusive element: some points
are more focal than others; some saliencies need merely open further nego-
tiations on their specific application, whereas others establish a new frame
or formula from which to proceed in new, creative directions.
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