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CHAPTER 1

Introduction

Eric S. Kos

One can fairly say, interest and scholarship on Michael Oakeshott 
has become a global phenomenon. In the decades since his death, 
Oakeshott’s work has been translated into Italian, French, Spanish, 
Portuguese, Chinese, Japanese, Korean, and I am aware of one attempt 
to publish an essay in Serbian. Scholarship is also conducted all over the 
world, as the most recent volumes on Oakeshott attest,1 and is con-
ducted in many languages. What remains more elusive is explaining 
these phenomena. A recent commentator has noted how value in phi-
losophy, as in art, is very personal; “always a matter of inner conviction, 
of immediate and sincere acknowledgement of the quality of thought 
displayed.”2 I suspect many first-time readers find in Oakeshott’s writ-
ings what Oakeshott himself thought was a product of liberal learning: 
“the ability to detect the individual intelligence which is at work in every 
utterance.”3 That is, many find Oakeshott’s writings irresistibly profound 
and erudite without sacrificing accessibility, eloquence, and style. Yet, his 
work did not initially meet a uniform and positive reception. Part of the 
reason may be his approach was not in step (deliberately I suspect) with 
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his contemporaries, as many commentators have noticed. His approach 
to political philosophy clearly made his originally published readings con-
fusing and misunderstood to some. The attraction continues, however, 
to new students far beyond Anglo-American circles, which is striking 
for a thinker who is in so many ways quintessentially English. The essays 
here help explain this broadening interest, for they explore new materi-
als available to students of Oakeshott, they engage many of the peren-
nial but universal themes in political philosophy that Oakeshott himself 
found of interest, and they contribute to both contemporary academic 
debates and to more practical political concerns.

Many of these essays draw on newly accessible materials. Oakeshott’s 
early lectures at Cambridge, the lectures he developed at the London 
School of Economics in the 1950s that became a long-running seminar, 
the many unpublished works (essays and notebooks), and hard to access 
publications and book reviews have become more readily available due 
largely to the energies of Luke O’Sullivan.4 These works are important 
not only because they often contain different iterations of Oakeshott’s 
ideas in his originally published work, but also because they allow one to 
follow the development of Oakeshott’s thought both in terms of what 
interested and concerned him, and how his thinking on particular mat-
ters evolved. A number of authors below have taken up these early mate-
rials to show Oakeshott’s continuing and evolving interest in particular 
ideas.

The ideas taken up here (authority, governance, the state) have been 
an inextricable part of the study of politics since the earliest of times and 
have remained a source of controversy and learning. Their centrality to 
the field makes clarity in these matters essential, and Oakeshott’s con-
tribution to this ongoing study has been significant for its unconven-
tional perspective and its historical sensitivity. Oakeshott is unique in 
concluding the state is not a static structure to behold, but is histori-
cally emergent and, as such, dynamic and evolving. Oakeshott, as many 
of the essays below explore, understands the modern state as a tension 
between two different visions, each rooted in a particular moral practice 
and set of ideas. The implications of this idea of the state ripple out into 
other areas. Oakeshott’s views on governance and authority are nuanced 
and depend on his focus. When theorizing civil association, for exam-
ple, governance is about attending to non-instrumental rules that sustain 
conditions of civility, and authority is rooted in acknowledged proce-
dures to promulgate law. When theorizing the modern European state, 
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he recognizes governance and authority are a messier mixture of policy  
goals and procedures, of power and legitimacy. His views here offer 
novel, refreshing, controversial, and fruitful perspectives on these impor-
tant political concepts.

Controversy continues in contemporary debates in political the-
ory. One such issue involves the authority of the state in the modern 
world—a world increasingly characterized by plurality and individualism. 
David Boucher has characterized the issue variously as the “depoliticiza-
tion of politics” and “the crisis of our times.”5 The question here is to 
what extent a state’s authority rests on compatriots united in common 
cause, a position identified with Carl Schmitt, and to what extent can 
non-coerced adherence of citizens rest on a process of decision-making, 
a position attached to Oakeshott. For Oakeshott, the state reveals itself 
historically as an unresolved tension between the two, but theoretically 
as an ideal of civil association. A related issue involves the character of 
the rule of law. If the rule of law is a primary function of the state and 
is valued in part for its non-instrumental character (that it helps solve 
disputes through set procedures and practices, when it is recognized sub-
stantive appeals cannot be universalized) is and can the rule of law be 
neutral, or does it necessarily promote a substantive end? That is, how 
does one understand the seeming non-instrumental nature of the rule of 
law and the challenge liberal realism poses that the rule of law can never 
be neutral? Readers will need to decide themselves, but the essays here 
help readers clarify the questions and the possible responses. These are 
not just academic questions.

The theoretical questions raised here have immediate bearing on our 
contemporary situation. As I write, the world seems to be experiencing 
the resurgence of a particular form of statism, where increasingly the 
exercise of state power is justified and consolidated, in populist fashion, 
on the basis of achieving particular policy outcomes. Politically, citizens’ 
allegiance is pinned to satisfying citizens’ desires; and the state becomes 
merely an instrument to achieving those desires, authority slowly evap-
orates, governance becomes management of resources and people, and 
long-standing institutions (like the rule of law, constitutional provisions, 
and political norms), that have given structure and pattern to how the 
arrangements of society are attended to historically, have become casual-
ties to putative progress. The questions here have existential importance, 
as our understandings of authority, governance, and the state influence 
their functioning in the world.
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Each of the essays below addresses these questions, sometimes explic-
itly, sometimes implicitly, with new and interesting answers. Arguing that 
references to “the state” are an attempt to strip metaphor out of politics, 
Alexander convincingly shows that the adoption of the term “the state” 
amounts to a triumph of vacuous neutrality. In tracing various definitions 
of the state, Alexander not only clarifies the ways Oakeshott himself used 
the term and how that usage changed over time, but also highlights the 
more fruitful approach Oakeshott takes in “theorizing” and describing 
the modern European state—a task made easier with the newly accessible 
Oakeshott materials. The approach is to see the state and its authority as 
historically emergent; an approach that puts flesh back on the stripped-
down state and allows Oakeshott to more successfully bridge the modern 
gap between freedom and authority with history and tradition.

Browning addresses the philosophical and historical approaches 
Oakeshott uses, especially in On Human Conduct, to argue the image of 
conversation Oakeshott invokes to characterize the relationship between 
these two explanatory modes imagines them more separated than in fact 
they are. The separation, and even irrelevance to one another, implied 
by conversation cannot be sustained even in Oakeshott’s own work. The 
Lectures are examined as an example of how history and philosophy are 
intertwined. Philosophers’ questions grow out of historical contexts, the 
history of political philosophy requires philosophical expertise to be told, 
and philosophy itself is a historically emergent and changing practice.

Taking up the question of what grounds the authority of the state, 
and as a partial answer to the question of how political the state is, Corey 
investigates modern theories of the character of the liberal political order 
and finds that legitimating theories of the liberal state fall into consent 
theories, benefits theories, and theories of procedural fairness. He shows 
them all to be philosophically wanting. The problem, as Corey sees it, 
is some theoretical justifications work, however philosophically flawed, 
as long as citizens don’t push too hard for their political demands. The 
concern is that when modern pluralism and intense partisan conflict con-
front an increasingly powerful state, it becomes more apparent to citizens 
that there are winners and losers in the political process. This under-
mines the philosophically shaky, de facto legitimacy the modern state 
rests upon. The Oakeshottian formulation of that state as a civil associ-
ation, with its more limited scope and power, is more compatible with 
these contemporary conditions and the continuing necessity for obedi-
ence and some form of legitimacy. A certain abandonment of authority, 
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in recognition that politics will necessarily involve illegitimate exercises 
of power, compels the deliberate limiting of centralized power. An inter-
esting question this essay raises is whether Oakeshott’s concern was 
over the lack of an adequate philosophical justification of the exercise of 
power or whether he was more worried about the implications of mistak-
ing questions of legitimacy with questions of policy.

The relationship between the rule of law, which a state as a civil 
association requires, and our other liberal commitments, like taking 
rights seriously, is the central concern of Fuller’s essay. Three theorists 
of law (Ronald Dworkin, Michael Oakeshott, and John Finnis) exem-
plify different understandings of this relationship. Dworkin’s attempt 
to defend both trans-political rights and the general community wel-
fare is imagined to transform “the political into the consensual, without 
resort to significant coercion,” through the agency of the ideal judge. 
Dworkin’s ideal judge is seen by him to be in a better position to deter-
mine the fundamental principles in the existing legal arrangements and 
either protecting rights or “evolving” those rights in light of progress 
toward the general, communal welfare. Here the aim of social progress 
and taking rights seriously takes priority over the rule of law. Oakeshott’s 
view is shown to reverse the priority. The rule of law is a moral rela-
tionship, a practice, that doesn’t have a specifiable end like protecting 
rights or making progress toward the just society. Rather, the only ideal 
association, compatible with free individuals and capable of unanimous 
subscription to, is not a relationship in terms of an extrinsic goal, but 
a relationship in terms of a manner or practice of making decisions; of 
authority; of acknowledging the right of whatever constituted authori-
ties are recognized in a community. John Finnis offers a third perspective 
that seeks to navigate the arbitrary imposition of one group’s preferences 
and pure proceduralism, by seeing law and rights through the vantage 
point of the universal desire for human flourishing and identifying the 
principles and variables that contribute to human flourishing. This is a 
natural law perspective that recognizes a universal desire for human 
well-being that prompts individuals to both articulate and make defensi-
ble choices in light of shared and acknowledged goods. Individual choice 
reflects the universal desire to live well. Rights are an expression of the 
recognition that every individual’s well-being must be considered. The 
rule of law is the technical expression of this respect, a respect which 
relieves neither the individual nor the community of continual judgment 
and moral responsibility.



6  E. S. KOS

Almeida traces Oakeshott’s understanding of the state as a tension  
through its various iterations, from earlier essays to the one in On 
Human Conduct, with the aim of showing the compatibility of the 
authority of the state and the freedom of the modern individual. Modern 
freedom is analyzed in Oakeshott’s thought. The absence of concen-
trations of power, that Oakeshott insists are a necessary condition for 
freedom, reflect a debt to Burke and to Locke. Oakeshott is drawn to 
Burke’s idea that power is distributed across past, present, and future, 
and to the elements in Locke’s view of limit governmental power, like 
the division of powers and the rule of law. Almeida sees this combi-
nation resulting in a conservative perspective and a liberal outlook for 
Oakeshott. Civil association and the rule of law are shown to be the most 
compatible with these conditions of freedom.

Rudinsky examines the points of agreement and divergence between 
Oakeshott and the Cambridge School, in particular J. G. A. Pocock and 
Quentin Skinner. Pocock found Oakeshott’s writings on tradition useful 
and developed them as a methodological starting point of his historical 
inquiries. In particular, Oakeshott’s central idea that theorizing was an 
abstract abridgment of a concrete manner of living was self-consciously 
adopted by Pocock, as was Oakeshott’s critical claim that not all reflec-
tion on politics is the same, but there are levels or varieties of reflection 
on politics. Pocock rejects Oakeshott’s claims regarding the non- practical 
nature of historical inquiry as “antinomian and anarchic”—the reac-
tion of conservatives answering radical historians. Skinner too shares 
the view that practice precedes theory, as well as the conviction that 
the modern state was constructed out of the remnants of the medieval 
world. However, where Skinner relies on a Weberian view of the state, 
Oakeshott resisted monolithic definitions of the state and, as we have 
seen, characterized the modern European state as an unresolved tension. 
Oakeshott’s and Pocock’s view that there exist many types of reflection 
on politics, have both rejecting the reduction of all political thought to 
political ideology, unlike Skinner who concluded there was “nothing but 
the battle.”

In Seven’s essay, Oakeshott is initially situated in the objectivist versus 
relativist framework (placing him in the relativist camp), and in particular 
he is identified with the realism as reimagined by Bernard Williams—a 
realism that provides a guide to collective human action, but not from 
a viewpoint external to the social and political world. The essay is no 
mere attempt at classification, but rather, is a thoughtful engagement 
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with Oakeshott’s unique position that takes the form of an analysis of the 
ways in which Oakeshott has affinities with and diverges from the frame-
work that dominates analytic schools of political philosophy. A threefold 
taxonomy of realists (as opposed to moralists) is developed that helps 
one think through how Oakeshott imagines the task of governing in the 
contemporary world. Oakeshott’s view of the manner of governing in 
the contemporary world, exhibited most fully in the essay “The Politics 
of Faith and the Politics of Skepticism,”6 is argued to be a sober yet opti-
mistic one.

Horcher investigates Oakeshott’s early lectures and an under-explored 
lecture on conservatism to show the connection between his view of 
the state and his peculiar brand of conservatism. The lectures reveal the 
significant historical origins of the ideal types Oakeshott laid out in On 
Human Conduct. The distinction between teleocratic and nomocractic 
views of rule is laid out with historical examples to show Oakeshott’s dis-
position toward a politics of moderation. The particular understanding 
of human nature in the essay on conservatism is shown to be an impor-
tant component in Oakeshott favoring a more minimal state in terms of 
its scope in directing human activity.

Concerned over the growing power of international courts and 
adjudicative bodies, Carrino analyzes how this particular source of 
law is moving the international order toward a teleocratic governance, 
and away from a rule of law. Carrino finds in Oakeshott’s distinctions 
between teleocratic and nomocratic states and between a politics of 
faith and a politics of skepticism a way to help us unpack this growing 
shift toward an international order that is envisioned as an enterprise 
for reshaping the world in its image instead of providing a framework 
within which states and individuals can pursue their own self-chosen 
ends. A global universitas is emerging, that threatens the very freedom 
and pluralism the proponents of this universal perspective believe they 
are advancing but that is in fact corrosive of the very freedom and the 
rule of law that protects it.

Singh’s essay brings into conversation three critics of rationalism 
(Friedrich Hayek, James Scott, and Michael Oakeshott). Each contrib-
utes to a powerful cautionary tale about comprehensive governmen-
tal planning and directing of a society’s activities. Hayek is skeptical of 
the ability of human beings to have the kind of panoptic view of com-
plex societies necessary to understand the whole, let alone direct it, and 
believes attempts at such direction necessitate a concentration of power 
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at odds with democratic rule. The better alternative, according to Hayek,  
is a regulatory scheme that allows for individuals to plan and direct their 
own lives. Scott points out, the attempt to rule in this comprehensive 
manner requires a simplification of highly complex societal processes, 
puts a heavy premium on administrative and scientific efficiency, looks 
for crisis opportunities to consolidate the necessary power to achieve its 
goals, and weakens civil society—all of which work to erode traditional 
patters of life in favor of planned, universal, and efficient practices that 
actually work against the goals of efficiency, rationality, and the necessary 
cooperation needed to make modern states function. Oakeshott’s critique 
is shown to be more philosophical in not abridging the “thick experience 
of actual practices” into a doctrine, does not prioritize practical activity 
over other valuable activities, and, in so doing, is better able to theorize 
the variety of human activities and their relationship to each other.

Cleary Oakeshott’s work continues to challenge, prod, and inspire 
thoughtful responses. Many of these responses recall us back to the ear-
lier question of Oakeshott’s appeal beyond the Anglo-American scene. 
Oakeshott’s work as a whole I believe provokes this question. He made 
a significant contribution to understanding the English theorist Thomas 
Hobbes and wrote extensively on the rule of law. Yet, the influence of 
German Idealism and a deep acquaintance with a variety of continental 
traditions make a clear mark on his thought. His references to Chinese 
thought invite connections to these other traditions.7 In many ways 
Oakeshott was, like Socrates, aware and appreciative of the way of life his 
particular city afforded him, but remained as a philosopher always on the 
periphery of the city, as a kind of skeptical cosmopolitan presence, eager 
to learn from wherever the offer was made.

Chor-yung Cheung has suggested Chinese readers are more drawn to 
the rationalism and planning of a Frederick Hayek rather than the skep-
ticism of Oakeshott, but Chinese liberals are also drawn to the notion 
of a limited state.8 Though, as O’Sullivan notes, this makes the state an 
“instrumental device for accommodating diversity and promoting liberal 
reform” more than the kind of state Oakeshott himself imagined in civil 
association.9 An informal survey of the authors of these essays has sug-
gested a number of reasons for his wider appeal. His reception in Italy 
was partly through the translation of On Human Conduct by an Italian 
sociologist of law, but that his thoughts on governing and rationalism 
have garnered interest (with Rationalism in Politics, and The Politics of 
Faith and the Politics of Scepticism in print in Italian). In India, not sur-
prisingly, there has been interest in exploring the idea of the rule of law 
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and civil association, especially in theories that offer alternatives to demo-
cratic consent as the basis of legitimacy. Interestingly, some of the attrac-
tion has been in Oakeshott offering an alternative to a style of Indian 
theorizing that is dominated by pragmatism and normative theory. These 
are, no doubt, only preliminary suggestions for why Oakeshott has con-
tinued to find an expanding audience.

What can be said with certainty is that the lasting value of Oakeshott’s 
work will be its continued ability to, as it did with his immediate 
acquaintances and his initial audience, elicit fresh and lively thinking, and 
to enrich and extend our continuing conversation.

notes

1.  See, for example, David Dyzenhaus and Thomas Poole eds., Law, Liberty 
and State: Oakeshott, Hayek and Schmitt on the Rule of Law (Cambridge: 
Cambridge University Press, 2015); Terry Nardin ed., Michael Oakeshott’s 
Cold War Liberalism (New York: Palgrave Macmillan, 2015); and Noël  
K. O’Sullivan ed., The Place of Michael Oakeshott in Contemporary Western 
and Non-Western Thought (Exeter: Imprint Academic, 2017).

2.  Efraim Podoksik ed., The Cambridge Companion to Oakeshott (Cambridge: 
Cambridge University Press, 2012), 1.

3.  Michael Oakeshott, “Learning and Teaching,” in The Voice of Liberal 
Learning: Michael Oakeshott on Education, ed. Timothy Fuller (New 
Haven and London: Yale University Press, 1989), 61.

4.  A multi-volume set, under the series title Selected Writings, is continued to 
be produced and is published through Imprint Academic.

5.  David Boucher, “The Depoliticization of Politics: Crisis and Critique in 
Oakeshott, Schmitt, and Koselleck,” in The Place of Michael Oakeshott in 
Contemporary Western and Non-Western Thought, ed. Noël K. O’Sullivan 
(Exeter: Imprint Academic, 2017), 107–22; David Boucher, “Schmitt, 
Oakeshott, and the Hobbesian Legacy in the Crisis of Our Times,” in Law, 
Liberty and State, ed. Dyzenhaus, 123–25.

6.  Michael Oakeshott, The Politics of Faith and the Politics of Scepticism, ed. 
Timothy Fuller (New Haven and London: Yale University Press, 1996).

7.  See Michael Oakeshott, Rationalism in Politics and Other Essays, new and 
expanded edition, ed. Timothy Fuller (Indianapolis: Liberty Press, 1991), 
14n7, 41n41, 236n8, 480n2; Oakeshott, The Politics of Faith, 121n3.

8.  Chor-yung Cheung, “Oakeshott, Hayek and the Conservative Turn of 
Chinese Liberalism,” in The Place of Michael Oakeshott, ed. O’Sullivan, 
160–80.

9.  O’Sullivan, The Place of Michael Oakeshott, 16.
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CHAPTER 2

The State Is the Attempt to Strip Metaphor 
Out of Politics

James Alexander

i
In On Human Conduct Oakeshott wrote: “The use of the word ‘state’  
to identify the emergent associations of modern Europe may be recog-
nised as a masterpiece of neutrality: it revealed nothing about what might 
be thought to be the character of the associates or the condition (l’estat) 
they shared.”1

This is the key to any theory of the state.
A theory of the state is a theory as if written on a blank slate. The 

state is the attempt to strip metaphor out of politics. It attempts to 
remove all older and authoritative meanings from politics. It opens 
up the opportunity to theorise until one has stated decisively what the 
object of theorisation has to be if it is coherent. It also makes it pos-
sible to theorise this object as if it is nothing more than the contesta-
tion over its very meaning. What is remarkable about Oakeshott is, in 
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the course of a long life, he saw it both ways. I shall say something in 
this chapter about both of Oakeshott’s ways of seeing the state, though 
not simply for the purpose of exposition or explanation of the structure 
of Oakeshott’s thought or even narrative of the development of this 
thoughts—though there is some of that here, and it is of interest—but 
also to try to say something decisive about the still vexed subject of the 
state.

At all times Oakeshott insisted that the state is not government.
Let me say it on my own account.
The state is not government.
We can of course use the word “state” to mean “government” but, if 

we do, we are emptying everything of interest out of the word state. We 
are using a part, even if a necessary part, the ruling part, to stand for the 
whole. And this is a mistake.

In this chapter I shall pay rather more attention to the word “state” 
than is usual. Oakeshott himself wrote that “the task is one of definition, 
not the definition of words, but of concepts”.2 But it seems to me that 
there would be no concept of the state without the word “state”. And, 
significantly, I think that the ambiguities of the word have thrown up 
conceptual ambiguities which have caused, conditioned and structured 
much in the theories which have flourished under its banner.

The word refers to a particular condition or “estate”. It seems to 
me that the word “state” has three successive meanings. A “state” may 
mean a condition, any condition: which could be a natural or conven-
tional condition or a particular condition such as the civil condition. 
The last gives us the second meaning. A “state” may mean the civil 
condition, and therefore the entity that enjoys a civil condition: the 
body politic, or commonwealth, or some sort of abstraction that stands 
for the whole, such as a legal fiction, a moral person, or a mere word. 
The third meaning is given by what makes a civil condition possible. 
A “state” may mean the particular thing that makes it possible for the 
whole to enjoy the civil condition, for instance, a government or law or 
something else.

The three meanings are, in short:

1.  a condition;
2.  a civil condition;
3.  the sufficient condition of a civil condition.
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The state, therefore, can mean government, if government is the suf-
ficient condition of the civil condition. This is acceptable in ordinary 
speech. But there is nothing more exasperating than the tendency of 
scholars to follow this common habit of speech, and insist, after a few 
asides about Hobbes or Weber, that the state only means government. 
The equation “state = government” is still common in many textbooks 
and scholarly works. It should not be. The state may be limited to gov-
ernment, but limiting it by definition so it can only mean government 
is to empty out any significance the word “state” could be said to have 
had in suggesting to us anything at all about the nature of the expe-
rience that made anyone consider it worth talking about it in the first 
place.

Some writers have seen this very clearly. Quentin Skinner has rightly 
criticised the “reductionist view of the state” by which “state and gov-
ernment” are “synonymous terms”.3 He blames Laski and Hobhouse 
for this, in their overreactions to the exalted theories of Bosanquet and 
Green. Even a scholar as competent as Moses Finley could paraphrase 
Laski with approval: “There is no meaningful distinction between state 
and government. Political metaphysicians notwithstanding, the citizens 
(or subjects) in any regime equate the two.”4 This is simply hopeless: 
evidence that meanings have been confused is not evidence that they 
have to be confused. In fact Laski was saying something slightly subtler 
than this, that “a state is what its government does”, which, if one thinks 
about it, is not quite the same as saying “the state is government”.5 
Nevertheless, Laski was obviously insisting on a reduction, even if not an 
entirely thoughtless one. And it was this tendency in Laski which earned 
him Oakeshott’s undying contempt.6 Skinner makes much of this point 
because, against the “reductionist view of the state” he wants to advocate 
a Hobbesian view of the state as a “fictional” or legal person.7 But this 
is not the only possibility, though Skinner seems to suggest that it is the 
only serious one.

If the state is not the government, what is it? Skinner suggests it is a 
person, not a natural person, but a legal person, a persona ficta, a per-
son who—as Hobbes argued—stands for the incorporation of the mul-
titude of people into one body at the moment when they transfer their 
own liberty and power to a sovereign, and thereafter personates or rep-
resents them. But Skinner’s suggestion is not the only one. There are 
perhaps two other definitions, which do more justice to the meaning 
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of the word “state” than his definition does. That is to say, they make 
it clear that if one is ever to say that the state is a “person” that one 
should admit that this is a metaphor, or, better, an analogy, and no 
more than that.8 A state is properly a condition. So one suggestion is 
Kelsen’s suggestion that the state is the condition in the sense of being 
the law, and specifically, that it is the personification of the law. “If law 
is the will of the state, then the state is the person, which is to say, the 
personification, of law.”9 (It should be emphasised that “the person-
ification of the law” is rather different from a “legal person”: a legal 
person is only a person within the law whereas the personification of the 
law though doubtless, for Kelsen, something within law, is also, by defi-
nition, something more than within law.) If this is reminiscent of the 
Old Testament emphasis on law, then the next suggestion is reminis-
cent of the New Testament claim that Jesus came not to destroy the law 
but to fulfil it (Matt. 5.17; cf. Rom. 13.10). This is Hegel’s suggestion 
that the state is the condition in the sense of being the highest ordering 
principle of ethical life. The completion of the law necessarily involves 
going beyond the law to something else—if we agree with St. Paul, to 
something like love.

Neither of these two suggestions adequately recognises that the state 
may not only be a condition for action but also may be a condition that 
emerges out of and is sustained by action. So there is also the possibility 
of conjugating the state not in terms of law alone, but also in terms of 
power, policy or purpose.

Again, what we see is that Oakeshott theorised the state in two ways, 
the first in Hegelian terms as the condition of all action, and the second 
in his own terms as something which could be conceived in two ways, as 
both a relative condition of action and also as an entity constituted by 
and conditioning itself by its own actions.

This chapter is a study of Oakeshott’s two theories of the state. As 
those familiar with his works will know, his first theory of the state was a 
singular theory. His second theory of the state was, so to speak, a tension 
between two theories. Both were remarkable conceptions. The former 
was bolder; the latter subtler. I shall consider them both as theories of 
the state, but I shall do so not only in the spirit of exposition, but also 
to think with and through and beyond Oakeshott in order to try to say 
something distinctive about the state.
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ii
The origin of the word “state” is in an Indo-European root “sta-”,  
“to stand”. The Greek word stasis and the Latin word status originally 
meant a place to stand, where one stands, one’s standing, hence, of 
course, one’s condition or status. It is very interesting to contrast them. 
The first thing to observe is that the word stasis is more complicated 
than the word status. The word stasis was a word with two meanings in 
ancient Greek. Let me quote Carl Schmitt on the subject: “Stasis means 
in the first place quiescence, tranquility, standpoint, status; its antonym is 
linesis, movement. But stasis also means, in the second place, (political) 
unrest, movement, uproar and civil war.”10 It is a classic case of a word 
that had two opposite meanings—the sort of word Hegel and Heidegger 
thought was evidence that Greek was the greatest philosophical language 
(closely followed by German). So stasis could mean both a calm state, 
and its opposite, a turbulent state. Whereas the first implies a steady 
state, that is, fixity, the norm, a standard, something which ought not 
to be changed, the second implies crisis or disruption, that is, disordered 
change, or a continual changeability which itself can also be a settled 
condition, though not one to be deliberately sought out. For the Greeks 
stasis in the second sense was the worst possible political experience. But 
the inner dialectic of the Greek term should make it clear why no the-
ory of the state was possible for Plato or Aristotle. In order to stand for 
a concept, the word “state” had to be one that did not have an inner 
dialectic but could itself be the condition and culmination of a dialectic. 
Liddell and Scott’s Greek-English Lexicon and Lewis and Short’s Latin 
Dictionary suggest that the difference between the two terms is that sta-
sis appears to be distinguished horizontally, on a plane, whereas status 
appears to be distinguished vertically, in a hierarchy. Stasis always referred 
to a particular condition, here rather than there, whereas status, though it 
could refer to a particular condition, higher rather than lower, could also 
refer to an entire condition.

In the Oxford Latin Dictionary, status is related to words that are all 
concerned with fixity. It tells us that it is “the fact or condition of being 
in a standing position”, “a particular way of standing”, “stature”, “the 
position taken up by a person or thing”, “any intellectual, moral, polit-
ical etc, position”, “the point… where the defendant makes a stand”, 
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“physical state or condition”, “the circumstances affecting a person or 
thing at a given time, state, condition”, “a state of affairs, a situation”, 
“the arrangement, constitution, order (of a state or other institution)”, 
“station in life, ranking”, “legal position”.11 The dictionary cites one of 
the most famous lines in Cicero’s De Re Publica, “the best state of the 
city”, optimus status civitatis. This indicates that, even when the word 
was used in a political context, it was not any “state” but the “city” or 
something else that made it political. Not “the best state”, but “the 
best state of the city”. As several scholars have pointed out in the last 
half-century, the key shift which announces the arrival of the modern 
concept of the state—or, to speak more properly, the modern meaning of 
the word “state”—is the shift

from
“the state of x,” where x is the substantive
to
“the state,” where “state” is the substantive.

Before the sixteenth century everyone always spoke of “the state of  
x”: the state of the city (status civitatis), the state of the republic (sta-
tus reipublicae), the state of the church (status ecclesiae), the state of the 
king (status regis), the state of the kingdom (status regni), the state of 
the regime (status regiminis) or the state of the prince (status princeps).12 
The word “state” just meant “condition” or “standing”. But after the 
emergence of the concept of the state, it was possible to speak of “the 
state” as a substantive, as if “the state” no longer qualified a substantive 
“x” but was itself the substantive “x”. After this everyone spoke of the 
state, lo stato, der Staat, l’état.

The shift from “the state of x” to “the state” was very important. It 
signalled the emergence of the state as a substantive that denoted the 
most decisive or significant political entity.

The Oxford English Dictionary indicates that what happened in 
English—and we know that the same thing happened in French, 
German, Italian, Spanish and other languages—was that a word which 
originally stood for any condition became a word for a particular condi-
tion, the condition of a part, an exalted part, and finally, and decisively, 
became a word for the condition of the entire body politic such that the 
condition of the entire body politic became the name of the entire body 
politic.13 Nothing was specified about what sort of condition this was.  
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It was just a condition. It was not a condition of anything: or, rather, it 
was nothing other than the condition of itself, the state of itself.

Oakeshott was aware of all this. In his lectures on the history of polit-
ical thought delivered at the London School of Economics in 1968 and 
1969, he observed that the word “state” was “a word for a new polit-
ical experience”. It was “not originally a political word”. It “meant a 
‘condition’ of any sort”. “When the Romans used the word politically 
they showed they were doing so by qualifying it by another word.”14 
Of course, once the word “state” became a substantive it incorporated 
into itself meanings which were bestowed on it from older words like 
community, commonwealth, republic, city, empire. But the etymologi-
cal enigma remains. The word “state” most simply means “condition” or 
“standing”. It is, simply, “the condition”—the condition in which we all 
exist—or “the standing”—the standing of someone, our rulers perhaps, 
or both the rulers and the ruled. Everyone knows that “standing” is a 
metaphor: how do you stand, where do you stand, what is your status, 
where is your place in the hierarchy? But the interesting thing is how 
pale this metaphor is when we consider the distinctively political mean-
ing of state as not meaning only “status” but “most significant political 
entity”. It seems to suggest a circularity. What is the condition? “The 
condition is the condition.” Not the condition of this or that particular 
but of all the entire entity. What is the standing? “The standing is the 
standing.” Not the standing of this or that particular but a general stand-
ing. The state is a status which stands by itself because it qualifies no sub-
stantive but is itself the substantive. The fact that something stands is the 
only determinate thing about it: we cannot say exactly what is standing. 
We name it by the fact that it is. In the same way, the condition is not 
this or that but simply the condition. We are conditioned by our condi-
tion. The standing stands. The state states.15

Skinner’s history of the concept of the state involves much complica-
tion but is at root very simple. First, the state was the state of the ruler. 
Then, it was the state of the ruled. Finally, it was something in itself: 
not the state of something but simply the state (which Bodin called in a 
memorable phrase l’estat en soi).16 In other words, when we spoke of the 
“state of the king”, we had a state which was sanctioned from above, Deo 
gratia, by the grace of God; when we spoke of the “state of the people”, 
we had a state which was sanctioned by some modern European variant 
of the old Roman lex regia by which the people conveyed its imperium 
and potestas to the emperor; and when we spoke of the “state”, we no 
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longer had a state sanctioned by what Walter Ullmann called a “descend-
ing” theory or an “ascending” theory17 but what we could call a “sus-
pended theory”. The state of Hobbes and Hegel, theorise it as we will, is 
something which hangs in the air.

Ankersmit may be right to say that “language in the West wants to 
erase itself by being transparent with regard to an underlying reality to 
which it refers and that is represented by it”.18 But what I want to claim 
here is that the state was a transparent entity on which it would be pos-
sible to inscribe theories which would do the greatest justice to reality 
for the very reason that those theories were far more detached from any 
reality than any previous political theories had been.

This makes the state into a constitutive arcanum, and I am not fully 
convinced that I understand the meaning of this as well as I would like. 
All we can do is trace its effects. Almost everyone since Hobbes has been 
aware of the significance of metaphors in politics, has disliked them and 
has found it impossible to avoid them. “Hobbes denounced metaphor 
with Elizabethan metaphorical exuberance.”19 Like Hobbes, everyone 
who noticed the ambiguity of language wanted to overcome it. Consider 
George Cornewall Lewis’s Use and Abuse of Political Terms: even though 
he was a contemporary of Carlyle, who in Sartor Resartus said that there 
was nothing in language that was not metaphorical, Lewis also wanted to 
strip metaphor out of politics.20 In the twentieth century, philosophers 
became more sensitive to language, though in general this was not the 
case for philosophers, theorists or scientists who concerned themselves 
with the base coinage of politics. What makes Oakeshott distinctive in 
the history of political philosophy was his sensitivity to language. He 
had no grand theory about the status of language and metaphor in gen-
eral, of whether all language is metaphorical or whether there is a dis-
tinction between literal and metaphorical language.21 But he considered 
metaphors of state carefully, discarded them and favoured instead anal-
ogies for the state. And, quite remarkably, as we shall see, Oakeshott’s 
favoured analogy for the state was language.

It is worth distinguishing metaphor and analogy so we can make 
some sort of sense of this. The root of both metaphor and analogy is 
the simile. A simile says “x is like y”. Usually the equation is a simple 
one. Metaphors and analogies complicate the comparison. A meta-
phor declares that “x is y”, which is one form of complication, suggest-
ing identity rather than likeness. An analogy, like a simile, declares that  
“x is like y”, but compares two complex entities, rather than compare a 
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complex one to a simple one. The difference between a metaphor and 
an analogy is best understood in terms of complexity. In a metaphor 
we identify something complicated with something simpler, whereas 
in an analogy we compare two different equally obscure structures.22 
Metaphors are chosen for their suggestiveness, and depend on the asso-
ciation of ideas. But analogies present a greater difficulty since “abstract 
categories and relationships are transferred from one domain to another 
in order to organise the latter”.23 This explains Oakeshott’s preference 
for analogy over metaphor. Any metaphor, whether spiritual, organic 
or mechanical (the state is a tree, a wheel, a body, a machine, a person, 
etc.), is a narrowing of meaning—a synecdoche, in which a partial charac-
teristic is offered as an explanation of the whole. (The most brutal syn-
ecdoche of all is “state = government”). Metaphors of course abound. 
“Political theory is replete with them.”24 But they almost always narrow 
understanding. An analogy, on the other hand, at least suggests that the 
meaning of the state is a complicated one.

iii
Oakeshott did not publish much by the prodigious standards of a later 
generation. But since his death, or since just before his death, man-
uscripts have been found which have enabled us to follow the shifts in 
his thought better than we otherwise could have done. The best way to 
make sense of his writings on politics and the state is to see it as fall-
ing into a stage of early certainty, a stage of confusion, a stage of draft-
ing and redrafting his ideas, and finally a stage of certainty, such as it 
was. Through all this we find three sorts of definition of the state, two of 
which are worthy of study.

In making sense of the development in Oakeshott’s thought I think 
it is best if we set aside the essays collected in Rationalism and Politics 
(1962). These point in no very clear direction, though it is obvious that 
Oakeshott by the 1950s was very confident in both his criticism of other 
positions and assertion of his own. It is much more instructive to con-
sider Oakeshott’s development in relation to the works which form the 
bookends of his career, Experience and Its Modes (1933) and On Human 
Conduct (1975), and by considering the relation of these to the many 
works he left unpublished at his death but which have now been pub-
lished. This reveals that there was a high doctrine of the state in the 
Fellowship dissertation, “A Discussion of Some Matters Preliminary 
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to the Study of Political Philosophy” (1925),25 the lectures on “The 
Philosophical Approach to Politics” (1928–1930),26 the article “The 
Authority of the State” (1929),27 and even the manuscript of “The 
Concept of a Philosophy of Politics” (which has been dated by Fuller to 
the mid-1940s though Gerencser must be right to date it to the 1930s28 
since phrases like “the standpoint of the totality of experience” are very 
reminiscent of Experience and Its Modes).29 After this, there is a silent 
abandonment of this position. The article entitled “The Concept of a 
Philosophical Jurisprudence” (1938) seems to be transitional.30 It is an 
attempt to think through some of the ambiguities of law—it is at this 
point that “ambiguity” becomes a theme in Oakeshott’s writing. Yet he 
admits: “I do not pretend to have thought out a complete philosophy of 
politics myself.”31

What followed was something quite remarkable. As far as his con-
temporaries were concerned, Oakeshott was the author of Rationalism 
in Politics. It still dominates his reputation. But far more significant 
was that he wrote at least three successive recensions of the same argu-
ment—first, in the manuscript book entitled “The Politics of Faith and 
the Politics of Scepticism” (which has been dated to around 1952),32 
second, in the lectures on “Morality and Politics in Modern Europe” 
(delivered at Harvard in 1958),33 and, third, in the “Lectures on 
the History of Political Thought” (delivered at the London School 
of Economics in 1968 and 1969, though of course for many years 
before that)34—an argument which found eventual publication in the 
book On Human Conduct (1975), in the article “The Vocabulary of a 
Modern European State” (1975),35 and in the long essay “The Rule of 
Law” (1983).36

I would go so far as to say that had Oakeshott published, say, The 
Politics of Faith and the Politics of Scepticism—under whatever title he 
would have given it—in the mid-1950s, this would not only have left us 
with a very different view of Oakeshott’s work: it also would have laid 
down his doctrine of ambiguity in such a way that no one subsequently 
would have been able to ignore it. The history of political theory in the 
late twentieth century would have been very different if political  theorists 
had fully understood Oakeshott’s recognition of the ambiguity of our 
political vocabulary.

With that said, it is worth setting out Oakeshott’s three major defini-
tions of the state in chronological order.
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First, there is the high philosophical definition. In his Fellowship dis-
sertation, written in the mid-1920s, he wrote:

The State is the whole of moral and social experience.37

At around the same time he wrote that the state is “self-subsistent: 
something which carries with it the explanation of itself, and requires 
to be linked on to no more comprehensive whole in order to be under-
stood”.38 What is interesting about this definition is that it is certainly 
not a definition of the type we are now familiar with ever since Weber’s 
“legitimate monopoly of violence” became standard. It is not a sharp 
definition, of modernist type, in terms of a criterion: that is to say, one 
which says “If there is this, then there is a state”. For, here, the state 
is everywhere. This is a definition from the heroic tradition of Hegel, 
Green and Bosanquet. The state is the central and constitutive concept 
of politics. It is not possible to define the state because the state defines.

Secondly, and later, there is what looks like a rather standard sort of defi-
nition. In lectures delivered at the London School of Economics, he wrote:

[A state is] a well-defined territory, inhabited by a people who have 
acquired, or are on their way to acquiring, a certain sentiment of solidarity, 
ruled by a government endowed with sovereign authority and very great 
power.39

This is clearly an ad hoc definition: the sort of thing any lecturer might have 
said in the twentieth century. It is not particularly philosophically pointed. 
It looks like a loose definition. Whereas the first definition was designed 
not to be an ordinary definition, or a legal definition, this one could be. 
But in fact the Lectures reveal that Oakeshott was no longer reflecting on 
an eternal state but reflecting on a historical state: not the “state” which 
anthropologists and archaeologists found on the Tigris and Euphrates, but 
the “modern state” or the “modern European state”. For Oakeshott, the 
“novel political experience” for which the word “state” was used was the 
experience of trying to generate political entities which would be singu-
lar or united orders just as the older empires and kingdoms had been, but 
would also allow their citizens or subjects some significant autonomy, so 
that the resulting order would not simply be one of solidarity but also one 
of “an internal variety which qualifies its solidarity”.40
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Thirdly, as a consequence of his historical exploration of idea of the 
modern state, Oakeshott developed a theory of the state which was artic-
ulated in full in On Human Conduct in 1975. In its own way, this defi-
nition was meant to be as philosophical as the first, but now a definition 
informed by a proper sense of history:

A state may perhaps be understood as an unresolved tension between 
the two irreconcilable dispositions represented by the words societas and 
universitas.41

Let us compare the three definitions. The first definition treats the state 
as a substantial and coherent whole, a constituent or cause of concepts. 
The second and third treat it as if it is a concept or a congeries of con-
cepts. The second is transitional. It treats it as a loosely coherent singular 
concept that is historical and as such involves many different elements 
and can be considered a response to a new experience. The third treats it 
philosophically as if it is an incoherent mixture of two concepts.

The first and third are the most important. The second is nothing 
other than the work Oakeshott did in order to generate the third. And 
the third is Oakeshott’s distinctive contribution to political philosophy.

iV
Oakeshott’s early theory of the state was rendered obsolete as an element 
in his own thought after he began to study the history of the state, after 
he became aware of the ambiguity of our political vocabulary, and after 
he proposed a new, subtler, theory of the state. But it is not obsolete for 
us, since it is still a meaningful theory even now.

Oakeshott begins by saying that he wants to define the state. To 
define anything is to experience it as a whole, understand its inner-
most essence.42 The state is a particular form of society or association. 
Humans, he says, cannot live without association: we are born into it. 
But “we become true members of that association” when “we contem-
plate its laws, institutions, art, literature, tastes and prejudices”. And it 
is this—this contemplation—which is, believe it or not, the state. “To 
use the word State is to express a belief that there is a whole of social 
experience.”43 The corollary of this is that the state is something which 
has always existed. “There never was a time in human history when this 
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state did not exist.”44 What Oakeshott is saying is that the state can be 
understood in two ways, one of which is “concrete” or total and one of 
which is “abstract” or partial.

The abstract or partial state, as far as Oakeshott is concerned, is an 
actual state as defined in law or the state as government. But this is 
not the philosophical state. “‘To theorize’ means”, he says, “to see as 
a whole. The actual is a small part of the whole, or a single aspect of 
it, which, when taken by itself, is, by reason of its incompleteness, 
both meaningless and comparatively unreal.”45 As I have already said, 
Oakeshott had no time for the view that “state” is “government” and 
indeed was quite vituperative about it. If the claim “the state is the gov-
ernment” meant a proposition like “a is a” then it was, as far as he was 
concerned, “devoid of significance”. It was trivial. It meant only that 
the word “state” was unnecessary, just a synonym of government, and 
perhaps a confusing one at that. If on the other hand it meant that the 
government is the social whole, a conception of life, then the argument 
was absurd.46 As far as Oakeshott was concerned, government was simply 
“that part of state action which makes use of force”.47

What we have to observe is that Oakeshott insists the state properly 
understood is not an object that has to be likened to anything else in 
order to be understood. So it is beyond metaphor. “Every association of 
minds, as such, is a reaching out, be it of ever so small an extent, towards 
a perfect State”.48 “The state is not a fact, as many say”: or, “it is a con-
ception which we may permit ourselves to call a fact only when we have 
made it clear to ourselves and complete in itself”. Why is this? It is because 
“a complete conception of the state is one which supersedes all others and 
beside which they appear neither as possible alternatives, nor as contradic-
tions nor as contributions, but as abstractions to be supplanted”.49 Here is 
the clearest short statement of what Oakeshott meant by the state:

If it is a concrete fact, the state must be self-subsistent, something which 
carries with it the explanation of itself and requires to be linked on to no 
more comprehensive whole in order to be understood. And it appears to 
me that nothing fulfils these conditions save the social whole which is cor-
relative to individuals who are complete and living persons; or, in other 
words, the totality in an actual community which satisfies the whole mind 
of the individuals who comprise it. All that falls short of this is an abstrac-
tion which requires this to explain it.50
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Simply put, he says: “The state is not the government, it is the social 
whole which government implies and requires for its explanation.”51 It 
followed that the state could not be government, because government 
could not explain itself, but needed to be explained in terms of some-
thing greater. “In a true philosophy of politics, the word ‘state’ will not 
be used as a name for this or that thing…. but is a name for some uni-
fying principle in political life.”52 The state is required for explanation. 
“The State, for philosophy, is not a thing in the phenomenal world, it is 
a principle which explains all phenomena.”53

Oakeshott abandoned this theory of the state. But it is not yet dead. 
It is evident in Bartelson’s Critique of the State of 2001 and Steinberger’s 
Idea of the State of 2004. For Bartelson, there is “an underlying tension 
between the state conceived as an object of theoretical and empirical 
knowledge and the state conceived as a transcendental condition of that 
knowledge”.54 And for Steinberger, the state is a “structure of intelligi-
bility”, “an institution composed of propositions”, “a systematic struc-
ture of ideas on the basis of which the individuals of a society seek jointly 
to control the physical objects that surround them”.55

V
The transition between Oakeshott’s early and late theories of the state 
is a very interesting one, and has to be understood not only to under-
stand his late theory, but also, and perhaps more importantly, because it 
remains significant for our understanding of the state even if we disagree 
with Oakeshott’s own later theory of the state. His later theory depends on 
three major insights.

The first was that the state is historical. Oakeshott shifted from see-
ing the state as absolutely constitutive to seeing it as only relatively con-
stitutive and itself constituted out of a distinctive historical experience. 
There are three main views that anyone can take about how long the 
state has existed in history. Some writers say that there has always been a 
state.56 Some say that it is a five thousand-year-old fact.57 Some say that 
it is a five hundred-year-old concept.58 In his early writings, Oakeshott 
adopted the first of these views and in his later writings he adopted the 
third. In 1933, he could write: “‘The State’ has no history”.59 After 
1945, and probably after some date much earlier than that, he could no 
longer have written such a thing.
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The second insight was that any theory of politics should begin with 
the recognition that our language of politics is ambiguous. I have already 
mentioned that Oakeshott was becoming concerned with ambiguity in 
the late 1930s. But he did not formulate his views on this subject in full 
until the 1950s. He expressed it in some reviews and articles, but the 
fullest statement of this insight was made in the unpublished book man-
uscript The Politics of Faith and the Politics of Scepticism where he wrote: 
“Our starting point is the evident ambiguity of our political vocabu-
lary.”60 He found ambivalence in our political activity; he found ambigu-
ity in our political language61: and he related the two, turning to history 
in order to understand why ambiguity and ambivalence might be consti-
tutive of our politics.

The third insight was an older one, retained from his earliest philosoph-
ical writing. This was that no matter what sort of confusion we find in 
our activity or our vocabulary or our world we should not replicate that 
confusion in our theories. There may be compromise in practice, but there 
should be no compromise in theory. In 1934 he had written: “It is to be 
doubted whether any theory can be satisfactory which is a compromise.”62 
And in 1938 he had written: “Compromise … is always unsatisfactory in 
philosophy”.63 I think that the shape of Oakeshott’s thought from the 
1950s onwards, in every statement of his argument, was dominated by 
these two recognitions, one about ambiguity, one about compromise. The 
argument ran as follows. On the one hand, our understanding of politics 
is troubled by ambiguity, but on the other hand, our understanding of this 
(that our understanding of politics is troubled by ambiguity) is not to be 
confused by the same ambiguity: and so, rather than come up with singu-
lar theories which attempt to replicate the confused compromises of our 
practice, we should come up with dyadic theories which enable us to see 
clearly the causes of our confusion. A dyad is an antinomy, an opposition, 
a yin and yang: that is to say, not necessarily a symmetrical or mirror oppo-
sition, but, as he put it in On Human Conduct, an “oblique” opposition, 
like Hegel’s “being” and “nothing”, or like male and female, with much 
shared despite radical difference. If Hegel was a philosopher of triads, 
Oakeshott in his mature writings was a philosopher of dyads. He thought 
that since the ambiguity in our language is fundamental there could be no 
single theory of the state. So he sought a theory that took the form of an 
unresolved tension between two theoretical opposites. The state was now 
to be seen as what he called a concordia discors, a discordant harmony.64
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This structure of this argument, often misunderstood, is remarka-
ble. It is not often enough recognised that Oakeshott erected his entire 
mature theoretical structure on the foundational claim that our modern 
political vocabulary is an ambiguous one.65 He thought it is very impor-
tant to recognise ambiguity in our theories without allowing our theories 
to perpetuate the same ambiguity. Politics requires us to recognise ambi-
guity in an unambiguous manner. This is, I would claim, the most orig-
inal line of thought to be found in any political thinker of the twentieth 
century. It took Oakeshott around twenty years to work out its principles 
and another twenty years to write it out to a conclusion.

The early Oakeshott had been in some manner Hegelian. In Hegel, 
the state was supposedly one thing. After Hegel, theorists like Bluntschli 
and Jellinek had tended to write about the state on two sides, contrasting 
Staatsrecht, the law of the state, which required legal consideration, with 
Politik or Staatszweck, the purpose or policy of the state, which required 
sociological consideration.66 It is not often recognised that Weber 
retained this distinction, though he wrote mostly on the sociological 
rather than on the legal side.67 But after Weber, the two-sided theory of 
the state was divided into two antithetical theories of the state. On one 
side, there was Kelsen who insisted on “a purely juristic point of view” 
of the state.68 On the other side, there was Schmitt, bitterly opposed to 
Kelsen, who went behind the concept of the state to propose his the-
ory of “the political”.69 He thought that “will” could not be attributed 
to any personification of the law. On the contrary, there had to be an 
actual “will”, the will of a sovereign which would not so much make law 
as have the capacity to act when the law could not. Even now the divi-
sion between Kelsen and Schmitt is paradigmatic. Contemporary legal 
theorists like David Dyzenhaus and Lars Vinx follow Kelsen, while con-
temporary political theorists, like Chantal Mouffe and Hans Sluga, have 
found reason to follow Schmitt.70 The question here is whether the state 
should be constructed in terms of the “norm” or the “exception”, or 
both. Sluga has commented that “exceptions are the norm in politics”.71 
Anyone who agrees follows Schmitt. Anyone who disagrees, or who lim-
its themselves to the legislative rather than to the purposive side of poli-
tics, follows Kelsen. No one would deny that this is a disagreement. But 
I would argue that it is more than a disagreement. It is an antinomy.

Oakeshott did more than anyone else to make sense of the antinomial 
nature of the state. What he tried to do was restore unity to the state, 
neither by suggesting that the state was a coherent entity which could be 
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theorised as such, nor by suggesting that it was a coherent entity which 
could only be theorised on two sides because of the limits of our theo-
ries, but by suggesting that the state was fundamentally an incoherent 
entity for the very reason that it had been built over the centuries out 
of two coherent theories of association, one legislative and the other 
purposive.

It remains to sketch some of Oakeshott’s transitional ideas about the 
historical state, and then his final philosophical theory of the state as an 
unresolved tension.

Vi
In his lectures on the history of political thought Oakeshott spoke 
about different theories of the state through history.72 He divided the-
ories of the state according to three analogies. He said many thinkers 
had avoided the question, “What is the state?” in order to ask a far more 
suggestive question, “What is the state like?”73 Not only was the state 
a new experience—distinctive to European history around five hundred 
years ago—but also something obscure which could be brought before 
consciousness in terms of analogies with other things. He divided these 
analogies into three types:

In general, it has been believed that the collectivity of a modern European “state”, and  
the bond which ties its members, is either:

natural: a “state” is a “natural community”; or
artificial: a “state” is an “artificial association”; or
neither natural nor artificial, strictly speaking, but something that partakes of 

both: a “historic” bond.74

Most metaphors by which the state has been understood were fitted by 
Oakeshott into the first category. Oakeshott discussed the state as an 
organism, as a body (the “body politic”), a colony of ants, swarm of bees, 
a family or household, a nation and (in Montesquieu) “general men-
tal character”.75 The problem with all of these metaphors, according to 
Oakeshott, was that by calling the state “natural” they seemed to set aside 
the difficulty of explaining how it emerged and the oddity of its nature. 
These metaphors were of historical interest but of little philosophical 
value. Oakeshott did not mention them at all in On Human Conduct. 
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By the time he wrote that book the three categories had been reduced to 
two, the two categories of Oakeshott’s relentless concordia discors. Here 
he described them as artificial and historic. For a time he labelled them 
telocracy and nomocracy, but by the time of On Human Conduct he 
explained them in terms of analogies to what he called “enterprise associ-
ation” and “civil association”, or universitas and societas.

So let us consider what he said about these two categories. The first 
supposed that the state is an artificial association: “a collection of human 
beings united, by agreement or choice, in pursuit of a common purpose 
or enterprise.”76 According to this view, what was natural was not any 
community itself, but only the individuals who voluntarily come into 
community through some activity of association. Oakeshott explored the 
analogies by which this theory was elucidated: that of a joint stock com-
pany or religious sect.77 These associations sought to embody virtue or 
to exploit nature: to achieve ends which individuals would not be able to 
achieve alone. The idea here was simply that individuals came together 
in association in order to form a greater actor, a persona, which would be 
able to achieve the collective good.

The weakness of the artificial view of the state is perhaps what pro-
voked Oakeshott to turn to the third, historical, view. If the first the-
ory had ignored the contingency of the state in one sense (by suggesting 
it was natural it also suggested it was inevitable), so the second theory 
ignored the fact that the state was not something simply made or chosen 
or constructed but something which had emerged contingently in his-
tory. It was not a rational choice: not a choice made rationally in terms 
of certain conscious ends, but something which was “not designed and 
made to serve any specific and premeditated purpose”.78

So we come to the third:

In short, a “state” is to be understood as a collection of human beings 
who have no “natural” ties, who are not united by common blood, who 
cannot be supposed to have entered into an express agreement to associate  
with one another for the achievement of a specific purpose, but whom 
chance has brought together, and who have acquired a sentiment of  
solidarity from having enjoyed, over the years, a common and continuous 
“historical” experience.79

Oakeshott held Calvin, Locke, Bacon, Rousseau, Bentham, Mill and 
Green responsible for the second theory.80 For the third, he gave credit 
to Ferguson, Hume, Burke, Coleridge, Vico, Herder, Savigny and 
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Hegel.81 According to them, “It is neither an agreed purpose nor a ‘nat-
ural’ affiliation which unites the members of a ‘state’, but a common 
‘historical’ experience”.82

Now, so far Oakeshott had spoken in terms of analogies. The state 
was “naturally” like a body, or family, or nation; artificially it was like a 
company or sect: so what was the analogy for the historic theory of the 
state? The answer was perhaps unexpected. Instead of a metaphor like 
“body”, or an analogy with another, lesser, sort of association, there was 
the analogy of all analogies, an analogy with the source of all analogy and 
all metaphor—language itself. Note this well, not something taken from 
language, but all of language.

It may be said that if there is one analogy more than another which is appealed 
to in this interpretation of a “state”, it is the analogy of a “language”.83

His reason for saying this was that a language is neither natural nor arti-
ficial in any simple sense but a product of history. And this analogy had 
a singular merit, which was that, for Oakeshott, it guaranteed that any 
good theory of the state would never become too decisive. “The col-
lectivity of a ‘state’ understood in this manner suggests that it is always 
a matter of degree; it is never absolute as it would be if it were either 
‘natural’ or genuinely ‘artificial’. A ‘state’, like a language, is as stable as 
it had managed to become.”84

In his lectures, Oakeshott refused to advocate any one of these the-
ories of the state. “It can’t be said that European thought on this mat-
ter has reached any single and unmistakeable conclusion”.85 Each theory 
suggested a different way of behaving politically. This was as far as he 
went in his lectures.

Vii
When we turn to On Human Conduct (1975) we see how two of 
these three historical categories were judged to be the two relevant 
categories for the philosophical understanding of the state, and how 
one of them was explicitly, though not formally, favoured. The first 
of the three categories (the state as natural) was jettisoned because 
Oakeshott’s third chapter was about the character of the “modern 
European state”, not the state as such, and certainly not about the 
classical state, or polis, or any of its rivals, imperium or ecclesia.  It is 
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significant that in this chapter there was no reference to Plato, and 
only one reference to Aristotle, in relation to constitutions. In this 
chapter he discussed the character of the modern European state in 
terms of “several well-worn analogies”. He added: “some of which we 
may neglect, not because they did not enjoy considerable vogue, but 
because they soon revealed themselves to be inadequate and implau-
sible”.86 Here he was referring to all of the analogies which in his lec-
tures he had discussed when dealing with the theory that the state is 
“natural”—analogies we would call metaphors. So he now dismissed 
the view that the state is like a “family” or an “organism”. He set all 
such theories to one side for two analogies which he thought more 
adequate: “a state understood in the terms of societas, and a state 
understood in the terms of universitas”.87

Oakeshott probably took the words societas and universitas from 
Gierke via Maitland. “In clear words”, wrote Maitland in his introduc-
tion to part of the Genossenschaftsrecht, “Innocent IV had apprehended 
the distinction: the universitas is a person; the societas is only another 
name, a collective name, for the socii”.88 But Oakeshott endowed them 
with his own meaning by bringing them together. These words, he com-
mented, “stood for two different modes of human association”. They 
both derived from Roman private law. In short, universitas was a corpo-
ration aggregate, like a guild, a cathedral chapter or a university, a collec-
tion of individuals coming together to achieve some common purpose, 
while societas was an association of individuals coming together in terms 
of a shared recognition of rules. The former stood for what in his lec-
tures ten years earlier Oakeshott had called “artificial association”, the 
latter stood for what he had called “historic association”. These were 
words for certain types of legal association. But what Oakeshott sug-
gested was that these offered “two useful, but admittedly imperfect, 
analogies” for the state.89

Oakeshott, brilliantly, as it seems to me, decided to “recruit them 
to serve again the purpose for which they were invented, that of dis-
tinguishing and making intelligible the many-in-one of human associa-
tions”.90 They captured perfectly the “ambiguous character” of the state. 
Hence, as we have already seen:

A state may perhaps be understood as an unresolved tension between 
the two irreconcilable dispositions represented by the words societas and 
universitas.91
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If the state is an unresolved tension, then it is incoherent. How better 
to theorise this than to show that the state is torn between two theo-
ries, that is to say, between two analogies, neither of which is perfect, and 
both of which cannot be combined into a coherent whole?

I do not want to go through the next one hundred pages in which 
Oakeshott explains the analogies. What we can say, very simply, is that 
the difference between them is that in universitas, as in artificial associ-
ation, humans come together to form a new persona, whereas in socie-
tas, as in historical association, humans remain the only personae which 
matter, and come together only in terms of the recognition of rules by 
which they shall live together. So societas is association in terms of law,92 
whereas universitas involves the creation of a new person. It is a “part-
nership of persons which is itself a Person, or in some important respects 
like a person”. Those in societas are united in terms of rules by which 
they order their practices, or traditions, whereas those in universitas are 
united in terms of a common purpose.93

In the previous chapter, “On the Civil Condition”, Oakeshott offers, or 
repeats, his analogy for this sort of association. This is a sort of association 
which resembles a language. Here, in On Human Conduct, the analogy is 
barely adverted to, but it is there. He calls the rules which persons live by 
in civil association lex, and adds: “lex is to be recognised as a vernacular lan-
guage in which cives understand themselves and their mutual relations.”94

So Oakeshott’s preferred analogy for the state—one which he admits is 
not sufficient by itself—is of an analogy to the legal association of societas, 
that is, an association in which individuals are united in respect of rules, 
and in respect of the recognition of rules. Then there is a further analogy, 
by which this association is likened to a language: an association in which 
one acts in accordance with rules but in which one’s actions are not pre-
determined. In the chapter on the modern European state he refers to 
this analogy again, when he says that those who are associated in universi-
tas “(unlike socii) are agreed, not merely to speak the same language, but 
to say the same thing”.95 This is very interesting. We should distinguish

socii, or those associated in terms of societas, who speak the same lan-
guage, but say different things; and

those who are associated in terms of universitas (who, we should note, 
lack a name like socii because they have no independent exist-
ence in this respect since they have been incorporated into one 
person), and who say the same thing.



32  J. ALEXANDER

Both are required because the state, as Oakeshott noticed in his Lectures, 
involves both solidarity and variety.

Oakeshott’s last word on the state was an article “The Vocabulary 
of a Modern European State”, also published in 1975. He commented 
on the word “state”, that it was “added to the European vocabulary of 
association and, after some hesitation began to be used alongside older 
expressions (such as a ‘realm’ or ‘principality’) to denote these emer-
gent associations”. Interestingly, he added: “It began as a metaphor.” 
By this he meant that at first “a state was a sort of an ‘estate.’” Later 
it became more than this, as it silently acquired other and older mean-
ings, yet, because of its own ambiguity, did not need to commit itself to 
them.96 As he put it most pithily: “The word ‘state’ identified an una-
voidable association of almost unknown character and of a character still 
in the making.”97 Which, as we might expect, brought Oakeshott to 
the analogies of societas and universitas which he thought had been the 
most suggestive ways of understanding its character. However, and again, 
as he wrote to those who had “misunderstood” On Human Conduct: 
“Neither [analogy] could be made to fit exactly.”98

As the metaphor of the state as a particular estate faded, as the new 
use of the word was established, the entity the word “state” denoted 
seemed more and more enigmatic, more and more in need of expla-
nation (hence modern political theory since Machiavelli, Bodin and 
Hobbes). The standing stood. It was Oakeshott’s achievement to say, 
in effect, that modern political theory had to be understood historically 
because the word “state” had opened up an empty page on which the-
orists could successively inscribe their theories. The state, seen this way, 
was a palimpsest.

Viii
Let me return to the distinction between the early and late Oakeshott, 
in order to make some general points. The difference between these two 
points of view could not be more radical without abandoning the con-
cept of the state altogether.

First, the state is one and all, is of independent origination, and has 
always existed. It is not so much an idea as the cause of our ideas.

Second, the state has no independent origination, and so has only 
existed as a conceptual confusion in the last five hundred years. It is a 
confusion between two ideas, which are themselves contingent. It is an 
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attempt to see through a glass darkly, and there is no fully coherent way 
of theorising it. Oakeshott theorises it in terms of a state-for-war and a 
state-for-peace and, naturally, prefers the latter. “So far from its being the 
case (as Hegel suggested) that the character of an association in terms of 
the rule of law is most fully expressed when it is engrossed in the pur-
suit of policy or when it is at war, these are the occasions when it is least 
itself.”99 There are many ways to express the antinomy which was the 
achievement of his later thought. It was purpose versus practice, policy 
versus law, war versus peace, solidarity versus variety, or, as he put it in 
the Lectures, “the disposition to generate solidarity by destroying diver-
sity, and the disposition to generate solidarity by containing diversity”.100

The first of these theories is beyond metaphor. The state is like lan-
guage: we cannot think without it. The second theory also beyond met-
aphor, for metaphors are only poor analogies, imposed without enough 
hesitation: and, as Oakeshott showed in his lectures on the history of 
political thought most of the major metaphors for the state were implau-
sible. He ignored simple metaphors like wheel, tree and ship. Instead he 
considered analogies, and, even then, though he preferred one over the 
other, did not dispense even with the one he disliked, but suggested that 
the state remained beyond the analogies by which men had sought to 
make sense of it. The reason he preferred one over the other was that it 
drew a better analogy between the state and language.

In sum, at first Oakeshott saw the state as a closed whole, a monad, a 
limit on experience, whereas later on he saw it as a riddle for the under-
standing, which he characterised as an open dyad, indeed, an indefinite 
dyad. And he insisted that this was the case, the true case about the state, 
as a fact or experience, even though, if he were asked, he did prefer one 
of the analogies to the other.

The state is not a person.101 Certainly not according to the first the-
ory. And according to the second, the state could at most be a person 
by one analogy. As Oakeshott suggested, it is possible to see the state 
as a person by imposing the analogy of universitas on it. But the state 
is better understood as if it is the condition of a person, or the condi-
tion of persons—we can see it both ways. But if it is a condition, then 
that condition remains to be characterised. And what I have claimed is 
that the state is a blank slate: something stripped of metaphor (even if it 
cannot be explained, here, without metaphor), something that is stated 
or supposed to exist before we know exactly how to characterise it. It is 
best elucidated through analogy, through being like something which is 
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of similar complexity and which enables to make some sense of its own 
complexity. Or, rather, since there should not only be one analogy (any 
single analogy is likely to mislead us): it is something to be elucidated 
through a complex of analogies, which means, in practice, at least two. 
So I have argued that the word state, originally meaning only “condi-
tion”, “status” or “standing”, was, once it became a substantive, an 
empty category. It was a blank slate on which philosophers could inscribe 
the sense they wanted to make of political experience, using words like 
“sovereignty”, “government”, “liberty”, “rights”, “law” and so on, even 
the word “person”. The state could be conceptualised in terms of both 
law and power. Some spoke of Rechtsstaat. Others spoke of raison d’état. 
Few attempted to overcome the discord. Schmitt tried in several differ-
ent ways: in the “concrete order” he proposed as a third alternative to 
norm and decision in On the Three Types of Juristic Thought and in the 
complexio oppositorum he associated with the Catholic Church.102 Rather 
than Schmitt’s cabalistic complexio oppositorum, Oakeshott preferred an 
Augustan concordia discors: that is to say, instead of looking for a higher 
person, a sovereign or pope, who could force everything into coherence, 
and without supposing—as Kelsen did—that the law could suffice as the 
sum and substance of the state, Oakeshott accepted not incoherence but 
ambiguity as a condition of the political. His own early unitary concep-
tion of the state made it difficult to take sides. So his contribution to 
the theory of the state was to theorise it as a discordant harmony of two 
different characters or dispositions. This theory inscribed these two dis-
positions on the blank slate of the slate by analogy. And the theory was 
meant to be a rewriting in theory of what had happened in the historical 
experience of modern Europe.

Since the time of Kant and Hegel the word “state” has been taken to 
stand for the attempt to theorise political order without presupposition. 
It is a good word for that purpose, as I have shown. And since Hegel at 
least, the state has been used as a word for an experience of politics that 
came to consciousness in the sixteenth century even if explicit theories of 
the state were mostly the achievement of the nineteenth and twentieth 
centuries. Oakeshott’s was perhaps the greatest attempt to bring the state 
into the twentieth century, by seeing it not as a harmonious entity built 
out of one theory or even two theories but as a concordia discors existing 
as the coincidences and consequences of two rival theories.
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iX
It is possible to stop there. But it is tempting to venture a bit further.

Oakeshott’s mature theory of the state is his greatest achievement as 
a political thinker. But is there anything to be said for Oakeshott’s first 
theory of the state?

If the “state” is whatever is the condition of our knowledge, experience, 
understanding, then such a state is fundamental. It may be a higher or 
absolute order (on an analogy with civitas Dei) or it may be a lower or 
relative order (on an analogy with civitas terrena). If it is a lower or rela-
tive order then it is only fundamental in a mundane sense, and then it is 
not fully a state. It is not a status but a stasis.

Recently Christopher Beckwith has analysed Eusebius’s 
Preparation for the Gospel, written in the fourth century AD, which 
quoted a history of philosophy by Aristocles, written in the first cen-
tury AD, which quoted Timon, a follower of Pyrrho from the third 
century BC. It is said to be the major surviving utterance of Pyrrho. 
Here is Beckwith’s elaborate translation of it, broken up for clarity’s 
sake:

As for pragmata “matters, questions, topics”, they are all
adiaphora “undifferentiated by a logical differentia” and
astathemeta “unstable, unbalanced, not measurable”; and
anepikrita “unjudged, unfixed, undecidable”.

Therefore, neither our sense-perceptions nor our “views, theories, beliefs” 
(doxai) tell us the truth or lie [about pragmata]; so we certainly should 
not rely on them [to do it]. Rather, we should be

adoxastous “without views”,
aklineis “uninclined [towards this side or that]”, and
akradantous “unwavering [in our refusal to choose]”,

saying about every single one that it no more is than it is not or it both is 
and is not or it neither is nor is not.103

This is a sceptical argument. If we agree with it, Timon declared, we 
would feel first indifference and then calm, the famous ataraxia the 
achievement of which, for many, was the purpose of philosophy. This 
ataraxia would be our state.



36  J. ALEXANDER

Let us look at one of the words, astathemeta, which Beckwith trans-
lates generously as “unstable, unbalanced, not measurable”. He adds: 
“The second term, astathemeta, is an adjective from the stem sta- ‘stand’ 
with the negative prefix a-, literally meaning ‘not standing’.”104 Here we 
have a term that could be translated “without state”.

For a sceptic, then, the world is unstable, unbalanced and not meas-
urable: in other words, not a state. For a state is stable, balanced and 
measurable: a state has statistics, is stately. The sceptic would argue that 
calling something or anything a state does not stop it being true that the 
world is astathemeta, or unstable, unstatic and unstatistical.

Beckwith brilliantly relates this passage to the Trilaksana of the Buddha.

The Buddha says All dharmas [= pragmata] are
anitya “impermanent”…
duhkha “unsatisfactory, imperfect, unstable”…
anatman “without an innate self-identity”.105

The Trilaksana is considered to be older than either the Four Noble 
Truths or the Eightfold Path. Beckwith shows that the famous word duh-
kha (usually translated as “suffering”) is related to the root sta-. It derived 
from duh-stha, which meant standing badly, unsteady, uneasy or disqui-
eted. Beckwith is therefore convinced that this word is an exact equiva-
lent of the Greek term astathemeta. Buddhism, as it was established in the 
centuries after the Buddha, was therefore understood to be primarily con-
cerned with dealing with the fact that the world was not stable, that one 
could not stand rightly in it, that, in short, there was no state.

If we follow this argument, there has never been a state in this world. 
And yet there is a state, perhaps not of this world, because without such 
a state there is no way for us to even begin to make sense of this world.

X
Finally, it is fitting to return to this world, and to the difficulties that 
come of trying to make of use of the word “state” in our politics.

I have suggested that the state is an attempt to strip metaphor out of 
politics. But that could never be entirely successful. Language makes it 
impossible. Politics makes it ridiculous. Yet there seems to be something 
about the word “state” which turns a concrete absolute into an abstract 
relative. When we shifted from “the state of x” to “the state”, everything 
grand or consummate that had been intimated by concepts such as king, 
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church, empire and polis was abandoned entirely, only to be taken up 
again, if considered necessary, to make sense of the new experience of 
politics. The state was limited, a mortal god, in Hobbes’s intriguing met-
aphor, or a limited condition, which through its abstraction or limita-
tion might achieve a relative perfection, even if only in theory. It could 
be theorised as something that could subsume or incorporate into itself 
elements of those older concepts, or as something that would not have 
to do so. It could be theorised as something absolute in itself, but also 
as something relative, if it were theorised in relation to other entities or 
ideas that it could recognise but not subsume into itself. There is some-
thing about the word “state” which suggests limited perfection. I have 
myself used the metaphor of a blank slate in order to make sense of the 
state. And here is another metaphor. For is there not something stat-
uesque or sculpted about the state? If it were to be a person the state 
would neither be a living person, nor a fictional person, nor even a moral 
person (whatever that is): it would be more like a statue, a fixing of 
something living in stone, something classical, limited, polished, finished, 
and yet, like Greek statuary, immortal, attaining an odd impersonality 
and almost godlike humanity. It might be knocked off its pedestal but 
until that were done it would remain the symbol of a human condition.

“The state wants men to render it the same idolatry they used to render 
the church”, wrote Nietzsche. And: “State is the name of the coldest of all 
cold monsters. Coldly it lies; and this lie slips from its mouth: ‘I, the state, 
am the people’.”106 Perhaps so. Yet smash the cold idol and then what is our 
condition, or state, to be? Abandon the metaphor, if you can, and ask the 
question again. It is this question, I think, which explains why Oakeshott 
never abandoned the state, even when he chose to theorise it as a contra-
diction, as “an unresolved tension between two irreconcilable dispositions”. 
The state has to be something in this world, even if it is a contradiction.
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CHAPTER 3

The Problem of Liberal Political  
Legitimacy

David D. Corey

i
This essay addresses one of the most fundamental questions of  
liberal-democratic politics in the modern West, the question of political 
legitimacy. Stated in succinct form, the question is, “What legitimizes the 
exercise of ‘rule’ by some citizens over others in a political community 
where all citizens are recognized as free and politically equal?” In order 
fully to grasp this question, one must understand that by “rule” is meant 
the power to compel someone to do something without his or her consent. 
There may be instances—though I suspect they are extremely rare—in 
which all members of a political community consent to a decision or a 
course of action. In such instances, “rule” is neither necessary nor pres-
ent. But the usual situation in liberal-democratic politics is for some citi-
zens to compel others to do something they do not want to do, because 
they disagree over what, if anything, ought to be done. The ultimate 
instrument of rule is coercion or the threat of it, and no one likes to be 
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coerced. Thus, again, the question that rule prompts, especially in the 
minds of those who experience it (i.e., the ruled), is: “Why is this legiti-
mate?” “Who or what gives you the right to rule me?”

Michael Oakeshott was deeply concerned about political legitimacy. 
He thought that during his lifetime, liberal regimes had grown danger-
ously indifferent to it, and he thought this could be their undoing. Why? 
Because, as Oakeshott scholar Noël O’Sullivan puts it, an “indifference 
to legitimacy” leaves liberal democracies “unprotected against arbitrary 
power.”1 The question of what separates mere power from legitimate 
power, or what Oakeshott called “authority,” could not be answered by 
the bare fact of “success”—however that is defined. Yet this is precisely 
what Oakeshott thought contemporary liberal regimes were supposing:

Governments have become inclined to commend themselves to their sub-
jects merely in terms of their power and their incidental achievements, and 
their subjects have become inclined to look only for this recommendation. 
Indeed, it is long since this rejection of the idea of authority began to infect 
our thoughts about the constitutions of governments.2

To ground legitimacy (or authority) on the success of power would be  
to reduce a fundamentally moral question to something thoroughly 
amoral. This was a solution Oakeshott refused to accept. Instead, he 
thought legitimacy was more solidly grounded in a certain form of non- 
instrumental moral relationship, which he called “civil association.”3

In his essay on Oakeshott’s approach to political legitimacy, Noël 
O’Sullivan criticizes Oakeshott for “confer[ing] a monopoly of the 
claim to moral legitimacy on civil association.”4 Because civil associ-
ation is an ideal difficult to achieve in politics in general, and because 
certain features of contemporary politics seem to demand a more instru-
mental approach to government, O’Sullivan questions the adequacy 
of Oakeshott’s theory. More specifically, he argues that Oakeshott’s 
strong preference for civil association led him to exaggerate the cri-
sis of political legitimacy and even “to share the experience of whole-
sale alienation from the modern world found in thinkers like Nietzsche 
and Heidegger on the right, and members of the Frankfurt School like 
Adorno and Horkheimer on the left.”5 O’Sullivan for his part tries to 
revise Oakeshott’s approach in the direction of a “hybrid theory of legit-
imacy.” Within such a hybrid theory, “Oakeshott’s exclusively formal or 
procedural conception of the conditions for legitimacy … is incorporated 
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into a more comprehensive one which includes political debate about the 
substantive purposes associated with the modern state, as well as about 
the constitutional issues that civil association presents.”6

In my view, O’Sullivan’s recognition of the need for ongoing “political 
debate” about the substantive purposes of the state is a welcome supple-
ment to Oakeshott’s theory of legitimacy, as long as we understand that 
this revision aims at the practical success of that theory. In other words, it 
brings the theory into closer alignment with real-world politics. Oakeshott 
himself, of course, tried to distance himself from understanding political 
theory as something to be “applied” to political goings-on in the world. 
Political theory was for him more like the “Owl of Minerva,” which 
attains insight just as the phenomena it ponders are complete, or nearly 
complete. But be that as it may, there is nothing to stop those of us who 
hold a different view about the relationship between theory and practice 
to conjure with the possibilities of a “revised” Oakeshottean approach. 
I for one happen to share (what I take to be) O’Sullivan’s slightly more 
practical orientation to the status of political theory in the world.

However, my own way of appropriating insights from Oakeshott 
would look different. In this essay, I endorse the view (without 
Oakeshott’s vocabulary) that the ideal of “civil association” (and I stress 
that it is an ideal, not something likely to be found in pure form in the 
practice of liberal politics) is the only understanding of politics that meets 
the conditions of liberal political legitimacy. That is because the ideal 
of civil association alone refuses to treat citizens as anything other than 
“free” and “politically equal,” and these are the bedrock commitments 
of liberalism itself. And yet I do not believe that political legitimacy is 
the only, or even the most fundamental, problem in politics. Often a 
more “instrumental” approach to governments is necessary (as opposed 
to legitimate). Indeed, at times the very survival of liberal democracies 
requires moments of strongly telic government. Thus, instead of follow-
ing O’Sullivan in deeming such instrumental moments “legitimate” inso-
far as they emerge from political debate, I would be more inclined to 
deem them “illegitimate but necessary,” except in cases where political 
debate produces something approximating consensus, which is almost 
never the case. Might this also have been Oakeshott’s view? I do not 
pretend to know, given the subtlety of Oakeshott’s account. But I do 
believe that this way of approaching the problem of legitimacy will have 
practical consequences that are preferable (to the extent I can foresee 
them) to the consequences of O’Sullivan’s approach.7
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My argument unfolds in two stages. First, I argue (rather boldly) 
that no effort to solve the problem of liberal political legitimacy in the 
real world—as opposed to the ideal world—has succeeded, either from 
among the early moderns or from among our contemporaries. This con-
stitutes the bulk of the essay ahead. Next, I argue that the consequences 
of this failure should be a decrease in the power and scope of govern-
ment at the national level. In other words, I derive a moral argument for 
limited government from the absence of a solid ground for political legit-
imacy in modern liberal politics. Throughout the essay, I have the special 
case of American liberalism in the back of my mind, and as I begin to 
draw practical conclusions near the end, I intend to limit these conclu-
sions to American liberalism in particular, where the unique conditions 
of federalism, social pluralism, and extreme political polarization inform 
the positions I take.

ii—on the legitimAcy of rule

Among people regarded as free and politically equal, how or why is it 
legitimate for one person or group to exercise rule over others? The his-
tory of modern political thought is replete with attempts to answer this 
question. Hobbes, Locke, Rousseau, Kant, Bentham, and Mill have each 
tackled it in distinct ways. In contemporary political philosophy, John 
Rawls, Robert Nozick, Elizabeth Anscombe, and Joseph Raz have also 
made attempts. In fact, so many theorists have turned their attention to 
the problem of legitimacy that I face an expository dilemma. How can I 
survey all the relevant theories in a reasonable amount of space? And yet, 
if I do not survey them all, how can I conclude (as I shall in fact con-
clude) that the practice of rule under conditions of freedom and political 
equality appears to be illegitimate?

A way forward recommends itself in the fact that all theories of legiti-
macy of which I am aware—those of the authors listed above and others 
as well—fall into three basic categories.8 Of course, minor and some-
times major differences exist among the theories within each category, 
but enough commonality exists too, namely in the basic approach that 
is taken, that when one evaluates the argumentative strengths and weak-
nesses of each category, one also identifies the strengths and weaknesses 
of all the theories within it. What I propose, then, is to evaluate the three 
basic approaches using select theorists and theories for illustrative pur-
poses.9 If one or more of the approaches looks promising, then perhaps 
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Oakeshott did indeed exaggerate the “crisis of legitimacy.” But if none 
looks promising, then liberal democracies have a problem. Of course, 
this method does not permit one to conclude that no “real-world” (as 
opposed to ideal) theory of legitimacy will ever be successful. But it does 
(if all three approaches fail) suggest that there may be no ready-to-hand 
escape from the problem of liberal legitimacy.

All theories of legitimacy that assume freedom and political equality 
on the part of citizens take one or more of three possible forms. They 
ground legitimacy in consent, or they ground it in certain benefits citi-
zens are said to receive (whether or not citizens consent), or they ground 
it in procedural fairness (whether or not citizens consent and whether 
or not the procedures prove beneficial to all citizens). Consent theories, 
benefit theories, and procedure theories are all there are. I consider con-
sent theories first.

Consent Theory: John Locke

The classic consent theorist is John Locke, though it is worth noting 
that versions of consent theory go as far back as Greek antiquity. Even 
in the early modern period, Locke was not the first to claim that con-
sent is the ground of legitimate rule. But Locke’s version of the theory 
is the one that resonates most strongly with American political history 
and culture. For this reason, I take it as my example. The idea of consent 
factors into Locke’s theory at several different points, and it is useful to 
distinguish the roles it plays. His initial (and most famous) claim is an 
historical one that the consent of individuals constitutes the only legiti-
mate beginning of political communities. In other words, when a politi-
cal community is emerging from what Locke calls the “state of nature,” 
everyone who wants to be part of that community must signal his or her 
consent. Those who do not are neither part of, nor subject to the rules 
of, that community—with one exception: Individuals who are not part of 
the political community but possess or enjoy the use of property within 
its territory are subject to the rules of the community, whether they con-
sent to be subject or not. The bare fact that they use property in the 
community’s territory is said to signal their “tacit consent.”

In addition to legitimating political communities, consent also plays a 
second role for Locke. In his view, the very act of consenting to be part 
of a newly emerging political community entails also consent to obey the 
rule of the majority of the community, at least initially, until the question 
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of the form of government can be settled. Here, consent plays the crucial 
role of legitimating not a political community but an inaugural decision- 
making procedure. And it is worth underscoring the fact that, while 
universal consent is required for the establishment of a political com-
munity, only majority consent is required for its first major decisions.10 
This means (contrary to what one might infer from the neighbor anal-
ogy) that the rule of some citizens over others is legitimate according to 
Locke merely by virtue of individuals’ consenting to join in community 
with each other. How and why is this so?

Locke furnishes an elaborate answer—two different argumentative 
strategies meant to persuade readers that consent to political community 
means perforce consent to majority rule (thereby legitimating “rule” on 
grounds of consent). The first argument employs a body metaphor and 
turns on a claim about the necessity of force.

1.  When individuals consent to make a community, they consent to 
make one body with a power to act as one body (§96.3).

2.  It is necessary for one body to move one way (§96.6–7).
3.  It is necessary for a body to move the way the greater force carries 

it (§96.7–8).
4.  The majority is the greater force (§96.8–9).
5.  Therefore, only majority rule enables a compound body to act as 

one (§96.4).
6.  And it follows that every person, who consents to make a com-

munity, “puts himself under an obligation to every one of that 
community to submit to the determination of the majority” 
(§96.11–12 and §97.2–4).

This argument may have some rhetorical appeal, but it does not supply 
sufficient grounds for the legitimacy of majority rule (or any form of 
rule, for that matter). What it claims is (a) that majority rule is necessary 
if political community is to exist at all and (b) that if it is necessary, it is 
legitimate.

But both claims are false. History is replete with examples of polit-
ical communities formed and maintained by the will not of a majority, 
but of a minority with sufficient power or cunning to uphold its supe-
rior position.11 It is simply wrong to say that majority rule is required 
for the existence of political communities.12 But, supposing that major-
ity rule was necessary, does it follow that it is therefore legitimate? The 
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way Locke frames the issue as a contest between a “greater force” and 
a “lesser force,” one of which must prevail if the body is to move at all, 
makes it seem so. But this distracts attention from a much more plau-
sible ground of legitimacy than majority rule, namely unanimity. Rule 
is legitimate (and simultaneously ceases to be “rule” in the technical 
sense) when all citizens reach an actual agreement on what “motion” is 
to be made by their compound “body.” Of course, Locke knows (and 
later says) that unanimity is virtually impossible to attain in politics. 
But does this fact alone tell us anything about the legitimacy of the 
alternatives? Locke’s argument is simply that the “greater force of the 
majority” will necessarily compel the corporate body to move the way 
it wills. But as far as legitimacy is concerned, this amounts to nothing 
more or less than the claim that might make right. This is to dismiss 
rather than solve the problem of legitimacy as opposed to a mere exer-
cise of power.

Perhaps a better way to interpret Locke’s argument is in terms of 
some kind of tacit consent. At the moment individuals expressly con-
sent to join a political community, they also tacitly consent—or must be 
understood as tacitly consenting—to obey majority rule in whatever is to 
be their next step (presumably choosing a form of government). They 
can be so understood, because majority rule alone is necessary—it is 
simply the only expedient—for moving forward at all. Here, the idea of 
necessity is still present, but the fact of tacit consent is what really counts. 
And in fact, Locke now offers a second argument (a reductio ad absur-
dum) that entails just such an assumption of tacit consent.

1.  If the consent of the majority is not accepted as dispositive, then 
nothing but the consent of every individual will do.

2.  But this is nearly impossible given various obstacles citizens face in 
attending political meetings, as well as the fact that citizens hold 
contrary opinions and interests.

3.  The result of insisting upon unanimity is that political community 
would immediately dissolve.

4.  But we cannot suppose that individuals who consent to form polit-
ical communities’ desire also that they immediately dissolve.

5.  Therefore, individuals who consent to form political communities 
also consent (albeit tacitly) to be bound by majority rule—provided 
the majority moves toward the ends for which individuals united 
into political community in the first place.



52  D. D. COREY

Locke’s thought is that citizens who consent to form a community also 
consent to allow the majority of the community to decide what form of 
government shall be established (monarchy, oligarchy, or democracy) 
and then to abide by that decision—to be “ruled” by it. Why? Because 
when someone consents to certain ends, he consents also to the neces-
sary means, and majority rule is deemed necessary.

But is this true? First, it seems false that consent to specific ends 
implies always and everywhere consent to every necessary means. This 
depends on what those means are. Some initial consenters may decide to 
abandon some ends rather than to tolerate means they find unacceptable. 
But secondly, and more problematically, Locke gives readers no credi-
ble reason to suppose that citizens ever have or ever will regard the ends 
of political community as beyond dispute. Of course, Locke employs his 
“state of nature” image in order to make a clear case for the priority of 
certain ends. Imagining that people’s lives, liberties, and estates are in 
constant danger in the state of nature, he asserts that the “great and chief 
end” of political community is the preservation of private property (our 
lives, liberties, and estates) through the establishment of a common law, 
an impartial judge, and an executive with sufficient strength to punish 
those who would break the law.13

But must everyone share Locke’s view of the ends of government? 
If not, how can citizens determine (legitimately) which ends are most 
important? Or how will they decide how best to balance or otherwise 
adjudicate among competing claims about government’s ends? Such 
questions prove consequential, because the ends (see the proviso in step 
5 above) turn out to be the standard by which citizens judge the legit-
imacy of any and every political act, including the constitutional act of 
establishing a form of government. But if different citizens have different 
understandings of the ends of government (as citizens in fact do), then 
Locke’s argument for legitimacy (both the legitimacy of majority rule 
and the legitimacy of all subsequent rule) amounts to little more than 
saying, “all rule is legitimate to the extent that one agrees with its ends 
and means.” But this is tantamount to saying that all rule is legitimate 
as long as it isn’t “rule,” i.e., as long as it isn’t something to which one 
happens to object.

These problems seem fatal for Locke’s consent theory of legitimacy, 
and similar problems arise with other well-known consent theories. 
Again, space does not permit a full survey. However, a well-established 
criticism of all consent theories of legitimacy is that they involve an 
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obvious fiction. In reality, no existing state (not even the USA) actu-
ally seeks—much less garners—the consent of all its citizens. Certainly, 
the adoption of our constitution did not secure this consent, not only 
because it was ratified by the states rather than by individuals, but also 
because the generation that ratified it has long since departed, and the 
“consent of the fathers” does not “bind the children,” as David Hume 
once famously pointed out.14 Neither does the fact of citizens’ remaining 
in a country rather than emigrating constitute some kind of tacit consent. 
Morally valid consent must be informed and voluntary. But the USA does 
not inform citizens that the mere act of continued residence constitutes 
tacit consent to be ruled. Nor do many citizens have any practical options 
besides continued residence. Emigration presupposes financial resources, 
a place to go, and prospects for employment, and often there are lan-
guage barriers and legal hurdles that prove insurmountable to all but an 
exceptional few. The idea, then, that consent (express or tacit) supplies 
grounds for legitimate rule is simply wishful thinking.15

Hypothetical Consent Theory: John Rawls

Before turning to benefit theories of legitimacy, I pause to consider 
a substantially revised version of consent theory that tries to overcome 
the problems just described. According to John Rawls (who follows 
Immanuel Kant in this),16 the kind of consent required to render the 
state’s use of coercion legitimate is neither actual consent nor tacit con-
sent, but rather something we might call “hypothetical consent.”

For Rawls, the whole problem of political legitimacy in contemporary 
liberal-democratic regimes boils down to two awkwardly related facts: 
the fact of “reasonable pluralism” that a plurality of reasonable compre-
hensive doctrines exists today and is not going away anytime soon and 
the fact that citizens view themselves as fundamentally free and equal, at 
least doctrinally if not in fact. Rawls rightly perceives that these two basic 
facts pose a problem for legitimacy: “If the fact of reasonable pluralism 
always characterizes democratic societies and if political power is indeed 
the power of free and equal citizens, [then] in light of what reasons and 
values—of what kind of a conception of justice—can citizens legitimately 
exercise that coercive power over one another?”17

Rawls’s answer is as follows: “political power is legitimate only when it 
is exercised in accordance with a constitution (written or unwritten) the 
essentials of which all citizens, as reasonable and rational, can endorse in 
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light of their common human reason.”18 Rawls does not require actual 
endorsement of any constitutional essentials. He requires only that citi-
zens “can endorse” or “might endorse”19 the essentials by reference to 
“common human reason” (as opposed to their particular and oftentimes 
incompatible comprehensive worldviews). Thus, he grounds legitimacy 
in a kind of consent that is not actual, but merely hypothetical.

Interestingly, Rawls does not believe that every act of government 
requires grounding in consent (hypothetical or otherwise). Rather, 
he believes that the most basic understanding of justice requires such 
grounding, along with the essential articles of the constitution. Once 
some principles of justice are agreed to, Rawls explains, and then a con-
stitution can be created by reference to those principles. After that, laws 
can be enacted according to the constitution, and administrators and 
judges can deal with specific cases. The whole framework is legitimate, 
Rawls thinks, because of a hypothetical agreement to the principles of 
justice ensconced in the constitution.20

But three problems arise when political legitimacy is approached in 
this manner. The first problem is that no such agreement about the basic 
principles of justice, let alone the “constitutional essentials,” may be 
forthcoming. Rawls is aware of this. He writes, “there is plainly no guar-
antee that justice as fairness, or any reasonable conception for a demo-
cratic regime, can gain the support of an overlapping consensus and in 
that way underwrite the stability of its political constitution.”21 But if no 
agreement is forthcoming—and this is unfortunately our present state 
of affairs in the USA and in every contemporary liberal regime of which 
I am aware—then the problem of legitimacy remains unsolved. In fact, 
we continue to face the exact problem with which we began: Without 
any agreed solution to the problem of legitimacy, the state nevertheless 
employs coercive power, because it must do so if the regime is to be 
maintained. Coercion is apparently necessary, but illegitimate.

A second problem is that Rawls’ argument for legitimacy is too proce-
dural. He thinks that once a just constitution is set up, and assuming that 
just economic and social institutions are in place, then the results, what-
ever they happen to be, will be legitimate. He writes,

[T]here is no independent criterion for the right result [of laws and poli-
cies]: instead there is a correct or fair procedure such that the outcome is 
likewise correct or fair, whatever it is, provided that the procedure has been 
properly followed.22
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Rawls terms this approach to political legitimacy “pure procedural  
justice.” And he holds firmly to it throughout his long career. This 
means that Rawls’s basic approach is not merely one of (hypothetical) 
consent, but also one of proceduralism, the third family of theories 
 discussed below. But this also means that Rawls’s theory should display— 
and in fact does display—the typical weakness of pure procedural the-
ories, which is that they cannot respond to bad outcomes.23 Indeed, 
by refusing to offer any criteria by which to evaluate the outcomes of 
political decision-making, Rawls simply has nothing to say when political 
outcomes turn out to be unjust or politically deleterious. And he has no 
response for the citizen who might understandably view the legitimacy of 
the regime as relating in some way to the moral quality of its actual pol-
icies.24 In short, Rawls fails to go far enough in ensuring that the state’s 
use of coercion is morally legitimate all the way down.

Finally (and this criticism goes for all hypothetical consent theories), 
Rawls believes he knows better than individuals themselves what they 
ought to consent to. There is more than a whiff of paternalism here. For 
Rawls, individuals ought to consent to whatever is “reasonable,” and he 
takes the liberty of defining for his readers what this means.

As applied to the simplest case, namely to persons engaged in cooper-
ation and situated as equals in relevant respects … reasonable persons are 
ready to propose, or to acknowledge when proposed by others, the princi-
ples needed to specify what can be seen by all as fair terms of cooperation. 
Reasonable persons also understand that they are to honor these principles, 
even at the expense of their own interests as circumstances require, pro-
vided others likewise may be expected to honor them. It is unreasonable 
not to be ready to propose such principles, or not to honor fair terms. … It 
is worse than unreasonable if one merely seems, or pretends, to propose to 
honor them but is ready to violate them to one’s advantage as the occasion 
permits.25

That the “reasonable” is defined in terms of “cooperation” and “hon-
oring fair terms of cooperation” is not a trivial fact. Rather it constitutes 
an undefended plank in Rawls’s argument for legitimacy. For, a bare-
bones way of presenting his argument is as follows: (a) If American soci-
ety is understood as a “fair system of cooperation,” and (b) if “reason” 
requires that people who are engaged in cooperation as equals should 
“honor fair terms of cooperation” when offered, then (c) reason requires 
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that citizens honor Rawls’s two principles of justice (or better ones, if 
they can find them). Rawls thus supposes his theory will gain the hypo-
thetical consent of all citizens—not their actual consent—insofar as peo-
ple ought to consent to what is “reasonable,” a concept Rawls defines on 
our behalf.

But the problem with this paternalist attempt to tell citizens what is 
reasonable is that citizens actually have their own ideas about reason-
ableness.26 And one idea that many citizens no doubt hold (rightly in 
my view) is that there are times in political life when what is reasona-
ble is precisely not to honor fair terms of cooperation, for instance, when 
legitimate procedures produce very bad results.27 I need not review 
specific instances of this phenomenon, which has been all too com-
mon in American democratic life and in other democracies, such as the 
Weimar Republic. Sometimes, even though fair procedures were fol-
lowed, the political results prove unacceptable. And this casts a shadow 
of illegitimacy over particular laws and in extremis over the regime itself. 
Unfortunately, Rawls’s notion of the “reasonable,” which underlies his 
paternalist theory of legitimacy, cannot account for this reality.

This concludes my consideration of the consent approach to legiti-
macy. The attempt to ground legitimacy on actual or hypothetical con-
sent does not succeed, because no regimes actually secure (or could 
secure) the full consent of the governed. In order to overcome this prob-
lem, Rawls proposes a form of hypothetical consent. But this fails to be 
practicable for the reasons just enumerated. Thus, if the practice of rule 
is to be deemed legitimate, it will have to be through some other avenue 
than consent theory. Let us try another approach.

Benefit Theory I: Joseph Raz

The second major approach to the problem of legitimacy maintains 
that a state’s right to coerce citizens who are otherwise regarded as free 
and equal stems from certain benefits the state bestows. Versions of this 
approach have been advanced by utilitarian writers such as Bentham, 
Mill, and Sidgwick, but I do not select their versions as my exemplars, 
because they have been subject to withering criticism, and I wish to test 
the strongest representatives of the approach. The basic claim of utili-
tarian theories is that the state is legitimate when it contributes to the 
greatest net balance of satisfaction summed over all the citizens—to 
which the standard criticism is that such theories pay insufficient regard 
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to individual rights. The “net balance of satisfaction” can be increased 
without every citizen experiencing the increase. Indeed, utilitarian theo-
ries do not prevent the deliberate sacrifice of some citizens’ satisfactions 
to the greater “net balance” for all.28

The benefit theories I select are therefore ones designed to meet this 
objection, beginning with Joseph Raz’s “service conception” of legit-
imacy. The “service conception” grounds legitimacy in benefits, as the 
utilitarians tried to do, but the benefits extend to all citizens and relate 
not to their pleasure satisfactions but to their exercise of practical reason.

Consider what happens in the mind of a practical reasoner when a 
legitimate authority issues a command. Suppose a person is weighing 
reasons for and against performing a certain act (say, making a left turn 
onto MacArthur Drive), when, suddenly, a traffic guard on the corner of 
MacArthur raises a stop sign and shouts, “Stop!” What happens in the 
mind of the practical reasoner, according to Raz, is that a new reason 
appears in addition to whatever other reasons may have been present for 
not turning left onto MacArthur. But this new reason is different from 
the others, because it is not meant to be weighed equally with them but 
to override and exclude any competing reasons. Raz refers to this as his 
“preemption thesis.”

The fact that an authority requires performance of an action is a reason 
for its performance which is not to be added to all other relevant reasons 
when assessing what to do, but should exclude and take the place of some 
of them.29

The preemption thesis helps clarify the difference between legitimate 
authority and mere de facto authority for Raz. A de facto authority 
might successfully command people to do or refrain from doing certain 
acts, and people might do what they are told out of fear or some other 
concern. But only a legitimate authority successfully changes the reasons 
people have for acting or refraining from acting.30 Another way Raz puts 
this is to say that people sometimes “conform” to the reasons given by 
de facto authorities (they perform the act required of them), but they 
“comply” with reasons given by legitimate authorities (they act for the 
reason that the authority is legitimate).31

But what makes an authority legitimate? Under what conditions would 
citizens rightly allow someone else’s command to become a reason for their 
action? Before presenting Raz’s answer, I prepare the way by pointing out 
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that we often do this very thing outside the domain of politics. We allow, 
for instance, a doctor’s order to determine what medicine we shall take 
when we are ill. And no wonder: While we have our own reasons to act—
our illness and desire to recover constitute reasons to get the best medicine 
possible—we do not have enough expertise to act wisely. So when a doctor 
orders us to take such and such medicine we obey, because following his 
orders makes us more likely to comply with the reasons that antecedently 
apply to us than if we were to make a decision on our own.32 In this case, a 
doctor is a legitimate authority for us with respect to medicine.

Here, now is Raz describing what he calls the normal way (but not 
the only way) that authority becomes legitimate:

The normal way to establish that a person has [legitimate] authority over 
another person involves showing that the alleged subject is likely better 
to comply with the reasons which apply to him (other than the alleged 
authoritative directive) if he accepts the directives of the alleged authority 
as authoritatively binding and tries to follow them, rather than by trying to 
follow the reasons which apply to him directly.33

Raz refers to this as the “normal justification thesis,” and he views it as 
an essential part of his “service conception” of legitimacy. The service 
conception is so named, because when authority is truly legitimate, it 
works in the service of (i.e., it benefits) those who obey it.

In addition to the “preemption thesis” and the “normal justifica-
tion thesis,” Raz offers another idea that supports the preemption the-
sis and rounds out his service conception of legitimacy. He calls this the 
“dependence thesis.”

All authoritative directives should be based on reasons which already inde-
pendently apply to the subjects of the directives and are relevant to their 
action in the circumstances covered by the directive.34

This is a crucial feature of legitimate authority for Raz, as it constitutes a 
real limit to an authority’s rightful power. The limit (think of the doctor/
patient example again) is that legitimate authorities can only rely on cer-
tain kinds of reasons when making decisions and issuing directives. Their 
reasons must “depend” on reasons that already independently apply to the 
subjects (such as the patient’s chief reason for seeking the best medicine 
possible: his desire to recover from illness). In practice, of course, author-
ities often issue directives that do not meet this criterion of legitimacy. 
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They issue commands for reasons entirely their own or for reasons appli-
cable to some people but not others. But Raz is quite clear that he is 
addressing the way legitimate authorities are supposed to function and how 
they claim to function, not how they fail to live up to their function.35

Before turning to evaluate Raz’s theory, one clarification will help illu-
minate its expansive reach. As it has come to light so far, the service con-
ception appears to be merely an argument from expertise. Authorities are 
legitimate insofar as they possess (like a doctor) a superior expertise to help 
subjects achieve what they themselves want to achieve. But in fact, exper-
tise is not the only path to legitimate authority for Raz. Another path (and 
there are others besides) is for authorities to establish a beneficial “conven-
tion” that solves citizens’ coordination problems. For example, during the 
1970s when gasoline shortages caused long lines at gas stations, the gov-
ernment introduced a convention of “odd-even rationing.” Drivers whose 
license plates ended in an odd number could pump gas only on odd- 
numbered days; drivers with even-numbered plates could pump only on 
even days. Raz would view this as an example of legitimate authority, not 
because the government possessed superior expertise, but rather because 
it exercised its ability to solve a problem that those subject to the rule had 
a good reason to want to be solved. Again, drivers had an independent 
reason to do what the directive helped them do. The directive altered their 
practical reasoning by introducing a new, preemptive consideration.

Raz’s theory of legitimacy is sophisticated and illuminating. Certainly, 
it sheds light on some aspects of ruling and being ruled that relate to 
legitimacy. But in the end, it suffers from two fatal flaws, one of which is 
unique to Raz’s specific version of benefit theory, while the other applies 
to benefit theory as a whole.

The first problem is that Raz’s criteria for legitimacy are entirely sub-
stantive and not at all procedural.36 He writes,

Governments decide what is best for their subjects and present them 
with the results as binding conclusions that they are bound to follow. … 
[Government] says: ‘We are better able to decide how you should act. Our 
decision is in these laws. You are bound by them and should follow them 
whether or not you agree with them.’37

But as Scott Hershovitz has shown, democratic polities such as ours 
do not have the luxury of ignoring the processes by which decisions are 
reached.38 That is because democracies view certain procedures as a nec-
essary means to key democratic ends. For example, fair and inclusive 
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deliberative processes are thought to (a) improve the substance of our 
decisions, (b) show respect for the dignity of our fellow citizens, and 
(c) help prevent alienation and resignation. Moreover, deliberative 
processes have the potential to (d) help citizens shift their initial (pre- 
deliberative) preferences in light of sound arguments made in the public  
political process.39 In this way, sound democratic procedures help to 
keep a check (however minimal) on problematic phenomena such as plu-
ralism and polarization. If this is right, then it is possible for an author-
itative decision to be substantively good but procedurally illegitimate. 
Considerations such as these suggest that Raz’s normal justification the-
sis falls significantly short of constituting a workable ground for the legit-
imacy of rule.

Secondly, it seems simply wrong to suppose that coercion can be 
made legitimate by the mere fact that benefits have been bestowed. This 
is where the doctor/patient analogy badly misleads. When patients visit 
doctors, they do so voluntarily; they also know in advance that doctors’ 
services require payment in return. Moreover, when patients allow doc-
tors to prescribe medicine, they do so knowing they are free to follow 
their doctors’ (authoritative) advice or not. But in politics, everything 
looks different. Involvement in political life is compulsory, not volun-
tary. Citizens do not always (or usually) actively seek the “benefits” that 
government supplies. Nor do citizens typically have the opportunity to 
decline them. So why should we suppose that the mere fact of receiving 
benefits (neither asked for nor voluntarily accepted) obligates citizens to 
regard the state’s coercive power over them as legitimate? This is not to 
deny, of course, that individuals who receive benefits ought to be grate-
ful. Perhaps they should even desire to give something back in return. 
But the idea that people should be required to give up an unspeci-
fied portion of their liberty for benefits that were themselves forced 
upon them does not seem to constitute a plausible ground for political 
legitimacy.40

Benefit Theory II: Christopher Wellman

This fundamental weakness of benefit theories may seem fatal for the 
approach as a whole. But there is, in fact, another way of construing ben-
efits that might hold out some promise. Christopher Wellman has argued 
that the legitimacy of rule rests not (or not merely) on the benefits it 
bestows upon me as an individual, but rather on the benefits it bestows 
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upon others, my fellow citizens. Were it not for the coercive power of the 
state, Wellman explains, political life would devolve into an anarchic state 
of nature, and individuals would suffer at the hands of the violent. The 
state saves individuals from this disaster by establishing rules backed by 
force. But it can only do this successfully if everyone within the boundaries 
of the state actually participates in its order. If people are free to opt out 
and yet still reside in state boundaries, the state cannot perform its func-
tions. Therefore, Wellman concludes, people have a moral duty not to opt 
out; every individual is duty bound to obey the coercive power of the state 
in order to save everyone else from harm. This is a principle he refers to as 
“samaritanism.”41 Just as we have a duty to help a stranger who is imper-
iled, provided we can do so at no unreasonable cost to ourselves, so we 
have a duty to help our compatriots avoid the perils of a state of nature, 
provided (again) that we can do so at no unreasonable cost to ourselves.

Wellman thus grounds the legitimacy of the coercive state on samari-
tan duties people owe to each other.42 Is he right to do so? At first blush, 
he seems to have successfully dodged the main problem with all benefit 
theories that states cannot force benefits on people and then use this as 
a ground for their own legitimacy. But let us look more closely at how 
Wellman gets around this problem, if he in fact does.

One thing to notice about Wellman’s approach is that the samaritan 
component of his argument, which he believes to be the key to legiti-
macy, is in fact not a theory of legitimacy at all, but rather a theory of 
political obligation. It supplies an account of why individuals are obli-
gated to participate in the state, not an account of why or whether any 
given state is legitimate. Readers who are not familiar with this distinc-
tion may fail to appreciate its significance. But as many political philoso-
phers have noticed, a state can be illegitimate but nevertheless secure my 
obedience for prudential reasons. Likewise, a state may be perfectly legit-
imate and yet have no claim to my obedience—if, for example, I choose 
to submit myself to a different state or no state at all. Obligation and 
legitimacy are thus closely related, but distinct enough that arguments 
for the one often prove insufficient to establish the other.

This is the case with Wellman’s approach. He offers an account 
of political obligation grounded in the idea of samaritanism, but he 
says nothing about what makes the coercive state legitimate. If we, for 
our part, try to press this question, we unfortunately have nothing to 
fall back on except the very kind of benefit theory that Wellman him-
self rejects. We fall back on the fact that Wellman’s state bestows the 
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enormous benefit of saving people from a violent state of nature. Yet 
Wellman himself admits that benefits which are neither asked for nor vol-
untarily accepted cannot establish legitimacy:

Liberals understand each person to occupy a position of dominion over her 
own affairs. Given this personal sovereignty, every individual has the right 
to choose whether and how to benefit herself, and no one may constrain 
someone against her will, even in the interest of benefiting her. In light of 
this individual autonomy it remains unclear how the benefits of a state can 
justify its coercion.43

Nothing in Wellman’s theory of samaritanism removes this difficulty. 
If one begins by assuming that liberal citizens are “free” and “politi-
cally equal” (in my language) or “sovereign” and “autonomous” (in 
Wellman’s), then the effort of states to establish their legitimacy by coer-
cively bestowing benefits seems illegitimate.

A second thing to notice about Wellman’s approach is that, even as a 
theory of political obligation (as opposed to legitimacy), its reach is quite 
limited. That is because the samaritan duty on which he grounds obli-
gation only arises under two narrowly circumscribed conditions. First, 
people must be in “extreme peril,” as Wellman imagines they would 
be in a “state of nature.” And, second, the samaritan must be able to 
assist them at “no unreasonable cost” to himself.44 Wellman is explicit 
that “both conditions are necessary for a samaritan duty to obtain, so 
that if the scenario were altered on either count, no duty would exist.”45 
But it is hard to see what this accomplishes. Setting aside any number of 
questions one might raise about Wellman’s understanding of the state of 
nature, or his belief that only a sizable state with monopolistic authority 
can rescue individuals from it, we must nevertheless ask: which functions 
of the modern liberal state actually meet the conditions of saving people 
from “extreme peril” and doing so at “no unreasonable cost?” Perhaps 
the military and police functions of the state meet the first criterion. But 
it is hard to imagine much beyond this. Wellman’s “extreme peril” con-
dition thus limits political obligation to something like a “night watch-
man” state. But the “no extreme cost” condition limits it even further. 
As George Klosko has noted, this condition would rule out obliga-
tions to “pay burdensome taxes or to obey other costly laws, let alone 
to undertake military service—to fight, possibly to die—for one’s coun-
try.”46 Thus, even the military and police functions of the state seem 
undermined by the twin conditions of samaritanism.
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This means that despite initial appearances, Wellman’s samaritan 
approach to benefit theory proves unworkable as a ground for the legiti-
macy of rule.

Procedure Theory

A final family of theories attempts to ground the legitimacy of rule in 
the procedures that lead up to any given law or policy, arguing that if 
the procedures themselves are fair (or in some other way commendable), 
then the results must be legitimate, whatever they happen to be. This is 
another effort, as with benefit theory, to sidestep the whole problem of 
consent, since unanimous consent even to procedures, let alone political 
outcomes, seems impossible to secure. The idea here is that if the pro-
cedures can fulfill certain legitimizing conditions, then citizens have no 
right to withhold consent. Non-consent will simply be regarded as null, 
and rule will be deemed legitimate.

Most procedure theories suffer from a common weakness (one of the 
problems mentioned in connection with Rawls’s approach above), which 
is that they lack procedure-independent resources to declare some out-
comes simply bad. Since this weakness has been widely acknowledged, 
I here disregard the theories that suffer from it47 and instead focus on a 
well-known attempt to overcome it. In his book Democratic Authority, 
David M. Estlund defends a theory of legitimacy he calls “epistemic 
proceduralism.”48 His goal is to avoid pure proceduralism on the one 
side by introducing some epistemic (substantive) criteria for legitimacy, 
while avoiding what he calls “correctness theory” on the other side, any 
account of legitimacy that rests on expert knowledge of what is true, 
or best, or just, in politics. Correctness theory, Estlund explains, is no 
longer available in our current state of radical pluralism.49 “Qualified citi-
zens will disagree about who counts as an expert.”50 Thus, we cannot fall 
back on correctness theory without violating our basic commitments to 
the freedom and political equality of citizens who disagree.

The question then becomes: How can one introduce epistemic 
standards without privileging expertise? Estlund’s ingenious move is 
to claim that when democratic procedures are approached in the right 
way, they produce enough epistemic value to secure legitimacy with-
out ever relying on putative experts. How so? Estlund commits himself 
to two claims. First, democracy tends on average to get things right.51 
Certainly, it is more epistemically valuable than, say, a coin toss—which 
is Estlund’s famous example of a perfectly fair procedure with no 



64  D. D. COREY

epistemic value at all.52 Thus, if the test of legitimacy is a tendency to 
get things right, then Estlund believes democracy passes that test. But 
second, beyond being “better than random,” democratic processes are 
also, according to Estlund, better than all rival procedures that are mor-
ally available. By “morally available,” he means procedures which, unlike 
those associated with “correctness theories,” should be acceptable from 
“all qualified points of view,” or what Rawls would call “reasonable” 
points of view.53

One of the strongest aspects of Estlund’s argument is the way he bol-
sters his case for epistemic proceduralism by likening it to the jury sys-
tem.54 In the case of juries, we find panels of citizens with no special 
claims to expertise. We are aware of the fact that juries can err, and yet 
we know they tend on average to get things right. And we regard their 
decisions as legitimate not only because they are epistemically better than 
random, but also because they constitute the best system available for 
deciding cases without relying on putative experts.

Estlund’s argument is that if we find the authority of juries legitimate 
(even though they sometimes make mistakes), then we should find dem-
ocratic rule legitimate as well.

The essential elements of the argument for the authority of the jury sys-
tem are all present in a democratic system of government. First, there is a 
very great value, one that no qualified point of view could deny, to having 
laws and policies that are substantively just. Second, a proper democratic 
procedure, like a jury, is (or can be) demographically neutral. … Third, 
a democratic procedure involves many citizens thinking together, poten-
tially reaping the epistemic benefits this can bring. … So, fourth, I con-
jecture there is no nondemocratic arrangement that all qualified points of 
view could agree would serve substantive justice better. In light of all this, 
citizens would be morally required to consent to the new authority of such 
a democratic arrangement if they were offered that choice. Non-consent 
would be null, and so the fact that no such consent is normally asked or 
given makes no difference, and so any existing democratic arrangement 
that meets these conditions has authority over each citizen just as if they 
had established its authority by actual consent.55

Estlund’s intention is not to rest his case for epistemic proceduralism on 
the jury analogy, but simply to use it for support. Again, if the authority 
of juries is regarded as legitimate, then, mutatis mutandis, the authority 
of democratic procedures should be too.
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Estlund’s theory has attracted a great deal of scholarly attention, and 
it has been criticized from a number of different angles. Here, I will only 
mention one weakness, which unfortunately prevents it from perform-
ing the task we have set for it, that of grounding the legitimacy of rule 
for citizens who regard themselves as free and politically equal. Estlund’s 
argument requires not only that democratic procedures be fair, but also 
that they result in outcomes that are (1) better than random and (2) 
better than all rival political procedures that are acceptable from a quali-
fied point of view. Granting that democratic processes can be construed 
in ways that make them arguably fair, the problem remains of demon-
strating that democracy meets conditions (1) and (2).56 Unfortunately, 
Estlund’s account leaves much to be desired on these points.

With respect to (1), demonstrating that democracy is better than 
random, Estlund offers an “imaginary model [of] epistemic delibera-
tion” that resembles the kinds of considerations found in the delibera-
tive democracy literature. He requires, for instance, that “everyone has 
full and equal access to the forum,” that “everyone has the same chance 
to speak as everyone else,” and that “people only says things that they 
believe will help others to appreciate the reasons to hold one view or 
another among those that are in question,” et cetera.57 But, as Estlund 
must admit, this exercise does not in fact demonstrate that democracy 
produces outcomes better than random. It merely lists some conditions 
that “make it plausible” that outcomes will be “better than if they had 
been made randomly.”58 In other words, Estlund’s way of demonstrating 
democracy’s epistemological superiority ignores empirical reality—after 
all, actual democracies have arrived at some notoriously bad policy deci-
sions in the past. Aware of this potential objection, Estlund responds: 
“That would be a fair point if the disappointing empirical results were 
observed in contexts where the preceding conditions are met, but they 
obviously do not, since no empirical context could meet the condi-
tions.”59 Thus, what Estlund in fact demonstrates, if anything, is that in 
an imaginary democracy the likes of which is impossible fully to realize 
on earth, political outcomes would likely to be better than random. This 
is hardly a convincing case for the legitimacy of actual democratic rule.

With respect to (2), democracy’s superiority over other systems that 
are acceptable from a qualified point of view, it is never clear in Estlund’s 
account which systems (including democracy itself) would actually 
belong to this set, much less how one would evaluate the contenders vis-
à-vis a form of democracy that is only imaginary.60
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In a regrettable but not unexpected way, then, Estlund’s argument 
for epistemic proceduralism fails to live up to its aspirations. Its goal is 
to strengthen the procedural approach in general by demonstrating that 
democracy is not only procedurally fair, but also epistemically commend-
able, indeed that democracy’s epistemic value is superior to all other  
procedural rivals that are acceptable from a qualified point of view. But 
in failing to demonstrate that democracy outperforms even random deci-
sion-making, Estlund leaves us only with its fairness as a ground for legit-
imacy. This means that Estlund’s approach suffers in the end from the 
same weakness that other procedural theories suffer from: It has nothing 
substantive to say when fair procedures produce bad outcomes. It has no 
procedure-independent mechanism for declaring some democratic deci-
sions unacceptable.61

iii—PrActicAl imPlicAtions

If the argument above seems sound and we really do lack convincing 
arguments from within the liberal tradition for the legitimacy of rule, 
does this have any significant implications for how we ought to practice 
politics today? I believe it does.

American politics has for many years—probably since its origins—
relied more or less on de facto legitimacy. What I mean is that we have 
never been able (and rarely have we tried) to offer an airtight philo-
sophical case for the legitimacy of the coercive powers of government. 
Instead, we have proceeded on the happy assumption that if government 
does its job tolerably well, if it protects citizens from harm and enacts 
laws that contribute to our general well-being, then most people most of 
the time will be satisfied enough not to rock the boat. This was precisely 
what worried Michael Oakeshott: We have developed an insensitivity to 
the problem of legitimacy, one which may eventually leave us defense-
less against the exercise of arbitrary power and benevolent despotism. Of 
course, there have been significant periods in our history when the coer-
cive powers of government led some segments of society to perceive a 
lack legitimacy—the Civil War and its aftermath, the New Deal, the “sep-
arate but equal” policies prior to the Civil Rights Movement, and the 
prosecution of the Vietnam War—but Americans have always managed 
to overcome these crises in one way or another. Thus, de facto legitimacy 
has served us well enough.
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However, there are strong reasons to believe that the de facto legit-
imacy of American government will not survive the future. I cannot 
expand on the reasons here, but I can at least list them. Americans 
are currently more deeply pluralistic and ideologically polarized 
than ever before in our history. (This has been measured by the Pew 
Foundation.) At the same time, the power and scope of government 
have been constantly increasing to the point at which, today, there is 
scarcely a single area of private life untouched by regulations backed 
by coercion. Yet, these two basic facts—(1) pluralism and polariza-
tion, with (2) virtually unlimited government power—when taken 
together, are simply incompatible with de facto legitimacy. The reason 
is that an increasingly active and powerful government will necessarily 
alienate larger and larger sections of political society as it creates pol-
icies designed to please some constituents but not others. And with 
the political atmosphere as charged as it is today (thanks to govern-
ment encroachment combined with extreme political polarization), cit-
izens who stand to lose will vociferously object that the powers arrayed 
against them are simply illegitimate. This perhaps goes some way to 
explaining the slogan “Not my president!” that is currently on the lips 
of so many Americans on the right and left as I compose this essay. This 
is a protest against President Donald Trump’s legitimacy, not because 
he lost the election (he won it), but because the policies he wants to 
enact are objectionable to large sectors of an intensely polarized society, 
and he seems bent on enacting them anyway.

The question, then, is what can be done when a regime’s de facto 
legitimacy shrinks to such crisis levels that violence begins to break out in 
the streets, as it has today in many liberal democracies. The answer can-
not be, of course, to fall back on some philosophically sound argument 
for legitimacy. No such arguments exist—or at least I cannot find them. 
And yet some degree of political coercion remains necessary if order is to 
be maintained and liberty defended.

My answer is as follows: Just to the extent that rule is necessary but 
apparently illegitimate, it becomes prudent to limit the occasions of rule as 
much as possible and to ensure that its quality is such that it feels as little 
like rule as possible. To limit the occasions of rule means abandoning the 
old political question, “What policies would we (the party in power) like 
to enact?” and asking instead, “What policies do we (the American peo-
ple in general) need minimally in order to maintain ourselves as a polity?” 
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In other words, limiting the occasions of rule means limiting government 
scope and power to levels proportionate to our actual levels of politi-
cal agreement. General rule: The more pluralistic and polarized a society 
becomes, the less its government should do. And the philosophical ground 
for this claim is that our bedrock commitments to freedom and political 
equality do not permit otherwise.

To ensure that the quality of rule feels as little like rule as possible it is 
necessary to garner as much consent as possible. One way of doing this is 
by returning to a more federal approach. Because our national character 
is so badly fractured, consent will remain elusive. However, by return-
ing power to local areas, where people have more in common, rule will 
feel less like coercion, more like what “we” want to do as a whole. A 
second way of affecting the quality of rule is through a more concerted 
effort at statesmanship. Rather than approaching politics as if it were a 
war between one side and another, we must approach it (credibly) as an 
effort to garner support for the best solutions for all. To the extent that 
this effort succeeds, de facto legitimacy will remain intact. To the extent 
that it fails, government will seem illegitimate and increasingly irksome 
to American citizens who take their commitments to freedom and politi-
cal equality seriously.

One more change is, I believe, necessary to fend off the crisis of legit-
imacy and avoid political dissolution. The republican theory laid out in 
Madison’s Federalist #10—the idea that factions will counter factions 
and that, therefore, whatever survives the process of factional contesta-
tion will approximate the common good—has not worked. American lib-
eralism is today dominated by factions. The notion that factions would 
neutralize each other in an almost mathematical way was a product of 
Enlightenment rationalism. It was too clever by half. But, worse than not 
working, it has actually had a corrosive effect on our political culture. It 
has encouraged individuals and groups to fight as hard as they can for 
political victory, all the while assuaging their consciences that this con-
stant antagonism is fundamental to the success of our system.

In my view, the theory of Federalist #10 went too far in supposing 
that wise political institutions and practices could function even without 
virtuous citizens. If so, we need to develop publicly recognized princi-
ples of civility and political restraint that can serve as criteria by which to 
shame political actors who use our shared government to pursue highly 
controversial ends. This is not a return to the more ancient view that 
civic virtue alone can promote a healthy politics. But it is a move toward 
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a more moderate view on this score. A combination of sound institutions 
with much more serious attention to the cultivation of political virtue 
(especially the virtue of restraint) is necessary for long-term civic health. 
If we are to remain a polity animated by love of freedom and respect for 
the political equality of our fellow citizens, then we need to teach that 
violation of these goods poses a fundamental threat to our regime.

iV—conclusion

The problem of liberal legitimacy involves the question, “What legit-
imizes the exercise of ‘rule’ by some citizens over others in a politi-
cal community where all citizens are recognized as free and politically 
equal?” Michael Oakeshott’s primary way of responding to this question 
was to point to his ideal of “civil association,” a form of moral relation-
ship in which the state regards citizens on the one hand as “free” to pur-
sue their own ends, as long as these do not conflict with a like freedom 
for all, and on the other hand “equal” in the sense that no citizen has a 
right to arbitrarily impose his preferences on others in the private sphere 
or especially in the public sphere by using the state to enforce some col-
lective purpose. Oakeshott’s theory of civil association was admittedly 
“ideal,” and he did not think modern liberal politics could ever be char-
acterized by civil association alone. Rather he thought modern politics 
would involve an ongoing tension between civil association and the 
form of instrumental association toward collective ends, which he called 
“enterprise association.”

This essay has explored the implications of Oakeshott’s view for con-
temporary liberal politics, especially his view (if it was his view) that civil 
association alone meets the criteria of liberal legitimacy. If Oakeshott was 
right, then it would stand to reason that other philosophical attempts 
to solve the problem of legitimacy, no matter how prominent they are 
or deep-seated in the liberal tradition, must be flawed to the extent to 
which they deviate from the ideal of civil association. In order to show 
that this is in fact the case, I have analyzed the philosophical strengths 
and weaknesses of all three well-known approaches to political legitimacy 
and found them wanting.

The practical implications of this finding are significant. Over the 
past century or more, liberal governments have increased exponentially 
in scope and power, yet the lack of legitimacy that this essay under-
scores suggests that they should be decreasing in scope and power. 
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Furthermore, over the past century the locus of government has shifted 
radically from cities and states to the national level, yet the problem of 
political legitimacy at the national level is significantly worse than at the 
local. This study in the problem of political legitimacy has therefore 
yielded results that may be applicable in the real world as liberal democ-
racies such as the USA attempt to navigate the “crisis” of legitimacy that 
unfolds before us.
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CHAPTER 4

Oakeshott on the State:  
Between History and Philosophy

Gary Browning

i
Oakeshott was a philosopher as well as an historian. He engaged in 
philosophy by reflecting upon the character of experience and was an 
historian of political thought in examining the historical conditions  
in which distinct forms of political thinking arise. For Oakeshott, these 
two activities are separate. Philosophy understands experience in an 
unconditional and general way. It understands the postulates of activi-
ties, such as art, history, and practical life. It conceptualizes the experien-
tial orientation of thinking historically, practicing science, contemplating 
artistic images, and negotiating the twists and turns of practical life. 
Insofar as it is philosophical, thought does not engage with practical 
tasks, recognize how the past has changed into the present, contem-
plate scenes artistically, or generate hypothetical scientific laws. Rather  
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it conceptualizes what we are up to in undertaking practical action or in 
tracing antecedent events, which relate to a political action such as the 
referendum decision of the UK to leave the European Union. An histo-
rian’s understanding an event such as Brexit, the prospective withdrawal 
of the UK from the European Union, relates the referendum decision 
to leave the EU to past events that preceded it and rendered it possible. 
So a series of events and developing attitudes within the Conservative 
Party might be invoked to explain why Cameron considered it useful to 
stage a referendum on this issue of EU membership. At the same time, 
historical events and developing attitudes in the UK to issues relating to 
UK membership of the EU might be referenced to explain the vote for 
Brexit. The historian by his study of events preceding the referendum 
decision to withdraw from the EU would not be committed to either 
supporting or denouncing Brexit. The moral and instrumental prefer-
ences of practical life are irrelevant to historical understanding. Likewise, 
the historian does not have to frame a philosophical understanding of 
the postulates of history to justify her narrative. The past may be real 
or imagined, and the status of beliefs and practices unquestioned, but 
the historian can still provide a convincing account of an historical topic. 
Hence for Oakeshott, philosophy, history, and practice are separate 
from one another and according to some of the idioms that he uses to 
describe their relations, they are insulated from one another. Yet, in fact, 
are philosophy and history distinct from one another? Are philosophi-
cal and historical forms of inquiry to be considered altogether distinct 
from one another? In this essay, I will argue that they are intertwined in 
Oakeshott’s own account of the state, notwithstanding his own reading 
of their distinctness.1 Of course, to criticize Oakeshott on this score is 
susceptible to the caveat entertained by Minogue in his essay, “The Fate 
of Rationalism in Oakeshott’s Thought,” “As ever with Oakeshott, the 
detail of the argument is marvelously suggestive, and its development so 
subtle that it can be criticized only by the most brutish grasp of what 
he might be up to.”2 If critiquing Oakeshott is hazardous, to accept his 
self-understanding of his enterprise is misplaced if it means maintain-
ing a sense of the independence of modes of thought from one another 
that cannot be sustained in practice. In what follows, I will run through 
Oakeshott’s practice as an historian of political thought and then invoke 
his philosophical account of the state and in so doing show how they are 
not discrete activities but are inter-related.
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ii—oAkeshott: historiAn of PoliticAl thought

In the lecture series on the history of political thought Oakeshott deliv-
ered at the London School of Economics and Political Science in the 
1960s, he provided a history of the development of political thought. 
These lectures, now published posthumously as Lectures in the History of 
Political Thought, differ from preceding lecture series that concentrated 
upon specific texts and theorists in that they set out the contexts in 
which historic texts of political theory are situated. They are historical in 
character and set out a basis for explaining political thought historically. 
They show Oakeshott’s understanding of the contextual setting for polit-
ical thought. He relates historic theories of politics to the traditions and 
forms of political experience associated with differing political regimes. 
Oakeshott outlines the political experience of the Ancient Greeks and 
Romans, the character of medieval government, and the nature of a 
modern European state. These then serve as contextual settings for the 
political thought of Ancient, medieval, and modern theorists. The lec-
tures reflect Oakeshott’s understanding of how political thought depends 
upon the historical conditions of political practice, and his method in the 
history of political thought is to relate theory to actual forms of political 
experience.3 At the outset of the lectures, Oakeshott declares, “History 
I take to be a mode of thought in which events, human actions, beliefs, 
manners of thinking are considered in relation to the conditions, or the 
circumstantial contexts in which they appeared.”4 He distinguishes such 
an approach from a scientific one, which would provide general laws to 
establish a causal understanding of past phenomena. Oakeshott’s histor-
ical approach renders past events, beliefs, and actions more intelligible 
by relating them to affiliated kinds of things, such as beliefs and actions 
rather than to record the regularities with which they occur. The thought 
is that contextualizing ideas in the broader context of a political culture 
enhances understanding without either establishing their necessity or jus-
tifying them in a general normative sense.5

In his Lectures in the History of Political Thought, Oakeshott is at pains 
to highlight how his enterprise disavows a teleological conception of the 
progress or regress of political thought over time, which would imply a 
philosophical reading of history. He emphasizes the distinctness of par-
ticular forms of past thinking to the extent that he denies the prospect of 
a continuous history of political thought. He observes, “I want to avoid 
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the appearance of putting before you anything like a continuous history 
of European political thought.”6 Oakeshott’s Lectures in the History of 
Political Thought, then, do not provide an overall account of the histor-
ical development of political thought but instead concentrate upon spe-
cific historical periods. Thompson in “Michael Oakeshott on the History 
of Political Thought” questions their status as exemplifying Oakeshott’s 
notion of a history of political thought. For Thompson, “they are sophis-
ticated lectures, but their purpose is introductory.”7 Notwithstanding 
their introductory character, however, they reveal key aspects of 
Oakeshott’s notion of the history of political thought. As Thompson 
himself suggests, “But although the lectures are not the best source for 
Oakeshott’s conception of the history of political thought, they do con-
tain some important observations central to that conception.”8 In relat-
ing past political thought to the public culture of past political contexts, 
Oakeshott follows Hegel, whom he admires, but he is against the super-
vening teleology of Hegel and his philosophical history, which perceives 
a developmental continuity in the history of political thought. Oakeshott 
opposes the idea of a continuous history of political thought because he 
concentrates on distinct past forms of political thinking, which derive 
from past circumstances that are held to be necessarily distinct from the 
present. Oakeshott is against retrojecting onto the political past ideas 
without reference to their local contexts. Oakeshott may be said to be 
implacably opposed to grand narratives which either reduce history to 
philosophy or history to philosophy.9 Rather he relates political ideas to 
the political cultures within which past political thinkers operated.10

To understand Greek political thought, Oakeshott invokes the polit-
ical experience of the Greeks, analyzing the conditions of their political 
culture and more specifically their political vocabulary and distinctive 
images of the world. He then focuses upon the political thought of Plato 
and Aristotle taking them as sifting and criticizing the current general 
beliefs about politics so as formulate coherent ideas.11 Again, Oakeshott 
imagines modern thinkers to be operating within a specific historical 
context, namely that of the emergence of the modern state. He identifies 
characteristics of the modern European state such as its composition of 
legally free human beings, its centralized and sovereign authority, and its 
inter-relations with other similar states as informing the theories of mod-
ern political thinkers. In considering forms of modern political think-
ing, he identifies an interpretation of the state, which, in relying upon 
organic and nationalistic formulas, suffers from its failure to register the 
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constructed and free nature of the association of individuals in a modern 
state. In contrast, he recognizes how Calvin, Hobbes, Locke, Rousseau, 
and Mill, among others, theorize the state as an association of individ-
uals, who associate together freely to achieve a variety of freely chosen 
purposes.

iii—history And other disciPlines

Oakeshott’s Lectures in the History of Political Thought assumes his-
tory to be a constructive activity, in which the past is different from the 
present, and it is also separate from philosophy, science, or the practi-
cal needs of the present. In Experience and Its Modes (1933), Oakeshott 
argues for the radical insulation of modes of experience from one 
another. Modes of experience, save for philosophy, namely history, sci-
ence, and practice, arrest experience in organizing it from a particular 
perspective, while philosophy reviews the conditions of experience com-
pletely, observing the limits of the other modes. Hence, history is neither 
linked to philosophizing nor to current practical issues. In “The Voice 
of Poetry in the Conversation of Mankind,” an essay in Rationalism in  
Politics, Oakeshott reformulates how he sees relations between modes 
of experience, imagining that they relate to one another conversationally 
rather than operating completely independent of one another or being 
dependent upon one another.12 The character of the imagined con-
versation of mankind is indeterminate, though it is taken to be a con-
versation in which no one voice is dominant.13 The assumption is that 
interlocutors respect one another and that there is no supervening goal 
of the conversation. In “The Activity of Being and Historian,” another 
essay in Rationalism in Politics, Oakeshott observes a sharp divide 
between the historian’s study of the past and other ways of imagining 
it. Oakeshott insists that the past of the historian is different from the 
practical, scientific, and aesthetic attitudes to the past. A practical atti-
tude to the past looks to the past in light of the present and hence assim-
ilates the past to present concerns. For instance, a lawyer is interested 
in the past insofar as it relates to the concerns of his client in the pres-
ent. If evidence from the past can prove the innocence of a defendant 
whom a barrister is defending in a criminal case, then it will be used.  
The barrister is not interested in the past for its own sake. The histo-
rian in contrast studies the past for its own sake and respects its distinct-
ness from present concerns. An historian in the present who wishes to 
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defend the Normans will not do justice to what happened at the Battle 
of Hastings.14 Oakeshott’s sympathy for Butterfield’s studies of the past 
reflects his distrust of Whig interpretations of history that reduce the 
past to the political ideology of the present.15 Oakeshott is categorical 
in his recognition of the historian’s appreciation of the separation of past 
from present interests. Hence, Oakeshott insists that philosophy should 
not determine the direction of historical inquiry. Philosophy can review 
the postulates of historical understanding, but its review is not judged 
to impose a pattern upon narratives of the past. Hegel’s philosophy of 
history supersedes the narrative of empirical pragmatic historians, but, 
for Oakeshott, Hegel in his philosophical history is undertaking philos-
ophy not history. Likewise, the demands of practical political life are not 
to dictate to the historian an account of the past, which is not justified 
evidentially.

Yet Oakeshott, in fact, allows for significant connections between phi-
losophy, political practice, and history, even if the three worlds are spec-
ified in distinctive ways. In his celebrated “Introduction to Leviathan” 
(1946), Oakeshott presents a general characterization of the history of 
political philosophy by identifying it in terms of three traditions. The 
three traditions are the rational natural tradition, the tradition of will and 
artifice, and that of rational will.16 What Oakeshott has to say on this 
score is elliptical and yet suggestive for he implies that there are connec-
tions between philosophy, politics, and history. His identification of tra-
ditions in the history of political philosophy presumes that philosophical 
expertise is required. Political philosophy is a style of thought that is con-
ceived as a distinct and highly abstract form of reflection on politics. Its 
style is not to be recognized by the relating of past events, the character 
of the style has to be appreciated and that demands firsthand expertise of 
the subject matter. Its identification depends upon philosophical rather 
than historical expertise.17 This philosophical recognition of the charac-
ter of philosophical argument is of a piece with what he has to say in his 
Lectures in the History of Political Thought. In this latter study, he main-
tains that a presupposition of the inquiry is a prior identification of styles 
of political thought so that, for instance, explanatory and practical forms 
of thinking are distinguished from one another.18 In the “Introduction 
to Leviathan,” Oakeshott discusses the nature of the three specified tra-
ditions of political philosophy by highlighting their textual masterpieces. 
Plato’s Republic is held to be the masterpiece of the rational natural 
tradition. Hobbes’s Leviathan is supreme in the tradition of will and 
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artifice, and Hegel’s Philosophy of Right is exemplary in the tradition of 
rational will. Oakeshott’s identification of traditions in political philos-
ophy unites political philosophies historically by noting their adherence 
to common if developing conceptual standpoints. Identification of and 
assessment of a tradition depends upon a mix of philosophical and his-
torical forms of understanding. Hence, Oakeshott sees history as bearing 
upon philosophy and shows how the disciplines of history and philoso-
phy are connected with one another. Again, he imagines that each of the 
traditions of political philosophy is aligned to practice in that each devel-
ops in relation to practical historical circumstances. The focus on will in 
the will and artifice and rational will traditions reflects modern devel-
opments in various spheres of conduct, which is distinct from Plato’s 
assumptions about a natural order of things. This alignment of philoso-
phy with historical conditions of practice is not to imply that Oakeshott 
either imagines that philosophy is prescriptive for practical life, or that 
philosophical ideas are to be reduced to practical interests or to historical 
moments. Its alignment with practice enables its understanding of prac-
tice but does not supply a recipe for political action. Oakeshott’s under-
standing of the ways in which modes of experience are related is finely 
balanced. On the one hand, he insists upon their independence through-
out his career and yet the metaphor of a conversation between experi-
ential activities allows for engagement between them, but it is a form of 
engagement that is not taken to obtrude upon their character. In fact, 
the relations between modes of experience bear significantly upon their 
individual character. A history of political philosophy presumes a philo-
sophical understanding of its nature. The development of political phi-
losophy depends upon an historical understanding of its commerce with 
practice.

In “Practical Life and the Critique of Rationalism,” Smith rightly 
observes Oakeshott’s determination to isolate philosophy from prac-
tical considerations. He remarks, “The central thrust of Experience 
and Its Modes is to protect philosophy and the other modes of experi-
ence from the blandishments of praxis. ‘A philosophy of life,’ Oakeshott 
avers, ‘is a meaningless contradiction.’ Life—practical experience—and  
philosophy—the quest for intellectual coherence—remain fundamentally 
inimical to one another.”19 It is true that, for Oakeshott, political phi-
losophy is not an ideology aiming to impact upon practice. In a post-
humously published essay, “Political Philosophy” Oakeshott observes, 
“[W]e must expect from political philosophy no practical conclusions  
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whatsoever.”20 Yet Oakeshott aligns the identities of political philoso-
phies to particular historical contexts and understands political philoso-
phy as arising out of practical experience and as developing historically. 
His own substantive political philosophy, which is elaborated in On 
Human Conduct, is self-consciously related to the development of the 
modern state and to a particular tradition of political philosophy. As 
McIntyre notes, Oakeshott in fact takes philosophical understanding to 
develop out of a practice of philosophy that resists specification in express 
terms. The tradition of philosophy suggests its implication in practice 
rather than abstract theory.21

In On Human Conduct, a classic work of substantive political 
thought, Oakeshott employs a new and original vocabulary to spec-
ify the conditionality of political association, which is derived from 
reflection upon the development of the modern European state.22 The 
work consists of three inter-related sections: (i) On the Theoretical 
Understanding of Human Conduct; (ii) On the Civil Condition; and (iii) 
On the Character of the Modern European State. The opening section 
is a theoretical exploration of the character of human conduct by theo-
rizing its component conditions of agency and social practice. Oakeshott 
distinguishes the character of a practice from that of a process. A prac-
tice is constituted by the contingent beliefs of their human participat-
ing agents, while processes are composed of natural phenomena, which 
are determined by scientific hypotheses explaining the generic recur-
rence of patterns amidst change. Insofar as the three essays are mutu-
ally complementary, the relationship between social practices and their 
constituent reflective agents is held to demonstrate how individuals are 
enabled to participate in a scheme of social and political cooperation, 
which Oakeshott designates as civil association. Civil association, for 
Oakeshott, represents an ideal mode of political association, in which 
individuals consent to procedural rules of conduct, which regulate but 
do not determine the behavior of individuals. These rules do not pre-
scribe particular forms of conduct because they depend upon individual 
interpretation of their application to particular circumstances. The rules 
shape but do not direct their actions and hence allow for individuality 
and freedom in their performance. Oakeshott’s analysis of the postulates 
of the human condition and his related construction of an ideal form of 
civil association is followed by the third essay that reviews the historical 
formation of the modern European state, which intimates the form of 
civil conduct that is theorized in the preceding section, under the title, 
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“On Civil Association.” Hence, Oakeshott’s own political thought is 
shown to develop out of his historical understanding of the development 
of European politics.

In delineating the history of the modern European state, Oakeshott 
distinguishes between two historic forms of political association, a soci-
etas and a universitas. A societas is a form of political association, which 
constitutes what Oakeshott terms the civil condition. In a societas, indi-
viduals recognize the authority of a set of general laws, which provide a 
framework of order that permits them to follow their own independently 
formulated activities. It is a free association of individuals, who are united 
by their common commitment to establish a cooperative social frame-
work that enables individuals to undertake their several self- chosen 
purposes and activities. A universitas, on the other hand, focuses upon 
achieving a common collective goal. Its members are unified by their 
determination to achieve a common purpose. Oakeshott takes the out-
lines of both forms of society to be discernible in modern European 
history. For Oakeshott, prospects for civil freedom are compromised by 
the contemporary strength of collectivism. In his account of the modern 
European state, Oakeshott refers to several political theorists, who have 
framed historic theories of a political association, which follow one or the 
other of his paradigmatic models of political association. His commen-
taries are economical but incisive. For instance, he identifies Machiavelli 
tellingly as a theorist of a societas. Likewise, Hobbes is perceived to be an 
outstanding theorist of a societas, while Bentham receives a masterly foot-
note that identifies him to be an energetic advocate of a universitas.23 
His brief but compelling analysis of Hegel as a theorist of a societas inter-
prets Hegel to be a political theorist, who, in framing an authoritative 
political philosophy, attends carefully to the experience of agents, social 
practices, and states in the modern world.24

Oakeshott’s On Human Conduct is an intricate analysis of the nature 
of human conduct, the character of an ideal civil association, and the 
development of the modern European state. These elements of anal-
ysis go together in that human beings are shown to be reflective and 
free agents, whose possibilities for undertaking freely self-chosen indi-
vidual actions are enhanced by their subscription to a civil association, 
which in turn is shown to be intimated in historical development. While 
Oakeshott imagines historical understanding to be autonomous, his phil-
osophical exploration of the conditions of political association depends 
upon an historical reading of modern European history. Oakeshott’s 
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carefully contrived philosophical account of a state that allows for indi-
viduality, and freedom and his antipathy toward collectivism are shaped 
by and in turn reflect upon his reading of European political history. His 
substantive political thought is constructed in light of preceding histori-
cal developments of the political experience of modern Europe and the 
political theorizing of philosophical predecessors, notably that of Hobbes 
and Hegel, and his own substantive political thought in turn shapes his 
interest in the development of the modern state. On Human Conduct 
is a notable contribution to modern political thought. Its value derives 
from its drawing upon historical and philosophical forms of understand-
ing. The ideal of civil association is related to the conditions of reflective 
practice that allow for individual agency in social contexts. The ideal of 
individuality and the value of civil association are related to conditions 
of agency, but they also are intimated in the political experience of the 
modern world. This experience shows the feasibility of the ideals and 
their possibilities in concrete shape. Oakeshott blends historical and phil-
osophical expertise in his account of the modern state which is at once 
philosophical and historical.

iV—conclusion

Oakeshott is an idealist thinker, who was influenced by Hegel, both as 
a philosopher and more particularly as a political theorist. Hegel recog-
nized the relative autonomy of a variety of modes theory and practice. 
He was a profoundly historical thinker, who imagined that all subjects 
including philosophy were historical in character. A significant difference 
between his philosophy and Plato’s, for instance, involves his sense of 
the historical determination of human thought and practice.25 Yet Hegel 
imagines that philosophical history superseded other forms of history in 
supplying an absolute understanding of things. Hence, he considered 
the Philosophy of Right to go beyond a merely historical justification of 
the conditions of a rational and just political association. Ultimately, it 
may be said that Hegel reduces history to philosophy in allowing phi-
losophy the final reconciliatory word on mankind’s engagement with 
experience.26 Perhaps Oakeshott’s sensitivity to the perils of advancing 
the claims of a single discipline over that of others informed his read-
ing of the strict independence to be assigned to modes of experience or 
forms of understanding. Likewise, he was critical of what he took to be 
Collingwood’s late dissolution of philosophy into history.27 It is beside 
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the point that Collingwood’s later thought is best interpreted as main-
taining an independence between philosophy and history, because it is 
clear that Oakeshott imagined that Collingwood had slipped into an 
error in reducing philosophy to history.28

Oakeshott aimed to guard against a reductive understanding of the 
relations between philosophy and history, just as practical undertakings 
are different from artistic contemplation, scientific understanding, philo-
sophical speculation, and historical understanding. Even where he allows 
for relations between them, his designation of them as conversational sees 
each as constituted separately and engaging in talk that does not affect 
their identities. However, in his actual practice of history, forms of politi-
cal organisation and political thought are identified in philosophical terms 
just as historical links between thinkers and contexts influence how their 
philosophies are to be interpreted. The upshot is that Oakeshott’s think-
ing about the state operates between history and philosophy. The irony 
is that it is precisely this overlapping of modes of thinking that endows a 
value to his writings which is lacking in other perspectives. Hegel’s polit-
ical philosophy is a testament to considered historical and philosophical 
thinking, but its philosophical absolutism constitutes a grand narrative 
that devalues the openness and contingency of the historical process.29

Oakeshott’s practice of the history of political thought allows him 
to make a variety of connections in the history of political thought. 
Thompson, in a careful essay on Oakeshott as an historian of political 
thought, observes how Oakeshott distinguishes his approach from that 
of Skinner by allowing for a variety of forms of political thinking, which 
are not to be reduced to “ideology.”30 Skinner and the Cambridge 
School of the history of political thought have tended to interpret 
forms of political thought as being designed to justify or disrupt polit-
ical authority, and this “ideological” reading of political thought has 
been applied to Hobbes and Machiavelli among others. Skinner has been 
concerned to disparage “influence” as a category in the history of polit-
ical thought as he is skeptical of causal claims of one thinker influencing 
another when they are subject to differing ideological and political con-
texts.31 To deny the influence of one philosopher upon another across 
time implies that philosophy is not to operate as a distinct form of think-
ing, which appears implausible given, say Hegel’s own account of the 
impact of Plato and Aristotle on his thought. Oakeshott’s recognition 
that philosophy is a distinct form of thought allows for a way of read-
ing its development that can take account of the impact of a preceding 
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political philosopher upon a succeeding one.32 Oakeshott’s plausible crit-
icism of Skinner turns upon his own recognition of the differing nature 
of particular forms of political thinking. Political philosophy is not to be 
reduced to history and ideology.

The value of Oakeshott’s political thought and his theorizing about 
the state resides in its capacity to relate together differing forms of 
thought rather than upon its self-proclaimed sharp separation of them 
from one another. In On Human Conduct, his reading of an ideal mode 
of political association is linked to his reading of the historical develop-
ment of forms of the state in modern Europe. Philosophy is not thereby 
reduced to history, just as history is not to be seen as a mere instru-
ment to the framing of a political philosophy. But if Oakeshott avoids 
the reduction of one form of thinking to another, he is not to be inter-
preted as establishing their independence from one another. The skills of 
Oakeshott as an historian of political thought and a theorist of the state 
are that he links differing forms of thinking so as to see the messy world 
of practice as registering historical development that can be reflected 
upon philosophically. Philosophy is not set apart from history and prac-
tice but neither is to be read as a form of ideology or as superseding his-
tory by showing the historical necessity of an ideal state.
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CHAPTER 5

Taking Natural Law Seriously Within 
the Liberal Tradition

Timothy Fuller

i—tAking rights seriously

No one is startled by the thought of taking rights seriously in our polit-
ical tradition. Yet controversies over what it may mean to do so, or over 
the question of our sincerity in the effort, abound.

Ours is also a tradition honoring the rule of law. There is a connec-
tion between the rule of law and taking rights seriously. Thus, to take 
rights seriously ultimately leads us to jurisprudential considerations, or 
to the controversies of the legal philosophers. Law must be protected 
from falling into the hands of the calculators of utility. The latter is 
prone to erode procedure and formality, to circumvent the fixities of 
the law, in order to procure a desired substantive condition of civil soci-
ety whose benefits will transform retrospectively, it is claimed, the ini-
tial appearance of expedient partiality. But can the rule of law be saved 
in the rule of expediency whatever may be thought of the substantive 
condition that actually emerges? And then what of rights? Can rights be 
taken seriously if acknowledging them is contingent on the compatibility 
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of claims with the substantive outcomes dictated by policy? Can utility 
be effectively opposed by the dominant legal positivism in contemporary 
jurisprudence:

Legal positivism rejects the idea that legal rights can pre-exist any form of 
legislation; it rejects the idea, that is, that individuals or groups can have 
rights in adjudication other than the rights explicitly provided in the col-
lection of explicit rules that compose the whole of a community’s law. 
Economic utilitarianism rejects the idea that political rights can pre-exist 
legal rights; that is, that citizens can justifiably protest a legislative decision 
on any ground except that the decision does not in fact serve the general 
welfare.1

The preference today for views of this sort rests on the rejection  
of classical natural law theories in favor of “empirical metaphysics.” 
Dworkin himself intends to remain within the general framework of the 
dominant utilitarian-positivist outlook defending an idea of rights which 
is itself “parasitic on the dominant idea of utilitarianism, which is the idea 
of a collective goal of the community as a whole.”2 Dworkin believes 
that individual claims may be overridden if collective claims should pre-
vail, but rights should be taken seriously.

According to Dworkin, even in hard cases it is the judge’s duty not 
to invent new rights but to discover which of the parties to a dispute has 
a right to win. The hard case is any in which there is no obvious rule or 
custom, no consensus among competent experts, and hence no demon-
strable conclusion in the matter. Nevertheless, Dworkin says there may 
be a truth in the matter and it must be pursued.3

The practical objection regularly made to this idea is the general fear 
of permitting judges to interpret law creatively: “adjudication should be 
as unoriginal as possible.”4 Dworkin skirts this by arguing that the judge 
can discover a right in the hard case, not invent one.5 He wishes to per-
suade us to separate “discovery” from “originality.” He denies that the 
appearance of originality proves that a right has been invented but not 
discovered. Dworkin argues that the abstract distinction between discov-
ery and originality is, in actual social life, always in a process of mediation 
through judicial agency.6 The discovery of a right in a hard case is not, 
then, an intuition. One might better call it an informed interpretation, 
which may be evaluated for its acceptability as a successful mediation 
between the general character of prevailing law and the disposition of the 
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case. It has a force of “truth” despite the fact that prior to its expression 
by the judge it could not be known to be true. Without the agency of 
the judge, the truth remains hidden. Yet one can estimate whether to 
evaluate the decision as effectively a discovery or whether it is ineligible 
to be accepted that way.

Among other things, we should consider whether a decision is gen-
erally consistent with other decisions in the same area, and whether it is 
non-arbitrary in not serving some parties at the expense of other similar 
ones. But it would seem that the aim of all this is to defend a concep-
tion of the judicial function as simultaneously serving to defend rights 
and allowing rights to evolve as a contribution to some putative increase 
in general, communal welfare. The ultimate mediation, then, would be 
between the maintenance of those already acknowledged rights which 
protect subjective freedom and the “newly discovered” rights which 
enhance objective freedom (to use Hegelian terms) or (to use Deweyite 
terms) to mediate between “formal” and “effective” liberty. Dworkin 
refers to mediating “policy” and “principle,” or transposing “political 
right” into “legal right.” It is not a distortion, therefore, to suggest that, 
in Dworkin’s outlook, there could and should be a continuous effort 
at engineering social change through judicial activity, and that this can 
be carried out so as to transcend, in principle, political partisanship. If 
so, it would be possible to show how rights could be defended by inter-
preting them so as to promote certain goals. Conversely, the promotion 
of certain goals would be necessary to the defense of rights. The politi-
cal would pass over into the trans-political. Lack of universal agreement 
would not disprove the adequacy of the judicial decision.

According to Dworkin, a political right is the claim to an opportu-
nity that is justified (rational) insofar as the realization of such opportu-
nity would enhance the possible realization of a larger pattern congenial 
to the individual who makes the claim.7 Is this anything more than a 
defense of interest group pluralism and a relativity of group ends? Only, 
it would seem, if the interest served would contribute to the enhance-
ment of the collective welfare goal of a given community. Thus relativ-
ist pluralism would at most be a procedural premise for the purposes of 
eliciting all those expressions of interest that would permit comprehen-
sive articulation of communal well-being. The satisfaction of some group 
claims as opposed to others would cease to be arbitrary when such pref-
erences contribute to a further development toward the communal goal. 
But since the features of the communal goal are multifaceted there will 
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be trade-offs between competing component elements of the general 
welfare.8

On the other hand, there can be absolute rights, presumably they are 
trans-political from the start, which are virtually always eligible to stand 
against policies even if the policies would enhance the general welfare 
in some way (e.g., free speech). It would appear that Dworkin has pro-
vided in his own vocabulary a combination of ideas drawn from J. S. Mill 
and John Rawls: From Mill, he has taken the notion of articulation of all 
views toward the end of progressive improvement or perfection of social 
life in the most comprehensive and eventually non-controversial manner; 
from Rawls he has taken the priority of liberty in relation to a principle 
of distribution ruling out unnecessary inequalities, pointing to an order 
in which every participant understands and can accept his social position 
as the best possible. The temperamental strain common to all three, and 
to a certain mode of liberal thinking in general, is the desire to transform 
the partisan into the non-partisan, the political into the consensual, with-
out resort to significant coercion: an historically evolving social covenant 
without the sword.

An ideal judge will facilitate the general social enhancement by con-
structing an adequate theoretical understanding of how to apply the 
generally accepted constituting rules of a society.9 In so doing, the judge 
articulates policy designed to maintain and to fill out the intention of the 
law. The law is always open to contested interpretations. The law can-
not be self-enacting or self-interpreting. However, “decisions about legal 
rights depend upon judgments of political theory that might be made 
differently by different judges or by the public at large” and this may be 
so even if the decision was in some sense a “principled” decision (sin-
cerely arrived at in an effort to do right according to a political theory 
taken by the judge to be correct). In short, the judge is liable to a charge 
of subjective decision-making.

According to Dworkin, a judge must “rely upon the substance of his 
own judgment at some point, in order to make any judgment at all.” 
Hence, the real issue is the judge’s decision between opposing and sub-
mitting to some prevailing authoritative opinion as to how decisions in 
given areas of law should come out. The decision to submit to prevailing 
“wisdom” is itself a personal judgment.10

But it would appear that this argument gains its principal strength 
from a prior assumption that the law is to be understood as embed-
ded in a process of social evolution which neutralizes the preference for 
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unoriginality over originality or “discovery.” That is, Dworkin does not 
presume that it is the rule of law as such which is to be protected. He 
assumes, rather, that the process of mediating between principle and 
policy, or translating political claims into legal entitlements is what is to 
be protected. Sometimes no doubt unoriginality is fitting, but in a gen-
eral sense it is what is progressive that must be served. Dworkin would 
appear, therefore, to be intent upon transforming the commitment 
to the rule of law into a commitment to social engineering. Implicitly, 
Dworkin’s defense of a residual element of inevitable personal choice in 
the judge’s decision-making is intended to legitimize judicial autonomy, 
limited primarily by the soundness of the judge’s political theory and by 
prudential considerations of the pace of social evolution that could be 
hoped for. In short, the ideal judge is self-determining with regard to the 
definition of his judicial duty.

The ideal judge’s “theory identifies a particular conception of com-
munity morality as decisive of legal issues; that conception holds that 
community morality is the political morality presupposed by the laws and 
institutions of the community. He must, of course, rely on his own judg-
ment as to what the principles of that morality are.”11 In controversial 
matters, the ideal judge will “become like any reflective member of the 
community willing to debate.”12

There is, however, a difference between the ideal judge and any will-
ing debater:

It does not follow from the fact that the man in the street disapproves of 
abortion, or supports legislation making it criminal, that he has considered 
whether the concept of dignity presupposed by the Constitution, consist-
ently applied, supports his political position. That is a sophisticated ques-
tion requiring some dialectical skill … it is not to be taken for granted that 
his political preferences, expressed casually or in the ballot, have been sub-
jected to that form of examination.13

The ideal judge will bring genuine moral insight to bear, effectively 
relating principles to policies. Ordinary judges may, of course, be fallible 
or decide out of unreflected prejudice. Mistakes may be made. But who 
could know when that will happen and what group other than judges 
will have “better facilities of moral argument”?14

Taking rights seriously means here incorporating political claims into 
law under the auspices of a process of judicial decision-making that aims 
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at uniting the normative and the conceptual. The union is accomplished 
by relating an “adequate” description of social arrangements in a posi-
tivist sense to a “discovered” right as between contending forces in the 
described social arrangement. The judge is ideally only the vanguard of 
social change, assuring “proper” direction, a privileged participant in an 
endless debate over the desired end-state of social order.

ii—tAking the rule of lAw seriously

While it is not uncommon to defend the idea of the rule of law, even as 
an intrinsic good, it is clear that taking the rule of law seriously conflicts 
with the intent to take rights seriously in the manner described above. 
With Dworkin, taking rights seriously ultimately sets up an autonomous 
standard, political in nature, on the basis of which one is to judge the 
validity of the commitment to the rule of law. Dworkin’s commitment 
to the rule of law is instrumental in nature. Indeed, it must be so if 
the principal task is to take rights seriously. The most uncompromising 
defense of the rule of law on non-instrumental grounds is to be found in 
the writings of Michael Oakeshott.

According to Oakeshott, the interaction of individuals in civil society 
falls into two modes: The first is an

intermittent transactional association of reciprocity in which agents, 
responding to their understood situations, seek the satisfactions of their 
wants in the responses of one another … It is a relationship of bargain-
ers and from it emerge whatever substantive satisfactions are from time to 
time enjoyed.15

In this mode, agents are transactionally related in an “enterprise associa-
tion” agreeing upon a purpose to pursue.

There is another primary mode of association in defense of which 
Oakeshott challenges those theorists who “find it impossible to imagine 
association except in terms of a common purpose.”16 The attempt to 
identify the civil association with common purpose carries the “difficulty 
of specifying a common purpose in terms of which to distinguish civil 
association from all other enterprise relationship.”17 The substantive pur-
poses of enterprises are easy enough to identify but what is the substan-
tive purpose of civil society?
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Oakeshott approaches this question by describing a mode of relation-
ship “in terms of the conditions of a practice.”18 The “two most impor-
tant practices in terms of which agents are durably related to one another 
in conduct are a common tongue and a language of moral converse.”19 
However,

a moral practice is not a prudential art concerned with the success of the 
enterprises of agents; it is not instrumental to the achievement of any sub-
stantive purpose or to the satisfaction of any substantive want … It is con-
cerned with the act, not the event.20

A practice does not

prescribe choices to be made or satisfactions to be sought; instead, it inti-
mates considerations to be subscribed to in making choices, in performing 
actions, and in pursuing purposes … It postulates ‘free’ agents and it is 
powerless to deprive them of their freedom.21

Thus, conduct inter homines may properly be said to be ‘social’ only in 
virtue of the manners in which ‘free’ agents are actually associated; that is, 
in respect of their being associated in a multiplicity of practices of various 
dimensions and complexities, degrees of independence, and differences of 
status. This multiplicity of association does not itself compose a ‘society’, 
much less anything that may properly be called a ‘community’; but a moral 
practice, as the ars artium of agency, is agents related to one another in 
terms of conditional proprieties which are expressly or tacitly recognized in 
the conditions of all other special prudential relationships and manners of 
being associated in conduct.22

The “civil” association cannot be the implementation of theorems 
or propositions. It cannot be the consequence of a program or a plan. 
A practice reduced to these things would find itself abstracted from 
the contingency pervasive in human existence. By insisting that human 
beings as agents subscribe to practices, Oakeshott points to the under-
standing of a human being as the interpreting mediator between the 
features of a practice and particular occasions wherein the exercise of 
the practice is called forth. It is not possible to obey a practice or a rule. 
Practices and rules are not commands but modes of proceeding that have 
emerged in the flow of experience:
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In short, we may suppose there to be available to an agent a store of 
well-attested propositions purporting to be general principles of conduct, 
and by no means worthless. Nevertheless, what is certain is that the under-
standing exercised by the agent in conduct cannot be an ad hoc mobili-
zation of his knowledge of these theorems of moral and prudential lore 
enlisted to tell him what to do, because they are incapable of any such 
utterance. These theorems cannot themselves be performed, and acting 
cannot be ‘implementing’ or ‘applying’ them to contingent situations 
because they are unable to specify actions. What the agent needs to know 
… is how to illustrate them …23

The chosen actions of agents illustrate practices and rules rather than 
implement them because in no sense are the chosen actions of individ-
uals “correct” displays of human conduct. One will not know how to 
conduct oneself by knowing this or that particular human action. One 
conducts oneself by finding a fitting illustration of a practice for a given, 
contingent situation. Each human being is the exhibition of “a sequential 
relationship of intelligent individual occurrences where what comes after 
is recognized to be conditional on what went before” without a “media-
tor between occurrences which is not itself an occurrence, e.g., a ‘law’ or 
a ‘function.’”24 “Progress” is an extrinsic interpretation of change.

Practices qualify what human beings do but do not determine what 
they do. Relationships between individuals that arise from subscription 
to practices without the specification of a joint enterprise suggest the 
proper meaning of “civil” association. Citizenship in a civil association 
is constituted in the “acknowledgement of the authority of respublica,” 
but “recognizing the authority of respublica is not finding its conditions 
to be desirable or believing that others better informed than oneself have 
approved of them.”25

Acknowledgment, in this case, is not synonymous with approval of the 
conditions acknowledged, nor a judgment of utility or advantage, nor 
is it the result of a calculation that one cannot escape acknowledgment. 
Critics of this argument are wont to say that there must always be some 
background of cultural ties to make this acknowledgment possible.

Such critics are correct insofar as all real associations of actual individu-
als are sustained through a mixture of learned motivations. Oakeshott pre-
sents an “ideal” of civil association. What is to be gained from doing this?

The answer depends on the significance of an “ideal character.” 
For Oakeshott, it is the delineation of a pattern intimated within a 
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conglomeration of actual goings-on. Here what is at stake is the theo-
rization of a relationship among individuals that does not compromise 
their self-identification. It is the elaboration of an inquiry, inaugurated 
as much by Hobbes as by anyone, into the possibility of imagining an 
orderly relation between selves who inevitably measure the world accord-
ing to their own measure.

This ideal character is among the instruments which may be used in seek-
ing to understand complex, ambiguous, historic human associations … it 
is ideal not in the sense of being a wished-for perfect condition of things 
but in being abstracted from the contingencies and ambiguities of actual 
goings-on in the world.26

The ideal character is simply a consistent interpretation of the logical 
requirements of order for an association of human beings who cannot 
help but understand themselves as individuals. The ideal condition is a 
“civitas” composed of “cives” who accept “respublica” as a postulate of 
the civil condition.27 If subscription to authority were necessarily predi-
cated on the reception of benefits, it would be open to doubt whether 
individuals, seeking benefits sharply at odds with each other, could suc-
cessfully associate. Obviously, there are such associations. That they are 
workable, even persistent, suggests at least implicit recognition of “res-
publica” as a “system of moral (not instrumental) rules, specifying its 
own jurisdiction, and recognized solely as rules … binding to considera-
tion independently of their origin or likely or actual outcome in use and 
of approval of what they prescribe.”28

the only understanding of respublica capable of evoking the acceptance of 
all cives without exception, and thus eligible to be recognized as the terms 
of civil association, is respublica understood in respect of its authority.29

To consider human beings in terms of their conduct is to see them as

reflective intelligences whose actions and utterances are choices to do or to 
say this rather than that in relation to imagined and wished-for outcomes. 
And the relationships between them to be investigated are recognized to 
be themselves expressions of intelligence which may be enjoyed only by 
their having been learned and understood and in virtue of an acknowl-
edgement of the authority of their conditions or of a recognition of their 
utility … It is a science of intelligent procedures, not processes.30



98  T. FULLER

To emphasize procedure rather than process, intelligent response 
rather than caused behavior is the basis of Oakeshott’s understanding of 
citizenship and the association of citizens: They are associated in the rec-
ognition of a rule of law, but they are not bound by necessary interests, 
needs, wants, or dispositions in common. These individuals do not com-
prise a “society” and they are not compelled by “social forces” or “inde-
pendent variables.” They need not be obsessed with each other’s doings, 
nor constantly frustrated by “relative deprivation,” nor are they engaged 
ineluctably in a perpetual siege of their resources in order to indulge in 
an endless transformation of “wants” into “needs,” or an incessant redis-
tribution of their possessions according to some principle of comparabil-
ity which the terms of their association cannot supply.

Such people understand that they are subscribing to, not obeying, a 
body of laws, which laws are the result of the deliberations of rulers or 
officeholders in authority. Authority here is not understood as “infor-
mal” or “tacit” power or influence, but as the specific engagement to 
rule, associated with an office of rule, exercised under agreed-upon 
terms, producing rules to which citizens may subscribe.

In this view,

Power is not identifiable with authority and it is not even among the con-
siderations in terms of which an office of government is recognized to have 
authority. The difference is categorical. The contingent features of its appa-
ratus of power are neither formally nor substantively related to the consti-
tutional shape of the office or rule.31

The elucidation of the ideal character, in short, makes explicit the 
implicit aim of civil association to establish and maintain authoritative 
rule. To put it differently, one might say that it is the already existing 
commitment in the thinking of individuals on the road to being cives in 
a civitas, and it prompts their respective imaginations toward the crea-
tion of institutional relations that are separable from mere relationships 
of power, interest, or hope for an imagined end-state.

The clarity of this conceptual distinction will not be equaled in actu-
ality. The achievement is in continual need of protection and renewal. 
Those who have sought to do this have had to assume certain attitudes 
about what sort of beings they and their fellows are and, in turn, what 
sorts of relationships they could enjoy. The fact that such beings do 
not perfectly exhibit the conduct that their self-understanding logically 
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requires has nothing to do with the elucidation of that self-understanding.  
We are reminded of the difference between an “ideal character” and the 
world of historic actuality the ideal character illuminates. To conceive 
“power” and “authority” as separable and, as a consequence, to exercise 
whatever ingenuity is available to concretize that distinction in practices 
among individuals is a tribute to the capacity of human beings to govern 
themselves by the ideas they hold of the direction they ought to take.

The achievement is undermined when authority is defined as the 
building of consensus, the proclamation of unifying goals, or the gain-
ing of influence by advancing interests. Authority is appropriate precisely 
to an association of human beings whose view of their association has 
already ruled out common goals and consensus, and who share no fixed 
principles to determine social importance. They will subscribe to rules 
not because they have been cajoled or paid off, not because it is in their 
interest, and not because they have been blackmailed or threatened, but 
because the rules proceed from those holding offices constituted to make 
rules. Consider the credibility gap of modern, democratic politics: To 
make building consensus, the prerequisite to exercising authority insures 
that no authority will be exercised since it is the lack of consensus (and 
the awareness of the arbitrariness of “consensus”) that makes authority 
indispensable.

It is true that in actual political life what seems authoritative to some 
will seem to others to be the mere exercise of power. Perhaps there is 
no relation among individuals in society that can exempt itself from this 
ambiguous condition. Authority is an abatement of but not a permanent 
release from the ambiguities surrounding this engagement.

Oakeshott challenges the instrumentalism of modern thought, posing 
its antithesis in order to reopen the inquiry into the nature of civic asso-
ciation, the relationship between authority, the rule of law, and the status 
of the individual:

Laws are unavoidably indeterminate prescriptions of general adverbial obli-
gations. They subsist in advance and in necessary ignorance of the future 
contingent situations to which they may be found to relate … Therefore, 
the second necessary condition of association in terms of the rule of law 
is an office endowed with authority and charged with the duty to ascer-
tain (according to some conditional rules of evidence) what has been 
said or done on a particular occasion brought to its notice because it is 
alleged not to have subscribed adequately to an obligation imposed by law 
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… [A] court of law is concerned with a particular contingent action or 
utterance in respect of its conformity with the conditions of existing obli-
gations … Deliberation, here, is an exercise in retrospective casuistry … 
Nor may it regard itself as the custodian of a public policy or interest in 
favour of which…to resolve the disputed obligation … [I]n a court of law 
‘justice’ must exhibit itself as the conclusion of an argument designed to 
show as best it may that this is the meaning of the law in respect of this 
occurrence.32

And

Here, then, is a mode of human relationship … abstract: a relation not of 
persons but of personae. Association, not in terms of doing and the enjoy-
ment of the fruits of doing, but of procedural conditions imposed upon 
doing: laws. Relationship, not in terms of efficacious arrangements for 
promoting or procuring wished-for substantive satisfactions (individual 
or communal), but obligations to subscribe to non-instrumental rules: a 
moral relationship. Rule, not in terms of the alleged worth, ‘rationality’ or 
‘justice’ of the conditions these rules prescribe, but in respect of the recog-
nition of their authenticity.33

iii—tAking nAturAl lAw seriously

Dworkin and Oakeshott defend conflicting strains within the complex 
tradition of liberalism. Each portrays an ideal whose presuppositions 
exclude those of the alternative. In one, taking rights seriously is the 
defining end of the rule of law, appealing to a possible, substantive rela-
tionship among competing political claims. In the other, extrinsic stand-
ards for assessing the ius of lex undermine the rule of law, transforming 
the civil association from a “moral” association, wherein agents obligate 
themselves to abide by rules adherence to which specifies no particular 
satisfaction of individual or group wants or claims, into a struggle for 
power even if pursued through the judicial system.

A third voice presents itself in John Finnis’ reformulation of classi-
cal natural law. He seeks to pass between the normative speculations of 
neo-positivist or utilitarian theorists, and the stark proceduralism of the 
pure rule of law. He recognizes that a legal order has a symbolic mean-
ing for political life. What the legal order forbids, promotes or permits, 
among the ways human beings seek to flourish, contributes to the artic-
ulation of the self-identification of a polity. If the law inevitably intimates 
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something above and beyond its own procedures, if law has an existen-
tial meaning, then it behooves the theorist to inquire whether he must 
remain caught between the uncontrolled insertion of normative prefer-
ences into law which leads to imposing the view of a part on the whole; 
and the converse aim radically to individualize questions of meaning, 
rendering them essentially private, resisting or denying the need of nat-
ural sociality to express itself in a common, but supra-ideological, form 
that enjoys voluntary recognition.

Finnis thus engages to show that there are universal, human goods 
implicitly or explicitly sought by all human beings out of natural inclina-
tion. At this level, one speaks of natural desires, not of moral choices, to 
do this as opposed to that in actual, contingent circumstances. If human 
flourishing is in seeking specific ways to fulfill the natural desires in indi-
vidual human lives, law is necessary to securing conditions that support 
such seeking. It is necessary, therefore, to relate the natural desires to the 
contingent conditions in which their satisfaction is sought, and law is one 
medium through which this may be deliberatively, reflectively done.

In reviewing the effort of modern legal theorists to analyze and com-
prehend law “on the basis of non-evaluative characteristics only,” Finnis 
finds incorrigible differences of opinion about “what is important and 
significant in the field of data and experience with which they are all 
equally and thoroughly familiar.”34 At best modern legal philosophy, 
despite its suspicion of the possibility of knowledge of objective good, 
manages to retain a sense of moral evil. But this opens the way to uncon-
trolled moral speculation, and the connection between law and moral 
good must become “uncertain and floating.”35

Continuing scrutiny of the prevailing state of affairs is undeniably  
important, but if disciplined knowledge is to illuminate our self- 
understanding and direction it must do so as an aid to converting the 
prejudices of the theorist, and of the theorist’s culture, “into truly  
reasonable judgments about what is good …”36

Remarkably, Finnis accepts that this cannot be accomplished “by some 
inference from the facts of the human situation.”37 A judgment, syn-
thesizing insight into the natural desires or natural goods with a wide 
acquaintance with the actual conditions of society, must be made. There 
is a dichotomy between what we value and the “facts,” but if the natural 
basis of value is acknowledged, then there is a substructure of evalua-
tion which persists through altering contingent conditions. Judgment is 
to be distinguished from non-rational expressions of preference for one 
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cultural possibility against another. A natural law theory “undertakes a 
critique of practical viewpoints … to distinguish the practically unreason-
able from the practically reasonable … to identify conditions and prin-
ciples of practical right-mindedness, of good and proper order.”38 The 
scientific study of law must look beyond itself for the final meaning of 
the search that motivated scientific investigation in the first place.

The movement from the prelegal to the legal is not the experien-
tially final step. As a movement in self-consciousness, it opens the way to 
self-critical examination to discover the foundation of good which moti-
vated the movement at the outset.

With the articulation of order appears the question of its rightness or 
goodness. Yet we cannot fully visualize goodness from the conspectus of 
wants and satisfactions through which initial response to the felt need of 
goodness is made. Implicit is a quest for additional insight to illuminate 
the deeper need that is revealed as opposed to a mere repetition in techni-
cal terms of the incomplete understanding that the order already possesses.

Efforts to mediate between need and its illumination cannot be 
avoided, only disguised. We are moved by the good which moves us to 
seek it. Our acceptance of the seeking is a choosing, but that we choose 
diminishes in importance as the seeking of which we are agents finally 
encompasses us. Self-determination is transformed into the ordering of 
the self in compliance with the object of its search.

Seeking well-being will not eliminate chronic disagreement about 
the various paths chosen to pursue well-being. Finnis presents natu-
ral law theorizing as compatible with a disjunction between “facts” 
and “norms” which cannot be eliminated by elucidating principles of 
well-being or flourishing. Man is his own agent in establishing the con-
nection between his sensed incompletion and flourishing, and he must 
will to harmonize them. As Finnis puts it, one experiences “one’s nature 
… from the inside, in the form of one’s inclinations” recognizing “that 
the object of the inclination which one experiences is an instance of a 
general form of good.”39 Thereafter, one is further prompted to be 
reasonable in the pursuit of goods prompted by the inclinations. But 
to attempt to be reasonable demands that we theorize reasonableness. 
Natural law becomes apparent in experience but is completed by intellec-
tual illumination constituted in reason.

Knowing of goods and understanding the requirements of reasonable-
ness in pursuit of them can be a unity only when we make them so in 
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action. The basic goods must be sought in all actions that can qualify as 
moral but they do not themselves specify actions. We act in deciding how 
to pursue the goods which we have identified, and we express our under-
standing of what we have identified in chosen actions. Reason absorbs 
the implications of particular experience, organizing them according 
to the requirements of goodness. Reasonableness, then, includes both 
comprehensive awareness of conditions and a self-critical awareness of 
the response necessary to those conditions in order to keep goodness in 
sight.

Finnis finds the whole of humanity bound together in search of a 
fulfillment that is common to all, albeit manifested in a diversity with 
unspecified boundaries. Inclination to good is not antithetical to diver-
sity; it is the source of diversity.

While such natural diversity intimates the importance of “liberty” or 
“authenticity” as conditions of seeking good, they do not exhaust the 
desirabilities to be identified as good. Exclusive devotion to liberty or 
authenticity limits the understanding of good and distorts it. Finnis lists 
seven basic goods which he takes to be self-evident: life, knowledge, play, 
aesthetic experience, sociability/friendship, practical reasonableness, 
and religion.40 They enjoy equal, non-hierarchical status. The effort to 
organize our experience coherently while trying to satisfy all the basic 
goods, now emphasizing some, now others, according to circumstances, 
constitutes moral existence.

The organizing judgment we make constitutes our self-interpretation 
implicating both the conditions under which we live and the goods we 
seek in the context of those conditions. Our responses show what the 
circumstances mean to us in light of our understanding of the goods. 
Such judgments are more or less adroit, but the standard will always be 
the responsiveness to the goods given the conditions.

Finnis thus explicitly rejects a “thin theory” of human goods which 
identifies “as the basic human goods those goods which any human 
being would need whatever his objectives … the goods identified by a thin 
theory will be what it is rational for any human being to want whatever 
else his or her preferences.”41 The defense of thin theories is based on a 
practical judgment of “fear that anything other than a thin theory of the 
good will entail an authoritarian politics.”42 This fear leads many to an 
arbitrary insistence on the insuperable subjectivity of all stipulations of 
good.
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To Finnis, however, mere choosing among goods does not define 
human flourishing. The choice of goods to pursue, even though issuing 
from a subject, is open to assessment both by the subject who has cho-
sen, and by others, independently of the fact that the manifestation of 
choice is associated with any particular individual. What is chosen must 
dignify the choosing. That is, what is chosen completes the meaning of 
the choosing, and any defense of the essential contribution of choosing 
to human flourishing will fail if the choices themselves are exempted 
from, or fail to be eligible for, defense. Man does not live to choose but 
chooses in the hope of living well (in a manner that can enjoy confirma-
tion both by himself and others). Liberty and authenticity must

find their proper place in any accurate (i.e. ‘full’, non-emaciated …) the-
ory of the human good. Indeed, only such a theory can make secure for 
them the dignity of being recognized as objective goods, truly worthwhile 
(rather than merely the matrix for the pursuit of ‘subjective’ desires and 
satisfactions).43

We are moved toward fulfillment in the full, not the thin, sense “prior 
to any intelligent consideration of what is worth pursuing” but what we 
need to know is “discernible only to one who … intelligently directs, 
focuses, and controls his urges, inclinations, and impulses.”44 Diversity 
flows from the variability with which human beings undertake this 
practical task and that diversity conceals within itself a universal aspira-
tion which does not permit diversity to be an end in itself. On the other 
hand, the fact that diversity is not an end in itself does not mean either 
that diversity is not real or that we should try to bring diversity to an 
end. Not only is it not possible to suppress diversity, it is undesirable to 
reject diversity. Diversity brings forth far more concrete experience of 
the possibilities of human well-being than could otherwise be possible or 
imaginable in the reflections of any human minds, or articulable in any 
actual regime.

In the midst of this diversity, the theorist must become transparent to 
himself. In our circumstances that will mean creating a dialogue between 
liberal rights theorists and exponents of the non-emaciated theory of 
good. Finnis believes this is possible because “the modern grammar of 
rights provides a way of expressing virtually all the requirements of prac-
tical reasonableness.”45 For Finnis, taking rights seriously establishes that 
an order can be known to be just only when participants can choose to 
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assent. That choice carries with it duties of respect for the order which is 
to be secured through agreement. Finnis seeks to bring respect for rights 
into a recast Aristotelian perspective that is not restricted to a defense of 
individual or group liberty or authenticity:

reference to rights…is simply a pointed expression of what is implicit in the 
term ‘common good’, namely that each and everyone’s well-being, in each 
of its basic aspects, must be considered and favoured at all times by those 
responsible for co-ordinating the common life.46

And,

On the one hand, we should not say that human rights, or their exercise, 
are subject to the common good … On the other hand, we can appropri-
ately say that most human rights are subject to or limited by each other 
and by other aspects of the common good, aspects which could probably 
be subsumed under a very broad conception of human rights but which 
are fittingly indicated (one could hardly say, described) by expressions such 
as ‘public morality’, ‘public health’, ‘public order.’47

But then the problem of making this reciprocity specific in a particu-
lar order must be faced. Specificity is perpetually an uncertainty seeking 
certainty. Generally held notions of rights and duties in particular orders 
will potentially and actually vary in meaning in some measure from one 
person to the next. Orderliness cannot consist only in consensus. There 
must be a strong commitment to the continual resolution of conflicts as 
they arise. What is to guide conflict resolution? Finnis argues,

There is, I think, no alternative but to hold in one’s mind’s eye some pat-
tern, or range of patterns, of human character, conduct, and interaction 
in community, and then to choose such specifications of rights as tend to 
favour that pattern, or range of patterns. In other words, one needs some 
conception of human good, of individual flourishing in a form (or range of 
forms) of communal life that fosters rather than hinders such flourishing.48

There remains the possibility of conflict between the regard for every 
human being as a locus of flourishing and the necessities of policy which 
dictate that some goods and some individuals be preferred. Practical rea-
sonableness requires only that we never intend to serve exclusively any 
one good or set of goods, or the good of any one or set of individuals to 
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the exclusion of the others. Yet even if policymakers or statesmen accept 
all this, in the necessities of their position they may associate practical 
reasonableness with any ranking of the basic goods that fit their aims.

Finnis certainly wishes to take rights seriously. This means to him that 
every human being is entitled to consideration and respect, and that no 
one is permitted to pursue a policy in which someone or group may be 
destroyed as an end in itself. Nor, says Finnis, may anyone or group be 
destroyed as the means to some other possibly worthy end. One thinks 
of nuclear deterrence and the polarity between pacifism and the require-
ment of practical reasonableness to defend all the basic goods, not just 
life.

The aim of these dialectical arguments is clearly to moralize the use 
of power. It is easier to imagine this in the domestic society than in the 
international. It is easier to suppose that in the former some consensus 
on the range of patterns of permissible conduct might emerge effec-
tively. It is also in the domestic realm that casuistry is less likely to be 
reduced to a cold logic of proportionality and intentionality, that rul-
ers and ruled alike may be better able to act as if the basic values are 
not mere abstractions but “are aspects of the real well-being of flesh-
and-blood individuals” and thus that judgments will be arrived at “by a 
steady determination to respect human good in one’s own existence and 
the equivalent humanity or human rights of others.”49

Nevertheless, the purpose of Finnis’ arguments is to evoke a vision of 
the final reconciliation of rights and duties on a universal scale, without 
falling into mere apocalyptic moralizing. He intends to show the implicit 
universal striving of humanity and what, in principle, such striving would 
have to achieve in order to find final satisfaction. This is what he meant 
in saying that “the modern grammar of rights provides a way of express-
ing virtually all the requirements of practical reasonableness.” The gram-
mar is set out in the legal tradition which resists the separation of rights 
from duties. To understand the tradition of the rule of law is to under-
stand the systematic effort to establish the technical requirements of 
human flourishing. To leave it at this, however, would be to obscure the 
motivating ends which this technical effort presupposes whether they are 
openly acknowledged or not.

The modern grammar of rights may provide a way for expressing the 
fact that all human beings are loci of flourishing, for recognizing a uni-
versal humanity. But it is also necessary to show that the comprehensive 
understanding of the basic goods is inherent in the experience of actual 
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human beings prior to its philosophical expression. In seeing that the 
basic goods are not imposed upon, but are derived from, experience, the 
redemption of rights becomes possible.

The reconciliation between an ancient vision and a modern vocabu-
lary is further constituted for Finnis in an outlook informed by reflection 
on the meaning of providence. The idea of absolute rights is an idio-
matic formulation of an ancient philosophical and theological challenge 
to all forms of utilitarianism or consequentialism which Finnis chooses to 
refer to collectively as “proportionalism.” The challenge is summed up 
in the principle: “There are some acts which cannot be justified by any 
end,” or, as in the Pauline Epistles, “Evil may not be done for the sake 
of good.”50 In affirming these principles, the Judeo-Christian tradition 
affirms God’s providence:

We can see that the collision between proportionalism and Christianity has 
its origins in the proportionalist’s implicit proposal to undertake the very 
responsibility that Christianity, like Judaism, ascribes to God Himself … 
the proportionalist’s imaginary perspective, as a God-like figure survey-
ing possible worlds and choosing the world that embodies greater good 
or lesser evil, as in perspective that is simply not open to human practical 
reason.51

There are no “pre-moral choices” which then can be moralized or not 
according to later consequences. Implicated in the choices from the out-
set is a manifestation of the chooser’s degree of illumination with respect 
to what the good requires.

Exemplary for Finnis is the Socratic principle that it is better to suffer 
wrong than to do it. To be able to say this is to understand that no mat-
ter what calculations of future outcomes may be entertained, the action 
is also a self-enactment, not a disembodied choice. The Socratic pattern 
would be one of those Finnis would include as part of the range of pat-
terns of human flourishing.

Socrates’ pronouncement that he spent his life trying to be good 
rather than seeming to be good means here that no states of affairs can 
be known to be coming to be which absolve him from the question of 
the rightness of his life.52 The human world is a compendium of interac-
tions the ramifications of which are so complex that it is impossible fully 
to evaluate the actual state of affairs. Politics is inevitably the pursuit of 
intimations, and all calculations are intimations too. Finnis denies that 
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there can be a proportionalist ethic. In this respect, Finnis has surely 
departed from many features of contemporary thinking while yet seeking 
to come to terms with it.

On the other hand, political life is real and resists such arguments no 
matter how philosophically powerful. Thus, in identifying the nature 
of law, the experiential foundation from which all concepts of law arise, 
Finnis finds the reference point for testing the adequacy of concepts 
of law, and the basis for a potential reconciliation of natural or human 
rights with natural law. He evokes the ancient tension between politics 
and philosophy. His practical strategy is to challenge calculating qualifi-
cations to the acknowledgment of rights while holding back from postu-
lating that their unqualified acknowledgment would be the prelude to an 
inevitable, final moral self-transformation in the human condition.

Such a transformation would require us to define an “aggregate col-
lective good” that, as a concept, is incoherent since the common good 
of a community cannot be measured as an aggregate.53 Individuals and 
societies may imagine that they can solve their problems by presuppos-
ing objectives which are taken to be sufficiently comprehensive of the 
common good as to produce the aggregate collective good when they 
are attained. But this will never be possible because there are no objec-
tives of this character actually available to human beings. On the con-
trary, all objectives put forward to serve this purpose depend for their 
apparent unifying significance on suppressing other objectives of equal or 
greater significance in realizing human well-being. In the final analysis, 
the claims of certain knowledge that such efforts would have to sustain 
are a “cosmic impertinence.”54

“Facts” and “norms” are only to be brought together in continuing 
acts of judgment. We must seek their reconciliation in the sense that it is 
always sought, believing that the seeking is the finding and thus akin to 
an end in itself. By the latter is meant that in seeking one is in conformity 
to what is good even if one is neither identical with goodness nor good-
ness fully incarnated.
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CHAPTER 6

The Authority of the State and the 
Traditional Realm of Freedom

Carlos Marques de Almeida

i—Prologue

There is probably a long distance between the philosophical reflec-
tions of Charles Dickens and the political theory of Michael Oakeshott. 
Dickens opens his A Tale of Two Cities noting:

It was the best of times, it was the worst of times, it was the age of wis-
dom, it was the age of foolishness, it was the epoch of belief, it was the 
epoch of incredulity, it was the season of Light, it was the season of 
Darkness, it was the spring of hope, it was the winter of despair, we had 
everything before us, we had nothing before us, we were all going direct 
to Heaven, we were all going direct the other way—in short, the period 
was so far like the present period, that some of its noisiest authorities 
insisted on its being received, for good or for evil, in the superlative degree 
of comparison only.

A close reading of the passage reveals a peculiar intimation of the com-
plexity of the ideal character of a civil association and the moral value of 
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individual freedom. Turning to the normative and political side of On 
Human Conduct,1 Oakeshott acknowledges that there are some general 
ideas ready to be invoked, although they do not all pull in the same direc-
tion, which means that a criterion of approval or disapproval untouched 
by contingency is necessarily absent. Moreover, demonstrative conclusions 
are necessarily impossible, final solutions and alternative ideal systems are 
persuasive evasions or corrupting delusions. In light of this argument, 
to choose what in this circumstantial flux should receive attention, to 
understand it in terms of its impact upon a practice of civil intercourse 
and political authority, and to deliberate the civil response to be made to 
it is the engagement of political intelligence. And although this engage-
ment of caring for the conditions of a civil association may not seem at all 
demanding or exciting, it calls however for so exact a focus of attention 
and so uncommon self-restraint that it makes this mode of human rela-
tionship to be as rare as it is excellent. For Oakeshott, and as a mode of 
human intercourse, the civil association is an ideal character glimpsed here 
or there in the features of human goings-on, intimated in some choices 
and dispositions to choose and in some responses to actual situations, but 
it nowhere constitutes a premeditated design for human conduct.

From the account above, it is possible to perceive the presence of a 
state, eventually, to understand the exercise of an authority and, above 
all, to sense the enjoyment of a particular idea of freedom. Being so, the 
starting point of this essay is Michael Oakeshott’s interpretation of the 
concept of civil association as the ideal of a limited state. According to 
Noël O’Sullivan,2 the core of Oakeshott’s conception of civil association 
is the characterization of it as the only appropriate moral response to 
the problem of reconciling authority with freedom in a modern Western 
political order. Following a little deeper the concerns of O’Sullivan, for 
Oakeshott the principal problem of European political thought since 
Hobbes has not merely been the technical one of securing order as effec-
tively as possible in the newly emergent nation-states of the European 
world. It has been, rather, the normative one of how to constitute a state 
in conditions of cultural and social diversity without imposing coercive 
restrains on individual freedom.

The clarity of the statement immediately opens the political argument 
to a complex and persistent tension between the exercise of author-
ity and the enjoyment of freedom. For Oakeshott, the reconciliation of 
these two opposite poles must in some way summon up, first, a certain 
“sentiment of solidarity” among individuals; second, a mutually shared 
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sense by governors and governed of participation in a “public order” or 
“public concern.” In the absence of this public concern, a state is devoid 
of a moral ground and is therefore indistinguishable from an instrument 
of domination or a bare and overwhelming exercise of power. At this 
bifurcation of political categories, the tension between the authority of 
the state and the enjoyment of freedom is notoriously profound enough 
to lead to a sharp divergence and ultimate collision of these two ideals. 
And, no doubt, different schools of thought return different answers to 
the same and only problem. The disagreement among modern politi-
cal thinkers reflects, in the world of political theory, the practical puz-
zle of reconciling authority and freedom in the conditions of modern 
European politics. Reconciling is the appropriate word, because the ten-
sion is constitutive of the character of modern European politics, and 
therefore, it will never be an object of a theoretical solution or a practical 
eradication.

For the Argus-eyed observer of the philosophical and political itin-
eration of Michael Oakeshott, such a tension has been the subject of 
several faces, faces translated in several dichotomies carefully scattered 
throughout his essays and reflections. To be more precise without being 
exhaustive, one can start by mentioning the tension between individu-
alist and collectivist trends embedded in modern political thought.3 At 
another time, the focus of Oakeshott’s reflection is concerned with the 
tension between rationalism in politics and the understanding of poli-
tics as a tradition of behavior.4 At yet another stage, the argument flows 
and the tension is perceived as the outcome between the politics of faith 
and the politics of skepticism.5 Finally, in the Author’s definitive state-
ment expanded in On Human Conduct, the tension is lying between 
two modes of human association, namely civil association and enterprise 
association—civil association is an essentially formal and nonpurposive 
concept of the respublica; enterprise association seeks to create a public 
concern by imposing a substantive vision, a shared purpose, of the social 
good on all members of the society.

In short, Oakeshott’s contention is that the modern European politi-
cal consciousness is a “polarized consciousness.”6 The pole of civil associ-
ation and the pole of enterprise association are its constitutive poles, and 
all other tensions are insignificant compared with the range, the scope, 
and the depth of these two historical, political, and theoretical categories.

Now, facing the world-picture of these attributes, the question that 
should immediately be asked is where one finds the moral and political 
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argument for freedom. One can start the enquiry with enterprise associa-
tion. The freedom inherent in enterprise association is that of the choice 
to be associated and the consequent capacity to dissociate if the pur-
pose or the management of the pursuit of an enterprise is disapproved.7 
But where the association is a state, this freedom to exit is excluded by 
the logic of its constitution—allegiance here is to the common pur-
pose. Each individual is the property of the association, an item of its 
capital resources. But when this freedom of association and dissociation 
is excluded, what remains? The freedom inherent in such a state is the 
condition of being released from every care in the world save one—the 
care not to be idle in fulfilling one’s role in the enterprise, not to inhibit 
or prejudice that complete mobilization of resources which constitute 
the state, having then the enjoyment of an array of assured benefits. As 
Oakeshott writes bluntly, “freedom is warm, compensated servility.”

Moving the enquiry toward civil association, the freedom inherent in 
this mode of human intercourse lies in the associates not being related 
to one another in the pursuit of any substantive purpose they have not 
chosen for themselves and from which they cannot extricate themselves 
by a choice of their one.8 Moreover, in their actions and utterances the 
associates are not even officially noticed or noticeable in respect of their 
substantive character but solely in respect of the civil conditions to which 
they are required to subscribe. And it is a freedom to choose which is 
not only exercised in the performance of substantive actions but is also 
postulated in subscribing to the conditions of respublica: Laws cannot 
either specify actions or exhaustively define subscriptions to them. As 
Oakeshott writes assertively, the civil condition and a state understood in 
terms of civil association “postulates self-determined autonomous human 
beings,”9 seeking the satisfaction of their wants in self-chosen transac-
tions with others of their kind.

Michael Oakeshott is committing himself to a philosophical mindset 
where the framework of his political theory is definitely linked to a his-
torical axis where authority and freedom are coupled together in an ines-
capable tension. Only a moral perspective of this underlying tension can 
prevent the nemesis of authority (despotism) and the nemesis of freedom 
(anarchy).

In a less conventional approach, which implies keeping the central 
focus of the essay on the character of civil association, the important 
point is that the political drive and the philosophical procedure of the 
enquiry implies some sort of a theoretical twist, namely the analysis of 
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the content of the authority of the state through the conceptual mirror 
of the moral value of individual freedom. Thus in order to fulfill the 
aim of the essay, it will be necessary to investigate three particular top-
ics: the character of a modern European state, the authority of govern-
ments in a modern European state, and the understanding of an idea of 
freedom.

ii—the chArActer of A modern euroPeAn stAte

Addressing the main features of this sort of political association which 
came to be called the state is addressing, in this particular context, the 
character of the inhabitants of a specific territory. What in modern 
Europe and elsewhere in the world is recognized as a “state” is, in the 
first place, a well-defined piece of territory. So, generally speaking, every 
man belongs to a state, and no man can belong to more than one state. 
And, for the most part, those who belong to a state live in its territory. 
But the human components of a modern European state have something 
to distinguish them besides normal residence within a certain area of ter-
ritory. They enjoy what may be called a certain “sentiment of solidar-
ity.”10 Now, the sentiment of solidarity in virtue of which the members 
of a modern European state compose a specific collectivity of human 
beings is much easier to detect than to define. And one of the great 
enterprises of modern European political thought has been concerned 
with attempts to understand and to interpret it. But three things may 
be said about the sentiment of solidarity enjoyed by the members of a 
modern European state. First, it is based neither on a belief in common 
blood, nor on a common language, nor on common religious beliefs, 
although any of these may be present and may contribute to it. It is less 
definite and less powerful than the sentiment of solidarity characteris-
tic of a tribe, and it does not entail the same degree of homogeneity in 
those who share it. Second, it is a unique kind of sentiment of solidar-
ity, it is one of the characteristics that most distinguishes these political 
associations from all others, and being a product of circumstances, each 
modern European state has achieved it in an idiom of its own. Third, 
all modern European states are greatly concerned with the promotion 
of this sentiment of solidarity among its members. Nevertheless, it is 
characteristic of modern European states that this solidarity has always 
remained limited, which is the equivalent of saying that each of these 
states has an internal variety that qualifies its solidarity. According to 
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Oakeshott’s account, this internal variety is one of the inheritances of 
modern from medieval Europe, and it is the heart of modern politics.

For Oakeshott, then, the modern European state is, despite its other 
features, “an association of legally ‘free’ human beings, among whom a 
certain sentiment of solidarity had emerged.”11 Before elaborating a lit-
tle further on the practical content of the internal variety distinctive of 
the sentiment of solidarity, it is quite relevant for the argument to real-
ize the meaning of “free” in this particular historical context. Following 
the internal logic of Oakeshott’s reasoning, the modern European state 
was never designed by anybody, never had the geometrical planning of a 
single architect.12 Quite the opposite, the modern European state is the 
product of innumerable human choices and activities, it is to be under-
stood as the net result of all the temporary and contingent enterprises, 
failures as well as successes, of these centuries of European politics—the 
path and direction of modern European political activity is neither more 
nor less than the footprints of those who engaged in politics.

And following the footprints of human choices and activities the argu-
ment returns to the internal variety that qualifies solidarity at the core of 
the modern European state and at the heart of modern politics. A mod-
ern European state has normally had a diverse population, some com-
ponents of it often with memories of different allegiances or even of 
independence,13 not to mention recollections of a different way of life. 
Every modern European state began, in respect of its population, with 
diversity. And the task of the rulers has been to consolidate its diverse 
population—to generate in it a sentiment of solidarity which was nota-
bly lacking. The most important diversities which stood in the way of 
this sentiment of solidarity have been those of local communities of var-
ious dimensions, often very ancient, and distinguished by various char-
acteristics: race, religion, language, and social status. In this matter, 
and in modern European states, two opposed dispositions have been at 
work: the disposition to generate solidarity by destroying diversity, and 
the disposition to generate solidarity by containing diversity. These two 
dispositions run effectively through the whole of modern politics. The 
disposition to generate solidarity by destroying diversity has been pur-
sued in processes of exclusion and suppression. And it is in this manner 
that the so-called nations of modern Europe have been created. But a 
disposition opposed to uniformity has also been unavoidably at work. 
Every European state began with diversities, and these diversities have 
promoted a belief that politics is an activity in which diversities are 
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accommodated to one another, and that the necessary sentiment of sol-
idarity may be achieved without any enforcement of suppression. This 
style of politics has always been difficult, but in spite of constant rejec-
tion, it has managed to survive. The fact remains that every modern 
European state is, and always has been, “plural” in respect of its popu-
lation. Each, in some respect or other, is a barely stable balance of diver-
sities. Overall, a modern European state, then, is to be recognized as an 
association of human beings which has been created out of the diverse 
materials of the European continent and throughout modern European 
history.

In Michael Oakeshott’s narrative, the character of the modern 
European state is continuously driven by the observation of a senti-
ment of solidarity in perpetual tension with an historical diversity that 
reaches the apex of a condition of plurality embedded in the reality of 
time itself—diversity and plurality that point unequivocally toward a cer-
tain idea of freedom. And with an idea of freedom associated with the 
individual comes a certain concept of limitation linked to the character 
of the state. For its part, freedom arises as an outcome of human choices 
and activities in the works of negotiating the contingencies of the world. 
In Oakeshott’s outlook, there is then a vision of a civilization in motion, 
a historical reality with profound and endogenous roots, a vision which 
may be regarded as the matrix of a conservative disposition. Moreover, 
intimations of freedom overlap intimations of a civil association, a moral 
mark pointing to the tentative reconciliation of the character of the mod-
ern European state with the enjoyment of freedom. In his Dictionary, 
Samuel Johnson did not include the word civilization; instead, the word 
printed for that effect is civility—definitely, an Oakeshottian gesture.

iii—the Authority of goVernments in A modern 
euroPeAn stAte

With regard to the authority inscribed in the modern European state, 
Oakeshott starts to acknowledge that the first incipient medieval beliefs 
on the authority of kings were in terms of authority derived from God 
and of authority derived from the consent of their subjects. And these 
beliefs were inherited and transferred in modern European political 
thought. They were beliefs about the authority of rulers obviously appro-
priate to a modern European state, because they recognized the ruled 
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as free men—that is, as men not bound to their rulers by tenancies of 
land and services arising out of those tenancies.14 Modern Europe, then, 
inherited the great achievement of medieval political thought—the idea 
of political authority distinguished from the authority of lordship. But it 
inherited also a sort of ruler who became the progenitor of modern gov-
ernments. He was a ruler who, though he had become a king, had not 
quiet ceased to be a lord. He was a ruler in whose person the notion of 
authority of lordship had not yet been laid to rest. In the main, the great 
effort of modern European political thought has been directed to sup-
pressing the relics of lordship in beliefs about the authority of modern 
governments.

Nevertheless, the belief in the authority of government as that of lord-
ship did not perish. It survives, largely unrecognized, however, when a 
state is thought of as an estate (land and its inhabitants), and a govern-
ment is thought of as the manager of the estate. Wherever a government 
acquires an extensive ownership of the land and resources over which it 
rules, and an extensive command over the activities of its subjects, it has 
been impossible to detach the authority attributed to it from being con-
nected with these lordly rather than kingly characteristics. When Mme. 
De Staël said, in the eighteenth century: “Despotism is new, liberty 
is old,” she referred to these two kinds of authority, lordly and kingly 
authority. And what she meant was that there had been a recrudescence 
of a belief in lordly authority after Europe had seemed to embrace the 
sort of authority which recognized its subjects as free men—namely 
kingly authority.

But there is an underlining query at the core of this perception of 
authority, namely the question that directly addresses the procedure or 
approved process through which a person or a government acquires the 
authority or the right to rule, and recognizing it as a symbol of some 
deeper beliefs emerging in the history of modern political thought. In 
accordance with Oakeshott’s assessment and, as it first occurs, the ques-
tion of authority is a “practical” question. There is, then, an approach 
to the problem less sophisticated than that of the philosophers, but also 
less fanciful and doctrinaire than the approach of those who thought evi-
dence for the authority of government in the origins of governments.15 
The starting point of this line of enquiry is the admission that nothing 
is known specifically about the origins of government, but that at the 
same time, it is safe to assume that government begins in the exercise 
of power, force, and even violence. Nevertheless, to rule is to enjoy 
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authority. Every ruler claims the right to rule, and authority is attributed 
to it by its subjects. Indeed, to recognize governments merely as seats 
of power is to recognize the subjects in relation to governments merely 
as “slaves.” As a guide to perplexity, the question is obviously inevita-
ble: “But how can ‘authority’ emerge from what begins as no more than 
‘power’?”16 Oakeshott’s statement points to the argument that the emer-
gence of authority from power is a “historical process,” but it is not a 
“historical event.” The argument runs something like this: Many of the 
demands of the powerful are no doubt conceded because they are impos-
sible to resist. And some of these demands may be supposed to be con-
ceded because compliance carries with it some valuable quid pro quo or 
reward which makes it worthwhile to comply. Neither of these situations, 
however, turns the demands of the powerful into rightful demands or 
their power into authority. But it may be imagined that, in the course 
of time, some demands will acquire the force of custom. That is to say, 
they will be yielded to not under an express threat of harm, nor because 
to yield brings with it a valuable recompense, but because it has become 
“the done thing”—meaning to be a socially acceptable behavior. This 
done thing is still merely indicative and not imperative. But, impercep-
tibly, the done thing becomes recognized as a customary duty, and to 
recognize a duty is to have acknowledged an authority. Thus, authori-
zation (meaning the recognition of authority) is not a historical event, 
nor is it a necessarily hypothetical act; “it is a process in which power is 
moralized.”17 The notion of a contract entered into is far too definite to 
represent what is going on. And even the notion of consent is too spe-
cific. It is much more like submission becoming acquiescence, and the 
absence of objection broadening down into customary recognition and 
the acknowledgment of demands rightfully made. So the gap between 
power and authority is bridged in a series of minimal steps, no one of 
which may be said to be itself the bridge. In short, the authority of rul-
ers is like the rights of squatters. They begin in acts of power, they grow 
out of acquiescence and the absence of objection, and they are acquired, 
by prescription, when what was once a demand receives recognition as a 
rightful claim. Becoming prescriptive as the product of the lapse of time, 
the authority of the government is acquired by default, by a compliance 
that breeds a belief in right.

The progression of Oakeshott’s argument addressing the question 
of authority in association with the character of a modern European 
state is quite revealing. Oakeshott’s position rejects any philosophical 
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contribution from both a foundationalist standing and a constructivist 
engagement. His account appeals to a moral and political imagination 
supported by an empirical and historical knowledge. Again, the method 
can be naturally associated with some sort of a conservative reflection. 
Furthermore, Oakeshott transforms the empirical and historical recogni-
tion of free men into a certain conception of what may be called a plu-
ralist individualism associated with modernity. By starting the enquiry 
with a deliberate conservative presupposition, Oakeshott reaches a 
peculiar and definitely liberal outcome. Concerning the bridge between 
power and authority, Oakeshott’s political device is to appeal to the 
action of time, to the unintended effect of actions that become uses and 
customs, finally, by prescription, acquiring the dignity and the morality 
of a tradition. Oakeshott is definitely upholding the importance of tradi-
tion in the establishment of political authority in the context of a modern 
European state. Authority, which is the outcome of a historical process, 
is then some hidden substance in the composition of power that can be 
transformed and extracted by the persistent action of morality. In a more 
unexpected and provocative way, the gap between compliance and free-
dom is once more bridged by the presence and the practice of a tradi-
tion—tradition is then an inescapable part of how individual agents act 
freely. Being a set of rules, that means that in the individual perspective, 
a tradition is essentially a tradition of behavior, not a set of commands 
in order to achieve a particular end. This is probably a reasonable way in 
which authority, morality, and freedom can be conciliated in an under-
standing of tradition as an open, complex, and plural reality. As such, 
freedom breathes the air of human performances as explorations of the 
resources of a range of traditions, and in this sense, it is quite natural to 
speak of a traditional realm of freedom.

iV—for the understAnding of An ideA of freedom

Needless to say, Michael Oakeshott does not pretend to invent a polit-
ical conception of freedom for himself. Quite the contrary, he is per-
fectly aware he belongs to a tradition. And in the mode of a disclaimer, 
Oakeshott writes:

We must be clear, they say, about what we mean by ‘freedom’. First, let 
us define it; and when we know what it is, it will be time enough to seek 
it out, to love it and to die for it. What is a free society? And with this 
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question (proposed abstractly) the door opens upon a night of endless 
quibble, lit only by the stars of sophistry. Like men born in prison, we are 
urged to dream of something we have never enjoyed (freedom from want) 
and to make that dream the foundation of our politics. We are instructed 
to distinguish between ‘positive’ and ‘negative’ freedom, between the ‘old’ 
and the ‘new’ freedom, between ‘social’, ‘political’, ‘civil’, ‘economic’ and 
‘personal’ freedom; we are told that freedom is the ‘recognition of neces-
sity; we are taught that all that matters is ‘inner freedom’ and that this is to 
be identified with equality and with power: there is no end to the abuse we 
have suffered.18

Thus, the freedom which is the subject of the enquiry is neither an 
abstraction nor a dream, but actually a way of living. The purpose of 
Oakeshott’s reflection is not to define a word, but to detect the key of 
what is actually the form and shape of freedom, which for Oakeshott has 
a political connotation that springs directly from a political experience. 
The question he raises might be read as follows: What are the character-
istics of a society in respect of which freedom could be enjoyed? And the 
answer is that freedom lies in a coherence of mutually supported liber-
ties, each of which amplifies the whole and none of which stands alone.19 
The most general condition of freedom, so general that all other con-
ditions may be seen to be comprised within it, is the absence from the 
society of overwhelming concentrations of power. It first appears in a dif-
fusion of authority between past, present, and future. A society is ruled 
by none of these exclusively. One can say that a society governed wholly 
by its past, or its present, or its future suffers under a kind of “despot-
ism of superstition” which forbids freedom. The politics of a society is a 
“conversation” in which past, present, and future each has a voice; and 
though one or another of them may on occasion properly prevail, none 
permanently dominates, and on this account, freedom prevails. This con-
dition of freedom can properly be called the Burkean Clause. Further, 
the second requirement of freedom is the dispersion of power among the 
multitude of interests and organizations that comprise society. The pur-
pose is not to seek to suppress diversity of interest, but the enjoyment 
of freedom will be always imperfect so long as the dispersal of power 
among them is incomplete, and is threatened if any interest or combina-
tion of interests, even the interest of the majority acquires extraordinary 
power. Similarly, the conduct of government should involve a sharing 
of power, not only between the recognized organs of government, but 
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also between the Administration and the Opposition. The exercise of 
freedom implies that no one in a society is allowed unlimited power. So, 
freedom emerges when power is diffused; diffused in the constitution of 
government and diffused among the variety of organizations that consti-
tute the larger society. This condition of freedom can properly be called 
the Lockean Clause.

Moreover, one must be aware that the balance of such a society is 
always precarious. It might be thought that a society of this sort could 
be saved from disintegration only by the existence at its head of an over-
whelming power capable of holding all other powers in check. But that 
is not the voice of experience. Normally, to perform its office, which is to 
prevent coercion, the government requires wielding only a power greater 
than that which is concentrated in any one other locus of power on any 
particular occasion.20 But further, experience has disclosed a method 
of government remarkably economical in the use of power and conse-
quently peculiarly fitted to preserve freedom—it is called the rule of law. 
A government by the rule of law, that is by means of the enforcement 
by prescribed methods of settled rules binding alike on governors and 
governed, while losing nothing in strength, is itself the emblem of that 
diffusion of power which it exists to promote and is therefore peculiarly 
appropriate to a free society. It is the method of government most eco-
nomical in the use of power; it involves a partnership between past and 
present and between governors and governed which leaves no room for 
arbitrariness; it encourages a “tradition of resistance” to the growth of 
dangerous concentrations of power which is far more effective than any 
onslaught however crushing; it controls effectively, but without breaking 
the grand affirmative flow of things; and it gives a practical definition of 
the kind of limited but necessary service a society may expect from its 
government, restraining the individual from vain and dangerous expecta-
tions. Particular laws may fail to protect the freedom enjoyed in a society 
and may even be destructive of some of the parts of the apparatus of 
freedom—but the rule of law, by removing the fear of the power of gov-
ernment, is the greatest single condition for the enjoyment of freedom.

This outline of a free society will be thought to lack something impor-
tant unless there is added to it a suggestion of the end or purpose which 
informs such a society.21 However, it belongs to some other tradition to 
think of this purpose as the achievement of a premeditated utopia, as an 
abstract ideal or as a preordained and inevitable end. The purpose of this 
society, if indeed it may be said to have one, is not something put upon 
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it from the outside, nor can it be stated in abstract terms without gross 
abridgment. A free society did not spring yesterday; a free society pos-
sesses already a defined character and recognized traditions of activity. In 
these circumstances, social achievement is to perceive the next step sug-
gested by the character of the society in contact with changing condi-
tions and to take it in such a manner that the society is not disrupted and 
that the prerogatives of future generations are not impaired. In place of a 
preconceived purpose, then, such a society will find its guide in a “prin-
ciple of continuity,” which is a diffusion of power between past, pres-
ent, and future and in a “principle of consensus,” which is a diffusion of 
power between the different legitimate interests of the present. A society 
may be called itself free because the pursuit of current desires does not 
deprive the individuals of a sympathy for what went before, which means 
that the society remains reconciled with the past. A free society, taking 
a view neither short nor long, is unwilling to sacrifice the present to a 
remote and incalculable future, or the immediate and foreseeable future 
to a transitory present. The individual can find freedom in a preference 
for slow, small changes which have behind them the voluntary consen-
sus of opinion, and the ability to resist disintegration without suppressing 
opposition, and in the perception that it is more important for a society 
to move together than to move either fast or far. But, at any rate, there 
is no such thing as infallible decisions. Indeed since there is no external 
or absolute test of perfection, infallibility has no meaning. In this matter, 
a free society will find what it needs in a “principle of change” and in a 
“principle of identity,” and in the perpetual necessity of striking a balance 
between two dissenting dispositions.

After going through the full argument of Oakeshott, it is now appro-
priate to return to the Burkean Clause and the Lockean Clause as 
two axes of an idea of freedom. In order to be precise and complete, 
the Burkean Clause is the aggregation of three elements—the diffu-
sion of authority; the principle of continuity; and the principle of iden-
tity. Conversely, the Lockean Clause is also the aggregation of three 
elements—the dispersion of power; the principle of consensus; and 
the principle of change. A more accomplished reading of the present 
interpretation underlines the perception that the idea of freedom in 
Oakeshott’s political understanding conveys a conservative perspective 
and a liberal outlook. To elaborate a little further on this position, one 
can say that in the background is always a conception of civil association 
as the only appropriate moral response to the problem of reconciling 
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authority with freedom in a modern Western political order. In the fore-
ground, through the Burkean Clause, freedom displays an explicitly 
political character and adopts a configuration associated with a particu-
lar way of life. Supported by the factual and the concrete side of pol-
itics, having the assurance of the rule of law, the reality of freedom is 
embedded in a time line, in history. This axis of freedom is projected as 
a conservative pattern. At the same time, through the Lockean Clause, 
freedom displays an explicitly political character adopting the prime goal 
of preventing coercion in the present time. This axis of freedom is pro-
jected as a liberal template. In a logical endeavor toward a conclusion, 
but certainly as the variation of a hypothesis, Oakeshott’s idea of free-
dom seems to convey a conservative core and a liberal circle. And, meta-
physical metaphors aside, common sense, prescribes that it is impossible 
to have an outer circle without an inner core.
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CHAPTER 7

Anarchic and Antinomian? Oakeshott 
and the Cambridge School on History, 

Philosophy, and Authority

Jordan Rudinsky

i—introduction

This essay seeks to characterize Michael Oakeshott’s relationship to that 
approach to the study of political thought that has been referred to as 
“contextualism” or the “Cambridge School” and has been chiefly asso-
ciated with Quentin Skinner, John Dunn, and J. G. A. Pocock.1 There 
seems to be an open question about this relationship. On the one hand, 
Terry Nardin can reasonably claim that “we can read [Oakeshott] as 
inspiring J. G. A. Pocock, Quentin Skinner, and other contributors to a 
revived discipline of historical studies of political thought by emphasizing 
the importance of languages of discourse as the context for reading polit-
ical texts.”2 On the other hand, David Runciman is right in saying “the 
Cambridge School have, unsurprisingly, been critics of [Oakeshott] pre-
cisely because what he produced in his readings of the likes of Hobbes 
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was not history.”3 It is not too difficult to imagine how both could be 
true, but since that would require some speculation the question merits a 
closer look.

I address this question by considering Oakeshott’s relationship specifi-
cally to Pocock and Skinner, for aside from being conventionally recognized 
as the chief exemplars of the Cambridge School they present the richest 
nexus with Oakeshott’s thought. Oakeshott taught history at Cambridge 
from 1925 until 1949, around when Pocock started his Ph.D., and he 
interacted with Pocock and Skinner after settling into the London School 
of Economics in 1950.4 More substantively, Pocock found in Oakeshott’s 
writings on tradition useful imagery for understanding the task of histori-
cal inquiry, which he explored in depth in two early methodological essays 
and has occasionally invoked in his historical writings since then, as recently 
as The Discovery of Islands (2005).5 The nexus between Oakeshott and 
Skinner is less obvious, as the most direct engagement either had with the 
other was Oakeshott’s critical review of Skinner’s Foundations of Modern 
Political Thought (1978).6 However, while criticizing Skinner’s assumption 
of a singular, Weberian concept of the modern state, Oakeshott invoked a 
claim he had made in On Human Conduct (1975): that a proper under-
standing of the history of modern political thought precludes such singular-
ity and requires instead a pluralism according to which “the state” is simply 
the ongoing debate about what the state is or ought to be. Hence the two 
books can be seen in contrapuntal relationship, suggesting the appropriate-
ness of a critical comparison of their arguments and the different directions 
they point for the history of political thought more broadly.7

These connections remain generally underexplored both in the boun-
tiful literature devoted to Oakeshott’s thought and in discussions of 
Skinner, Pocock, and the Cambridge School. Of the numerous books 
and articles on Oakeshott, only a few mention Skinner or Pocock8; still 
fewer include any close consideration of Skinner or Pocock in relation 
to Oakeshott.9 With one exception, none of the contributions to either 
of the book-length companions to Oakeshott’s thought considers this 
relationship.10 The exception is one chapter by Martyn Thompson which 
includes an illuminating examination of Oakeshott and Skinner’s disa-
greement of whether Hobbes’ Leviathan should be read as philosophy 
or only ideological polemic.11 Thompson’s argument is different from 
but consistent with mine, although he does not compare their historical 
treatments of the modern European state as I do here. When we come to 
considerations of Pocock or Skinner, mentions of Oakeshott are likewise 
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scarce. Festschriften for both Skinner and Pocock have appeared with 
no mention of Oakeshott.12 However, James Alexander has discussed 
Oakeshott among many others in a recent attempt to contextualize the 
Cambridge School in the long history of studying politics at Cambridge 
since around 1875.13 Alexander notices Pocock’s debt to Oakeshott but 
does not examine it closely, and while his classification of Oakeshott as 
a philosopher whom Skinner is said “to trump” with history is helpful 
to a point, it precludes comparison of Oakeshott as an historian of the 
concept of the state alongside Skinner. The other two significant men-
tions of Oakeshott—Skinner’s and Runciman’s—are of particular impor-
tance to this essay, and I will consider both in the course of the essay.14 
What becomes clear is, despite the fact that Pocock could not accept 
Oakeshott’s stringent, ultimately antiquarian conception of historical 
inquiry, Oakeshott’s conceptualization of tradition attracted Pocock’s 
early attention and left a clear mark on his subsequent scholarship. And 
although Oakeshott’s On Human Conduct provides an intellectual his-
tory of the modern concept of the state like Skinner’s Foundations 
and even shares emphases on Roman law and medieval circumstances, 
Oakeshott’s theorization of the concept of the state can be seen as per-
haps more historically sensitive. Finally, by way of a reinterpretation of 
Oakeshott’s On Human Conduct in the light of his and Skinner’s fun-
damental impasse over the possibility of philosophy, I suggest one way 
Oakeshott’s approach points towards a new way of understanding the 
relationship of historical study to present concerns.

Throughout the essay, I am concerned not only to explain 
Oakeshott’s relation to Pocock and Skinner but also to trace a spe-
cific line of inquiry into Oakeshott’s thought. This line of inquiry 
concerns Oakeshott’s theory of political authority and, by exten-
sion, his status as a liberal. One of Pocock’s critiques of Oakeshott, as 
I demonstrate, was that with his denial of the practical relation of past 
to present he represented the “anarchic and antinomian strain in con-
servatism.” It was in reference to Oakeshott’s writings on the philoso-
phy of history that Pocock made this critique, but I next consider it in 
reference to Oakeshott’s theory of authority in On Human Conduct. 
Concluding that his theory of authority there bears no more relation to 
practical life than does history, on his account of history, I acknowledge 
that the charge of anarchism and antinomianism still stands. Shifting 
attention from Pocock to Skinner, I argue that Oakeshott’s argument 
against Skinner that it is possible to do philosophy “above the battle” 
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of politics should not be construed to mean that works of philoso-
phy cannot bear any relation to practical life. Works of philosophy are 
not necessarily always written exclusively in the mode of philosophy. 
Consideration of Oakeshott’s writings on Hobbes and Nietzsche sug-
gests that works of philosophy can also incorporate the mode of art or 
poetry. I then suggest that the third, historical section of On Human 
Conduct should be understood as bi-modal in this way—both history 
and art—and that the aesthetic dimension of his discussion of the dif-
ferent “dispositions” informing theories of the state can be understood 
as the closest Oakeshott comes to bridging the gap between theory and 
practice, and thus the best answer to Pocock’s charge of anarchism and 
antinomianism.

ii—oAkeshott And Pocock: historicAl inquiry

Pocock’s most direct engagement with Oakeshott’s thought is found 
in two essays on methodology from the 1960s.15 In both, Pocock con-
siders Oakeshott’s 1950 inaugural lecture at the London School of 
Economics.16 Oakeshott’s lecture is worth revisiting before considering 
Pocock’s engagement with it. Oakeshott had proposed that political edu-
cation involved three things: (1) the study of one’s own political tradi-
tion, encompassing both political activity and thought, (2) the political 
traditions of other contemporary societies, and (3) the study of politi-
cal philosophy, specifically in its historic dimension. This threefold con-
cept Oakeshott had drawn from his characterization of political activity, 
which occupied the better part of the lecture. Political activity was said 
to be the attending to “general arrangements” by a collection of peo-
ple who recognized certain “traditions of behaviour” which “intimate” 
various directions for change. For instance, one tradition of behaviour 
is law, and at law, Oakeshott observed, women at one time enjoyed a 
certain status composed of certain rights and duties which had in turn 
intimated other rights and duties not yet recognized by law. The polit-
ical activity seeking “enfranchisement” of women was thus a “pursuit” 
of such intimations. Oakeshott’s point was to refute the view of political 
activity as the practical application of “independently premeditated ideol-
ogy.”17 This view itself was said to be the counterargument to the char-
acterization of political activity as the pursuit of instinctive self-interest, 
a view Oakeshott labels “empiricism.” The ideology–empiricism antago-
nism brings up an important contextual point. Oakeshott seems to have 
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ascribed the ideological view to E. H. Carr when he quoted from Carr’s 
The Soviet Impact on the Western World (1946): “Few people any longer 
contest the thesis that the child should be educated in the official ide-
ology of his country.”18 Leaving aside the fact that in context Carr was 
describing Soviet Russia and not Britain, it is true that Carr would later 
mount a critique of the empirical school of history, as represented espe-
cially by Geoffrey Elton, and argue for the importance of ideology. This 
controversy is not only crucial context for Oakeshott but also for Pocock 
and Skinner’s methodological interventions, as considered below. For 
Oakeshott, while it was unsatisfactory to discount ideology in political 
activity, it was crass to assume political activity flowed from ideology, for 
the reason that ideologies are demonstrably the result of political activ-
ity, “already intimated in a concrete manner of behaving.”19 Oakeshott’s 
claim that ideologies are bound to contexts sounds much like the cri-
tiques Pocock and Skinner later advanced against any “history of ideas” 
that purported to narrate appearances of different forms of static ideas or 
“isms” across time and space.

Perhaps this resonance is what attracted Pocock’s interest in 
Oakeshott’s writings in the early 1960s. If so, as an attraction it must have 
existed alongside the simple fact that both in “Political Education” and 
other essays Oakeshott showed a keen interest in the nature of tradition 
and gave it a considered treatment that in some senses sounded not unlike 
Burke’s notion of tradition, to which Pocock had already devoted consid-
erable attention and frequently referred in his discussions of Oakeshott.20 
Either way, in both essays Pocock was primarily concerned not merely 
to understand Oakeshott but to put him to Pocock’s own uses. In the 
“Methodological Inquiry,” Pocock’s purpose was to characterize the state 
of his discipline and offer a theoretical account of what historical study 
of political thought was. To do this, he adopted Oakeshott’s schematic 
from “Political Education” as his starting point and proceeded to endow 
it with more detail. As he announced at the beginning, “I shall adopt the 
Burkean-Oakeshottian characterization of political theorizing as an activ-
ity of ‘abstraction or abridgement from a tradition.’”21 Moreover, Pocock 
proceeded also to use Oakeshott’s distinction between different “levels 
of abstraction” at which reflection on politics may take place. One of the 
methodological errors Pocock was concerned to point out was that of 
tacitly treating all political utterances as though they had been uttered at 
a philosophical level of abstraction rather than a practical or ideological 
level. Likewise, Oakeshott had written:
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Reflection on political activity may take place at various levels: we may con-
sider what resources our political tradition offers for dealing with a certain 
situation, or we may abridge our political experience into a doctrine, which 
may be used, as a scientist uses a hypothesis, to explore its intimations. But 
beyond these, and other manners of political thinking, there is a range of 
reflection the object of which is to consider the place of political activity 
itself on the map of our total experience.22

At the same time as Pocock borrowed these conceptual tools from 
Oakeshott in order to specify a theory of what historians of politi-
cal thought do, his elaboration aligns fairly closely with Oakeshott’s 
three prongs of political education. In fact, the latter half of Pocock’s 
“Methodological Inquiry” is best understood as an elaboration or refine-
ment of Oakeshott’s idea of “getting to know” a tradition, an expres-
sion Pocock has often employed in his historical writings. For example, 
Pocock divided the historiography of political thought into the history 
“of action,” which focuses on “what takes place when concepts are 
abstracted from a tradition of behaviour,” and the history of thought, 
focusing on “what takes place when [such concepts] are employed in 
action within that tradition.”23 Likewise had Oakeshott distinguished 
the historical study of political activity as “a concrete manner of behav-
iour” from the study of “what people have thought and said about what 
happened: the history, not of political ideas, but of the manner of our 
political thinking.”24 Pocock elaborates this schema in greater detail 
than Oakeshott in his exploration of the composite nature of political 
tradition, which he says consists of many “languages” or “vocabular-
ies” drawn from “different aspects of its social and cultural traditions.” 
Pocock makes two points about these languages and vocabularies. First, 
languages may be more or less indiscriminately taken from their origi-
nating sub-traditions and applied in another context such as politics—we 
might talk about politics in terms of mechanics or natural law metaphys-
ics. Second, there will likely be more abstract vocabularies designed to 
make sense of the chaotic intermingling of lower-level vocabularies, all 
the while keeping mindful of the limitation imposed by the important 
role played by “the unspoken in shaping the tradition on which thought 
is a commentary”—a mindfulness Pocock says is necessary for the histo-
rian “who wants to follow Oakeshott.”25

What must be noticed is the close alignment of Pocock’s elaborate 
framing of the activity of studying political thought with Oakeshott’s 
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framing. Pocock even seems to end his essay in the same way Oakeshott 
had ended his: by addressing the place of philosophy. For Oakeshott, as 
we saw, philosophic reflection on politics had an important place along-
side but separate from the strictly historical study. Pocock concluded 
likewise, albeit with some hedging. In the event (which Pocock insists 
is rare) that, after patient analysis, the historian discerns her subject’s 
language to be “specialized for use upon the highest attainable level of 
generality,” then she must “abandon the role of a student of thought 
as the language of society, and become a student of thought as philoso-
phy.”26 This is not to suggest that Pocock must be seen as a philosopher 
in the manner Oakeshott understood himself to be but that he carved 
out a place for political philosophy in his broader framing of the study 
of political thought. On this point, Pocock would seem to have more 
in common with Oakeshott than with Skinner, who would soon insist 
that all political utterance is ideological and has more recently presented 
this point as “the Nietzschean point of view” that “there is nothing but 
the battle” and hence “the idea of being above the battle makes little 
sense.”27 There thus appears to be a point on which one of the doyens 
of the Cambridge School is in greater agreement with Oakeshott than 
with Skinner. For his part, Oakeshott found little in Pocock’s essay to 
take issue with while reviewing the collection in which it appeared. Aside 
from stating blandly that “Pocock observes most of the difficulties [fac-
ing the historian of ideas] very acutely and is not overcome with doubt,” 
Oakeshott merely uses his short paragraph to restate the importance of 
sensitivity to “different levels of abstraction” and of combining the con-
cerns of the philosopher and of the historian.28

So much for Pocock’s agreement with Oakeshott. His more critical 
engagement with Oakeshott appeared, somewhat ironically, in a 1968 
Festschrift for Oakeshott on the occasion of his retirement.29 Here again, 
Pocock considered the nature of tradition—more specifically, the vari-
ous ways in which a society imagines itself and its past and in which it 
interacts with these “self-images.” Alongside “Political Education” 
hover the spectres of two other Oakeshott essays, “Rationalism in 
Politics” (1947) and “The Activity of Being an Historian” (1958). In 
the former Oakeshott had narrated the emergence of, and critiqued, 
what he termed the Rationalist style of politics, contrasting it with an 
understanding of political activity as a concrete “pattern of behaviour” 
which can be learned only over multiple generations through imitation 
and which is not completely, if at all, susceptible of “abridgement” into 
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verbal teachings30. Oakeshott’s concern in “The Activity of Being a 
Historian” in many ways rehashes his discussion of history in Experience 
and Its Modes (1933), where he insisted on the insuperable detachment 
of properly historical inquiry from present-day, or “practical” concerns. 
This admittedly “severe” manner of thinking thus precluded not only 
any attempt to extract “lessons” from the past but also such seemingly 
benign tasks as searching for “origins” of later phenomena—“reading 
the past backwards.”31 With characteristic penchant for vivid metaphor, 
Oakeshott described this style of historical inquiry as “obscene necro-
mancy,” for it forcibly resuscitates the past, presumed to be dead, and 
deals with it “as with a man, expecting it to talk sense and have some-
thing to say apposite to its plebian ‘causes’ and engagements.”32 Proper 
historical inquiry was said only to be “to discover the manner in which 
one concrete situation is mediated into another,”33 and thus a proper 
historian, in Oakeshott’s view, treats the past rather “as a mistress of 
whom he never tires and whom he never expects to talk sense.”34

Pocock argues that Oakeshott’s attitude towards history and historical 
inquiry must be understood as a strategic position adopted by a “con-
servative” to counter the historical claims advanced by “radicals.” In this, 
it represents the third stage in a generic process that Pocock character-
ized in Oakeshott’s language as a society “pursuing the intimations” of 
its traditions. Pocock thus accepted Oakeshott’s image of society and tra-
dition, but he took issue with Oakeshott’s presumption that pursuing the 
intimations of tradition would be the simple “unfolding of a consistently 
traditional ‘style’ of either thinking or acting.” Instead it “will involve us 
in conflict and contradiction” in which three successive attitudes towards 
the past can be discerned. First comes the “presumptive” attitude that 
insists on an unbroken chain of transmission between past and present 
and hence on the prescriptive authority of what has been inherited, in 
the manner of the common lawyers of the seventeenth century like Hale. 
Next comes the “radical” intervention, according to which the author-
itative past is shown to be something different and thus to demand a 
radical change to the status quo. And finally in response to such appeals, 
the conservative finds it necessary to emphasize the complexity and con-
sequent discontinuity between past and present, for if normative com-
parisons with the past cannot be made, radical appeals to some lost state 
of innocence are incoherent. It would seem at this point that the con-
servative has pulled the rug out from under himself, and hence Pocock 
calls this the “antinomian and anarchic strain in conservatism.”35 In this  
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“strain,” Pocock contextualizes Oakeshott’s claim that politics is a  
concrete and inarticulable “pure style” of behaviour: “Because the intel-
lect cannot grasp the full meaning of any act in the sequence of a tradition,  
it cannot grasp the whole meaning of the tradition.”36 This and the con-
comitant claim that the study of history can only be “for its own sake” 
and not in aid of present practical problems, Pocock further relativizes 
by claiming they are only possible in times and places of political stabil-
ity. Various forms of this “antinomian” conservatism combine with vari-
ous “radical” revisionisms to comprise for Pocock “a dialogue with and 
within tradition, out of which arises a constant discussion and redefini-
tion of the modes of continuity and authority which link past to pres-
ent and give the present its structure,” making history not so much an 
Oakeshottian mistress as a wife: “an other self, perpetually explored.”37

Considering Pocock’s engagement with Oakeshott gives us a fuller 
contextualization of the earlier formation of some of Pocock’s impor-
tant guiding principles about the nature of historical study. Pocock 
found occasion to revisit Oakeshott’s insistence on the gap between 
past and present at least twice in later years, and in both places advanced 
the critique first voiced in his 1968 essay.38 And indeed on this point, 
in contrast with the earlier point about philosophy, Pocock’s cri-
tique seems to resonate strongly with Skinner—specifically Skinner’s 
critique of Elton’s “cult of the fact.”39 On the other hand, an exami-
nation of Pocock’s properly historical studies reveals that he continued 
to find Oakeshott’s expressions and metaphors conducive to framing 
his various historical inquiries. For example, he has spoken in terms of 
Oakeshott’s “conversation of mankind” in both The Discovery of Islands 
and Barbarism and Religion and in terms of “the pursuit of intimations” 
in The Machiavellian Moment.40 In a certain sense, therefore, perhaps 
we can think of Pocock’s voluminous historical writings as suggestive of 
what Oakeshott might have produced had he pursued the research of a 
“working historian,” as Pocock has referred to himself, rather than the 
theoretical course his career took. If not, we are at least in a position 
to understand something of what Pocock meant when, speaking retro-
spectively in 2009, he mentioned his “deep if limited involvement with 
the thought of Michael Oakeshott, which I used for my own purposes 
in ways of which neither he nor his committed followers would have 
approved.”41

Before turning to Skinner, I would like briefly to consider Pocock’s 
characterization of Oakeshott as part of the “anarchic and antinomian 
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strain in conservatism.” It is certainly true that Oakeshott rejected 
appeals to historical reconstructions of the past as a justification for 
political authority. This is to transgress the modal divide between his-
tory and practice. You cannot look to the past to guide the present. This 
may amount to anarchism if Oakeshott does not replace history with an 
alternative basis for political authority, but in fact Oakeshott did have a 
theory of authority. Although he had written on the theory of political 
authority since at least 192942 and treated it at length in his 1946 intro-
duction to Hobbes’ Leviathan,43 his most thoroughly elaborated theory 
comes in On Human Conduct (1975). There he articulates a version of 
Hobbes’ theory of authority in a twofold manner: first by considering 
how authority could be determined within the system of laws itself, and 
second by considering how the authority of the system itself could be 
determined.44 The first task was simple enough. Oakeshott explains how 
any legal system will contain procedural rules that can determine whether 
any given utterance by an office-holder is authoritative. One simply has 
to investigate whether the utterance accords with the constituting rules 
of the relevant office. But as to the authority of those rules Oakeshott has 
less to say. He writes:

This authority cannot be acquired in a once-and-for-all endowment but 
only in the continuous acknowledgement of cives who are familiar with the 
distinction between recognizing a rule and subscribing to its conditions, 
discerning its utility, or giving approval to what it prescribes … authority 
is the only conceivable attribute [civil association] could be indisputably 
acknowledged to have.45

The foundation of authority, then, is simply everyone’s recognition of 
it. In response to Hanna Pitkin’s critical review of On Human Conduct, 
Oakeshott elaborated this theory in plainer terms, noting that civil asso-
ciation did not require any particular constitution—monarchy, aristoc-
racy, or democracy, for instance—because “this constitution will reflect 
contingent beliefs about what is to be recognized as authoritative… [civil 
association] does not postulate democratic participation, but then it does 
not postulate any particular procedure for making law.”46 So authority 
rests upon contingent beliefs, and any number of persons or institutions 
can bear it.

This, then, is Oakeshott’s theory of authority. But does it exempt 
him from the charge of anarchism? Though a theory of authority, it is 
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far from a case for authority. Consequently, one could still allege that 
Oakeshott leaves us with no good reason to acknowledge authority. 
Indeed, Oakeshott concedes as much in his reply to Pitkin: “I said noth-
ing about why anyone should want to be related to others in this man-
ner (that was no part of my business). But I gave reasons for thinking 
that if human beings were to be compulsorily related to one another, 
then this was the only kind of relationship that would not affront their 
moral autonomy.”47 So Oakeshott has no categorical but only a hypo-
thetical case for authority: if you want to live in a civil association, then 
you must acknowledge an authority—no anarchism—but I am not tell-
ing you that you should want to live in a civil association. This forbear-
ance on Oakeshott’s part likely stems from his sharp distinction between 
theory and practice. If theory cannot be a guide to conduct, then there 
are no categorical cases for certain conduct to be made by someone 
speaking in the mode of history or philosophy. There are only condi-
tional statements. If Oakeshott is an anarchist, then, it is not because 
he lacks a theory of authority, but because of this fundamental meth-
odological assumption. In the following section, I will suggest that we 
must look to the third and final section of On Human Conduct to see 
how Oakeshott attempts to overcome this methodological stricture and 
thereby to avoid the charge of anarchism. The most fruitful way of intro-
ducing this section of text is by examining Oakeshott’s exchange with 
Quentin Skinner on the latter’s treatment of the modern European state 
in his Foundations of Modern Political Thought—a text which bears a cer-
tain relation to the third section of On Human Conduct, as I will now 
explain.

iii—oAkeshott And skinner: the modern euroPeAn stAte

There are two similarities and two differences worth noting between 
Oakeshott and Skinner. Considering them will suggest a certain inter-
pretation of Oakeshott’s attitude to the relation of history, philosophy, 
and practice and therewith a new approach to the question of history’s 
relation to present concerns. First, Oakeshott and Skinner both empha-
sized the historical conditions giving rise to the theoretical reflections 
under their consideration in their historical work—for Skinner, the 
Foundations, for Oakeshott, the third section of On Human Conduct. 
In the preface to Foundations, Skinner had stated it as one of his three 
aims to “practise my own precepts”—to exemplify the method he had 
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advocated in previous articles, which focused less on “leading theo-
rists” than on “ideological superstructures” that formed part of “the 
more general social and intellectual matrix out of which their works 
arose.”48 Accordingly, Skinner focused not on canonical figures but on 
regional trends, with subdivisions not on “Machiavelli” but “The Italian 
Renaissance,” not on “Erasmus” but “The Northern Renaissance,” 
and so on. Likewise, alongside such recognizable names as Dante, 
Machiavelli, More, and Bodin appear Salutati, Patrizi, Jerome Barlow, 
William Roy, Mornay, La Noue, and others.

Oakeshott’s approach is in a way similar. In his published Lectures 
in the History of Political Thought, parts of which reappear verbatim in 
On Human Conduct and out of which the latter likely grew, Oakeshott 
did not discuss theoretical reflections until after lecturing on “Medieval 
Political Experience,” “Medieval Government,” “Medieval Law,” and 
“Medieval Parliaments” in that order. As he explained in the introduc-
tory lecture, it was to be “an historical study” in the sense of “trying to 
understand and account for these beliefs and ways of thinking by relating 
them to the circumstances of their appearance”—to understand “the sig-
nificance of this event, or action, or belief in the context of events and 
beliefs in which it appears.”49 Indeed, in On Human Conduct he seems 
to spend more time explaining social, ecclesiastical, and political circum-
stances than he does considering theoretical texts. The elimination of the 
rival authorities of pope and empire from without and of nobility, cus-
tomary law, and local government from within is said to “intimate” the 
concept of state as undivided and absolute sovereign. The extension of 
royal justice across the checkered legal landscapes of a realm, particularly 
in France and England, is said to intimate a notion of the state as guar-
antor of law and order. And both the assumption of spiritual authority 
by “godly princes” of the magisterial Reformation and frequent wars are 
said to intimate an understanding of the state as moral instructor of the 
people and leader of a collective enterprise.50

Second, Oakeshott and Skinner shared a concern to explain the mod-
ern by reference to the medieval.51 By halfway through his first chapter, 
Skinner had already made one of his strongest claims about the state by 
crediting the jurist Bartolus of Saxoferrato (1314–1357) with the earliest 
clear intimation of the modern state. In his claim that Italian cities, not 
just the Emperor, should be recognized as holding in their territory the 
authority of imperium as specified in Roman law, Bartolus intimated the 
notion of a plurality of sovereigns.52 Equalling Bartolus in importance 
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for Skinner was another medieval thinker, Marsilius of Padua (1275–
1342), who argued against the Church’s claim to temporal jurisdiction, 
setting the “foundations” for its eradication and thus for the concept 
of sovereignty.53 Likewise, Skinner was keen to emphasize the reliance 
of sixteenth-century Scottish and French Calvinist resistance theorists 
like Beza and Buchanan on fifteenth-century conciliarists like Gerson, 
as mediated by early sixteenth-century Jesuit Thomists like Suárez and 
Vitoria.54 In this, he reiterated an argument that an earlier Cambridge 
historian, J. N. Figgis, had made, as Mark Goldie has pointed out.55

Oakeshott did not discuss conciliarism or Calvinist resistance theo-
ries, but he shared the general concern to emphasize the medieval roots 
of modern political thought, especially Roman law. He stated it as his 
contention that “the features of a state which evoked these understand-
ings of its character were inherited from the realms and principalities of 
medieval Europe.” Likewise, “it was in the medieval civitas vel regnum 
that [Modern European states’] common character was prefigured.”56 
Hence, while the Reformation was important for removing the overlap-
ping sovereignty of the Church, the earlier extension of royal adjudica-
tion across the patchwork of local customary law was equally important 
in fostering an understanding of the state in terms of legal relationships 
rather than the “undefined moral and prudential guardianships” of feu-
dal lords—the notion of lex facit regnum found in thirteenth-century 
jurists Bracton and Beaumanoir.57 And intimating a different but equally 
pervasive notion of the state was the Roman legal concept of corpora-
tion, or universitas. A “familiar feature of medieval life from the twelfth 
century,” universitas intimated a notion of the state as “united in respect 
of a common purpose” which would reappear in certain later theories  
of the state, such as the Lutheran “godly prince.”58 Like Skinner,  
then, Oakeshott pinned the roots of the modern state in medieval 
jurists.59

Despite these similarities, Oakeshott reviewed Skinner’s Foundations 
quite critically, centring around two main objections. The first was that 
Skinner assumed “a single ‘recognizably modern concept of the state’’’ 
and retrospectively sought its “foundations” in the history he nar-
rated.60 Indeed, Skinner had offered little justification for adopting as 
his telos Weber’s “famous definition” of the state as “the sole source of 
law and legitimate force within its own territory, and as the sole appro-
priate object of its citizens’ allegiances.”61 By contrast, Oakeshott had 
concluded in On Human Conduct that historically speaking there was 
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no concept of the state. The “state” was rather “an unresolved tension 
between the two irreconcilable dispositions represented by the words 
societas and universitas.”62 Concepts borrowed from Roman law, soci-
etas signified an association of individuals bound by common recogni-
tion of the authority of law understood as instrumental “conditions of 
conduct” in the custody and administration of a duly constituted gov-
ernment, while universitas signified association in terms of a common 
substantive purpose where law was instrumental towards that end.63 
Hence “the upshot of these centuries of political thought was not the 
emergence of a single ‘recognizably modern concept of the State’ but a 
variety of disparate conceptions, continuously resuscitated and reformu-
lated in later times.”64 The state was thus “an ambivalent experience,” “a 
polarized consciousness,”65 an “interminable enterprise” distinguished 
by “the inconclusiveness of its outcome.”66 Skinner has since expressed 
regret about his approach, saying he was “wrong … in using a metaphor 
that virtually commits one to writing teleologically. My own book is far 
too much concerned with the origins of our present world when I ought 
to have been trying to represent the world I was examining in its own 
terms as far as possible.”67 It thus seems reasonable in this way to treat 
Oakeshott’s conceptually fluid historical study in On Human Conduct as 
a very “Cambridge School” approach to the history of political thought. 
Imagining this history to be nothing more than a “conversation,” as 
Oakeshott does, helps one avoid imposing any fictitious order on texts.68

So much for Oakeshott’s first criticism. His second criticism reveals 
a starker difference between the two. Skinner went “too far” by sug-
gesting that “the whole of ‘political thought’” could be categorized as 
“ideological” writings concerned with “mere justification” of what rulers 
have done or what would-be rulers have claimed, because such catego-
rization left out “philosophical reflexion.”69 As Pocock had considered 
and accepted, Oakeshott was insisting on the distinction between ideo-
logical political argument and properly philosophical reflection. Skinner’s 
response is worth quoting:

Michael Oakeshott was only the most distinguished of several hostile critics 
who berated me for failing to understand that ‘genuine’ political theory 
occupies an autonomous philosophical realm. (Nor was he the only critic 
to make things easier for himself by inserting his preferred conclusion into 
his premises.) Since then, however, times have changed; and very much for 
the better, I think. None of the contributors to the present volume seems 
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to find any difficulty with my cardinal assumption that, because in political 
argument there is nothing but the battle, the idea of being above the bat-
tle makes little sense.70

Skinner rightly observes that Oakeshott did not argue for so much 
as assert the possibility of “autonomous” political theory. However, 
aside from appealing to the handful of contributors to Rethinking 
the Foundations neither does Skinner make any attempt to justify his 
“essentially Nietzschean” “cardinal assumption,” which here is also his 
conclusion, that “there is nothing but the battle.” The two thus reach 
a fundamental impasse. Skinner was doubtless aware of what he was 
doing and that others, including perhaps most would-be contributors to 
a hypothetical similar volume on Oakeshott, could easily be found who 
would disagree with his cardinal assumption. It therefore seems appro-
priate to take Skinner as exemplifying his very point that “there is noth-
ing but the battle.” At a certain level of fundamentality, there can be no 
more reasoning—at the level of “cardinal assumptions” there is nothing 
but the battle, and the side with the larger or otherwise more intimidat-
ing army usually wins.

I wish to suggest that, notwithstanding his insistence on the “auton-
omy” of philosophy, Oakeshott actually shares this position with Skinner 
in a sense, and that once we understand this, we can understand what 
he is doing in On Human Conduct and, in conclusion, the direction it 
points the discipline of the history of political thought and the implica-
tion for political authority. Fittingly, Oakeshott’s writings on Nietzsche 
are helpful for reaching this understanding, but before considering them, 
it is necessary to revisit On Human Conduct. In addition to the circum-
stantial factors such as law and war considered above, Oakeshott had 
sought to contextualize his history of political thought in terms of the 
psychological experience of modern man, which he mapped onto a spec-
trum of “moral dispositions.” On one side is the disposition to “cultivate 
freedom” and “enjoy individuality,” to understand life as “an adventure 
in personal self-enactment” which animates particularly those energized 
by the changed conditions of what would become understood as moder-
nity. This is the disposition “of younger sons making their own way in a 
world which had little place for them, of foot-loose adventurers who left 
the land to take to trade, of town-dwellers who had emancipated them-
selves from the communal ties of the countryside, of vagabond scholars”  
and so on.71 Such a disposition inclines towards a conception of the 
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state that corresponds with societas. On the other side, inclining towards 
universitas, is the “individual manqué,”72 characterized by “incapacity 
to sustain an individual life” and “longing for the shelter of a commu-
nity.”73 Oakeshott acknowledges that such a person could perhaps not be 
“merely weak or insecure” but rather a victim of misfortune and aware of 
his own inability to “make good his loss” alone, but Oakeshott’s seems 
more concerned to define this disposition in terms of “anxiety” and a 
“small seed of resentment” towards freedom.74

It is not difficult to guess which disposition Oakeshott favours. 
Indeed, he confirms one guess when he characterizes the “individual 
manqué” as “a relic of servility of which it is proper for European peo-
ples to be profoundly ashamed,”75 despite having just voiced a concern 
“not to prejudice the investigation” of societas and universitas.76 The 
trouble is that he gives indications that his undertaking in On Human 
Conduct is to be classed as historical understanding and thus free of 
moral judgment. Referring to his possibly unsatisfying conclusion about 
the state he writes, “the temptation remains to seek a more general 
explanation of this ambivalence than a historical understanding can pro-
vide.”77 It seems unlikely that Oakeshott was oblivious to this tension. 
Indeed, he concluded the book by saying:

In short if, somewhat improperly, something more were sought than 
a historical account of how the character of a modern European state 
and the office of its government came to be understood in terms of the 
diverse analogies of societas and universitas then perhaps it may be found 
in translating this divergence into the language of contingent human 
dispositions.78

This is his final word and he cryptically sneaks it in without elaboration. 
It seems to indicate that readers are meant to take the disquisition on 
dispositions, which formed a rather crucial part of the exploration of 
the character of a modern European state, as a “somewhat improper” 
appendix to the historical inquiry. How Oakeshott intended for it to be 
understood is unclear, but certain of his other writings might suggest an 
answer.

A possible explanation might involve Oakeshott’s aestheticism. In On 
Human Conduct, Oakeshott had identified Leviathan as one of only a 
few masterpieces that attained the highest level of abstract thought, phi-
losophy, by most successfully attempting to consider political experience 
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on the “map of total experience” and “relatively undistracted by extra-
neous considerations.”79 Nonetheless, writing in 1947 he labelled it a 
“myth” that reached “the level of literature” with the consequence that 
“a more direct, less subtle consequence may be expected to spring … 
not an access of imaginative power, but an increase of knowledge; it will 
prompt and it will instruct.”80 Specifically, Leviathan “recalls man to his 
littleness, his imperfection, his mortality, while at the same time recog-
nizing his importance to himself.”81 Oakeshott understood Nietzsche’s 
philosophical writings to have the same artistic quality: “if we are to 
understand Nietzsche,” he wrote in 1948, “we must understand him as, 
in this sense, an artist.” “In art, insight (diagnosis) is an end in itself. 
The remedy is not something that follows: if it is anywhere it lies in the 
diagnosis itself, in the removal of the corrupt consciousness.”82 So phi-
losophy that rises to the level of art can be both “above the battle” and 
instructive.83 The way Oakeshott would have us to understand Leviathan 
and Nietzsche, then, is as multi-vocal—written in the mode of philoso-
phy as well as that of art.

We may now return to the interpretive problem in On Human 
Conduct. I wish to suggest that it may likewise be understood as mul-
ti-vocal, but written in the two modes of history and art rather than phi-
losophy and art. It could be that alongside his historical goals Oakeshott 
harboured an artistic goal—to make a work of art which contained an 
oblique “diagnosis” of the inclination towards the individual manqué 
and which commended societas aesthetically by associating it with a cer-
tain disposition—the character of the heroic individual. On this read-
ing, he would be, like Skinner has imagined himself, a present-minded 
archaeologist (though subtler, or more devious, for not acknowledging 
it so clearly).84 For he had said elsewhere that the current categories of 
Left and Right “merely represent an insignificant squabble about the 
common purpose to be imposed upon a state already assumed to be a 
purposive association.”85 In other words, the consensus view of the state 
is that it is some sort of universitas; societas is the relic that needs to be 
unearthed and recommended, like republican freedom for Skinner.86 
Oakeshott commends it not as a “model” to “apply” or a “doctrine” 
to “follow” but as a work of art to behold. Perhaps he sought to move 
his readers on an aesthetic level—or what Aristotle, one of Oakeshott’s 
favourite philosophers, would call the level of ethos. This is not to suggest 
that Oakeshott had a hidden agenda. He likely would have been content 
with an aesthetic accomplishment. But it’s also fair to wager he would 
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not have been disappointed if, being thus moved, his readers began to 
favour a conception of themselves as heroic individuals and consequently 
a conception of the state as societas. So, did Oakeshott really fancy him-
self to be “above the battle”? Yes and no. Part of On Human Conduct 
is strictly historical and in that sense unconcerned with practical affairs 
(though it is not always abundantly clear where history ends and mythol-
ogizing begins). What I have suggested is that Oakeshott’s slips into the 
artistic mode may reasonably be understood as a modest punch thrown.

iV—conclusion

I hope we can now see how both Nardin and Runciman were right in 
their characterizations of Oakeshott’s relation to the Cambridge School. 
Saying we can read Oakeshott as “inspiring,” Pocock and Skinner prob-
ably commits Nardin to too much, given that Pocock’s interest in tra-
dition and historiographical thought dates to his doctoral study, which 
he commenced before any of Oakeshott’s relevant essays were pub-
lished. Moreover, there’s no evidence that Skinner took any cues from 
Oakeshott except what may have been mediated by Pocock. Nonetheless, 
Nardin was right in as much as Oakeshott’s thought was and continues to 
be an important reference point for understanding Pocock’s thought and 
can even be said to have shaped his historical imagination in some way.

Coming to Runciman, an attempt to connect the claims made in 
this essay to the broader “state of the discipline” must be made in clos-
ing. Runciman’s characterization came in the context of his attempt to 
understand the “apparent turnaround” whereby the initial Cambridge 
School proscription of any attempt to take instruction from histori-
cal texts had since become used to recommend taking instruction from 
these new historians themselves.87 Runciman seems to dismiss Peter 
Janssen’s contribution to this turnaround on the grounds that Janssen 
relied on Oakeshott’s sense of the artistic value (the “remedy” for the 
“corrupt consciousness”) of reading certain texts but failed to note 
that on Oakeshott’s own terms this cannot involve properly histor-
ical inquiry and hence is irrelevant to any consideration of the history 
of political thought. Indeed, it cannot. But as I have tried to illustrate, 
in On Human Conduct Oakeshott seems to have found a way, in spite 
of himself, to blend history with some sort of mythologizing, literary 
philosophy. The direction this would point the discipline is as follows. 
If a historian should wish to recommend, say, a neo-Roman concept of 
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republican liberty, unearthed via proper historical scholarship, perhaps he 
should rely less on appeals to popular consensus or changing times and 
instead collaborate with, or become himself, a poet.88

To return finally to Pocock’s allegation and the question of author-
ity, it must be acknowledged that Oakeshott forbore from offering a jus-
tification of authority deduced from some universal first principle. He 
was too much of a philosophical sceptic and anti-foundationalist to do 
so. Where he could not appeal to a first principle of reason, he instead 
appealed to disposition. I think it is reasonable to read Oakeshott as 
avowing that the only possible “foundation” for philosophy is the dis-
position of the philosopher. Hence every part of his theory of civil asso-
ciation, including his theory of authority, will trace ultimately to the 
disposition associated with it, as opposed to that associated with enter-
prise association. One may still wish to assert that this amounts to anar-
chism and antinomianism, but the simple denial of practical appeals to 
history is insufficient grounds for such an assertion, once Oakeshott’s 
theory of authority is considered in the way I have suggested. Finally, if 
Oakeshott is to be read as a liberal (and I think it is not unreasonable to 
understand his “civil association” as a species of liberal polity, justified 
explicitly in terms of “moral autonomy”), then his has to be a philosoph-
ically sceptical, anti-foundationalist liberalism rooted in a certain disposi-
tion, a certain character type of modern man which it is therefore proper 
to commend aesthetically.
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CHAPTER 8

Michael Oakeshott’s Political Realism

Gülşen Seven

The daemon of Socrates, according to the Apology, would sometimes hold him back, 
but it never urged him forward.1

i
Most of us, most of the time, find the attempt to understand  
politics both hard and unrewarding. We are usually content to respond 
to immediate practical necessities as they arise, using the means at hand 
as effectively as we can. When our myopic understanding of politics pro-
duces catastrophic results, however, we might feel the need “to stand 
back from the pressing concerns of immediate political practice and ask 
how the toolbox can be improved.”2 Political theorists do this by reflect-
ing on the state of their art. Discussions concerning moralism and real-
ism in political theory is one of the most recent forms such reflection 
has taken on how to do political theory, so it can lead to better political 
understanding.
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Bernard Williams and Raymond Geuss, to whom we owe the renewed 
interest in the term realism, originally utilized it as a yardstick to judge 
the state of much of contemporary political theory.3 They raised forceful 
objections to the dominant political philosophy’s failure to engage with 
the real world of politics and political practice in a satisfactory manner. 
Instead of models of political theory that attempt to understand politics 
on the basis of the priority of the moral to the political and treat poli-
tics “something like an applied morality,” they insisted on approaches to 
political theory that will give “greater autonomy to distinctively political 
thought.”4 Many diverse thinkers, since then, have expressed sympathy 
for their judgement that political theory, if it is to aid political under-
standing, should begin to develop an understanding of politics not with 
an external specification of moral ideals that are to regulate the politi-
cal realm, but from within political practice itself.5 It should be political, 
instead of attempting to “displace” or “abolish” politics.6 This entails, 
above all, bridging the increasingly widening gap between political phi-
losophy and the “real world,” making political theory more attentive to 
the realities of politics and reconsidering political theory’s relationship 
to political practice and context. This general call for a reorientation of 
political theory and a reconceptualization of the relationship between 
political theory and political practice constitutes the minimum agreement 
among the realists. It has been interpreted in a myriad of different ways 
in relation to variety of theoretical positions which are supposed to be 
compatible with realism to various degrees.7 Consequently, the literature 
on political realism has grown exponentially.

Substantially, the literature has focused on debates on the degree of 
autonomy the political sphere does and can enjoy (the two extreme posi-
tions being that politics is completely autonomous from any other field 
and that, despite some distinctiveness, politics is still related to other 
fields)8; on the very meaning of the autonomy of the political9; on pos-
sible opposites of realism (including discussions on ideal and non-ideal 
theory as well as utopianism and anti-utopianism)10; on the moods, espe-
cially optimism and pessimism, that accompany each form of political 
theorizing11; on the need to emphasize allegedly fundamental, ineradi-
cable features of politics that any realist theory should take into account 
(including political disagreement, conflict, and centrality of power) and 
the concomitant need to reorient political theory away from justice to 
concerns with legitimacy and away from entertaining the prospects of 
finding a well-ordered society to accepting modus vivendi arrangements 
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as the only attainable practical possibility12; on how to conceive the real 
(factually? empirically? normatively? affectively?) and how it bears on 
political theorizing (desirability concerns and feasibility constraints)13; 
on the centrality of political understanding and judgement to realistic 
political theory14; on action-guiding aspects and prospects of political  
theory; on the critical purchase of realism on politics15; on realism’s ide-
ological nature (liberal, socialist, radical, conservative)16; and on real-
ism’s prospects as a coherent affirmative and substantive political position 
as opposed to being just a critical outlook or a set of methodological 
tools.17

These diverse positions and approaches compatible with political real-
ism have themselves been subject to several scholarly analyses.18 Some 
of these, attempting to do full justice to the heterogeneity of the move-
ment, have provided rival realist topographies, which disagree about 
what exactly characterizes realism, while others have sought to impose 
some kind of order on the basis of some specifiable criteria of classifi-
cation.19 Of the latter type, many allude to an incompatibility between 
realism’s critical implications and its action-guiding aspirations.20 In 
particular, they identify a tension between realism’s general scepticism 
about the role of theory in the world of real politics and its own desire 
to be more relevant. They resolve this tension by dividing the realisms 
on offer in contemporary political theory into two categories, depending 
on whether they aspire to interpret the world correctly or to change it. 
I think, for truly realistic approaches, such as those of John Dunn and 
Raymond Geuss, this is a false dichotomy. In order to show this, in the 
second part of the essay, I provide yet another typology of political real-
ism, by taking its action-guiding aspiration as its constitutive component. 
Instead of two, I argue that three categories of realistic approaches are 
identifiable: those that see no relationship between theory and practice, 
assuming like Michael Oakeshott that the world can only be interpreted 
theoretically (or separately, practically); those that consider the relation-
ship between theory and practice to be simple, such as non-ideal the-
ories, which trust that right theory can change the world, and, finally, 
those of John Dunn and Raymond Geuss, who emphasize the centrality 
of political judgement in politics, and hold that understanding the world 
and changing the world are not necessarily mutually exclusive theoretical 
ambitions. Since my overall aim is to suggest that only those who tran-
scend the understanding/changing dichotomy are truly realistic thinkers, 
in the third part of the essay, I reflect on Michael Oakeshott’s realism 
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and consider the challenge his strict separation between theory and prac-
tice poses to the likes of Dunn and Geuss. If Oakeshott’s challenge is 
compelling, then realistic political theory should not, perhaps, aspire 
to be action-guiding.21 I argue, nevertheless, that Oakeshott’s position 
is closer to that of Dunn and Geuss than it seems to be at the outset. 
A lot, however, hangs on what we take “change,” “prescription” and 
“action-guidance” to be.

ii
According to realists, moralism encompasses theoretical positions prem-
ised on the assumption that it is in principle possible to fashion ourselves, 
as human agents, and the world we live in, using a model of what ideally 
ought to be the case.22 What ought to be the case can be discovered 
by appeal to the supposedly autonomous field of ethics containing pure 
moral precepts allegedly unsullied by the vagaries of historical reality. 
Observance of these pre-historical and pre-political ethical injunctions in 
conducting ourselves and in fashioning the institutions through which 
we must act in real historical circumstances would ensure better out-
comes in our collective political life.

Realism, in contrast, starts with the recognition that any attempt to 
provide guidance to human beings must take them as historically located 
agents in their historically contingent circumstances. In other words, it 
must start with what “is” the case as opposed to what “ought to be” the 
case both in relation to human agency and to the causal properties of the 
environment within which they must act. This entails recognizing that 
the desires, beliefs, values, motivations and interests they hold, as well as 
the institutional structures through which they must act to realize these, 
vary historically. Any realist theoretical construct aiming to guide human 
actions must reflect and respond to this dynamism and historical variation. 
The first step towards this is acknowledging the stark truth that there are 
no grand recipes for guiding human actions within the political domain. 
All there is, is historical individuals creating historical realities through 
their actions at all times. Realism, thus understood, is all about the impor-
tance of history as well as centrality of human agency for politics.23

Such a broad view of realism makes it compatible with various 
non-moralising positions.24 In this section, I offer a classificatory scheme 
based on different conceptualizations of the relationship between politi-
cal theory and political practice. For my analysis of how different strands 
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of realism conceive of this relationship, I study what they consider 
as politics, political practice or the real in general terms and how they 
understand the real to bear on political theory or the practice of politi-
cal theorising. The combined question I use to classify various realisms 
on offer in contemporary political theory, then, is: “How does the real 
require us to answer the question ‘What is to be done?’” Three answers, 
I suggest, can be distinguished, analytically. These are answers associated 
with what I shall call paralysing, neutral and activist realisms.25 For para-
lysing realists, the real is a constant reminder that political theory, rather 
unfortunately, cannot do much to influence political practice despite all 
good intentions, hence their desperation in the face of reality; for neutral 
realists, the real is a limiting factor on what can be achieved theoretically 
and politically; and finally, for activist realists, the real is the only hope we 
have for improving our political theory and concomitantly our political 
practice by taking it seriously and developing a better perspective of the 
relationship between political theory and political practice.

I shall briefly say something about each of these variants of realism.
Paralysing realism is the antithesis of activist realism and conceives 

the human world as largely impervious to individual agency. Paralysing 
realists are usually pessimists who hold that people simply act the way 
they do for a variety of different reasons in a variety of different circum-
stances and nothing much can be done about it. More specifically, there 
is a denial that society could ever be improved in some substantial way. 
A strong version of this view is based on a denial of the possibility that 
people can be educated to form wiser political judgements that would 
enhance the outcomes of their collective actions. A weak version denies 
specifically that political theory can be of any help to educate people to 
form better judgements. What inhibits paralysing realists from entertain-
ing this possibility is the solid and impermeable nature of some funda-
mental constraints on human political aspirations and on the collective 
action necessary to bring them about. While different theories that fall 
within the bounds of this type of realism may identify and emphasise as 
significant different set of constraints, the ones most alluded to can be 
grouped into two depending on whether the emphasis is on the struc-
tural properties of the causal world within which humans need to act, 
or on human failure itself due to some of the natural, psychological, or 
motivational aspects of human agency. The first group of theories usually 
appeal to the inevitable intractability of the world as one of the greatest 
obstacles towards educating people to form better political judgements. 
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Put simply, these theories claim that the world is too complex to be 
understood by any individual, no matter how impressive one’s cognitive 
and intellectual powers are. The world is simply beyond our epistemic 
grasp. The second group of theories place the emphasis on what they 
take to be unalterable historical universals and deficiencies of humans as 
expressed, for instance, in the Hobbesian perception that human beings 
are capable of great cruelty or in the judgement that conflict is a per-
manent feature of the world.26 A persistent theme of this view is that 
encounter with the real is an encounter with the bleakest causal features 
of the political world and their primary source, human agency itself. 
A recognition of this should act as a constraint on political ambitions, 
hopes and aspirations and, in particular, on what people consider to be 
politically possible. Such a narrowly conceived scope of political possi-
bility leads paralysed realists to endorse the preservation of order, the 
promotion of stability and modus vivendi political arrangements as our 
highest possible political aspirations.27 The encounter with the real, in 
other words, leads to pessimism and paralysis. Such paralysis consists, to 
be sure, of a degree of apprehension about the fate of humanity, but, 
more (or perhaps less!) consequentially, it leaves one without sober inter-
est in political philosophy and politics.28 It gives rise to the politics of 
resignation.29 Paralysed theories are, therefore, not very directive at all. 
They warn us against what perhaps most of us, most of the time, have 
good reason to fear and be wary of, but they do not provide us with “a 
steady intellectual instrument for the ultimate understanding of what is 
really going on politically at any time, or of how we would be wisest to 
respond to this.”30

Neutral realism encompasses theoretical articulations that respond to 
the accusations that political theory is too detached from the real world. 
This is the sort of realism that has been thrown up by the ideal and 
non-ideal theory debate.31 Accepting most of the major premises of the 
mainstream liberal political paradigm, this family of approaches aims to 
bring normative political theory of a familiar Rawlsian type closer to the 
real world by engaging in fact-sensitive normative theorizing, that is, by 
improving ideal theory through incorporating real features of the world 
into the act of political theorising itself.32 Such theories, it is argued, 
are more likely to be practicable and politically relevant (i.e., capable 
of being implemented in practice), since they build upon descriptive 
accounts of the real that are free of philosophical or ideological presup-
positions. The very possibility of purely descriptive accounts of the real, 
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is, of course, a highly contested issue among philosophers. For that mat-
ter, neutral realism should be understood to encompass a range of more 
or less realistic political theories. In general, the more fact-sensitive a the-
ory is, the more realistic it is assumed to be. Furthermore, the more rele-
vant the facts about the world are that a political theory incorporates, the 
more “capable it will be of effectively criticising political circumstances 
and guide action in the real world.”33

According to this allegedly scientific understanding of realism, which 
encourages the empirical study of politics, what is desirable is that polit-
ical theorists be neutral especially with respect to any evaluative stand-
points or normative positions. In a way, it claims to present detached 
experts’ objective reflections on politics and hence is non-committal in 
respect to their implications for action, except for the kind of actions 
the empirical facts themselves are taken to recommend. The empirical 
facts, on this view, are taken to speak for themselves and to determine 
what is doable in practice. The weak version of neutral realism recom-
mends doing only those things that are doable, while the stronger ver-
sion suggests one should aspire to do only those things that are doable 
and act as a constraint on one’s aspirations. It, thus, involves chasten-
ing the ambitions of normative political theory with the feasibility con-
straints reality presents political theorists with. This is why this form of 
realism is considered anti-utopian, though it is hopeful about political 
reform.34

We have seen so far that for both paralysing and neutral realisms the 
real world is relevant, but only as a potential source of constraint.35 To a 
large extent, the difference between the two is the sentiment that accom-
panies an encounter with the real, which, inevitably, translates into how 
much influence one expects a theory to exert on political practice. A 
thorough sense of pessimism and concomitantly high degree of politi-
cal conservatism characterises paralysing realists, while neutral realists 
appear to be neither pessimistic nor optimistic in the face of reality. For 
them, the real world of facts is neither a source of despair nor of hope. 
Facts are facts, hard and faceless. In this understanding, unlike that of 
paralysing realism, what leads to political conservatism and a status-quo 
bias is not an attitude of resignation, but an attitude of neutrality with 
regard to the real (i.e., facts), if the facts point that way.36 On the other 
hand, there is room for reform and incremental change within the exist-
ing paradigm, to the extent it is ordained by the empirical realities of the  
world.
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Activist realism, of the three, is perhaps the only one that takes seri-
ously the centrality of human agency in politics and the importance of 
history for political understanding. A historical perspective is a funda-
mental prerequisite for understanding politics, because the agents, insti-
tutions and discourses which are the subjects of political understanding 
cannot be separated from their historical context, and, as such, are all 
historically and contextually variable.37 It is only at the expense of ignor-
ing this that political theorists, such as paralysing realists, build their 
theories upon what they claim to be permanent features of the world or 
fixed universal traits of human beings. Any historically informed polit-
ical theory cannot afford to take anything as permanently fixed. While 
it might be difficult to argue against certain propositions regarding  
our social and political life, such as the inevitability of conflict, histori-
cal sensitivity requires us not to absolutise them.38 In a similar vein, it 
necessitates recognising and registering that human capacities, motiva-
tions and hence actions are extremely varied so that what happens in pol-
itics depends, to a large extent, on which one of them will be employed 
when.39 Activist realism, for that matter, develops an understanding of 
politics from the perspective of those who participate in it, that is, from 
the perspective of the political agents, rather than that of political experts 
as in neutral realism.40 It recognises that what happens in politics, in the 
end, depends on the political judgements of real actors.

With regard to the relationship between political theory and political 
practice, activist realists subscribe to the view that although there might 
not be grand, once and for all solutions to political problems and hence, 
a single, clearly specifiable guide to human action within the political 
domain, there are many things that can be done at any given time, place 
and condition to secure better outcomes, or, at least, prevent worse ones. 
Whether the many things that can be done, will in fact get done in real-
ity and what outcomes they will bring about depend, to a great extent, 
on what human agents judge to be possible, permissible and desirable 
in given historical circumstances and how they would choose to act on 
those judgements. The real, factual or empirical features of the world 
do not, in this understanding, speak for themselves and ordain certain 
courses of action. They are always interpreted by human agents as ena-
bling them to realise or preventing them from realising their desires, 
hopes and aspirations. Our judgements of what is possible, permissi-
ble and desirable are, in other words, affected by our interpretation of 
existing circumstances. This expresses how political judgement is closely 
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related to political innovation and political imagination.41 A political the-
ory capable of shedding new light on existing circumstances through 
a reinterpretation of prevailing interpretations or through conceptual 
innovation, far from supporting the status quo, can, in fact, lead to rad-
ical change.42 While political theory cannot designate a single principle 
or recipe to alleviate the burden of judgement for human agents, it can 
help to specify the minimal conditions that a realistically informed polit-
ical judgement requires. Activist realism, within this framework, should 
be seen as an attempt to specify conditions for arriving at better political 
judgements in relation to the question “What is to be done?” in full cog-
nizance of the fact that there are no permanent solutions in politics.

Paralysing, neutral and activist realism are ideal types. Of these, I believe, 
only activist realism gives us a sketch of a truly realistic theory, because 
only it invites a realistic reflection on political theory’s role vis-à-vis politi-
cal practice and eschews the dichotomy between understanding the world 
and changing it. If this is true, it seems hard to think of Oakeshott, who 
adamantly kept theory and practice apart, as a realist. At best, he might be 
considered a paralysing one, who thought nothing can be done theoretically 
to influence practice. In the next section, I argue, however, that Oakeshott 
is more at home with the activist realists, like John Dunn and Raymond 
Geuss than he might at first appear to be, though he would probably not 
be so much at ease with some of their deliberately polemical vocabulary.

iii
For some time, there has been a debate about what would be the most 
suitable label to characterise Michael Oakeshott. In terms of his political 
leanings, he has been labelled a liberal, a conservative, or some qualified 
version of the two such as a “moderate conservative,” “sceptical conserv-
ative” or a “cold war liberal”43; philosophically, he has of course been 
associated with Idealism44; in addition, he has been called a sceptic45 and, 
most recently, a realist. The literature on contemporary political realism 
is, however, remarkably unclear on the subject of Michael Oakeshott’s 
political realism. The few studies that mention Oakeshott as a real-
ist, or as an unacknowledged influence on contemporary realists, agree 
that what makes him suitable for the label is his disdain for a rational-
istic understanding of politics.46 Among dedicated Oakeshott scholars, 
the few who call him a realist do so for not so dissimilar reasons.47 Of 
these, Terry Nardin, who calls him “a sceptical realist,” has developed 
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the most elaborate justification for the suitability of the label and, admi-
rably, attempted to relate his own account to that of the “new realists.”48 
According to him, contemporary political realism is basically anti-Ration-
alism, which, nevertheless, lacks Oakeshottian refinements, especially the 
political disengagement which comes as a consequence of Oakeshott’s 
insistence on the conceptual separation of theory and practice.49 
Oakeshott, in other words, shares with contemporary realists a critical 
outlook and an ambition to understand the world rightly (or, at least, 
less wrongly), but does not share the hope to influence it. Oakeshott 
insists that understanding the world and changing it are different and 
separate things, while for contemporary realists the dichotomy between 
understanding and changing the world is a false one, especially if change 
is understood realistically. If Nardin is right, then, in order to adjudicate 
between these rival conceptions of realism, we would have to conclude 
either that contemporary political realism is terribly confused and should 
abandon the ambition to be action-guiding, or that Oakeshott can, and 
does, in fact, qualify as an “activist realist,” a category, which, I sug-
gested before, is the only truly realistic one.50 Since most Oakeshottians 
are highly likely to find my choice of vocabulary to refer to truly realistic 
political theory rather unpleasant, let me offer an Oakeshottian rendering 
of the classificatory scheme I have developed. Then we will be in a better 
position to evaluate whether and how he fits into the scheme.

An Oakeshottian interpretation of the classificatory scheme of con-
temporary political realisms would entail, to begin with, reducing the tri-
partite division into two, since Oakeshott was very fond of dualities, as 
is evident especially in his postwar writings. Some of the lesser known of 
these, in relation to moral and political life, are found scattered through 
Rationalism in Politics. These include the distinctions between techni-
cal reason or knowledge and practical reason or knowledge51; between 
moral life as “a habit of reflective thought” and moral life as “a habit 
of affection and conduct;”52 between reflective morality and customary 
morality; between a situated, contextual or abstract understanding of 
rationality and a concrete understanding of rationality.53 These distinc-
tions resemble the more famous distinctions between faith and scep-
ticism in The Politics of Faith and Politics of Scepticism,54 and between 
“enterprise association” and “civil association” or universitas and soci-
etas in On Human Conduct.55 There are, as should be obvious, too 
many of them for us to think that the dyadic pattern is unintentional. 
Indeed, it is not. Neither the dichotomies, nor the works in question, are 
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unrelated. In his essay “Rationalism in Politics,” Oakeshott is at his best 
as a critic of “the most remarkable intellectual fashion of post-Renais-
sance Europe,” which reduces almost everything in the human world, 
but especially morality and politics, “to a simple, abstract (and manage-
able) plot.”56 Oakeshott refers to it as Rationalism. The posthumously 
published The Politics of Faith and Politics of Scepticism, believed to 
have been written around 1952, is “an attempt to organize into a single 
expression the diverse arguments of Oakeshott’s essays of the 1950s.”57 
In it, the politics of faith assumes “almost all the characteristics of ration-
alism in earlier writings.”58 This time, however, Oakeshott’s one-sided 
polemics against rationalism gives way to a balanced consideration of the 
value and place of everything the modern predicament has offered the 
people of Western societies, including rationalism itself, which is now 
referred to as faith, alongside its counterpart, scepticism. Oakeshott’s 
decisively stated preference for politics of moderation in this work 
should be seen as a consequence of his philosophical understanding of 
the modern political predicament. One of the most significant aspects of 
modern predicament, for Oakeshott, is its complexity. This complexity 
manifests itself in the ambivalence of our activity and the ambiguity of 
our vocabulary.59 Neither the ambivalence nor the ambiguity is beyond 
our comprehension. There is a pattern, or a character, as Oakeshott 
prefers to call it, that they both exhibit.60 The characteristic ambiguity 
is a product of “the principal polarity of our politics: for the politics of 
modern Europe the relevant horizons are faith and scepticism.”61 Our 
political activity, he supposes, oscillates between the extremes of the pol-
itics of faith (or rationalism in politics), and the politics of scepticism. 
The vocabulary we use to make sense of it is similarly “double-tongued, 
because it serves two masters.”62 This must be one of the principal rea-
sons for Oakeshott’s rather unusual, yet careful, choice of terminology 
in On Human Conduct, where he presents universitas, or the purposeful 
association of human beings and societas or civil and lawful association of 
human beings, as two contradictory, yet indispensable, parts of the char-
acter of the modern European state.63

The identification of ambiguity as a constitutive feature of our moral 
and political vocabulary is one of the most important Oakeshottian 
insights, which, if taken seriously, is primarily a warning against the 
temptation to treat political language as “a tool of inquiry” rather than 
as “something to be investigated” itself.64 For Oakeshott, such inves-
tigation takes the form of recognising the pull of forces of faith and 
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scepticism, “the principal polarity of our politics,” on our language.65 If 
we are to understand contemporary political realism in an Oakeshottian 
spirit, thus, we must consider it in light of the force of these two 
extremes of our political activity. The politics of faith, for Oakeshott, is 
characterised by an overoptimistic faith in human perfectibility, through 
human powers and effort.66 The organization and direction of the pur-
suit of perfection is primarily, from this pole, the responsibility of gov-
ernment.67 The politics of scepticism, on the other hand, originates from 
the Hobbesian insight about the centrality of conflict among human 
beings, who live in close proximity to one another, and the concomitant 
transitoriness of human achievement, especially of social and political 
order, which is always under threat of decay and even termination.68 The 
activity of governing, from the sceptical pole, thus, involves the preserva-
tion of this great human achievement of order rather than the pursuit of 
perfection.69

Oakeshott’s distinction between faith and scepticism is primarily 
about politics or, strictly speaking, the activities associated with govern-
ment and the thoughts which compose our understanding of these activ-
ities.70 If we take political philosophy to be an ordered understanding 
of our political activity, the realisms on offer in contemporary political 
theory can be grouped into two depending on whether they are inclined 
toward faith or scepticism. Let us call these extremes dogmatic realism 
and sceptical realism, respectively. Dogmatic realism comprises realis-
tic approaches to political theory which are premised on the assumption 
that political theory can be perfected to such extent that it can guide 
political practice. What is required for political theory to achieve such 
perfection is an awareness of relative constraints “the real” places on 
the ambitions of theory. If these constraints are taken into account by 
political theorists while developing their normative recommendations 
or by practitioners of politics while applying abstract normative recom-
mendations to concrete cases, then theory and practice can be brought 
very close together. For dogmatic realists, now revealed to be iden-
tical with neutral realists, the relationship between theory and practice 
is simple. Some neutral realists might object to my classification on the 
grounds that they are not believers in perfection, but in improvement. 
Interestingly, in this regard, Oakeshott does consider the distinction 
between improvement and perfection only to dismiss it on the grounds 
that it is impossible to maintain. The real issue here is not about how 
much improvement they think it is possible but the fact that there is a 
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telos. Improvers, he argues, usually deny utopian pretensions. Yet, “those 
who already know the direction of the ‘better’ are utopians whether 
they deny it or not.”71 The issue is that they do not have any hesitation 
about the direction in which the improvement is to be sought. So, for 
Oakeshott “the word perfection and its synonyms such as improvement 
denotes a single, comprehensive condition of human circumstances.”72

Sceptical realism includes realistic approaches to political theory which 
express uncertainty about the prospects of improving either theory or 
practice. It is therefore potentially compatible with both paralysing and 
activist realisms. For paralysing realists, just as for neutral realists, the real 
acts as a limitation on the aspirations of political theory, but the limita-
tion it places on it is absolute. There is, they suppose, nothing that can 
be done theoretically, except perhaps expressing a sentiment of despair, 
defeat and resignation in the face of reality. This is hardly directive of 
political practice at all. The relationship between theory and practice, 
thus, is non-existent, just as Oakeshott thought. The real for activist real-
ists, like John Dunn and Raymond Geuss, on the other hand, is as much 
a source of hope as it is of despair. It is not necessarily constraining. It 
can, in some cases, be enabling. Which one of the two in practice it will 
actually be can only be decided in practice through the political judge-
ments and actions of political agents. The relationship between theory 
and practice is complicated, because bridging the gap between the two 
involves a lot more than simply formulating or applying a set of rules. It 
involves an attempt to influence the judgements of real political actors.

Oakeshott’s determination to argue that theory has nothing to offer to 
real politics seems to set him apart from other sceptical realists like Dunn 
and Geuss, who believe that theory has something to offer, though what 
it offers might not be conclusive. There are, however, I think, strong rea-
sons against considering Oakeshott a paralysing realist and for consider-
ing him closer to Dunn and Geuss than might appear at first. The most 
important of these is his extremely refined historical sensibility, which he 
shares with Dunn and Geuss and which underlies their scepticism.73

Oakeshott’s historical sensibility is strongly expressed in one of the 
most remarkable aspects of his dyadic understanding of the modern 
predicament, which is his insistence on the necessity and value of rec-
ognising the polarity within which our politics move, without attempt-
ing to supersede it. This does not mean that Oakeshott is equidistant 
to faith and scepticism or universitas and societas. On more than one 
occasion, he states his preference for the latter terms in those pairs. He 
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forcefully argues, though, that they are not alternatives to one another, 
but poles of a single activity, of modern politics.74 Historical investi-
gation reveals that in practice we find them in different combinations, 
but never alone. Philosophical investigation of their postulates discloses 
how, if their excesses are not trimmed by the countervailing effects of 
the other, they are to end up in self-destruction. The totality of our 
political experience, therefore, is to be found in concordia discors or the 
discordant harmony between these two poles, rather than in the dog-
matic vindication of one at the expense of the other.75 The harmony is 
to be found, for Oakeshott, in a moderation of extremes, which is not 
an exercise in reaching a fixed point, but always a matter of judgement.76 
Here, we could adapt the slogan of another sceptic and realist, John 
Dunn: “Neither fatalism, nor voluntarism: political understanding.” For 
Oakeshott, the argument would be: “Neither faith, nor scepticism: polit-
ical judgement.”77

Oakeshott’s anti-absolutism does not only manifest itself in his 
endorsement of Rationalism or the politics of faith as the so-called nec-
essary evil or in his insistence that the mean in action is not a fixed point, 
but a matter of judgement, but also in his consideration of the whole 
framework he provides us with for understanding modern politics as his-
torically contingent. The two poles of our political activity, which give us 
the circumscribed field of movement within which we must now act, are 
themselves products of past human actions. The limits they set, there-
fore, are historic rather than absolute.78 In politics, where everything is 
dependent on human actions, though not on human design, there is no 
place for absolutes.79

These deeply sceptical remarks about the character of our political 
predicament quite decisively indicate, I think, that it would be injudi-
cious to consider Oakeshott to be a paralysing realist. They also reveal 
the resemblance of his position to that of contemporary sceptical realists 
like Dunn and Geuss, who, similarly, emphasise the centrality of political 
judgement in politics.80 They obviously disagree, however, as I suggested 
earlier, about the role political theory should have in relation to polit-
ical practice. Unless we can argue that both Oakeshott’s position and 
Dunn and Geuss’s position are equally cogent, we have to ask which of 
these positions is more properly sceptical when it comes to considering 
the relationship between theory and practice. There is the possibility that 
both suspend scepticism at this point, in which case all we can say is that 
the way one conceives the relationship between theory and practice is 
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a matter of one’s temperament or one’s politics.81 But there is also the 
possibility that we can vindicate one of the positions as being more scep-
tical and realistic.

Let me first clearly state both positions with respect to the role of 
political theory in relation to practice. Oakeshott’s separation of theory 
and practice goes back to one of his earliest works, Experience and Its 
Modes, where he distinguishes between philosophy, science, history and 
practice as different modes of understanding experience.82 These modes, 
according to Oakeshott, are autonomous in themselves, and, though 
they all have valuable things to say from their respective perspectives, 
their conclusions are non-transferable. It is this categorical indifference 
of each mode of understanding to the other which prompted “the dis-
tinctively Oakeshottian gulf between theory and practice.”83 Oakeshott 
retained this distinction in all his works and expressed it with vigour in 
On Human Conduct, where he, this time, separated theorising from 
doing.84 Those who fail to distinguish the two, he argued, confuse the 
process and the product, that is, confuse the process of theorising and 
some sort of theory as end result. Theorising is a continual process of 
criticism, of examination of the presuppositions of every achieved under-
standing, including one’s own, whereas doing, which aims at action, 
requires suspension of criticism. The two, thus, cannot coexist. Since an 
understanding cannot be interrogated and used at the same time, one 
is either engaged in understanding the world or in changing it. The first 
activity requires the detached calmness of an observer, and the second 
one the engaged passion of a participant. This suggests that a theorist 
qua theorist cannot direct practice. If he or she attempts to do so, he or 
she ceases to be a theorist and becomes a “theoretician.”85

For Dunn and Geuss, the relationship between theory and prac-
tice is much more organic and intertwined than this. Geuss, argues, 
for instance, that “propounding a theory, introducing a concept, pass-
ing on a piece of information, even, sometimes, entertaining a possibil-
ity, are all actions.”86 Dunn, in a similar fashion, holds that thinking is 
action, a form of activity, and that authors are agents.87 He goes even 
further, when he implies that not only are theorists agents, but we all 
are theorists of some sort: most of us amateur theorists, some of us offi-
cial theorists and, last but not least, referring to academics, some of us 
professional theorists.88 It seems to me that what both Dunn and Geuss 
want to draw attention to by speaking of theories as actions is their 
consequentiality. Theorising, for them, is a consequential activity, and 
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sometimes, though not always, its consequences might be politically sig-
nificant. Whether they will or will not be significant is a matter of prac-
tice and cannot be decided theoretically. But political theorists, when 
they are theorising, should act responsibly, as if their theories will have 
consequences, some of which might be practical. Theories are not just a 
theoretical matter, as Oakeshott supposed. Oakeshott thought that when 
one uses a theory, one ceases to be a theorist, because one steps outside 
the theoretical realm and enters the realm of practice. This sounds theo-
retically reasonable, but whether “philosophical disengagement is either 
possible or sincere” in practice, is highly questionable.89 The problem 
with Oakeshott’s view of the relation between the ivory tower and the 
outside world is that it is not sceptical at all. It is a once and for all, abso-
lute theoretical answer. Oakeshott offers us a sceptical inclination hard-
ened into a dogmatic assertion that a certain line should not be crossed, 
whereas Dunn and Geuss, who maintain that the nature of the relation 
between theory and practice can only be resolved in practice, offer us a far 
more realistic and sceptical response.

It might be objected that Dunn and Geuss suspend scepticism, when 
they demand political theory to be action-guiding, unlike Oakeshott, 
for whom political philosophy aims at understanding. When stated 
in terms of a rigid dichotomy between offering a description or a pre-
scription, their views in relation to the purpose of theorising seem to be 
more incongruent than they actually are. The tension dissolves, I believe, 
once it is seen that for Oakeshott understanding does not quite leave the 
world as it is, as Wittgenstein famously asserted, and that action-guid-
ance for Dunn and Geuss does not consist in determinate, conclusive 
sort of guidance.90

The Politics of Faith and the Politics of Scepticism is perhaps the best 
of Oakeshott’s works to focus on in order to gauge what role he thinks 
understanding might play in relation to the practical activity of politics, 
since “it is as close to a book of advice for the practice of modern poli-
tics as Oakeshott ever produced.”91 It offers a powerful, historically sen-
sitive, philosophical depiction of our modern political predicament and 
contains Oakeshott’s clearest statement on the value of this task for pol-
itics. The framework he proposes is based on his conception of politics 
as a deeply structured realm of human action.92 As a realm of human 
action, it is hard to consider politics as unresponsive to our wills, wishes 
and desires. Yet, at any given time, it also confronts us as a highly struc-
tured field of activity circumscribed by what appear to be relatively fixed 
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features. These relatively permanent arrangements of our politics demar-
cate the historic limits of political possibility, and govern, though not in 
any absolute sense, what is thinkable and doable in the circumstances in 
which we happen to find ourselves. Political theory, which offers us a way 
of thinking about our politics, is useful “as a guide for political reason-
ing.”93 Its claim to usefulness, nevertheless, is modest.94 It provides us 
with a sketch of our situation, “of its limits and possibilities,” but cer-
tainly does not provide us with a repository of conclusive solutions to 
our problems.95 Since limits are relatively easier to ascertain than pos-
sibilities, “the only appropriate ambition” for such a theory of political 
reasoning is “not to be deceived” and “to find oneself a little less per-
plexed and a little more understanding of even the unpleasing surface of 
politics.”96

John Dunn has been lamenting our lack of political understanding 
for over five decades.97 In a way that is highly reminiscent of Oakeshott, 
he takes one of the greatest obstacles to developing a proper political 
understanding to be related to the nature of politics, which is both a field 
of human agency and, to quite a large extent, structurally determined. 
Understanding this field requires a continuous conversation between 
the perspective of an external observer and the perspective of an agent, 
which Dunn believes, if not impossible, is extremely difficult to achieve, 
because the two perspectives, on their own, produce two incommensu-
rable and clashing styles of the fatalist and the voluntarist.98 While the 
fatalist conceives the world as deeply impervious to human agency, the 
voluntarist perceives history as a stream of continually achieved pur-
poses. In the same way that Oakeshott thought that the politics of faith 
had become too dominant as a style of thinking about politics, so Dunn 
thinks that most contemporary political theory is in the grip of volunta-
rist vision. In a similar spirit, Geuss has forcefully argued against modern 
philosophy’s deceptive message that the world is fully intelligible to us 
and receptive to our desires.99 This message, which has come to domi-
nate much of mainstream philosophy since Kant, he claims, is a form of 
collective wishful thinking, a fantasy, which, nevertheless, has eminently 
real consequences.100

Neither Geuss nor Dunn, however, takes this sorry state of modern 
political theory to be a reason for despair or a reason for abstaining from 
the effort to try and understand the setting of our lives as best as we 
can. Geuss argues that we should fight the widely shared forms of wishful 
thinking and illusions of our era with the help of a historically informed 
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philosophy.101 Dunn’s conviction is not only that we should try harder 
to attain some kind of political understanding, but also that the history 
of political theory still offers the most valuable starting point for proper 
political understanding.102 Nobody should think about the history of 
political theory as a potential guide to the deepest questions of life. But 
it does provide us with a frame to answer some of the most significant 
questions related to politics and answer them for ourselves.103

Where does this leave us with respect to Oakeshott’s political realism and 
realism’s capacity to provide guidance to our actions? If I am right, then, 
in contrast to the common belief, Oakeshott’s dogmatic assertion of a gulf 
between theory and practice is one of the least realistic and sceptical ele-
ments of his thought. Fortunately, his own practice is testimony to the rel-
evance of a historically informed philosophical sensibility for generating a 
proper political understanding of our modern predicament. Political under-
standing of the sort advocated by sceptical realists like Oakeshott, Dunn 
and Geuss, remains the best guide for action, at least for those who do not 
confuse possession of it with any sort of Platonic political epiphany. It force-
fully registers that in politics, any change for the better, barring happy acci-
dent, will always be matter of practice, prudence and good judgement.
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CHAPTER 9

Government as a British Conservative 
Understands It: Comments on Oakeshott’s 

Views on Government

Ferenc Hörcher

i
This essay is to shed light on Oakeshott’s idea of what government in a 
conservative key means. It will rely on two of Oakeshott’s works based 
on his lectures. First, the essay looks at the conceptual differentiation in 
his “History of Political Thought” between teleocratic and nomocratic 
activity. While the first one means to “impose a single end or purpose 
upon its subjects and their activities”,1 the second one stands for an 
activity “which provides rules … which do not themselves impose any 
single and premeditated end or purpose upon that conduct”.2 Obviously, 
Oakeshott prefers the second one, even if he does not admit it in the lec-
ture course directly.
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Next, it looks at his explanation of how a conservative regards govern-
ment in his essay “On Being Conservative”.3 Here, the main point is a 
criticism of the progressivist hubris of government as the realisation of a 
vision of a better future. As opposed to his opponent, the conservative in 
this account is satisfied if things do not deteriorate in a dramatic fashion.

The essay is to show that Oakeshott’s notion of nomocratic govern-
ment should be interpreted together with his description of the limits of 
government as the conservative would expect it, based on his account of 
human nature.

ii
Conservatives in the British tradition tend to receive with some suspicion 
any signs of the activism of government. This phenomenon has its very 
good reasons. The British idea of liberty is defined as a “negative”, per-
sonal liberty, freedom from any authority whatsoever. Furthermore, the 
twentieth century witnessed an unparalleled overextension of the powers 
of the state. Although the legislative has grown rapidly, it is especially the 
executive branch that tends to exaggerate its role and function and which 
tends to become oversized. Generally speaking, when British conserva-
tives are highly critical of this recent development of the government, 
they mean the whole political machinery of the state.

Oakeshott is no exception to this. One of his most frequently return-
ing themes is the potential threat of an oversized or simply overambi-
tious state. This essay cannot take all the works of Oakeshott referring 
to this theme on board. It will limit itself to two specific loci, where 
Oakeshott faces the problem. First, it looks at the last part of his post-
humously published notes of his “Lectures in the History of Political 
Thought”. Here, he presents a less elaborate version of the famous dis-
tinction between the enterprise state and the understanding of the state 
as civil association which will return in a more sophisticated way in his 
final work.4 Although this earlier one is a less detailed and less stylish 
account of the distinction, it allows us to have a clearer sight of the 
original intentions behind this conceptual pair. Also, given the fact that 
this analysis can be found in an afterword to his course on the history 
of political thought, here, he provides the historical context of the dis-
tinction too. This essay is built on the assumption, that in case of polit-
ical philosophical concepts it is significant to see the historical origins of 
them, to see the raison d’etre of these ideal types. It needs to be pointed 
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out in connection with these phrases that their description fits both a 
(classical) liberal and a conservative paradigm. This is not surprising in 
the British tradition where these two ideologies developed side by side.

In the second part of the essay, I shall deal with the essay “On Being 
Conservative” written a good decade earlier. I shall look at those argu-
ments of Oakeshott that serve to substantiate the conceptual distinc-
tion’s conservative philosophical foundation. Although Oakeshott starts 
out from a non-political interpretation of conservatism in the essay, in 
its second part, he arrives at the explication of political conservatism 
based on a sceptical, conservative account of human nature. I argue that 
the later conceptual opposition relies on this conservative philosophical 
anthropology, and that to fully appreciate Oakeshott’s views on govern-
ment, we should read his formalist account of a minimal state together 
with his views on human nature.

iii
Oakeshott’s “Lectures in the History of Political Thought” published 
posthumously by Terry Nardin and Luke O’Sullivan were originally 
given at the London School of Economics “during the late 1960s”.5 
This is the last version of a course that he gave annually at the university, 
and during which the lecture hall was “packed with students from all dis-
ciplines” across the LSE.6 This last version ends with an exposition of the 
authority of government, followed by two condensed lectures on what 
he calls “The office of government”.7 It is in this context that he pre-
sents his conceptual pair of telocracy and nomocracy. These concepts ety-
mologically derive from the following two classical concepts: telos (appr. 
ultimate aim) and nomos (appr. law, norms governing social conduct). 
Telocracy refers to a political regime where “the proper business of gov-
erning” is “understood as the organisation of the energies and activities 
of its subjects, and of the resources of its territory, for the achievement of 
a single, premeditated end”.8 Its role is that of the “guardian or organ-
izer” of the affairs of the community, to arrange it so as to reach the 
object previously defined. Education, art, the media, all the potentials of 
the community should serve the very same aim, which is “understood as 
a substantive condition of life”.9

While his description itself is certainly very critical of this regime, 
Oakeshott makes it clear, that in the early modern political context it 
was quite adequate. What is more, he suggested that it was inevitable 
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that this type of government had appeared on the historical stage at 
a certain moment of modernity. This is an important point because it 
suggests that perhaps the validity of his two prototypes is historically 
conditioned. After all if regimes of government depend on their his-
torical context, how can they be conceptualised as eternal concepts. Of 
course, Oakeshott himself does not want to relativize political values. On 
the other hand, however, he keeps suggesting that his “ideal type” is spe-
cifically a response to the modern conditions. Let us have a glance at the 
particular historical examples he offered and then return to the concep-
tual analysis.

The first type of a historically conditioned teleocratic regime appeared 
in what he calls the “religious idiom”.10 According to his historical nar-
rative, it surfaced in the “Geneva of Calvin and Beza, the Zurich of 
Zwingli”11 as well as in Cromwell’s England. In Oakeshott’s interpre-
tation, all of these specific sociopolitical and religious cultures aimed at 
the creation of a “righteous community”.12 While to unite these reli-
gious autocracies or even tyrannies under one label is historically per-
haps not absolutely precise, Oakeshott’s search is for an ideal type in the 
Weberian sense of the word. What he wants to pinpoint by covering all 
these historical accidents by one term is the supposed mechanism which 
he claims to be responsible for the birth of these regimes and which 
seemed to him similar in each of these cases. One can of course contra-
dict this claim, arguing that the case of the Swiss early protestant city 
states can be easily distinguished from the Cromwellian episode of the 
English monarchy about a century later. And yet Oakeshott has a point 
supposing that there is something shared by all three cases: they were 
the experimental workshops of the relation of Church and State in the 
protestant Christian idiom. However, Oakeshott’s choice of examples is 
ironic and exaggerated. All the three examples are radical versions of the 
State–Church relationship while both the Swiss and the British state are 
going to be much more relaxed in this respect in the long run. The later 
English development’s liberality will be admitted by Oakeshott’s own list 
of authors presented at the end of his account of the alternative phrase, 
that of the nomocratic regime, including the major protagonists of the 
liberal canon. We shall return to this problem when discussing the sec-
ond phrase.

But let us remain for one more moment at the first concept, telocracy. 
The second example is quite the opposite of the one mentioned. While 
the first one was an exaggeration of the religious idiom, this one, the 
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idiom of the Enlightenment, is a denial of it. While the first one was an 
exaggeration of the worldly power of divine authority, the second one is 
an exaggeration of the power of the secular authority, called Enlightened 
absolutism. Importantly, Oakeshott emphasises that this is the German 
and the French Enlightenment (the tradition of Frederick the Great and 
Louis XIV), and has nothing to do with the British context.

Surprisingly, the two regimes (the religious and the enlightened 
idiom) are claimed to have had a common feature: both of them regard 
power as far above the heads of the subjects, who are destined to accept 
political rule without much questioning of its legitimacy, so long as they 
work for the common telos, which was righteousness in the first case and 
an early form of “welfarism” in the second case. Oakeshott’s list includes 
here the German cameralists (Justi, Sonnenfels, Wolff and Frederick the 
Great, among others), as well as the French ancient regime as described 
by Tocqueville. An important characteristic of this new version of teloc-
racy is that it looks at governance as a kind of “social engineering”, a 
“scientific operation” run by professional administrators.13 They are the 
only agents of government, as in their vision “the mass of ordinary peo-
ple were ignorant, helpless, ‘unenlightened’ canaille”, “children”, and 
the field of politics, therefore, a “clean sheet” on which to write required 
professional bureaucratic efficiency and educated leadership.14

His third example seems to be the utopian philosophical version of 
the Enlightened rule, embodied by Francis Bacon, the philosopher.  
“[I]n the Baconian version of teleocratic belief, a ‘state’ is understood 
as an ‘economy’, the managing director of which is the government”.15 
This sounds like a reference to Bacon’s incomplete utopian work, 
New Atlantis, even if it were published posthumously in 1627, while 
Oakeshott refers to Bacon as a sixteenth-century author, due to the fact 
that most of his life was spent in that century. Bacon’s utopianism is fol-
lowed by what seems to be a description of Marxism, where telocracy 
aims at a just distribution of goods in a society, the key values of which 
are acclaimed to be “equality” and “security”.16

Two final points about Oakeshott on telocracy: firstly, even in the 
twentieth-century context, he seems to imply that this theory of the 
“office” of government can be appropriate—arguing for this position 
with reference to the world wars, to the increased size of populations 
as well as to new techniques of administration (presumably those of the 
mass media). And secondly, he has a very short and cryptic reference 
to the connection between telocracy and democracy, which is far from 
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explicit, but which seems to suggest Oakeshott’s own disdain of certain 
features of contemporary forms of democracy (“that is, government con-
stituted in a certain manner”).

On the whole, however, we need to know Oakeshott’s whole philos-
ophy to fully appreciate the critical undertone of his historically embed-
ded and otherwise moderate and balanced description of telocracy. To be 
able to fully apprehend it, we need the other part of the story, i.e. his 
description of nomocracy. Here is the definition he provides: “govern-
ment understood as the rule of its subjects by means of law”.17 In this 
form, it does not seem to be much more than the conventional descrip-
tion of the “rule of law”. However, he breaks it down into the following 
two points: the government’s office is to make sure that the subjects may 
“pursue their own chosen ends”,18 and also to defend “the interests of 
the association”.19 In other words, a priority is given to the defence of 
individual rights (and duties). To be sure, on a secondary level, group-in-
terest (i.e. the properly political dimension) is also a key issue for him. 
The question is, if we keep to this order of priorities, whether it results 
in a system which can be sustained on the long run. For it is rather diffi-
cult, as a republican would argue, to imagine that an individualist regime 
(that nomocracy in this description seems to be) can mobilise enough 
people with enough zeal to defend the country in emergency situations. 
In other words, the system might run smoothly until subjects follow suit, 
however, when a foreign enemy wants to wage war with this political 
community, it might turn out to be unable to defend itself properly. One 
can certainly appeal for a professional army, but it might not be enough 
if the enemy is too zealous, as was the case in the Second World War, 
when Germany managed to occupy large parts of continental Europe 
and it found no army to defend its country properly (except for Russia 
and Churchill’s Britain).

Here again, Oakeshott tries to substantiate his theoretical claim with 
references to historical examples. One of the more interesting ones is 
that he claims that in modern Europe nomocracy “antedates a belief in 
telocracy”.20 Unfortunately, he does not provide historical proofs for this 
claim, which makes his point sound less convincing (it is true, that at a 
later point he identifies the politiques of sixteenth-century France, and 
the England of the restoration period as believers in nomocracy; how-
ever, these examples are examples of subjects turning against the already 
existing teleocratic tendencies). Oakeshott’s effort seems to aim at avoid-
ing an obviously teleological, Whig historical metanarrative, where an  
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uncivilised earlier form of telocracy would be overcome historically by the 
more refined and more humane form of nomocracy. However, he does 
not fully succeed with this effort. At a later point, he returns to the com-
petition of the two forms, and claims, that nomocracy won where enough 
subjects joined to “resist the teleocratic tendency”, and as a result,  
“ruling was turned in a nomocratic direction”.21

Oakeshott tries to work out a whole dogmatic of nomocracy when he 
analyses it in seven points. We do not have here, however, enough space 
here to go into the details of it. Rather, I would like to pick out a formu-
lation that sounds typically Oakeshottian: “for the believer in nomocracy, 
how a government acts is a more important consideration than what it 
does”.22 This reminds his readers of his distinction—when talking about 
political knowledge—between the know-how of politics and the know 
what.23 And this is one of the strongest points of Oakeshott’s legacy, 
where his politics of moderation is the most radical. While most political  
philosophies concentrate on the content of the relevant thought- 
experiment, Oakeshott is so modest as to limit his efforts to point at the 
relevance of the know-how.

Let me finish this overview of Oakeshott’s presentation of nomocracy 
with two final points. First of all, perhaps the most astonishing part of 
the whole text is the shortlist of thinkers Oakeshott discusses in connec-
tion with nomocracy. First of all, his top runner is Kant. Although there 
is an obvious reason for this choice—that Kant gives a very strong phil-
osophical underpinning to the notion of man as a morally autonomous 
being—one should not forget that Kant neither belongs to the British, 
nor to the conservative tradition. He was a thinker from Königsberg, 
whose ideas of rule following had a strong influence on the birth of the 
Rechtsstaat, but he was no believer in the rule of law as such. As for the 
other two protagonists of Oakeshott’s story, Smith and Bentham, they 
at least are part of the British political culture—even if they are a bit far 
away from a pronounced conservative stance. In fact Bentham is not less 
than a philosophical radical, whose political ideas were sometimes also 
quite radical. All in all, the list of Kant, Smith and Bentham does not 
seem to fit very well the picture of Oakeshott as a conservative legend.

The second point I would like to make is that there was an obvious 
potential in Oakeshott’s term of nomocracy that he seems to have missed. 
Compared to the Romans, who had a civilisation in which law played a 
major role, the Greeks did not have an autonomous realm of law in their 
social life. The term nomos therefore does not simply translate into the 
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modern English idiom of the law. Its meaning was much less well defined 
than the present day English term: it included all kinds of social norms, 
from customary law to manners and morals. In fact, it could have been 
interpreted to refer to socially transferred traditions, including the com-
monly held and cherished values in the most general sense of the word. 
And this interpretation—quite in line with the Burkean interpretation of 
the common law and the ancient constitution24—could have been used 
by Oakeshott to show the conservative-tradition-based dimension of the 
notion of nomocracy.

This opportunity has been left out here, and one could easily argue at 
this point that this is because Oakeshott’s own point of view is less con-
servative; it is closer to a classical liberal one. My argument would not 
go that far. Although I do not think that in the British tradition these 
two standpoints are so far away, I tend to think that Oakeshott is much 
closer to the conservative pole. To defend this view, this I turn now to 
Oakeshott’s famous essay.

iV
On Being Conservative was first presented in 1956 as a talk at the 
University of Swansea, and its first written version appeared in the orig-
inal edition of the collection of essays entitled Rationalism in Politics 
(1962). This volume served to position Oakeshott in the forefront of 
post-war British conservatism. And therefore, this essay is of crucial rele-
vance in that volume and in Oakeshott’s whole oeuvre.

The British political thinker is cautious enough to make it clear at 
the very beginning of the paper that his “theme is not a creed or a doc-
trine”25; in other words, it is not about the meaning of political con-
servatism. This is, however, to a large extent only a rhetorical strategy, 
dictated perhaps partly by the given (academic) political context of the 
lecture. Parts three and four of the essay are directly addressing the issues 
of political conservatism. And perhaps we are not surprised—after hav-
ing seen that his lecture series on the history of political thought ended 
with his remarks on government—to find that he approaches political 
conservatism through examining its “beliefs about the activity of govern-
ing”.26 He states that in his view conservatism should not claim a natural 
law basis for politics. This way of thinking is not much more than “the 
observation of our current manner of living” together with the belief 
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that “governing is … the provision and custody of general rules of con-
duct, which are understood, not as plans for imposing substantive activ-
ities, but as instruments enabling people to pursue the activities of their 
own choice with the minimum frustration”.27 This is remarkably close to 
the definition of nomocracy in the lecture series. This can be seen from 
the overlap of the two vocabularies (custody, rules, substantive activities, 
pursue). And even more importantly from the fact, that in both cases 
priority is given to the individual’s preferences over anything else. The 
most interesting point, however, is the fact that this description is applied 
here not simply to a specific form of government, but to political con-
servatism as such. The argument here—which substantiates that such a 
form of government is rightly called conservative—is rather shortcut: 
as these rules of conduct are the instruments securing individual free-
dom of choice, they are entitled to be conserved. And yet this typically 
English, common sense and sober account is quite convincing exactly 
because of its sobriety. In line with the Humean and Burkean criticism 
of philosophical politics, Oakeshott is quite ready to admit that he can 
offer only a minimalist account of governing (he claims, e.g., that “the 
inclinations of government are to be found in ritual, not in religion or 
philosophy”28). He is, as we have seen in the Lectures, aware of more 
sublime accounts of it, including dreamy visions of a better future, but 
he finds them rather shaky. This is because they do not fit our “current 
condition of human circumstances”,29 which he described in the first two 
parts of the essay under the term of the conservative disposition. But 
why exactly should we prefer the current circumstances? First of all, he 
provides a sceptical argument about human leadership potentials: “it is 
beyond human experience to suppose that those who rule are endowed 
with a superior wisdom … which gives them authority to impose upon 
their subjects a quite different manner of life”.30 In his view, they can 
have only very limited roles to play. And yet these roles are necessary, 
even essential: “to resolve some of the collisions … to preserve peace … 
by enforcing general rules of procedure upon all subjects alike”.31 To 
preserve peace is to preserve present conditions—this is an obvious way 
to argue for the conservative disposition in the operations of a political 
government. Most of the time there is no need to innovate to preserve 
peace, in this sense governing differs from enterprise. With some exag-
geration, he claims that the only thing to do is to make parties inter-
ested in keeping peace, by enforcing laws of procedure, i.e. “to provide a 



186  F. HÖRCHER

vinculum juris”, “a bond of law”, 32 which secures for the association the 
authority established by the self-government of the individual members.

To be sure, Oakeshott does not seem to be a traditionalist conserv-
ative even here (a point which will be relevant when we see his critical 
remark on Burke). Rather, he sounds like a “status quo conservative”, 
if one needs a label to identify him. And even the status quo can be 
given up in his view, if there is a need for that to preserve peace and 
avoid greater collisions. He is ready to allow the government to inno-
vate. Here, his only point is to prefer common law-like “small adjust-
ments”33 as opposed to grand-scale transformations. Innovation should 
only reflect the external circumstances (beliefs and activities) and never 
simply impose change. Caution is required in every act of governing, as 
it can easily “inflame and direct desire”.34 The outburst of emotions in 
politics can cause serious problems, as humans are already too passionate 
without the direct involvement of government, and therefore, this latter 
should rather direct its efforts to moderate existing passions instead of 
raising new ones: “to restrain, to deflate, to pacify and to reconcile; not 
to stoke the fires of desire, but to damp them down”.35 This is an avow-
edly anti-activist, and even more an anti-populist vision of the office of 
government, one that is aware that the risks are much higher to cause 
serious social calamities by a progressivist, hyper-active attitude than the 
hopes of certain advantages gained by it. In fact, this consideration can 
be seen as Oakeshott’s own critique of a populist kind of conservatism. 
The subjects, if they think on the long run, will receive the merits pro-
vided by this government with “loyalty … respect and some suspicion, 
not love or devotion or affection”.36

All these cautious remarks sound traditionally British. Both the sus-
picion against political passion and desire, a returning theme of British 
political thought in the long eighteenth century, due to the experience 
of the chaos and internal disorder of the seventeenth century, and the 
philosophically underpinned caution towards the deeper, metaphysical 
aims and expectations of politics, expressed by an advocacy of humour 
and irony instead—reminding us of the writings of the Third Earl of 
Shaftesbury.37 The phrases used by Oakeshott in connection with this 
latter point sound very Shaftesburian: irony, raillery, mockery, inertia, 
and scepticism. These two aspects (to avoid strong passions and to inject 
humour into politics) are once again stylishly summarised in the follow-
ing succinct formulation: “the conjunction of dreaming and ruling gen-
erates tyranny”.38
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V
By now, I hope it is clear, how this essay suggests interpreting the 
counter-concepts of telocracy versus nomocracy. At first sight, it might 
seem to be not much more than a reworking of Isaiah Berlin’s distinc-
tion between negative and positive liberty, a vindication of liberalism 
in the Kantian (and for that matter, Rawlsian) paradigm. However, if 
we read it with On Being Conservative in the background, we see that 
its minimalism is not simply an overestimation of a neutral state and a 
simple-minded focus on individual rights. Rather, it is drawing the rea-
sonable political conclusion from a rather sceptical account of human 
nature, provided in On Being Conservative. To illustrate this philosoph-
ical choice of a sceptical account of human nature his list of preferred 
authors in On Being Conservative seems rather different from the ones 
listed above: “there is more to be learnt about this disposition from 
Montaigne, Pascal, Hobbes and Hume than from Burke or Bentham”.39

As we see, here Bentham is not an idol, as he is in the description 
of nomocracy. This difference might be explained by the fact that here 
Oakeshott’s view of man is the key issue, and there he wants to pres-
ent the British nineteenth-century hero of the rule of law. On the other 
hand, it is more surprising to find that Burke is a counterexample here. 
After all, if someone were sceptical about human nature, Burke indeed 
was. If one searches for an explanation of Oakeshott’s criticism of Burke, 
an explanation might be that Burke’s views of human nature can be 
interpreted as still belonging to the natural law tradition, which is highly 
problematic for Oakeshott.40 His tradition is a secular scepticism, based 
on historical contingencies, and not a scholastic-dogmatic type, or an 
orthodox traditionalist one.

But even if we have problems to explain his counterexamples, 
Oakeshott’s favourites in On Being Conservative (Montaigne, Pascal, 
Hobbes and Hume) circumscribe a very well defined view of the human 
condition, which helps us to make sense of his less explicit account of the 
concept of nomocracy in the other lecture series. If we compare the two 
lists (Kant, Smith, Bentham versus Montaigne, Pascal, Hobbes and Hume) 
they do seem to be a bit contradictory. But they serve different functions. 
One is strictly about the office of government, while the other one is about 
Oakeshott’s views of human nature, and perhaps the two lists together (as 
the two lectures together) might give a better account of Oakeshott’s com-
plex political philosophy than either of them alone. These themes will come 
together in his last masterpiece, On Human Conduct (1975).



188  F. HÖRCHER

notes

 1.  Michael Oakeshott, Lectures in the History of Political Thought, eds. Terry 
Nardin and Luke O’Sullivan (Exeter: Imprint Academic, 2006), 471.

 2.  Oakeshott, Lectures, 471.
 3.  Michael Oakeshott, Rationalism in Politics and Other Essays (Indianapolis: 

Liberty Press, 1991), 407–37.
 4.  Michael Oakeshott, On Human Conduct (Oxford: Oxford University 

Press, 1975).
 5.  Oakeshott, Lectures, vii.
 6.  Robert Grant, Oakeshott (London: Claridge Press, 1990), 19.
 7.  Ibid., 469.
 8.  Ibid., 471.
 9.  Ibid., 473.
 10.  Ibid., 475.
 11.  Ibid., 475.
 12.  Ibid., 475–76.
 13.  Ibid., 478.
 14.  Ibid., 479–80.
 15.  Ibid., 480.
 16.  Note, that security is not directly important in the Marxist theorem, while 

it plays a crucial role in the Grand Inquisitor’s narrative of Dostoyevsky, 
which is a biting criticism of socialist doctrines.

 17.  Oakeshott, Lectures, 483.
 18.  One should note the reference to the historical expression “the pursuit of 

happiness”.
 19.  Michael Oakeshott, Lectures, 483–84.
 20.  Ibid., 484.
 21.  Ibid., 490.
 22.  Ibid., 484.
 23.  Michael Oakeshott, Rationalism in Politics, 12.
 24.  See J.G.A. Pocock, The Ancient Constitution and the Feudal Law: A Study 

of English Historical Thought in the Seventeenth Century, Reissue with a 
Retrospect (Cambridge: Cambridge University Press, 2009).

 25.  Oakeshott, Rationalism in Politics, 407.
 26.  Ibid., 423.
 27.  Ibid., 424.
 28.  Ibid., 428.
 29.  Ibid., 426.
 30.  Ibid., 427.
 31.  Ibid., 428.
 32.  Ibid., 429.



9 GOVERNMENT AS A BRITISH CONSERVATIVE UNDERSTANDS IT …  189

 33.  Ibid., 430.
 34.  Ibid., 432.
 35.  Ibid., 432.
 36.  Ibid., 433.
 37.  Third Earl of Shaftesbury, “Sensus Communis: An Essay on the Freedom 

of Wit and Humour,” in Shaftesbury: Characteristicks of Men, Manners, 
Opinions, Times (1711) (Indianapolis: Liberty Fund, 2001, I–III) vol. I, 
37–94.

 38.  Oakeshott, Rationalism in Politics, 434.
 39.  Ibid., 435.
 40.  For this interpretation of Burke see Peter J. Stanlis, Edmund Burke and 

the Natural Law (Ann Arbor, MI: University of Michigan Press, 1958).



191

CHAPTER 10

Global Governance  
and the “Clandestine Revolution”:  

From the Legal State to the Judicial State

Agostino Carrino

i
Recently both the use and the theory of “governance” entered a new 
phase that might indicate the exhaustion of this idea’s evocative force 
and of its explanatory might for real processes. Out of date is now the 
work of political analysts, economists, sociologists, and jurists, who in 
the first twenty years of the past century tried to explain the differences 
between the various types of “governance” and the new path of social 
organization that marked the entrance of mankind in the “global” world. 
This new world was intended as a place where the old concepts of pol-
itics and law, State and sovereignty, authority and decision, power and 
government gave way to a progressive, peaceful, and rational universe in 
which human rights would rule over the actions of individuals and the 
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institutions empowered with managing the relationship between individ-
uals and groups. This was in the light of a new liberal revolution accord-
ing to which history had reached its end.

Global governance was presented as the alternative of a renewed, 
“humanitarian,” and “democratic” enlightenment to every form of 
authoritarianism. As the French sociologist André-Jean Arnaud, an 
enthusiastic observer of this phenomenon, wrote,

parler de gouvernance, c’est en finir avec le type de gestion pyramidal 
et autoritaire, c’est y introduire tous ceux qui sont concernés, c’est faire 
prévaloir les compromis sur le conflit, entre acteurs ayant des intérêts 
divergents. C’est remplacer, dans les relations entre pays, au niveau global, 
une logique de relations internationales qui nous vient de la philosophie 
politique et juridique du 18e siècle, par une approche complexe de prise de 
décision démocratique permettant une participation de tous les intéressés 
aux affaires internationales. Le développement d’une gouvernance globale 
ne serait plus le résultat d’un processus de prise de décision top-down, 
mais plutôt d’un projet commun.1

What is implied here, as one can ascertain from this definition, is a plain 
ideology, a new form of anti-political utopia, which, as with every uto-
pian ideology, conceals in itself projects and purposes whose nature is 
anything but abstract. Quite the contrary, they are often very tangible. 
There is no need to suspect the good faith of the theorists of the cosmo-
politan and participatory democracy à la Held, Beck, Archibugi, etc. One 
might view this as a narrative that transforms real processes from wishful 
thinking and misinterprets actual socioeconomic transformations as hav-
ing normative purposes which often coincide with the interests of finan-
cial élites engaged in world business. Utopia should replace history and 
its harsh replies. But history is not ended; new and more serious dangers 
threaten the modern man struggling with an unprecedented crisis, not 
only economic ones, but also ones impacting civilization itself.

History has restarted its engines and the illusions of the bleeding 
hearts, one after the other, are miserably collapsing. Anyway, it would 
be a serious mistake not realizing the damages that this recent anti-po-
litical humanitarianism, based on the so-called values of the “human 
rights,” globalization and governance, has created. It is indeed an error 
of judgment to consider governance as a process, on some level, neutral,  
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according to the suggestions of certain sociologists. One among the 
major scholars in this vein, R.A.W. Rhodes, offered a definition of the 
phenomenon: “Governance refers to self-organizing, interorganizational 
networks characterized by interdependence, resource-exchange, rules of 
the game and significant autonomy from the State.”2 Autonomy from the 
State, or rather the refusal of the State, of this magnificent construction  
of the post-Renaissance European civilization (and as such endowed of 
a plain political character), is an undeniable element of this new form 
of rationalistic ideology, whose purpose is world government and per-
petual peace—a kind of ideology of which Oakeshott was rightly sus-
picious. Not at random did he criticized rationalism and ideologies, as 
Timothy Fuller observed, but because he thought that they “promoted 
… a philosophically mistaken understanding of human reason and how 
it works, and derivatively because he thought [they] magnified the dan-
gers of political misjudgment in assuming that we can know where we 
are going and how to get there, what he called the pursuit of perfection 
as the crow flies.”3

At the same time, it has also been observed that governance rep-
resents an overcoming of the classical distinction between State and 
civil society: Acting at a private level, the State loses its character of 
a sovereign entity, whereas the private citizens lose their quality 
of holders of private interests. This has led to a confusion that, for 
now, has caused no more than pure and simple self-referential, soci-
ological hypothesis; anyway, its purpose is to legitimate the cancella-
tion of what has been the essential character of Western civilization 
from ancient times until now, namely the distinction between what is 
“political” and what is not.4

The rationalism identified by Oakeshott as distinctive of a certain 
mode of modern politics, or rather of its last phase, finds, however, a 
practical tool that is as dangerous as it is effective. We could say that the 
ideology of the global governance is the postmodern translation of the 
legal cosmopolitanism that considers judges—for example, the judge of 
Hans Kelsen’s civitas maxima, a sort of Weltstaat—empowered with the 
capacity to produce a radical disillusionment of the world in the name 
of “technique.” This practical tool is offered by the increasingly political 
(but basically anti-political) office of the courts, national, supranational 
(like the Court of Justice or the European Court of Human Rights) and 
international.
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ii
Since I am a lawyer, I will restrict myself to pointing out how the idea 
of governance, along with its armed branch (the courts) endangers the 
fundamental principles of rule of law. The rhetoric of governance, which 
had to supplant State and government, has begun to crumble, but still 
remains the concrete effect of governance qua ideology, a bad ideology. 
Governance has two historical foundations: from one side, the real crisis 
of the welfare State beginning with the 1970s; from the other side, the 
policy of the World Bank, to whose officials we own the early elaboration 
of the concept of governance.

Beforehand, in order to avoid a misunderstanding, I have to remark 
that neither “governance” nor judicial activism can be interpreted as a 
postmodern form of “civil association.” In fact, contrary to Oakeshott’s 
idea of civil association, governance implies an entrepreneurship which 
aims, through the fading of all the traditional, “vertical” relationships 
of power and the forms of its regulation (rule of law) to an “hori-
zontal” organization5 endowed with the task of cancelling the clas-
sical differences between political associations or “societates”: In other 
words, “governance” is the “post-modern” form of the politics of faith 
deprived of any politics of skepticism. Not by random, as one reads in 
the Report by the UN Commission on Global Governance (Our Global 
Neighborhood, 1995), “There is no alternative to working together and 
using collective power to create a better world,” a better world which 
seems to me to be the clear manifestation of what Oakeshott termed 
the politics of faith, transplanted now on a global scale. In fact, it’s also 
written in the Report, “the development of global governance is part 
of the evolution of human efforts to organize life on the planet, and 
that process will always be going.” Governance is nothing else than the 
organization of human life according to principles that someone consid-
ers to be the best for mankind. Its justification is that governance is to 
be seen as founded on consensus, while government on command; An 
idea quite wrong, since no government could act legitimately without 
a certain amount of citizen consensus. But government implies exactly 
authority, i.e., the maintenance of a political relationship, since politics 
is an ontological dimension rooted in every man. Through abolishment 
of national governments, the ideologists of globalization and its govern-
ance plan to abolish a constitutive part of humans as participants in a 
civil association.
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So, governance means the attack brought to an essential part of 
Western civilization that is to the political dimension of being human. 
And, this in particular, if one considers that what seems to be only formal 
(the rules of the rule of law) are never really only “formal,” but always 
also substantial; as has been noted as far as Oakeshott’s civil condition is 
concerned—a condition that the English philosopher wants to be “for-
mal, not substantive,” in which cives are related “solely in terms of their 
common recognition of the rules which constitute a practice of civility.”6 
This relationship (hence Mr. Bhuta’s criticism),

is formal only in the sense that it is distinguished from a relationship 
entered into in order to attain a particular satisfaction or common good 
(the enterprise association). It is my contention that the relationship has 
(considerable) substance in the same sense that all practices have sub-
stances, emerging as they do from particular ways of life, traditions, ver-
naculars of social and political being and a ceaseless flow of antecedent 
historical events. The common recognition of the rules is also at the same 
time a common and unconditional acknowledgement of the authority of 
the respublica and the obligations it imposes and can enforce.7

In other words, what governance is questioning is the very existence of 
a public sphere that is legitimate as such, i.e., of a legal system which  
is politically legitimate thanks to its intrinsic morality; actors of global 
governance not only are not interested in this, but civitas is to them, 
from many points of view, a foe.8 Global governance appears to be the 
postmodern ideological form of a process of neutralization and de- 
politicization that finds exactly in the Judicial State both its tool and  
its end. It is a double-sided ideology: from one part the refusal of the 
verticality of government, from the other the primacy of Richterrecht, of 
the law created by courts.

What is under criticism, from the theorists of global governance  
and of the so-called legal interpretivism justified through principles, as 
argumented for instance by Ronald Dworkin, is not only the proce-
dural justification of the validity of a legal system, but also the political  
foundation—what Carl Schmitt would call the fundamental political 
decision—that in a more general meaning a law must possess in order to 
be the valid law of a given society endowed with its own jus, its intrinsic 
righteousness or legitimacy. From this point of view, I can easily envi-
sion that Oakeshott, who already had the opportunity to criticize the 
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Dworkin judge, a judge who “usurps the office of legislator,”9 would be 
a harsh critic of the judges’ legislative power and also the power of the 
so-called independent administrative authorities, a power which repre-
sents an effacement of the very foundations of the separation of powers. 
It is better if the authority inheres in the proper offices, specifically that 
of the legislator, which has to be a sovereign one in order that the rule 
of law be kept alive. Even though in Oakeshott’s thought lex and jus are 
concepts not always completely clear, I think that the spirit of his phi-
losophy as far as law and politics are concerned would turn today to a 
path absolutely contrary to each form of rights-based judicial activism, 
which represents the contrary of that association’s mode that we call rule 
of law: “And what it has no room for is either a so-called Bill of Rights 
(that is, alleged unconditional principles of jus masquerading as them-
selves law), or an independent office and apparatus charged with consid-
ering the jus of a law and authorized to declare a law to be inauthentic if 
it were found to be ‘unjust.’”10

As Stephen Turner rightly comments: “The Rule of law has no 
place … for courts applying the principles of Natural Law to determine 
whether a law is just, or conforms with the will of God, or even one 
concerned with what one would now call ‘social justice.’”11 And what 
are the principles of the Dworkin’s judge if not natural law interpreted 
according the “values” proper to a specific ideology, the “liberal” and 
“humanitarian” one based upon continuously new and more and more 
crowdy “bills of rights”? We are witnessing to a series of usurpations of 
functions—a parliament which pretends to administrate instead of leg-
islate, courts which are not limited to implement laws but create new 
laws, a government which is no more able to govern—that endanger the 
very foundations of the historical process that brought to the birth of the 
modern State, the tension between societas and universitas. The outcome 
is the final lost of State authority, a fact that has until now allowed the 
creation of several narratives about the “death” of the State.

This project of dismantling of the classical forms of Western poli-
tics, on one side always in tension between faith and skepticism, on the 
other founded on the separation of powers and the rule of law, grows 
significantly through the strengthening of the judicial power. When one 
talks about governance, a phenomenon tightly bound with the concept 
of globalization, so much that normally one talks about global govern-
ance, the focus is often on the economic aspects. Yet, there is another 
side which is worth mention: the phenomenon of the so-called global 
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judiciary network, which implies exactly a kind of “governance”: By 
the judicial power through an office that, while globalizing, pretends 
to be the ultimately decision maker on important sides of peoples’ and 
individuals’ lives in the name of, for instance, human rights and world 
peace. In particular, Anne-Marie Slaughter12 has stressed the role played 
by courts in this new world order, a role that looks specially relevant as 
far the European law is concerned, where the Court of Justice not only 
has been, in the past decades, the real engine of the integration process, 
attributing to the treaties the role of a constitution, but also has been 
recognized expressis verbis (in the Lisbon Treaty) as having a control 
function that can also reach an ultra vires activity. This is read for exam-
ple in the Art. 263 TFUE (ex. Art. 230 TEC):

The Court of Justice of the European Union shall review the legality 
of legislative acts, of acts of the Council, of the Commission and of the 
European Central Bank, other than recommendations and opinions, and 
of acts of the European Parliament and of the European Council intended 
to produce legal effects vis-à-vis third parties. It shall also review the legal-
ity of acts of bodies, offices or agencies of the Union intended to produce 
legal effects vis-à-vis third parties.

This means that European “governance” keeps a control function in the 
Court of Justice, which is by now the legal source of the European law, a 
“soft,” mobile law, which can be continuously “upgraded” according to 
the court’s policy.

iii
The courts’ power at the “regional” and world levels is anyway only the 
transposition of a process self-evident already at national level. This is clear 
in the civil law countries, but also in those originally of common law, as 
the USA. It is a common problem, well known under the label of “judi-
cial activism.” The overwhelming power of the so-called judge of the laws 
can be criticized from several points of view: In this field, it is instructive 
to consider the attitude of a US constitutional lawyer, Robert Bork, who 
was an advocate of the originalist interpretation of the constitution and a 
theorist of the judge as a “neutral” office. In his books, especially Coercing 
Virtue,13 Bork tirelessly exhorts courts to stay true to the original meaning 
of the US Constitution and to leave policy-making to legislators.
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Bork’s book presents a strategic limit. In fact, inter alia, Bork con-
demns the judicial imperialism especially because judges want to bend 
things politically in a socialist perspective. They appear as the expression 
of a liberal conspiracy, as representatives of a left intellectual class who aim 
at changing the existing social relationship with the purpose of imposing 
a special political consideration imbued with values which do not belong 
to most people. In this way, the judge becomes a legislator on the basis of 
his own subjective feelings; he does not enforce the existing law, but cre-
ates a new one, politically oriented according to his own prejudices.

But it is also true that if today one can say that often judges act as 
progressive politicians, this does not mean they will act the same way 
also in the future, for in the past they acted politically in a conservative 
and a reactionary mode, as during the Weimar Republic in Germany, or 
when the US Supreme Court defended the rights of enterprises against 
workers.

In fact, the problem of the Judicial State is a structural problem of 
the Legal State: The advent of the Judicial State is at the moment an 
unavoidable process written in the contradictory origins of the modern 
State. Bork, too, admits that the real problem consists in the fact that 
“we have so far found no way to retrieve constitutional law from the 
exclusive control of judges and to restore it to democratic legitimacy. 
Such action would require that judges conform their rule to principles 
actually found within the constitutions they apply and, in turn, practice 
republican virtue.”14 Not by random, in Bork’s books one detects not so 
much anger as resignation. Judicial “imperialism” and justices as “moral 
teachers”: This seems to be our fate.15

There is a gap produced by a loss of authority of the State, under 
attack by non-political ideologies and also owing to what Oakeshott 
defined “politics of faith.” It is in this void between legality and legit-
imacy that the judicial power finds its strength, not only exercising a 
substitute role, but also pretending a power of its own, self-founded and 
no more cooperative with others in the framework of the State’s unity. 
This new judicial power doesn’t aim at enforcing the existing law, it is 
a fundamentally autonomous power that cancels the limits between the 
powers in the name of higher “charters of rights”; what had to be done 
by governments is today left in part to the so-called independent author-
ities, endangering in a substantial way the enforcement of the rule of 
law.16 It is a process that in the West found its most significant phase 
in the USA during the years of the Warren Court and the practice of 
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this Chief Justice to “choose fundamental values” at his discretion 
when deciding cases. “No argument,” says Bork again, in a prescient 
essay, “that is both coherent and respectable can be made supporting a 
Supreme Court that ‘chooses fundamental values’ because a court that 
makes rather than implements value choices cannot be squared with the 
presuppositions of a democratic society.”17

The process of neutralization and depoliticization, emphasized by Carl 
Schmitt and with whom I believe Oakeshott could fundamentally agree, 
has been showed by Duncan Kelly in a recent essay to have experienced 
an acceleration in the shifting of constitutional Legal State toward the 
Judicial State.18 It is an objective process which finds its argumentation 
in the ideology of global governance and in the “positive” law of the 
charters of rights. They try to give a justification which is, in my opin-
ion, a counter-justification insofar as what really matters in a well-ordered  
society are duties and obligations on which also rights have to be found. 
As Timothy Fuller observed talking about the rule of law, “[i]n this 
respect, Oakeshott was skeptical of appeals to Bills of Rights and to 
Natural Law arguments insofar as they encourage appeals to substantive 
considerations above and beyond the law.”19

iV
From one side, we can agree with the fact that the (modern) State is 
not dead and that is good it is not; from the other side, it is evident that 
the State is undergoing a phase of deep crisis, that is depriving it of the 
authority it in the past had been able to prove it had, whether that be 
the liberal Legal State, the Napoleonic State, the authoritarian State of 
Bismarck, the fascist State or the so-called welfare State.20 The State loses 
its authority not only when, as in the worst period of the welfare State 
in Europe, it intervenes deeply in social and economic relationships, 
coming to be owner and producer of cars, ships or foodstuffs (French 
President Macron is doing something similar in this time). The State also 
loses its authority—that is, its legitimacy—when one of its powers over-
whelms the others breaking an equilibrium, which is in the Legal State 
always fragile and precarious based on the division of powers. The pres-
ent-day judicial activism represents, from this point of view, the most 
serious danger for the authority of the State based on the rule of law. 
Global governance and human rights imperialism hold out a new form of 
universitas which limits more and more the individual’s freedom.
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Ultimately, global governance represents the ideological attempt 
to imagine a human community at a worldwide level kept together by 
rights valid everywhere as they are “discovered” by judges and scholars 
of a certain political bent independent from any national empowerment, 
without the need of general and abstract rules enhanced at a national 
level. This project can be described as a teleocracy focused on the pro-
gressive effacement of every cultural and historical difference. Here, we 
assist in a radical reversal of the premises which led to the birth of the 
modern State: An attempt to rationalize all human relationship. Hence 
the courts, be them constitutional, supranational or international, rep-
resent a fundamental element and tool of a humanitarian and moralist 
project based on the idea to impose a pensée unique everywhere for all 
peoples and individuals. Men don’t deserve an equal treatment on the 
basis of their own individual rights (be they “natural” or enhanced by 
the State) and as human beings anymore; the courts have the moral duty 
to treat everybody in all circumstances as equals, in the sense that the 
judge’s moral “compassion” must lead him to favor people considered at 
a disadvantage for belonging to a certain group—blacks, homosexuals, 
workers, immigrants, and so on—because that particular group has the 
scars of having been persecuted, discriminated, and mistreated.

From this perspective, judicial activism seems to be the final outcome 
of rationalism as described by Oakeshott. The definition of the rationalist 
can apply to the new “wise” judge who knows the secrets of the moral 
law: He “never doubts the power of his ‘reason’ … to determine the 
worth of a thing, the truth of an opinion or the propriety of an action. 
Moreover, he is fortified by a belief in a ‘reason’ common to all mankind, 
a common power of rational consideration.”21

The postmodern judge, exponent of this universal reason, no longer 
needs the positive rules or the common law or the constitutions: He 
already knows the “truths” at the basis of every “rational” activity. The 
judicial interpretation based on principles and values as defended by 
Ronald Dworkin, Robert Alexy, and others needs only the judge’s rea-
son, that grasps in the tables of universal values the “truth” carved on 
them, or rather the universal reason as it appears to its interpreters who 
more than anyone else are provided with the moral knowledge needed 
to pronounce morally and rationally legitimate sentences. The activist 
approach is wanting to be authorized by the constitutions, and it’s the 
only authorization that judges accept from a positive legal text. Judges, 
Roger Scruton wrote criticizing Dworkin, “must call on principles that 
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have a different authority from that of the rule issued by the legislature. 
Those principles are permanent features of the judicial process, invoked 
in the application of law even to central and unproblematic cases.”22

Judges act, having in mind two premeditated goals (values): justice 
and equality. But justice and equality are concepts, values, principles, that 
are extremely vague and also self-contradictory; when left to the judi-
cial discretion, they become powerful ideological weapons in the service 
of a determinate political ideology, this independently from the fact that 
judges are not aware of that. So, the Judicial State is a form of practice 
tied to the “politics of faith.” What is more and more serious is the fact 
that the “politics of faith” as it has been put in practice by courts is no 
longer a single pole in tension with another. Quite the contrary, it has 
become a one-directional movement toward a higher and undisputable 
goal: “discovery” and protection of new rights of man. What I mean is 
that in the history of the modern State, politics has always been in ten-
sion between the two poles of “politics of faith” and “politics of skep-
ticism.” Even though sometimes the “politics of faith” was a necessary 
choice (for example in war periods), the movement has always alternated, 
while now the pendulum has stopped on one of the two poles: “poli-
tics of faith.” Only a few today dare to put in doubt the civilizing and 
progressive function of “human rights” rhetoric and humanitarian cos-
mopolitism. Besides, Supreme Courts are ultimately decision-makers, 
that is to say, sovereign. Their judgments are final.

V
The Judicial State seems to be the final outcome of the modern State’s 
ambiguities and the contradictions that affect the concept of rule of law, 
too.23 Oakeshott did not omit to stress the ambiguities of the modern 
State and modern politics, that is why he can be helpful in the criticism 
of this intellectual deviation, particularly if we understand and try to 
solve some of the difficulties in Oakeshott’s thought on the law, since 
sometimes he too seems to run into a form of utopianism when the 
refusal of purposiveness gets too harsh. The rule of law must go down 
in the contradictions of the actual experience, where no practice is ever 
“pure” in itself but always ambiguous and characterized by polar tenden-
cies; it is the only way for the rule of law to be realized and not just 
hypothetical. Oakeshott appears to have a purely internal point of view 
of the rule of law, to speak in Hart’s terms (something similar can be said 
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of Professor Allan recent book, The Sovereignty of Law24). But the sole 
internal point of view isn’t enough. It is also necessary to have an exter-
nal point of view, be it political or sociological, which accepts that dose 
of teleocracy needed in order to avoid some offices in the institutional 
order, for example, the judicial branch, claiming for themselves powers 
that don’t belong to them. As pointed out by David Dyzenhaus:

since neither Oakeshott nor Hayek, and certainly not Hobbes, thought 
that judges could legitimately strike down valid laws on the basis that the 
laws lacked the attributes of jus, all three seem to concede that a demo-
cratic legislature has the authority to use the form of lex to create an 
administrative State dedicated to redistribution. Such a State might lack 
the attributes of lex on Oakeshott’s list from On Human Conduct and thus 
be an affront to the rule of law, but its laws would still have authority.25

In fact, the new situation of power on a global level dictates a number of 
considerations in order to envisage the need to rescue, so to speak, the 
rule of law from itself, or better to rescue it from the danger of becom-
ing, clandestinely, rule by law. Oakeshott stresses that the rule of law 
implies that the courts’ business has to be “that of declaring the mean-
ing of a law in respect of a contingent occurrence.” However, the fact 
that the procedure’s rules “cannot themselves announce such conclusion, 
any more than a law can itself declare its meaning in respect of a con-
tingent occurrence,”26 lets the judge have a wide margin of discretion; 
the extent of this judicial discretion and its keeping within the limits of 
the rule of law depends on the ability of the other State offices perform-
ing their own functions. The present-day crisis of the State has allowed 
the courts to overstep more and more their borders, going against the 
civil association’s rules (and therefore those of the rule of law and of the 
separation of powers) and moved the courts toward an activity more 
functional for a teleological conception of the law. The courts—the con-
stitutional courts in particular—have no interest in the jus of the lex, if 
this jus is a set of formalities guarding for the “prevailing educated moral 
sensibility.” Rather, I would say that this “sensibility” cannot prevail over 
that “sensibility” which is specific to the activist judge, who stands for a 
“universal mind” founded on values and principles—better, “independ-
ent principles,” quoting Oakeshott—and on the human rights rhetoric. 
Courts, in the ideological argumentations of intellectuals like Dworkin, 
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are after all the only subjects capable of rightly interpreting principles, 
rights, and statutes and making them compulsory. In fact, “his ‘politi-
cal morality’ consists almost entirely of rights and claims and makes little 
room for the ideas of duty and obedience.”27

So, the judicial activist is for sure not an ignorant or a corrupt agent, 
but exactly a kind of modern “philosophe” who, to use once more 
Oakeshott’s ironical words, has “a gift of inestimable value to mankind: a 
definitive understanding and language to supersede and to take the place 
of all other understandings and languages.”28

Even though the activist judge as a new philosophe was probably not 
in Oakeshott’s mind, because his idea of the rule of law keeps the courts 
as a central office in the maintenance of the ideal of a government not 
of men, but of laws, it is nevertheless true that, in his words: “doing is 
an understanding, and undeniably in all understanding there is doing.”29 
So, when a judge interprets a statute, he is doing something, i.e., he is 
creating something. Without a limit to this creation, the courts become 
the creators of the law, but on whose authority? Where is the legitima-
cy’s foundation for this activity? When a judge takes a decision apply-
ing precedents or interpreting a statute, his deliberation is a decision; his 
ruling doesn’t have to persuade anybody of its righteousness. But when 
the basis on which he builds is no longer a precedent or even a legal text 
enacted by an elected legislature, but instead a principle or a precept that 
the judge alone considers binding for his jurist’s conscience, his sentence 
won’t be merely a decision that demands obedience, but a decision that, 
aside from obedience, pretends also to be believed based on its univer-
sal and logical validity; even if, as a matter of fact, it is a possible choice 
among several possible choices. Therefore, the argumentation in favor of 
the decision will probably be of a “persuasive” sort: The judge will first 
of all search for other judges’ support, then the support of public opin-
ion and last the support by a certain kind of politics.

But, what is a “persuasive” argument? Oakeshott says:

In short, persuasive argument even as an auxiliary to action is itself action; 
it is the diagnosis of a situation (the task of persuading another to perform 
a chosen action), deliberation about what will persuade (namely, about 
the beliefs and opinions and perhaps the interests of an audience in rela-
tion to an action), the choice of an utterance related to an imagined and 
wished-for outcome (these others persuaded) and the resolve to make the 
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utterance. It was in virtue of these considerations that Plato identified per-
suasive discourse as inherently corrupting utterance, especially where the 
audience is large and miscellaneous, and conduct (of which persuasion is a 
postulate) as an inherently corrupting engagement.30

His definition is convincing and, even if it represents a general view, I 
consider it fruitful to use in the case of judicial power.

I am not saying that the so-called activist judges are corruptors of the 
public opinion, but if those who decide on the basis of their beliefs and 
principles are convinced of their own choices, they will try to do their 
best to convince, in a persuasive way, the others. Oakeshott notices fit-
tingly that: “there is nothing whatever to correspond with the cor-
rupt and corrupting expressions, ‘collective understanding’ and ‘social 
learning.’”31

The judge can act properly only if he complies with what justice and 
the rule of law require; these are already given in a society seen as a prac-
tice of agents who produced, in history, a given structure or form of the 
action that can’t be changed by a judge’s will, in particular if this change 
is attempted on the basis of abstract principles, such as man or society: 
“Man has no moral or intellectual stature, Society has no moral or intel-
lectual worth.”32

It is no coincidence that the activist judge attempts to give voice to 
a “social consciousness” that doesn’t exist and, in the end, is only that 
particular judge’s conscience, that dictates his own personal interpreta-
tion on what is right and what is wrong, a decision which then the judge 
imposes on others. Judicial activism, from this point of view, is only 
the outcome of the lost of authority of the modern State, a casualty of 
the crisis of politics already stressed by Carl Schmitt in his works of the 
1920s and 1930s of the last century. “Reason,” in its postmodern forms, 
seems to have prevailed on history and historical reasons. It is exactly in 
this loss of historicity that modern constitutions lose their legitimacy. As 
has been pointed out:

Legitimacy … rests on believing in a story about the political system: 
where it has been and where it should be going … [F]or this reason judg-
ments of legitimacy require that members of the political community be 
able to see themselves as part of a political project that extends over time 
… Legitimacy requires an ability to see both the past and the present as 
part of a collective undertaking that begins in the past and extends out-
ward into the future.33
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This collective undertaking takes place within a debate, a controversy, a 
political conflict on how to understand our own system, our own politi-
cal constitution. The constitution, in fact, is nothing more than the com-
mon symbolic space within which political conflict moves: “The task for 
democratic theorists and politicians should be to envisage the creation of 
a vibrant ‘agonistic’ public sphere of contestation where different politi-
cal projects can be confronted.”34

It is unlikely that this process can be stopped, but, at least, scholars 
have the duty to mark the limit beyond which the non-compliance with 
these rules opens up the road to the practice “of what has been called ‘a 
sovereign prerogative of arbitrary choice.’” We are looking at an ongoing 
until now more or less “clandestine” revolution,35 that is leading toward 
a Judicial State; a revolution which attempts to overcome the “unre-
solved tension” of the modern State between societas and universitas, 
shifting it toward universitas, that is the realm of utopia, of blind faith. 
However, if this Judicial State is an inevitable outcome, a State where 
judges make their decisions on the basis only of what they regard, from 
their moral point of view, as the “higher law,” we have at least the moral 
duty to understand and expose what is going on.

notes

 1.  André-Jean Arnaud, La gouvernance: Un outil de participation (Paris: 
LGDJ, 2014), 79–80. Cf. the essays collected in Gunnar Folke 
Schuppert (Hrsg.), Governance-Forschung: Vergewisserung über Stand 
und Entwicklungslinien (Baden-Baden: Nomos, 2005), especially Renate 
Mayntz, Governance-Theory als fortentwickelte Steuerungstheorie?, 11–20. 
In the perspective of a favorable reconstruction of “governance” see 
Gunnar Folke Schuppert, Governance und Rechtssetzung: Grundfragen 
einer modernen Regelungswissenschaft (Baden-Baden: Nomos, 2011).

 2.  R.A.W. Rhodes, Understanding Governance: Policy Networks, Governance, 
Reflexivity and Accountability (Buckingham: Open University Press, 
1997), 15.

 3.  Timothy Fuller, “Jacques Maritain and Michael Oakeshott on the Modern 
State,” in Reassessing the Liberal State: Reading Maritain’s “Man and 
the State”, eds. Timothy Fuller and John P. Hittinger (Washington, DC: 
American Maritain Association, 2004), 30.

 4.  “[D]i.e. abendländische Sozialordnung seit der Antike bis in unsere Zeit 
hinein bestimmt wird durch die Unterscheidung von Politischem und 
Nichtpolitischem,” Wilhelm Hennis, Demokratisierung—Zur Problematik 
eines Begriffs (Köln und Opladen: Westdeutscher Verlag, 1970), 24.



206  A. CARRINO

 5.  Cf. Lawrence M. Friedman, The Horizontal Society (New Haven: Yale 
University Press, 1999).

 6.  Michael Oakeshott, On Human Conduct (Oxford: Clarendon Press, 
1975), 121, 128.

 7.  N. Bhuta, “The Mystery of the State,” in Law, Liberty and State. 
Oakeshott, Hayek and Schmitt on the Rule of Law, eds. D. Dyzenhaus and 
T. Poole (Cambridge: Cambridge University Press, 2015), 20.

 8.  “En fait, avec la globalisation des échanges, la gouvernance globale a 
opéré une sorte de transgression sauvage—eu égard à la tradition jurid-
ique—et brutale, de tous les espaces, non seulement économiques et 
financiers, mais aussi politiques, culturels et juridiques. Dorénavant, ce 
sont souvent les firmes transnationales et non pas les Etats ou les institu-
tions internationales qui décident des contraintes opérationnelles pesant 
sur elles, par exemple en matière de droits sociaux fondamentaux.” 
Arnaud, La gouvernance: Un outil de participation, 104.

 9.  Michael Oakeshott, “The Rule of Law” (1983), in On History and Other 
Essays, ed. Timothy Fuller (Indianapolis: Liberty Fund, 1999), 157.

 10.  Ibid., 156.
 11.  Stephen Turner, “Oakeshott on the Rule of Law: A Defense,” Cosmos and 

Taxis 1, no. 3 (2014), 78.
 12.  Anne-Marie Slaughter, “A Global Community of Courts,” Harvard 

International Law Journal 44 (2004), 191–219; and A New World Order 
(Princeton: Princeton University Press, 2004).

 13.  Robert H. Bork, Coercing Virtue: The Worldwide Rule of Judges 
(Washington, DC: The AEI Press, 2003). Cf. also The Tempting of 
America: The Political Seduction of Law (New York: Touchstone, 1991).

 14.  Ibid., 138.
 15.  “Activist courts accomplish their ends by a combination of coercion and 

moral persuasion. Courts inevitably assume the role of moral teachers.” 
Ibid., 12.

 16.  “There is a fundamental difference between human rights and human 
rights law. The importance of human rights in moral thought and polit-
ical deliberation does not necessarily entail any particular institutional 
arrangement. Still, the traditional separation of powers is an intelligent 
way to make provision for government that is capable of securing rights, 
is disciplined by law, and realises democratic self-rule. The rule of law 
and self-government are requirements of justice in constitutional design. 
Statutory bills of rights tend to fail to meet these requirements. They 
expand the scope and significance of judicial discretion and introduce 
considerable uncertainty into the law, which risks undermining execu-
tive action, the legal effect of statutes and the freedom of a representa-
tive assembly to decide what should be done.” Richard Ekins, “Human 



10 GLOBAL GOVERNANCE AND THE “CLANDESTINE REVOLUTION” …  207

Rights and the Separation of Powers,” University of Queensland Law 
Journal 34 (2015), 238.

 17.  Robert H. Bork, “Neutral Principles and Some First Amendments 
Problems,” Indiana Law Journal 47, no. 1 (1971), 6.

 18.  Duncan Kelly, “Reconfiguring Reason of State in Response to Political 
Crisis,” in Law, Liberty, and State: Oakeshott, Hayek, and Schmitt on the 
Rule of Law, eds. David Dyzenhaus and Thomas Poole (Cambridge: 
Cambridge University Press, 2014).

 19.  Timothy Fuller, “Michael Oakeshott on the Rule of Law and the Liberal 
Order,” Law and Liberty, Liberty Fund, Inc., September 2, 2012, 
https://www.lawliberty.org/liberty-forum/michael-oakeshott-on- 
the-rule-of-law-and-the-liberal-order/.

 20.  Cf. Philip Bobbitt, The Shield of Achilles: War, Peace, and the Course of 
History (New York: Norton, 2002).

 21.  Michael Oakeshott, Rationalism in Politics and Other Essays, New and 
Expanded edition (Indianapolis: Liberty Press, 1991), 6.

 22.  Roger Scruton. Fools, Frauds and Firebrands: Thinkers of the New Left 
(London and Oxford: Bloomsbury Publishing, 2015), 79.

 23.  “[T]he rule of law cannot, without qualification, characterize a modern 
European State.” Oakeshott, “The Rule of Law,” 168. Timothy Fuller 
rightly comments: “This is so because the emergence of the rule of law in 
modern times retained a connection to ideas of a higher law. There is an 
ambiguity in the ideas of the rule of law we have inherited: On the one 
hand, appeals to a higher law may suggest that there is a set of substan-
tive social arrangements prescribed by that higher law which is the task 
of humanly made law to implement. On the other hand, the higher law 
may be taken to be a set of precepts or maxims which express background 
conditions for identifying what law properly so called is, and for making 
laws of the sort Oakeshott has been describing. Appeals to Natural Law, 
for instance, may be appeals to a description of the formal character of 
law as such, or appeals to a substantive prescription for how we ought 
to live. Needless to say, this ambiguity must affect the ambivalence we 
experience as to the function or the purpose of the modern State.” Fuller, 
“Michael Oakeshott on the Rule of Law and the Liberal Order.”

 24.  T.R.S. Allan, The Sovereignty of Law. Freedom, Constitution, and Common 
Law (Oxford: Oxford University Press, 2013).

 25.  David Dyzenhaus, “Dreaming the Rule of Law, Law, Liberty and the 
State,” in Law, Liberty and the State, eds. David Dyzenhaus and Thomas 
Poole (Cambridge: Cambridge University Press, 2015), 256–57.

 26.  Oakeshott, “The Rule of Law,” 157.
 27.  Scruton, Fools, Frauds and Firebrands: Thinkers of the New Left, 67.
 28.  Oakeshott, On Human Conduct, 29.

https://www.lawliberty.org/liberty-forum/michael-oakeshott-on-the-rule-of-law-and-the-liberal-order/
https://www.lawliberty.org/liberty-forum/michael-oakeshott-on-the-rule-of-law-and-the-liberal-order/


208  A. CARRINO

 29.  Ibid., 34.
 30.  Ibid., 49.
 31.  Ibid., 87.
 32.  Ibid., 87.
 33.  Jack M. Balkin, Constitutional Redemption: Political Faith in an Unjust 

World (Cambridge, MA and London, UK: Harvard University Press, 
2011), 44–45.

 34.  Chantal Mouffe, On the Political (London: Routledge, 2005), 3.
 35.  See Bernd Rüthers, Die heimliche Revolution vom Rechtsstaat zum 

Richterstaat (Tübingen: Mohr Siebeck, 2014).



209

CHAPTER 11

Three Different Critiques of Rationalism: 
Friedrich Hayek, James Scott  

and Michael Oakeshott

Shekhar Singh

i
The rationalist imposition of doctrines from above has been regarded as 
a serious concern for liberalism and has also posed a general threat to 
human freedoms. Even though it is recognized as a threat, a substantial 
response to rationalist imagination is yet to be agreed upon. While two 
responses to rationalist plans offered by Friedrich Hayek and James Scott 
have been influential in certain academic circles, a closer look at these 
approaches exposes their limitations. It is in this context that a study of 
Michael Oakeshott’s unique critique of rationalism gains relevance.

This chapter proposes that the comprehensive nature of Oakeshott’s 
critique of rationalism sets it apart from other critiques of doctrinal 
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rationalist thinking. Oakeshott’s comprehensiveness stems from it being 
located in a wider philosophical understanding that is skeptical of doctri-
nal interventions in practical activity. Unlike Hayek’s and Scott’s critique 
of rationalism, which share an anti-doctrinal orientation but tend to 
become doctrinal in numerous ways, Oakeshott manages to be compre-
hensively anti-doctrinal by offering a critique of rationalism as a part of a 
wider philosophical position that separates practice from theory, science, 
poetry and other engagements. Oakeshott’s critique of rational interven-
tions in practical conduct is presented with the awareness that the practi-
cal worldview has limitations.

In his work Political Philosophy of Michael Oakeshott, Paul Franco 
provides a comparison between Michael Oakeshott’s and Hayek’s ideas 
on rationalism, freedom and a limited state.1 This chapter draws from 
the argument put forth by Franco and extends the argument to include 
James Scott’s work, which perhaps provides a more nuanced analysis of 
statecraft than Friedrich Hayek’s.

This approach is likely to be criticized on the grounds that these 
thinkers are discussing different issues—for instance, Hayek critiques 
“central planning” and Scott’s focus is on “high modernist plans”—and 
hence, a comparison of the three is comparing the incomparable. Here, 
however, I suggest that although Hayek, Scott and Oakeshott use dif-
ferent terms and phrases, a common question runs across their work—
the imposition of rational plans from above. All three of them, albeit 
differently, have argued that simplified plans are incapable of capturing 
the rich practical life, a practical life that is a repository of knowledge 
that evolves over a period of time. They share a common concern of 
defending the rich practical life against doctrinal thinking, and thus, it 
is not implausible to look at all three thinkers as responding to rational-
ism, even though Oakeshott is the only one among them using the term 
“rationalism” in his works. Hence, this chapter uses “central planning,” 
“high modernism” and “rationalism” interchangeably.

The chapter will first discuss central arguments found in Friedrich 
Hayek’s and James Scott’s critiques of rationalism and then argue how 
these critiques tend to become doctrinal. This discussion, however, 
will be limited to highlighting the problems that their arguments run 
into. The focus of this chapter will be the wider philosophical imag-
ination employed by Oakeshott in his critique of rationalism and its 
uniqueness.
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ii—limitAtions of the hAyekiAn critique  
of centrAl PlAnning/rAtionAlism

In The Constitution of Liberty, as the title suggests, Friedrich Hayek 
focuses on the legal regime that fits well with a free market economy, 
while his The Road to Serfdom is a broadside against those who believe 
that political freedom and centrally planned economies can cohabitate.

In The Road to Serfdom, Hayek makes two kinds of arguments about 
central planning. His first argument relates to difficulties surrounding 
planning complex societies. Hayek maintains that the attempt to plan 
complex societies from above will fail due to the unavailability of infor-
mation required for executing such a plan. Human interactions involve 
various factors, and Hayek argues that it is impossible for one person or 
even a team of people to record and understand these diverse elements. 
He writes,

There would be no difficulty about efficient control or planning were con-
ditions so simple that a single person or board could effectively survey 
all the relevant facts. It is only as the factors which have to be taken into 
account become so numerous that it is impossible to gain a synoptic view 
of them, that decentralisation becomes imperative.2

Without recording and understanding this information, planning cannot 
proceed and a plan based on unrepresentative information is bound to 
fail. In his work, Hayek tries to draw distinctions between different forms 
of planning. Hayek’s arguments are not against all kinds of planning and 
he is not suggesting that human societies should flourish organically, 
unhindered by any conscious ordering of interactions.

There is a distinction, Hayek argues, between planning one’s own 
individual life and planning bigger and complex societies. We usually 
build plans for our own lives—what occupation should one choose, 
how much should one spend, etc.; this kind of ordering of our lives is 
essential. The difference between this kind of planning of one’s life and 
the planning of complex societies by a team or a leader from above are 
numerous and, for Hayek, too dangerous to be missed. Plans are often 
prone to failure, and while in our individual lives we would readily take 
up the responsibility for that failure, it is not clear how failure has to 
be thought about in centrally planned complex societies. Democratic 
elections could be one way of fixing responsibility for failure of plans 
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imposed from above, but Hayek believes that centralized planning would 
lead to corruption of democracy itself.3

The second claim that Hayek makes is that centralized planning, even 
if not possible, when imposed from above would require and lead to 
concentration of power in the hands of certain people, making its coex-
istence with democracy impossible. In fact, that is the central concern 
in Hayek’s writings. The problem for him was not planning per se, but 
whether centralized planning and political and civil freedoms can coexist.4  
Hayek argues that the only kind of planning possible in a democratic set 
up is one that includes a regulatory framework for individual choices. 
Here, planners do not inhibit individual choices but ensure that individ-
ual decisions flourish in the right kind of constitutional framework. So, 
decisions about production and prices are unacceptable since they distort 
the market-based information system, but regulations about environ-
mental restrictions imposed beforehand on all kinds of productions, are  
fine.

Let’s assume here that Hayek argues for allocation of resources 
through free market-based mechanisms as the best response to the prac-
tical needs of consumers. When the state attempts this allocation from 
above, through experts, it ends up distorting the market’s efficient infor-
mation mechanism and in the worst scenarios ends up giving state offi-
cials enormous amounts of power—a discretionary power that could 
pave the way to “serfdom.”

So, what kind of position does this Hayekian critique of central plan-
ning leave us with? In a Hayekian world, it is only in a free market-based 
system that a society could grow at its own pace and without interfer-
ence from outside. Further, this free market system, from a Hayekian 
viewpoint, is less prone to authoritarianism. Is Hayek making a strong 
empirical claim about incompatibility of central planning and demo-
cratic freedoms and the compatibility of free market and democratic 
freedoms? Has this empirical claim been borne out? Very superficially, 
yes. The Soviet Union did move toward authoritarianism and the inef-
ficient economic system did collapse there. However, many countries in 
the west, and countries like India, have successfully experimented with 
various degrees of governmental control over the economy without ever 
descending into full-blown authoritarianism. On the other hand, coun-
tries like China, Singapore and Vietnam have shown us that states can 
incorporate a high degree of market economics without embracing free-
dom in other domains.



11 THREE DIFFERENT CRITIQUES OF RATIONALISM …  213

The larger point here is that one cannot discover in advance, like 
rationalists or central planners tend to do, what kind of economic trans-
actions will work for the different contexts. Arguing for a certain kind 
of empirical economic order for all contexts and cultures is akin to “a 
plan to resist all planning.”5 Rationalism ought to be repudiated with a 
different kind of thinking about practical activity, something that does 
not involve creating a blueprint for practical activities. Hayek’s work 
does tend to speak in the language of a blueprint, and here, it betrays 
its rationalist roots. A Hayekian worldview ends up celebrating a certain 
kind of ordering of economic activities without leaving a space for dif-
ferent contextual judgments about the same. A defense against author-
itarianism is a laudable goal, but to assume that a free market-based 
mechanism will protect us against the same, in different contexts, 
would be a grave simplification of the complexities of practical life. In 
other words, I am suggesting that Hayek’s critique of central planning is  
limited as a critique of doctrinal rationalist thinking, for it ends up 
becoming a doctrine itself.

iii—JAmes scott’s critique of high modernism

James Scott, in Seeing Like a State, provides a more nuanced critique of 
high modernism/rationalism. Instead of locating the threat to human 
freedoms in a specific kind of economic order, Scott’s focus is the larger 
ideology that pervades modern statecraft, as much in the capitalist west 
as in the Soviet Russia. I will argue that Scott ends up facing the same 
problem of trying to impose a general analysis on issues that belong to 
different contexts and might require varied judgments and analytical 
lens.

Scott’s argument is that a certain kind of high modernist thinking 
pervades over most of the modern statecraft. High modernist ideology 
finds complex practices of communities illegible and in turn attempts to 
make them legible for statecraft. While mostly harmless, under certain 
circumstances—like where civil society organizations lack the where-
withal to challenge state actors—it could have disastrous consequences. 
Scott cites examples from different spheres to make his point.6

The first chapter of Seeing Like a State discusses modern forestry’s 
attempt to grow a “planned” forest, for a natural forest was unamenable 
to the revenue requirements. Scott argues that while “planning” forests, 
proponents of scientific forestry missed out on “all those trees, bushes, 
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and plants holding little or no potential for state revenue.” Missing from 
the planners’ vision “as well were those parts of trees, even revenue- 
bearing trees, which might have been useful to the population but whose 
value could not be converted into fiscal receipts.”7 The planners’ focus 
was only on productive trees useful for timber. The trees were planted 
in rows with regular distance maintained between them for easy man-
agement and the larger organic life of a forest was ignored. The point 
that Scott is trying to make is that the earlier versions of modern forestry 
failed to recognize the complex organic world that a forest is and viewed 
forests only through the lens of revenue-bearing timber. The recognition 
of the failure of earlier versions of modern forestry, Scott argues, was a 
recognition of this limited way of looking at forests.

Scott, similarly, discusses at length the limitations of the high mod-
ernist urban planning, with its emphasis on segregation between resi-
dential and commercial use areas and a fascination for wide roads and 
high-rise apartments. Through a discussion of Jane Jacob’s critique of 
Le Corbusier’s vision of a modern planned city, Scott argues that high 
modernist architectural plans missed out on various organic practices that 
make a city livable and safe. Commenting on Jane Jacob’s critique, Scott 
writes,

The planners conception of a city accorded neither with the actual eco-
nomic and social functions of an urban area nor with (not unrelated) the 
individual needs of its inhabitants. There most fundamental error was their 
entirely aesthetic view of order. This error drove them to the further error 
of rigidly segregating functions. In their eyes, mixed uses of real estate—
say, stores mingled with apartments, small workshops, small restaurants, 
and public buildings—created a kind of visual disorder and confusion.8

Scott’s larger point is the same, that a city has to be viewed as complex 
processes that organically grow out of different kinds of interactions, and 
the plans that simplify these complexities end up creating urban con-
glomerations that are unsafe, uninspiring and fail to serve their avowed 
purposes. Citing the example of modern Brasilia, Scott argues that the 
planned Brasilia failed to appeal to the new residents because “it lacks the 
bustle of street life, that it has none of the busy street corners and long 
stretches of storefront facades that animate a sidewalk for pedestrians.”9

Scott makes similar arguments about forced villagisation in Tanzania 
and also about the modern state’s attempts to give standardized 
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surnames to their populations. Through all these, Scott wants to point 
out that states found complex practices unamenable to certain outside 
interests. Also, the complexity of these practices and, consequently, their 
usefulness was lost when they were supplanted with the planned order 
from above.

So far James Scott’s analyses looks convincing and it does seem that 
the modern statecraft’s attempt to simplify complex practices has led to 
a destruction of the contextual pragmatic knowledge. Scott then turns 
the same lens towards the debate on role of leadership within the Soviet 
Communist party. He refers to the debate between Vladimir Lenin and 
Rosa Luxembourg on the role of Marxist intelligentsia while sympa-
thizing with the latter’s argument that a revolution cannot be directed 
from above by the elite leaders. It is not a disciplined party that is led 
from above, but the active movement with intensive grassroots involve-
ment that could lead to the establishment of a radical progressive society. 
Scott’s larger point again is that even a radical party will succeed in its 
aims only if it is built up from below.

I want to, here, suggest that Scott’s discussion of the question of lead-
ership in a revolutionary party betrays the tendency to push a defense 
of local and organic processes a step too far. How a movement, demo-
cratic nation, or any other kind of organization of people should be lead 
is a complicated question, and answering this through formulaic answers 
skeptical of all kinds of direction from above is akin to imposing a singu-
lar plan on different contexts and problems. The kind of leadership suita-
ble in a context will depend on the particular conditions prevalent in that 
situation. Sometimes it might be prudent for a leader to lead their parties 
and countries in directions that might not be agreed to by everyone.

Dipankar Gupta, in Revolution from Above, argues that we have 
greatly underemphasized the role that leaders and their qualities have 
played in the establishment of democratic regimes. Focusing on India, 
Gupta writes that if the leaders of the independent movement in India 
had gone by the opinion of the lower workers of the party or the larger 
populace of the country, then we might not have succeeded in enact-
ing a secular constitution in the first place.10 The point that I want to 
highlight through Gupta’s work is that it is difficult to articulate a spe-
cific kind of position on the role of leadership in a party or a political 
movement. While Scott’s larger point, which he makes through Rosa 
Luxembourg, on the importance of inner party democracy and engage-
ment is well taken, it is doubtful if one can tell in advance which style 
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of leading a party, political movement or a nation will work in different 
contexts. These are, by definition, practical matters, and an attempt to 
give a formulaic answer to these questions starts falling on the same ana-
lytical side as that of rationalist thinking.

It should be clear that Scott nowhere suggests that he is articulating 
a clear position of/on what should work in different contexts, though 
in Two Cheers for Anarchism Scott does endorse an anarchist emphasis 
on the value of unorganized mutuality.11 In most examples that Scott 
cites his point is well taken, though it seems difficult if one can think of 
the unorganized mutual order as the best solution in all the contexts. 
As Gupta has argued in his book, it is difficult to imagine that certain 
modern orders would have at all emerged through unorganized mutu-
ality. Scott is certainly not oblivious to these problems, but it is difficult 
to see what kind of theoretical solutions can Scott’s writings provide to 
someone who wants to go beyond Scott’s critique.

The argument in the chapter to this point has been that both Hayek 
and Scott offer us analytically insightful though, in the end, limited cri-
tiques of rationalism. Both of these thinkers, Hayek more than Scott, 
end up advocating a certain kind of ordering of the world while criti-
quing rationalism. Even though framed as a critique of plans that are 
imposed from above, both Hayek and Scott’s analysis ends up provid-
ing us, even if unintentionally, with a plan for different contexts and 
situations.

iV—michAel oAkeshott’s PhilosoPhicAl  
critique of rAtionAlism

As discussed above, works of Hayek and Scott could be read as a defense 
of a certain ordering of practical interactions. In Hayek’s work, this leads 
to a defense of market-based systems, while for Scott it culminates in a 
defense of the unorganized mutual relations emerging from below. Does 
Oakeshott also provide us with a defense of a particular way of order-
ing our interactions? A certain reading of Rationalism in Politics can 
make one believe that Oakeshott is giving a primary place to practical 
knowledge, knowledge that cannot be learned through principles and 
doctrines. Rationalism in Politics is certainly an attempt to distinguish 
between two kinds of knowledge, the technical and the practical, but 
one would be mistaken to consider this as Oakeshott giving primacy 
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to the “practical” if one places it in the context of his larger philoso-
phy. This chapter will discuss below the wider philosophy that enables 
Oakeshott to critique rationalist thinking while warning us against the 
limitations of practical activity.

Understanding the limitations of the practical worldview remains a 
preoccupation throughout Oakeshott’s writings. Oakeshott argues that 
the practical viewpoint is a certain way of ordering our experience; the 
practical mode of experience is the experience arranged from the per-
spective of a desiring self, it is the world ordered to denote its helpful-
ness or obstructiveness to the purposes of a practical agent.12 There is 
certainly no escape from the practical viewpoint, though there are 
ways of experiencing that cannot be reduced to the practical agent’s 
view. One can look at the same events from different perspectives. For 
instance, consider the example of buying a shirt at a supermarket, which 
Bhikhu Parekh uses in his work “The Political Philosophy of Michael 
Oakeshott.”13 While choosing a shirt, our practical interest is in procur-
ing the best shirt that we can buy. This is an uncomplicated practical task 
and we have a fairly good understanding of how to go about it. There 
are factors that one must consider while buying a shirt: The finances 
involved and whether one can afford a particular shirt; the distance of 
the supermarket and the time it will take to reach there and whether to 
go there today or tomorrow, etc.

One can also view the activity of choosing a shirt from a different per-
spective. One can think about the numerous things that are assumed in 
this process of choosing a shirt at a supermarket. One can reflect on the 
very idea of choice and the conditions that make choice possible, e.g., 
deliberation, availability of different options or a human agent who 
is going to do the choosing. This second kind of reflection is different 
from the act of choosing itself, and vide Oakeshott we can term this kind 
of reflection as “theoretical” reflection on choice. Instead of choosing, 
one is reflecting on what all is assumed in the activity of choosing. The 
product of this theoretical reflection, if one ends up taking this activity 
seriously, is a theory of choice.

The point to be noticed in the above example, and a point that 
Oakeshott makes at various places, is that there is no direct link between 
a theory of choice and the practical activity of choosing a shirt. The 
knowledge of a theory of choice will not make us better at choosing 
a shirt. Choosing a shirt is a practical activity, while a theory of choice 
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dwells upon the conditions that are assumed in choice. For a practi-
tioner, choice is an uncomplicated idea, something we do every day, but 
for a theoretician, choice is an invitation to think further, a mystery to be 
understood further, as Oakeshott would say.

In other words, a theory of something and a practical decision to do 
something are completely different in nature. A practical view assumes 
things, uncritically, while theory reflects on what all is assumed in these 
activities. If a practitioner chooses to investigate the assumptions of an 
activity, it will necessarily take her toward a theory of that activity. Also, 
while practical activity is about doing, and its goal is to achieve some-
thing here and now, a theorist’s goal is understanding something in its 
completeness. A practitioner’s urgency to act necessarily impedes a the-
oretician’s goal of achieving complete understanding of the conditions 
assumed in that activity. Put differently, while practice is oriented toward 
doing and consensus, a theorist by nature is oriented toward complete-
ness and criticality.

Oakeshott also separates a practical worldview from other kinds 
of intellectual activities. Throughout his philosophical writings, his-
tory as an intellectual activity remained one of his preoccupations. For 
Oakeshott, by the logic of her activity an historian is always interested in 
the past for the past’s sake, but because we live in the present and prac-
tical worldview is the most dominant perspective, the remnants of the 
past (a document or an object) are mostly found entangled in, what he 
calls, “practical-present.” All the enquiries begin from the present, but 
an historical inquiry can only begin by first separating these remnants 
of the past from the practical-present. The separation of remnants from 
the past from practical-present requires intellectual training and effort, 
and though one often fails in achieving this, it remains a necessary condi-
tion of any kind of historical inquiry. The separation of practical interest 
from historical inquiry also bars certain kinds of observation from histor-
ical inquiry. “In ‘history’ no man dies too soon or by ‘accident’; there 
are no successes, and no failures and no illegitimate children. Nothing is 
approved, there being no desired condition of things in relation to which 
approval can operate, and nothing is denounced. This past is without the 
moral, the political or the social structure which the practical man trans-
fers from his present to his past.”14

The other inference that Oakeshott’s draws from his theory of his-
tory is that the “historical” past cannot be used for the present purposes. 
One can certainly draw lessons from the past, and we certainly do that 
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in practical activity, but this usage necessarily changes the character of 
the historical past. To put it in another way, there is a clear separation 
between history and a practical person’s view of the past, and one can 
pursue each only while destroying the other.

Science and poetry are the other two intellectual activities that 
Oakeshott separated from practical activity. Scientific description of the 
world is the world looked at from the perspective of quantity and full 
communicability. While practical experience is the experience organ-
ized from the perspective of a desiring subject, scientific descriptions are 
devoid of any subjective viewpoint. Oakeshott explains this through an 
example:

If I say: ‘It is a hot day’, I am still making a statement about the world 
in relation to myself. Its reference is more extended, but the remark is 
unmistakably in the practical idiom. If I say: ‘The thermometer on the roof 
of the Air Ministry stood at 90°F. at 12 noon G.M.T.’ I may not have 
emancipated myself completely from the practical attitude, but at least I 
am capable of being suspected of making a statement, not about the world 
in relation to myself but about the world in respect of its independence 
of myself. And when, finally, I say: ‘The boiling point of water is 100° 
Centigrade’, I am making a statement which may be recognized to have 
achieved the idiom of ‘science’.15

Oakeshott suggests that science, by the logic of its identity, is consti-
tuted by statements devoid of subjective markers. Science provides an  
“objective” account of the world, while the practical account is from the 
perspective of a desiring self.

Poetic response, in Oakeshott’s writings, is associated with a contem-
plative response to images. Each “going-on” is capable of eliciting two 
kinds of responses. One is the response we get when what appears in 
front of us is probed further to reveal what does not appear immediately. 
This first kind of response is the explanatory response, a response com-
mon to history, science, theory and practice. Explanations in the modes 
of practice, history and science are pursued differently, but at some level, 
they are all explanatory responses. Every “going-on” is also capable of 
eliciting a second kind of response, which Oakeshott calls the “contem-
plative” response. In this second kind of response, we are not driven by 
the interest to explain what appears in front of us through what doesn’t 
appear, but treat it is a mere “image.” “Further, images in contemplation 
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are merely present; they provoke neither speculation nor inquiry about 
the occasion or conditions of their appearing but only delight in their 
having appeared.”16 Only the uninitiated would ever ask questions about 
the factual correctness of poetic images. The questions about fact and 
(non)-fact are not recognized as valid questions in the activity of poetic 
imagination.

The above paragraphs provide a brief account of how Oakeshott sep-
arates different kinds of intellectual activities from the practical world-
view. There is another question that one needs to address, which pertains 
to Oakeshott’s theorization of civil association in On Human Conduct. 
Could one argue that Oakeshott was trying to present civil association 
as the best form of association? Oakeshott was certainly more inclined 
toward civil association, but to draw out a recommendation out of his 
theorization of civil association would go against his larger philosophy.

While theorizing civil association Oakeshott is reflecting on a kind 
of association found in the modern world, another kind of association 
he calls enterprise association. Oakeshott then describes the various con-
ditions of a civil association, e.g., a rule of law, non-purposiveness, etc. 
A theory of civil association is provided here, a kind of association that 
already manifests itself in various practices of modern democracies. It 
would be difficult to argue that Oakeshott meant his theory of associa-
tion as a recommendation to establish civil associations. A theory of civil 
association is a reflection on the conditions of civil association, a kind 
of association that is getting lost in larger public imagination. What one 
gets here, at best, is a definition and understanding of the postulates of 
civil association.

Let us get back to the three different critiques of rationalism that have 
been discussed in this chapter. The larger point that the chapter is try-
ing to put forth is that while it is plausible to imagine what a Hayekian 
or a Scottian position on practical matters would be—a Hayekian would 
argue for a free market-based economic system and a Scottian would rec-
ommend the unorganized mutual order that emerges from below—it 
is difficult to imagine what an Oakeshottian position on practical mat-
ters would be. Given the fact that Oakeshott specifies and separates the 
practical worldview from other kinds of activities, it becomes difficult to 
argue for a certain kind of practical position out of Oakeshott’s writing.

A critique of rationalism requires that we should be able to point 
out the deleterious effects of rational plans and doctrines imposed from 
above, but these critiques in turn have a tendency to become plans to 
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criticize planning. Oakeshott’s critique of rationalism is unique because 
while on one hand, it provides us with a critique of doctrinal interven-
tions in practical life, on the other, it warns us against the limited prac-
tical perspective and separates theory, science, history and poetry from 
practical activity. An Oakeshottian agent, even if one could get over the 
paradox in the term itself, is certainly not the one who elevates practical-
ity over other kinds of activities.
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