
MIGRATION, 
DIASPORAS AND CITIZENSHIP

James M. Buchanan
A Theorist of 
Political Economy and 
Social Philosophy
Edited by
Richard E. Wagner

REMAKING ECONOMICS: 
EMINENT POST-WAR ECONOMISTS



Series Editor
Robert A. Cord  

Independent Researcher  
London, UK

Remaking Economics: Eminent Post-War 
Economists



More information about this series at  
http://www.palgrave.com/gp/series/14508

http://www.palgrave.com/gp/series/14508
http://www.palgrave.com/gp/series/14508


Richard E. Wagner 
Editor

James M. Buchanan
A Theorist of Political Economy  

and Social Philosophy



Editor
Richard E. Wagner
Department of Economics
George Mason University
Fairfax, VA, USA

Remaking Economics: Eminent Post-War Economists
ISBN 978-3-030-03079-7  ISBN 978-3-030-03080-3 (eBook)
https://doi.org/10.1007/978-3-030-03080-3

Library of Congress Control Number: 2018959880

© The Editor(s) (if applicable) and The Author(s) 2018
This work is subject to copyright. All rights are solely and exclusively licensed by the Publisher, whether 
the whole or part of the material is concerned, specifically the rights of translation, reprinting, reuse 
of illustrations, recitation, broadcasting, reproduction on microfilms or in any other physical way, and 
transmission or information storage and retrieval, electronic adaptation, computer software, or by 
similar or dissimilar methodology now known or hereafter developed.
The use of general descriptive names, registered names, trademarks, service marks, etc. in this 
publication does not imply, even in the absence of a specific statement, that such names are exempt 
from the relevant protective laws and regulations and therefore free for general use.
The publisher, the authors and the editors are safe to assume that the advice and information in this 
book are believed to be true and accurate at the date of publication. Neither the publisher nor the 
authors or the editors give a warranty, express or implied, with respect to the material contained herein 
or for any errors or omissions that may have been made. The publisher remains neutral with regard to 
jurisdictional claims in published maps and institutional affiliations.

Cover credit: The Washington Post/Contributor

This Palgrave Macmillan imprint is published by the registered company Springer Nature  
Switzerland AG 
The registered company address is: Gewerbestrasse 11, 6330 Cham, Switzerland

https://doi.org/10.1007/978-3-030-03080-3


v

Introduction from the Series Editor

Economics has witnessed a dramatic transformation since the Second 
World War, both in terms of its depth and range. This series of volumes, 
entitled Remaking Economics: Eminent Post-War Economists, will examine 
the nature of this transformation through the work of those economists 
who have been responsible for the changes that have taken place. In 
some cases, relatively little has been written about these transformative 
figures in terms of single edited volumes dedicated to examining their 
work and influence. The series hopes to fill this gap with volumes edited 
by important economists in their own right, with contributions in each 
volume not only from some of the most prestigious scholars currently 
working in economics but also from promising younger economists. 
By addressing key themes and retaining a focus on originality, each vol-
ume will give the reader new and valuable insights. The series will also 
strengthen economists’ knowledge of the history of their subject and 
hopefully inspire future research.

Robert A. Cord
Managing Editor
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Preface

Economic theory underwent a substantial transformation in the after-
math of the Second World War, both in its methods and in substance to 
which those methods were applied. This volume is the third in a series 
that examine the ideas of the main figures who led that transformation. 
This volume is devoted to James M. Buchanan, who received his Ph.D. 
from the University of Chicago in 1948 and who was awarded the 
Nobel Memorial Prize in Economics in 1986. The 50 essays in this vol-
ume are organized into seven parts, with the titles of those parts reflect-
ing the breadth of Buchanan’s body of scholar work. In turn, these parts 
are dedicated to “subjectivism and the methodology of political econ-
omy,” “public finance and the theory of the state,” “collective action and 
constitutional political economy,” “ethics, social philosophy, and liberal 
political economy,” “economic theory as social theory,” “money, debt, 
and the rule of law,” and “Buchanan in relation to other prominent 
scholars.”

While Buchanan is now a historical figure, these essays are not hag-
iographic in nature. To the contrary, they mostly focus on the poten-
tial contemporary relevance of Buchanan’s ideas. The achievement 
of that potential relevance will require the application of a theorist’s 
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imagination to topics that Buchanan explored, and the authors of 
these essays are mostly concerned with exploring how one or another 
of Buchanan’s many lines of inquiry might be carried productively into 
contemporary scholarly inquiry.

Fairfax, USA Richard E. Wagner
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1

This collection of essays exemplifies both the breadth and the depth 
of James M. Buchanan’s (1919–2013) contributions to economics 
in the post-war period. He received the Ph.D. in economics from the 
University of Chicago in 1948, writing a dissertation on fiscal issues 
within federal systems of government.1 Buchanan started his career as 
a public finance economist who wanted to take the theory of public  
finance in a starkly different direction, as Marianne Johnson (2014) 
illustrates through archival research.

The public finance that Buchanan encountered, throughout the 
western world and not just at Chicago, was public finance construed 
as applied statecraft. Public finance theorists focused on providing rec-
ipes for governments to pursue in doing good things for their subjects. 

1
Who Was James M. Buchanan  

and Why Is He Significant?

Richard E. Wagner

© The Author(s) 2018 
R. E. Wagner (ed.), James M. Buchanan, Remaking Economics: Eminent  
Post-War Economists, https://doi.org/10.1007/978-3-030-03080-3_1

R. E. Wagner (*) 
George Mason University, Fairfax, VA, USA
e-mail: rwagner@gmu.edu

1Some book-length treatments of Buchanan’s scholarship are David A. Reisman (1990), John 
Meadowcroft (2011), and Richard E. Wagner (2017).

https://doi.org/10.1007/978-3-030-03080-3_1
http://crossmark.crossref.org/dialog/?doi=10.1007/978-3-030-03080-3_1&domain=pdf
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The two main exemplars of this orientation toward public finance 
during Buchanan’s student days were Francis Edgeworth (1897) and  
A. C. Pigou (1928). Edgeworth posed the central problem of public 
finance as one of how a ruler who wanted to minimize the burdens that 
his tax extractions imposed on his subjects should impose those extrac-
tions. A half-century later, Edgeworth’s formulation had morphed into 
the theory of optimal taxation, which construed the fiscal problem as 
one of how the state should impose taxes and confer subsidies to maxi-
mize some notion of happiness or well-being for a society.

In contrast to Edgeworth’s macro-level orientation, Pigou approached 
public finance from a micro-level orientation. That alternative orien-
tation, however, was employed to the same effect of articulating what 
fiscal actions a state should employ assuming that it operated with a 
single-minded devotion to promoting social welfare. What resulted 
in Pigou (1928) was a menu of taxes and subsidies designed to pro-
mote beneficial activities and restrict harmful activities. Within the 
Edgeworth-Pigou orientation that dominated public finance, the state 
was treated as a benevolent despot and public finance economists 
were regarded as instructing that despot in how to promote the public  
good.

Buchanan began his scholarly career by wanting to transform the the-
ory of public finance in two ways. First, he wanted to place the theory 
of public finance on an explanatory and not a hortatory footing. Rather 
than seeking to offer instruction to governments about the merits of dif-
ferent fiscal programs, Buchanan sought to orient public finance toward 
explanatory questions. Rather than seeking to set forth maxims about 
how progressive an income tax should be, Buchanan sought to explain 
how progressive an actual tax system is (Buchanan 1967) as that sys-
tem is constructed through some political process. Second, Buchanan 
took substantively and not just formally the commonplace assertion 
that democracy is a system of “self-governance.” Democracy might be 
a system where people govern themselves, but it could also be a system 
where an elite few govern the numerous masses (Michels 1962; Mosca 
1939).

For instance, within a market system the pattern of production 
might be directed by corporate managers or it might be directed by 
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consumers. As a formal matter, production is always directed by man-
agers, for it is they who direct corporate affairs. As a substantive mat-
ter, sufficiently intense competition among corporations can transform 
managers into servants of consumers. The economic theory of free and 
open competition describes how this transformation takes place. In 
contrast, the economic theory of regulation explains how regulation 
can transform managers from servants into masters. In similar fashion, 
democracy might be a system of government that transforms politicians 
and bureaucrats into servants of the citizenry or it might be one that 
enables them to act as masters over the citizenry. Which is the case in 
both markets and politics depends significantly on the openness and 
the competitiveness of any system of democratic political economy, as 
Buchanan was to uncover and elaborate throughout his career.

In his rational reconstruction of Buchanan’s body of scholarly work, 
Richard Wagner (2017) described Buchanan at the end of his scholarly 
career as a giant oak tree whose scholarly oeuvre sprang from a sapling 
he planted in 1949 with his first scholarly paper, “The Pure Theory of 
Public Finance,” which he published in the Journal of Political Economy. 
In that paper Buchanan explained that a theory of public finance must 
rest on some form of political theory, for which he saw two options. 
One option was the prevailing organismic theory that treated the state 
as some action-taking entity, and with the democratic version of this 
theory being grounded in benevolent despotism. The other option, the 
uncovering and exposition of which Buchanan dedicated his scholarly 
career, was an individualistic theory of democratic political economy.

By this individualistic theory, Buchanan took substantively and 
not just formally the assertion in the American Declaration of 
Independence that governments derive their just powers from the con-
sent of the governed. As a purely formal matter, any democratic form 
with universal franchise must reflect the consent of the governed, for 
consent ipso facto resides in the democratic form. As a substantive mat-
ter, however, democracies can entail a good deal of duress and force, like 
the ability of regulation to transform corporate managers from serv-
ants of consumers into masters. In his initial scholarly paper, Buchanan 
(1949) planted the sapling from which his entire body of scholarly work 
was to spring.
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Buchanan sought to place public finance on an explanatory foot-
ing, and to do so in a way that was substantively consonant with the 
image of democracy as a political system where people truly governed 
themselves. The first of the several scholarly challenges he faced was 
how to move theoretically speaking from individual desires to collective 
actions. Democratic actions entail transformation of a “you” and “me” 
into a “we.” A kidnapper and his victim are a plurality, but they do not 
comprise a “we.” They remain a “you” and a “me.” To become a “we” 
requires consent among the people included within that designation. 
This recognition led Buchanan to explore the properties of different 
institutional arrangements for taking collective action, with those var-
ious arrangements differing in their ability to reflect consensus among 
the governed. The theory of public choice thus emerged as one major 
scholarly branch within Buchanan’s oak tree.

Without some framework of rules to constitute a group, a group is 
but a mob (Munger and Munger 2015). This recognition led Buchanan 
to emphasize the constitutional framework by which some collection 
of people govern themselves. The field of inquiry now known as con-
stitutional political economy emerged out of Buchanan’s explorations 
into alternative rules by which groups might be constituted. It should 
be noted that constitution does not refer only to some national level of 
government. It refers to any group that must operate through formal 
procedures. The people who comprise a legislative assembly are likewise 
just a mob until they acquire organization, rules of procedure, and the 
like. Constitutional political economy thus emerged as another major 
branch within Buchanan’s scholarly oeuvre.

Starting with his doctoral dissertation, federalism was of especial 
interest throughout Buchanan’s career. Most people live inside the ter-
ritory occupied by several governments and not just one government. 
One line of thought presents federalism as a system of government that 
preserves liberty when compared with a system where people face only 
a single government. An alternative line of thought leads one to won-
der just how it might be beneficial, or to whom it might be beneficial, 
to face a multitude of governments rather than facing just one govern-
ment. Throughout his career, Buchanan recurred to federalism as a con-
stitutional arrangement of governments and did so with enough verve 
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and energy to render federalism another major branch of inquiry on his 
scholarly tree.

A person at an advanced age can rationally invest in planting a forest 
even if he or she cannot reasonably expect to be around when the trees 
are harvested. What makes this action rational is the existence of pri-
vate ownership over the trees. A person who fails to maintain the forest 
will find the value of the forest falling even if that loss rests with heirs. 
Most economic action entails acting today with consequences borne 
tomorrow or the day after tomorrow. Private property is an institutional 
arrangement that effectively collapses time, meaning that bad decisions 
today that don’t manifest until later will rest on the person who made 
the decision. Public debt raises similar issues within democracies, and 
this was a recurring theme throughout Buchanan’s career. It is easily 
understandable why politicians like to spend more than the like to tax. 
That public debt enables politicians to do this by shifting costs from 
present to future taxpayers was a recurring theme in Buchanan’s work.

Buchanan was an energetic and articulate proponent of the classi-
cal liberalism that informed the American constitutional founding. 
According to the Declaration of Independence, Americans were entitled 
to life, liberty, and the pursuit of happiness. The concept of entitlement 
has undergone enormous transformation since the late eighteenth cen-
tury. As an economic-theoretic proposition, any statement that can be 
made about the product side of the market entails a complementary 
statement about the factor side of the market. The Herbert Hoover aph-
orism about guaranteeing a chicken in every pot was a product-market 
statement that in turn would require some such factor market statement 
as a requirement that able-bodied people be conscripted one day per 
month to work on chicken farms. Most theorists of liberty emphasize 
liberty, as did Buchanan, but Buchanan also paid considerable attention 
to personal responsibility. The relationship among liberty, responsibility, 
and entitlement formed another major branch on Buchanan’s scholarly 
oak tree.

The relationship among liberty, responsibility, and entitlement led 
Buchanan into exploring a variety of topics in ethics, social philosophy, 
and political economy. A good deal of this work concerned the several 
faces of equality. For the moist part these days, equality is understood in 
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simple materialist terms of how much income or wealth different people 
have. Buchanan’s approach to equality was more nuanced than simple 
measures of income or wealth would allow, for it also entailed consid-
erations regarding how people attained their positions. Buchanan had 
no objection to people enjoying great commercial success. One of the 
virtues of liberally organized societies was the scope it gave for people 
to pursue their dreams in ways that captured their imaginations, and 
which led many of them into commerce and industry. For Buchanan, 
equality was more about opportunity than about outcome. In this 
respect, Buchanan was opposed to unlimited inheritance, while also 
supporting some measure of progressive taxation. The framework inside 
of which he did this, however, was one that sought to secure consensus 
among participants, as against some set of rulers imposing their vision 
on everyone else. On this as on everything else, Buchanan was a genu-
ine democrat in that he took the ideology of democratic self-governance 
as substantive and not just formal.

The essays in this volume reflect the breadth and the depth of 
Buchanan’s contributions to political economy and social philosophy. 
Buchanan started with a simple question: what would be the contours 
of a theory of public finance that was written to reflect a self-governing 
republic? In wrestling with his animating question, Buchanan penned a 
vast body of work that originated in developing an alternative orienta-
tion toward public finance, leading to the development of public choice 
theory during the latter part of the twentieth century.2 Buchanan’s 
approach to democratic governance led to his recognition of the vital 
significance of the institutional and constitutional frameworks that gov-
erned human interaction.

The essays in this book are presented in seven parts, and with the 
variety of these parts reflecting the wide-ranging character of Buchanan’s 
thought. While these essays are written by people who admired and 
learned from Buchanan’s work, these are not essays in hagiography. 

2Between 1999 and 2002, Liberty Fund collected and published Buchanan’s work in 20 volumes. 
While that collection included most though not all of Buchanan’s published work to that time, 
Buchanan continued to publish after 2002, and even had several items published after his death 
in 2013.
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They are essays that explore various questions and topics that interested 
Buchanan. A good number of these explorations have critical over-
tones, but most significantly they build upon lines of inquiry to which 
Buchanan contributed.

The volume starts with five essays that treat subjectivism and the 
methodology of political economy. The significance of methodology 
should not be underappreciated. In political economy we refer repeat-
edly to such objects as “market” and “state.” These are objects that no 
one has seen or can see. To the contrary, these are objects that we con-
struct through our theories. Sure, we can see a place of business or an 
executive mansion. In doing that we see only a piece of our object of 
interest. The only way we can see the entire object is through prior the-
oretical construction, which renders methodology a vital and not an 
ancillary aspect of scholarship in political economy.

Part II contains eight essays that explore aspects of Buchanan’s recog-
nition that an explanatory theory of public finance must connect with 
some theory of the state. There is a rhyme and a reason to the actions 
that political entities undertake, and it is the understanding and the 
explaining of those actions that is the object of the explanatory the-
ory of public finance that represented the sapling Buchanan planted in 
1949.

The ten essays in the third section recognize that collectives cannot 
act as such, because action is a property of the individuals who consti-
tute a collectivity. For collective action to occur, the relevant collection 
of persons must be constituted through some set of rules that specify 
and limit the types of actions that different participants can undertake. 
Five hundred people might comprise a parliamentary assembly, but that 
assembly cannot act as if it were a person. It can act only through insti-
tutionally-governed interaction among members of the assembly.

The eight essays in the fourth section treat ethics and social philos-
ophy in relation to a liberal scheme of political economy. Buchanan 
was clearly liberal in his normative orientation. This orientation might 
be thought to entail recognition that social relations should be among 
equals and not among masters and servants. This dichotomy, however, 
is not a simple one to maintain. The leader-follower relationship is alive 
in society, which means in turn that authority exists within societies. 
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Recognition of authority raises some vexing questions that attracted 
Buchanan and also the authors in this section.

Buchanan was at his core an economic theorist. But there are different 
forms of economic theory and so different ways of being an economic 
theorist. Perhaps the pithiest piece in Buchanan’s oeuvre was a one-pager 
titled “Order Defined in the Process of its Emergence.” This is subjectiv-
ist to the core. The eight essays in the fifth section contrast economics 
as social theory with economics as a science of rational action. Perhaps 
nowhere is Buchanan’s subjectivist orientation toward economic theory 
more evident than in Cost and Choice, published in 1969.

The five essays in the sixth section reflect Buchanan’s interests in 
money and debt in relation to liberal presumptions in favor of a rule 
of law. Buchanan’s concern with money and debt has little connection 
with macroeconomic theory and policy. Buchanan did not view money 
and debt as instruments for macroeconomic management. To the con-
trary, Buchanan viewed money and debt as part of the constitutional 
background of a liberal political order. This orientation toward money 
and debt hearkens back to the American Constitution where the mon-
etary power of the federal government was located as a facet of main-
taining the system of weights and measures that are vital to a system 
grounded in a genuine rule of law.

The five essays in the seventh and final section explore Buchanan’s 
thought in relation to some other significant figures within Buchanan’s 
extended present (Boulding 1971). To be sure, several of the preced-
ing essays also examine historical figures, but those examinations are 
woven into narratives that are not focused directly on those figures. 
Two of these five essays examine the Italian influence on Buchanan, 
and two examine the relationship between Buchanan’s work and that of 
Vincent Ostrom, whose own body of work mirrored that of Buchanan 
in many ways. The final essay probes the place of Frank Knight within 
Buchanan’s scholarly orientation.

The authors of these essays are a mixture of established and beginning 
scholars. Most of the established scholars knew Buchanan, some well, 
during his lifetime. Most of the beginning scholars knew Buchanan 
only through his writing, though some of them had brief contact with 
him late in his life. In any case, my effort to assemble this collection 
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of old and new thinkers aims to convey both a sense of the signifi-
cance Buchanan’s work provided for scholars during the primes of their 
scholarly careers and of the inspiration that his work provides to young 
scholars now seeking to make their way in the scholarly world.
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‘What should economists do?’ is the title of the 1962  presidential 
address given by James Buchanan to the Southern Economic 
Association (Buchanan 1964). It is a combative critique of what was 
then the prevailing understanding of economics—that economics is the 
science of constrained maximization, or of rational choice. Buchanan 
defends an alternative view of the discipline in which individual free-
dom and voluntary exchange are central concepts. In Buchanan’s 
framework, the concept of preference is redundant: there is no useful 
sense in which individuals have preferences, independently of their 
actual choices. Conventional welfare economics, in which the norma-
tive criterion is the satisfaction of preferences, is therefore fundamen-
tally misguided. My essay revisits Buchanan’s arguments in the light of 
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subsequent developments in behavioural economics, particularly the 
normative analysis that most behavioural economists have favoured and 
my own attempts to develop an alternative approach.

My work as an economist has been deeply influenced by Buchanan 
ever since I met him in 1977. I was then a very junior summer visitor to 
the Center for Study of Public Choice at Virginia Polytechnic Institute. 
Buchanan had invited me after reading and liking a paper I had writ-
ten, criticizing Amartya Sen’s formalization of the concept of individ-
ual liberty.1 During my stay at the Public Choice Center, I came to see 
how my critique of Sen’s theoretical framework fitted into Buchanan’s 
contractarian conception of normative economics. Ever since that visit, 
I have thought of my own work in normative and philosophical eco-
nomics as contractarian in the sense that Buchanan expresses in ‘What 
should economists do?’

Since the early 1980s, I have also seen myself as working in what has 
come to be called ‘behavioural economics’. The distinguishing feature 
of behavioural economics is that, in explaining economic behaviour, it 
draws on ideas and research methods from cognitive psychology. I have 
never seen any tension between these two aspects of my work. To the 
contrary, I have come to see David Hume’s Treatise of Human Nature 
(1739–1740/1978), which I first read on Buchanan’s recommendation, 
not only as one of the greatest works in the liberal tradition of social 
thought, but also as a founding contribution to cognitive psychology.2 
However, I have been increasingly disturbed by the tendency for behav-
ioural economists to present their empirical findings as supporting, or 
even as necessitating, a paternalistic form of normative economics. I will 
say more about this tendency later.

There can be no doubt that behavioural research sets a serious chal-
lenge for neoclassical welfare economics. In neoclassical welfare eco-
nomics, the normative criterion is the satisfaction of individuals’ 
preferences. Each individual’s preferences are assumed to be reason-
ably stable over time and to be independent of ‘irrelevant’ contextual 

1The ideas in that paper appear in a more fully worked-out form in Sugden (1985).
2I defend this view of Hume’s Treatise in Sugden (2006).
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features of the decision problems in which they are revealed. By vir-
tue of these assumed properties, preferences are taken to be indicators 
of the individual’s settled judgements about the value to her of alter-
native consumption options, or about the contributions those options 
would make to her well-being. But a large body of evidence shows that 
individuals’ economic decisions often vary according to contextual 
cues that have no plausible relevance for welfare, but whose influence 
on decision-making can be explained by well-established psychological 
principles.

This evidence makes it difficult to defend (or even to use) preference- 
satisfaction as a normative criterion. But does it force economics to be 
paternalistic? I have spent much of the last fifteen years developing a 
form of normative economics that is compatible with the findings of 
behavioural economics, but is contractarian rather than paternalistic. 
Crucially, preference-satisfaction is not used as a normative criterion; 
instead, the criterion is the availability of opportunities for voluntary 
transactions.3 I have claimed that my approach is broadly in continuity 
with Buchanan’s. In this paper, I try to flesh out this claim by going 
back to Buchanan’s texts.

Buchanan’s Vision of Economic Order

In ‘What should economists do?’, Buchanan’s chosen adversary is Lionel 
Robbins. Buchanan takes issue with Robbins’s famous definition of 
the ‘economic problem’—the central subject-matter of economics—as 
the allocation of scarce means among alternative or competing ends. 
Buchanan points out that this definition says nothing about whose ends 
are relevant for economics. The implication is that economics is about 
constrained maximization or rational choice, considered in general. 
Buchanan’s response is that concern with allocation problems per se 
‘is not a legitimate activity for practitioners of economics, as I want to 

3This work is brought together in Sugden (2018).
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define the discipline’; it is ‘applied mathematics’ or ‘managerial science’, 
not economics (1964, pp. 32–33).

As I read him, Buchanan is not saying that models of optimization 
should have no place in economics. On any plausible account of what 
we economists should do, our job description includes trying to under-
stand the workings of resource-allocation systems in general, and of the 
price system in particular. Buchanan has certainly seen his own work in 
this way. He has described how, as a graduate student at the University 
of Chicago, he was ‘converted into strong advocacy of the market’ by 
Frank Knight’s price theory lectures, and how his work at the University 
of Virginia between 1957 and 1968 focused on promoting ‘understand-
ing of the price system’ (1986a, pp. 3, 10). There are many areas of 
economic life where the immediate problems faced by individuals can 
usefully be modelled as the maximization of given objective functions 
subject to known constraints. It would be unreasonable to deny that 
neoclassical models of rational choice can throw light on significant fea-
tures of human behaviour in markets.

Buchanan seems to acknowledge this in his discussion of the model 
of perfect competition. He says that this model has a ‘basic flaw’—its 
‘conversion of individual choice behaviour from a social-institutional 
context to a physical-computational one’ (1964, p. 36). I think that 
what Buchanan has in mind is that, in the model of perfect competi-
tion, there is no direct interaction between economic agents. Each indi-
vidual’s decision problem can be represented as that of maximizing a 
utility function subject to constraints imposed by technology and by 
market prices. The decision problems of different individuals are con-
nected only through prices which, although endogenous to the model 
as a whole, are taken as given by each individual. As a modelling device, 
this representation enormously simplifies the analysis of a complex net-
work of economic interactions. Buchanan is perhaps recognizing the 
legitimacy of this kind of modelling when he says that what is wrong 
with the model of perfect competition ‘is not its lack of correspond-
ence with observed reality; no model of predictive value exhibits this’ 
(1964, p. 36). His objection is that the model provides a misleading 
framework for thinking about how markets work and what they do. It 
encourages the thought that a competitive market just is a solution to a 
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set of equations—that we can understand the market without consider-
ing the actual process by which equilibrium is reached.4 For Buchanan 
(as for Friedrich Hayek [1948], who makes a similar argument as part 
of his analysis of the limitations of central planning), that process is 
fundamental:

A market is not competitive by assumption or construction. … [An equi-
librium] solution, if there is one, emerges as a result of a whole network 
of evolving exchanges, bargains, trade, side payments, agreements, con-
tracts which finally at some point, ceases to renew itself. At each stage 
in this evolution towards solution, there are gains to be made, there are 
exchanges possible, and this being true, the direction of movement is 
modified. (1964, pp. 36–37)

This is a picture of the market as a process in which individuals are free 
to engage in mutually beneficial interactions. Competitive equilibrium 
is understood as a state in which all opportunities for such interactions 
have been exhausted.

Buchanan’s fundamental opposition to Robbins is not about the kinds 
of models that we economists should or should not use. In this sense, it 
is not really about what we should do. It is about how we should under-
stand what we are doing. What, ultimately, is economics about?

Buchanan’s answer is that economics is about exchange rather than 
choice. The ‘idea that should be central to our discipline’ is that of 
exchange as ‘a unique sort of relationship, that which involves the coop-
erative association of individuals, one with another, even when individ-
ual interests are different’ (1964, p. 35). Or, as he puts it in another 
paper, economics provides ‘an understanding of the social process 
through which a society of free persons can be organized without overt 
conflict while at the same time using resources with tolerable efficiency’ 
(1986a, p. 15). Notice how the second quotation suggests an alternative 

4A similar thought is implicit in David Gauthier’s (1986, pp. 83–112) account of the market as a 
‘morally free zone’. Gauthier’s contractarian theory treats a competitive market as morally equiv-
alent to an archipelago of mutually isolated one-person island economies: ‘Each person is thus a 
Robinson Crusoe, even in the market’ (p. 91).
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definition of the ‘economic problem’, as a problem of institutional or 
constitutional choice for the members of a free society.

There is a delicate balance here between normative and descriptive 
argument. Buchanan has a conception of an economy based on rela-
tions of voluntary cooperation between individuals who recognize both 
the separateness of their interests and the existence of opportunities for 
them to realise mutual benefit. He clearly believes that this is a desirable 
form of economic order, but (as I understand him) he sees the role of 
economics as to help us understand how, as a matter of empirical fact, 
such a system works. For my part, I would not go so far as to say that 
this is how all economists ought to understand their subject matter, but 
it is a large part of how I understand it.

Buchanan Versus Robbins

If we accept Buchanan’s idea that economics is about exchange, how 
exactly does Robbins’s definition lead us astray?

Most obviously, economics goes astray if it treats the combined out-
come of the decisions made in a society of interacting individuals as if 
it were the solution to a single maximization problem. This thought is 
the core of Buchanan’s (1954) early and under-appreciated critique of 
Kenneth Arrow’s Impossibility Theorem. Arrow’s theorem is about the 
construction of a ‘social’ ranking of possible outcomes for society, using 
data about individuals’ preferences over those outcomes. It is crucial to 
the impossibility result that the social ranking of outcomes is required 
to have ‘collective rationality’ properties that are formally similar to 
those that neoclassical economics attributes to individuals’ preferences. 
Buchanan argues that there is no good justification for that requirement:

Social rationality [for Arrow] appears to imply that the choice-making 
process produce results which are indicated to be ‘rational’ by the order-
ing relation, that is, the social welfare function. But why should this sort 
of rationality be expected? … Rationality or irrationality of the social 
group implies the imputation to the group of an organic existence apart 
from that of its individual components. (1954, p. 92)
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My critique of Sen’s analysis of individual liberty—the critique that won 
Buchanan’s approval back in 1977—followed a similar logic: Sen was 
trying to formulate the idea that society should respect individual lib-
erty, using a conceptual framework that included requirements of col-
lective rationality.

To require that ‘social choice’ is collectively rational is to treat the 
combined outcome of many individual choices as if it were the choice 
of a single agent. As Buchanan has often said (usually citing Knut 
Wicksell as the originator of this critique), economists characteristi-
cally address their recommendations to some imagined single agent 
who takes decisions on behalf of society—the ‘social planner’, the  
‘policy-maker’, the ‘government’. Since the recommendations them-
selves are supposed to maximize social welfare, the agent to whom they 
are addressed must be assumed to have both the desire and the power 
to do whatever is necessary to maximize welfare. In other words, the 
imagined addressee is a benevolent despot (Buchanan 1986a, p. 23). If 
one’s conception of society is of voluntary interaction between free indi-
viduals, the idea that it ought to work as if were under the control of a 
benevolent despot is deeply anomalous.

To use the model of the benevolent despot when making a norma-
tive appraisal of the market is to think of the market as a mechanism 
for solving an ‘economic problem’ in Robbins’s sense—as the means by 
which some independently specified social objective might be achieved. 
For Buchanan, this way of thinking is fundamentally mistaken:

The ‘market’ or market organization is not a means toward the accom-
plishment of anything. It is, instead, the institutional embodiment of the 
voluntary exchange processes that are entered into by individuals in their 
several capacities. That is all there is to it. (1964, p. 38)

But there is more to Buchanan’s objection to Robbins’s definition of 
economics than a rejection of the fiction of the social planner. The most 
basic normative principle in neoclassical welfare economics is the Pareto 
principle—that if, for some pair of social states x and y, every member 
of society weakly prefers x to y and at least one member strictly prefers 
x, then x is better for society than y. It is not self-evident that ‘better for 
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society’ should be read as ‘better, as judged by a social planner’. Might 
it not instead be read as ‘better, as agreed by all members of society’? 
On this reading, one might think, the Pareto principle uses the idea 
that individuals have rational preferences without presupposing any-
thing about social rationality. Extending this idea, one might think of 
the concept of individual preference as one of the basic building blocks 
of any liberal form of normative economics. This thought becomes 
particularly plausible if, moving beyond the kind of mathematics used 
by Robbins, one considers the role of (non-cooperative) game theory 
in present-day economists’ models of human interaction. Game the-
ory is based on maximizing principles of individual rationality that are 
stronger than the ordinal principles invoked by Robbins: the concept of 
‘payoff’ used in game theory presupposes that individuals’ preferences 
satisfy the axioms of expected utility theory. (Thus, utility is assumed to 
be cardinal, but there is no assumption of interpersonal comparability.) 
But the ‘solution concepts’ used in game theory are intended to repre-
sent the players’ common knowledge of each other’s individual ration-
ality; there is no assumption that the solution to a game is collectively 
rational in Arrow’s sense. Think of the Prisoner’s Dilemma. Defection 
by both players is normally understood to be the uniquely correct solu-
tion to this game—the only combination of strategies that is consistent 
with common knowledge of rationality—even though it is clearly sub- 
optimal from a social point of view.

Nevertheless, ‘What should economists do?’ is written as an objec-
tion to the maximizing perspective in general, and not merely to the 
idea of maximizing a social welfare function. Buchanan is more explicit 
about this in a later work, in which he argues that economics took a 
wrong turn after Alfred Marshall. As in the 1964 paper, that wrong 
turn is characterized as the search for ‘maximizing or optimizing solu-
tions within the constraints of specific wants, resources and technology’, 
which Buchanan now calls the ‘mathematical perspective’. Explaining 
what is wrong with this perspective, he says:

I suggest that the mathematical perspective takes hold once we so 
much as define persons as utility or preference functions and implic-
itly presume that these functions exist independently of the processes 
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within which persons make actual choices… By postulating such func-
tions independently, and by imposing the resource constraints, it then 
becomes possible to define, at least conceptually, the ‘efficient’ allocation 
of resources, quite apart from any voluntary process of agreement among 
trading parties. This formalization of the efficiency norm then allows 
the market to be conceptualized as merely a means, a mechanism, one 
among others, to be tested or evaluated in terms of its efficacy in attaining 
desired results in the utilization of resources. (1986a, pp. 16–17)

What Buchanan is objecting to here is an assumption that he takes to 
be implicit in most forms of neoclassical economics—the assumption 
that an individual’s preferences can be identified prior to decision prob-
lems in which they can be expected to be revealed.

An economist who takes the ‘mathematical perspective’ might ques-
tion whether economics does assume this. She might point out that the 
economic concept of preference is understood in relation to choice. 
According to one common account of the relationship between pref-
erence and choice, a preference for x over y is a prevailing disposition 
to choose x rather than y. Alternatively, according to a strict revealed- 
reference account, to say that a person prefers x to y is to say that she 
would not choose y from an opportunity set that contained x. On either 
account, the economist’s claim to knowledge about a person’s prefer-
ences at any given time is based on evidence about what that person has 
chosen in the past, or on other information that is relevant for predict-
ing how she will choose in the future. Nevertheless, Buchanan’s claim 
is correct. Whenever economists use propositions about preference to 
explain or predict individuals’ choices, they are endorsing a conceptual 
distinction between preference and choice—the distinction between 
what justifies one in making a prediction and what makes that predic-
tion true or false.

If I am reading Buchanan rightly, he does not deny the potential 
usefulness of preference-based models as aids to predicting individ-
ual behaviour. But when what is at issue is the normative evaluation of 
institutions, he sees the separation of preference and choice as incon-
sistent with his favoured conception of individual liberty. This alleged 
inconsistency has two sources, which I will consider in turn.
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Liberty as Individual Sovereignty

When Buchanan (1986a, b) writes about his own intellectual develop-
ment, he describes his political position before going to the University 
of Chicago in 1945 as ‘libertarian socialist’ or ‘populist’. Explaining the 
libertarian component of this position, he says:

The person who shares this perspective places a primary value on liberty, as 
such. He personally disputes, rejects, resents, opposes attempts by others to 
exercise control or power over his own choice behaviour. He does not like 
harness. There is an exhilaration in simply being free. (1986a, p. 4)

This attitude to liberty, he says, is encapsulated in the words ‘Don’t 
tread on me’ on the rattlesnake banner flown in the American War of 
Independence (1986a, p. 5). Socialism and populism enter the picture 
through the young Buchanan’s identification of those who might exer-
cise power over him as ‘robber barons’ (people who, he says, seemed 
very real to him in 1945) and the ‘Eastern establishment’ (with which 
even the later Buchanan was never quite able to reconcile himself ). The 
point of the story is that Buchanan’s socialism was short-lived, but his 
commitment to libertarianism continued throughout his life.

‘Don’t tread on me’ expresses a first-person conception of liberty. 
Liberty is something that I can demand. I do not need to give reasons 
why my having liberty is fitting for me as a human being, or why this is 
good for society as a whole, or even why it is good for me. No one has 
the standing to ask me for reasons. It is enough that I want liberty and 
am entitled to have it. In more philosophical vein, Buchanan describes 
this position as ‘normative individualism’:

The justificatory foundation for a liberal social order lies… in the norma-
tive premise that individuals are the ultimate sovereigns in matters of social 
organization, that individuals are the beings who are entitled to choose 
the organizational-institutional structures under which they will live… If 
individuals are considered the ultimate sovereigns, it follows directly that 
they are the addressees of all proposals and arguments concerning consti-
tutional-institutional issues’. (1991, p. 288)
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The sentence about addressees expresses what I take to be the funda-
mental principle of Buchanan’s contractarianism—that normative anal-
ysis is addressed to individual citizens as potential parties to mutually 
beneficial agreements. The relationship of citizen to government is 
not that of passive subject to benevolent ruler; it is that of principal to 
agent.

If one thinks in terms of a principal–agent relationship, it is easy to 
understand why an individual citizen might be reluctant to allow pub-
lic decisions to be justified in terms of claims about what he and his 
fellow-citizens prefer. For a citizen to allow this would be for him to 
transfer normative authority from himself as sovereign chooser to some-
one else (let us call her the ‘social planner’) who acts as the judge of 
what he prefers. It opens up the possibility that the planner might use 
her own judgements about the citizen’s true preferences to overrule his 
actual choices. Buchanan characterizes the standard approach to nor-
mative economics as a construction in which there is an ‘ontological 
assumption that there is “something”—whether called a utility function 
or not—that exists and can, at least conceptually, be objectified and sep-
arated from individual choice’. If this assumption is made:

[The] relationship between an individual’s choice behaviour and his or 
her utility function becomes a matter of fact. That is, there arises a factual 
question open to investigation concerning the correspondence between 
the choices made and the change in the individual’s position as measured 
on the independent scalar… [And then it makes sense] to raise the ques-
tion as to whether the individual or some third party or parties can most 
reliably identify the choices that are defined as ‘best’ in terms of the given 
utility function. (1991, p. 283)

Buchanan is committed to a different assumption: ‘My own ontological 
presuppositions do not allow any conceptual separation or distinction 
between an individual’s choice behaviour and his or her utility func-
tion… All there is are individual choices’ (1991, p. 286).

Thus, for Buchanan, an individual’s liberty should not be under-
stood in terms of his getting what he prefers, with ‘preferring’ defined 
independently of ‘getting’. His liberty should be understood in terms 
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of what he is free to choose. This is a property of his choice set—the set 
of options between which he is able to choose. Crucially, an individu-
al’s choice set is defined without reference to his preferences. This line 
of thought leads Buchanan to the conclusion that it is in each person’s 
interest that his choice set is ‘as open as is naturally possible’ (1979,  
pp. 258–259).

Taking the first-person view of liberty, you can demand that you are 
not prevented from choosing a certain option, say x, without having to 
give any reason for that demand, other than that x is something that 
you might want to choose. You can say that without actually having any 
current desire to have x. Thus, your demand cannot be countered by a 
social planner who judges, perhaps on the best possible evidence of your 
previous behaviour, that you have no current preference for x and are 
unlikely to have such a preference in the future. Notice that, in making 
this demand, you are asserting your sovereignty now to act on behalf of 
your future self, and the principle on which you are acting is that of try-
ing to ensure that, in the future, you will be able to get what you then 
want—even if you do not yet know what that will be. You now want it 
to be the case that if, in the future, you want x, you will be able get x.5 
That seems to me to be an uncomplicated application of the principle of 
‘Don’t tread on me’.

In some of his writing, however, Buchanan seems to want to connect 
the demand for freedom of choice to philosophically deeper notions of 
ontology and to morally deeper ideas about what it means to be human. 
I believe that these moves are not necessary for Buchanan’s contractarian 
approach, and are liable to undermine it. Let me explain.

Liberty as Autonomy

In ‘What should economists do’, Buchanan objects to the conception 
of human agency that he sees as built into the theory of rational choice:

5This is a conception of individual agency as a continuing locus of responsibility. I say more about 
this in Sugden (2004).
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In one sense, the theory of choice presents a paradox. If the utility func-
tion of the choosing agent is fully defined in advance, choice becomes 
purely mechanical. No “decision”, as such, is required; there is no weigh-
ing of alternatives. On the other hand, if the utility function is not wholly 
defined, choice becomes real, and decisions become unpredictable mental 
events. (1964, p. 34)

The idea seems to be that, because choice theory represents decisions as 
predictable (given data about preferences), it is modelling human agents 
as mere mechanisms, lacking in autonomy. The decisions of an autono-
mous agent, it is implied, would necessarily be unpredictable.

These thoughts are developed much further in Buchanan’s 1979 
paper ‘Natural and artifactual man’. This paper has a more Austrian fla-
vour than most of Buchanan’s other work; he says that it was influenced 
by the work of George Shackle, which he had been reading at the time 
(Buchanan 1979, p. 251). Buchanan wants to contrast ‘natural man’, 
understood as a being whose behaviour can be predicted and explained 
naturalistically, with ‘artifactual man’, understood as an actor whose 
decisions are autonomous and thereby unpredictable, and who views his 
future self as his own construction (1979, pp. 246–248).

As in his 1964 paper, Buchanan argues that rational choice theory 
represents individuals as non-autonomous:

The rational ideal eliminates choice, as Shackle emphasizes. Choice 
requires the presence of uncertainty for its very meaning. But choice 
also implies a moral responsibility for action. To rationalize or to explain 
choices in terms of either genetic endowment or social environment 
removes the elements of choice and responsibility. (1979, p. 257)

Notice that Buchanan is classifying rational choice theory together with 
other branches of natural and social science that claim to give empir-
ical explanations of human behaviour. Such explanations, he claims, 
treat human beings as if Homo sapiens were just a ‘natural animal’, one 
animal species among many. But it is intrinsic to the nature of human 
beings that their behaviour cannot be fully predicted; and unpredicta-
bility is an essential part of moral responsibility:
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If individual man is to be free, he is to be held accountable, he is to be 
deemed responsible for his actions. But at the same time he is allowed 
to take credit for his achievement. Who can claim credit for results 
that could have been predicted from nature? From a knowledge of 
his genetic endowment or his social environment, or both? But once 
man is conceived in the image of an artifact, who constructs himself 
through his own choices, he sheds the animalistically determined path 
of existence laid out for him by the orthodox economists’ model. (1979,  
pp. 257–258)

On this view, the whole idea of a science of human behaviour is morally 
objectionable.

The aspect of autonomy that is central to Buchanan’s 1979 paper is 
the possibility of deliberately choosing the kind of person that you will 
become. He gives the example of spending on education, character-
ized as ‘investing in becoming’—investing in creating ‘the person that 
we want to be rather than the one we think we might be if the spend-
ing is not made in this way’. Musical appreciation is another example: 
through study and practice, you can invest in a way that will shift your 
preferences towards being appreciative of certain kinds of music (1979, 
pp. 248–249). Buchanan’s approval of self-creation extends to forms of 
‘investment in becoming’ by which you voluntarily subject yourself to 
constraints that you cannot then reverse, or authorize other people to 
coerce your future self against acting on its desires (p. 253).6

As long as trying to influence your future preferences is understood as 
just one of the many ways in which you might use freedom of choice, 
there is perhaps no tension between this line of thought and ‘Don’t 
tread on me’. But Buchanan takes a further step: he presents his picture 
of artifactual man as the reason why liberty is valuable:

[Man wants liberty] precisely because he does not know what man he will 
want to become in time. Let us remove once and for all the instrumental 

6Approval of unilaterally self-imposed constraints is a recurring theme in Buchanan’s work, 
aligned with his advocacy of constitutional rules to restrict day-to-day political decision-making. 
His analysis of the ‘Samaritan’s dilemma’, for which the solution is a self-imposed rule against 
generosity to would-be ‘parasites’, is an example (Buchanan 1975a).
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defense of liberty, the only one that can possibly be derived directly from 
orthodox economic analysis. Man does not want liberty in order to max-
imize his utility, or that of the society of which he is a part. He wants 
liberty to become the man he wants to become. (1979, p. 259; italics in 
original)

And he tells us that we ought to want liberty for this reason: 
‘Individually, persons must recapture an ability to imagine themselves as 
“better” persons than they are’ (1979, p. 254).

I think these are wrong moves for a contractarian who values liberty. 
A contractarian justification of liberty needs to show each and every 
individual that liberty is in his or her own interests, as he or she under-
stands them. But if the value of liberty really is tied to the unpredict-
ability of human choice, a person who believes that his own decisions 
are predictable will not be able to see why his own liberty is valuable to 
him. And if the true reason for wanting liberty is to act as an ‘artifactual 
man’, a person who does not think of his future self as his own arti-
fact is left without a reason for wanting to be free. Remember that the 
addressees of a contractarian argument are individual citizens, viewed as 
sovereigns. Ultimately, the only reasons that matter are the reasons that 
those citizens actually accept. The greater the degree to which an argu-
ment depends on specific ontological claims or on specific ethical com-
mitments, the less power that argument has. Viewed in this perspective, 
‘Don’t tread on me’ looks a more promising justification for liberty than 
self-creation.

Why might someone want liberty without subscribing either to the 
ontology or to the self-creation ethic of Buchanan’s 1979 paper? With 
respect to the ontology, my answer is that predictability is compatible 
with autonomy. Autonomy, as I understand it, is a sense of volition. 
It is a person’s subjective perception of herself as the cause of her own 
actions—her perception that she has the power to act in ways that in 
fact she chooses not to do. It is possible to have this sense about highly 
predictable decisions. Take a personal example. Over the last five years, 
I have faced hundreds of decision problems in which my choice set con-
tained both coffee and Coke. In that time, I have chosen coffee hun-
dreds of times and (I am fairly sure) never chosen Coke. This pattern of 
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behaviour is consistent with the hypothesis that, with respect to those 
two drinks, I prefer coffee to Coke and make rational choices between 
them. The proximate explanation for this behaviour is that I like the 
taste of coffee and do not particularly like that of Coke (which I can 
remember from drinking it long ago). These tastes may well have phys-
iological causes. But whatever the explanation, my choices between the 
two drinks feel autonomous to me. On any occasion on which I face 
this choice, I have no sense of compulsion to choose coffee: my internal 
sense is that I could choose Coke, I just don’t want to. And because I 
can imagine wanting to choose Coke in future situations, I can want 
Coke to continue to be an option in my choice set. I can say to a social 
planner: Just because I haven’t chosen Coke for five years, don’t pre-
sume that I will never want to choose it in the future. Let me choose for 
myself. Don’t tread on me.

What about the ethic of self-creation? I can accept that some peo-
ple make conscious efforts to shape their future preferences, but liberty 
also matters to those who don’t. As far as I can recall, I never thought 
of my own educational choices as attempts to change my preferences. 
When I went to university at the age of eighteen, I had a strong sense 
of what Buchanan describes as exhilaration in being free—free from the 
oversight of parents and schoolteachers, free to try out new experiences. 
I looked forward to enjoying new intellectual challenges and having new 
opportunities to exercise my abilities. And, like most of my contempo-
raries, I expected that getting a university degree would be a stepping 
stone to some fulfilling career from which I would earn a comfortable 
income. Although I had only hazy ideas about what exactly these oppor-
tunities would be, I was excited about what might lie ahead. All this gave 
me good enough reasons to value my liberty. If someone had said to me 
that I ought also to have been trying to improve my preferences, I could 
reasonably have replied that it was up to me to decide whether or not 
my preferences were in need of improvement.7 Don’t tread on me.

7In fairness to Buchanan’s adversary, I should add that I was fortunate in being able to go one of 
the ‘new universities’ established in Britain in the 1960s on the recommendation of a committee 
chaired by the then Lord Robbins. My education there had all the properties that tend to foster 
self-creation.
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Treating unpredictability and self-creation as the reasons for valuing 
liberty reduces the constituency to which contractarian arguments for 
liberty can be addressed. It can also provide would-be social planners 
with arguments for restricting citizens’ freedom of choice. From the idea 
that autonomy necessarily involves unpredictability, it is a short step to 
the idea that people whose choice behaviour is stable over time are not 
autonomous agents, but merely natural animals for whom liberty serves 
no purpose. From the idea that liberty has value precisely because it 
allows individuals to engage in self-creation, it is a short step to the idea 
that liberty has no value to individuals who make no effort to improve 
themselves. Dual-self models of self-constraint, in which a person’s 
‘planning’ self imposes constraints on his ‘impulsive’ self—the model 
that is implicit in the story of Odysseus and the Sirens—encourage 
would-be social planners to suppose that their fellow-citizens have latent 
desires for restrictions to be imposed on their choice sets. I do not want 
to claim that Buchanan’s account of the connection between liberty, 
autonomy and self-creation directly justifies any constraints on choice 
other than those that each individual chooses to impose on herself. Still 
less do I want to claim that Buchanan favoured such constraints. But 
I do maintain that there is a tension between Buchanan’s treatment of 
autonomy and his contractarianism.

It seems to me that the best way to resolve this tension is to distin-
guish between contractarian arguments and personal value judgements 
about a good society. When you write as a contractarian, your argu-
ments are addressed to your fellow-citizens and are intended to engage 
with their judgements about their interests. But taking a contractarian 
perspective in your work as a normative economist does not debar you 
from expressing your own ideas about a good society—provided you 
acknowledge the distinction between the two activities. In Buchanan’s 
picture of a good society, each person wants liberty to become the per-
son he or she wants to become. And so, in that imagined society, each 
person wants its institutions to be structured so that each person has 
a rich range of opportunities for self-creation, including opportuni-
ties for Odysseus-like self-constraint. But unless actual people, here 
and now, want these things, all this just is a picture of an ideal world. 
There is a sense in which painting such pictures is what Buchanan  
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(1975b, pp. 1–2) has called ‘play[ing] at being God’. That is not an 
intellectual crime, but it is not contractarianism.

What Should Economists Do with the Findings 
of Behavioural Science?

Buchanan’s arguments about what economists should do were written 
in a period when almost all economists were content to assume that 
individuals’ decisions revealed well-behaved context-independent prefer-
ences. In denying the usefulness of the concept of preference, Buchanan 
was opposing a central feature of received economic theory. His cri-
tique of the way the concept of preference was used in normative eco-
nomics was taken up by only a tiny minority of economists (of whom 
I was one). But since then, there has been a huge change in economists’ 
understanding of decision-making behaviour. How far individuals’ 
choices reveal well-articulated preferences is one of the central topics of 
behavioural economics, and behavioural economics is at least well on 
the way to becoming mainstream.

One of the fundamental findings (or rediscoveries8) of behavioural 
economics is that individuals’ choices are often context-dependent. 
That is, an individual’s choices between what economics has normally 
understood as ‘given’ options vary according to features of the deci-
sion environment that seem to have little relevance to the individual’s 
interests or welfare, but whose effects are psychologically explicable. To 
give just a few examples: choices from given sets of options are system-
atically influenced by which option is described as the status quo and 
by manipulations that direct the chooser’s attention to particular fea-
tures of those options; preferences between given pairs of options dif-
fer according to whether they are elicited directly in choices or inferred 
from monetary evaluations elicited for the two options separately; 

8Many of these effects were known, to psychologists and to some economists, long before the 
explosion of interest in behavioural economics. (For example, Wicksteed’s [1910] exposition of 
neoclassical economics includes psychologically acute discussions of many now-familiar ‘anom-
alies’.) What is new is the widespread recognition of the economic significance of these effects.
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preferences between ‘smaller sooner’ and ‘larger later’ payoffs reverse as 
the ‘sooner’ date approaches.9

On the most natural interpretation, this body of evidence confirms 
Buchanan’s criticism of the ‘mathematical perspective’ of neoclassi-
cal economics—the criticism that it illegitimately assumes that prefer-
ences exist independently of the processes within which persons make 
actual choices. Ironically, however, the confirmation takes a form that 
Buchanan might not have welcomed. Recall that one of Buchanan’s 
objections to the conventional theory of rational choice is that it treats 
human decision-making as predictable by the methods of empirical 
science; he thinks that this approach fails to recognize human choice 
as autonomous. Behavioural economics is much more empirical than 
rational choice theory. An advocate of rational-choice theory might 
claim that the reason why that theory can be expected to predict suc-
cessfully is that human decision-makers really are autonomous rational 
agents: all that is being predicted about them is that their reasoning is 
consistent with the principles that define what is meant by ‘rational-
ity’. But if behavioural economics is grounded on empirical psychology 
(as its practitioners normally claim it is), it must use what Buchanan 
calls a model of ‘natural man’. Given Buchanan’s distrust of genetic and 
social-environmental explanations of choice behaviour, it is reasonable 
to guess that he would not have felt much sympathy for the programme 
of behavioural economics.10

For my purposes in this essay, what is particularly interesting about 
the way that behavioural economics has developed is its confirma-
tion of one of Buchanan’s criticisms of what his fellow-economists do. 
Recall his argument that if utility can be ‘objectified and separated 
from individual choice’, it becomes meaningful to ask ‘whether the 
individual or some third party or parties can most reliably identify the 
choices that are defined as “best” in terms of the given utility function’  

9There is far too much evidence about these and other ‘anomalies’ for specific citations to be use-
ful. A representative sample of this evidence is collected in Kahneman and Tversky (2000).
10As far as I can recall, issues arising from behavioural economics did not feature in any of the 
many conferences at which Buchanan and I were co-participants. In his later years, I would have 
been reluctant to initiate discussion of topics on which I expected the two of us to have funda-
mental disagreements.
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(1991, p. 283). To an economist who is confident in the predictive 
power of rational-choice theory, Buchanan’s concern might seem mis-
placed. If an individual’s utility function really can be constructed from 
observations of her previous choies, and if that function really can pre-
dict her future choices, why should she worried if the identification 
of what is best for her is made by a ‘third party’ who knows what that 
function is? Of course, Buchanan’s starting point was scepticism about 
the predictive power of rational-choice theory, given the autonomy of 
human decision-makers. But behavioural economics gives further rea-
son for that scepticism, and therefore further reason for concern about 
allowing social planners to judge what is best for an individual.

Among behavioural economists, there is now a broad consen-
sus about how normative analysis should be conducted. The essential 
idea can be traced back to Cass Sunstein and Richard Thaler’s (2003) 
well-known story of the (hypothetical) cafeteria in which customers’ 
choices between food items are influenced by the relative positioning 
of the items on the cafeteria counter. Other things being equal, more 
prominently displayed items are more likely to be chosen. The cafete-
ria director can choose what display to use. Treating this example as a 
microcosm of the problem of how to do welfare economics when indi-
viduals’ choices are context-dependent, Sunstein and Thaler ask how the 
director should make this choice. They conclude that, because individ-
uals lack well-defined preferences that the director could try to respect, 
the idea that there are ‘viable alternatives to paternalism’ is a ‘miscon-
ception’. They argue that the director should be a libertarian paternalist: 
she should not constrain the customers’ opportunities for choice, but 
she should display the items in the way that results in their making the 
choices ‘that she thinks would make the customers best off, all things 
considered’ (Sunstein and Thaler 2003, pp. 1164–1165, 1182).

In their later book Nudge, Thaler and Sunstein (2008) are more 
explicit about the criterion that normative economics should use. They 
say that their recommendations are designed to ‘make choosers better 
off, as judged by themselves ’. Expanding on this, they say that behav-
ioural economics has shown that ‘in many cases, individuals make 
pretty bad decisions—decisions that they would not have made if they 
had paid full attention and possessed complete information, unlimited 
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cognitive abilities, and complete self-control’ (p. 5). The clear implica-
tion, confirmed over the subsequent course of the book, is that ‘bet-
ter off, as judged by themselves’ is to be interpreted by reference to 
the preferences that the relevant individual would have revealed, had 
his decision-making not been impaired by limitations of attention, 
information, cognitive ability or self-control. In other words, norma-
tive analysis should try to reconstruct individuals’ underlying or latent 
preferences by simulating what they would have chosen, had they not 
been subject to imperfections of reasoning and information. Notice 
the implicit assumption that latent preferences are not themselves  
context-dependent. (Remember that the point of using latent rather 
than revealed preferences is that revealed preferences are context- 
dependent.) As Gerardo Infante, Guilhem Lecouteux and I have  
argued, this method of analysis proceeds as if, inside each individual, 
there is an inner rational agent with neoclassical preferences; behavioural 
deviations from neoclassical theory are supposed to occur because of 
psychologically-induced ‘errors’ in the implementation of the agent’s 
latent preferences (Infante et al. 2016).

In slightly different forms, this implicit model of an inner rational 
agent recurs in many attempts to derive normative conclusions from 
behavioural economics.11 Some authors try to ‘purify’ revealed prefer-
ences by identifying and removing the alleged effects of errors of rea-
soning. Others try to identify the environments in which individuals’ 
decisions are least prone to error and then infer individuals’ preferences 
by using only data generated in those environments. Clearly, this strat-
egy of behavioural welfare economics can work only if the concept of 
latent preference has an objective definition—if it is not just another 
word for the analyst’s personal judgement about what is best for each 
individual—and only if latent preferences are context-independent. 
But the advocates of this strategy usually offer (at best) only rough 
sketches of how ‘error’ is to be defined operationally, and almost never 
try to justify the crucial assumption that, after the effects of error have 
been eliminated, preferences will be found to be context-independent. 

11This paragraph contains sweeping claims that some behavioural economists might dispute. The 
evidence on which they are based is presented in Infante et al. (2016) and Sugden (2018).
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Viewed in the perspective of empirical psychology, the whole concept 
of latent preference seems question-begging and redundant. (If actual 
choices can be explained as the result of known mental processes, why 
should we expect there to be other mental processes, as yet undiscov-
ered, that generate preferences that are not used in decision-making but 
which happen to have the properties that correspond with the axioms 
of rational-choice theory?) Thus, whatever its advocates may intend, the 
strategy of behavioural welfare economists leaves the social planner or 
her adviser with a large amount of discretion in specifying individuals’ 
latent preferences, and very little useful guidance about how that discre-
tion should be used.

I conclude that Buchanan was right to be worried about the con-
ceptual distinction in neoclassical economics between preference and 
choice, and about the practice of using preference rather than choice as 
the fundamental normative criterion. His worry was that this practice 
might license social planners (and economists who think of themselves 
as advisers to social planners) to set themselves up as the judges of what 
individuals ‘truly’ prefer, and to design social institutions to satisfy those 
supposed preferences. That is exactly what behavioural welfare econom-
ics is now doing.

How else might normative economics be done? Buchanan offers an 
obvious answer—obvious, that is, to anyone who shares his commit-
ment to individual sovereignty:

[Each person] has a clear interest in seeing that the choice set, the set of 
alternative imagined futures, remains as open as is naturally possible, and, 
if constrained, that the constraints be also of his own choosing. (1979, 
pp. 258–259)

In other words, the normative criterion should be one of opportu-
nity. Roughly speaking, the aim should be to set up institutions that 
give individuals as much opportunity as possible to do whatever they 
want to do, both in their actions as separate individuals and in volun-
tary transactions with one another. In designing these institutions, 
there is no need to consider what individuals’ preferences in fact are: 
the aim should be to ensure that individuals are able to act on whatever 
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preferences they may happen to have in any particular context, at any 
particular time. Or, as Buchanan might put it, there is no need to talk 
about preferences at all; all that matters are opportunities to choose.  
Whether or not an individual’s choices can be rationalized by  
context-independent preferences is beside the point.

This general strategy can be followed in at least two different ways. 
One way is arguably in the spirit of Buchanan’s arguments about auton-
omy and self-creation. Its aim is to design and maintain institutions that 
individuals would want, were they to attach sufficient importance to 
being free to engage in self-creation. Or to put this another way, its aim 
is to create a society in which individuality and self-creation can flour-
ish. Some ideas about how this approach to normative economics might 
be developed can be found in the work of Shaun Hargreaves Heap 
(2013, 2017), Christian Schubert (2015), and Malte Dold (2018).

The other way forward is the one that I have been developing, and 
which is summarized in my book The Community of Advantage (Sugden 
2018). This way, I believe, is more faithful to the spirit of Buchanan’s 
contractarianism and to the slogan of ‘Don’t tread on me’. It accepts 
that individuals’ choices are often context-dependent in ways that psy-
chological theories can predict and that neoclassical theory would 
classify as irrational, but does not interpret that fact as compromis-
ing individuals’ autonomy as choosers or their claims to sovereignty. It 
views the market favourably, for the same reasons that Buchanan does 
when he says that the market is the institutional embodiment of vol-
untary exchange between individuals in their several capacities. The 
market, and civil society more generally, is not a means to the accom-
plishment of anything—not even a means to the flourishing of individ-
uality. Voluntary interaction is, as Buchanan says, all there is to it.
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The uniqueness of the status quo lies in the simple fact of its existence. 
The rules and institutions of sociological order that are in being have an 
existential reality. No alternative set exists. This elementary distinction 
between the status quo and its idealized alternatives is often overlooked. 
Independent of existence, there may be many institutional legal struc-
tures that might be preferred, by some or many persons. But the choice 
is never carte blanche. The choice among alternative structures, insofar as 
one is presented at all, is between what is and what might be. Any proposal 
for change involves the status quo as the necessary starting point. “We start 
from here,” and not from someplace else. (Buchanan 1999a, pp. 100–101; 
emphasis added)

3
Starting from Where We Are: The 

Importance of the Status Quo in James 
Buchanan

Michael C. Munger

© The Author(s) 2018 
R. E. Wagner (ed.), James M. Buchanan, Remaking Economics: Eminent  
Post-War Economists, https://doi.org/10.1007/978-3-030-03080-3_3

M. C. Munger (*) 
Duke University, Durham, NC, USA
e-mail: munger@duke.edu

https://doi.org/10.1007/978-3-030-03080-3_3
http://crossmark.crossref.org/dialog/?doi=10.1007/978-3-030-03080-3_3&domain=pdf


40     M. C. Munger

Introduction

There are three constructs crucial to James Buchanan’s political philos-
ophy. The first is the “relatively absolute absolutes” (RAA) ; the second 
is the status quo, requiring “we start from where we are” (SQ); and the 
third is his contractarianism, requiring that “values start with us” (C).  
A number of political philosophers have seen these three elements as 
being in tension, or perhaps even incoherent. I will argue that the three 
elements, while not articulating comfortably, are nonetheless necessary 
for Buchanan’s system and can be coherently assembled. I will claim 
that the truly essential feature is SQ, because it constrains all other 
actions to the space of voluntary “politics as exchange” rather than coer-
cion. And coercion is always that thing that, for Buchanan, had to be 
fully justified for the system to be legitimate.

This paper is organized as follows. The following section gives a cur-
sory review of status quo, state of nature, or original position uses as 
analytic devices in political philosophy. Section “Buchanan’s RAA, SQ, 
and C” describes Buchanan’s use of each of the three devices, RAA, SQ, 
and C. Section “Connecting RAA, SQ, and C” combines the three 
devices and examines their implications, and limitations as a political 
philosophy. Section “Conclusion” concludes.

The Original Position

Justifying a State

If a constitution is an agreement, and people become members of the 
constituted group by consenting to the contract, then the “citizens” are 
agreeing to be coerced because they expect to be better off as a coop-
erating group than they were as non-cooperating individuals. Binding 
Odysseus to the mast, and then binding him even more tightly when 
he changes his mind (as he knew he would when he gave the orders to 
prevent his escape) is not coercion in the usual sense. Nonetheless, it is 
coercion: Odysseus really wants to be set free, at that moment, and his 
men disobey his orders and tie the knots more tightly.
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Agreeing to suffer coercion at the hands of a group is potentially 
better for each individual in the group, compared to collections of 
individuals who cannot enforce agreements. The ability to enter into 
agreements, and to agree to be punished if the agreement is violated, is 
the essence of the constitution of groups. Rousseau’s conception of this 
“constitutional moment” is illuminating:

In order then that the social compact may not be an empty formula, it 
tacitly includes the undertaking, which alone can give force to the rest, 
that whoever refuses to obey the general will shall be compelled to do so by the 
whole body. This means nothing less than that he will be forced to be free; 
for this is the condition which, by giving each citizen to his country, secures 
him against all personal dependence. In this lies the key to the working of 
the political machine; this alone legitimizes civil undertakings, which, 
without it, would be absurd, tyrannical, and liable to the most frightful 
abuses. (Book 1, Chapter VII)

The “constitutional moment,” when coercion is agreed to and there-
fore justified, could be an actual event at a real point in time. It could 
be, but it never is. Political philosophers substitute an analytic device 
for actual agreement. This device goes by many names: the “original 
position,” the “state of nature,” or “the natural condition.” Of course, 
such devices are speculative, looking back across an event horizon where 
changes akin to the “Big Bang” in physics transformed everything in an 
instant.

The first clear use of this device is found in the writings of the 
Chinese writer Mo Tzu (“Master Mo,” or “Micius,” in Latinized form), 
around 400 BC. This body of work, possibly written by Mo Tzu and 
embellished and extended by his “Mohist” followers (Fraser 2015), con-
tains this claim:

Mo Tzu said: In the beginning of human life, when there was yet no law 
and government, the custom was “everybody according to his own idea.” 
Accordingly each man had his own idea [moral intuition], two men had 
two different ideas and ten men had ten different ideas – the more peo-
ple the more different notions. And everybody approved of his own view 
and disapproved the views of others, and so arose mutual disapproval 
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among men. As a result, father and son and elder and younger broth-
ers became enemies and were estranged from each other, since they were 
unable to reach any agreement. Everybody worked for the disadvantage of 
the others with water, fire, and poison. Surplus energy was not spent for 
mutual aid; surplus goods were allowed to rot without sharing; excellent 
teachings (Dao) were kept secret and not revealed. The disorder in the 
(human) world could be compared to that among birds and beasts. (Book 
3, Chapter 11, “Identification with the Superior”)

Mo Tzu’s notion was that the “state of nature” was chaotic, because 
people were “unable to reach any agreement.” It appears that the ambi-
guity in the English word “agreement,” allowing either a consensus on 
moral intuitions about justice or an economic exchange or contract, 
is not present in the Chinese (which is closer to “discrete/conflicting 
moral views cannot match”). Nonetheless, this is an important ur-text 
for Buchanan’s notion of “politics as exchange,” because the fundamen-
tal constitutional moment is the setting of rules that allow “agreements” 
to take place on all other matters.

Mo Tzu suggested that the solution was the unification of all the dis-
crete moral intuitions under one ruler, literally a deus ex machina. God 
chose a virtuous ruler who then also used virtue as the qualification for 
all his subordinate ministers and administrators.

Yet all this disorder was due to the want of a ruler. Therefore (Heaven) 
chose the virtuous in the world and crowned him emperor. Feeling the 
insufficiency of his capacity, the emperor chose the virtuous in the world 
and installed them as the three ministers. The emperor and the three min-
isters, seeing the vastness of the empire and the difficulty of attending to 
matters of right and wrong and profit and harm among peoples of far 
countries, divided the empire into feudal states and assigned them to 
feudal lords. Feeling the insufficiency of their capacity, the feudal lords, 
in turn, chose the virtuous of their states and appointed them as their 
officials.

Thomas Hobbes, though likely unaware of Mo Tzu, used a very simi-
lar logic, justifying not just a ruler:
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…that a man be willing, when others are so too, as far forth as for peace 
and defence of himself he shall think it necessary, to lay down this right 
to all things; and be contented with so much liberty against other men 
as he would allow other men against himself. For as long as every man 
holdeth this right, of doing anything he liketh; so long are all men in the 
condition of war. But if other men will not lay down their right, as well as 
he, then there is no reason for anyone to divest himself of his…

For he that performs first has no assurance the other will perform after; 
because the bonds of words are too weak to bridle men’s ambition, ava-
rice, anger, and other Passions, without the fear of some coercive Power. 
… But in a civil estate, where there is a Power set up to constrain those 
that would otherwise violate their faith, that fear is no more reasona-
ble; and for that cause, he which by the Covenant is to perform first, is 
obliged so to do. (Chapter 14)

Hobbes was quite correct: the ability to sign binding contracts 
is necessary for human survival and group flourishing. But all he 
really established was to justify some kind of governance which would 
improve the welfare of citizens over an anarchic state of nature. He does 
not say how would the group select among all the many kinds of gov-
ernance structures, some private and some involving direct state action, 
that might be constituted? As Hardin (1989) argued, what Hobbes 
showed was that almost any viable constituted group is better than 
his “state of nature.” For a given group, however, the Hobbesian argu-
ment can provide no guidance about which constitution to select. That 
is, suppose ordered state A is possible, and ordered state B is possible. 
Hobbes used the “state of nature” to demonstrate that (1) A is better 
than the state of nature, and (2) B is better than the state of nature. But 
how might an actual group decide between state A and state B? As we 
will see, this was a problem that required Public Choice and a Calculus 
of Consent to solve fully.

The individuals constituting the group will use their moral intuitions 
in choosing the rules, and the rules become norms that guide moral 
intuitions. To be free, the group has to be free to choose its contract, 
and then be free to enforce that contract which limits the freedom of 
each member of the group.
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After the group is constituted, of course, many people will look for 
ways to cheat, just as Odysseus did (and knew he would). After the 
agreement, people will try to escape the punishment they promised 
to accept. If they are caught, they will protest that the punishment is 
against their will, because they would prefer that everyone else is bound 
by the promise but that they can escape. But the consent, the unani-
mous consent, to the original contract means that the coercion was vol-
untarily agreed to. One way of understanding constitutions is that they 
can, in some circumstances, allow groups to solve collective action prob-
lems that otherwise would prevent the capture of substantial gains from 
cooperation.

Of course, if I did not agree to the contract, even if I am the only one 
who did not agree, then the coercion is not voluntary because I did not 
consent. This is why the condition of unanimity, even if it is hypotheti-
cal, is central to constitutive arguments.1

For other thinkers, such as John Locke, both morals and laws exist 
in the state of nature. Morality and the laws of behavior it implies have 
always been available to humans, simply by virtue of being human. The 
essential feature of humanity is the ability to use reason, in this view, 
and reason is quite sufficient to generate “agreement,” contra Mo Tzu’s 
view of eternal dispute. For Lockeans, the device of the state of nature 
is useful to illustrate how, in the absence of constituted state, rights 
are insecure, and laws cannot be enforced. But the justification for the 
state is to secure the rights and guard the morals that have existed since 
before the state was agreed into being.

1Some thinkers have been quite scornful of the idea of hypothetical consent. See, for example, 
Hume (1978), who says of tacit or implicit consent implied by residency:

Can we seriously say, that a poor peasant or artisan has a free choice to leave his country, 
when he knows no foreign language or manners, and lives, from day to day, by the small 
wages which he acquires? We may as well assert that a man, by remaining in a vessel, freely 
consents to the dominion of the master; though he was carried on board while asleep, and 
must leap into the ocean and perish, the moment he leaves her. For some thinkers, the 
(hypothetical) agreement to a set of rules is actually the beginning of society itself, as in 
the case of Montesquieu, who conceived of humans as living timidly in the wild, fearful of 
having contact with other humans. For such theorists, the origins of society both causes, 
and is caused by, the agreement on how individuals will be governed.
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One thinker who was important in the Scottish Enlightenment, serv-
ing as a bridge between John Locke and David Hume, was Lord Kames, 
or Henry Home, a solicitor and judge who lived from 1696, essentially 
the end of Locke’s life, until 1782, living to see the publication of the 
Wealth of Nations in 1776. He largely agreed with Locke’s concep-
tion of reason in the state of nature, but introduced the idea of evolved 
conventions that figured so prominently in the work of his protege, 
David Hume, and also sounds very much like the later work of James 
Buchanan in such writings as The Reason of Rules. Home wrote:

The moral sense also, though rooted in the nature of man, admits of 
great refinements by culture and education. …The moral sense not only 
accompanies our other senses in their gradual refinement, but receives 
additional strength upon every occasion from these other senses. … Upon 
the whole, the operations of the moral sense in a savage, bear no propor-
tion to its operations in a person possessed of all the advantages of which 
human nature is susceptible by refined education.

I never was satisfied with the description given of the law of nations, 
commonly so called, That it is a law established among nations by com-
mon consent, for regulating their conduct with regard to each other. This 
foundation of the law of nations I take to be chimerical. For upon what 
occasion was this covenant made, and by whom? If it be said, that the 
sense of common good gradually brought this law into force; I answer, 
that the sense of common good is too complex and too remote an object 
to be a solid foundation for any positive law, if it have no other founda-
tion. But there is no necessity to recur to so slender a foundation. What 
is just now observed, will lead us to a more rational account of these 
laws. They are no other but gradual refinements of the original law of 
nature, accommodating itself to the improved state of mankind. The law 
of nature, which is the law of our nature, cannot be stationary: it must 
vary with the nature of man, and consequently refine gradually as human 
nature refines. Putting an enemy to death in cold blood, raises at present 
distaste and horror, and therefore is immoral; though it was not always so 
in the same degree.…

It is true, that these refinements of the law of nature gain strength and 
firmness from constant exercise. Hereby they acquire the additional sup-
port of common consent. And as every nation trusts that these laws will 
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be observed, it is upon that account a breach of faith to transgress them. 
But this is not peculiar to these institutions which pass under the name of 
the law of nations. There is the same adventitious foundation for all the 
laws of nature, which every man trusts will be observed, and upon that 
faith directs his conduct. (Home 1779, Chapter VII)

The interaction between morals and formal rules was elaborated in 
Brennan and Buchanan (1985, p. 6):

The notion that rules may substitute for morals has been familiar to econ-
omists and philosophers at least since Adam Smith. And, of course, the 
great intellectual discovery of the eighteenth century was the spontaneous 
order of the market, the discovery that within an appropriate structure of 
rules (“laws and institutions” in Adam Smith’s phraseology), individuals 
in following their own interests can further the interests of others. The 
result is the great network of social coordination – refined and extended 
to the boundaries of the division of labor – that even after centuries defies 
the imagination when evaluated as a cooperative enterprise. The cooper-
ation of agents in a market, however, requires neither that such agents 
understand the structure nor that they transcend ordinary precepts of 
morality in their behavior. What it does require is an appropriate “consti-
tutional context” – a proper structure of rules, along with some arrange-
ments for their enforcement.

Justice as Fairness: Impartiality

As was mentioned at the start of this section, there is a second advan-
tage of the use of the device of the original position, with the added fea-
ture that knowledge of interests and privileges do not pass through the 
constitutional moment. Rousseau called this concern “particular” rather 
than “general” interest. Adam Smith contrasted “partial” and “impar-
tial” motivation. Eventually, this opacity of the implication of rules for 
the state of interests was named the “veil of ignorance” by Rawls (1971). 
Rawls claimed that just rules were those chosen fairly, which amounts to 
requiring that decisions about rules be made in ignorance of particular 
consequences.
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Buchanan and Tullock (1962) describe this kind of impartiality this 
way:

Agreement seems more likely on general rules for collective choice than 
on the later choice to be made within the confines of certain agreed-on 
rules… Essential to the analysis is the presumption that the individual is 
uncertain as to what his own precise role will be in any one of the whole 
chain of later collective choices that will actually have to be made. …
[T]he individual will not find it advantageous to vote for rules that may 
promote sectional, class, or group interests because, by supposition, he is 
unable to predict the role that he will be playing in the actual collective 
decision-making process at any particular time in the future. He cannot 
predict with any degree of certainty whether he is more likely to be in a 
winning or losing coalition on any specific issue. …His own self-interest 
will lead him to choose rules that will maximize the utility of an indi-
vidual in a series of collective decisions with his own preferences on the 
separate issues being more or less randomly distributed. (Buchanan and 
Tullock 1962, p. 78; emphasis in original)

There is a striking difference between this conception of fairness and 
that defined by Rawls (1971, p. 61). The Rawlsian “distribution of 
primary goods” has a much more permanent and deterministic flavor. 
There are two steps: the liberty applies to choices about employment 
and production allocations, and then the difference principle in limit-
ing, or justifying, distributions of income, wealth, and power.

Clearly Buchanan and Tullock are imagining a more dynamic and 
fluid process than what Rawls had in mind. The constitutive moment 
is a jumping off point for a set of rules that will guide a society through 
political conflict, with groups coalescing and dissolving over time, 
in both cases by voluntary consent. Buchanan and Tullock wanted to 
foster the capture of mutual gains from exchange and cooperation in 
a social, group setting, while minimizing conflict, and conferring legiti-
macy on outcomes even when people disagree.

Rawls is rightly credited with developing the “original position” in a 
way that gave him analytical purchase of the problem of justice as fair-
ness. But there were important precursors. Tomasi (2011), for example, 
calls Rawls’s use of the idea “the unoriginal position” and points to a 
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passage in Hayek that takes much the same logic and applies it to fair-
ness in laws.2 But an even earlier “original position” can be found in 
Montesquieu.

Every day one hears it said that it would be good if there were slaves 
among us. But, to judge this, one must not examine whether they would 
be useful to the small, rich, and voluptuous part of each nation; doubt-
less they would be useful to it; but, taking another point of view, I do 
not believe that any one of those who make it up would want to draw lots to 
know who was to form the part of the nation that would be free and the one 
that would be enslaved. Those who most speak in favor of slavery would 
hold it the most in horror, and the poorest of men would likewise find it 
horrible. Therefore, the cry for slavery is the cry of luxury and voluptu-
ousness, and not that of the love of public felicity. Who can doubt that 
each man, individually, would not be quite content to be the master of 
the goods, the honor, and the life of others and that all his passions would 
not be awakened at once at this idea? Do you want to know whether the 
desires of each are legitimate in these things? Examine the desires of all. 
(Montesquieu 1750/1989, Book XV, Chapter 9, p. 253; emphasis added).

Regardless of whether Rawls’ “original position” was original with 
him (it appears it was not), the Rawlsian emphasis on “justice as fair-
ness” is important. If the institutions of society, or the rules of a group, 
are clearly chosen to benefit some members and harm others, that con-
stitution will not be seen as legitimate.

Buchanan’s RAA, SQ, and C

The previous section briefly outlined the use of the “state of nature” or 
“original position” as an analytic device in political philosophy. This 
introduction was superficial, because our real object is to consider 

2Tomasi (2011), Chapter 5, quoting Hayek: “We should regard as the most desired order of 
society the one we would choose if we knew that our initial position in it would be determined 
purely by chance (such as the fact of our being born into a particular family)”, Hayek (1979, 
footnote on p. 132).
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Buchanan’s use of the original position device. I did lay out a founda-
tion, in Buchanan and Tullock’s (1962) treatment of a kind of veil of 
ignorance, through which no one can see when agreements on rules are 
being made. This is more true at the level of rules about rules, or con-
stitutions. And that is the core of Buchanan’s political philosophy: coer-
cion can be justified, but only by unanimous agreement on the rules 
about coercion and rules about changing the rules.

Relatively Absolute Absolutes (RAA) 
The passage from Limits of Liberty (Buchanan 1999a) at the outset of 
this paper highlights Buchanan’s focus on the status quo. Only by tak-
ing the status quo seriously as a starting point can a group ensure that 
all moves or changes are voluntary. As we will see in the next section, 
this privileging of the status quo can cause problems, but any system 
that ignores the status quo must in effect start with coercive redistribu-
tion of wealth and power.

But before moving to the status quo, it is useful to consider the 
RAA. This is a concept that Buchanan adapted from his mentor Frank 
Knight. The “we start from here” requirement interacts in a complicated 
fashion with RAA.

We can move beyond economics while remaining in familiar territory if 
we shift attention from the personal to the political constitution. In con-
stitutional democracy, and in the United States in particular, it is recog-
nized that ordinary politics takes place within the constraints defined by 
the set of rules defined as the constitution. The very purpose of these rules 
is to constrain ordinary political choices. And these ordinary choices take 
existing constitutionl rules as relatively absolute absolutes. As they partici-
pate variously in ordinary politics… (Buchanan 1999b, p. 448)

In his two-part interview with Geoffrey Brennan (Buchanan and 
Brennan 2001), Buchanan describes his perception of the RAAs:

I couldn’t live without the Relatively Absolute Absolutes. It gets me out 
of lot of jams. It gets me off of lot of hooks, too! But it’s a concept…that 
I picked up directly from Frank Knight and Henry Simons…. It prevents 
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the necessity of taking a position either as a relativist in all respects or 
as an absolutist. I am neither…it’s an in-between position… There are 
some moral values that have been in existence a long time, that have been 
proved by the test of history…[It] is best to live our ordinary lives by 
treating those as “relatively absolute absolutes” …

[But] they are not beyond examination; nothing is sacrosanct. At one 
level of our existence you can evaluate those, you can say “Are they really 
as stable, authoritative, or unchallengeable as they might seem?” We can 
challenge them in the academy; that’s the job of the academy…But at the 
same time that is not just going out and saying “anything goes,” at all. So 
it gets you off that terrible problem of becoming [a relativist or an abso-
lutist in moral theory]. I am neither. (Buchanan and Brennan interview 
2001; Part II, at 27:00)

In fact, in some ways the relatively absolute absolutes summarizes much 
of what is overarching and unifying about Buchanan’s whole world 
view. He was very sympathetic to natural rights theories, and persuaded 
that the libertarian philosophy was correct, while at the same insisting 
that groups are sovereign and that no outside force, be it revelation, law, 
or custom, could restrict what they could commit to collectively. It is 
tempting to think that he was a natural rights theorist, or a pure con-
tractarian. But he was neither.

We Start from Where We Are (SQ)
As Brennan (2015, p. 8) puts it:

Buchanan often insists that any normatively guided action—any attempt 
at improvement—must ‘‘start from where we are’’. At one level, this claim 
could be read as a simple analytical requirement: it is difficult to imagine 
how one could start from anywhere else! But in Buchanan’s hands the 
requirement has a more normative cast. It is a feature of his contractarian 
approach that normative desirability is grounded in agreement—with the 
natural thought that individuals will not agree to changes that make them 
worse off. (all things considered)

That is, individuals must have the autonomy to be able to veto changes 
from the status quo, even if that change would make “everyone” better 
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off, in a utilitarian sense. The simplest version of the SQ/voluntarism 
requirement is the requirement of unanimity in rule changes.

Take a simple example, one that is common in development econom-
ics. Suppose that everyone in a country knows that a move from insti-
tutions I

α
 to institutions I

β
 will increase GDP growth by 25% in the 

next five years. If current GDP is the equivalent of $1 billion U.S., and 
the current growth rate if 2%, a move to I

β
 will raise the growth rate to 

2.5%. That means that after five year, a move to I
β
 will create a net sur-

plus $25 million U.S.3
Should “we” do it? Well, who is this “we” you are talking about? 

Suppose that at present, under I
α
, a select group of thugs control most 

power and resources. No one can pretend that the thugs in power are 
legitimately in power, or deserve the disproportionate share of wealth 
they are embezzling from the public treasury. But as a practical matter 
the nation needs the permission and cooperation of the thugs to move 
to I

β
. There are two possibilities:

1. Citizens and reformers tell the thugs in charge that the thugs didn’t 
deserve their wealth and power, and under I

β
 the thugs will simply 

be regular citizens, taking much smaller pieces of a larger social pie. 
Sure, the thugs will be worse off under I

β
, but they will understand 

that’s better for the nation, and so will support the change.
2. Citizens and reformers promise the thugs that their current shares of 

power and wealth will be retained, and in fact enlarged, because the 
surplus I

β
 creates allows everyone to be better off even with that side 

payment. Actually, the thugs will benefit the most from moving to 
I
β
, because the nation will now have a legitimate government be able 

to participate in trade without sanctions. Being rich in such a nation 
will be great!

Now, under both of these possible “deals,” it’s true that the thugs will 
no longer be in charge, but the reformers promise that the thugs will 

3Because ($1 billion * (1.0055)) = $25 million. That’s the difference between 2% growth rate and 
a 2.5% growth rate compounded over five years.
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benefit, because the reformers want the thugs to consent. Possibility 1 
is unlikely to happen, because the sort of people who are susceptible 
to such moral appeals are not likely to have murdered and stolen their 
way into power in the first place. Possibility 2 is unlikely also, though 
the reason is less obvious: there is a contracting problem, because the 
promise to leave the thugs alone to enjoy their stolen loot after power 
is transferred is not credible. Even if the reformers might mean it when 
they make the promise, after the transfer of power the new government 
will convene a “Truth and Reconciliation” commission, confiscate the 
stolen wealth, and have the thugs arrested and imprisoned, or worse.

For these reasons, the status quo takes on not just the moral signifi-
cance of representing a benchmark against which to compare voluntary 
improvements, but also an Archimedean point against which the credi-
bility of political commitments must be measures. Later work in consti-
tutional political economy has not recognized the important Buchanan 
places on the status quote, and this work deserves recognition. One 
example of work that connects closely with this “start from where we 
are” idea is the “proportionality theorem” advanced by Cox et al. 
(2016). Cox, North, and Weingast ask a deceptively simple question:

Violent contests over political power have been surprisingly common 
throughout the developing world, including the richest developing coun-
tries. This observation raises the question of resistance to political reform 
in a more precise form: Why do developing countries not adopt the insti-
tutional solution(s) to the problem of political violence that developed 
states have adopted? (p. 1)

If a credible commitment to control violence, both between antagonis-
tic factions and misuses of state power to expropriate investment, is one 
of the keys to development and prosperity, why is that more nations do 
not simply adopt as templates the constitutions, rules, and policies of 
nations that have made the leap? The answer is that a set of rules that 
impose and protect distributions of wealth and power within a state 
that differ sharply from the de facto distribution on the ground will 
either be rejected in advance, or will be overturned by military action 
such as a coup or civil war.
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Consequently, the problem of constitutional design must consider 
what Cox, North, and Weingast call “the proportionality theorem,” or 
what James Buchanan called the requirement that “we start from where 
we are.” But that means the problem is even more difficult than Cox, 
North, and Weingast make it out to be. If we have little understanding 
of emergent properties of rule systems, or the likely comparative statics 
of even small changes in rules, then it is hard to predict the consequence 
or even the direction of change. If this problem is combined with the 
difficulty of making credible commitments to compensate the “los-
ers” in constitutional reform then the theory of constitutional politics 
in economics and political philosophy has simply failed to develop the 
tools that are required to address the problem adequately. The “veil of 
ignorance” means that credible commitments may be simply impossi-
ble, because the mapping from rule changes into future outcomes is just 
too opaque. In the earlier example, we are at least able to assume that 
everyone knew and agreed that there was a superior set of institutions 
available. In the absence of such knowledge, the status quo will always 
be decisively privileged in the attitudes of everyone who benefits from 
the current system.

Values Start with Us, in the Contract (C)
From the interview with Geoffrey Brennan (Buchanan and Brennan 
2001; Part 1, at 14:10):

[We need to go back to] the libertarian strand… There is no justification 
for anyone coercing anybody else. If you are not going to coerce some-
one, what can you do? You exchange with them, you engage in recipro-
cal relationships, one person with another person, and you build that up. 
You start getting more complex and more complex and ultimately you 
end up in a situation where we are participating in a big exchange, in 
which we are all sharing in a commonality of a government, of politics, 
and so forth.

You start with the idea that coercion is never justified in advance, on any 
grounds. Unless you can bring in some transcendental purpose, how can 
you justify coercion? Unless God’s rules, or “right reason,” or [some a 
priori doctrine] justifies force, you can’t have coercion. If you say, “No, 



54     M. C. Munger

values start with us,” start with the individuals, then how can one individ-
ual legitimately coerce another?

The core idea of constitutional political economy was to apply the 
notion of rational choice to two new domains. First, the feasible set of 
alternatives is consumption bundles, but rather is sets of rules. Second, 
the entity doing the choosing is a group of citizens, who by the act of 
choosing become a constituted group. While we often take this for 
granted now, the contribution by Buchanan and Tullock (1962) gathers 
the thought of many previous writers and creates something different, 
and important. In large measure, almost any choice or value settled on 
by consensus among all the members of the group is binding on the 
group.

This is made clear in the Brennan interview (Buchanan and Brennan 
2001):

Brennan: [But some agreements would require infringements 
on liberty]. Your interpretation of liberty and how liberty is to 
be structured seems to depend on getting constitutional con-
sensus around it. So how does your libertarianism—which is 
undoubted—sit with the logic of contractarianism?

Buchanan: I acknowledge that there is a tension—a possible 
contradiction—there. I could respond in part by saying that 
it’s the constitutionalist that is primary, and the libertarianism 
is secondary. But that’s not necessarily the case…in many cases 
my libertarianism might trump my constitutionalism.

If you could observe a constitutional consensus developing 
on some restrictions on individual liberty that I might be very 
strongly opposed to…then I wouldn’t be in the consensus but 
you might have an overwhelming [consensus] view.

Any discussion of Buchanan’s own views of liberty or “correct” rules 
must be constrained by this overarching consideration: Buchanan had 
strong opinions about how rules should work. But he also maintained 
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that either he might be wrong, or that others might disagree. If there is 
a conflict among these considerations, it is always the consensus that is 
more important, regardless of whether Buchanan himself was a member 
of that consensus.

Connecting RAA, SQ, and C

Proportionality as a General Application

In voluntary exchange, and also in the more abstract comparisons 
involved in Pareto improvement comparisons, the status quo position is 
highly privileged. If unanimous consent is required for change, then the 
status quo is the outside option for each individual’s bargaining decision.

The problem this poses for constitutional political economy is that 
the status quo distribution of power and wealth may not be ethically 
defensible. And yet, as Buchanan notes, its importance “lies in the sim-
ple fact of its existence.” A change that represents an “improvement” in 
the rules system, based on collective conceptions of justice, or efficiency, 
or aggregate conceptions such as levels of national prosperity, have little 
meaning compared to the tyranny of the status quo.

This factor has been ignored, or at a minimum under-recognized, in 
traditional theories of constitutionalism. Abstract, stand-alone notions 
of “good” constitutions have little place in a world where the constitu-
tional project is to move from one (presumably inferior) basin of attrac-
tion to another (superior) basin of attraction. No one understands the 
interaction of rules and markets fully, and the unintended consequences 
of mistakes can be devastating.

But even holding that problem aside, reformers face an additional 
problem that is directly related to Buchanan’s observation about the sta-
tus quo, or “starting where we are.” Suppose that we know that a move 
from institutions α to institutions β will cause GDP to increase by 25% 
in the next five years, a much faster growth rate than under α. Should 
“we” do it? Well, who is this “we” you are talking about? Suppose that 
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at present, under α, a select group of thugs control most power and 
resources. There are two possibilities:

1. Citizens and reformers tell the thugs in charge that the thugs didn’t 
deserve their wealth and power, and under β the thugs will simply 
be regular citizens, taking much smaller pieces of a larger social pie. 
Sure, the thugs will lose, but they will understand that’s better for the 
nation, and so will support the change.

2. Citizens and reformers promise the thugs that their current shares of 
power and wealth will be retained, and they will benefit most from 
moving to β. It’s true that the thugs will no longer be in charge, but 
the reformers promise that the thugs will benefit, because the reform-
ers want the thugs to consent.

Under the first condition, it’s possible that the thugs will go along. 
A sense of nationalism, patriotism, or personal duty may work in the 
favor of reform. But it may not. The fact that β is potentially Pareto 
superior just means that the total size of the benefits exceeds the total 
costs. But the costs will be born disproportionately by the thugs in 
charge under α. That’s what the status quo means: under α, the sta-
tus quo for the thugs is quite advantageous. The fact that it is not 
“deserved” may be important Rawlsian ideal theorists, but argu-
ments from desert will likely fall on deaf ears in the colonels’ quarters. 
Whether they deserve power or not, they have power. Why would they 
give it up?

Likewise, under the second condition, it’s possible the thugs will go 
along. They may be easy-going, trusting sorts who just naturally think 
well of their fellow men and women. When the reformers promise that, 
after the thugs leave power, there will be no investigations, no truth and 
reconciliation committees convened to investigate atrocities, the thugs 
may accept the reformers at their word. But they probably won’t. Once 
the thugs leave power, they can no longer protect themselves or retaliate 
for violation of the “contract” that promises no reprisals. Knowing that, 
the thugs either won’t agree to the “contract” in the first place, or if it 
is imposed without their participation there will be a military coup or 
violent revolution.
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This is essentially the “proportionality principle” laid out by Cox, 
North, and Weingast. As they put (p. 2):

A key result that follows from the bargaining perspective on violence 
is the proportionality principle: Rents and privileges must be allocated 
in rough proportion to military power in order to keep the peace. 
Specifically, let Rj denote j’s share of the rents. Then the proportionality 
principle says that peace can be maintained only if

Rj > Pj(vj,v-j)π – cj for j = A,B.

[where π is the share of governance rents, P is the probability of winning 
a violent conflict, and c is the cost of fighting] This expression says that 
each player’s rents must exceed their expected value of fighting. If this 
condition is not satisfied, then those groups with more power than rents 
prefer to fight for more, rather than play by the regime’s rules.

The proportionality principle is a constraint on the set of equilibrium 
alternative institutions that can be imposed by reformers. Reformers 
who recognize this are likely to choose objectively “bad” constitutions 
that survive; reformers who fail to recognize this are likely to choose 
apparently “good” constitutions that are quickly deposed in bloody 
violence. But neither outcome is a surprise from the complex systems 
approach. The only surprise is that political philosophers think that 
ideal theory is even worth thinking about.

The Example of Chile

Chile had a military coup in 1973. The coup occurred on September 
11, less than a month after a resolution was passed 81–47 by the 
Camara de Diputados (Chamber of Deputies) on August 22. The reso-
lution was strongly worded; it asked that:

the President of the Republic, Ministers of State, and members of the 
Armed and Police Forces…. put an immediate end…[to] breaches of the 
Constitution … with the goal of redirecting government activity toward 
the path of Law and ensuring the Constitutional order of our Nation, 
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and the essential underpinnings of democratic co-existence among 
Chileans.

The elected government, led by Salvador Allende, was accused of trying
… to conquer absolute power with the obvious purpose of subjecting 
all citizens to the strictest political and economic control by the State … 
[with] the goal of establishing a totalitarian system…[where] violations of 
the Constitution [were now] a permanent system of conduct.

Most ominously, the resolution appeared to make a request of 
the armed forces, asking that Allende be forced to comply with the 
Constitution. The military was told:

to present the President of the Republic, Ministers of State, and members 
of the Armed and Police Forces with the grave breakdown of the legal 
and constitutional order… it is their duty to put an immediate end to all 
situations herein referred to that breach the Constitution and the laws of 
the land with the aim of redirecting government activity toward the path 
of Law.

Now, Chile had had previous coups, and military coups were com-
mon in Latin America, so perhaps what happened next was predictable. 
Still, there was no Constitutional provision for the Chilean legislature 
requesting that the military depose the elected administration and kill 
the President. But three weeks later the military did depose the admin-
istration and kill Allende. The new military government was ultimately 
dominated by a junta (committee) controlled by Commander in Chief 
of the Army Augusto Pinochet.

While the coup itself had some (tenuous) claim to legitimacy, the 
governance of the junta was inexcusable. The new government was 
repressive, often murderous, and aggressive about rooting out any 
potential opposition figures around which an alternative government 
might organize. The new regime had certain goals, and chose economic 
and political measures in support of these goals.

To be fair, the Chilean people also had goals. These included tran-
sitioning away from a murderous military regime to a functioning 
democracy, and having their country be restored to its place among the 
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free nations of the world. Interestingly, in some ways the goals of the 
regime and the goals of Chile’s people coincided. Perhaps because of 
the long tradition of military deference to civilian authority in Chile, 
or perhaps to ease economic and other sanctions, the junta wanted to 
restore democracy.

The problem was that “too much” democracy, too fast, would almost 
certainly mean another military coup. In other words, everyone was 
constrained by the proportionality principle. If paper institutions, such 
as constitutions, attempt to create a de jure distribution of power that 
differs from the de facto distribution of power on the ground, there will 
be violence. And the resulting conflict is likely to be won by those who 
possess de facto power.

In the case of Chile, this meant that the military controlled actual 
power, regardless of what the constitution or the laws might say. 
Consequently, we are stuck with Buchanan’s “start from Where We Are” 
maxim, because you can’t start anywhere else. The Chilean problem was 
clear: if full power had been given by the new constitution to the new 
democratically elected government (which would be selected by a “Si 
o No” plebiscite in 1988, an election in 1989, and the installation of 
a new government in 1989), there would likely be an immediate move 
toward a “Truth Tribunal,” with arrests and trials of military leaders and 
the middle-level officers who had carried out the murder, torture, and 
repression of 1973–1976, and in some cases beyond that date.

It’s easy to argue, from the outside or from the perspective of dec-
ades later in time, that this is just what should have happened. But it 
wouldn’t have happened. If Chile had had a “good” constitution, there 
would have been a coup, as military leaders protected themselves. Chile 
would not be a democracy. Munger himself first worked in Chile as a 
consultant in the 1989 presidential election, and saw firsthand while 
the election was for all practical purposes free and fair (it was won by 
moderate leftist Patricio Aylwin), the 1980 constitution under which 
the election was held was very much resented as being unfair. But if the 
constitution had been different, there would have been no election, or 
the election results would have been repudiated and a military junta 
immediately restored.
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The provisions of the Constitution of 1980 were written so that 
even if Pinochet lost in 1988 (it appears he expected to win, but when 
he lost he did obey the constitutional requirement of scheduling the 
Presidential election in 1989), real power would not be transferred from 
the junta to the democratically elected government. The specific pro-
visions of the Constitution of 1980 are interesting enough to deserve 
closer scrutiny.

There were 120 “permanent” articles, which were delayed until the 
transition to “constitutional government” in March 1990. There were 
also 34 “transitional” articles to govern the decade of transition, March 
1980 to March 1990. The most important features of the transitional 
articles were the provisions for the plebiscite in 1988, the election of the 
legislature under the “binomial” system (all districts magnitude 2, with 
a large supermajority required to win both seats), and the contingent 
election of a new President in 1989. The most controversial and draco-
nian of the transitional articles was #24, which for all practical purposes 
eliminated due process of law by giving the President (i.e., Pinochet) 
unilateral powers to curtail rights of assembly and speech and to arrest 
or exile any citizen without formal charges or appeal.

The “permanent” articles of the constitution claimed that their goal 
was a “modern and protected democracy,” guaranteeing “national secu-
rity” by severely circumscribing majority action. The Constitution 
vaguely (and ominously) established a role for the armed forces as 
“guarantors” of the nation’s institutions, banned opposition political 
movements or (ironically) ideologies “hostile to democracy.”

Most importantly, a formal institution of governance was created, 
the Council of National Security (Consejo de Seguridad Nacional—
“COSENA”). The COSENA had thirteen members,4 only seven of 

4Voting members were (1) the president of the republic, (2) the president of the Senate, (3) the 
president of the Supreme Court, (4) the 3 commanders of the Army, Navy, and Air Force, and 
(5) the director general of the national police force (Carabineros de Chile). Consequently, the 
military had a large majority on any COSENA vote. Nonvoting members included the ministers 
of defense; economy, development and reconstruction; finance; foreign relations; and interior. For 
details, see Hudson (1994): http://countrystudies.us/chile/87.htm.

http://countrystudies.us/chile/87.htm
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whom had formal voting rights, and only two of whom who were to be 
elected officials (Article 95).

Was this a good Constitution? It was a terrible Constitution, by any 
unimportant standard. We don’t want to argue that justice and fairness 
are unimportant in general, or in the abstract. But when you must “start 
from where we are,” you can’t use general or abstract principles to evalu-
ate institutions. The people of Chile needed help escaping from the mil-
itary regime. A constitution must foster a move to democracy, and free 
and fair elections, but also avoid a military coup. It would serve no one 
to have had a constitution that allowed an immediate transfer of power, 
and a Truth Tribunal had been convened, followed by arrests of top mil-
itary officers. That is frustrating, because those military officers clearly 
deserved it. But the only way to get from “where we are” (repressive mil-
itary regime) to a functioning democracy was the way they did it. It is 
of course unjust that the killers and torturers of the regime escaped pun-
ishment. But politics is the art of the possible. Chile needed a way to 
move to free and fair elections, and stable democratic government. And 
it has done that.

Conclusion

The “status quo” notion in analytical political philosophy also has nor-
mative implications. James Buchanan recognized the importance of this 
positive-normative nexus in ways that have not been understood fully, 
even by some of his readers in economics and public choice. I think the 
reason is that Buchanan himself portrayed the problem as “politics as 
exchange” and used language that was not familiar to philosophers. I 
have tried to bridge this gap, to make Buchanan’s conceptions of “rela-
tively absolutely absolutes,” “we start from where we are”, and “constitu-
tionalism” more general.

This essay focused on the importance of the “start from where we are” 
problem of Buchanan, as later elaborated in the proportionality prin-
ciple of Cox et al. (2016). Attempts at reform, even if they are in some 
abstract sense efficient and just, may founder on the tendency of de jure 
power-sharing to snap back to the de facto, preexisting distribution of 
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power and wealth. I sought to illustrate this problem, which also high-
lights its own solution, in evaluation of the Chilean Constitution of 
1980. By any standard, the Constitution of 1980 was awful, violating 
standards of rule of law, democratic representation, and ethical fairness. 
Yet it may well have been an excellent constitution, in the sense that it 
recognized the problem of proportionality, and allowed Chile to escape 
from a repressive military dictatorship back to functioning democracy.
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[E]conomists forget the moral basis of their science and thereby miss the 
raison d’être of economics. The true purpose of the distinctive “science  
of political economy” is to design alternative legal structures and to  
evaluate their potentialities in enhancing efficiency in the exploitation 
of the mutuality of advantage. This means that the “science of political  
economy” is categorically distinct from the “science of economics.” The 
former uses the knowledge of behavioural regularities, which the lat-
ter may discover, in order to allow the community of free individuals to 
make informed and institutional choices.

James M. Buchanan (1987 [2001], p. 40, emphasis original)
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Introduction

What is the role of the properly trained economist? James Buchanan 
often referred to Gordon Tullock as a “natural born” economist (1987 
[2001]). Deirdre McCloskey (1992) has also written of the “natural,” or 
those who “believe in economics”. As she put it in that essay, the eco-
nomic way of thinking can be summarized as (a) think about maximiza-
tion, (b) think about equilibrium, and (c) think about the interaction of 
maximization and equilibrium. And, McCloskey gives as shining exam-
ples, Armen Alchian, Gary Becker, and Gordon Tullock. Historically 
contemplated, when we think of “natural born” economic thinkers, 
our mind turns to David Hume and Adam Smith, and to John Stuart 
Mill, and to early neoclassical economists such as Philip Wicksteed, 
Frank Knight, and Ludwig Mises. For these classical and early neoclas-
sical economists, (a) was the analytical anchor to explain (b) via institu-
tional variations that provide the framework for (c). The thoroughgoing 
subjectivism of Mises, however, makes the economic way of thinking 
a more subtle instrument of thought, while the philosophical musings 
of Knight make it more nuanced.1 Part of the charm of Becker and 
Tullock2 is their lack of subtlety and nuance as “natural economists,” 
in which they oftentimes seem to conflate (a) and (b), which squeezes 
out (c), but as we argue, that is also part of their weakness in provid-
ing the appropriate foundations of, as Buchanan (1982 [2001]) put it, 
the distinct but related sciences of economics and political economy. 
Buchanan was trained in the classical and early neoclassical tradition of 
Knight and Mises, and so his work throughout his long career always 

1As F. A. Hayek has written, “it is probably no exaggeration to say that every important advance 
in economic theory during the last hundred years was a further step in the consistent application 
of subjectivism” (1952, p. 31). “This is a development,” Hayek argues further, “which has been 
carried out most consistently by L.v. Mises and I believe that most peculiarities of his views which 
at first strike many readers as strange and unacceptable are due to the fact that in the consistent devel-
opment of the subjectivist approach he has for a long time moved ahead of his contemporaries ” (1952, 
pp. 209–210, fn. 24, emphasis added; see also Knight 1940).
2Contrary to this standard interpretation, however, we have written elsewhere that Tullock’s 
methodological and analytical understanding of economics fits more closely with Mises (see 
Boettke and Candela 2018).
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reflected a subtlety and nuance in the application of the technical prin-
ciples of economics to access how alternative institutional arrangements 
impact the ability of individuals to pursue productive specialization, 
and realize peaceful social cooperation through exchange. As prolific a 
writer Buchanan was, there is an underlying consistency that resonates 
throughout his work (see Wagner 2017),3 and what we wish to empha-
size in this chapter is that this consistency applies no less with regard to 
what he regarded as a properly trained economist.

The Science of Economics and Political  
Economy: Distinct, but Related

The role of the properly trained economist is not only to understand 
the “science” of economics under given institutional frameworks. He or 
she must also use economic science to explore opportunities for institu-
tional change. As Buchanan argued, “the economist must hope that his 
simple truths, as extended, can lead to ‘improvement’ in the structure of 
these institutions, through the ability of institutions to modify the con-
ditions of human choice” (1966 [1979], p. 140), but, “the final choices 
in a free society rest with individuals who participate in that society” 
(1966 [1979], p. 140).

For Buchanan, economic science is not simply the pure logic of 
choice (Buchanan 1969 [1979]). Rather, the pure logic of choice is the 
analytic anchor from which institutions emerge and guide the coordina-
tion of maximizing individuals towards equilibrium. Economic science, 
therefore, explains how the “institutions of exchange, of markets, are 
derived, therefore, from the mutual interactions of individuals who are 

3As Wagner argues in his latest book, James Buchanan and Liberal Political Economy: A Rational 
Reconstruction, Buchanan’s unique contributions to public finance, and political economy more 
broadly, can be traced back to his 1949 paper, “The Pure Theory of Government Finance: A 
Suggested Approach,” in which he rejects what he refers to as an “organismic theory the state” as a 
single decision-making unit acting for society as a whole, seeking to maximize some conceptually 
quantifiable social welfare function. This rejection of preexisting social welfare function, exist-
ing “out there” and independent of human choice and valuation, is what resonates throughout 
Buchanan’s work.
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continuously engaged in making ordinary choices for more rather than 
less” (Buchanan 1966 [1979], p. 120). “Choice exercised by an individ-
ual,” as Buchanan puts it, “involves self-creation along with the creation 
of constraints imposed on the choices of others. This reciprocal inter-
action takes place over a whole temporal sequence” (Buchanan, 1991, 
p. 226, emphasis added). Therefore, there exists, a bi-directionality 
between choice and institutions (Wagner 2010), and the distinct, yet 
related sciences of economics and political economy each help us under-
stand the emergence and modification of institutions, respectively, as a 
result of human choice (see Runst and Wagner 2011).

Proper economic training requires an understanding that such 
reciprocal interaction is one of “adjustment, of coordinated conflict, 
of mutual gains,” (Buchanan 1966 [1979], p. 118, emphasis original) 
and for that we need the subtlety and the nuance provided by Mises 
and Knight to transform the “natural born” economist into the “prop-
erly trained” economist. In sports, the motivating phrase is “hard work 
beats talent, when talent fails to work hard.” In economics, we believe 
it should be, “proper training beats the natural born, when the natural 
born forgets the lessons of proper training.” And, proper training relates 
not to the cognitive capacities we imbue our agents in our models with, 
nor does it relate to their base motivational content, but instead relates 
to the economist’s ability to address how alternative institutional con-
figurations impact human behavior, and vice versa, and thus the perfor-
mance of social systems.

In his essay on “Economics and its Scientific Neighbors,” Buchanan 
(1966 [1979]) argues that the properly trained economist must have the 
principles of the discipline always by their side. The task of the politi-
cal economist is to use the technical principles to assess how alternative 
institutional arrangements encourage or hinder the ability of individuals 
to realize the gains from production specialization and peaceful social 
cooperation. “As a ‘social’ scientist,” Buchanan argued, “the primary 
function of the economist is to explain the workings of these institu-
tions and to predict the effects of changes in their structures. As the 
interaction process that he examines becomes more complex, it is but 
natural that the task of the economic scientists becomes more intricate. 
But his central principle remains the same, and he can, through its use, 
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unravel the most tangled sets of structural relationships among human 
beings” (1966 [1979], p. 120).

Economics properly understood makes sense out the complex 
web of human relations that constitute reality. “The Economist,” 
Buchanan continues, “is able to do this because he possesses this cen-
tral principle—an underlying theory of human behavior. And because 
he does so, he qualifies as a scientist and his discipline as a science. 
What a science does, or should do, is simply to allow the average man, 
through professional specialization, to command the heights of genius. 
The basic tools are the simple principles, and these are chained forever 
to the properly disciplined professional. Without them, he is as a jib-
bering idiot, who makes only noise under an illusion of speech” (1966  
[1979], p. 120).

So, the first task of the properly trained economist is to avoid becom-
ing a jibbering idiot! (Boettke 2017). Since nobody knowingly strives to 
be a jibbering idiot in science, we must ask: What might lead someone 
astray in the discipline of economics and lead us not to enlightenment, 
but to mistaking noise for sense? Buchanan’s consistent answer from the 
beginning of his career was a methodological one, and is best exemplified 
in “What Should Economists Do?” (1964) when he worries about the 
practice of nonsensical social science when the pure logic of choice and 
the allocation of resources is given the primary place in economics as 
opposed to exchange and the institutions within which exchange takes 
place.

For Buchanan, the properly trained economist occupies a dual, yet 
overlapping role. There is one as an economic scientist who under-
stands institutional emergence and change arising a result of human 
choice, and how changes in such institutions generate alternative pat-
terns of interaction. Based on their theoretical knowledge of economic 
science, properly trained economists also apply such knowledge in their 
role as a political economist, who suggests that there a multiple mar-
gins of improvement on existing institutions, discovered through demo-
cratic deliberation, in order to better facilitate the mutually shared goals 
among free and responsible individuals (1959, p. 131). The fact that we 
live in a non-ideal world provides hope for change, but change through 
improved institutions, not an improved man.
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The properly trained economist is provided a non-normative basis for 
their role as a scientist as well as a reformer, which can “be summed 
up in the familiar statement: There exist mutual gains from trade ” 
(Buchanan 1959, p. 137, emphasis original). That is, utilizing the tools 
of economics, the political economist can submit proposals for institu-
tional reform for the purpose of securing greater gains from trade in the 
economy. The properly trained economist never acts as a social engineer, 
but as a social entrepreneur: “His task is that of locating possible flaws 
in the existing social structure and in presenting possible ‘improvements’” 
(1959, p. 137, emphasis added). The idea in Buchanan’s framework that 
best reveals this distinct relationship between the science of economics 
and the science of political economy is his discussion of the compensa-
tion principle (1959).

According to Buchanan, compensation is defined as “that set of pay-
ments required to secure the agreement of all parties to the proposed 
change;” it is not to be confused with an objectively measurable quan-
tity independent of choice. Compensation “must be defined in terms of 
the individual choice process, and it becomes measurable only through 
an observation of choices” (1959, p. 128, fn. 6) arrived at through 
deliberation. In suggesting alternative institutional changes for reform, 
the political economist takes the status quo as a given, not as a nor-
mative evaluation, but as a positive benchmark from which to assess 
“which one from among the many possible social policy changes does, 
in fact, satisfy the genuine Pareto rule. Compensation is the only device 
available to the political economist for this purpose” (1959, p. 129).

Because changes in the rules of the game will change the nature of 
the payoffs in the game, compensation is necessary for those who 
benefit from the existing status quo, not because the losers have any 
normative claim to their existing benefits, but because without compen-
sation, the beneficiaries of the status quo will fight to defeat any pro-
posed changes in the structure of rules (see also Tollison and Wagner 
1991). “Compensation is desirable here because only through the 
compensation device can appropriate criteria for ‘improvement’ be dis-
covered” (Buchanan 1959, p. 131). Moreover, because individual valu-
ation can only be demonstrated through choice, and therefore cannot 
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be aggregated into a social welfare function that exists independent of 
choice, consensus must be discovered in order to “test” whether such 
institutional reform via compensation is mutually beneficial.

The political economist is able to submit such tests for evaluation 
and “predict” the responses to such proposed policy changes by utiliz-
ing economic science as a necessary input into the science of political 
economy. As Buchanan argues, the “predictive ‘science of economics’ 
is positively valuable to governmental agents, business firms, and pri-
vate individuals. Persons can ‘play better games’ if they can predict their 
opponents’ strategy more accurately” (1982 [2001], p. 47). This requires 
the modelling of agents as homo economicus, “as if they do not volun-
tarily restrict their behavior to the limits defined by the mutuality of 
gains” (1982 [2001], p. 50). In doing so, Buchanan is not arguing that 
this behavioral assumption is representative of flesh and blood human 
beings (see Boettke and Candela 2017b). As he states, “to model per-
sons as Homo economicus terms for this purpose of deriving constitu-
tional structure is not the same thing at all as advancing predictions that 
persons will necessarily behave as Homo economicus (Buchanan 1982 
[2001], p. 50, emphasis original) Rather, this behavioral assumption is 
used by the political economist for the purpose of making “informed 
and sophisticated choices among alternative institutional constraints, 
constraints that are mutually acknowledged and accepted by all par-
ties, and which are to be externally enforced by the sovereign” (Buchanan 
1982 [2001], p. 50).

The “science of economics,” which “predicts” how individuals will 
respond to proposed institutional changes within given institutional con-
straints is distinct, though related, to the “science of political economy,” 
which tests proposed institutional changes via compensation. Once the 
properly trained economist understands this distinction, he “should 
not be content with postulating models and then working within such 
models. His task includes the derivation of the institutional order itself 
from the set of elementary behavioral hypotheses with which he com-
mences. In this manner, genuine institutional economics becomes a sig-
nificant and an important part of fundamental economic theory” (1968 
[1999], p. 5).



72     P. J. Boettke and R. A. Candela

Common Knowledge Consistently Applied 
by the Properly Trained Economist: A Perusal 
Through Buchanan’s Archives

As we have been processing the Buchanan archives at GMU, it has been 
fascinating to get a window into Buchanan’s world. This collection— 
which now runs 192 linear feet—reveals a surprising consistency 
in Buchanan’s writings, his academic entrepreneurship and his pri-
vate correspondence.4 To anyone paying attention, this consistency in 
Buchanan’s scientific enterprise and his published work should not be 
a surprise since it was already evident in his 20 volume Collected Works. 
Please don’t misunderstand us, Buchanan was an amazingly wide- 
ranging scholar whose work not only constantly drew from literatures 
in economics, politics, philosophy and law, but whose contributions 
within economics and political economy also addressed fields as diverse 
as public economics, price theory, collective choice, welfare economics, 
comparative systems, law-and-economics, industrial organization, eco-
nomic growth and development, and the history of economic thought. 
So, there is something new to learn about the man and his works with 
each visit to the archive, and something new to learn with each reading 
of the works contained inside the pages of those 20 volumes. But there 
is also a remarkable consistency, as Richard Wagner (2017) has argued, 
from Buchanan’s first paper (1949) and throughout his career.

Critical to understanding Buchanan’s system is that he is a lib-
eral political economist in the tradition of Hume-Smith and Knight-
Mises-Hayek, he is a methodological individualist in the tradition of 
Knight-Mises, he is price theorist in the tradition of Marshall-Knight, 
and he is public finance theorist in the tradition of Wicksell. All these 
elements are wrapped up in his economics (see Boettke and Candela 
2014, 2017a). Furthermore, he has a deep commitment to government 
through discourse, and perhaps an even deeper commitment to the 
“relatively absolute absolute” in matters of politics (and in all human 

4See http://scrc.gmu.edu/finding_aids/buchanan.html.

http://scrc.gmu.edu/finding_aids/buchanan.html
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endeavors). No one individual, or group of individuals, is privileged 
either by nature or through social position in deliberation over oth-
ers. No one, and no group, has unique access to TRUTH. In fact, any 
claim in politics to TRUTH leads to tyranny plain and simple. All we 
can have in politics is consensus and compromise, and since there is no 
unified scale of values for society as a whole, all we can ever reasonably 
expect to get a consensus over is not ends, but the acceptable range of 
means by which we each pursue our separate and often desperate ends 
and how we relate to one another in our efforts to pursue those ends.

Wagner relays the story of his first classroom encounter with 
Buchanan back at University of Virginia in the fall of 1963. The class 
was public finance, and Wagner had read all summer in excited antici-
pation of taking this class. On the first day, Buchanan, Wagner reports, 
glanced at his roll sheet and then said, “Mr. Wagner, what’s wrong with 
the American tax system?” As Wagner tells the story, with a great deal of 
excitement he began to relay all he had read that summer about simpli-
fying the tax system, and when he finished Buchanan simply responded: 
“Mr. Wagner, you have no business answering a question like that. We 
are democrats here and not autocrats” (Wagner 2017, p. 178).

Public finance in Buchanan’s hands was never a form of social engi-
neering where the theorist determines the balancing between public and 
private through some idealized theoretical construction. Fiscal decisions 
should reflect the preferences of the citizens in the relevant collective 
decision-making group, and not merely the imposition of the prefer-
ences of either the ruler or the ruling class. Buchanan made this point 
in 1949, and he makes it within the first few paragraphs of his Nobel 
Lecture in 1986: “Economists should cease proffering policy advice as 
if they were employed by a benevolent despot, and they should look to 
the structure within which political decisions are made” (1987, p. 243). 
Economics in the hands of the properly trained economist is a tool of 
social understanding, and never a tool for social control. However, such 
understanding must also encompass institutional change emerging from 
purposive behavior, for if social understanding means understanding the 
passive response of individuals to given constraints, economics is noth-
ing more than an exercise in the pure logic of choice.
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Buchanan’s approach is the antithesis of the dominant Samuelson-
Musgrave approach to public economics and public finance, and 
harks back philosophically to the great puzzles associated with choos-
ing in groups from Hobbes, Rousseau, Montesquieu, and Hume, and 
the technical economics of Smith, Mill, Wicksell and the Italian pub-
lic finance theorists of the late nineteenth and early twentieth century. 
The theory of taxation and fiscal expenditures, in Buchanan’s work, pro-
vides the answer to the institutional puzzles that the philosophical ques-
tion of the good and just bring to the forefront. Institutional problems 
demand institutional solutions. But our ability to offer those solutions 
must be constrained by the “relatively absolute absolute” check that we 
mentioned above.

Buchanan’s clearest statement of this is in his 1959 paper “Positive 
Economics, Welfare Economics and Political Economy”, and this 
should be mandatory reading for all economists and political econo-
mists for several reasons. Again, the properly trained economist must 
focus on exchange and the institutions within which exchange takes 
place in their positive analysis. “Political economy,” Buchanan states, 
“is concerned exclusively with the modifications of the rules of the 
game” (1959, p. 133, fn. 11), and such modifications emanate from the 
self-seeking behavior of individuals taking into account their respec-
tive constraints. Individuals do have purposes, and do strive to do the 
best that they can given their situation. But the individual pure logic 
of choice is restricted in a strict scientific sense to Crusoe type analy-
sis. Once Friday enters the picture, and we have two beings trying to 
live together through mutual adjustment and ways of relating to one 
another. Their interaction is categorically different than their isolated 
pure logic of choice. But the interaction arises from the pursuit of their 
own purposes and plans for betterment. Learning how to study both 
the logic of choice mechanics against given constraints, and the interac-
tion process of exchange within alternative institutional arrangements is 
what it means to become a properly trained economist.

The key to Buchanan’s 1959 paper is what the implications of the 
training are for both the critique of textbook welfare economics, and 
the alternative conceptual apparatus of political economy. Like in his 
1949 paper, Buchanan argues that the deployment of the assumptions 
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of omniscience and benevolence in the welfare economics results in 
magical thinking, and such magical thinking is decidedly unhelpful 
in addressing the tough questions of collective action within a demo-
cratic process of decision-making. As he said to Wagner, “we are demo-
crats here”, and so in putting the properly trained economist inside the 
model, the economist becomes restricted to offering only recommen-
dations of changes to the structural rules of the game per se, and only 
as hypotheses to be tested through the democratic process. No auto-
cratic impulse can be appealed to by the economic “expert” within a 
democratic polity. This is why Buchanan’s version of welfare economics 
requires a real compensation principle and not just a potential compen-
sation scheme as in Hicks-Kaldor, and it does “privilege” the status-quo, 
but not for any normative reasons, but simply for the analytical purpose 
of “starting from the here and now”. It is in this way, and only in this 
way, that Buchanan believes the properly trained economist can both 
maintain the scientific status of economics, and appeal to the social 
reformist zeal in political economy.

In the late 1970s, all these issues are brought out in an exchange of 
letters with one of his former students—Richard McKenzie. McKenzie 
had just recently published with Tullock, The New World of Economics 
(1975), which is a relentless application of the economic way of think-
ing to all walks of life. He is also working on a paper dealing with the 
constitutional moment in the US, which challenges the public- spirited 
interpretation and pursues instead a pure private interest explanation 
of the American Founding. This particular exchange of letters runs 
from May 29, 1979 to June 25, 1979 and consists of 2 letters from 
each party. McKenzie begins the conversation by asking for Buchanan’s 
reaction on his work on constitutions. He references Charles Beard’s 
economic interpretation of the constitution, and asks Buchanan the fol-
lowing: “I recognize that Beard may not be right in his analysis; but if 
he is, does my analysis follow?” (McKenzie 1979).

Buchanan’s response is harsh, but also framed with a self-effacing 
“quasi-serious” quip and informing McKenzie that he probably needs 
to be constrained as a scholar to keep his very good talents “from run-
ning to excess.” He informs McKenzie that he does not like his paper, 
and in fact considers his paper to be profoundly immoral as it violates 
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the norms of the civic religion with the over-extension of the logic of 
economics. He then says that he “felt a bit the same way about some 
of your applications in ‘New World.’ “There are limits” to economics 
analysis, Buchanan insists, “beyond which it is inappropriate to do go, 
for to do so will undermine myths, sacrosanct objects, concepts, ideas, 
that have intrinsic value in their own rights.” Buchanan ends that par-
agraph by informing McKenzie that the mythology that the founders 
were disinterested public servants “has served us very well for two cen-
turies, and, quite literally, I think it is a sin to destroy this mythology” 
(Buchanan 1979). The reason is that the social order of the liberal soci-
ety, its stability and its viability, is intimately connected to the main-
tenance of this civic religion. Destroy the civic religion, and you will 
destroy the social order.

Buchanan’s argument is not a denial of an economic reason for the 
existence of such a civic religion. Constitutional rules are crucial in 
providing expectations about future political exchange, including the 
modification of rules. Indeed, Buchanan has argued elsewhere that the 
economic origins for the emergence of such ethical-moral constraints 
arise from pure logic of choice, but such constraints are not simply the 
aggregate outcome of, as Becker would put it, individuals consistently 
maximizing well-defined and independent utility functions (Becker 
1971). “The methodological individualist,” Buchanan writes, “must, 
it seems to me, acknowledge the relationships between individual utility 
functions and the socioeconomic-legal-political-cultural setting within 
which evaluations are made. But such acknowledgement carries with it, 
almost as a matter of course, the possible productivity of investment in 
the promulgation of moral norms” (Buchanan 1991, p. 186, emphasis 
added).

Buchanan ends his letter chiding McKenzie to be more reflective of 
his position, one that steers a path away from a strict interpretation 
of “New World” and more toward one that recognizes the ethical- 
moral cement of the social order. In other words, to keep in mind 
as he would later put it (Buchanan 1982 [2001]), the distinctions 
between the related disciplines of economics and political economy. 
McKenzie responds immediately, and says that while the comments 
from Buchanan were not totally unexpected, he pushes back or seeks 
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to clarify his position, especially as it relates to The New World. He 
“defends” the extreme examples as a method to capture the imagination 
of the students, to shock them out of their complacency so they may 
see the power of the principle being illustrated. He ensures Buchanan 
that he is not completely serious in the choice of examples. And then 
he adds that he believes that students get this, but that perhaps some 
instructors don’t.

Buchanan’s response brings us back to our theme here. As he says to 
McKenzie in a letter dated June 25, 1979, “I think that you can appre-
ciate my own position, which places very heavy weight on ethical-moral 
constraints, and on noneconomic explanations generally. But yet you 
can also see the power of the simplistic economic explanation, and you, 
like me, recognize that these explanations are, after all, our own stock 
in trade.” Yet, Buchanan argues that our discipline must resist the sci-
entistic urge. “Our raison d’etre is not to act like, or to ape the scien-
tists at all. And we would not like the world of the economic scientists 
at all.” Here Buchanan lays out his position, which has been developed 
throughout his writings, that our role as economists is “basically didac-
tic.” This is not a preacher, but the teacher that cultivates in their stu-
dents an appreciation and understanding of the spontaneous ordering of 
the market economy (Boettke 2011).

But once he makes this standard claim of his, Buchanan stresses that 
there are multiple windows into the world through which one can look, 
and that “we should all come to accept the fact that politics involves 
talking pure and simple”. Buchanan had with his own public choice 
analysis attempted to pierce the romantic veneer of modern democratic 
politics, but once the romance is no more, Buchanan fears that if we 
“become generally convinced that politics is pure transfer” then all that 
is left is fighting over each other’s shares.

After Buchanan won the Nobel Prize, there was a debate about 
whether or not public choice theory was immoral by sowing a cynical 
view of public engagement in the democratic process. Buchanan and 
Brennan (1988) tell us in the acknowledgements of their paper that 
they had originally drafted the essay in 1982, but revised and published 
this version in response to Steven Kelman’s paper in The Public Interest 
in 1987. Kelman basically argues that Buchanan and public choice are 
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attributing a descriptive set of assumptions to those engaged in public 
service that questions their motivations and intentions. Rather than 
seeing individuals as publicly spirited and motivated for the common- 
good, everyone is presumed to be self-seeking and thus only using the 
common-good language as a cover for their true private interests.

We don’t want to belabor the problems with what we see as Kelman’s 
interpretation, or for that matter the recent resurrection of Kelman’s 
claims in Nancy MacLean’s Democracy in Chains (2017). We just will 
point out simply two things: (a) Buchanan and public choice were 
never making a descriptive claim about any particular political actor, 
and (b) the purpose of homo economicus in political economy was to 
basically provide a robustness check in institutional design. Just as 
Hume centuries earlier argued that as thinkers it will be helpful for us 
to assume that all men are knaves when designing our political insti-
tutions, Buchanan et al. were doing the same. It is not a description 
that all men are knaves, it is an analytical device to build in a check 
against self-interest with guile, or opportunistic behavior, when engaged 
in the political economy of institutional design. The rules of the game 
engender strategies. If the best response strategy given the rules under-
mine the game, then the rules that were designed perhaps are poorly 
designed rules! The great early twentieth century economic thinker, 
Dennis Robertson, once asked famously, what do economists econo-
mize? Robertson’s answer was love, the most precious of all resources 
known to humanity. His reasoning, if our institutional designs require 
for their working that we all love one another, then we will exhaust that 
resource in very short time. Instead, better for us to seek institutional 
arrangements that do not require our love for one another for their 
operation, so that we can utilize our capacity for love in more appropri-
ate situations.

The fact that thinkers from Kelman to MacLean misunderstand 
this analytical purpose of the homo economicus assumption does not 
excuse the misuse of the assumption by those more closely aligned 
with the public choice research program. In a 1986 letter responding 
to a query of whether public choice isn’t a deterministic social science 
akin to a form of “right-wing” Marxism, Buchanan responds that the 
critique offered by the letter writer (one Mr. Paul D’Andrea of Illinois) 
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perceptively “summarize a concern that has been of increasing impor-
tance to me as the subdiscipline develops.” He continues: “In many of 
its empirical applications, public choice seems to take on characteristics 
of a strictly deterministic ‘science,’ in which actors do not initiate action 
but only respond in the directions that economic incentives dictate. 
There is little or no room for the genuine entrepreneur, to use this term 
broadly to include those who might initiate ideas as well as organize 
production.” And he concludes that those of us who work the level of 
philosophical discussion “recognize the severe limits of any determinis-
tic public choice” and “we do despair at the efforts of some of our col-
leagues in the subdiscipline, who do not seem to have any sense of the 
underlying foundations.”

These sentiments can also be seen in Buchanan’s exchange of letters 
with Vincent Ostrom (1977) on the constitutional political economy 
project and the future of public choice scholarship. In a letter dated 
March, 18 1977, Buchanan argues that the shared project between him 
and Ostrom is grounded on two fundamental propositions: (1) institu-
tions matter, and (2) institutions can be constructed. “We face opposi-
tion on both these counts,” he adds. Stigler and the modern Chicago 
School explicitly deny the first, and Hayek and the evolutionists deny 
the second. This discussion could go in a variety of directions, but for 
our purposes, we simply want to stress that Buchanan’s ‘solution’ to 
these problems are to be found once again in his distinction between 
the related but separate scientific enterprises of economics and political 
economy. Economics begins with the logic of choice, and expands to 
the study of exchange and the institutions within which exchanges take 
place. Political economy studies the property of the rules themselves and 
the process by which they can be changed. One takes the constraints as 
given, the other seeks to study how the constraints can be changed.

The properly trained economist must understand the difference, and 
also appreciate the different scientific standards of assessment the two 
intellectual exercises are to be judged by. “The science of political econ-
omy requires more than the making and testing of predictions about 
behavior under an existing set of constraints, some given system of laws, 
although the latter ‘science’ [economics] will, of course, continue to be a 
necessary input in the exercise. The second ‘science’ [political economy], 
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however, also requires some comparison of the results observed within 
an existing system of constraints and those that might be predicted to 
emerge under alternative systems. For the simple reason that it does 
not now exist, the results of an alternative set of constraints can never 
be observed. Alternative structures exist only as potentialities, as con-
straints that persons might create by their own choices, from the void as 
it were, and not some reality ‘out there’ waiting to be explored and dis-
covered. At this level, the discovery metaphor which has proven useful 
in describing the search activity of ordinary science becomes positively 
misleading in application to the comparative analysis of alternative con-
straints structures” (Buchanan 1982 [2001], p. 47).

This argument led Buchanan to conclude that the failure to distin-
guish between the two distinct sciences of economics and political econ-
omy has led the modern economic profession to lose its raison d’être. 
And it potentially turns the discipline away from a tool of social under-
standing and human betterment through democratic discourse into a 
tool for social control and “inadvertently lend support to the efforts of 
the subset of persons who seek always to treat other persons as poten-
tial responders to control stimuli, support to those putative authoritar-
ians who act on behalf of and as agents for the modern state apparatus” 
(1982 [2001], p. 48).

Conclusion

When Buchanan took up the task to describe what he and his col-
leagues were hoping to accomplish with the establishment of the 
Thomas Jefferson Center for Studies in Political Economy (Buchanan 
1958). He argued that the idea was to continue in the grand and hon-
orable tradition of political economy, and that the task of the politi-
cal economist was first and foremost to utilize the technical principles 
of economics that are necessary to access how alternative institutional 
arrangements enable or hinder the pursuit of individuals to pursue pro-
ductive specialization and peaceful social cooperation. However, the sec-
ond aspect of the task of political economy is to bring into the open the 
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moral and philosophical investigations of the questions dealing with the 
scale and scope government in all deliberations concerning public pol-
icy. This remains the task of the properly trained economist. Others that 
fall short in this task, are not evil or dim, but they perhaps just “lack 
training.”
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Introduction: The New Fragility  
of Western Order

“Order” is certainly among the most complex and most fundamental 
notions in Western social philosophy (Anter 2007). This essay is ded-
icated to a perspective in the social sciences which approaches issues 
of economy and society through the notion of order—a perspective 
with a long-standing tradition and a multitude of thinkers related to it. 
James Buchanan’s Constitutional Political Economy is one of the most 
recent and most prominent twentieth-century examples, and in the lat-
est presentations of his life, he repeatedly emphasized his intellectual 
affiliation to this tradition, as embodied in the systems of the “Old 
Chicago” School and the Freiburg School (Buchanan 2010, 2011, 

5
James Buchanan and  

the “New Economics of Order”  
Research Program

Stefan Kolev

© The Author(s) 2018 
R. E. Wagner (ed.), James M. Buchanan, Remaking Economics: Eminent  
Post-War Economists, https://doi.org/10.1007/978-3-030-03080-3_5

S. Kolev (*) 
University of Applied Sciences Zwickau, Zwickau, Germany
Wilhelm Röpke Institute, Erfurt, Germany
e-mail: stefan.kolev@fh-zwickau.de

https://doi.org/10.1007/978-3-030-03080-3_5
http://crossmark.crossref.org/dialog/?doi=10.1007/978-3-030-03080-3_5&domain=pdf


86     S. Kolev

2012)—systems which share an astounding number of commonalities 
(Köhler and Kolev 2013). Following up on this self-characterization, 
the purpose of the essay is to embed and contextualize Buchanan’s 
thought in the “thinking-in-orders” tradition. In an attempt to trans-
pose this tradition into the twenty-first century, the essay builds 
upon current formulations of the “New Economics of Order” (“Neue 
Ordnungsökonomik”) research program as the most recent example in 
the “thinking-in-orders” tradition (Goldschmidt et al. 2016; Zweynert 
et al. 2016).

Such an order-based perspective can prove crucial for understanding 
our world and its current issues: The development of the past years can 
be characterized as a process of cumulative implosions of order. Since 
Brexit and Donald Trump’s election at the latest, the discourse of the 
financial crisis or the Eurozone crisis has shifted into even more pro-
found debates about identity and culture. The topos of the Western 
socio-economic discourse seems to be moving away from issues of the 
economic order, and towards issues of other societal orders. Even “The 
Economist” put forward the thesis that the old dividing lines in eco-
nomic policy will increasingly take a back seat, and that the future of 
the free order of the West will be decided along new categories, such as 
the openness of society (Economist 2016).

As I delineate in this essay, for economists in the “thinking-in-orders” 
tradition such a dichotomy between questions of the economic order 
and other societal orders is unnecessary and untenable. The emergence 
of this contrast shows, however, that our current debates challenge eco-
nomics in a genuinely new way. Unlike earlier moments of economic 
shocks such as the dot-com crisis, the new fragility of our time—both 
in its causes and in its effects—is characterized by an interdependence 
of factors that stem from the economic, legal, political or even religious 
domains. Neither Donald Trump nor the fragility of the EU can be 
explained by the instruments that today’s students of economics acquire 
during their studies. And even where genuinely economic issues are at 
stake—such as in the explanation of the Eurozone crisis—a discussion 
has recently emerged which requires a historical sensitivity that is sel-
dom taught to economics students.
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In this discussion, an intriguing set of questions has been raised, 
on the policy level but even more so regarding the theory of polit-
ical economy: How can we grasp the different economic philosophies 
about the macroeconomic need for control that were revealed dur-
ing the Eurozone crisis in Germany, France and the Anglo-Saxon 
world (Brunnermeier et al. 2016)? What is this “German oddity” 
called ordoliberalism that might have urged German policy makers to 
react differently to the challenges in fiscal and monetary policy than 
other Europeans (Blyth 2013; Beck and Kotz 2017; Biebricher and 
Vogelmann 2017; Hien and Joerges 2017; Kolev 2018a)? Is history of 
political economy, after all its marginalization in academia during recent 
decades, nevertheless a helpful tool for economists to understand and 
handle the issues of today and tomorrow? And above all: In such times 
of profound transformations in the economic order and the other soci-
etal orders and amid the correspondingly increasing demand of citizens 
for “order security” (Popitz 1992, pp. 35–36): How can the economist 
meet these new expectations if “the task for the constitutional politi-
cal economist is to assist individuals, as citizens who ultimately control 
their own social order” (Buchanan 1987, p. 250)?

Intellectual Origins of the “Thinking-in-Orders” 
Tradition as Contextual Economics

What should economists do, as James Buchanan famously asked? And 
what is the domain of their expertise? A straightforward answer seems 
to be: studying the economic order. But does such an order univer-
sally exist, in any society across time and space? Can we always pre-
suppose its existence, with clear-cut boundaries and a full-fledged 
logic of its own? According to Karl Polanyi, the functional differen-
tiation of an economic order from the overall order of society cannot 
be taken for granted in an ahistorical, naturalistic manner (Polanyi 
1944, pp. 178–191). This problem is as old as economic thought 
itself. Tensions between an economic and a political logic occupied 
already the economics of Plato and Aristotle: Especially Aristotle saw 
the distinction between the household-embedded “Oikonomia” with 
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its cohesion-enhancing properties for the polis, and the art of accu-
mulating wealth (“Chrematistics”) which follows its own laws that are 
not subordinate to the objectives of the polis, so that “Chrematistics” 
endangers the cohesion of the polis and is therefore to be discarded.

The relationship of an economic “value sphere” (Max Weber) to the 
overall order of society has occupied a central position over much of the 
history of economic and political thought. Adam Smith’s system can be 
seen primarily a response to Thomas Hobbes (Perlman and McCann 
1998, pp. 35–72), and as for Hobbes, the “cohesion question” is central 
for Smith (Evensky 2005), that is the question of how order is created 
in society. At the same time—and this makes him a founder of modern 
economics—Smith realized that the question of order in a functionally 
differentiated society can only be answered in connection with the ques-
tion of the ordering mechanisms which prevail in the various societal 
orders.

Smith addressed two questions on an equal footing: On the one 
hand the older one, which dominated the antiquity and the Middle 
Ages, about the (primarily normative) connection between the eco-
nomic order and the other societal orders, and on the other hand the 
(primarily positive) quest for the laws and regularities within the eco-
nomic order. These two questions can be seen respectively as the 
fundamental questions of “contextual economics” versus “isolating eco-
nomics” (Goldschmidt et al. 2009; Kolev 2018b). Contextual econom-
ics is primarily concerned with the processes at the interfaces between 
the economic order and the other societal orders, while isolating eco-
nomics focuses on the processes within the economic order, so that 
for certain purposes the latter can be modeled isolated from the rest of 
society. Apart from the fact that isolating economics dominates today’s 
economics, it is by no means true that all economists do either the 
one or the other. However, very few economists—classics like Smith, 
Alfred Marshall, Joseph Alois Schumpeter, John Maynard Keynes and 
Friedrich August von Hayek—have made groundbreaking contributions 
to both contextual and isolating economics. James Buchanan’s “Old 
Chicago” School teacher Frank Knight is another prominent example of 
a twentieth century economist who contributed to both contextual and 
isolating economics.
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The development of the mainstream in economic theory, from clas-
sical political economy over neoclassical economics to Samuelson’s  
neoclassical synthesis, has been shaped by an ever-increasing focus on 
the processes occurring within the economic order and an ever greater 
outsourcing of the contextual issues—especially into sociology and 
later economic sociology. Consequently, the main focus of modern 
economics is currently the domain of isolating economics. There is 
nothing wrong with such a focus, or with a narrowing per se. The sug-
gestion, for example, that this would mean “losing sight of the whole”,  
is problematic—after all, as discussed above, already Smith realized that 
one cannot understand functionally differentiated societies without spe-
cifically analyzing their sub-orders. The issue is not about an “either-or”, 
but rather about balancing the two questions.

This analysis also means that the relationship between isolating and 
contextual economics is not carved in stone, but that this relationship 
varies or should vary when economic reality changes. Since the market 
for (economic) ideas is usually structured in an oligopolistic manner 
and is characterized by corresponding positions of power, there can be 
considerable delays in the adjustment mechanism towards a new bal-
ance. Today’s economics seems to be in this very position: The core 
objection to the extent to which isolating economics is currently dom-
inating contextual economics is that it does not do justice to recent 
changes in economic reality.

To justify this claim, we have to move back a little in history: It is far 
from a coincidence that the protest against isolating economics of the 
middle of the nineteenth century originated in Germany: Germany was 
the first country to carry out a “catch-up industrialization” compared 
to Western Europe. This finding can be interpreted in the sense that in 
most countries Polanyi’s “Great Transformation” (Polanyi 1944) only 
unfolded since the middle of the nineteenth century, and it was within 
the framework of this transformation that the economic order function-
ally differentiated itself within society. However, only when this process 
of functional differentiation is largely completed can scientific issues 
aimed at the processes within this order be addressed in a meaningful 
way. In other words, the isolating economics of David Ricardo implic-
itly predated what was still in the process of emerging in Germany and 
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most other countries. Therefore isolating economics has little or nothing 
to say on the topic of “catch-up development”. This disability was the 
indispensable background against which historicist economics emerged. 
The contextual economics produced by the sequence of Historical 
Schools in Germany turned out to be a real export hit—not quite sur-
prisingly, this economics was intensively received especially in countries 
facing the problem of “catch-up development”, such as Japan, Italy, 
Russia and the US. Thus, historicism in economics was by no means 
an intellectual “German exceptionalism” (Grimmer-Solem and Romani 
1998; Pearson 1999; Caldwell 2001; Hodgson 2001), but rather a 
pan-European phenomenon that started in Germany as the first “late-
comer” and became closely linked to economic reality in a large number 
of countries and the issues there. This economic reality was character-
ized by problems of structural change, upheavals and ruptures at the 
interface between economy and society.

And it is precisely these problems where contextual economics has 
its comparative advantage. One can say: Contextual economics is above 
all research of transition and transformation, a perspective on econom-
ics which has its comparative advantage where it is necessary to under-
stand profound structural change. Conversely, where the economic 
order has differentiated itself from society and/or where the relationship 
between economy and society is reasonably stable, isolating economics 
has an advantage. This very simple consideration not only illuminates 
why contextual approaches in the nineteenth and early twentieth cen-
turies were dominant in many countries of continental Europe, it also 
explains the triumph of isolating economics after the end of World War 
II. Today we know that the period from 1945 to about 1990, relative to 
the periods before and after, was a phase of globalization that was pro-
gressing slowly and above all rather steadily (Giersch 1986; Verde 2017, 
pp. 5–11). The balance of competing political orders slowed down the 
pace of institutional change worldwide and made sure that there was 
little change in the relationship between economy and society even in 
the developed industrialized countries. In short: In the economic real-
ity of the Cold War, all the prerequisites were given that would grant 
an advantage to isolating economics. This has fundamentally changed 
with the collapse of socialism, and it is far from a coincidence that 
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the deficiencies of isolating economics came to light for the first time 
when an analysis of post-socialist reform in Central and Eastern Europe 
became necessary. Here it also became apparent that almost all econ-
omists implicitly assumed something as given which was still only in 
the process of emergence: a differentiated economic order distinct from 
the rest of society. As these economists misjudged that their models 
reflected a reality which was simply not (yet) given in the countries to 
be analyzed, their economic policy recommendations were also partly 
inadequate. The emergence of so-called “oligarchs” in the course of a 
“state capture” in many countries of the post-Soviet area can certainly 
not be attributed directly to the recommendations of Western economic 
advisors. But it is strikingly a phenomenon involving the co-evolution 
of economics and politics (Weizsäcker 2017), which is a blind spot in 
isolating economics. And the post-socialist transformation in Eastern 
Europe was only the starting point for a renewed wave of fundamen-
tal changes in the institutional structure, especially of developing and 
emerging countries, but increasingly also of developed industrialized 
countries—again, the phenomena in the US and EU mentioned at 
the beginning of this essay are illuminating examples. Sooner or later 
the realization of these processes of structural change will lead to a 
shift within economics—and at the interfaces to its neighboring dis-
ciplines—between isolating and contextual economics. In fact, this 
process has already started. Before delving into the newer contextual 
approaches, the German ordoliberal tradition should first be located in 
the grid of contextual and isolating economics, since its varying success 
is particularly illuminating about the relationship between economics 
and economic reality.

Rise and Decline of German Ordoliberalism

For the reasons outlined above, the German reception of classical polit-
ical economy was latently skeptical, and German economists of the 
nineteenth century turned towards a historical-ethical research pro-
gram (Pribram 1983, pp. 200–206). In any case, it seems obvious that 
Gustav Schmoller did not contribute to economic theory—but only 
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if one narrows the concept of economic theory to what was described 
above as isolating economics (Rieter and Zweynert 2006). The Younger 
Historical School—and this must be seen against the background 
of a fundamentally changing society in the late nineteenth and early 
twentieth century—radically shifted the focus of its research and 
teaching towards contextual issues and initiated passionate epistemo-
logical debates about the tasks of political economy. Ultimately, how-
ever, this led it to neglect the main task of economics. In the 1920s, 
a number of younger economists—among them the later ordoliberals 
Walter Eucken, Wilhelm Röpke and Alexander Rüstow—entered the 
scene, quite tellingly calling themselves “Ricardians” (Janssen 2009,  
pp. 34–50; Köster 2011, pp. 222–233). Their aim was to blaze a trail 
back to theoretical analysis for German economics and, in doing so, to 
reconnect it to the international mainstream of economic discussion 
and literature. However, as hard as Eucken, Röpke and Rüstow attacked 
the historicists, it was not their intention to banish those questions from 
economics. In a sense, ordoliberalism can rather be understood as the 
most recent historical school (Schefold 2003; Peukert 2000). Their 
concern was, firstly, to place the questions of historicism on epistemo-
logically sound foundations (Gander et al. 2009); secondly, to mediate 
between the heritage of German contextual economics and the rapidly 
evolving insights of modern (isolating) economics; and thirdly, to show 
that economic policy recommendations should be understood not pri-
marily as political volitions but rather as a scientific task in the domain 
of policy consulting. In 1938, Eucken clearly identified the questions 
about the economic process and those about the economic order as the 
two main problems of economics (Eucken 1938 [2005], pp. 30–54).

Within the different contextual domains, there was an implicit divi-
sion of labor within German ordoliberalism. Franz Böhm and Walter 
Eucken were primarily concerned with the interfaces of the economic 
order to the legal order and political order, and here in particular with 
the problem of power in a free society. Wilhelm Röpke and Alexander 
Rüstow, sometimes referred to as the “sociological” or “communitarian” 
branch of ordoliberalism (Renner 2002, pp. 250–255; Zweynert 2013, 
pp. 116–120; Kolev 2015, pp. 424–431), focused more on the issues 
of social cohesion in modern market societies. In addition to these 
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ramifications of original ordoliberalism, over the past seven decades 
the “thinking-in-orders” tradition received significant additional input 
by several other approaches. Doubtlessly the work of Friedrich August 
von Hayek played a very special role here (Hayek 1983 [1992]; Streit 
and Wohlgemuth 2000; Kolev et al. 2014): His presence in Germany 
from the 1960s onwards and his impact on the neoliberal debates well 
into the 1980s produced a transformation within ordoliberalism: Quite 
a few later-generation self-perceived ordoliberals actually qualified better 
as Hayekians than as descendants of the Eucken tradition, so that the 
original ordoliberal approach of the Freiburg School moved more and 
more into an impasse.

Thus the question is more than straightforward: Was ordoliberalism 
simply a moment in history and thus, as seen from today, only an arte-
fact for historians of political economy?

An assessment of the contribution of ordoliberalism as seen from 
history, and an evaluation of its potential for research programs today, 
provides some intriguing answers. To a certain extent, the obvious loss 
of importance of ordoliberalism can also be attributed to the later- 
generation ordoliberal economists themselves. In times of a more or less 
static system competition in the twentieth century, a number of repre-
sentatives of the “thinking-in-orders” tradition confined themselves to 
“praising” the quality of the original program of Eucken, Böhm, Röpke 
and Rüstow. In terms of economic policy recommendation, these later- 
generation ordoliberals often argued in a pragmatic and intuitively lib-
eral manner. Their contributions to theoretical discussions seldom had 
an explicit connection to the core of the “thinking-in-orders” tradition. 
Even more importantly for this essay, a search for connectivity between 
their ordoliberal approach and the more recent developments in Anglo-
Saxon academia was pursued only seldom and unsystematically (Feld 
and Köhler 2016, pp. 71–76). In a critique of this impasse-like intel-
lectual climate, the later-generation ordoliberals have been depicted as 
behaving like “islanders” who “isolated themselves from international 
discussion” (Bachmann in Braunberger 2014).

In this perspective it is understandable that observers today draw a 
rather sober record for ordoliberalism. In the course of the most recent 
“Methodenstreit” around 2009–2010 (Caspari and Schefold 2011), the 
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historical mission of the ordoliberals was portrayed as helping German 
interwar and early post-war economics its way out of the historicist 
impasse and back to theory (Ritschl 2009). However, in the course of 
the post-war decades, the ordoliberals all too quickly lost the connec-
tion to the development of modern theory: After World War II, the 
priority in Germany was the reception of the missed Anglo-Saxon litera-
ture and particularly of Keynesianism (Hesse 2010).

The assessment that the contribution of ordoliberalism exhausted 
itself in regaining a place for economic theory in German economics 
is again acceptable under two conditions: Firstly, if under “theory” one 
understands only isolating economics, and, secondly and decisively, if 
one focuses on the problems of a world with relative low connectivity 
and dynamics, as the one of the second half of the twentieth century. 
In contrast, what makes “thinking-in-orders” so topical for twenty-first 
century economics is that its early twentieth-century representatives 
understood how the two main problems of economics can only be 
understood as being interdependent, and that those representatives 
focused their attention especially on the relationship between isolating 
and contextual issues.

As indicated above, this necessity is increasingly evident in the course 
of the recent globalization wave as well as in the most recent ruptures 
in the US and the EU. Profound structural change is all over the place, 
and it affects both the economic order and its interfaces to the other 
societal orders. This raises questions about the “interdependence of 
orders”—above all about the relationship of the economic order to the 
political order and the legal order—as well as about the importance 
of informal institutions for economic development processes, a set of 
issues which deeply occupied Röpke’s and Rüstow’s attention.

Despite the evident revival of contextual problems, a decline of mod-
ern isolating economics is neither to be expected nor would it be desira-
ble. But it may well be that future historians of economics will identify 
the partial failure of today’s economics to understand the contextual 
problem of post-socialist change and to make meaningful recommen-
dations as the starting point for a re-adjustment of the relationship 
between contextual and isolating approaches, leading to a significant 
appreciation and “revaluation” of the former. This would most likely not 
be the case if the processes that took place in the former Eastern Bloc in 
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the 1990s were a singular phenomenon, a kind of “accident of history” 
for which the dominant strands of economic theory were not conceived. 
Today, we already know that these transformation processes were just the 
beginning of a new wave of profound structural change in a large num-
ber of countries. The current instability in the Middle East and North 
Africa and the associated migration flows show impressively that these 
are not abstract processes, but have very concrete points of contact with 
economic and social reality in the increasingly fragile order of the West.

In such a world, the “thinking-in-orders” tradition could soon 
emerge as a “hidden champion”. If one understands ordoliberalism as 
a contribution to explaining the co-evolution of economic and social 
phenomena, then the dust of history flees from the ordoliberal writings. 
Superficially, ordoliberalism plays no role today, especially in the inter-
national discourse outside of Europe. However, the “thinking-in-orders” 
approach addresses issues and possible solutions that can prove essential 
for today’s research in political economy. For if one interprets ordolib-
eralism not merely as a tool of economic policy leading to ultimately 
(neo-)liberal positions, but as a contextual access to the social sciences, 
a new “value added” becomes obvious: Current economic research—if 
it aims to explain processes in the real world—must face the same ques-
tions which the first-generation ordoliberals faced in the 1930s. As indi-
cated above, these were and still are the questions of the epistemological 
foundations of economics, the relationship between contextual and iso-
lating economics, and the content of economic policy recommenda-
tions, which—in Eucken’s terms—should simultaneously be “effective” 
and also “do justice to the dignity of man” (Eucken 1940 [1992],  
pp. 313–317).

Revitalizing Impulses from Across the Atlantic: 
Buchanan’s Virginia School and the Ostroms’ 
Bloomington School

To be sure, revitalizing the ordoliberal tradition cannot confine itself to 
revisiting the “grand masters” of ordoliberalism. The rise and decline 
of ordoliberalism described in the section above can be matched to 
contemporaneous as well as to later developments in other strands of 
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political economy in the “thinking-in-orders” tradition as embodied in 
contextual economics. This section focuses on the opposite side of the 
Atlantic, more specifically on two of the key paradigms in the renais-
sance of political economy in the US during the second half of the 
twentieth century, both clearly in the “thinking-in-orders” tradition: the 
Virginia School around James Buchanan, and the Bloomington School 
around Elinor and Vincent Ostrom. The exposition certainly does not 
aim at a comprehensive overview as conducted in the extensive litera-
ture on these scholarly communities. Rather, for this analysis the legacy 
of Buchanan and the Ostroms functions as complements to the ordo-
liberal tradition, drawing primarily on reconstructions of these comple-
mentarities as conducted by Viktor Vanberg (on Buchanan) and Peter 
Boettke (on the Ostroms).

The ordoliberals’ understanding of democracy has given rise to an 
extensive literature debating whether they were adherents of an “author-
itarian liberalism” (Haselbach 1991; Ptak 2009; Slobodian 2018). 
While some of the authors have initiated intriguing debates, like the 
proximity of Eucken’s notion of the “strong state” to Carl Schmitt’s 
homonymous concept, other parts of this literature are similar, in 
tone and depth, to Nancy MacLean’s tendentious misrepresentations 
(MacLean 2017). Notwithstanding the rather ahistorical question 
whether the ordoliberals were “good democrats”, it is certainly true that 
their notion of the political process in a democracy is not particularly 
elaborate (Nientiedt and Köhler 2016). This has been a common cri-
tique to ordoliberal political economy: From the perspective of Public 
Choice, ordoliberalism has been located as being proximate to “tech-
nocratic-elitist approaches” to political economy (Kirchgässner 1988, 
pp. 55–58; Frey and Kirchgässner 1994, pp. 340–348). Challenging 
this irreconcilability by showing how the Freiburg legacy can be com-
plemented by Virginia School impulses has been at the heart of the 
attempts to revitalize ordoliberalism, as conducted especially by 
Viktor Vanberg. While Public Choice can “fill the gap” in ordoliber-
alism regarding the conceptualization of politicians and bureaucrats 
in the democratic process, Constitutional Political Economy adds 
more nuance to the key ordoliberal notion of the economic constitu-
tion, and especially to the embedded character of this constitution, its 
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establishment and maintenance in the interdependence to the demo-
cratic process (Vanberg 1988, 1999, 2013, 2014, 2015). Understanding 
the intricate mechanisms of this embeddedness—also in the sense of the 
recent concept of “Entangled Political Economy” (Wagner 2016)—is 
crucial not only for fundamental questions like the complex of legiti-
macy. Equally important, taking a Constitutional Political Economy 
perspective sheds light on practical issues like the “reformability” of 
economic constitutions in a democracy—and it has been convincingly 
argued that this will be the decisive “litmus test” for democracies to 
cope with the multiple, overlapping crises of our times (Wohlgemuth 
2005, pp. 9–12).

Another important critique of ordoliberalism is related to the emer-
gence of rules. Apart from the questions addressed in Hayek’s evo-
lutionary theory, it is obviously important to ask to what extent 
the setting of rules must be seen as a prerogative of the state. In this 
respect there are differences between various proponents of ordoliber-
alism, with its “sociological” or “communitarian” branch represented 
by Wilhelm Röpke and Alexander Rüstow as discussed in section “Rise 
and Decline of German Ordoliberalism” being more willing than the 
Freiburg School to see a “division of labor” between formal rules-setting 
by the state and informal rules-setting within civil society (Kolev 2015, 
pp. 430–431; Giordano 2018, pp. 45–52; Goldschmidt and Dörr 
2018, pp. 207–210). Nevertheless, the legacy of Elinor and Vincent 
Ostrom can add much nuance regarding the mechanisms of polycen-
tric self-organization and informal rules-setting within civil society. 
While Vincent Ostrom’s approach profited methodologically and epis-
temologically from Eucken’s attempt to overcome the intricacies left 
behind by the “Methodenstreit” (Sproule-Jones et al. 2008, pp. 3–4; 
Kuhnert 2008, pp. 118–121; Boettke 2012a, pp. 148–156), Elinor 
Ostrom’s conceptualizations of self-organization within civil society, 
beyond the stereotypical dichotomy of state vs. market, is very helpful 
to understand the rules-setting in a context free of formal statehood, or 
of pockets of self-organization within formal statehood, also highlight-
ing the dynamic effects of such self-organization on the cultivation of 
the citizens’ capability of self-governance (Boettke 2012b, pp. 164–171; 
Aligica et al. 2017, pp. ix–xi). As will be shown below, in the context 
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of today’s digitalization such a perspective can gain considerably in rel-
evance, as compared to the pre-digital age when notions like Vaclav 
Hável’s trust in the problem-solving capacity of civil society were com-
monly criticized as merely utopian.

“New Economics of Order” as a Research 
Program in Contextual Economics

“New Economics of Order” (NEO) (Goldschmidt et al. 2009; 
Goldschmidt et al. 2016; Zweynert et al. 2016; Kolev 2018b) is a very 
recent attempt at formulating a research program within the paradigm 
of contextual economics, and that with a twofold goal. Firstly, it starts 
with the Buchananite plea for searching for complementarities across 
research programs:

The diverse approaches of the intersecting ‘schools’ must be the bases 
for conciliation, not conflict. We must marry the property-rights, 
law-and-economics, public-choice, Austrian subjectivist approaches. 
Buchanan (1979)

Thus the first goal of NEO is to explore the possible complementari-
ties of the research programs in the “thinking-in-orders” tradition on 
both sides of the Atlantic discussed above, along the lines depicted in 
section “Revitalizing Impulses from Across the Atlantic: Buchanan’s 
Virginia School and the Ostroms’ Bloomington School” as to how the 
German ordoliberal tradition can profit from Virginia and Bloomington 
impulses. The second goal is to update this intellectual heritage to 
today’s socio-economic reality, and exploring this second goal is at the 
core of this section.

As argued in section “Intellectual Origins of the “Thinking-in-Orders” 
Tradition as Contextual Economics”, the marginalization of contextual 
economics within today’s economics discipline appears unwarranted 
especially due to the current fundamental changes in economy and soci-
ety. The challenges of this quickly and deeply transforming world can be 
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caught with a term which featured at the beginning of this essay—fra-
gility. For multiple reasons, the order of economy and society— 
in the West as well as elsewhere—appears to many citizens as far from 
robust, and the dynamics of this non-robust, fragile entity raises mani-
fold fears. Heinrich Popitz’s notion of “order security” (Popitz 1992, pp. 
35–36) can help to show the way to go for NEO. We can define “chaos” 
as an order which is not (anymore) intelligible to the observer (Anter 
2007, pp. 44–52), and it is a common finding in opinion polls that 
many citizens perceive today’s socio-economic reality as chaotic. This is 
a highly dangerous sentiment for the political process, one that can eas-
ily lead to the rise of populisms and their simplistic solutions. A plausi-
ble diagnosis for this sense of chaos can be formulated in the following 
terms: The global-digital world brings for the citizen an extraordinarily 
high degree of dynamics and, at the same time, an extraordinarily low 
degree of statics (Kolev 2017, pp. 16–19). The sources of dynamics are 
global markets and digital technology, whereas the providers of statics are 
the state and the community (Kolev 2018c).

To formulate answers to these sentiments and “to assist individuals, 
as citizens who ultimately control their own social order” (Buchanan 
1987, p. 250), NEO has to engage in scholarly dialogue on two plat-
forms. The first platform is the “traditional” interdisciplinary dia-
logue, indispensable for all the strands of contextual economics in the 
 “thinking-in-orders” tradition discussed above. A discourse between 
economists, lawyers, political scientists, philosophers and sociologists is 
necessary for understanding the fragility of our governance structures—
in the democratic processes on the national level (e.g., the weakening 
of centrism by right-wing populism) and in the constitutional frame-
work on the international level (e.g., the encroachment on WTO rules 
by anti-globalist trade wars). Providing answers to the multiple and 
overlapping crises of our times clearly indicates the indispensability 
of this dialogue: What are likely reactions within the political order, 
already strained today despite the favorable macroeconomic climate, to 
the next major recession? How could citizens react within the political 
order if a sizeable inflation emerges in the economic order, leading to 
a devaluation of the pension schemes of millions of citizens and to the 



100     S. Kolev

corresponding disappointment of long-term expectations about old-age 
material security? And what are likely changes of the political attitude 
to migrants if unemployment rises and the fear for one’s job is back as a 
mass sentiment in the economic order?

Next to this “traditional” platform of dialogue about the governance 
issues of globalization, a second—still nascent—platform of dialogue is 
needed, one focused on understanding the challenges of digitalization 
as the other major source of dynamics. Issues of natural monopolies, 
data protection or copyright, but also the impact of this fundamental 
process of “creative destruction” on the labor market (Eichhorst and 
Rinne 2017; Haucap and Heimeshoff 2018; Rolnik 2018) are ideally 
suited to be addressed from a contextual perspective: The process of 
“creative destruction” is by far not confined to the economic order—
and as a consequence, a conceptual apparatus of interdependent orders 
can capture much better the causes and effects as located in different 
societal orders. What are the threats for the political order stemming 
from a labor market polarized between the winners (e.g., IT specialists) 
and losers (e.g., blue-collar workers) of digitalization? What are likely 
changes of the citizen’s attitude to the political order stemming from 
the economic transformation of media markets, the possible loss of 
flagship media in the democratic discourse and the formation of “echo 
chambers” and “filter bubbles” in social media? Understanding these 
multiple—often intuitively unintelligible and frequently reinforcing—
transmission and feedback effects of digitalization across societal orders 
as one source of the citizen’s perception of economy and society as being 
chaotic, imperatively requires this contextual conceptual apparatus of 
interdependent orders.

NEO is thus a particularly adequate access to understanding today’s 
dynamics within and across orders, as generated by globalization and 
digitalization. But it is also helpful to understand where the statics 
demanded by the citizen can come from. NEO analysis can show that, 
under certain conditions, the increase of abstractness and anonymity 
which goes along with the dynamics of globalization—in the sense of 
Ferdinand Tönnies’ “Gesellschaft”—can at least partially be compen-
sated by the opportunities provided by the dynamics of digitalization to 
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set up or revitalize virtual communities in the sense of “Gemeinschaft” 
(Kolev 2018c, pp. 653–659). Thus the statics for the citizen in search 
of “order security” must not necessarily be provided only by the for-
mal institutions of the state, but also by the informal mechanisms of 
the “digital commons”. The ordering principles of these “digital com-
mons”—including questions such as whether they favor large-scale play-
ers, or whether they have the potential to become a serious substitute 
for social welfare provision by the state—are still largely to be discov-
ered, and it is within this process of discovery that NEO scholars will 
be able to assess the relative suitability and applicability of the ordolib-
eral, Virginia and Bloomington toolboxes. But it is already quite obvi-
ous that the questions raised by the phenomena in this section resonate 
more than well with the problem-solving capacity of the entirety of 
those toolboxes in the “thinking-in-orders” tradition—with the com-
plementarities and updates identified as necessary by the NEO research 
program.

Conclusion: James Buchanan as Offspring of, 
Contributor to, and Revitalizer of Contextual 
Economics

This essay pursued one historical and one conceptual task. The sections 
dedicated to history of political economy aimed at reconstructing the 
distinction between the “thinking-in-orders” tradition as embodied in 
contextual approaches to socio-economic reality, and approaches clas-
sified as “isolating economics”. While the former focus on the inter-
faces between the economic order and other societal orders, the latter 
concentrate on the processes within the economic order. When match-
ing this distinction to different phases in economic history, the claim 
could be substantiated that contextual approaches—from classical 
political economy to ordoliberalism—have their comparative advan-
tage in periods of transformation and transition, while isolating eco-
nomics is particularly powerful in periods when the general order of 
society is fairly stable.
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James Buchanan experienced his scholarly socialization in the “Old 
Chicago” School, a community which—very much parallel to German 
ordoliberalism—emerged in the 1930s in a period of fundamental 
transformation, especially in the long shadow of the Great Depression 
and the profound structural change during the New Deal. While 
“Old Chicagoans” Frank Knight and Henry Simons also contributed 
to domains of isolating economics like capital and taxation theory, 
they were equally interested in the contextual issues of the economic 
order amid the increasingly fragile overall order of society. The “New 
Chicago” School, as it emerged from the 1950s onwards, left the con-
textual focus of its predecessors behind and moved away from “laissez 
faire within rules” towards an unrestrained “laissez faire” (Buchanan 
2010). In the diagnosis of the current essay, this development is any-
thing but surprising, given the increasing stability in the Cold War 
order.

As it is widely known, Buchanan’s life-long contributions concen-
trated on the interface between the political order and the economic 
order. Both Public Choice and Constitutional Political Economy are 
deeply contextual in their nature. The aim of the essay’s conceptual sec-
tions was to show how Buchanan’s politico-economic legacy—along 
with Bloomington School impulses—can prove vital for waking up 
the German ordoliberal tradition from a dormant state after its stag-
nation in recent decades. Apart from identifying complementarities in 
this attempt to “marry” Transatlantic contextual approaches (Buchanan 
1979), the “New Economics of Order” research program targets primar-
ily the specific challenges of today’s socio-economic reality, may they 
be related to the politico-economic ruptures in the West or the gen-
eral transformations due to globalization and digitalization. This “New 
Economics of Order” interdependent orders apparatus is constructed 
with the explicit goal to provide answers to today’s pervasive fragility in 
economy and society. In a Buchananite attempt “to assist individuals, 
as citizens who ultimately control their own social order” (Buchanan 
1987, p. 250), the “New Economics of Order” toolbox could help 
enable economists to be not only “students of civilization”, but also its 
active defendants (Dekker 2016)—a task of ultimate importance amid 
today’s order fragility.
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James M. Buchanan’s Collected Works required 20 volumes to hold 
them when they were published in 1999–2002. His Collected Works 
were incomplete even at the time of their publication, confounded by 
the fact that he continued to publish more books and articles thereaf-
ter. Given this massive body of work, it might reasonably be wondered 
what we think we are doing in referring to “updating” Buchanan’s polit-
ical economy. With more than 20 volumes of writings on the record, it 
would seem as though Buchanan’s political economy can speak for itself. 
That it can surely do, though a discerning reader might be excused for 
thinking that more than one kind of Buchanan must have generated the 
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corpus of his Collected Works. It is these different Buchanans we wish to 
address, presently, and to bring forward the Buchanan more concerned 
with social processes of continual emergence than with the solutions of 
equilibrium problems.

Buchanan was a thinker whose thoughts turned mainly to economic 
theory, political economy, and social philosophy. Much thought can 
be expressed in the ordinary language of the speaker. For some areas 
of discourse, however, specialized and technical languages are needed 
to carry thought forward in a way that facilitates discourse among the 
speakers. For instance, starting in the late-nineteenth century, econo-
mists started to embrace calculus as a language of discourse, which led 
to the adoption of constrained maximization as the near-universal lan-
guage of economic discourse. William Stanley Jevons’s “pleasure calcu-
lus” was, in his estimation, the culmination of earlier French thought 
rooted in Condillac’s recognition of a connection between value and 
utility in 1776, and brought forward formally by the engineer Dupuit 
in 1849 (Jevons 1957 [1871]; Condillac 1776; Dupuit 1849). Francis 
Edgeworth, an admirer of the accomplished physicists Lagrange, 
Hamilton, and Maxwell, imported wholecloth the field-theoretic max-
imization problems that had revolutionized physics in the nineteenth 
century into economics (Edgeworth 1881).

While this specialized language has made a certain kind of commu-
nication of ideas possible, it has also restricted possible avenues of dis-
course. In the language of field theoretic physics, where calculus is the 
ultimate tool of analysis, humans and firms become particles in fields, 
indifference and isoprofit maps the contour lines of vector fields, poten-
tial energy-minimizing equilibria the solutions to problems of choice 
and production. Though it is always possible to impose a constrained 
maximization framework on any observed situation, not all situations 
consumers or business owners face are genuinely problems of con-
strained maximization whereby the use of such methods is appropriate. 
The imposition of such a framework might distort the observed situa-
tion more than it provides clarity and understanding. The ability of the 
mathematics of constrained optimization to aid understanding of some 
situations must be balanced by a recognition that it can distort under-
standing of other situations.
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As an analytical point of departure, constrained optimization requires 
the specification of an objective to be sought along with specification of 
the instruments and their properties that can be deployed in achieving 
that objective. Hence, a consumer is construed as possessing a given util-
ity function along with given prices for the objects that provide utility. 
It is essentially the same for a business firm. Without doubt, there are 
situations of a relatively routine character for which constrained optimi-
zation yields useful insight. Equally without doubt, however, is the exist-
ence of situations for which constrained optimization does not provide 
useful insight, but instead creates a caricature. For instance, all econo-
mizing action entails a bridging of time: a plan to act is formed today, 
but the result of that planned action doesn’t manifest until tomorrow 
or even the day after tomorrow, proverbially speaking. In other words, 
constrained optimization is not a universally valid description of rational 
action without invoking a caricature whereby the domain of human 
imagination of future possibilities is treated as being calculable in today’s 
prices. What economists have construed as optimizing choices since the 
importation of calculus into economics does not reflect the calculations 
that are truly amenable to constrained optimizations, but rather reflects 
beliefs or desires regarding future conditions that do not have the same 
real plane of reference for everyone (for instance, in today’s prices). 
Constrained optimization entails some common objectivity; however, 
action aimed at future conditions enters the realm of subjectivity, as 
Buchanan (1969) recognized clearly in Cost and Choice. All economic 
action entails forming plans and acting to achieve them, and so have 
entrepreneurial quality. In the pursuit of analytical simplicity, however, 
economists have typically invoked the presumption of stable equilib-
riums and steady states, not because they think such presumptions are 
accurate but because they allow importation of the definitiveness of the 
calculus into economics. Thus, our models have a Janus-faced charac-
ter, as Buchanan recognized in Cost and Choice. On the one hand, they 
allow us to probe more deeply the contours of our intuitions; on the 
other hand, they can lead us to what Paul Samuelson (1947, p. ix) ironi-
cally described as “shadow boxing with reality” where the theorist creates 
an imaginary reality and theorizes about it, pretending that the theoriz-
ing has captured the essence of reality when it has not.
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Equilibrium and Emergence in Buchanan’s 
Thought

Without doubt, Buchanan used both equilibrium-grounded and pro-
cess- or emergence-based concepts throughout his body of work. It 
is possible for a theorist to employ both sets of concepts, only not at 
the same instant to make the same point. An equilibrium model seeks 
to explain a consistent set of observations a some instant t1; a process 
model seeks to give an account of some internally-generated change 
over some interval |t1 − t2|. Buchanan shifted between these modes of 
theorizing across his works throughout his career.

For instance, his 1968 book The Demand and Supply of Public Goods 
was devoted to presenting equilibrium models regarding the volun-
tary organization of the provision of public goods, thus countering 
Paul Samuelson’s (1954, 1955) claims that the search for market-like 
fiscal catallactics was an impossible quest because producers could not 
exclude consumers from consuming the service once it had been sup-
plied. Hence, standard market arrangements were insufficient for organ-
izing the provision of public goods. About this claim of Samuelson’s, 
Buchanan (1968) concurred; however, Buchanan did not regard institu-
tional arrangements as data. To the contrary, he regarded those arrange-
ments as products of the search by interested participants to capture 
mutual gains from profitable interaction. Buchanan recognized that 
what Samuelson described as catallactical failures would be failures only 
under one particular institutional context, one where producers pro-
duced services and then waited for consumers to offer to pay for those 
services.

But the central theme of Buchanan (1968) was that institutional 
arrangements were variables that emerged through interaction as peo-
ple sought to construct arrangements that enabled them to improve 
various aspects of their lives. After the fashion of Samuelson, someone 
who built a lighthouse and waited for shipowners to offer payments 
as they passed nearby was operating under a business model that was 
doomed to failure. But people who had their wits about them would 
never employ this kind of business model. They might sell ice cream 
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at a corner stand in this fashion, but they would not try to provide 
lighthouses in this manner. In one fashion or another, lighthouses 
would have to operate on some basis that gave potential producers 
reasonable grounds for thinking that consumers would support their 
construction. In one fashion or another, this would involve poten-
tial consumers in making reliable pledges to producers in response to 
those producers supplying appropriate services. Evidence from an his-
torical study on market-provided lightships—floating lighthouses— 
suggests that provision of these services was possible without the need 
for intervention into or nationalization of the sector (Candela and 
Geloso 2018).

Indeed, Buchanan’s treatment of The Demand and Supply of Public 
Goods is precursory to Elinor Ostrom’s (1990) Governing the Commons. 
Ostrom recognized that Garrett Hardin’s (1968) “Tragedy of the 
Commons” described a possible but not a necessary outcome of com-
mon property settings. Hardin, like Samuelson, advanced a possible 
source of failure in the ability of some set of people to secure the mutual 
gains that lay latent before them. The postulated failure, however, was 
a product of making an assumption about a governing institutional 
arrangement that precluded the ability of participants to secure the 
gains from trade that lay latent in their situation. Neither Samuelson 
nor Hardin considered the ability of people to create or alter the insti-
tutional arrangements that governed their interactions. In contrast, both 
Buchanan and Ostrom treated those institutional arrangements as emer-
gent variables, and with the impetus for emergence being the search for 
mutual gain by participants.

In Buchanan’s case, no person gains by having ships crash on rocks, 
so we can reasonably expect people to seek ways of enabling light-
houses to be established. Within this setting, a process where someone 
built a lighthouse and solicited contributions after the lighthouse was 
working would lead quickly to commercial failure. Yet there are numer-
ous other processes that could lead to the successful establishment of 
lighthouses, and we should expect interested participants to pursue 
one of these processes. One such process could entail creation of a tax- 
financed Bureau of Lighthouses. An alternative process could entail the 
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acquisition of ownership over harbors, along with associated docking 
rights at those harbors. The owners of harbors would sponsor the con-
struction of lighthouses and tie the sale of harbor dockage to the use of 
lighthouses, much as hotels tie the rental of rooms to the provision of 
such amenities as pools and exercise rooms. In Ostrom’s case, all farmers 
gain by the creation and operation of an irrigation project, and all have 
good reason to work out arrangements of mutual benefit. Both Ostrom 
and Buchanan explain the emergence of what resemble market arrange-
ments, only with those arrangements adapted to situations that require 
some modicum of collective interaction.

That it was emergence and not equilibrium that provided the core of 
Buchanan’s intuition about collective action is readily apparent in his 
1964 paper “What Should Economists Do?” There, Buchanan argued 
forcibly that markets are not competitive by assumption, contrary to 
standard theories of competitive equilibrium or its absence. To the con-
trary, Buchanan argued that markets become competitive through the 
continual search for gain and the generation of institutional arrange-
ments that promote acquisition of such gains. This centrality of process 
over equilibrium was intensified in Buchanan’s (1982) one-page paper 
“Order defined in the process of its emergence,” which showed in stark 
relief the dominant position of emergence and process in Buchanan’s 
thinking.

If Hayek Was an “Ace,” so Was Buchanan

In his early work on monetary theory and macroeconomics, Friedrich 
Hayek (1933, 1935) took the Walrasian conception of general equilib-
rium as his analytical point of departure for theorizing about economic 
instability. Starting from the presumption of an economic system in 
general equilibrium, Hayek sought to explain instability as stemming 
from monetary-induced disruption to an equilibrium set of prices. 
Hayek subsequently abandoned his initial Walrasian point of departure 
and focused instead on how it would ever be possible for equilibrium to 
be established once it is recognized that no person possesses the knowl-
edge necessary to establish an equilibrium for society. Each person in 
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society possesses only a tiny portion of the knowledge that would be 
necessary to create a societal equilibrium Hayek (1937, 1945). This 
alternative point of analytical departure replaced the stipulative char-
acter of general equilibrium theorizing with an emergent or generative 
orientation where the analytical challenge was to explain how orderli-
ness might emerge through interaction without pre-supposing orderli-
ness at the start.

To date, economic theory has proceeded mostly within a stipulative 
mode of analysis using fixed points and comparative statics. Different 
economists and their models are thus “Experts” who compete for pub-
lic attention. This theoretical approach generates tractable models that 
often produce reasonably accurate results, but not always. There is, of 
course, a good deal of permanence in human activity and social life. 
That permanence could well be represented by the claim that theo-
retical propositions are generally though not always 95% accurate. 
Permanence, moreover, pertains to such macro-level observations as 
rates of aggregate growth or employment. While those aggregate vari-
ables are constructed from observations on individual actions that 
lie beneath that aggregate, orthodox theory makes no serious effort to 
generate aggregative observations from prior micro-level interactions 
among the participants who are subsumed within the aggregate varia-
bles (Wagner 2012a). To do this requires a generative and not a stipu-
lative mode of analysis (Latour 2005; Epstein 2006). We must be able 
to generate social-level observations from micro-level interactions, as 
against simply assuming the existence of social-level observations. It 
is human interactions that form our analytical primitives; social-level 
observations are derivative and not primitive variables.

Nicholas Vriend (2002) asks whether Hayek was an “ace,” by which 
he was referring to someone who worked with agent-based computa-
tional economics. Obviously, Hayek could not have been an “ace” in 
any literal sense of the term because neither the hardware nor the soft-
ware to support this approach to theorizing was available when Hayek 
formed his ideas about the assembly of distributed and incomplete 
knowledge. Of necessity, Hayek had to argue in what appeared to be a 
stipulative mode even though his analytical intuitions called for genera-
tive or emergent modes of analysis. For this reason, Vriend argued that 
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Hayek could have made good use of agent-based computational mode-
ling had those tools been available.

Buchanan’s intuitions were similar to Hayek’s, as Wagner (2017) 
explains in his rational reconstruction of Buchanan’s body of work, and 
as noted above in his early work on public goods (Buchanan 1968). 
Buchanan’s intuition on public goods called for a generative mode 
of theorizing where people crafted institutional and organizational 
arrangements as a consequence of their desire to secure the mutual gains 
they thought could be captured through rightly arranged interaction. 
Later, Elinor Ostrom treated common property situations based on sim-
ilar intuitions with a combination of game theory, field-based experi-
mentation, and agent-based modeling. The real Buchanan was surely a 
generative and not an equilibrium theorist, as was Hayek. The reason 
neither was an “ace” is only because both came to scholarly maturity 
before those modeling platforms were in play.

Agent-based modeling is an excellent tool for theorizing about 
non-equilibrium settings comprised of interactions among numerous 
creative agents who are only incompletely coordinated at any instant. 
Agent-based modeling entails methodological recognition that reality 
works through distributed and incomplete knowledge. Economists of 
all methodological stripes are faced with a significant analytical chal-
lenge in truly exploring how interaction generates knowledge or belief 
through transactions. The field theoretic maximization calculus has no 
room in its assumptions and derivations thereof for interaction between 
agents, and suffers little true difference between them (Kirman 1992; 
Clower 1994; Potts 2000). Incompleteness is thus caricatured by meth-
odological failure as an individual or systemic failure, depending on 
the level of analysis queried. Interaction becomes non-interaction, 
outcomes become unentangled and independent from one another, 
intervention is insulated from the perversion of feedbacks, and the for-
mation of expectations is protected from unknown changes uncovered 
by the forward flow of time and therefore amenable to simple search. 
Incompleteness, and difference, are not simply complexifications whose 
general nature can be approximated through completeness, and same-
ness. Subjective value and the perception of one’s world do not approx-
imate market prices and a limited-yet-predictable subset of the given 
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data. The world acquires its shape through complex patterns of interac-
tion among people who know or believe different things.

Individuals do not act so as to maximize utilities described in inde-
pendently existing functions. They confront genuine choices, and the 
sequence of decisions taken may be conceptualized, ex post (after the 
choices), in terms of “as if ” functions that are maximized. But these “as 
if ” functions are, themselves, generated in the choosing process, not sep-
arately from such process…The potential participants do not know until 
they enter the process what their own choices will be. (Buchanan 1982; 
emphasis in original)

Outcomes and plans are entangled with one another, which can gen-
erate conflict as easily as coherence. This is part of social reality that 
Buchanan thought we should seek to understand rather than to ignore 
the difficulty of securing such understanding by stipulating the exist-
ence of societal equilibrium instead of seeking to generate it. Stipulated 
equilibrium was anathema to Buchanan’s conception of how economists 
should understand and theorize about the market order, certainly with 
respect to policy advice meant to intervene upon an unplanned order 
in the name of teleological orderliness. The point Buchanan wished to 
make on his short note referenced above, “…reduces to the distinction 
between end-state and process criteria, between consequentialist and 
nonconsequentialist, teleological and deontological principles” (Buchanan, 
ibid.).

Agent-based modeling gives us the ability to start asking deonto-
logical rather than telelogical questions, in particular, about becoming. 
In his (1979) “Natural and Artifactual Man,” Buchanan differentiates 
between spending on education as an investment in “becoming” and, 
say, the kind of life-cycle calculations we engage in when deciding how 
much to save for retirement given an expected average interest rate, 
retirement age, and life expectancy (p. 248). Buchanan suggests that we 
spend on “becoming” to become something different; we have a sense 
that keeping on in what we are doing won’t exploit our potential the 
way investing in education would. But our future is a canvas on which 
we, others, and time paint. Our sense for the difference signifies perhaps 
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a direction in which we wish to go, and is not precise or even approx-
imately so. Perhaps we think about an average person post-degree and 
say, “I wouldn’t mind living like that,” but it is our imagination of that 
person’s condition and their happiness that carries us forward. And for-
ward is where we are carried, invariably; we are changed, invariably, and 
we are okay with that.

Becoming, in the sense of Buchanan, harkens to what Henri Bergson 
called durée, the inextricability of continual difference as a result of 
moving through time with the thing that moves through time (Bergson 
1911). In contrast, classically, the billiard ball at time t + 1 is reducible 
to the billiard ball at time t plus a smooth, continuously differentiable 
spatial translation. Similarly, field-theoretic economics treats people as 
particles who are at time t + 1 reducible to what they were at time t plus 
a smooth, continuously differentiable function describing the transition 
of some set of relevant characteristics. People cannot be said to be invar-
iant in any general sense with respect to time, both because they them-
selves are continually becoming, and because the very social fabric in 
which they become is also becoming. Buchanan differentiates between 
life-cycle decision-making, where we calculate what we need in retire-
ment, the expected interest rate, and save accordingly, and spending 
on becoming. While we do engage in some life-cycle-like calculations, 
these are not sufficient to explain the full extent of human planning 
because that planning also entails activities directed at becoming, as 
Ross Emmett (2006) explains in contrasting Frank Knight’s orientation 
toward human action which emphasized becoming to George Stigler 
and Gary Becker’s (1977) formulation which treated becoming as irrele-
vant to human action.

The question remains, what do we lose when we approximate all plan-
ning as life-cycle-like calculations? Without doubt, and as Buchanan 
suspected, we will end up caricaturing some spending-on-becoming as 
irrational when framed as life-cycle calculations. For instance, the con-
sensus of behavioral economics, whose conclusions about maximal 
possible individual and social welfare are based on the field theoretic 
conception of people reducible to some core set of preferences plus a 
smoothly differentiable translation through time, is that young people 
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tend to under-save for old age (Benartzi and Thaler 2013). It is not only 
possible but quite likely that applying life-cycle calculations as if peo-
ple were squirrels saving nuts for winter does not correctly capture the 
tradeoffs we make between becoming through time and saving for retire-
ment. The life-cycle model might work for some kinds of stable jobs 
held in the long-term with a certain kind of set of stable expectations, 
but clearly fails for individuals who deviate from the model. Models 
with heterogeneous agents, evolving through time, have already shed 
light on the matter, showing that agents who appear to be acting sub-
optimally as individuals can, when sufficiently modeled as agents who 
act and plan in a society over time, attain an optimal social distribution 
(Axtell and Epstein 2006).

Agent-Based Modeling as Quintessential  
Tool of Democratic Political Economy

Normatively, there is a question of the relation between experts and 
ordinary citizens within a system of democratic political economy. 
Closed-form modeling with its semblance of solvability construes eco-
nomic theory as a game reserved for experts versed in economic theory. 
Theorists become shepherds guiding sheep, with any theoretical contro-
versy being a controversy concerning which destination for guidance is 
superior and never over whether guidance is desirable or necessary in 
the first place. The mass of sheep is left to stand outside this conver-
sation among experts in any case, often bringing about what Koppl 
(2018) describes as expert failure. Analytical tractability in this con-
versation presupposes that correctness resides with one of the theorists, 
with competition among theorists being the means of selecting among 
the solutions to various closed-form models of the problem.

In contrast, the open-endedness associated with agent-based mode-
ling effectively transforms lectures among experts into conversations 
among everyone. This recognition recurs to Frank Knight’s (1960) dis-
tinction between debate and discussion, with discussion and not debate 
reflecting the genuine spirit of democratic as distinct from autocratic 
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governance. Debate entails a contest among pre-established positions, 
producing a form of deductive, eristic discourse. Discussion opens dis-
course to the injection of creativity, due to its open-ended, inductive 
quality.

Agent-based modeling can explain whether coherence, or the extent 
of such coherence, is a possible feature of societal life under the con-
ditions presented within the model, whereas orthodox modeling stipu-
lates coherence as a property of the model. It should be noted, though, 
that the prime virtue of agent-based modeling does not reside in giving 
more accurate answers to old questions. Rather, it resides in posing dif-
ferent questions, including more nuanced versions of old questions. For 
instance, equilibrium thinking centered on comparative statics frames 
the crisis of 2008 as a shock to an equilibrated system, and asks whether 
that shock stemmed from too much or too little regulation? Ignored 
by this framing is possible recognition that variable turbulence might 
be a working property of a system of political economy. Agent-based 
modeling can enable exploration of more nuanced questions regard-
ing how different types of contractual forms and different frameworks 
for the organization of regulatory agencies might entail some degree of 
variable volatility as systemic properties (Wagner 2012b). To be sure, 
open-systems modeling butts more quickly against the concerns of ana-
lytical tractability than does closed-form modeling (Bookstaber 2017). 
For instance, a great deal of evidence has accumulated for the existence 
of cascade effects in financial networks, which require financial agents 
to make decisions in a contextually-aware manner (Tedeschi et al. 
2012). Contextually-aware agents are the bread-and-butter of agent-
based modeling, while field-theoretic equilibrium modeling has dif-
ficulty handling agents who cannot or do not cleanly access and react 
to system-wide indicators. Agent-based modeling is a superior tool for 
analyzing economic problems in which context is a large part of the 
explanatory content.

Furthermore, agent-based modeling offers a superior framework for 
theorizing about creative social systems (Bertalanffy 1968; Bergson 
1998 [1911]), in contrast to the presumption of automatic systems that 
characterizes equilibrium modeling. This alternative orientation leads to 
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the pursuit of new opportunities for social-level theorizing. Of course, 
any model is deterministic in that the outcomes of the model are baked 
into the construction of the model. The outcomes of agent-based mod-
els are governed by the assumptions with which those models are con-
structed; however, agent-based models lead into an examination of 
social processes, whereas equilibrium theorizing enervates any concern 
with institutional arrangements and social processes.

Open vs. Closed Frameworks for Social 
Theorizing

While Buchanan worked with both closed and open theoretical frame-
works, his analytical basing point surely rested with open frameworks. 
In contrast, the profession-wide attempt to derive processes from equi-
librium theory has led to a concept of expert-led “perfectly” rational 
human behavior that has little basis in reality (Easterly 2014, Koppl 
2018), spinning off entire subfields that list deviations from rational-
ity and prescribe policy curatives to nudge agents to find the “solution” 
that increases some measure of individual and social welfare (Kahneman 
and Egan 2011; Thaler 2012; Thaler and Sunstein 2008). As soon as 
we peek beneath the veil of analytical solutions, however, we discover 
processes which are suggestive of an evolutionary or creative logic 
(Gigerenzer et al. 2000; Simon 1972; Smith 2003). Agent-based mod-
eling gives us a tool to go beyond our analytical intuition, for it enables 
us to explicate processes that appear irrational, but which promote coor-
dinative outcomes all the same (Wilhite 2001).

The definition of simulation as involving a “material technical device” 
demonstrates one of the methodological differences between simulation 
and a thought experiment based on comparative statics: the constructive 
nature of simulation. Making a computer program equivalent to a sim-
ulation indicates the most desirable property of a simulation, namely, 
its computability. We can better contextualize historical definitions of 
simulation by considering them in relation to the constructivity versus 
nonconstructivity of their results (Bridges 1999).
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The contrast between stipulative and constructive thinking is present 
even in what is arguably the core model of economics: exchange. The 
stipulative approach posits a situation where gains from trade are rec-
ognized by both participants. In contrast, a constructive or generative 
approach would need to explain the emergence of exchange from a sit-
uation where it was absent. To do this moves into territory occupied by 
leadership and entrepreneurship (Sterpan and Wagner 2017) and opens 
into analytical territory that lies beyond the vision of orthodox think-
ing. We must be able to generate social-level observations from micro-
level interactions, as against simply assuming the existence of those 
observations. Human interactions form our analytical primitives; social-
level observations are derivative and not primitive variables.

Constructedness as a Virtue;  
Stipulation as a Vice

Theorists often remark that such devices as agent-based modeling are 
defective because they are to a variety of answers to questions, depend-
ing on the models used. Without doubt, this is true. This is also true, 
however, for stipulative modeling, for the answers given likewise depend 
on particular stipulations. Using simulations instead of close-ended 
mathematical analysis must confront the illusion of precision and cer-
tainty in deducing results that accompany a closed and consistent set 
of axioms. Despite pejoratives about “black boxes,” simulations have 
no less a mathematical basis; for instance, the outcomes of agent-based 
models are reducible to some set of interactions between the generating 
algorithms of agent behavior and agent environment. Leigh Tesfatsion 
(2017) explains that agent-based models are mathematically reducible 
to sequential games on networks.

Simulation’s primary methodological strength is in construct-
ing outcomes, instead of deriving them. That is, when an outcome is 
realized in a simulation, its existence has been proved a result of the 
agent characteristics and model conditions, a no less rigorous test than 
proving the existence of a fixed point in general equilibrium theory.  
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The theorist then must argue for the realism of relationships, behaviors, 
and assumptions made to construct the model environment and its evo-
lution through time, but this is the ever-challenging side of theory, no 
less challenging to the equilibrium theorist. The simulation theorist isn’t 
at a methodological disadvantage relative to the mathematical analyst. 
In fact, it is likely that the constructive approach taken by the simu-
lation theorist is more appropriate given the complex and open-ended 
evolutionary nature of social relationships and their dynamic progres-
sion through time.

Indefiniteness as a Virtue;  
Definitiveness as a Vice

The indefiniteness that surrounds simulation is a virtue of the method, 
not a defect. One of the biggest unsolved problems in economic theory 
is our inability as theorists to properly account for the generating pro-
cesses of growth, in that our static-stochastic modeling schemes stipu-
late final resting states and are silent on the pressing question of how to 
attain these states. There are no hows in our present theoretical language 
because there are no processes. Social processes are particularly anathema 
to analytic models whose unique equilibrium predictions are foiled by 
the time we’ve added the third person (as demonstrated by Condorcet 
(2014 [1885]); Arrow 1950).

On the other hand, subjectivity and an embrace of open-ended evo-
lution is sometimes conflated with the absence of theory altogether, and 
as an abdication of method. We contend that the very fact that simu-
lation is untethered from more constrictive axioms frees it as a tool of 
exploration into the murkiness of social complexity. That is, subjectivity 
and change are inescapable realities of the social condition that cannot 
be assumed or approximated away, and simulation for the first time has 
given us tools to embrace these realities instead of cloister ourselves in 
the comfortable lie of a consistent axiom system.

The black box of simulation with its apparent indefiniteness is an 
expression of complex, unpre-statable contextual relationships among 
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agents and systems as these emerge through time. In the desire to avoid 
the meaningless chaos that is mistakenly thought to accompany indef-
initeness and subjectivity, economists have ignored the social analogy 
of organized-but-not-planned Prigoginian dissipative structures (as in 
Prigogine and Lefever 1973), opting instead for smooth and doubly-dif-
ferentiable trendlines. That is, given some suite of simple and intuitive 
micro-behaviors, a simple and intuitive social network, and an evolu-
tionary progression of the system through time, we may see structures 
and patterns form that are not analytically pre-statable given those same 
agents, networks, and evolution. Those patterns are of course stateable 
after-the-fact in some algorithmic format, but perhaps not in a way 
that is useful or interesting to policy-makers, for whom many economic 
models are created. We must of course note that theories have end- 
users, and products are created to suit the needs of end-users. It is pos-
sible that simulations, in their embrace of complex relationships, can-
not match the apparent demonstrative power of Keynesian crosses. But 
just as the allure of the simple and elegant in physics may have to yield 
to the reality of a 10-dimensional world derived from obscure octonion 
math and actualized as vibrating discrete strings, the social theorist must 
go where the science of the subject leads.

Debate, Discussion, and Normative Political 
Economy

Democracy is widely characterized as a political system where people 
govern themselves, in contrast to political systems where some people 
govern others. Buchanan embraced this normative vision of democ-
racy at the start of his scholarly career, with his scholarly oeuvre taking 
shape over the following six decades mostly as a product of his effort to 
explore deeply what might be entailed in constructing a self-governing 
republic. Vincent Ostrom (1997) pursued a similar line of inquiry. 
Both discovered that to pursue this line of inquiry requires first of all 
rejection of any facile identification of the democratic form with self- 
governance. A century ago such thinkers as Robert Michaels (1962) 
and Gaetano Mosca (1939) explained that the democratic form could 
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easily operate in oligarchic fashion. In this respect the Italian theorist 
Antonio de Viti de Marco (1888, 1936) recognized this oligarchic pos-
sibility by distinguishing between cooperative and monopolistic models 
of democracy. For de Viti, the cooperative model conveyed the ideal of 
self-governance while the monopolistic model conveyed the idea that 
democracy operated for the benefit of some people at the expense of 
others.

Knowledge is necessarily distributed among people. As Roger Koppl 
(2018) explains this divides the world on any question between experts 
and novices. A world where experts govern novices can easily become 
a form of democratic oligarchy. Much depends on how experts are 
selected, and the place that novices have in the selection and main-
tenance of experts. Nearly all human interactions conform to the 
expert-novice template. In many such settings, it is novices who hire 
experts and who have the ability to retain or dismiss the experts they 
have hired. This is less the case when we come to politically-grounded 
interactions due to the prevalence of what Pareto (1935) described as 
non-logical action, which has nothing to do with irrational action and 
refers instead to the ability of different action environments the influ-
ence the substance of action.

Pareto described his methodology as logico-experimental. By this, he 
meant that you can observe what people do and how they explain what 
they do, but you can’t observe why they truly do what they do. Market 
environments place people in the position of conducting a form of sci-
entific experiment. Both consumers and investors conduct forms of 
experiment: they form hypotheses about the probable courses of action, 
and then bet on the results. This environmental setting is the domain of 
logical action. In contrast, politics and religion are mostly the domain 
of non-logical action. In this environment there is no testing of actions 
against experience, in contrast to market environments.

Pareto’s distinction between logical and non-logical action pertains to 
the relation between experts and novices, with novices being ordinary 
citizens within a system of democratic political economy. Closed-form 
modeling construes economic theory as a game reserved for experts 
versed in economic theory. This situation maps onto a world of shep-
herds guiding sheep, with theoretical controversy concerning which 
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destination for guidance is superior—and with the sheep standing out-
side this conversation in any case. Analytical tractability thus refers to 
the presumption that correctness resides with one of the theorists, and 
with competition among theorists being the means of selecting among 
competing experts.

In contrast, the open-endedness associated with agent-based mode-
ling effectively transforms lectures among experts into conversations 
among everyone. This recognition recurs to Frank Knight’s (1960) dis-
tinction between debate and discussion, with it being discussion and 
not debate that reflects the genuine spirit of democratic as distinct from 
autocratic governance within Buchanan’s scheme of thought. Debate 
entails a contest among pre-established positions, producing a form of 
eristic discourse. With discussion, the situation is open to the injec-
tion of creativity into discourse due to the open-ended quality of the 
situation. Buchanan’s original embrace of Knut Wicksell’s consensual 
approach to collective action, which in its ideal form required unanim-
ity, was grounded in democratic discussion with actions being approved 
through the emergence of consensus.
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James M. Buchanan, especially in the early part of in his career, con-
tributed to elaborating the Samuelsonian theory of public goods and 
the associated theory of externalities, and defended that theory (qua 
theory) against critics. In its most common normative application, 
public-goods (or externality) theory the tax-financed provision (or sub-
sidization) of services wherever the market may fail to achieve Pareto 
efficiency. Buchanan (1962) noted that without equivalent scrutiny of 
government allocation processes, warts and all, the advocate of public 
provision on the grounds of market imperfection commits a non sequi-
tur. Government provision cannot be counted on to improve matters 
where government is subject to similar imperfection. Buchanan advo-
cated constitutional constraints on the scope of taxation and tax-funded 
state activity to limit its use for non-Pareto-improving purposes.

When Buchanan questioned the “naïve” normative application of 
public goods theory, he questioned it mostly on the grounds of the 

7
The Conflict Between Constitutionally 

Constraining the State and Empowering 
the State to Provide Public Goods

Lawrence H. White

© The Author(s) 2018 
R. E. Wagner (ed.), James M. Buchanan, Remaking Economics: Eminent  
Post-War Economists, https://doi.org/10.1007/978-3-030-03080-3_7

L. H. White (*) 
George Mason University, Fairfax, VA, USA
e-mail: lwhite11@gmu.edu

https://doi.org/10.1007/978-3-030-03080-3_7
http://crossmark.crossref.org/dialog/?doi=10.1007/978-3-030-03080-3_7&domain=pdf


134     L. H. White

problem of interests, i.e. the divergence of the advocate’s or administra-
tor’s interest from the general interest. Thus Buchanan (1962, p. 21) 
emphasized that free-riding in the market is matched by rent-seeking 
in majoritarian politics. Both involve readiness to benefit at others’ 
expense. Geoffrey Brennan and Buchanan (1980) emphasized that leg-
islators and bureaucrats empowered to spend tax revenues presumably 
will—being human and not saintly—pursue their own welfare and not 
purely the general public’s welfare unless properly constrained by consti-
tutional rules.

Buchanan also recognized, but arguably underemphasized, the inbuilt 
knowledge problem in public goods provision and externality correc-
tion. Namely: even the most benevolent government agents cannot 
improve on imperfect market outcomes in the presence of free-rider or 
demand-revelation problems because—being human and not omnis-
cient—they cannot know the public’s true but necessarily unobserved 
willingness to pay for unpriced services. The claim that “x is a worth-
while public good” for taxes to finance, i.e. that project x’s expenses will 
be exceeded by the value the public places on its services, can never be 
falsified given the free-rider or demand-revelation problem built into 
the Samuelsonian concept of a public good. It follows that to give a 
human bureaucracy the constitutional mandate to provide only “gen-
uinely ‘public goods’ of the pure Samuelsonian type,” as Brennan and 
Buchanan (1980, p. 191) proposed, is to sign over a blank check. The 
constitutional limits that Brennan and Buchanan recommended would 
provide no barrier to the proliferation of claimed public goods and 
therefore no barrier to the scope of government.

Buchanan as Public Goods Theorist

In their classic clarification of the concept of externality, Buchanan 
and Craig Stubblebine (1962, p. 383) noted the affinity of their for-
mal analysis to Samuelson’s analysis of public goods. The Pareto equi-
librium conditions for internalizing externalities are the same as those 
for efficiently providing public goods: “The summed marginal rates of 
substitution (marginal evaluation) must be equal to marginal costs.” The 
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authors did not consider the problem of knowledge or the problem of 
interest in institutional arrangements for applying the theory.

Buchanan and Stubblebine importantly distinguished Pareto-relevant 
externalities (where the benefits from modifying the scale of the inter-
action would exceed the costs of doing so) from externalities in general, 
some of which it would be non-economical to modify. In the same vein 
we can distinguish worthwhile or Pareto-relevant public goods (provid-
ing non-rival benefits in excess of production costs) from public goods 
in general, some of which would be non-economical to provide.

Buchanan’s 1967 book Public Finance in Democratic Process: Fiscal 
Institutions and Individual Choice discussed Samuelsonian public goods 
with only slightly more attention to knowledge and interest problems 
in collective provision. There Buchanan (1967b, p. 225) noted that “the 
traditional approach” to public goods relies on “imputing” benefits to 
consumers who do not demonstrate a willingness to pay for them (but 
rather find services simply showering down on them at zero prices). 
He acknowledged that “the traditional approach contains few attempts 
to justify the empirical relevance of any of the benefit imputations 
required to legitimatize its methodology.” Nonetheless he ran with the 
theory, offering the specific hypothesis of equal benefits to all consum-
ers, and later of benefits proportional to consumer incomes, as useful 
assumptions for fiscal model-building that may not be too far from the 
truth. In the absence of a way to measure rather than to “impute” bene-
fits by hypothesis, however, the analyst has no way of knowing how far 
from the truth such benefit imputations are.

In The Supply and Demand for Public Goods, published a year later, 
Buchanan sought to frame public goods theory as a positive analysis 
for understanding which services are tax-financed, rather than a nor-
mative analysis of which should be. He warned (Buchanan 1968b,  
pp. 161–162) that although it “is understandable that organization-
al-institutional implications were read into the theory of public goods 
from the outset,” the ascription of publicness (non-rivalrous benefits) 
to a good does not imply that its provision should be financed by taxes. 
“Some comparative analysis of alternative institutions” is necessary to 
reach an informed decision. Buchanan noted that while tax-financed col-
lective provision of a “polar public good” at a zero price may eliminate 
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the distributional inefficiency of a price above the marginal cost of serv-
ing another household, it gives rise to financing inefficiencies from the 
deadweight losses created by distorting taxes and likely allocational inef-
ficiencies from provision of too many or too few units to everyone. The 
possibility of too many or too few units, relative to aggregate willingness 
to pay, suggests the presence of the public-goods knowledge problem (irre-
mediable ignorance of the aggregate willingness to pay for various quanti-
ties) or a bureaucratic interest problem (the bureaucratic provider’s interest 
lies in over-provision), but the book did not explore these problems.

Minasian, Samuelson, Buchanan, and Broadcast 
Television as a Public Good

In 1967 Buchanan inserted himself into an important debate over the 
normative application of public goods theory. In an early discussion of 
his theory Paul Samuelson (1958, p. 335) observed that in the case of 
a good with external effects “we can by logic know that ordinary pric-
ing will be non-optimal unless it happens to be able to pick up each 
indirect external marginal utility.” Commenting specifically on broad-
cast television because “in a way” it was a “perfect example of my pub-
lic good” for which any one household’s consumption is non-rival with 
another’s, Samuelson seemed to disparage the enterprise of subscription 
television. (Like satellite television today, but using ground-based anten-
nas, the enterprise under discussion would scramble its broadcast signals 
and rent descramblers to households.) Samuelson reckoned that a paid 
subscription system would inefficiently exclude some consumers because 
it would impose a positive price on access to the signal being provided 
despite a zero cost of allowing additional households within any given 
signal area to tune in. Wrote Samuelson (1958, p. 335):

Here is a contemporary instance. The Federal Communications 
Commission is now trying to make up its mind about permitting sub-
scription television. …

Being able to limit a public good’s consumption does not make it a 
true-blue private good. For what, after all, are the true marginal costs of 
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having one extra family tune in on the program? They are literally zero. 
Why then prevent any family which would receive positive pleasure from 
tuning in on the program from doing so? Upon reflection, you will real-
ize that our well-known optimum principle that goods should be priced 
at their marginal costs would not be realized in the case of subscription 
broadcasting.

Jora Minasian (1964) criticized this passage for leaving out many fac-
tors relevant to an economical choice among advertiser-, subscriber-, 
and tax-financed broadcasting. Minasian made the important point 
that pricing elicits information on willingness to pay, which is essential 
to avoid providing services that users value less (as measured by willing-
ness to pay) than alternative uses of the resources expended in provision: 
“As in the case of television, the [Samuelsonian public goods] theory 
ignores the effect of different signaling and control systems (alternative 
institutional arrangements) in revealing alternative values of the used 
resources.”1

Samuelson (1964) expressed outrage at Minasian’s uncharitable inter-
pretation of his remarks on television, but in his initial response he 
neglected to acknowledge the demand-revelation problem.2

Buchanan’s (1967a) commentary on the Minasian-Samelson exchange 
attempted to clarify what “Samuelson initially had in mind in his ref-
erence to TV signals as an application of his theory of public goods.” 
Buchanan sketched an “ideal-type situation” of a single relay antenna 
on an island, whose owner-operator has no choice about which main-
land channel to re-broadcast (only one channel reaches the antenna) but 
has the choice of how many hours to operate per day. Buchanan noted 
that the marginal conditions for Pareto optimality in provision do not 

1No party to the discussion made the point that the FCC could not make the public worse off 
by allowing subscription television services to enter a market that already had advertiser-financed 
television, thus giving the public an additional option but foreclosing no existing option.
2Contrast Samuelson (1967, p. 200), where he observed: “For ideal private goods, people are 
motivated to ‘reveal’ their tastes,” whereas (p. 202) “God-like powers” would be necessary for 
an official body “to determine the … utilities of different users” for a public good provided 
monopolistically.
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themselves determine whether provision should be public or private, 
because those conditions could be satisfied under either arrangement 
if (Buchanan left this implicit) we assume in both cases that the pro-
vider already has all the needed knowledge about consumer demands. 
An optimizing government provider could charge perfectly calibrated 
taxes (such that no household pays more than it is willing to pay for the 
broadcasting service) with a uniformly zero access price to households. 
A private monopoly provider could likewise engage in perfect price dis-
crimination, charging positive prices to inframarginal households but a 
near-zero price to any household with near-zero willingness to pay.

Should the antenna owner face a choice among alternative mainland 
channels to re-broadcast, however, Buchanan endorsed Minasian’s point 
that the marginal conditions for Pareto Optimality in provision of a 
given product are insufficient to make the choice. In the new case infor-
mation is needed about consumers’ dollar willingness to pay (consumer 
surplus at any given price) for each of the alternative channels. If that 
information is not already in hand, charging prices provides informative 
feedback to the private owner that the non-price-charging government 
authority would lack. Buchanan commented:

The theory of public goods, in this limited sense, is of no assistance in 
determining which one, from among a set of mutually-exclusive alterna-
tives, should be provided. This decision requires a consideration of the 
total conditions, some conceptual or actual measurement of consumers’ 
surplus. There is, as such, no means of measuring this, and Minasian’s 
point is well taken when he suggests that the ordinary profitability cri-
terion, whether applied by a private or a public monopolist, would be a 
more instructive guide than the opinions of a governmental authority. 
The monopolist owner of the antenna, seeking out his highest net rev-
enue, will tend to select that signal (or that mix of signals) which most 
closely satisfies consumer demand.

Buchanan’s next sentence suggested, however, that he was more con-
cerned with the equi-marginal conditions that with the need to elicit 
willingness to pay:
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If by necessity, by convention, or by law, the monopolist is prevented 
from discriminating and is, instead, required to charge uniform prices, 
his profitability criterion will no longer serve as an appropriate guide for 
aggregative allocative decisions.

While it can of course be shown that a single-price monopolist will pro-
duce a sub-optimal quantity of any output by contrast to a perfectly 
price-discriminating monopolist, the profit-or-loss criterion plays an 
informative role even for a single-price monopolist who does not begin 
with complete relevant knowledge: It tells the producer when expenses 
exceed revealed consumer benefits. It also prevents the producer from 
continuing a non-worthwhile project indefinitely. A tax-financed 
authority that distributes at a zero price receives no such information, 
therefore cannot use (or be held to) an informed benefit-cost standard, 
and may persist indefinitely in a wasteful project.

Buchanan the public-goods theorist faulted Minasian for going too 
far in suggesting “that the allocative norms contained within the the-
ory are incorrect, within properly constrained models. His demonstra-
tion that other considerations may be dominant in certain real-world 
circumstances has little relevance to the validity or invalidity of the 
theory of public goods.” A theory can be logically valid (its proposi-
tions follow from its premises), however, without being useful or even 
true, if it begins from false premises. A theory sheds little useful light 
on choices among alternative institutions if it gives normative guidance 
only “within properly constrained models” that assume away problems 
of knowledge and interest. Such a theory is indeed likely to be more 
misleading than illuminating. Minansian (1967, p. 207) made essen-
tially this point in his response to Buchanan:

My criticism of the [Samuelsonian public goods] models was not based 
on their logical merits, but on the grounds of their relevance. Their being 
theoretical rather than empirical models, the allocative norms must be 
judged by the relevant economic data the models contain. A model of 
public goods which does not incorporate the cost of exclusion and the 
value of the information generated by different signaling and incentive 
systems, is not properly “constrained” for the purpose of solving real 
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world problems. Indeed, without the two elements, the model altogether 
defines away the problem of resource allocation with which I was con-
cerned in my article.

Samuelson’s (1967, p. 199) response to Buchanan’s comment com-
mendably highlighted the problem of demand revelation. Samuelson 
noted that “we can summarize all the information of Buchanan‘s exam-
ple by the shapes of the marginal-utility curve of the public good to 
each man.” He then added: “Each man knows this function for himself. 
But only God knows them for all men. Buchanan does not; I do not; 
the government does not; monopolists and competitors do not.”3

Samuelson (1967, p. 200) went on to recognize a difference in 
demand revelation between priced private provision and unpriced pub-
lic provision, although his recognition was too limited:

If the unknown marginal-utility functions appertained to private goods, 
this lack of knowledge would not matter. Laissez faire would introduce 
and police perfect competi[ti]on. It would be to each man’s interest to act 
along his MU function as an observable demand function. The “organ-
izers” of this society could rely on the anonymous market to (1) reach 
equilibrium, [and] (2) achieve Pareto-optimality …. Summary: For ideal 
private goods, people are motivated to “reveal” their tastes.

People are in fact motivated to reveal their willingness to pay for 
any priced goods whether or not they are “ideal private goods” in 
Samuelson’s sense of exhibiting constant or rising marginal costs. It is 
essential for avoiding wasteful projects to have markets test willingness 
to pay, even if informational or institutional factors block achievement 
of what would be the unconstrained Pareto optimum.

Despite his paying more explicit attention to the knowledge problem 
than Buchanan had, Samuelson (1967, p. 203) was skeptical about the 

3Questionnaires won’t reveal demand curves for a public good if one’s tax bill depends on one’s 
answers. Samuelson (1958, p. 336) noted the “game- theory reasons that compel rational men to 
hide their desires for public goods.”
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epistemic benefit of charging a price to marginal consumers of a non-rival 
(“public” in Samuelson’s usage) good such as broadcast television. Much 
as he had in 1958, he emphasized the consumer surplus lost by charg-
ing any price for access above the zero cost associated with an additional 
household tuning in an existing broadcast signal. The informational ben-
efit from pricing an excludable but non-rival good was less clear to him:

Let us now examine some of the costs of getting information through 
use of excluder devices and use prices. In the case of truly private goods, 
there are no such costs4; since, in the case of public goods, there do 
exist such costs, one cannot apply the analogy of private good pricing to 
deduce cogently the advisability of use prices for public goods. Here it 
may become a case of digging up the plants to see whether their roots 
are healthy, a destructive test. … [E]xcluding consumption by use of 
any price in excess of true social marginal cost involves deadweight loss. 
Whether such inefficiency involves benefits in knowledge so great that 
pricing brings more net benefits than can be obtained from feasible alter-
native methods is a question quite incapable of being answered on a pri-
ori or general grounds. Depending upon institutions and cases, I can 
recognize no presumption one way or another. Therefore, I cannot agree 
with Buchanan that “Minasian’s point is well taken when he suggests that 
[the] ordinary profitability criterion, whether applied by a private or a 
public monopolist would be a more instructive guide than opinions of a 
governmental authority.”

Samuelson here recognized no presumption in favor of private provi-
sion in part because he imagined that there exist (unspecified) “feasi-
ble alternative methods” for obtaining willingness to pay information, 
a fact not in evidence. He furthermore did not consider the problem of 
tax-funded provision of services that provide total benefits (measured by 
willingness to pay, as known to God) smaller than their total produc-
tion costs, yet persist due to the interests of bureaucrat-providers and 
the lack of a profitability test.

4Exclusion costs are zero for truly private goods? This would seem to suggest that shops can cost-
lessly prevent shoplifting, and theme parks need no costly fences.
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Brennan and Buchanan’s Constitutional  
Political Economy

In The Power to Tax, Brennan and Buchanan (1980, p. 59) introduced 
a “revenue-maximizing model of government” and used it to illuminate 
the benefits (p. 46) of “possible tax-base and tax-rate constraints that 
will serve to keep fiscal excesses within tolerable limits.” Fiscal excesses 
are theoretically defined as tax-financed expenditures with marginal 
benefits less than marginal burdens, i.e. public expenditures beyond 
the levels that taxpayers would consider worthwhile given the private 
consumption that they must sacrifice. The authors (p. 46) recognized 
that the potential for fiscal excesses arises in part from the govern-
ment’s inescapable ignorance about what taxpayers would be willing to 
pay for unpriced government services: “Taxes are coercive instruments 
that allow governments to levy charges on persons without any corre-
sponding expression of current willingness to pay.” In this statement the 
authors suggested, although they did not go on to emphasize, that the 
knowledge problem provides a reason for limiting the scope and height 
of taxes.

In contractarian fashion, Brennan and Buchanan (p. 46) imagined a 
constitutional setting in which participants consent to some tax system 
in order to get the valued programs they expect it to finance: “As Knut 
Wicksell noted, no persons would approve the imposition of taxes, 
either at a constitutional or a postconstitutional stage of decision, unless 
they anticipate securing some benefits from the goods and services that 
they expect government to finance with the tax revenues collected.” In 
the constitutional setting, then, citizens who consent to be taxed in cer-
tain ways or to a certain extent do express a certain overall willingness 
to pay. But these citizens face (p. 59) a “danger of allowing government 
access to revenue-raising instruments that generate budgets in excess 
of those necessary for financing some roughly efficient levels of public 
goods and services.” The citizens’ prudent strategy at the constitutional 
level is then to insist that (p. 153) “tax instruments are chosen that will 
generate an approximately efficient level of public-goods supply when 
exploited to their maximum revenue potential.”
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In speaking of “an approximately efficient level of public-goods sup-
ply” as though the attainment of such a level could be empirically con-
firmed or disconfirmed, Brennan and Buchanan understated the danger 
of fiscal excesses by neglecting the demand-revelation problem. Citizens’ 
consent to an overall tax structure would not itself reveal what govern-
ment services the citizens consider worth financing, unless the consti-
tution strictly limits tax-financed spending to a explicitly enumerated 
list (rather than an elastically characterized type) of programs. Nor does 
it reveal how much they value any particular program, unless the con-
stitution strictly specifies spending ranges for each of the enumerated 
programs. The demand-revelation problem will make it epistemically 
impossible to identify “an approximately efficient level of public-goods 
supply” in the post-constitutional setting and thus make it impossible 
to limit expenditures to programs providing benefits greater than costs. 
Decision-makers at the constitutional stage should thus be doubly wary 
of leaving spending decisions to the future decisions of legislators or 
bureaucrats.

Brennan and Buchanan imagined citizens in the constitutional set-
ting taking into account their own demands for public goods when 
choosing the tax system. But doing so does not suffice to reveal their 
demands. Instructing the post-constitutional government to  “provide 
Pareto-relevant public goods” would provide no enforceable  constraint 
on the direction of future spending programs. Any program favored 
by post-constitutional political interests (rent-seekers) can be couched 
as the provision of a worthwhile public good, and the absence of 
demand revelation means that there is no way to demonstrate (to a 
Supreme Court, say) that it does not meet the test. There is no test. The 
demand-revelation problem makes it inherently impossible to identify 
whether a claimed public good is a Pareto-relevant public good.

If this epistemic point is accepted, then little merit can be seen 
Brennan and Buchanan’s proposal (p. 191) of a “requirement that the 
spending activities of government be restricted to the provision of gen-
uinely ‘public goods’ of the pure Samuelsonian type.” Constitutional 
language restricting government spending to “genuinely ‘public goods’” 
is pointless when any program can be rationalized as providing a pub-
lic good, and when genuine or Pareto-relevant public goods cannot 
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be distinguished in practice from spurious or Pareto-irrelevant public 
goods. What Brennan and Buchanan aimed at in this proposal was a 
generality norm or non-favoritism rule, in order to block “the possibil-
ity of a majority redistributing resources in its own favor.” An explicit 
generality norm might do this job, but “limit expenditures to public 
goods” is not a generality norm and won’t do it. Nothing in the concept 
of a public good requires that its benefits be equal for all citizens.

Even explicitly redistributive income-transfer programs (clearly fail-
ing a generality test, at least at the post-constitutional level) can be and 
have been advocated as providing genuine public goods. Lester Thurow 
(1971), like Hochman and Rodgers (1969), proposed that individuals 
in a society may be willing to pay for a change in the society’s distribu-
tion of income either for its indirect benefits (lower crime, less social 
unrest) or because “individuals may simply want to live in societies with 
particular distributions of income.”5 Thurow had in mind more egal-
itarian distributions, but a distribution that favors farmers (for exam-
ple) is not excluded by the form of the argument. Thurow argued that 
individuals cannot bring out the desired change in the distribution of 
income except by collective action. Especially when the posited benefit 
to the public is the psychic benefit of observing a preferred distribution, 
the benefit is non-rival and non-excludable, and a free-rider problem 
prevails. Lacking a demand-revelation mechanism as we do, a proposi-
tion like Thurow’s cannot be falsified.

Buchanan (1968a, p. 433) objected (in advance) to the idea that 
the public has a hidden willingness to pay for redistributive programs, 
declaring: “The evidence seems to indicate that general redistribution 
of purchasing power, or even general change in relative levels of well- 
being, is not widely desired. … The mere fact that some members of 
the community are poor does not, in and of itself, normally impose an 
external diseconomy on many of the remaining members. … Ordinary 
citizens are probably quite unwilling to finance substantial transfers of 
general purchasing power to the poor in their communities.” But these 

5For criticism of the argument see Lawrence H. White (2017, pp. 353–355).
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judgments (the “evidence” remaining unspecified) cannot be tested 
against the contrary Hochman-Rodgers-Thurow judgment that peo-
ple are willing to pay enough for a program to redistribute income to 
make it a Pareto-relevant public good. Measures of genuine willingness 
to pay for a substantial redistribution of wealth, as for other proposed 
public goods, are humanly unobtainable. If constitution-writers want 
to rule out redistributive policies, they will have to do it directly, not 
by adopting a “requirement that the spending activities of government 
be restricted to the provision of genuinely ‘public goods’ of the pure 
Samuelsonian type.”

Conclusion

In his work on public goods we can see the uneasy interplay between 
James M. Buchanan the formalist scientific economist and James M. 
Buchanan the subjectivist political economist. Buchanan accepted 
the Samuelsonian theory of public goods and externalities, yet he also 
wanted to contest the naïve policy application of those constructions. 
He sometimes regarded public goods as a class of really existing phe-
nomena, while warning against treating any concrete real-world cases as 
examples.

What I have argued here is not that formal public goods theory is 
incoherent on its own terms, or that Pareto-relevant public goods are 
inconceivable. It is rather that we should not forget, in moving our 
attention from blackboard constructions to the phenomena of the 
world outside the classroom, that the benefits of any proposed public 
good are no more than hypothetical. They are, by the premises of the 
theory, unobservable. Public goods theory thus does not provide an 
objective standard to guide public policy-making. It is epistemically 
impracticable. Although Buchanan set this aside in some writings, he 
clearly recognized it in others.
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Introduction

Is the government servant or master of its citizens? The premise of 
democracy is that the citizens choose, and that the government executes 
their choice as a loyal servant.
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The economists Geoffrey Brennan and James Buchanan (1980), how-
ever, claim that the majority principle in representative democracies 
is not strong enough to enforce the democratic rule. The government 
would soon turn into the beast Leviathan, which excessively collects rev-
enues and maximizes expenditures to build an empire at the costs of its 
citizens.

In order to tame Leviathan, constitutional principles should be estab-
lished, and as far as the fiscal organization of various (sub-national) 
governments in relation to each other is concerned, federalism and 
decentralisation of the power to tax and to decide about expenditures is 
the solution to free the taxpayers from unreasonable demands, according 
to Brennan and Buchanan. Five years later, in 1985, Wallace Oates called 
Buchanan and Brennan’s Leviathan a mystical beast. Other scholars 
would follow up. Some confirmed the Leviathan-hypothesis while others 
rejected the very same (see section “Leviathan: A Mythical Beast?”).

The main proposition of our contribution to this book is that gov-
ernments have to be organized institutionally congruent. The circles 
of decision-makers, tax payers, and beneficiaries have to overlap to the 
highest possible degree in each constituency so that each constituency 
spends only its own money. For this purpose, burden-shifting via bail-
out transfers must be credibly excluded so that Leviathan finds no way 
to sneak in through the back door and to exploit the taxpayers in form 
of (delayed) taxation; a burden which the distressed local government 
could try to shift to other sub-national governments or to the central 
government. We argue that while a consequently decentralized fiscal 
architecture is likely to achieve the best financial performance, a conse-
quently centralized fiscal architecture works still better than an incom-
pletely and institutionally incongruent federation.

This contribution is organized as follows. In section “Free Choice and 
Public Goods”, we investigate the dilemma of free choice when public 
goods are subject to exploitation. In section “Calculus of Consent”, we 
present Buchanan and Brennan’s concept of choice and rule-making on 
a constitutional level, applied to the fiscal and federal organization of 
government in section “Buchanan and Brennan: Leviathan”. In section 
“Leviathan: A Mythical Beast?”, we discuss the empirical challenges to 
the Leviathan-hypothesis, before we present the theory of institutional 
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congruence as the missing piece in the puzzle of fiscal organization in 
section “The Concept of Institutional Congruence: Three Models”.  
As part of the analysis in this section, we explain the institutionally 
congruent integration model, the institutionally congruent autonomy 
model, and the institutionally incongruent mixed model. The integra-
tion, the autonomy, and the mixed models will be further illustrated 
and developed in practical application in sections “The United States 
of America: The Autonomy Model of Fiscal Organization”, “France: 
The Integration Model of Fiscal Organization”, “Germany: The Mixed 
Model of Fiscal Organization”, and “The European Monetary Union: A 
Many-Headed Beast”.

Free Choice and Public Goods

Individuals choose because choice promotes their personal interests. 
According to Adam Smith, individuals do not need a master who tells 
them what they have to do so that they will find happiness. Everyone 
shall be his or her own master. Choice is also the tenet of James 
Buchanan. Free choice is the way how traders can mutually improve 
their wellbeing. Choice can be organized between two as well as 
between many participants. Among many participants, choice becomes 
the principle of demand and supply. The formal proof of the advantage 
of demand and supply in the subjective valuation of goods was provided 
a hundred years after Adam Smith, around 1870, by the economists 
Carl Menger, William St. Jevons and Leon Walras. The authors have 
shown that free choice can generate an efficient resource allocation in a 
competitive market economy in which individuals adjust themselves to 
supply and demand. No one can be made better off without someone 
else being made worse off. The outcome is Pareto-optimal. All resources 
are used up. There is no need for state intervention.

The theorem of Pareto optimality holds, however, only in an economy 
of private goods. Paul Samuelson has shown that the theorem fails in the 
allocation of public goods which are non-excludable. Without exclusion, 
individuals can benefit of a good even if they do not pay the price for 
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the good to be provided. Therefore, they have an incentive to disguise 
their preferences and to give false signals. Free choice is not anymore 
Pareto-optimal. A person’s wellbeing is disconnected from the market 
process of demand and supply. Samuelson concludes: “it is in the selfish 
interest of each person to give false signals to pretend to have less interest 
in collective consumption activity than he really has” (Samuelson 1954, 
p. 388). Individuals hesitate to reveal their true preferences. Therefore, 
the market process stops before the Pareto optimal output is achieved.

Conceptually, however, the Pareto optimum still exists and can be 
calculated under the counterfactual assumption that the individuals 
reveal their preferences honestly. Since, however, the revelation of pref-
erence is no more in the individual’s interest, individuals will fail to say 
the truth and, thus, to reach Pareto optimality. The theorem of indi-
vidual choice is in danger. Individuals have lost their capacity to find 
mutual advantages by choice. They do not know what to do. They are 
eventually instructed to adjust their choice according to the will of a 
benevolent government who chooses in lieu of the individuals. This, in 
fact, is the end of free choice. Individuals are nothing but chessmen in 
the game of government decision-making.

Calculus of Consent

It was Buchanan’s endeavor to liberate the economics of public goods 
from the chains of the benevolent government and to re-establish free 
choice as a fundamental principle of free men. Buchanan asked the 
question: Is it possible to organize a society according to the principle of 
free choice in the presence of public goods? Buchanan’s answer was yes: 
he referred to the Swedish economist Knut Wicksell who wrote in 1896 
that taxes can be organized in a way to reflect the individuals’ prefer-
ences. Individuals with high interests pay more and individuals with less 
interests pay less. The key to understand taxation according to interest is 
the unanimity principle.

Assume the Swedish government proposes to raise a tax to acquire 
a new vessel for the Swedish navy. Poor individuals with small prop-
erty obtain only a small benefit from the vessel and therefore are only 
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willing to pay little. Wealthy individuals pay more according to their 
expected interest because they wish to protect their wealth. Eventually, 
all people pay according to their interest—the poor people pay less than 
the rich people. Should unanimity not be reached, the vessel will not 
be acquired, which is neither in the interests of the rich nor the poor. 
Therefore both, the rich and the poor have an incentive to tell the truth.

Knut Wicksell criticized the Swedish law of his time for imposing 
regressive taxes. To avoid such inequality, Wicksell said that the public 
good shall only be provided if and insofar as unanimity can be arranged. 
Under unanimity, the free rider problem disappears. A simple extension 
of the franchise to the poor would not be enough. It would only reverse 
the distribution of power compared to the status quo. The majority of 
the poor would now be able to exploit the rich who would become a 
minority without effective voting power under majority rule. Wicksell 
explained: “It is not the purpose of this movement and indeed it would 
be contradictory to its guiding spirit, to have wholly or partially shaken 
off the yoke of reactionary and obscurantist oligarchies only to replace 
it by the scarcely less oppressive tyranny of accidental parliamentary 
majorities” (1896/1958, p. 88).

Buchanan is a realist. He does not believe that it is possible to 
achieve Wicksellian unanimity on every issue in everyday politics. But 
he believes that it is possible to design a decision-making procedure on 
the constitutional level which shall allow individuals to make efficient 
decisions. Such a procedure shall tilt the right balance between external 
costs of the decisions taken and the decision-making costs of the proce-
dure itself.

The easier it is to outvote a minority, i.e., the lower the threshold is, 
the higher is the risk that a majority outvotes the dissenting minority 
and imposes costs on them (external costs). A high threshold or una-
nimity, on the other hand, causes high costs for collective decision- 
making which may outweigh the reduction of external costs. On the 
constitutional level, individuals evaluate external costs against decision- 
making costs. The community makes an unanimous decision on the 
optimal decision-making rule which promises the lowest possible costs 
as a sum of external costs and decision-making costs (Buchanan and 
Tullock 1962) (Fig. 8.1).
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Buchanan and Brennan: Leviathan

Buchanan developed the constitutional decision-making rule in coop-
eration with Gordon Tullock (1962). But throughout time Buchanan 
became increasingly skeptical about the stability and enforceability of 
the constitutional contract. He doubted that the constitutional contract 
will hold and that it will be enforced in the post-constitutional world.

Brennan and Buchanan (1980) predict in their last great work that 
the constitutional contract will be eroded and will fall prey to the 
Leviathan under a representative government. In Fig. 8.2, the gov-
ernment announces a tax ABFG on the private good X in order to 
finance the costs of a public good. But instead of raising ABFG, the 
Leviathan collects the maximum revenue potential ACDH. Brennan 
and Buchanan conclude that the constitutional rule must be as rigid as 
possible. For only the constitution can resist the Leviathan to increase 
taxes further and further.

The immediate way to limit the number of taxes is the constitu-
tion. For once a good has been declared taxable, the government will 
be tempted to increase taxes further and further. The most spectacular 

Fig. 8.1 External and decision making costs
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example of Leviathan’s hunger is the tax on cigarettes which has been 
increased by 250% in Germany between 1906 and 2017. Conversely, 
goods which are exempt from taxation by the constitution cannot be 
exploited by Leviathan.

Often, the fiscal constitution is not strong enough to withhold 
Leviathan. What are the remaining options? A substitute to an out-
right prohibition of taxation in the constitution is tax competition 
among regional governments, as Buchanan and Brennan demonstrate in 
Chapter 9 of The Power to Tax: If a government is fractioned in small 
jurisdictions, individuals may migrate and choose their preferred gov-
ernment. If the individuals are mobile, Leviathan will have no hold on 
them. They cannot be taxed. Only immobile individuals are exposed 
to the excessive demands of Leviathan. A car driver who drives around 
Italy remains tax free as long as he has gasoline in his tank. As soon as 
he runs out of gas, he becomes immobile and a victim of Leviathan. 
A similar example is housing. An individual living in jurisdiction A 
becomes a victim of the local Leviathan as long as he remains immobile. 
But if he chooses a house in jurisdiction B, he escapes taxation from 
the Leviathan in jurisdiction A. Tax maximization of A’s government 
would not harm the individual, as long as he is mobile and as long as he 
can migrate to jurisdiction B, C, and so on. This phenomenon has been 
studied under the title of Yardstick Competition. The local taxpayers 

Fig. 8.2 Leviathan
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can estimate the price of the public good to be paid in taxes and com-
pare the performance of their government with that of neighboring gov-
ernments. They can, eventually, migrate to a different fiscal unit (see, 
e.g., Maarten and Allers 2005).

It is important to see that the power to tax does not primarily depend 
on the ability to pay, but on the tangibility and immobility of the sub-
jects to taxation. Brennan and Buchanan conclude that the monopoly 
power inherent in the economy must be considered too. Under a decen-
tralized government, individuals can escape taxation by migration. A tax 
maximizing government is confronted with a more price elastic demand 
under fiscal federalism. Therefore, taxation cannot be that exploitative 
in a decentralized state as in a unitary state in which individuals cannot 
escape its imposition. The loss of utility due to taxation is smaller in a 
decentralized state where individuals can escape taxation than it is in 
a in a centralized state where individuals cannot escape taxation by a 
revenue maximizing government. Leviathan is less powerful in a decen-
tralized state than in a centralized state. Total intrusion of the central 
government into the economy should be larger the more concentrated 
(and hence) monopolistic the fiscal organization of government is, and 
should be smaller, the more decentralized and (hence competitive) it is. 
Insofar as the tax and spending authority is decentralized, tax competi-
tion may limit the overall burden of taxation.

Leviathan: A Mythical Beast?

In 1985, Wallace Oates published a much-noticed study in which he 
called Buchanan and Brennan’s Leviathan nothing but a “mythical 
beast”. He could not find a relation between the size of government in 
form of public spending and taxation and the degree of centralisation 
and decentralisation. Different empirical studies in the following years 
would show mixed results: While some authors found the Leviathan 
hypothesis confirmed (e.g. Marlow 1988), others rejected Leviathan as a 
fabulous creature the same as Oates did (e.g. Stein 1999).

Jonathan Rodden, eventually, presented a solution to the puz-
zle. Brennan and Buchanan had focused on the centralisation and 
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decentralisation of taxation and expenditures in theory, and conse-
quently, those who would find proof or disproof of the Leviathan-
hypothesis had focused on the centralisation and decentralisation of 
taxation and expenditures empirically. While it is quite intuitive that 
accountability, comparability, and control and, as a consequence thereof, 
financial performance would increase with decentralisation, Rodden 
pointed out that Leviathan could trick the taxpayers if the back door of 
inter-governmental transfers and bailouts remains open. Rodden (2002) 
showed that decentralisation would actually cause higher spending 
in countries where the budget was largely funded by shared taxes and 
inter-governmental transfers while he found the Leviathan hypothesis 
confirmed where each decentralized unit had to fund its expenditures 
from ‘own taxes’ without a realistic chance of burden-shifting. Notably, 
Rodden—different from Oates—qualified shared taxes, i.e., taxes which 
cannot be individually adjusted, as transfers. In his widely-recognized 
criticism of the Leviathan-hypothesis, Oates (1985) took the share of 
taxes received by the sub-national governments as an indicator of decen-
tralisation, which is misleading; as especially the case of Germany illus-
trates. Rodden, moreover, found that the combination of borrowing and 
tax autonomy or, conversely, of a centralized tax authority with strict 
borrowing constraints for sub-national governments would be crucial to 
keep spending and taxation at bay, while expenditures would be exces-
sive in case that sub-national units could spend and borrow as they like 
without a possibility and responsibility to fund their expenditures from 
own taxes (Rodden 2003).

The findings of Rodden might be best understood as a clarification 
or extension of the Leviathan model as it was presented by Brennan 
and Buchanan. The underlying assumption of Brennan and Buchanan’s 
model is that if the size of government shall not grow without limita-
tion, the taxpayers must have information about the government’s 
financial performance and they must have a chance to choose, to exit, 
and to migrate to the local unit which promises them a reasonable tax-
ation for the public good offered. Decentralization would increase that 
chance of information and control with each sub-national unit having 
the possibility and responsibility to master its own fate. Precisely in 
order to strengthen that link between power and responsibility, not only 
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the power to spend and tax has to be decentralized but also the respon-
sibility to fund one’s own expenditures and repay one’s own debts. If 
the government can shift the burden of current expenditures by way 
of inter-governmental transfers or bailouts, Leviathan will prevail. If 
decentralisation is incomplete, the accountability, comparability, and 
even the taxpayers/voters’ interest in a sustainable budget will fade in 
the dust of a common pool budget. To put it differently, decentralisa-
tion may only yield a surplus to centralisation if those who order and 
enjoy the lunch eventually pay the bill.

The Concept of Institutional Congruence:  
Three Models

The unity of power over and the responsibility for expenditures, tax-
ation, and debt translates into the idea of institutional congruence. 
Institutional congruence is achieved once the circles of decision- 
makers, beneficiaries, and payers perfectly overlap. Any approximation 
to the ideal standard of institutional congruence, thus, should be a step 
towards a better financial performance. In this section, we will present 
three distinct models of fiscal organization in the taxonomy of institu-
tional congruence. In the subsequent section, the theory of institutional 
congruence will be applied to the USA, France, Germany, and the 
European Union so as to showcase the functioning of the autonomy, 
integration, and mixed model.

Autonomy model: The autonomy model represents the ideal model of 
fiscal organization according to the Leviathan hypothesis. In the auton-
omy model, fiscal organization is consequently decentralized. Local 
units of an otherwise politically connected federation perform impor-
tant duties on their own responsibility. Centralisation has to be justi-
fied, not decentralisation, i.e., the principle of subsidiarity applies. The 
local governments decide about their own expenditures. Similarly, they 
have the power to raise taxes in order to fund their expenditures. They 
may decide to raise debt instead of taxes. Nonetheless, they remain 
solely responsible for their own debts, i.e., debts have to be repaid with 
future taxes. In case of financial distress, the local governments may not 
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expect any help from other governments. They will have to consolidate, 
to raise taxes, to cut spending, or to approach their creditors and negoti-
ate about a debt restructuring. Since their creditors cannot expect that a 
distressed debtor will be bailed out, they have to monitor each individ-
ual debtor and price them by their distinct risk level. The incremental 
risk rate development mirrors the government’s financial performance. 
Market discipline is the rule.

Integration model: The integration model is quite the opposite of what 
Brennan and Buchanan envisaged as the ideal fiscal organization for 
government. In the integration model, the central government decides 
top-down about expenditures, taxation, and debt. The local govern-
ments can decide about expenditures, taxation, and debt only within 
the limits which are at the discretion of the superior central govern-
ment. One may compare the integration model to the idea of a mul-
tinational firm. The managers of local branches may act more or less 
independently, but the ultimate responsibility is with the board of 
directors or the bank which has provided the loans. The board of direc-
tors holds the reins in its hands, which they may tighten or loosen as it 
deems fit. Market control is replaced by top-down central government 
control. Certainly, the integration model does not offer the same degree 
of accountability, comparability, and control as the autonomy model. 
However, the integration model of a consequently centralized fiscal 
organization provides a way more effective design for the purpose of 
financial performance than an incompletely decentralized mixed model.

Mixed model: Many federations around the world have been falsely 
identified as ‘decentralized’ while they are actually stuck in between 
the stools. They are hybrids in their fiscal constitution. Essentially, 
the power and responsibility to decide about expenditures, taxation, 
and debt has been disconnected. Often, each public entity can decide 
about their own expenditures (and sometimes even about their taxes), 
but the final responsibility to pay for their expenditures is shared in 
regular transfers or bailouts. In the mixed model, the markets perceive 
a federation of debtors as one. The risk rate is calculated in a pooling 
equilibrium. Burden-shifting becomes the rule. While in the autonomy 
model, the taxpayers have high quality information to hold their local 
government accountable and realize their preferences by voice and exit, 
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and while in the integration model, the taxpayers have the same inter-
est with inferior information and less power to make themselves heard, 
the taxpayers in the mixed model do not even have an interest to keep 
Leviathan in check. They should have a rational interest to urge their 
local government to spend more on the local public good while they bet 
on burden-shifting in (equalisation) transfers and—most importantly— 
bailouts from other members of the federation.

The United States of America: The Autonomy 
Model of Fiscal Organization

The fiscal organization of the United States of America provides the per-
fect example for the autonomy model. Each of the three distinct levels 
of government, i.e., federal government, state/territorial government, 
and municipal government, has its own/original rights and responsibili-
ties to decide about spending, taxation, and debt.

In the relation of federal and state governments, the principle of 
subsidiarity applies. The federal government has only those rights and 
responsibilities explicitly delegated to the federal government by the US 
constitution. All remaining duties of legislation and administration are 
to be fulfilled by the states if not delegated to the municipalities. The 
federal government may levy taxes only as far as it is empowered by the 
constitution. The states levy their own taxes so as to fund their expenses. 
They are not dependent on federal shared or delegated tax transfers. 
Similarly, the relation between the state and the municipal governments 
is regularly fashioned according to the principle of subsidiarity. The 
municipalities may impose their own taxes and fees so as to fund their 
expenditures. A particularity of the US system is that so-called special 
purpose districts co-exist at the municipal level. Such special purpose- 
districts are entrusted with a specific task, e.g., school districts, as well 
as they are empowered to raise taxes/fees so as to acquire funds for the 
performance of their respective task.

While the federal government (generally) raises taxes uniform across 
the country, the states and municipalities set their tax rates to reflect 
their public service offer. The taxpayers may decide where to live and 



8 Fiscal Constitutions, Institutional …     159

where to pay taxes depending on the combination of the public good 
provided and the ‘tax price’ to be paid. In line with Buchanan and 
Brennan’s Leviathan hypothesis, the differentiation and competition in 
taxes allows the taxpayers to make an informed and independent deci-
sion. Leviathan is held accountable.

Key to the functioning of the US autonomy model in fiscal organi-
zation, however, is the strict and credible application of the no-bailout 
principle. Since 1840, when the US Congress rejected the request for 
a bailout of several financially distressed states, there has not been any 
major bailout of a US state or municipality. Over time, the enforcement 
of the no-bailout principle itself has become a valuable ‘credence cap-
ital good’. Creditors and debtors know that they cannot expect a bail-
out. Therefore, they have to price each official debtor by its distinct 
risk. Conversely, the individual debtors have an incentive to improve on 
their fiscal performance so as to benefit from lower debt capital costs. 
The risk rate, eventually, signals the fiscal performance as perceived by 
the markets to the debtor’s taxpayers and voters. Holding the creditors 
responsible to their investment decision translates into a disciplinary 
effect for the debtor.

The credibility of the no-bailout principle is strengthened by the 
availability of a crisis resolution mechanism in distress. If a municipality— 
a general- or a special-purpose district—has acquired an unsustaina-
ble debt burden, it may enter an orderly restructuring procedure under 
Chapter 9. Under Chapter 9, most importantly, the creditors vote on a 
restructuring plan which will become binding if creditors holding two-
thirds of the outstanding debt claims per creditor class vote in favour of 
the plan. A court may cram-down dissenting classes if the court finds 
the plan to be ‘fair and equitable’.

The strong commitment of the USA to the principle of institu-
tional congruence and the no-bailout principle was just recently con-
firmed with the enactment of PROMESA as a response to the Puerto 
Rico debt crisis. Since Puerto Rico had reached unsustainable debt lev-
els and defaulted on its creditors’ debt claims, the US Congress tailored 
a restructuring regime for the US territory modelled after the munic-
ipal insolvency procedure of Chapter 9. In spring 2017, Puerto Rico 
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officially filled for insolvency after a consensual arrangement with its 
creditors had failed out-of-court.

While there are certainly some (more or less harmful) deviations from 
the pure autonomy model and perfect institutional congruence in the 
US, in particular the increasing importance of intergovernmental grants 
or the absence of an insolvency law for troubled states, the USA remains 
the most prominent example for the autonomy model today.

France: The Integration Model of Fiscal 
Organization

Traditionally, France has been the example par excellence of the inte-
gration model. Decentralization reforms starting in the 1980s have 
done little to weaken the institutional congruence of the French fiscal 
organization. The meta-rule remains: Paris holds the reins in its hands. 
At times, Paris may loosen its grip and give the sub-national govern-
ments of regions (second level), départements (third level), and munic-
ipalities (fourth level) more or less leeway in making fiscal decisions. 
The principle, however, is clear: The central government has the final 
responsibility.

The fiscal integration finds its expression in the concentration of leg-
islative authority on the national level. Laws are being made in Paris 
and the sub-national governments may only make administrative deci-
sions within the legal framework set in Paris. This way, the central gov-
ernment already influences the spending decisions of the sub-national 
governments. The spending budget for sub-national governments, 
importantly, is defined by the revenue, on which the sub-national gov-
ernments have relatively little influence. The sub-national budgets are 
funded from delegated and shared taxes and transfers. Especially, the 
sub-national governments have no constitutional or original right to 
specific taxes. Only if and insofar as the legislator in Paris is willing to 
loosen the strings, the sub-national governments may levy and adjust 
taxes to balance their expenditures.
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The door to burden-shifting and excessive spending on the sub- 
national level by debt financing is closed. The sub-national govern-
ments may only acquire debt for capital investments, the same as they 
are required to present a balanced budget. If they decide to borrow 
for the purpose of capital investments, the debt capital costs are to be 
accounted for in the annual budget, i.e., the debt repayment tightens 
the budget for regular expenses. Deficit financing is no option. The 
local government may only raise taxes and fees or cut spending. The 
option to adjust the tax income stream is limited by the tax authority as 
it is delegated from Paris.

In order to enforce fiscal discipline, the French fiscal architecture is 
equipped with a quite strict supervisory and control system: For each 
transaction of a sub-national entity, a personally liable public accountant 
has to check as to whether the transaction is authorized by the approved 
budget. If not, the public accountant rejects the payment. While the 
public accountant may be overruled by the local government represent-
ative (e.g. the mayor), the local government representative assumes per-
sonal liability for this case. The annual budget itself has to be reviewed 
and approved by the prefect, a central government representative. If the 
prefect finds that the budget does not confirm with the central budget 
rules, importantly, the balanced budget rule, the case is referred to the 
Regional Chamber of Accounts and the budget may be revised.

The French fiscal architecture is designed to strike a balance between 
control and flexibility. The central government is aware that it has to 
bear the final responsibility for the fiscal health of its sub-national 
regions, départements, and municipalities. The sub-national govern-
ments are not equipped with sufficient tax authority to master their 
own fate independently. They receive funds primarily from delegated/
shared taxes and transfers. With the decentralization reforms of the 
1980s, however, it was decided that Paris should loosen its reins and 
give the sub-national governments some leeway to make spending deci-
sions according to local preferences. This could have easily gone out of 
hand if not Paris had—at the same time—established strict and enforce-
able rules to contain indebtedness.
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Germany: The Mixed Model of Fiscal 
Organization

Although often referred to as a federal state, Germany is more like a 
cross-bread stuck in-between decentralisation and centralisation with 
a tendency towards integration. 16 German Länder can decide inde-
pendently about their expenditures while they have very little flexibility 
to adjust their tax rates to fund their own expenditures. All major taxes 
are decided upon in Berlin. While the Bundesrat, as the representation 
of the German Länder, participates in the decision making process, 
there is but one final decision about the uniform taxation across the 
country. No German Land may levy a higher or lower personal income, 
business income, or sales tax. Tax competition does not exist. Only 
rather insignificant taxes are available for the individual adjustment of 
the German Länder governments. The most important taxes by volume 
are shared between the central government and the Länder according to 
a fixed key.

The German sub-national governments are in a tricky situation. The 
tax income stream is mostly out of their control. They can neither lower 
their taxes to attract personal and business taxpayers for growth nor are 
they able to raise taxes for a better public good or to balance their cur-
rent and past expenditures. If they spend more than they receive from 
shared taxes and transfers, they have to acquire debt. Deficits, as they 
may occur, have to be paid from debts. The problem gets worse when 
the central governments with vast legislative and executive powers 
makes decisions with lasting financial effect for the Länder without their 
participation. The recent refugee crisis provides a good example. While 
the decision to open the borders to more than a million refugees was 
taken by the Chancellor, the Länder and the municipalities had to carry 
much of the financial burden.

The German sub-national governments are almost inevitable pulled 
into a spiral of indebtedness. The temptation of debt financing is high 
because German sub-national governments have easy access to debt cap-
ital. Since it is explicitly ruled out that any sub-national government 
may be put into an insolvency procedure as well as the creditors hold 
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an established and confirmed bailout expectation, the interest rates for 
German sub-national governments are determined in a pooling equilib-
rium, which favours especially those debtors with a weak financial per-
formance. While it is subject of debate at what level of indebtedness a 
distressed debtor has to be bailed out, i.e., how much effort a debtor 
has to show itself before the central government steps in, the bailout is 
confirmed as an ultima ratio-solution to distress. A debt brake was insti-
tuted in order to keep the previously excessive indebtedness of many of 
the German sub-national governments at bay, but it is questionable as 
to whether it will hold against the strong temptation of debt financing. 
It is, at least, not fortified by a similar supervision and control system as 
the French fiscal organization.

A paradigm of German fiscal organization is the equalisation of the 
financial endowment and the realization of ‘equal living conditions’ 
across the federal union (Art. 72 II Basic Law). For this purpose, a com-
plex equalisation scheme is established. In a first step, the sales tax is 
distributed according to a formula which favours the Länder govern-
ments which have collected relatively less taxes within their territory 
than other Länder governments. In a second step, the Länder with 
more income have to contribute to an equalisation pool from which 
the Länder with less income receive transfers. In a third step, the central 
government transfers funds to the Länder which are still at a (relatively 
small) financial disadvantage. While there would exist quite visible dif-
ferences in the financial endowment of the Länder without the equalisa-
tion scheme, the equalisation scheme pulls all Länder very close to the 
mean average. With 2020, a new equalisation scheme will start. Most 
importantly, the second step of horizontal transfers will be cancelled 
while the first and third step of the present equalisation scheme will 
increase in volume. The Länder have sold some of their regulatory pow-
ers of tax enforcement to the federal government for which they were 
promised federal transfers to pay for their deficits. But this is singular 
action which will dry out in some years.

The German fiscal organization should be a warning example for 
the perils of incomplete decentralisation. While the sub-national gov-
ernments are free to spend and borrow, they have little influence on 
their tax income. The temptation to serve oneself a free lunch from 
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common pool financing is high. Similarly, the central government may 
be tempted to burden the sub-national governments with new tasks and 
responsibilities without appropriate compensation in order to window- 
dress the central government accounts. The German case shows how 
incomplete decentralisation, i.e., the decentralisation of spending and 
debt authority, but the centralisation of tax authority and debt respon-
sibility, can create a beast hungry for spending and debt which is way 
more dangerous than Leviathan in a consequently centralized fiscal 
organization.

The European Monetary Union:  
A Many-Headed Beast

Even though not a country but a union of sovereign members, the 
European Monetary Union shows many of the characteristics of a 
mixed model. The sovereign members can decide independently about 
expenditures and taxation. Similarly, they have an independent debt 
authority. The Stability and Growth Pact has proven to be a toothless 
tiger. Most countries have violated the debt level ceiling and the defi-
cit limits. However, if each and every sovereign member was responsi-
ble for its own debt, competition amongst the member states should tilt 
the right balance and the markets would discipline those countries with 
a weak financial performance. Market discipline should promote solid 
public finances.

The story went different as it is well known: With the onset of the 
sovereign debt crisis, the EMU member states established various trans-
fer channels to bailout distressed EMU member states, amongst them 
the Greek Loan Facility, the European Financial Stability Facility, the 
European Financial Stability Mechanism, the European Stability 
Mechanism (as a permanent bailout fund), the Security Market 
Programme, and the Asset Purchase Programme (for the massive acqui-
sition of sovereign bonds). Interestingly, the markets predicted the 
bailout quite accurately while politicians denied the possibility of such 
a bailout for many years when they emphasized the self-responsibility 
of each and every member as inscribed in the no-bailout provisions of 
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the European Treaties (Art. 125 and 126 TFEU). While the spreads of 
EMU member state’s bonds had differed very significantly for many 
years, the introduction of the euro as a common currency was accompa-
nied by an almost miraculous alignment of interest rates with the blink 
of an eye. Greece and Germany paid the same risk premium. (Sinn 
2016). The only rational explanation is that the markets had a firm 
expectation of a future bailout to come. And except for a partial bail-in 
of creditors of Greece in 2012, after many creditors have already been 
paid out in full and debt had been transferred from private to official 
creditors, the creditors were quite successful to shift their burden to the 
taxpayers of the financially sound EMU member states.

While the bailout transfers—arguably—benefitted mostly the cred-
itors, the bailout expectation was nothing than a permanent equalisa-
tion scheme across the EMU. The weaker EMU members could acquire 
cheap debt capital without restrain. This way, they had little incentive to 
improve their financial performance by cutting expenses or by reform-
ing their economy. The lesson to be learnt from the EMU debt crisis is 
that in the presence of a bailout expectation, each government of the 
bailout and transfer union will form the head of a many-headed beast 
with a ravenous hunger to grow. And different from the Leviathan-
hypothesis of Buchanan and Brennan where the taxpayers and vot-
ers will have an incentive to compare and choose so as to restrain 
Leviathan, the citizens of the EMU member states are—rationally and 
without blame—accomplices of the government when it comes to the 
race for the largest share from the common pool in the mixed model of 
fiscal organization.

Conclusion

A multilevel government is viable as long as it is constructed accord-
ing to the principle of institutional congruence. This requires that the 
central government imposes strict limits on sub-central spending and 
debt or that the sub-central governments are self-responsible for their 
revenue in debt and taxation. A bailout has to be credibly excluded for 
decentralisation to function.
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In contrast, a mixed system in which the sub-central government 
can speculate a priori that some of their debts or all their debts can be 
shifted to other governments is non-viable. In such an environment, 
loans will be non-sustainable, and interest rates will be calculated in a 
pooling equilibrium, because lenders anticipate the bailout. Once the 
back door for common pool financing via excessive debts and bailouts 
opens, loans are likely to explode and taxpayers themselves have an 
opportunistic interest to support spending and debt acquisition in the 
hope to shift the burden to other local units and taxpayers. Leviathan 
can act without limitations. In order to reinforce Buchanan and 
Brennan’s decentralisation hypothesis, decentralisation has to be organ-
ized institutionally congruent, so that each local units is being empow-
ered to decide about and be responsible for their taxes, debts, and 
expenditures.
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You cannot make a fat man skinny by tightening his belt.
–John Maynard Keynes

Introduction

Balanced budget requirements are often heralded as a panacea for pub-
lic debt. The goal of such a proposed amendment (or any other form 
of requirement that public budgets be balanced) is laudable: preventing 
rampant public deficits and stemming the tide of public debt. The fear 
is that without such a policy solution, a financial collapse can be the 
only outcome. Whether this is true remains to be seen and is an impor-
tant question, of which Salsman (2017) provides an excellent explora-
tion. This paper, however, asks a different question: are balanced budget 
requirements likely to succeed in their stated goal? Looking through 
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individual states in the U.S., the answer would appear to be a resound-
ing “no” as forty-nine of the fifty states have at least some form of bal-
anced budget rule, either at the state-constitutional level or legislatively, 
yet all fifty states are currently running deficits.

This is surprising for several reasons. First, the political arena is pop-
ulated by individual people who, for the most part, seem quite capable 
of balancing their own personal budgets, as we very rarely hear of pol-
iticians who have persistent financial difficulties (Wagner 2012). Thus, 
we can confidently say that even though living within a budget can be 
challenging at times, the overwhelming majority of the people involved 
in determining political budgets are able to do so in their own lives. 
Second, the problem with political budgets cannot be due to the fact 
that a group is making a collective choice, as other groups throughout 
society are able to do so.1 Finally, the problem cannot be one of diffi-
culty. The amount of debt, whether done by an individual or a group, is 
determined by subtracting expenditures from revenues. If keeping these 
two numbers roughly similar were merely difficult, we would expect 
errors to be made on both sides of “zero,” with some years seeing reve-
nues exceeding expenditures and others vice versa. That we persistently 
see error in the form of expenditures exceeding revenues points to the 
existence of some sort of systematic bias towards debt.

The general logic behind the support of a balanced budget require-
ment is that requiring revenues to equal expenditures will automatically 
cause this to be true without affecting revenues. But to presume this is 
to misapply notions that are relevant for private debt to public debt. 
Specifically, it conflates the process by which public debt is determined 
with that of private debt. While on the surface, both are determined 
by the difference between revenues and expenditures over a period of 
time, there are substantial structural differences which lie beneath the 
surface. These differences are conventionally ignored by traditional 

1Wagner (2012) points to “clubs, churches, and other groups” which are able to balance their 
budgets despite their group-decision-making nature, at least over a sufficiently long period of 
time.
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public finance theorists, who concern themselves with examining aggre-
gate figures rather than the processes and institutions through which 
these aggregate statistics are determined. Instead, problems with balanc-
ing public budgets are imagined to be the result of a lack of e.g. polit-
ical will and it is here where a written requirement that revenues equal 
expenditures gains its acceptance in the sense that willpower and formal 
requirements are viewed as substitutes. To put this another way, there is 
no need for a rule requiring something when there exists sufficient will 
to do it. Where there is a lack of willpower, formal rules are imagined to 
be a near-perfect substitute.

Of course, there are problems with this. Most obviously, a legislative 
body can always decide to grant exceptions for particular circumstances. 
For example, even during the golden age of “that old time fiscal reli-
gion” (Buchanan and Wagner 1977), where public debts were avoided 
as a matter of principle, wartime spending was understood to be an 
acceptable exception to the principle. In today’s world, where govern-
ments are (rightly or wrongly) expected to provide financial assistance in 
times of disaster or hardship, unforeseen circumstances can give rise to 
situations where such exceptions could be granted.

Setting this aside, there are two related problems that a balanced 
budget requirement faces. The first is the process by which revenues 
and expenditures are determined in a political arena. The second is the 
substitutability of public spending and regulation. Taken together, these 
two problems provide a myriad of possible strategies for would-be pol-
iticians to accomplish the stated goal of equalizing public revenues and 
public expenditures while having little to no effect on actual revenues 
and expenditures from the perspective of the taxpayer.

This paper contributes to the growing body of literature that consid-
ers public finance to be an explanatory, rather than a hortatory, disci-
pline. Rather than take the approach of providing advice and counsel, 
this paper seeks to generate understanding. In this respect, it is most 
similar to Hebert and Wagner (2013) and Hebert (forthcoming, a), 
which explain the source of tax code complexity in democratic societies 
and Hebert (forthcoming, b) which explains the trifurcation within the 
U.S. Federal budget process among committees related to authorization, 
appropriation, and revenue generation.



172     D. J. Hebert

This paper will proceed as follows. Section “Private Debt vs. Public 
Debt” describes some of the differences between private debt and 
public debt and the incentives faced when making forecasts. Section 
“Budgetary Chicanery” describes different means of manipulating fed-
eral budget numbers that are commonly used. Section “Spending vs. 
Regulation” discusses the substitutability of expenditures and regulation 
and in doing so introduces the ability to move implicit expenditures off-
budget. Section “Conclusion” concludes.

Private Debt vs. Public Debt

In all cases of debt, the surface-level calculation is identical: debt is 
determined by the difference between an entity’s revenues and expendi-
tures over a given period of time. This entity can be an individual 
person, a group of people, a business, or a government—it makes no 
difference, at least at this surface level of analysis. For example, if a 
household has annual revenues equal to $100,000 and annual expendi-
tures equal to $75,000, we can surmise that this household has an extra 
$25,000 left at the end of the year. This money can be carried forward 
into the next year, which allows the household to spend more money in 
this second year. Alternatively, if the household has $100,000 in annual 
revenue and expenditures equal to $125,000 per year, this household 
must borrow $25,000 in order to finance their operations. The same 
type of analysis can be performed with respect to public budgets, albeit 
typically with much larger numbers.

This analysis, however, skips over two important realities. The first is 
the category mistake that is made when comparing private and public 
debt. The second, which derives from the first, is to examine how reve-
nues and expenditures are determined in the public setting and how this 
differs from how they are determined in the private setting.

As Wagner (2017, p. 118) points out, democratic governments 
around the world do in fact incur debts in their name. However, it 
would be erroneous to describe a government as indebted because 
there is no explicit relationship created between a debtor and a credi-
tor created. At first blush, this should sound strange. But if we consider 
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government as a financial intermediary which connects people who 
wish to save currently by purchasing public debt and everyone else in 
society, the notion of indebtedness breaks down. This breakdown is 
not caused by some ambiguous relationship between bondholders and 
the parliamentary assembly, as we could accurately describe saving 
money with a private bank in much the same way. Instead, the differ-
ence between the two stems from the idea that the bank, its employees, 
own the value consequences of their actions, whether they be positive 
or negative, and bear ultimate responsibility. In parliamentary assem-
blies, this is simply not the case as individual members of a parliamen-
tary body do not gain from creating value through debts nor do they 
lose from destroying value from debts. In fact, in line with Buchanan 
and Tullock (1962) and Tullock (2005), it may even be the case that 
individual members stand to reap private rewards from apparent fiscal 
irresponsibility. Such irresponsibility is unlikely to garner sufficient sup-
port if explicitly stated and so individual members will seek to justify 
any proposed change in policy that affects expenditures or revenues. To 
understand this, it is necessary to examine the process by which these 
figures are determined in the public sector. This is not to say that indi-
vidual members are intentionally trying to hide nefarious deeds. Often, 
the goals are laudable and include such language as helping to reduce, 
e.g. poverty.

The determination of revenues and expenditures in the private and 
public spheres is markedly different in several ways. Suppose for sim-
plicity that the time period under consideration is one calendar year, 
beginning in January first and ending December thirty-first. Both pri-
vate and public institutions engage (at least implicitly) in some form of 
forecasting about the upcoming year’s revenues and expenditures. For 
simplicity, suppose that the private household’s income is earned by one 
person and that this person’s annual salary is $120,000, payable on the 
first of every month. This household’s expected budget every month 
would therefore be equal to $10,000 multiplied by the probability that 
the person maintains employment. Perhaps, as Clark Griswold does in 
the 1989 classic, National Lampoon’s Christmas Vacation, this worker has 
also receives an annual bonus check at the end of the year. Thus, this 
person’s annual revenues for the upcoming year may exceed their salary 
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and they may choose, as Clark Griswold did, to purchase an expensive 
purchase at the end of the year with the expected bonus check. If that 
bonus check were to not show up, or if it was in an amount less than 
expected, debt would be incurred and the responsibility for reconciling 
this debt would fall squarely on the shoulders of the household, which 
has identifiable people in it.

Government revenues at the beginning of a fiscal year are determined 
in a similar way. Congress determines some aggregate dollar figure of 
taxable activity (the tax base) and multiplies it by some aggregate fig-
ure of a tax rate and thus arrives at a figure for total revenue. Like the 
private household example, this involves a significant amount of fore-
casting. Unlike the private realm, however, should actual revenues fall 
short of the actual expenditures, it is not at all clear who is to blame 
for the resulting deficit. To be sure, blame will be cast. Congressional 
Democrats, for example, will likely point to a proposed tax increase 
that was blocked or a loophole that was created by Congressional 
Republicans as the culprit while Congressional Republicans will likely 
point to a program that Congressional Democrats supported which cost 
more than anticipated. In either case, determining which specific mem-
bers of Congress are at fault is an impossible task just as it’s impossi-
ble to determine which specific members of Congress are at fault for 
a nigh-incomprehensible tax code (Hebert and Wagner 2013; Hebert, 
forthcoming, b).

The above analysis, like Wagner (2012), points to issues surround-
ing errors made in forecasting. While individuals in both the private 
and public spheres may have some general sense of what the future 
will hold, it is impossible to predict the future with certainty and thus, 
error is a feature of the world, not a flaw. However, the above analy-
sis could easily describe particular instantiations of normally distributed 
error, which would offset itself over a sufficiently long time horizon. In 
thinking about this, it is necessary to describe the incentives that indi-
vidual people face in different institutional settings when making such 
forecasts.

In the private realm characterized by individuals or individual house-
holds, prudence would seem to be likely. A household may reasonably 
be expected to underestimate revenues and overestimate expenditures 
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over a given year in order to avoid finding themselves in unantici-
pated debt. In other word, of the myriad methods by which revenues 
and expenditures may be forecasted, a private household can be rea-
sonably expected to select the forecasting method that produces a set of 
estimates biased downward with respect to revenues and upward with 
respect to expenditures.

This is not the case in the public realm, for here the coin of the realm 
is the ability to sell voters and constituents on the efficacy of a proposed 
piece of legislation. Thus, proponents of a new tax scheme are likely to 
select the methodology that produces the most lavish of estimates for 
projected revenues. Likewise, proponents of a new spending plan will 
likely select the methodology that produces the lowest total cost. In 
other words, where the private realm could be characterized by “hope 
for the best but plan for the worst,” the public realm could be character-
ized by “assert the best.”

Budgetary Chicanery

As Block (2008) notes, “one pesky reality of [government] budgeting is 
that it requires the use of numbers.” In an ideal world, these numbers 
would bear some semblance on reality. The problem with this is that in 
order to accurately forecast the future, one must know, precisely, what 
the effect of a bill would be on the citizenry. Increased sophistication of 
modeling techniques has done little to resolve the difficulties of predict-
ing the future accurately but have given us what Graetz (1995) refers to 
as the “illusion of precision.” However, if getting the numbers required 
for balancing the budget were merely difficult, then all we would be 
concerned with would be error.

As it turns out, the error in forecasting revenues and expenditures are 
almost entirely one-sided. In the case of U.S. Federal revenues, each and 
every year for the last ten years has fallen short of projections. Likewise, 
actual expenditures exceed projected expenditures over this time period. 
The challenge, then, becomes one of explaining these systematic biases.

In order to assess the financial impact of any proposed change in leg-
islation, two numbers must be established. The first number that must 
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be established is a sort of base for purposes of comparison. This number, 
appropriately called the “baseline,” is a projection of what will happen 
under current legislation if nothing changes in current law. The second 
number is an estimation of revenue that would be generated or costs 
that would be imposed if the proposed legislation were to pass. This 
number is referred to as the “score.” Taken together, these numbers pro-
vide Congress with an estimation of where they are currently heading 
financially and how the proposed legislation will affect that trajectory. 
While both are highly important numbers, the baseline is perhaps the 
more important of the two as a high baseline would reduce the apparent 
cost of any proposed legislation.

These numbers became particularly important after the 1990 Budget 
Enforcement Act. This act imposed two restrictions on Congress: First, 
Congress was not to adopt spending legislation that would cause annual 
appropriations on discretionary spending to exceed caps established in 
the budget resolution. Second, all new tax legislation or changes to enti-
tlement programs must be revenue neutral, meaning that decreases in 
revenue or increases in spending had to be offset by increases in revenue 
or decreases in spending elsewhere in the budget.

In an ideal world, the economic assumptions and methodologies used 
to construct these numbers would not matter. Unfortunately, this is not 
the case. As Block (2008) describes, “in the imprecise world of budget-
ary mathematics, even seemingly small changes in estimation methodol-
ogies and economic or behavioral assumptions can lead to significantly 
different scores.” There will always be legitimate differences of opinion 
over which assumptions to make or which estimation methodologies to 
use, however it would be foolish not to also acknowledge that particular 
assumptions and methodologies that best suit a particular ideology will 
be used in order to advance a particular agenda.

To add a further complication to this, the task of classifying an 
item as taxation or spending is not as straightforward as one would 
intuitively believe. Both Reagan and Clinton, for example, have 
argued that increases in Social Security benefit taxes should be scored 
as spending cuts rather than tax increases since the tax increases would 
effectively reduce the amount of benefit that the recipients actually 
received.
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Beyond this, Congress is able to manipulate each year’s budget 
through selectively timing when revenues or expenditures occur. For 
example, this can be accomplish through inconsistent uses of a budget 
window. Budgets are, after all, tied to a specific amount of time. Every 
household has its own daily budgets, but also weekly, monthly, yearly, 
and perhaps even lifetime budgets. In setting these budgets, households 
set aside a certain amount of money that can be spent over the course of 
a specified amount of time. The same applies to any committee or office 
that makes budget projections and recommendations—they must put 
forth a plan that sets aside a certain amount of money that is available 
to be spent over a certain amount of time.

In the past, Congress used a short, one-year basis for budgeting pur-
poses. While this provided Congress with the flexibility to amend the 
budget resolution each year, it also meant that individual Congresses 
were not taking into account the long-run costs of any proposed legisla-
tion, instead only taking into account the current-year costs.

In 1990, Congress passed the Budget Enforcement Act as a means of 
resolving this by moving to a statutory five-year minimum window for 
purposes of budget resolutions. In 1997, Congress began requesting ten 
year budget information from the Congressional Budget Office (CBO) 
and the President’s Office of Management and Budget (OMB) followed 
suit, similarly supplying 10 year budget information. The important 
thing here is that both the legislative and the executive branches both 
used the same budget window, the same scoring practices, etc. in their 
evaluations. Doing so allows for a more fruitful comparison between the 
two branches’ budget proposals.

The challenge, however, is that there are no formal rules governing 
the budget window that must be used other than the five-year mini-
mum. In 2004, for example, the OMB began using a ten year window 
in some instances and a five-year window in others in the same budget 
proposal. This made meaningful comparisons and calculations difficult 
and resulted in charges that the President’s administration was using 
selective changes in the budget window solely to advance the president’s 
legislative agenda.

Another source of timing difficulty comes from the use of various 
accounting gimmicks. These can range from the relatively simple to the 
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complex. An example of a simple accounting gimmick comes from the 
inconsistent use of cash versus accrual accounting. Briefly, cash account-
ing is a type of accounting practice that records revenues in the period 
in which they are received and expenses in the period in which they are 
paid. It does not include revenues that are to be collected in the future 
nor does it include expenses that are to be paid in the future in any 
way. In contrast, accrual accounting records incomes and expenses 
when the right to receive or obligation to pay them arises regardless 
of whether funds have been received or paid. In the private sector, the 
accrual method dominates due to its forward-looking nature and is 
even required based on generally accepted accounting principles estab-
lished by the Financial Accounting Standards Board. Congress, how-
ever, does not have such a requirement. In general, Congress uses the 
cash accounting method (though there are exceptions) and OMB/CBO 
reports are calculated using this method as well. This method affords 
legislators with several tools of budget chicanery.

Perhaps the easiest tool is to simply delay payments or receipts by one 
day and into the subsequent fiscal year. Any budget must be a budget 
over a period of time, as one collects revenues at one point in time and 
expends those revenues at another. This can be over the course of a day, 
a month, a year, or even a lifetime. In private lives, this poses no real 
challenge. For example, knowing that an inheritance check is coming 
next month, a private person can reasonably account for the additional 
funds in their current budget and adjust spending habits accordingly. It 
would be inaccurate, however, to consider this as “current income” on 
one’s monthly budget.

In Congress, this is most apparent by recognizing that the fiscal 
year begins on October first while many spending programs are based 
on calendar years. Because of this, revenues and expenditures can be 
reported as occurring in different parts of the calendar year which cor-
respond to different fiscal years. In the event that a spending program 
will put an appropriations committee over its cap, this committee can 
simply report the spending as occurring at a different part of the calen-
dar year and avoid being punished for going over its limit during the 
current fiscal year. Delaying revenues or expenditures by one day can 
easily be employed to move billions of dollars from one budget year to 
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another. Advance appropriations are similar to this in that an appropri-
ations bill can be passed in one fiscal year while the authorization bill 
(and thus the actual spending) can be passed in the subsequent year, 
again shifting the spending from one fiscal year and into another. While 
these budget gimmicks are powerful, they are limited in that they can 
only move payments and receipts from one year to the next. In order to 
move budget items over longer periods, more sophisticated and com-
plex variations need to be employed.

The easiest way to move budget items across longer periods is to 
phase programs in over time. In doing so, legislators commit to spend-
ing over much longer periods of time than the year in which they are 
legislating while simultaneously tying the hands of future Congresses 
(unless the future Congress takes action to repeal said program). 
Alternatively, rather than paying the full cost upfront to, say, construct 
a building, Congress can contract with a private contractor to build the 
building, giving the contractor the title to the building at the end of 
construction, subsequently paying rent to occupy the space created.2 
Again, using the cash accounting method, these allow the current 
Congress to commit to spending programs while only reporting a frac-
tion of that spending in the current year. Under the accrual method, the 
full cost would be reported immediately regardless of when the money 
would actually be paid.

Another, slightly more complicated version of this is to pass legisla-
tion with a fixed expiration date or sunset even if the full expectation 
is that the legislation will be extended beyond this sunset or perhaps 
even made permanent. This “trick’’ works because of the methodology 
that the CBO uses when scoring any proposals. The CBO must, when 
scoring any proposals, consider them in light of existing law without 
taking into account future statutory changes to the law. As a result, if 
a proposal that will reduce revenue includes a sunset provision of three 
years, the CBO will score it only as existing for those three years and 

2Thus, this contracting-out method can appear advantageous even if it ultimately costs signifi-
cantly more than Congress simply building/buying the building themselves.



180     D. J. Hebert

its score will be improved.3 Block (2008) calls the temporary R&D tax 
credit as the most notorious offender of this sunsetting game. Despite 
widespread bipartisan support, a permanent tax credit for R&D has not 
been passed, instead the temporary credit first passed in 1981 has been 
extended several times such that it is now viewed as “virtually a political 
given.”

As a result, the cash accounting method, for all its merits of keep-
ing an accurate accounting of levels of funds currently in the accounts 
of the government agencies, also provides these agencies with signifi-
cant scope to engage in budget gimmicks by slightly altering the tim-
ing of the spending or revenue collection. Doing so can make it appear 
as if Congress as a whole is saving significant money on a year-by-year 
basis while simultaneously increasing long-term spending obligations. 
Regardless of Congress’s ability to kick the can further down the road, 
that road will eventually end eventually become so massive that it sim-
ply cannot be kicked any longer.

Spending vs. Regulation

At first blush, it is important to note that any parliamentary assembly 
is not in the business of producing any sort of economic good what-
soever. Rather, governments are merely the bridge between people who 
have money and people who want money. As is pointed out in Wagner 
(2016, pp. 136–162), we can view parliaments as a peculiar form of 
an investment bank. Like a private bank, parliaments connect people 
who have money with people who want money to perform some task. 
Unlike a private bank, with parliamentary assemblies there is no guaran-
tee that the people contributing the money (i.e. taxpayers) are contrib-
uting their monies voluntarily (Podemska-Mikluch and Wagner 2013). 
In this sense, taxes can be viewed as akin to a forced loan by the tax-
payer to the recipient of government expenditures.

3To be sure, sunsets are not always used to play budgetary games. The Byrd Rule, among other 
things, makes it necessary to sunset certain bills in the event that a 60 vote majority in the Senate 
cannot be achieved.
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Figure 9.1 illustrates this, showing the flow of dollars from citizens 
to the providers of public enterprises through the apparatus of govern-
ment. In this scenario, the public enterprise is funded entirely by dollars 
received from the government which, in turn, receives its dollars from 
citizens in the form of taxes.

Because money is received by the government from citizens, it 
would count as revenue received and would show up on their budget. 
Likewise, money would flow out of the government’s coffers to finance 
the public enterprise and would show up as an expense. However, this 
is not the only way in which parliaments can direct spending and, in 
doing so, move money from citizens to public enterprises. Instead, gov-
ernments could simply regulate the behavior of citizens and, in doing 
so, force payment from citizens to public enterprises directly (Fig. 9.2).

Here, rather than receiving and distributing funds, the parliamentary 
assembly merely directs citizens to purchase some good or service that is 
provided by the public enterprise. From the perspective of the citizen, 
the effect is identical: money has been moved from their accounts to the 
accounts of the public enterprise. However from the perspective of the 
parliamentary assembly’s budget, the effect is wholly different, as this 
would not be recorded as either a revenue or an expenditure at all.

Fig. 9.1 Money flow with government intermediation

Fig. 9.2 Money flow without government intermediation
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These are also not mutually exclusive, as some enterprises are 
financed through both tax dollars and regulations. For example, in prin-
ciple there is no reason why public transportation couldn’t be financed 
entirely through taxation, with riders paying zero price to get on or off 
the bus/subway regardless of how frequently they ride, how many tran-
sitions they make, or the total distance traveled. As a matter of prac-
tice, public transportation is typically financed through both regulatory 
means and through some sort of use-fee. For example, in the greater 
Washington, DC area, there is an extensive metrorail system that is used 
to bring people to, from, and around the District. During the rush-
hour times, driving on the freeway is regulated in the sense that the 
road is reserved for vehicles carrying two or more passengers. In effect, 
what this does is raise the cost of driving oneself into the district in the 
morning and out of the district in the evening. The funds to provide the 
metrorail service are provided through a combination of tax dollars and 
the fees collected from riders.

This type of shared-cost arrangement does not guarantee that the 
funds collected from citizens paying directly for public enterprises will 
be sufficient to meet its expenditures, nor does it guarantee that this is 
the least-cost way to provide a metrorail system. In the event that user 
fees are insufficient to finance the operation of the DC Metro, sup-
plemental tax dollars may be provided, however this would require 
far fewer dollars flowing from Congress to the DC Metro under this 
shared-cost arrangement than would be were the metrorail system 
funded entirely by tax dollars. Similarly, it may be more costly from the 
point of view of society as a whole to have this shared-cost arrangement, 
and analyzing to the extent to which this is true or false would an inter-
esting exercise. However, it is certainly less costly from the perspective 
of government budgetary authorities to have a shared-cost arrangement 
aided through regulation than it is to have a metrorail system financed 
entirely by taxes.

The use of regulation in this capacity is tantamount to taking what 
would have been on-budget activities and removing them from the 
budget. The overall effect on citizens, however, remains the same. As a 
result, one concrete prediction that can be made and explored is that 
a balanced budget amendment would have little to no effect on the 
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operation of parliamentary assemblies other than to shift some activities 
that are currently financed through taxation to providing them through 
regulation, effectively forcing citizens to finance their operation out of 
their own pockets. This was explored in Bennett and DiLorenzo (1982), 
who found a significant increase in the use of off-budget enterprises as 
a result of changes in state tax laws in the 1970s, and more recently in 
Bowler and Donovan (2004) and Mullins (2004).

Conclusion

This chapter has presented an overview of how federal budget num-
bers are determined in the United States Congress. To be sure, this 
is but a brief and simplistic overview that glosses over many details.4 
Nonetheless, it provides evidence of a sobering conclusion: the figures 
determined for public revenues and public expenditures can be manip-
ulated with relative ease. Because of this, it is difficult to imagine a 
balanced budget requirement having a meaningful impact on the day-
to-day operations of any type of parliamentary assembly. Today’s budget 
rules allow for Congress to include deficit spending in their budgetary 
outlook and so deficit spending is included in the budget proposals and 
resolutions. If it were no longer allowed, then it would not be included 
in the budget. Were deficit spending to become necessary over the 
course of the year, then one of the several forms of budgetary chicanery 
described above or a shift from using government expenditures to regu-
lation would be used to reconcile any accounting differences.
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4Schick (2007), especially Chapters 4 and 6, provides a much more thorough investigation.
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Introduction

The Affordable Care Act (commonly termed Obamacare) has and  
continues to experience substantial political and economic challenges 
to the “Exchange” market for individual (non-job-related) insurance it 
is trying to build to cover the uninsured. One of the law’s most pop-
ular features by far is the promise to make insurance available to those 
who have already become above-average risks, given age. The chal-
lenge to this feature is where to find the money to pay the difference 
between the average premium charged and the much higher expected 
value of benefits for high risks, for any nominal insurance policy. The 
mechanism built into the law, so-called “modified community rating” 
in which the same premiums are charged to below average risks has 
become the most serious flaw in the ACA framework, as defections by 
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lower risks from insurance markets have resulted in high and growing 
premiums for Exchange coverage.

Another feature of Obamacare, which is less popular because it is per-
ceived to be weak, is its efforts to control the rate of growth of medi-
cal spending. While it did make some apparently successful efforts to 
slow the growth of government payments for Medicare, it has not man-
aged to bring private sector spending growth down to the level of GDP 
growth, and specifically been ineffective in curtailing the feature most 
commonly agreed to cause excessive private spending growth, the tax 
subsidy to employment-based premiums.

Finally, the cost of subsidies to the formerly uninsured has provoked 
taxpayer backlash to such an extent that repeal of the entire program 
almost succeeded. Is there a way to redesign subsidies and the distribu-
tion of methods to pay for them that might have had a different effect? 
James Buchanan’s work offers insights on each of these three issues. We 
focus here on his contribution to “positive political economy,” first out-
lined in 1949 (Buchanan 1949), especially the idea of “fiscal illusion” 
treated masterfully in Chapter 7 in Public Finance in Democratic Process 
(Buchanan 1967).

For the first problem, Buchanan’s thoughts can explain why there 
is concern for insurance coverage and premiums for people who are 
not poor but who happen to be above average risks, why Obamacare 
selected the politically expedient but flawed solution of modified com-
munity rating, and what alternatives might repair that flaw but still have 
political challenges. It can also help to explain why the most effective 
cost containment device—closing the tax loophole that provides high 
benefits to the rich while encouraging the use of expensive low value 
medical care has proven so politically durable. Finally, it can suggest 
alterations in the design of subsidies and taxes to increase the number of 
citizens who obtain net benefit from the program and thus improve its 
future political prospects.

Individual insurance markets before Obamacare generally operated 
in ways consistent with competitive insurance markets: premiums for 
a given policy with given coverage varied across buyers depending on 
insurer estimates of their health risk and other determinants of use 
of high priced care. Adverse selection did occur but was limited by 
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insurance provisions that asked applicants about all prior use of medi-
cal care or medical conditions for up to 5 years, and rescinded coverage 
in the case of fraud. Among highest observable risks (say, the top 2%) 
there was more danger of adverse selection since the very high premi-
ums they would have to be charged would only be paid by those who 
were likely to use care–so such persons were typically rejected for cov-
erage. The great bulk of applicants including those at much-above-aver-
age risk could obtain coverage at some premium if they searched (Pauly 
2010). This was less true in a small minority of states that required 
insurers to charge the same premiums to all risks (termed “commu-
nity rating”), where either many more applicants were rejected for cov-
erage (if that was permitted) or individual insurance markets virtually 
disappeared.

One of the major goals of the ACA, with support across the polit-
ical spectrum, was to prevent this discrimination in favor of low risks 
and against high risks by requiring insurers to cover everyone buying an 
individual policy at community rated premiums that could vary only by 
age, location, and smoking status. Why was there support for this provi-
sion (which has gone on to cause so much mischief in the operation of 
Obamacare), especially since risk rated markets had extended coverage 
to many high risks, to such an extent that, controlling for income, there 
was very little relationship between risk level and being insured? After 
all, because of the shared nature of the distribution of risks, there were 
many more low risks who stood to lose a little and relatively few high 
risks who would gain a lot.

Buchanan’s work offers several insights which, when combined, help 
to explain the peculiar political economy of this policy. There was an 
intense minority (of chronic illness advocacy groups) lobbying for high 
risks, but no one to speak for non-poor lower risks (who were not all 
young) who were being grossly overcharged relative to the benefits they 
could expect to collect. However, the stronger argument focuses on the 
rest of the population. It seems to have been the case that many people 
who would not be affected by these changes in the individual insurance 
market (those on Medicare or obtaining insurance through an employ-
ment-based group) favored doing something about this “unfairness” 
(of possibly actuarially fair premiums). They were moved by stories of 
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families with a high-risk member who suffered either from higher than 
average premiums or higher than average out of pocket bills, depend-
ing on whether they bought insurance or remained uninsured. At one 
level, the concern of these members of the community for others in the 
community who were either under consuming medical care or under 
consuming other key items of consumption was a kind of “externality 
per se in consumption” that Buchanan had identified, even though both 
health insurance and medical care (except for care for contagious con-
ditions) appear to be pure private goods (see Buchanan 1968). More 
deeply, they may have felt that the “rules of the game” that they would 
have chosen behind a veil of ignorance might have embodied at least 
some transfers from the lucky who stay healthy to the unlucky who are 
hit with a chronic condition. Probably their willingness to pay more 
taxes to finance these transfers (even taxes on their insurance premiums 
that were part of the ACA since repealed) was modest, but they would 
prefer that high risks be covered by insurance compared to the situation 
with unsubsidized and largely unregulated individual insurance markets.

The other feature that doubtless contributed to the popularity of this 
provision was uncertainty—ranging up to total ignorance about who 
would pay to make up the difference between the average premiums 
and the much-above-average medical claims of the high risks. Some 
people, it is clear, thought it both likely and desirable that rich insur-
ance companies should pay for the high risks they were forced to cover. 
Other more reflective people may have believed that premiums would 
need to be increased (compared to risk rated premiums) for low risks 
buying individual insurance, a small and diffuse minority of all citizens. 
This phenomenon too was anticipated by Buchanan in Cost and Choice 
(1969), where he notes that “cost” is only meaningful if agents have a 
choice that they understand.

Thus even in a simple majority rule model one has all the ingredi-
ents to combine both fiscal illusion with an influential intense minority. 
Those bearing the bulk of the cost of this increased generosity and fair-
ness were a tiny misinformed and disorganized group while the great 
majority both mildly favored it and did not expect to pay.

As is often the case, the aftermath of putting this provision into 
action did not exactly match the rosy scenario envisioned by its 
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supporters. For one thing, the increase in premium required an increase 
in taxpayer support for subsidies to lower income people so they could 
afford and be willing to buy insurance—so the rest of the population 
did pay, along with the small number of high income lower risks that 
kept buying. For another thing, though this widespread pattern of sub-
sidies did to some extent diminish adverse selection, there apparently 
were enough non-poor low risks who realized they were facing a bad 
deal and so did not take individual coverage. Insurers initially had diffi-
culty in covering their claims—and so many of them pulled out.

The so-called “individual mandate” in the ACA (really a modest pen-
alty for failure to purchase coverage by the middle class and above) was 
not very effective at keeping low risks in the ACA pool (despite hav-
ing had some earlier success in Massachusetts)—many unsubsidized low 
risk buyers apparently dropped or avoided overpriced coverage even at 
the cost of the penalty, and others sought coverage through employment 
groups of mostly low risk well off workers for whom premiums were 
allowed to be low.

Here again, there was a public choice puzzle. Apparently, there was 
little support for a large penalty that would have stabilized the com-
munity rated market covering high risks that so many claimed to favor. 
“Policy” illusion, a failure to connect the dots and therefore to blame 
insurance companies, rather than the policies they themselves had cho-
sen, probably contributed to this behavior by an “irrational majority.” 
The problems associated with defection of low risks continue to bedevil 
individual insurance markets; the premiums charged by the remaining 
firms have now gotten high enough to cover claims, but the abolition of 
the individual mandate may destabilize those markets for purchases by 
the remaining unsubsidized buyers whose current behavior is not well 
understood and whose future behavior is unpredictable.

For the record, there are alternative ways to generate stable subsides 
to low and middle income high risks if that is what externality-affected 
voters want to do. One could make the penalty attached to a mandate 
high enough to guarantee coverage, require individuals who are low risk 
to purchase guaranteed renewable coverage at moderately higher premi-
ums that will keep premiums down should they become high risk as 
long as they have maintained continuous coverage, or simply fund a 
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high-risk pool with general revenue financing. Yet none of these has as 
yet garnered political support.

We still have a puzzle then. The low risks in individual markets who 
are not poor have dodged much of the burden for paying for the high 
risks. Instead, once one unpeels the complex structure in Obamacare, it 
turns out that much of the payment to help high risk was actually being 
made by the general taxpayers who are funding the subsidies to lower 
income average and low risks in exchanges. Wouldn’t they prefer to pay 
the subsidy directly to high risks rather than go through the channels of 
first subsidizing exchanges in order to subsidize middle and upper class 
high risks? Perhaps the explanation is precisely that the subsidy is so fil-
tered through so many channels that taxpayers cannot see the tax price 
of their support and distinguish it from the subsidy they might want 
to pay to lower income average and lower risks on externality grounds; 
they cannot change what they cannot unravel—and a promise to lower 
exchange premiums for other risks if high risks could be skimmed off 
into a well-supported high risk pool is just not credible. The confusion 
caused by complexity benefits politicians who can point with pride to 
benefits from Obamacare—reasonably priced coverage for high risks, 
insurance at no cost for children up to age 26 whether dependents or 
not—and claim that no identified group has to pay for this.

The Loophole That Refuses to Close, 
and Spending Growth That Refuses to Stop

The recent tax reform legislation has been controversial, but there is 
considerable support for its successful effort to curtail at least some of 
the tax loopholes that provide poorly designed tax subsidies to some 
activities, such as high state and local taxes and home mortgages for sec-
ond homes. What is perhaps surprising is that reform failed to tackle 
(or even mention) what is in the opinion of many tax experts the most 
troubling loophole of them all: the exclusion from taxation of insur-
ance premiums arranged as part of employment-based group insurance. 
Indeed, the new law further postponed a poorly designed partial limit 
on this subsidy—the Cadillac tax.



10 Subsidizing Health Insurance …     193

The original Obamacare design (and subsequent Congressional 
 follow-up) did have another feature designed to limit growth in govern-
ment spending on the Medicare program, perhaps because (as will be 
discussed in more detail below) the bulk of the direct funding for sub-
sidies to insurance for uninsured under 65 was to come from “savings” 
on Medicare. Specifically, the ACA put ad hoc limits on the growth in 
reimbursements for hospital care under Medicare, some motivated by 
an expectation that fewer uninsured would reduce the charity care bur-
den on hospitals and some motivated by a hope that hospitals would 
find new “productivity improvements” that would allow them to sur-
vive lower prices. This strategy was extended to physician services in the 
Medicare physician payment reforms enacted in 2016: a lower growth 
of payments (especially after 2025 or so), linked to incentives to main-
tain quality and yet reduce the volume of services.

Things have not worked out perfectly—the failure of many states to 
expand Medicaid coverage left their hospitals with the same charity care 
burden but lower Medicare payments, and hospital financial status on 
average has worsened somewhat—but the slower growth of Medicare 
outlays has materialized without obvious reductions in quality or access, 
at least for the moment. The government’s ability to cut payments with-
out doing much harm implies that pre-reform payments were higher 
than they needed to be, but the main message for voter choice is that 
lower payments to providers generate little objection from the major-
ity of voters—only those tied to or employed in the health care indus-
try potentially suffer, and lower wage growth and job growth has yet to 
materialize.

However, much of the burden for cost containment in the private 
sector was to come from changing the tax treatment of employment 
based health insurance. Previous research had shown that the generos-
ity of health insurance chosen responded to the price of insurance, and 
that more generous insurance led even non-poor consumers to use sub-
stantially more medical care and to make less effort to find low priced 
sellers. Whether spending growth would be higher with more generous 
coverage once any effect of expanding coverage wore off was less defin-
itively established, but there was some evidence in support of an effect 
on long run growth of spending. Insurance obtained as a work-related 
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group benefit was excluded from most federal, state and local taxes, so 
the consequence was to lead to more generous coverage than would 
have been the case had compensation received in the form of partial 
payment of premiums been taxable and had any explicit worker pre-
mium not also been tax shielded under a cafeteria plan.

Phelps and Parente (2018) have recently produced updated estimates 
of the effect of the tax subsidy on amount of insurance demanded and 
the subsequent effect of more coverage on medical care spending; they 
find that the short run effect of removing the tax exclusion at the margin 
would be to reduce spending on insured services by about 20%, with 
the lower spending (or sacrificed wages) going for insurance offset by 
higher money income spendable on other goods and services of value.

However, as with any tax advantage, those who are benefitted by 
that advantage—compared to its removal and other taxes remaining 
the same—will resist attempts to constrain or eliminate it. Obamacare 
did surprisingly include an awkward attempt to offset the exclusion, 
through a provision that would impose a 40% sales tax (to be paid by 
insurers, or employers in the case of self-insurance) on premiums in 
excess of some target amount at some future date. This Cadillac tax 
probably survived into law because the revenue it would generate (either 
from the tax itself or from higher income taxes if money wages rose as 
employer-paid premiums were cut back) helped to finance the subsidies 
to lower income individual insurance, and because the primary ben-
eficiaries of the subsidy were higher income workers (with high mar-
ginal tax rates). However, fierce opposition from unions (who generally 
negotiated for benefits-rich compensation packages) and from people 
living in areas where medical costs were high has led to postponement 
of implementation of the tax until 2024. Over the longer term, the 
tax provision would have eventually hit a large number of households 
(Herring and Lentz 2011).

So the median person (whatever that would mean in this context) 
might be worse off if the exclusion disappeared and nothing else was 
changed. No voter was fooled by the delusion that the additional tax 
collections would come out of insurer or employer profits; in this 
case, workers and their unions pierced the cloud of fiscal illusion to 
register a definite “no.” However, the fact that the exclusion leads to 
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a non-(Pareto) optimal outcome means that it should still be possible 
to find an alternative arrangement which could be beneficial to many, 
even to those who use the exclusion. Phelps and Parente have suggested 
one: the simple idea of eliminating the exclusion entirely but then using 
the proceeds to lower marginal income tax rates, with the reductions 
roughly proportional to the average value of the exclusion by income 
bracket and possibly other demographic characteristics. Given that the 
self-interested taxpayer-voter who is at the core of Buchanan’s theory of 
public choice would have preferred the exclusion to its removal without 
side payments, would this proposed exchange of one way of taxing for 
another that raises about the same amount from almost everyone but 
allows a dividend of higher spending on other types of consumption 
(rather than low value spending on health insurance) be accepted by a 
majority?

Practical political economy suggests some potential impediments. 
Since tax rate reductions cannot be perfectly tailored to prior tax ben-
efits, some people who had very large benefits from the subsidy may 
object—either because their former tax subsidy is much in excess of 
their prospective tax reduction, or because it seemed unfair to them that 
they should get less net benefit than others. Moreover, one of the other 
efficiency dividends from the exchange—less deterrence of work effort 
because of lower marginal tax rates—may not be realized if previously 
workers had counted on high excluded spending when their incomes 
rose. Finally, there is an ideological constituency in the medical care 
sector that views with alarm any attempt to reduce insurance cover-
age of medical care, for fear that some may go without “needed” care 
(Gladwell 2005). Nevertheless, my conclusion is that public choice the-
ory argues for eventual removal of this long-standing unfair and ineffi-
cient stimulus to medical spending as a likely outcome. One possibility 
might be to allow workers (individually or as the workforce of a firm) to 
choose voluntarily whether they want to trade in the exclusion for lower 
tax rates. There would be some bias in this choice (workers who got a 
lower than average tax exclusion would be more likely to volunteer), but 
it might break the political logjam.

The final feature of Obamacare that might usefully be viewed 
through the lens of Buchanan’s insights was the signature feature of 
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reform: making subsidized insurance available on an individual basis to 
lower and middle-income people on Exchanges. This attempt to nation-
alize the insurance broker business for people who do not get job-based 
insurance was not very successful, and led to a rocky start in signing up 
customers, which has remained somewhat unstable. And the number of 
people who actually bought insurance through these exchanges remains 
well below initial projections even from the Congressional Budget 
Office. Although that has meant a lower level of government spend-
ing on subsidies, it is fair to say that, after the law squeaked through 
Congress, it has not achieved strong support from a majority of voters 
or a majority of taxpayers ever since and is still in political jeopardy.

What does Buchanan’s political economy theory tell us about the 
reason for lukewarm support and likely future developments of subsi-
dized insurance for the non-poor? The policy goal of many economist 
commentators on the uninsured and medical care use and spending 
envisions “trading in” the pro-rich and cost-increasing tax exclusion for 
subsidies to those mostly lower income individuals who are likely to be 
uninsured and suspected of failing to use beneficial care. I have already 
commented on the political impediments to getting rid of the tax loop-
hole, but what about the subsidy program present in Obamacare? That 
program rejected a uniform universal public program for health insur-
ance for under-65 people at all income and wealth levels (in the form 
of original Medicare and Social Security) in favor of subsidies based 
on “need,” and hence much more generous for relatively lower income 
people given risk and at higher risk given income. The qualitative out-
lines of this subsidy program I have argued can be based on Buchanan’s 
notion of “consumption externalities per se,” and fit the pattern I sug-
gested in my doctoral work done under his direction (Pauly 1971). 
That approach began with the idea that persons other than the direct 
consumer may get utility benefits from assuring that beneficial care 
that might be worth less than its cost to the direct consumer but worth 
something positive at the margin to other concerned persons should be 
encouraged. Per unit subsidies to medical care consumption are de facto 
insurance benefits (given the stochastic nature of illness), and so provide 
both health- and wealth-protection features. But totally covering the 
cost of care may lead to use of care worth less than its cost to everyone 
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because of moral hazard (Pauly 1970). So the ideal would be a pattern 
of subsidies to insurance intended to move consumption from the indi-
vidually optimal level to the socially optimal level—and because both 
insurance and health appear to be normal goods, would require gener-
ous subsidies to generous coverage for the poor, and then phasing down 
both subsidies and required coverage generosity as income rose.

That was the pattern incorporated into law in Obamacare for 
the modest share of the population not already covered by employ-
ment-based health insurance. However, the theoretical mutual welfare 
gains to recipients of subsidies (from more care and less risk) and to 
taxpayers who are concerned about the medical and financial health of 
that population have thus far failed to assure majority support. The sim-
ple public choice model involving voter comparison of marginal utility 
benefits from a public program with marginal tax cost can, I believe, 
explain the current opposition and suggest a way to think about how to 
determine whether this program should be stabilized and how to do so.

There were several serious flaws in the support for and design of 
the program as it was (barely) passed into law. The first is that, to my 
knowledge, neither the pattern of subsidies to insurance (proportion 
of premium covered) or subsidies to care (proportion of unit prices of 
care covered) were based on defensible empirical evidence. Three key 
and knowable but currently unknown pieces of empirical information 
never came up in the discussion of the design of the program: how sub-
sidies at different levels for people at different incomes would affect 
their take up of insurance, how insurance coverage of different degrees 
of generosity would influence the use of additional care, and how much 
of an improvement in population health might be expected based on 
enhanced coverage. Moreover, the more fundamental question of how 
much improvements in health were worth to those covered and to 
those subsidizing the coverage was not asked. It is true that measures of 
demand responsiveness for insurance and care did figure prominently 
in estimating the cost implications of coverage chosen, and some recent 
research has tried to estimate the value of coverage to those subsidized 
(and found, unsurprisingly, that is worth less to them than the full pre-
mium cost and often less than the subsidized cost (Finkelstein et al. 
2017).
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But the key design parameters of the plan—subsidies up to 400% 
of poverty line incomes, minimum coverage at least 60% of average 
expected health spending, seem to have been selected on an ad hoc basis 
involving consideration of what was done in Massachusetts’ prior plan, 
concern for the fairness of distribution of subsidies across income levels, 
and the need to hit some spending impact targets. In particular, there 
was no attempt either to demonstrate what health improvements might 
accrue along the income distribution or that the premiums and cost 
sharing of the Affordable Care Act actually were affordable (meaning 
able to motivate purchase, with or without complaints).

The other sketchy aspect of the law was its financing. There was not 
an earmarked addition to taxes that each person could estimate—except 
for a modest share of financing to be generated by higher Medicare 
taxes imposed on higher income taxpayers of all ages. As already 
noted, the largest share of financing was to come from lower growth 
of payments for hospital and related care for Medicare beneficiaries, the 
Cadillac tax (eventually) and a grab bag of excise taxes on insurance, 
medical devices, and (believe it or not) tanning salons. There were also 
mandates on employers and the uninsured that would return revenues 
from the tax penalties imposed on those who did not comply.

For the recipients of subsidies, deciding in favor of the program was 
generally an easy call. But what about a kindly and concerned insured 
middle-class taxpayer, asked to support a program with no rigorous 
evidence of the health improvement it might generate with financ-
ing whose eventual impact (if any) on that taxpayer was impossible to 
guess? Buchanan’s public choice model would not predict that such per-
sons (not to mention those higher up on the income scale) would sup-
port the program on benefit cost grounds. If “uncertain personal cost” 
could be translated into “no personal cost,” small whiffs of benefit from 
the program (covering 25-year-old slacker “children,” guaranteeing cov-
erage to high risks under 65) would generate positive sentiments, but 
uncertainty about effects on taxes and private premiums would lead to 
second thoughts. And polls suggest that a large slice of the population is 
in this uncertain swing group, opposed to almost everything they hear 
whether it is continuation or canceling of the program.
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What needs to be established to help to make progress? The key thing 
is whether there is some way of distributing the actual cost of the pro-
gram over taxpayers in such a way that their perceived benefits from the 
program (compared to some alternative) are higher than their incremen-
tal tax cost. That leads to a big but important “to-do” list for researchers 
and politicians.

One is to produce conclusive evidence to establish that insurance 
coverage does cause improved health. A randomized controlled trial 
of Medicaid expansion to poor able-bodied adults in Oregon found 
no major effects on health but some benefit in terms of reducing high 
medical bills; a less-robust study found positive effects on health in 
Massachusetts. This was coverage expansion for the least well off, and 
presumably, effects of coverage on health would be smaller for those 
who have higher incomes. Suffice it to say that there is no unequivocal 
evidence of consistently large magnitude effects of insurance on health 
outcomes that might persuade a kindly but skeptical taxpayer to be 
eager to pay higher taxes for such a program.

The other unknowns involve taxes. One is how the final tax payments 
to cover the uninsured under Obamacare actually are distributed. The 
other is how values of improvements in health for subsidy recipients 
(assuming such increments can be demonstrated) are distributed across 
the population based on characteristics that might plausibly be used in 
a tax system. (Buchanan attributes this idea to Knut Wicksell.) There 
is for example evidence in cross state analysis of Medicaid programs 
that higher taxpayer income promotes more generosity to a given poor 
population. If the “income elasticity of demand for subsidies for health 
insurance” by non-recipients of the subsidy could be known, taxes could 
be made to vary with income in the same fashion, potentially increasing 
support for the program if it is of enough value in the first instance. 
Some other characteristics will be harder to incorporate: we know that 
Southern taxpayers are less supportive of public programs but more 
generous with private charity, but there is no obvious way to build such 
regional differences in preferences into the tax system.

About a third of the financing for the subsidies newly extended to 
purchasers on exchanges and states expanding Medicaid eligibility were 
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to be financed by “cuts in Medicare.” That did not literally mean year 
over year reductions in spending, but rather slowing the rate of growth 
in spending below what had previously been forecast. What insights 
might Buchanan’s work offer for this method of financing?

For Medicare beneficiaries, this change literally meant that some of 
the money that would have been spent on care for them would now 
be spent on other groups in the population. While they were reassured 
that hospitals and to some extent physicians would be able to continue 
to provide the same access to care and quality of care by “productivity 
improvements,” reducing prior technical inefficiency in the face of reim-
bursement constraints, beneficiaries then and now are concerned about 
impacts of these cuts, with provider organizations predicting potential 
adverse consequences in terms of access to care and hospital closure.

Beneficiaries (or their self-appointed lobbyists, such as AARP) could 
have argued that they would have preferred any improvements in tech-
nical efficiency to go toward higher quality care for themselves or lower 
beneficiary cost sharing, but they did not. They might also have argued, 
and a few did, that any slowdown in Medicare spending growth should 
go toward paying forward some of the future costs of Medicare which 
were forecasted by the government actuary to run ahead of Medicare 
payroll taxes and the growth of GDP; they could have argued that the 
savings should have been used for the benefit of future Medicare benefi-
ciaries who would otherwise get less or have to pay more.

Transparency of this process was impeded by the fiscal accounting by 
the Medicare trust fund that pays for hospital (Part A) benefits for all 
seniors regardless of income; the slowdown in spending growth (relative 
to what had been forecasted) actually improved the “health” of the trust 
fund in that it delayed the date at which it would achieve zero balance, 
even though it meant that some of the proceeds from the payroll tax 
earmarked for hospital care were being diverted to paying subsidies to 
others (in place of the higher taxes or greater budget deficits that would 
otherwise have been required). The best explanation of this apparent 
paradox is to note two points: (1) slowing growth of benefits payments 
always delays exhaustion of the trust fund but (2) taking all of the excess 
tax collections over benefits cost to buy bonds for the trust fund post-
pones this date further than diverting some of those funds to other 
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purposes. So beneficiaries were not harmed compared to no reduction 
in spending growth, but diversion of funds to others harmed them rel-
ative to how well off they would have been with lower spending growth 
and no diversion. All of this assumes, of course, that providers were able 
to absorb lower payments over the long term without changing access 
or quality.

An aspect of this Medicare change in the ACA, and Medicare in gen-
eral, may deserve comment. There is a view that passage of the origi-
nal Medicare legislation in 1965 along with its trust fund financing of 
the then-dominant hospital spending represented a promise to current 
and future elderly that the benefits then described—no limits on access, 
no interference in provider-patient relationships—were to be perpetual. 
Economists have taken great glee in pointing out that, despite appear-
ances of piling up assets to buttress such promises, there actually is no 
trust fund and the great bulk of Medicare (and Social Security) taxes go 
out to pay for current federal spending of all kinds. People who believe 
in the “promise” model have been duped.

However, Buchanan’s notion of constitutional rules limiting current 
short-term government behavior may have an application here. The 
application is different from those he typically made, where tax rules 
were put in place in part to simplify political bargaining and in part 
to constrain politicians and bureaucrats who want to spend more. The 
stability over time of the rate structure in the personal income tax was 
the usual example of a “quasi-constitutional” rule. Admitting that deter-
mining empirically what is “constitutional” or not is a much more com-
plex and deeper problem than can be covered here, one might imagine 
that Medicare (and Social Security) embody a longstanding constitu-
tional rule that promises not to spend less on the elderly—and certainly 
not to spend less on this program in order to divert funds for programs 
that benefit others. In effect, the ACA violated a long-standing policy 
on which people may have relied in planning retirement and living in 
retirement; it violated what many perceived as rules of the game—and 
it did so based on a single Congressional bill passed with a razor thin 
margin. We do not want to go too far here: we have no definitive basis 
for deciding which types of government actions have constitutional pro-
tection, and what sanctions are implied if such rules are broken. It is 
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probably fair to say that nothing obviously terrible has yet happened  
to Medicare beneficiaries (who have yet to experience the access prob-
lems associated with low physician payments in Medicaid) but many 
of the consequences will only take place more than a decade after the  
legislation. Still, both the future trajectories of Social Security and 
Medicare spending relative to federal tax collections (both earmarked 
and total) are so dire that circumstances at some point may force a con-
stitutional convention in which decades-long promises to seniors are 
reconsidered—probably with delayed application behind a veil of igno-
rance. The unpredictability and plasticity of Medicare spending will 
press the issue.

Conclusion

At this point using a public choice model largely raises unanswered 
questions about the problems it identifies, and does not provide an 
immediate recipe for what “we” should do. But that phenomenon was 
very much part of Buchanan’s intellectual style, seeking first to identify 
and then begin to address the fundamental questions of what individual 
preferences are for collective action and how they might be translated 
(or mistranslated) into government efforts. “Looking through a new 
window” and “analyzing before action” were two bedrock characteristics 
of his approach. It is as much needed in this field as ever.
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Introduction

Buchanan (1965) highlighted inconsistencies in the finance of pub-
lic services when services are provided ‘free of charge’ at the point of 
delivery. Citizens’ incentive, as ‘consumers’, is to increase demand. 
However, citizens’ incentive (as ‘voters’) is to reject the required increase 
in general taxation. Buchanan argued that “If the price elasticity of indi-
vidual demand … is significantly higher than zero over the applicable 
range, government cannot efficiently ‘give away’ goods or services  ” (p. 5). 
Focusing on the provision of health care in the UK National Health 
Service, he concluded that the “…observed failures of the NHS…  ” can 
be explained with reference to these inconsistencies (p. 4).
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Inconsistencies arise because “…individuals make choices in two 
 separate capacities, as buyers-sellers on ordinary markets for private goods 
and services and as buyers-sellers of public goods and services in the political 
process  ” (author’s emphasis, p. 11). In markets, citizens make choices as 
individuals, but in political processes “…a choice implies…a willingness 
to finance stated quantities of a good or service for all members of the group 
through appropriately chosen taxes…  ” (p. 11).

As ‘voters’, citizens are conscious that taxation is required to finance 
many services (e.g. education, social security). Wagner (2007) empha-
sises that there is no clear link between voting to increase general tax-
ation and voting to finance a specific service. As ‘taxpayers’, citizens 
question the likelihood that they will require health care in the coming 
fiscal year and, as ‘taxpayers’, they are not as willing to spend as much 
on the provision of health care for others as they are to spend on provi-
sion for themselves.

Buchanan predicted severe shortages, but critics argued that the crises 
in the NHS have never been as severe as implied by Buchanan’s analysis 
(Bosanquet 1986). They argued that cost containment measures and a 
growing affinity amongst voters for this form of government interven-
tion averted the severity of NHS crises.

Buchanan emphasised that his objective was to highlight the incon-
sistencies that arise when there is a difference between ‘consumers’ 
incentives and ‘taxpayers’ incentives. In this chapter, the objective is to 
consider the way in which a divorce between receipt and payment for 
services is likely to influence governments’ incentives. Buchanan invited 
readers to explore this question. He argued that: “Alternative hypotheses 
concerning the behaviour of politicians can of course be advanced, and some 
of them might be of explanatory value  ” (p. 15).

In section “Inconsistencies When Vote Maximising Governments 
Manage Excess Demand” attention focuses on the way that vote max-
imising governments are likely to respond when there is excess demand. 
With reference to the characteristics that scholars have attributed to 
vote maximising governments, the objective is to predict the way in 
which vote maximising governments are likely to respond. In later sec-
tions of the chapter the objective is to test the predictions formed in 
section “Inconsistencies When Vote Maximising Governments Manage 
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Excess Demand” of the chapter. As Buchanan focused on the National 
Health Service in the UK to illustrate his arguments, predictions are 
tested with reference to changes in the NHS.

The NHS was established in 1948 to provide health care to all cit-
izens of the UK. It is funded by general taxation, with only a small 
supplementation from National Insurance Contributions and user 
charges (e.g. for prescriptions and dental treatment). Services are usu-
ally described as ‘free at the point of delivery’ because the proportion 
of income derived from user charges is very low.1 Section “The Model 
and Data” of the chapter describes the data and the model used to test 
predictions. Section “Estimation Results” presents the results. Section 
“Conclusions” concludes by focusing on policy implications.

One of the most obvious indicators of excess demand in the NHS is 
the waiting list for non-urgent treatment. In the UK, every citizen must 
register with a general medical practitioner. The general practitioner 
acts as a ‘gatekeeper’. When appropriate, the general practitioner refers 
a patient to a hospital consultant. After the consultant has made an 
assessment, the patient is likely to appear on a waiting lists for non-ur-
gent admission to hospital. Figure 11.1 illustrates the waiting lists in the 
NHS between 1970 and 2007.

This list rose steadily (from 532,806 persons, rising to a peak of 
745,980 persons in 1990) and fell progressively in the following two 
decades (to reach 226,893 persons in 2007). It is impossible to dis-
miss the importance of increases in government health expenditure. 
Government health spending increased from 3.4% of GDP in 1970 
to 4.8% in 1996. Thereafter, spending increased rapidly in the remain-
der of the 1990s and rose to 6.9% of GDP in 2007. It continued to 
increase to 7.9% of GDP in 2015.2 Figure 11.2 illustrates the size of 
the UK health sector compared to the rest of the OECD. Public current 

1For example, 1.2% of income between 2007 and 2011 (Hawe and Cockroft 2013). Other coun-
tries (Australia, Canada, New Zealand and the Nordic countries) also rely heavily on general taxa-
tion (Mckenna et al. 2017).
2The average annual change in the spending ratio was 0.2% of GDP (1997–2015). Over the 
same period private expenditure on health also grew but not at the same rate, increasing from 
0.5% of GDP in 1970 to 2.0% of GDP in 2015.
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expenditure on health services is 7.8% of GDP in 2013 compared to 
an average of 6.5% across the OECD, while private expenditure is only 
2.0% of GDP, compared to an OECD average of 2.4%.

As Buchanan predicted, waiting lists have been endemic. However, 
Buchanan (1965, p. 22) also explained that “…if we look at the 
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Fig. 11.2 Current health spending as a percentage of GDP: UK versus the OECD, 
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experience of the NHS in the framework of theoretical welfare economics, 
we can infer nothing at all concerning the ‘correctness’ or ‘incorrectness’ of 
the collective decisions that have been made as regards overall or aggregate 
levels of provision  ”. In some countries, the absence of waiting lists might 
simply reflect the observation that large sections of the community are 
unable to afford health insurance (Culyer 1982). Other indicators of 
morbidity and mortality are likely to be relevant when comparing the 
performance of different institutional arrangements (Cullis and West 
1979). While the waiting list is an indicator of excess demand, it is 
not easy to assess the welfare effects of changes in waiting lists in the 
absence of a clear estimate of the ‘optimal’ waiting list, and this might 
well differ from zero (Cullis and Jones 1983, 1985).3 Buchanan focused 
on the ‘weakness of the NHS’ in terms of inconsistency; inconsistency 
between collective decisions “…and the private or individual decisions on 
the demand side  ” (p. 22).

Inconsistencies When Vote Maximising 
Governments Manage Excess Demand

In this section, the ‘alternative hypothesis of politicians  ’ (Buchanan 1965) 
is that governments focus on maximising votes. Downs (1957) argued 
that governments win electoral support when they increase govern-
ment spending and lose electoral support when they increase taxation. 
Buchanan identifies inconsistencies when the finance of public services 
increases demand without a commensurate increase in willingness to 
increase taxation. As vote maximising governments face the dichotomy 
that increased expenditure will win votes and increased taxation will 
lose votes, are vote maximising governments more likely to be adept in 
reconciling the inconsistencies that Buchanan identifies in the finance 
of public sector services?

3While changes in waiting times are also indicators of change in excess demand, changes in wait-
ing lists are used in this paper because this data is available over a longer period.
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Consider the characteristics of vote maximising governments and 
their implications when predicting responses to excess demand:

1. For vote maximising governments, the ‘holy grail’ is the oppor-
tunity to increase health expenditures without alerting taxpayers 
to an increase in taxation. With evidence of excess demand, there 
is an even stronger incentive to achieve this goal and rely on ‘fiscal 
 illusion’. Voters experience ‘fiscal illusion’ when they systematically 
under-estimate the costs of taxation (Puviani 1903). If excess demand 
exists (in part) because governments are unable to win taxpayer 
approval to increase taxation (and, if governments feel that they are 
likely to alienate taxpayers if they ask for approval), governments are 
likely to be attracted to measures that increase taxation without vot-
ers’ approval.

  With reference to policy designed to manage waiting lists for 
health care in the UK, it is clear that revenue (available to increase 
expenditure) is extremely important if governments are to introduce 
initiatives to reduce excess demand. While governments in the UK 
have introduced demand-side reforms to reduce waiting lists in the 
UK, e.g. by providing patients with a wider choice of health care pro-
vider (in the public and private sector), it is impossible to dismiss the 
relevance of increased expenditure. When Smith and Sutton (2013, 
p. 307) assessed government policies, they concluded that “…address-
ing supply side constraints was an especially important requirement for 
achieving the waiting time target…  ”.

  With this incentive to increase tax revenue, how are governments 
likely to rely on fiscal illusion when services are financed by general 
taxation? An established literature describes the circumstances in 
which voters systematically under-estimate taxation. In the literature 
on ‘fiscal illusion’ (see Oates 1988; Dollery and Worthington 1996; 
Dell’Anno and Mourao 2012 for surveys), voters are not likely to 
be as aware of general taxation when national income is increasing. 
In economic upturns, tax revenues increase automatically. There is 
no need to announce new taxes, or to announce new tax rates (e.g. 
Oates 1988; Abbott and Jones 2013). With progressive taxation, 
voters underestimate taxation when national income is increasing  
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(Craig and Heins 1980). In economic upturns, voters are more likely 
to underestimate taxation the higher the income elasticity of tax rev-
enue (Abbott and Jones 2016). When national income is increasing 
it is easier to sustain (and even increase) government health expend-
iture. In economic downturns the reverse is true; voters are more 
sensitive to taxation and to the prospect of increases in taxation. 
Andersen and Nielsen (2008, p. 34) demonstrate that, in the OECD, 
a “…lack of fiscal transparency…  ” is more prevalent in economic 
upturns than in economic downturns.

  With an even greater incentive to rely on ‘fiscal illusion’ (to address 
supply side constraints), vote maximising governments are likely to 
rely on procyclical tax revenues (on revenues that increase in eco-
nomic upturns and decrease in economic downturns). With this 
characteristic of a vote maximising government, the first prediction is 
that:

(i)  Government tax revenues in the UK are likely to have been 
procyclical.

2. A second characteristic of vote maximising governments is a ten-
dency to focus more heavily on increasing expenditures on specific 
public sector programs. Downs (1960) argued that voters will prior-
itise expenditures on public sector programs that yield tangible and 
immediate benefits in their day-to-day lives. The implication is that 
voters prioritise expenditure on domestic services (such as health care 
and education). Voters are less likely to prioritise overseas expendi-
tures (such as international aid and defence). When focusing on 
the likelihood that voters will undervalue public spending, Downs 
(1960, p. 541) noted that “…this tendency is most obvious in interna-
tional affairs, where economic and technical progress…spread a web of 
interdependency over the whole world…  ”.

  Questionnaire surveys have shed insight into voters’ priorities. As 
Downs predicted, voters attach priority to domestic expenditures that 
might yield tangible, short term results (e.g. social security, health 
care, and education) rather than to intangible international expendi-
tures that might yield long term results (e.g. international aid, inter-
national affairs) (see Jones (2006) for further analysis).
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  Focusing explicitly on health care, voters in the UK have consist-
ently given priority to increasing spending on the National Health 
Service. Since 1983, the British Social Attitudes Survey has annu-
ally reported voters’ first, or second, priority across a range of dif-
ferent public sector programs: Health; Education; Housing; Help 
for Industry; Police and Prisons; Defence; Public Transport; Roads; 
Social Security Benefits; Overseas Aid. By 2013, in “…every year since 
1983 the public put health at the top of its priority list for extra govern-
ment spending…  ” and “…since 1985 at least 70 per cent of the pub-
lic had prioritised the NHS (as either their first, or second, choice)…  ” 
(Appleby and Roberts 2013, p. 99). Figure 11.3 describes a selection 
of the reported responses over the period. Far more voters attached 
priority to domestic expenditure (e.g. health care and education) 
than to overseas expenditures (e.g. international aid). More voters 
attached ‘priority’ to increased expenditure on health care than to any 
other programme.4

  Vote maximising governments have a stronger incentive to increase 
expenditure when there is evidence of excess demand and when there 
is a large majority of voters calling for greater expenditure. This influ-
ences changes in the portfolio of government expenditures. There is 
an even greater likelihood that the distribution of public expenditures 
will reflect the ‘tyranny of the majority’ (de Tocqueville 1835).

  The second prediction is that revenue-constrained vote maximis-
ing governments are likely to manage excess demand for health care 
by diverting expenditures from other services to increase expenditures 
on health care. When services are financed by general taxation, the 
second prediction is that:

4In the British Social Attitudes Survey, respondents sometimes indicate a preference for increased 
expenditure on health care even if this implies an increase in taxation (as an example, see Park 
et al. 2013). However, as Brook et al. (1998) have noted, apparent willingness to increase taxation 
is difficult to interpret. They demonstrate that in some questionnaire studies respondents have 
indicated that they are willing to increase taxation in order to increase public expenditure but, 
with closer analysis, when voters appear willing to increase taxation, they are willing to increase 
other citizens’ taxes.
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 (ii)  Governments are likely to increase health expenditure at the expense 
of non-health expenditure.

3. A third characteristic of vote maximising governments is that they 
operate with a very short time horizon. Their time horizon is, at 
most, the four- or five-year period that they are in office. Downs 
(1957, p. 174) argued that, if politicians focus on maximising votes, 
“…governing parties are never interested per se in future return from 
actions; they are always concerned only about the next election and the 
vote they receive therein  ”.

  As political myopia is relevant when vote maximising governments 
make decisions concerning changes in taxation (Buchanan and Lee 
1982a, b), political myopia is also likely to be relevant when focusing 
on the way vote maximising governments make changes to increase 
health expenditure. The proposition in this chapter is that there are 
specific occasions when vote maximising governments are likely to be 
particularly responsive to voters’ concerns.

  Vote maximising governments are likely to be particularly wary of 
perceptions of excess demand in economic recessions. They are likely 
to be particularly wary of the prospect that excess demand might 
increase in an economic recession. As it is likely that both mental and 
physical health will deteriorate in recessions (see Artizumi and Schirle 
[2012] and Modrek et al. [2006] for literature reviews), vote maxim-
ising governments have an even greater incentive to increase expend-
iture in economic downturns.5 With political myopia, they have an 
incentive to respond more urgently if they anticipate that there will 
be an increase in excess demand in a recession.

  In recessions the evidence, once again, suggests that voters’ prior-
ities are for the provision of health care. Figure 11.4 indicates that 
preferences to retain expenditures on health care are greater than 
preferences to retain any other public expenditure.

  A vote maximising government, wary of an increase in excess 
demand for health care in a recession, is more likely to spend 

5Artizumi and Schirle (2012) review the literature and offer further insight based on experience in 
Canada. While Ruhm (2003) argues that mortality rates are lower during recessions, studies have 
usually referred to the harm created by recessions.
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countercyclically on health care than on non-health programs. The 
third and fourth predictions are that:

 (iii)  Government health expenditures are likely to be countercyclical in 
economic downturns.

(iv)  Government health expenditures are more likely to be countercycli-
cal in economic downturns than non-health expenditure.

4. The fourth characteristic of a vote maximising government is that 
they are more willing to accommodate pressures from producer 
groups when the costs to consumers are not obvious (Peltzman 
1976). If governments are vote maximising, they are more likely 
to respond to pressures from producer groups (to increase capital 
expenditures) when consumers of health care appear sanguine.

  Producer groups (as ‘small’ groups) are more effective lobby-
ists than consumer groups (e.g. Olson 1971; Becker 1983, 1985) 
and they are more interested in capital expenditures than consumer 
groups. Both consumers and producers might press for increases in 
current expenditures, but producers are more likely (than consumers) 
to press for increases in capital expenditures.6

  The implication is that, vote maximising governments are more 
likely to increase capital expenditure in economic upturns (when 
tax revenues are increasing), as long as consumers are not exercised 
by the excess demand that they are facing. While governments are 
more likely to increase capital expenditures in economic upturns, this 
tendency is likely to depend on the waiting list that consumers face. 
The higher the waiting list the greater the pressure to increase current 
health expenditures and the more obvious the cost to consumers (if 
governments increase capital expenditures at the expense of current 
expenditures). The fifth prediction is that:

6Producer groups are interested in increases in remuneration and increases in remuneration 
increase current expenditures. However, producers are relatively more likely to be interested in 
capital expenditures. With evidence that “….individual voters…care most about public consump-
tion goods or transfers… (and) business interests… (care most about) …the infrastructure….  ” (Lane 
2003, p. 2665), producers are likely to be relatively more effective, pressing (in economic upturns) 
for increases in capital expenditures.
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 (v)  Capital expenditures are more likely to be lower in economic 
upturns the longer the waiting list.

5. The final characteristic to be considered is the importance that vote 
maximising governments attach to the timing of elections. McNutt 
(2003, p. 9) argues that: “The Downsian vote-maximising model of gov-
ernments has found its greatest expression in the public choice literature 
of the political business cycle”.

  In an endeavour to produce a ‘feel good’ factor, incumbents 
focus on improving short-term indicators of wellbeing when voters 
are able to express their preferences at the voting booth. A political 
business cycle is produced because, with the advent of an election, 
vote-maximising governments have an incentive to increase expend-
iture as a part of their election strategy, and “… in the aftermath of 

Fig. 11.4 Voters’ priorities to retain expenditures in recessions (Source Health 
Foundation analysis of lpsos MORI survey of 1985 adults in Great Britain 15 and 
over, May 2017, and lpsos MORI survey of 1792 adults in Great Britain aged 15 
and over, March 2015)
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an election …(to) emphasise the need for fiscal rectitude…  ” (McNutt 
2003, p. 9).

  The literature (e.g. Nordhaus 1975) that has explored vote-maxim-
ising governments’ tendency to manipulate expenditures to win elec-
tions has focused on short-term macroeconomic indicators, e.g. “…
the level of inflation, unemployment changes, promotion of growth and 
income distribution objectives…  ” (McNutt 2003, p. 9). This chapter is 
the first (to our knowledge) to question the extent to which incum-
bent vote maximising governments have an incentive to manipulate 
excess demand in election years.

  Yates (1991) has emphasised the relevance of the promises (con-
cerning waiting list and waiting times) that political parties have made 
in their electoral manifestoes. A promise to reduce waiting times fea-
tured in the Labour Party’s ‘pledge card’ in the 1997 election (Appleby 
and Roberts 2013, p. 91) and when the party came to office in 1997 
a reduction of the waiting list was “… a high political priority  ” (Smith 
and Sutton 2013, p. 299). However, in this chapter attention focuses 
on a vote maximising incumbent’s incentive to increase government 
health expenditure. If vote maximising incumbents are likely to be even 
more wary that excess demand might increase in a recession, they are 
even more wary in election years. The final prediction is that:

(vi)  Health expenditures are even more likely to increase in economic 
downturns in election years.

 A vote maximising governments’ incentive is to minimise the elec-
toral damage experienced if an electorate were aware of the costs 
(in terms of taxation and in terms of reductions in other public sec-
tor expenditures) required to offset the emergence of severe excess 
demand. A vote maximising government’s incentive is to minimise 
the electoral costs when accommodating pressures from producer 
groups and when facing the prospects of excess demand increasing in 
recessions. Vote maximising government have an incentive to reduce 
the likelihood of severe excess demand, especially in election years!

In sections “The Model and Data” and “Estimation Results” the objec-
tive is to test the relevance of predictions premised on received charac-
teristics of vote maximising governments. The proposition is that these 
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characteristics are relevant when explaining the way governments have 
managed excess demand in the National Health Service.

The Model and Data

Our first hypothesis is that UK government tax revenues will be procy-
clical. Adapting Akitoby et al. (2006) to investigate the cyclical proper-
ties of UK tax receipts, we estimate the following equation:

where tr denotes the log of total UK tax revenue, presented in millions 
of Pounds Sterling and based in constant 2010 prices, while y is the log 
of real GDP, also in millions of pounds, using the 2010 base year.

Data on tax revenues (again in constant prices) are collected from 
the OECD’s Tax Statistics, while GDP data comes from the OECD’s 
National Account Statistics. This Error Correction Model (ECM) allows 
the simultaneous estimation of both the short-run adjustment process 
as well as the long-run relationship. We add the lagged dependent varia-
ble Δtrt−1 to account for potential persistence in the growth of tax reve-
nues, while Δyt is included to estimate the cyclical relationship between 
GDP and tax revenues. The coefficient α2 indicates the cyclicality of 
government revenues: if α2 > 0 then government revenues are found to 
be procyclical, while α2 < 0 indicates countercyclical government reve-
nues. If Δyt is statistically insignificant then tax revenues are acyclical. 
The above model can be estimated by Ordinary Least Squares using 
data that is available from 1970 to 2012.

The above specification can be adapted to also consider the cyclical 
properties of government expenditure on health, as well as the other 
functions of government spending. The following two equations enable 
us to test hypotheses (iii) and (iv):

(11.1)�trt = α0 + α1�trt−1 + α2�yt + α3trt−1 + α4yt−1 + εt

(11.2)
�ht = β0 + β1�ht−1 + β2�y+t

+ β3�y−t + β4ht−1 + β5yt−1 + εt
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where h denotes the current government expenditure on health services, 
while nh denotes current spending on all other functions of government 
than health services i.e. non-health expenditure. Data on total govern-
ment expenditure is taken from the OECD National Accounts and 
used to calculate the series for non-health spending, from the difference 
between total spending and health expenditure, which we take from the 
OECD Health Statistics. The specifications of (11.2) and (11.3) differ 
from (11.1) through the inclusion of �y+t  and �y−t , which account for 
potential asymmetric responses of government spending over the busi-
ness cycle.7 We therefore test for differences in the cyclical response of 
spending between upturns and downturns. Upturns are defined as those 
periods when the actual level of output is above the trend level i.e. a 
positive output gap 

(

�y+t
)

, whereas downturns are those periods when 
the actual output is below trend 

(

�y−t
)

. So �y+t �= 0 and equals Δyt, 
when Δyt takes a positive value and zero otherwise, while �y−t �= 0 
(and equals Δyt) when Δyt takes a negative value and zero otherwise. 
Hypothesis (iii) suggests that health expenditures should be counter-
cyclical in economic downturns, implying that �y−t  should be statisti-
cally significant and β3 < 0. We can test hypothesis (iv) by comparing 
the statistical significance of �y−t  from (11.3) with the same variable in 
(11.2), as well as the sign of the estimated coefficient δ3 relative to β3.

To consider the cyclical properties of capital expenditure and par-
ticularly the influence of waiting lists on cyclicality during economic 
upturns from hypothesis (v), we adapt (11.2) to estimate the following:

(11.3)
�nht = δ0 + δ1�nht−1 + δ2�y+t

+ δ3�y−t + δ4nht−1 + δ5yt−1 + εt

(11.4)
�kht = θ0 + θ1�kht−1 + θ2�y+t + θ3�y−t + θ4

(

�y+ × wl
)

t

+ θ5
(

�y− × wl
)

t
+ θ6kht−1 + θ7yt−1 + εt

7Gavin and Perotti (1997) found fiscal policy responds asymmetrically in industrial countries but 
not in developing countries. Arena and Revilla (2009) find for the state governments of Brazil 
that fiscal expenditures were more procyclical during economic downturns than upturns, though 
the degree of procyclicality is broadly similar for government revenues.
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where kht refers to the gross fixed capital formation (all types of assets) 
in the health sector, expressed in constant Pounds Sterling, using the 
2010 base year. We utilise the available data from the OECD Health 
Statistics, where capital formation is defined for the whole health sector, 
which is 80% accounted for by the public sector in the UK. The varia-
ble wl refers to the Ordinary Waiting List, which is the total number of 
patients waiting for treatment coming from the Inpatient Waiting List 
dataset of the UK’s Department of Health. This dataset is calculated 
from information given by health care providers and refers to patients 
who are waiting for treatment in hospital but excludes day cases. The 
annual series is calculated from an average of the four quarterly obser-
vations provided. The interaction terms 

(

�y+ × wl
)

t
 and 

(

�y− × wl
)

t
 

show the influence of the waiting list on the cyclicality of capital 
expenditure during upturns and downturns. Support for our hypothesis 
‘capital expenditures are more likely to be lower in economic upturns the 
higher the waiting list’, arises provided 

(

�y+ × wl
)

t
 is statistically signif-

icant and θ4 < 0.
Our final hypothesis considers the consequences of elections on the 

cyclicality of UK government health expenditure. We focus our atten-
tion on general elections for the UK national government only, since 
the UK has a highly centralised system of government. For example, the 
OECD’s General Government Accounts indicate that in 2012, 77% of 
UK government expenditure is concentrated in the central government 
sector, while 74% of all revenue raised flows to central government. By 
contrast, the OECD averages 43% of all expenditure at central govern-
ment level in 2012 and 37% of all revenue raised. The influence of elec-
tions on the cyclicality of UK government current health expenditure 
can be estimated by amending (11.2) to estimate the following:

where elec is a dummy variable that equals one during a general elec-
tion year and zero otherwise. The interaction terms 

(

�y+ × elec
)

t
 and 

(

�y− × elec
)

t
 allow us to test whether cyclicality of government cur-

rent health expenditure differs during election years compared to all 

(11.5)
�ht = �0 + �1�ht−1 + �2�y+t + �3�y−t + �4

(

�y+ × elec
)

t

+ �5

(

�y− × elec
)

t
+ �6ht−1 + �7yt−1 + εt
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periods in the sample. While this is done separately for both upturns 
and downturns, the proposition is that elections are particularly rele-
vant in economic downturns. If vote maximising governments are likely 
to increase government expenditures in economic downturns, govern-
ments increase spending in election years if the coefficient λ5 on the 
interaction term 

(

�y− × elec
)

 will be even more negative than the 
coefficient λ3 on �y−t .

Estimation Results

Around 80% of UK health expenditure is funded through the public 
sector, compared to 73% in the OECD. Supported by voters’ pref-
erences for higher health spending over and above other functions of 
government, spending on health care grew from 4.2% of GDP in 1970 
to 9.1% of GDP in 2012 (see Fig. 11.5). The growth in government 
expenditure in other functions has fallen from 14.1% in 1970 to 12.8% 
in 2012. As a result, health’s share of overall government spending has 
risen from 22.7% in 1970 to 41.7% in 2012. This finding is consistent 
with our second hypothesis that ‘governments are likely to increase health 
expenditure at the expense of non-health expenditure’. This additional 
spending resulted in more capacity for health services, resulting in a fall-
ing waiting list (see Fig. 11.1).

As a pre-cursor to the estimation of the cyclicality equations, to test 
our hypotheses it is necessary to investigate the time series properties of 
the variables used. Specifically, to consider the order of integration of 
the variables used for estimation and to ensure the level of each series 
has a unit root as well as being first difference stationary. Table 11.1 pre-
sents unit root test statistics based on the Phillips-Perron test (Phillips 
and Perron 1988) for the order of integration. The Phillips-Perron sta-
tistics are the same as Dickey-Fuller (Fuller 1996) regressions but with a 
non-parametric correction made to the t-statistics (unit root tests), mak-
ing them robust to serial correlation. Results are presented assuming two 
forms of deterministic components: (i) a constant only and (ii) a con-
stant plus trend. For all series in levels we cannot reject the null hypothe-
sis of a unit root while also finding them to be first-difference stationary.  
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We can therefore proceed to the estimation of the relevant Error 
Correction Models presented in (11.1) to (11.4).

The results of estimating (11.1) by OLS are presented in Table 11.2. 
We find that Δyt is statistically significant and α2 is positively signed 
as expected. This implies that tax revenues in the UK are procyclical, 
consistent with our first hypothesis. The diagnostic tests also suggest an 
absence of residual serial correlation up to 1st and 2nd order serial cor-
relation. Evidence of procyclical tax revenues is also supported by Talvi 
and Vegh (2005) and Arena and Revilla (2009).

To consider the cyclical properties of current health expenditure, we 
estimate (11.2) using data on UK government health consumption. The 
inclusion of �y+t  and �y−t  allows us to estimate separately the cycli-
cal responses of health spending during both upturns and downturns. 
The results presented in Table 11.3 indicate that current health expend-
iture is procyclical, but only during periods of economic downturns. 
We find that �y−t  is statistically significant and the estimated coefficient  
(β3 from 11.2) is negatively signed, with an estimate of −0.624. 
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Table 11.1 Philips-Perron unit root tests

Notes Phillips-Perron unit root tests (Phillips and Perron 1988) are calculated for 
all series over the 1970–2012 estimation period, assuming two forms of determin-
istic components: (1) Where the unit root regression includes a constant only; (2) 
Where both a constant and trend are included. In all cases, a maximum of three 
lags were chosen to undertake the Newey-West non-parametric correction that 
controls for serial correlation. The interpolated Dickey-Fuller (Fuller 1996) critical 
values at the 5% level are −2.95 and −3.53 respectively for models including a con-
stant only or constant plus trend. The equivalent 10% values are −2.61 and −3.20
*Indicates significance at the 5% level; and **indicates 10% significance

Variable Zt test statistic
Constant only Constant plus trend

tr −0.382 −2.594
Δtr −4.967* −4.898*

h 0.512 −1.686
Δh −4.797* −4.697*

nh −2.379 −1.842
Δnh −2.621** −3.147*

kh −1.664 −2.708
Δkh −6.843* −6.841*

y −0.756 −1.646
Δy −4.235* −4.226*

Table 11.2 The procyclicality of UK tax revenues

Notes Estimates are derived from Ordinary Least Squares (OLS) estimation using 
data from 1970 to 2012. T-ratios are presented in parentheses, calculated from 
robust standard errors. Durbin’s alternative test for serial correlation is pre-
sented for up to 1st and 2rd order serial correlation
*Indicates significance at the 5% level

Variable

Constant −0.344 (−1.41)
Δtrt−1 0.346* (2.29)
Δyt 0.632* (2.23)
trt−1 −0.332* (−2.80)
yt−1 0.332* (2.82)
Serial correlation tests
χ2(1) 0.06
χ2(2) 3.21
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Negative output shocks cause governments to stimulate health expend-
iture. This might be, for example, in response to a deterioration in 
mental or physical health during recessions. We can therefore support 
our third hypothesis that ‘government health expenditures are likely to be 
countercyclical in economic downturns  ’. By comparison, �y+t  is statisti-
cally insignificant, implying that health expenditure is acyclical during 
economic upturns.

The results of estimating (11.3) for non-health expenditure are pre-
sented in Table 11.4. Consistent with health expenditures, we find that 
�y+t  is statistically insignificant, implying acyclicality during economic 
upturns. In contrast, �y−t  is statistically significant and the estimated 
δ3 coefficient positively signed, with a magnitude of 0.484. Negative 
economic shocks are consistent with a fall in government expenditures 
that are not health related. Interestingly, these results imply a substitu-
tion effect, whereby during economic downturns governments increase 
spending on health at the expense of non-health sectors. Indeed, as the 
evidence presented in Fig. 11.5 suggests, following the financial crisis in 
2007/2008, UK health expenditures have been sustained at around 9% 
of GDP, while the non-health expenditure-GDP ratio fell from 14% in 
2009 to 12.75% in 2012.

The influence of waiting lists on the cyclicality of current health 
expenditure, through the estimation of (11.4), is considered in 
Table 11.5. In light of our hypothesis that ‘capital expenditures are 
more likely to be lower in economic upturns the longer the waiting list’, 

Table 11.3 The procyclicality of UK current health expenditure

Note See Table 11.1

Variable

Constant −1.989* (−3.64)
Δht−1 0.143 (1.13)
�y+t −0.035 (−0.12)
�y−t −0.624* (−2.28)
ht−1 −0.202* (−3.80)
yt−1 0.308* (3.78)
Serial correlation tests
χ2(1) 1.05
χ2(2) 1.65
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our interest rests on the statistical significance of the interaction term 
(

�y+ × wl
)

t
 and the sign of the estimated coefficient θ4. Consistent 

with our maintained hypothesis, we find that 
(

�y− × wl
)

t
 is statisti-

cally significant and the estimated coefficient negatively signed, albeit 
with a small magnitude of −0.00001.

Finally, our sixth hypothesis implies that the cyclicality of cur-
rent health expenditure should be influenced by the electoral cycle. 
Specifically, a larger cyclical response should be expected during the 
election years. Therefore, the focus of our analysis is on the interac-
tion terms 

(

�y+ × elec
)

t
 and 

(

�y− × elec
)

t
 in (11.5). The results 

Table 11.4 The procyclicality of UK current non-health expenditure

Note See Table 11.1

Variable

Constant 1.493* (3.01)
Δnht−1 0.327* (2.65)
�y+t −0.359 (−1.38)
�y−t 0.484* (2.30)
nht−1 −0.186* (−3.32)
yt−1 0.056* (3.11)
Serial correlation tests
χ2(1) 1.60
χ2(2) 1.83

Table 11.5 The procyclicality of UK health capital formation

Notes See Table 11.1
*Indicates significance at the 5% level
**Indicates significance at the 10% level

Variable

Constant −0.499 (−0.34)
Δkht−1 −0.398** (−1.89)
�y+t 7.317** (1.98)
�y−t 8.856 (1.32)
(

�y+ ×wl
)

t
−0.00001* (−2.02)

(

�y− ×wl
)

t
−0.000008 (−0.99)

kht−1 −0.234 (−1.08)
yt−1 0.178 (0.81)
Serial correlation tests
χ2(1) 3.27
χ2(2) 4.50
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from this estimation are presented in Table 11.6 for UK current health 
expenditures. Consistent with the findings presented in Table 11.3 we 
find that �y− is statistically significant and the estimated λ3 coeffi-
cient is negatively signed, with a magnitude of −0.606. The associ-
ated interaction term 

(

�y− × elec
)

t
 is also statistically significant 

and the estimated λ5 coefficient negatively signed, with a larger than 
anticipated magnitude of 3.461. This result implies a very much larger 
cyclical response during general election years compared to all other 
years in the sample period. Interestingly, consistent with the results 
presented in Table 11.3, �y+t  is statistically insignificant, implying the 
cyclical response during economic upturns is not affected by the elec-
toral cycle.

Conclusions

In response to Buchanan’s suggestion (that his analysis might be con-
sidered with reference to different assumptions of the way that gov-
ernments behave), this chapter has focussed on the way that vote 
maximising governments are likely to manage excess demand for pub-
lic-sector services. Buchanan (1965) focused on the way that the divorce 
between ‘receipt’ and ‘payment’ for public sector services influences 

Table 11.6 The procyclicality of UK current health expenditure and the influ-
ence of elections

Note See Table 11.1

Variable

Constant −1.703* (−3.25)
Δht−1 0.163 (1.72)
�y+t 0.055 (0.22)
�y−t −0.606* (−2.96)
(

�y+ × elec
)

t
0.440 (0.94)

(

�y− × elec
)

t
−3.461* (−5.47)

ht−1 −0.165* (−3.36)
yt−1 0.257* (3.35)
Serial correlation tests
χ2(1) 1.11
χ2(2) 2.50
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‘consumers’ and ‘taxpayers’ incentives. This chapter has focused on the 
way that excess demand (created by the divorce between ‘receipt’ and 
‘payment’ for public-sector services) influences governments’ incentives.

With reference to characteristics attributed to vote maximising gov-
ernments, the evidence in this chapter is consistent with the prediction 
that governments’ incentive is to minimise voters’ awareness of increases 
in taxation and redistribution across public expenditure programmes 
required to manage excess demand:

(i) Vote maximising governments have an even greater incentive 
to rely on ‘fiscal illusion’ (to reduce supply-side constraints). 
Taxonomies of government failure (e.g. Wolf 1989) are helpful, 
but the analysis in this chapter highlights the relevance of the 
relationships between government failures. Some government 
failures (e.g. fiscal illusion) are likely to complement other fail-
ures (e.g. the divorce between receipt and payment for govern-
ment services).

(ii) As vote maximising governments are unlikely to raise sufficient 
tax revenue to resolve the problem of excess demand, they have 
an incentive to divert expenditure from less popular expendi-
tures to more popular expenditures. A beneficent government 
would address the merits of different expenditure programmes. 
A vote maximising government focuses on electoral returns (the 
votes they might win by increasing the provision of health care 
at the expense of expenditure on non-health care programmes). 
For voters, the link between revenue raised as general taxation 
and the provision of specific public expenditure programmes 
is not likely to be obvious (Buchanan 1965; Wagner 2007). 
However, vote maximising governments have an incentive to 
rely on mechanisms that will divert expenditures from voters’ 
low priority programs to reduce excess demand in voters’ high 
priority programs.

(iii) In an attempt to minimise loss of electoral support, myopic 
governments (with, at most, a four- or five-year electoral hori-
zon) act with urgency in economic recessions to mitigate the 
fear that excess demand might increase. Governments have 



228     A. Abbott and P. Jones

increased expenditure on health care counter cyclically (to 
divert resources from non-health expenditure programs).

(iv) Vote maximising governments have also been more willing 
to accommodate producer group pressure to increase capital 
expenditure when voters are not likely to be as aware of any 
diversion of current expenditure (Peltzman 1976). They have 
been more likely to increase capital expenditure in economic 
upturns, when waiting lists are falling.

(v) In economic downturns governments have increased health 
expenditures to manipulate waiting lists in election years.

Vote maximising governments manage excess demand to minimise 
voters’ awareness of the severity of shortages. With the assumption that 
governments are vote maximising, Buchanan’s analysis does not imply 
the same severity of shortage in the NHS as implied by Buchanan’s 
critics.

When vote maximising governments compete for votes, they mini-
mise voters’ awareness of the costs of supporting policies that increase 
the affordability of health care, to reduce the likelihood that vot-
ers might feel that they are acting ‘irrationally’. Patrick and Wagner 
(2015) consider Pareto’s (1935 [1923]) distinction between  ‘logical’ 
and ‘non-logical action’: Individuals rely on logical action when “…
there is a clear connection between the action someone takes and 
the consequence that the chooser experiences” (Patrick and Wagner 
2015, p. 114). They rely on non-logical action when this connection 
is not obvious and, when this connection is not obvious, Brennan and 
Lomasky (1993) argue that citizens vote expressively (e.g. to ‘feel good 
about themselves’).

Patrick and Wagner (2015, p. 110) also note that: “Pareto recog-
nised a universal desire of people to feel good about themselves and 
their actions”. However, Pareto argued that individuals feel good about 
themselves when they feel they have also acted rationally. If voters 
support policies that increase the affordability of health care, it is also 
important that they are able to persuade themselves, and others, that 
their decision is premised on “…rational sounding statements…”  
(Patrick and Wagner 2015, p. 110). In this context, political “…



11 Inconsistencies in the Finance of Public Services …     229

competition…consists of seeking to articulate programs and actions 
that resonate with the sentiments that govern action” (pp. 110–111, our 
emphasis). The evidence in this chapter is consistent with the propo-
sition that governments engaged in this form of political competition. 
When managing excess demand, they engage in competition by relying 
on measures that minimise voter awareness of the costs of the policy 
that voters have supported.

Pauly (2002) notes that the inconsistencies that Buchanan identified 
are a reflection of the ‘moral hazard’ that exists when individuals are 
able to consume health care ‘free’ at the point of delivery. In 1965 and 
later in 1990 (when addressing the problem of containing the costs of 
health care), Buchanan proposed a process that might limit the avail-
ability of public provision of health care. In 1990 he focused on the 
more general problem that is created if the demand for health care is 
lexicographic. When demand is lexicographic it is difficult to contain 
costs because, “…whatever is necessary (for health care)… does not com-
pete with other outlays  ” (p. 6). As in 1965, he called for cost contain-
ment behind a ‘veil of uncertainty’. Behind the ‘veil’, citizens would 
agree on the limits of publicly-provided health care that should apply 
to members of the community. After noting the irony in this “… inter-
esting argument for government or socialised decision making  ” (p. 13), 
Buchanan highlighted the difficulties inherent in putting this into 
practice. When assessing whether governments are likely to meet the 
challenge of containing health care costs, the evidence in this chapter 
suggests that vote maximising governments are unlikely to ‘grasp the 
nettle’. Even if Buchanan’s prescription were feasible, they would not 
have the incentive to introduce this process.

The overarching conclusion in this chapter is that assumptions con-
cerning the way that governments behave are of paramount importance 
when analysing governments’ response to excess demand for public ser-
vices. Vote maximising governments are unlikely to address the essence 
of the problem of excess demand. Vote maximising governments are 
more likely to rely on measures intended to reduce voters’ awareness of 
the problem of excess demand.
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Introduction

In The Limits of Liberty, James Buchanan (1975) set up the juxtaposi-
tion of the “protective state” and the “productive state.” In doing so, he 
expounded upon the paradox of governance (1975, pp. 91–106), cit-
ing the confusion that arises when the state crosses the bounds of the 
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analytically separated roles. These roles are, indeed, analytically separate. 
As described by Buchanan, the “task or role of the protective state is 
to insure that the terms of the conceptual contractual agreement are 
honored, that rights are ‘protected’” (1975, p. 95). The purpose of the 
productive state, in contrast, “is the constitutional process through 
which citizens accomplish jointly desired objectives, a means of facil-
itating complex exchanges among separate citizens…” (1975, p. 97, 
emphasis original). In the former, the state “ideally must be external to 
and divorced from the individuals or groups whose rights are involved” 
(1975, p. 95) yet in the latter, “government is internal to the commu-
nity, and meaningful political decisions can only be derived from indi-
vidual values as expressed at the time of decision or choice” (1975,  
p. 97, emphasis original). While it is true that these roles can be clearly 
distinguished for the purposes of academic exercises in the study of ideal 
governance, when these concepts become operationalized in practice the 
distinctions can quickly become a quagmire of confusion in constitu-
tional political economy.

For the state to have protective capabilities, it must have the means of 
enforcing contracts and protecting the rights of its citizens. This neces-
sity indicates that the protective state cannot exist within a vacuum. 
Rather, it must carry out some of the role of the productive state or be 
unable to function in the other role (see Buchanan 1975, p. 98). The 
analytical separation quickly erodes as the state must take on both roles, 
but the risk of the state performing both is that there is an opportunity 
for it to perform neither function effectively. When the shifting roles 
force the state to leave behind its “external” nature and become “inter-
nal to the community” there is an inherent risk of the state slipping 
into a third category: the unproductive or predatory state. Nowhere 
is this risk more apparent than in the state’s role of providing for the 
national defense, an area where the roles of protective and productive 
state directly overlap. It is in this space, and the resulting military- 
industrial complex, that this chapter focuses. Specifically, we craft an 
institutional explanation for why scarce public resources are squan-
dered on a large scale to produce outputs that do not contribute to the   
public good of national security. To highlight the importance that the 
institutional arrangement has on incentives in the defense sector, we will  
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utilize Buchanan’s (1949, 1967, 1975) insights into the theory of  public 
finance in conjunction with Ostrom’s (1990) insights regarding the 
commons. We also draw on insights from the American military sector 
to illustrate the core theoretical points.

Our argument consists of two central parts. The first is an apprecia-
tion of the incompleteness and inaccuracy of the widely accepted view 
that state-provided defense is everywhere an economic good that is pro-
duced in value-added quantities and qualities (see Dunne 1995; Smith 
1995; Fischer and Brauer 2003; Coyne 2015). The “standard neo- 
classical model of the demand for military expenditures assumes that 
there is a national state that maximizes welfare…” (Smith 1995, p. 71). 
This approach is “based on the notion of a state with a well-defined 
social welfare function, reflecting some form of social democratic con-
sensus, recognizing some well-defined national interest, and threatened 
by some real or apparent potential enemy” (Dunne 1995, p. 409). The 
standard defense expenditure models, however, are a poor representa-
tion of reality.

The problem with the purely value-added approach is that increases 
in defense spending do not automatically create the economic value that 
the models typically portray. As constituted, these value-added mod-
els do not take account of the economic trade-off between the private 
sector and the defense sector with given increases in military expendi-
tures (Higgs 2006; Duncan and Coyne 2013b). Nor do these models 
account for the largess and waste found within defense budgets. Waste 
is prevalent in the U.S. Department of Defense budget and has been 
well documented (see, for example, Fitzgerald 1972; Higgs 1988b; 
McNaugher 1989; Reed 2011; Leo and Ehly 2015). Some significant 
problems that arise from this waste are that the benefits of largess accrue 
to narrow interested within the military-industrial complex (Melman 
1985; Higgs 1987, 2006; Hartung 2011; Duncan and Coyne 2013a, b, 
2015b; Coyne 2015) and that individual instances of waste, which may 
seem small in comparison to overall defense budgets, sum to a far more 
wasteful picture in the aggregate (Higgs 1988a).

Second, we establish that economic waste in the provision of 
defense is not simply a comedy of errors, but is a systemic, perpetual 
occurrence. Specifically, economic waste accrues due to the lack of 
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fundamental property rights and residual claimants within the defense 
sector. As will be described, once the funds are filtered through the 
complex budgetary process, these funds take on the nature of a com-
mon pool resource. The nature of the “budgetary process results in the 
creation of a common pool of funds from which to finance a large vari-
ety of programs, including income transfers to individuals and busi-
nesses as well as the direct provision of goods and services. The process 
converts privately generated income and wealth into common property 
to be allocated among potentially unlimited alternative uses” (Brubaker 
1997, p. 355). Once the funds are entered into the common pool, 
the system operates under the dynamics of any other common pool 
resource (see Hardin 1968), and, as such, economic actors within the 
system are not incentivized to make responsible budgeting decisions 
over non-privately owned funds. This fundamental disconnect between 
earners and spenders leads to perpetual waste.

Our contribution is twofold. First, our analysis contributes to the 
literature that blends the aforementioned insights of Buchanan and 
Ostrom to study the dynamics of the “fiscal commons” (Wagner 1992, 
2002, 2004, 2012, 2016; Jakee and Turner 2002). We advance this lit-
erature by extending the insights of these authors to understand the 
dynamics of national defense and military spending.1

Second, we contribute to unpacking the “black box” of state- 
provided defense. As noted, economists typically treat national defense 
as public good that can be provided by the state in optimal qualities and 
quantities. This view pervades undergraduate textbooks (see Coyne and 
Lucas 2016) and economic models of the state. The process underpin-
ning the security-related activities of the state has been underexplored. 
Indeed, even Buchanan failed to provide a consideration of how the 
protective state would operate and, in doing so, neglected to address 
some of the potential downsides of these state activities (see Coyne 
2018). In contrast to the view that state-provided defense is always 
and everywhere value-added, we argue that it is the result of a complex 

1The use of the terms “national defense” and “military spending” may seem redundant here. 
However, as we intend to show, these terms are not synonymous, though they are often used as 
such. In fact, a great deal of military spending has no relation to the defense of the nation.
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institutional arrangement prone to commons-esque overutilization of 
resources.

We proceed as follows. The next section, “Foundations: The Fiscal 
Brain vs. the Individualistic Theory,” provides the foundation for the 
analysis by exploring Buchanan’s treatment of alternative approaches to 
public finance. A theory of state-provided defense requires a grounding 
in institutions and methodological individualism. The next two sections 
begin to develop this theory. “Common Pools and Common Problems” 
discusses the budget of the defense sector as a common pool resource 
while “For the Commons Defense” discusses the resulting issues with 
this arrangement. The final section concludes.

Foundations: The Fiscal Brain vs.  
the Individualistic Theory

In a 1949 article that served as the foundation for the rest of his 
research program (see Wagner 2017), James Buchanan described two 
approaches to public finance. In the first approach, what he termed the 
“organismic theory” or “fiscal brain,” the “state is considered as a sin-
gle decision-making unit acting for society as a whole” (1949, p. 496). 
Under the second approach, the “individualistic theory,” in contrast, 
the “individual replaces the state as the basic structural unit” and the 
“state has no ends other than those of its individual members and is not 
a separate decision-making unit” (1949, p. 498). Depending on the 
approach adopted, the outcomes of the analytical exercise will be sub-
stantially different.

The current neoclassical literature regarding national defense and mil-
itary spending is firmly grounded in the fiscal brain approach to pub-
lic finance (Coyne 2015). From this standpoint, military spending is a 
purely technical, allocative issue where the fiscal brain of the state will 
“select the values of these many [taxation and expenditure] variables 
which will maximize social utility,” through a straightforward, known 
maximization process that “consists of a simultaneous determina-
tion of all variables on both sides” to achieve equilibrium (Buchanan  
1949, p. 497). The fiscal brain approach to public finance yields neatly 
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calculated results that are easily managed by those in positions of 
 political power.

The issue is that the blackboard economics of pure maximization is 
not consistent with political reality which is characterized not by a sin-
gle omniscient “brain,” but by an emergent process of multiple compo-
nents involved in the allocative and budgeting process (Wagner 2009, 
2016). Once the blackboard is left behind, it quickly becomes apparent 
that the “theoretical steps in the maximizing of social utility offer lit-
tle to no direct guidance to government fiscal authorities” (Buchanan 
1949, p. 498). In the absence of a static and known social welfare func-
tion allowing “the state” to maximize social utility, the practical appli-
cation of public finance is one that must include the inherent messiness 
of collective action. Individuals must come together to decide upon the 
levels of both taxation and expenditure. This goes for all state activities, 
including the provision of security and defense.

Once one appreciates that political decisions do not rely upon a sin-
gle omniscient and benevolent mind to conduct state operations, the 
individualistic approach alludes to two practical issues that the organ-
ismic approach assumes away. First, there is no specific guarantee that 
taxation and expenditure variables are known or viewed at the same 
moment (Wagner 2012). Secondly, the individualistic approach does 
not yield neat, predetermined conclusions as the “ends to be served by 
the fiscal system are determined by political decisions” (Buchanan 1949, 
p. 504). Herein lies the true challenge inherent in the state moving 
towards an active participant in productive activities which increase the 
utility of the citizenry. As Buchanan (1975, p. 97) notes, in “provid-
ing and financing national defense, for example, the governmental pro-
cess represents an adjustment among conflicting demands and generates 
some median level of budgeted outlay…The outcomes of the institu-
tional processes of the productive state are not ‘scientific.’ These out-
comes are derived from individual behavior, not from some objectifiable 
empirical reality.”

These insights serve as the foundation for alternative, but more accu-
rate, understanding of state-provided defense. Rather than a single unit 
maximizing social welfare, the situation is far more convoluted. If a the-
ory of a “defense brain” maximizing social utility is no longer a viable 
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option, a more satisfactory theory for the study of military spending 
must be constructed (Coyne 2015). Instead of treating the decision 
process as a black box of efficiency maximization, the institutional envi-
ronment, and the subsequent individual incentives created by those 
institutions, must be analyzed. This analysis does not yield any particu-
lar hope of collective social utility maximization. In fact, we may even 
call the outcome a tragedy as we will discuss.

Common Pools and Common Problems

The importance of an individualistic approach to the study of mili-
tary spending lies in the numerous moving and entangled components 
involved in defense budgeting. Buchanan (1975, p. 103) warns that 
with any state budgeting process, “as the total size and complexity of 
the budget increases, the individual [citizen] may become increasingly 
disappointed with governmental performance, even if all functions are 
carried out efficiently in the small.” The U.S. defense budget is large—
the Department of Defense is the largest recipient of discretionary fed-
eral funds—and the process of its determination is not a simple one. 
The size and complexity inherent in the defense budget lends itself to 
significant waste in the aggregate. The reasons for this outcome stems 
from the numerous parties in play, each with distinct goals and interests 
that must be adjudicated through the budgetary process. As with any 
budgeting process where interests must be coordinated, there will nec-
essarily be some give and take amongst the competing ends and means. 
How this coordination problem is satisfied, however, tends to increase 
rather than reduce the overall size of the budget (see Buchanan 1975, 
pp. 100–101).

Budgets and the Fiscal Commons

The convoluted nature of the budgetary process, financed through 
a system of generalized taxation, erodes the link between decision- 
making and those who bear the full costs of the decision. Once  project 
proposals are entered into the bureaucratic structure, “[n]othing links 
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a particular public program with the private sacrifices required for its 
operation. Assessing the personal distributions of benefits and costs 
associated with the various programs is impractical, and likely to remain 
so” (Brubaker 1997, p. 355). As Wagner (2012, p. 42) notes, “there 
is a basic distinction between private property budgeting and com-
mon property budgeting…A corporation that is considering expand-
ing its manufacturing capacity but lacks the cash to do so must choose 
between borrowing to do so and postponing or forgoing the expan-
sion…The consequences of that choice will be reflected in the corpora-
tion’s earnings and, hence, value, thereby creating a link between choice 
and consequence.” Simply put, if an overabundance of funds is allo-
cated to projects in the context of private property budgeting, the com-
pany will see a loss of value for its mishandling of resources.

The U.S. Defense budget does not function in this manner. Rather 
than having a direct stakeholder to whom public programs must remain 
beholden, the “general budget represents potential profit to those in 
the defense industry and can be viewed as a ‘fiscal commons’” (Coyne 
et al. 2016, p. 225). In essence, the defense budget functions as a com-
mon pool of funds, otherwise known as a common-pool resource,2 
from which branches of the military and their affiliated contractors 
draw financial resources. As funds are moved into the fiscal commons 
through taxation and bureaucratic processes, “the public budgetary pro-
cess creates its own form of tragedy. Mainstream public microeconom-
ics indicates that the common fund should be allocated to the creation 
of ‘public goods’…In practice, however, the common fund becomes the 
object of attempted alienation by interest groups striving to secure allo-
cations of benefit mainly to themselves” (Brubaker 1997, p. 356).

Rather than performing as a purely value-added contribution to 
the public good assumed under the organismic approach, the “com-
mon fund most often finances…the proverbial all-too-depletable pie 
to be divided among competing claimants” (Brubaker 1997, p. 356) 

2As Ostrom (1990, p. 30) defines it, a “common-pool resource refers to a natural or man-made 
resource system that is sufficiently large as to make it costly (but not impossible) to exclude 
potential beneficiaries from obtaining benefits from its use.”
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whereby “[a]gent-representatives have an incentive to enlarge the pool 
of common funds” (Brubaker 1997, p. 360). Instead of facing liability 
for funds at the time of borrowing, public funding “liability is left to 
be determined at the time the debt is amortized. It is the tax system in 
place, along with its various exemptions and exclusions that determines 
the liability” (Wagner 2012, p. 43).

With the link between borrower and lender severed, the incentive 
structure is not one that generates concern for current company reve-
nue stream-to-value calculations, but instead encourages the enlarge-
ment of the common fund in order to increase the share of the pie 
each interest group may receive. Political actors within the bureaucratic 
structure of budgeting have significant incentives to overgraze the fiscal 
commons (see Wagner 1992, 2002, 2012; Raudla 2010; Lipford and 
Yandle 2014), provided they are able to disburse the costs over the gen-
eral public and concentrate the benefits amongst their constituents (see 
Weingast et al. 1981, p. 658; Lipford and Yandle 2014, p. 468).3

Specific Complexities of the Defense Commons

The inefficiencies of common pool resource distribution are only exac-
erbated when one considers the particular nature of the U.S. defense 
budgeting process. It is important when addressing the commons 
to note its specific nature, as the larger and more complex the sys-
tem becomes, the more issues arise with attempts to develop success-
ful “institutions for ensuring fair access and sustained availability to 
them. Some experience from smaller systems transfers directly to global 

3Weingast et al. (1981) note that “[s]ince political representation is geographic, legislators care 
about who gains and who loses in proportion to their geographic locations” (648) creating a sys-
tem where “locally targeted expenditures are counted by the local constituency as benefits…[and] 
the districting mechanism in conjunction with the taxation system provides incentives to increase 
project size beyond the efficient point by attenuating the relationship between beneficiaries and 
revenue sources” (658). Brubaker (1997, pp. 360–361) furthers this point noting that when it 
comes to overgrazing, “[a]lthough the hostile reactions of voters temper this incentive somewhat, 
the representatives’ discretion in allocating from the common fund provides them with a source 
of power, influence, and a potentially decisive advantage in retaining their offices. They tax oppo-
nents and reward supporters, all in the name of public purposes.”
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systems, but global commons introduce a range of new issues, due 
largely to extreme size and complexity” (Ostrom et al. 1999, p. 278).

The determination of the U.S. military budget, which runs on an 
18–24 month cycle, is a multi-step process involving numerous par-
ties and can be understood as follows (Kaufman 2009, pp. 55–56; see 
also, see Yarmolinsky 1971, p. 261; Higgs 2006; Thorpe 2014; Duncan 
and Coyne 2015a). In the first, planning, stage the president commu-
nicates their defense priorities and strategies to the defense secretary. 
These priorities are important for influencing the overall size of the 
defense budget. The secretary of defense then produces a Defense Policy 
Guidance memo which outlines the president’s military strategies. This 
document, which is aimed at the military services—army, navy, air 
force—is the end of the planning phase of the budget.

The second, programming, stage commences as each of the military 
services must prepare a Program Objective Memorandum in response 
to the Defense Policy Guidance document. In this memo each service 
must demonstrate how their activities—past and future—align with the 
Defense Policy Guidance document. Producing this Program Objective 
Memorandum is itself a complex task.

The first step involves each service providing a report that indicates a 
requirement4 or “capability that needs to exist for the conduct of com-
bat operations…be it training equipment, uniforms, rifles, airplanes, 
naval vessels, tanks, missiles, mess kits, boots, or any of a myriad of 
items” (Kambrod 2007, p. 2). As noted in the Department of Defense 
(2015, p. 4) instructions for acquisition, “Acquisition, requirements, 
and budgeting, are closely related and must operate simultaneously with 
full cooperation and in close coordination.”

Validated “Capability Requirements” provide the basis for defining 
the products that will be acquired through the acquisition system and 
the budgeting process determines Department priorities and resource 
allocations and provides the funds necessary to execute planned pro-
grams. A capability must be validated by the specific services through a 

4The term requirement is no longer the official language of the budgeting process. “Capability” 
and “requirement” are interchangeable terms that bridge the official language time gap.
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“complex and a very lengthy process” (Kambrod 2007, p. 3) that must 
account for the purpose of the proposed item, its impact on the existing 
or other proposed items, the staffing levels required to utilize the item, 
relevant alternatives that may be available, and a strategy for obtain-
ing access to any required components for the item (Kambrod 2007, 
pp. 4–6). These decisions must be made in coordination with the Joint 
Chiefs of Staff and leadership “of the acquisition and budget process…
as advisors to the validation authority during consideration of initial or 
adjusted validation of capability requirements to ensure coordination 
across the three processes” (Department of Defense 2015, p. 4).

Even this original validation is not done in a vacuum of decision- 
making by the service and its leadership. Each service plays a role in 
determining its own capabilities, but it does so with involvement by 
industry and its lobbying representatives (Kambrod 2007, pp. 26–27) 
and the occasional member of Congress who may have a vested inter-
est in a particular program (Kambrod 2007, pp. 40–41). The input 
of these various sources leads to an increasing lack of oversight as the 
acquisition system becomes more complex with more players involved. 
These types of close-knit decision-making arrangements lead to the 
ability of military program managers who have ties to certain defense 
industries and Congressional contacts to press for capabilities that 
are not strictly necessary. This feedback loop does not have to be just 
in this direction either. The more people who have input, the more 
points there are to interject information for political reasons rather 
than technological or strategic importance (Duncan and Coyne 2015a,  
pp. 400–403).

Only after this initial process of validation is completed can the ser-
vice issue its Program Objective Memorandum. The defense secretary 
must then reconcile the Program Objective Memoranda with the pres-
ident’s policy aims as spelled out in the Defense Policy Guidance doc-
ument. This process involves constant negotiations between all parties 
involved as certain decisions need to be made about what to include in 
the budget request. This ends the programming phase of the budget. 
The budgeting stage is the third, and final, phase of the process. 
Analysts in the Pentagon and in the White House review the budget 
and make any changes necessary to obtain the president’s approval.
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Once approved, the budget is sent to congress for review and 
approval (Kaufman 2009, pp. 57–58). This review process takes about 
a year and involves numerous committees through private and pub-
lic meetings and hearings. The members of each of these committees 
have their own interests and goals which influence the trajectory of the 
budget. In many cases members of Congress will ask for “add-ons” to 
the budget submitted by the president. This phase of the process con-
cludes with congressional authorization and approval by the president 
which enacts the budget into law.

Not all validated capabilities are funded. When this occurs the ser-
vice, or an industry that has an interest in a particular program, can 
rely upon a lobbying effort to get “plus up funds,” or “funding that is 
recommended by a Member of Congress or delegation to be added to 
the Defense budget but not formally requested by a Service” (Kambrod 
2007, p. 11). These funds can be gathered either by making a strong 
case for the services’ needs of the program or by securing the political 
backing of the appropriate Congressional member regardless of service 
needs. The lobbyist’s job is to coordinate the efforts of industry and ser-
vice to get Congress to approve the additional funding for the previ-
ously unfunded capability.5 They are basically complex marketers (but 
on policy too which may help industry get their programs funded). This 
process, which would seem to be somewhat straightforward even if it 
opens the door for potential misuse of funds, is still not the end of the 
budgeting.

Once Congress has agreed to an initial capability or introduced addi-
tional funding for a previously unfunded capability, there are still sup-
plemental budget requests that are used to fund continued operations 
and maintenance of programs. These supplemental budgets come inde-
pendently of the budget cycle and are utilized to increase the amount of 

5The lobbyist operates as a complex marketer, attempting to place the unfunded capability in 
front of the most likely source of backing. This source may be a direct Congressional contact 
or a military contact who has the power or reputation to gain Congressional support. In these 
attempts, it should be noted that convincing either Congress or the military to accept a program 
may also include lobbying for a change in policy in order to gain support for the program. So, in 
essence, the lobbyist is an active participant in both budgeting and policy formation (Kambrod 
2007, p. 56; Duncan and Coyne 2015a).
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available funds through “contingency operations” above that allotted in 
the actual budget (Kambrod 2007, p. 9). These supplemental funds are 
not included in the original budgets for the year, but tend to add sub-
stantially to the overall levels of military spending. The overseas opera-
tions funds amounted to an additional $64 billion in defense spending 
in 2015 and an additional $59 billion in 2016 (National Priorities 
Project 2016). The Department of Defense gained an additional $70 
billion in 2017 with another $65 billion requested for 2018 despite the 
base budget rising by $25 billion before the contingency operations ask 
(Towell and Williams 2017, p. 2).

The pressure on the budget at each of the stages described—three-
phase budgetary process, plus-up, and overseas contingencies—leads 
to increased consumption and overutilization of the fiscal commons, 
increasing the overall level of spending and resulting in activities that 
have nothing to do with advancing the “public interest.”

For the Commons Defense

Once resources are filtered through the budgetary process there is an 
inherent bias towards spending by parties who are able to first secure 
a piece of the budgetary pie (Adams and Adams 1972; Melman 1985; 
Duncan and Coyne 2015a). If there is any hope of channeling these 
funds to uses that serve the citizenry it is imperative that there are insti-
tutional mechanisms to manage the commons. In order to prevent 
“destructive patterns of overutilization” there are “four institutional fac-
tors that appear to be essential…: (1) a broad consensus on sustainable 
levels of overall use, (2) agreement on criteria for determining individual 
access to the commons, (3) effective monitoring systems to detect when 
established use levels are exceeded, and (4) effective sanctions against 
violations of established use levels” (Jakee and Turner 2002, p. 485; see 
also Ostrom 1990, pp. 88–102). How well the defense sector incorpo-
rates workable solutions to these factors determines the extent to which 
overgrazing the fiscal commons occurs. It is useful at this point to ana-
lyze features of the defense sector to explore whether these mechanisms 
are suitable for dealing with fiscal commons problems.
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What Is the Proper Level of Defense Spending?

The notion of an agreed upon benchmark for the proper level of defense 
spending is difficult to fathom. This difficulty reflects the fact that “no 
one knows the production function for national security” (Higgs 2006, 
p. 133) and that the optimal level of defense is not fixed and given to 
political decision makers. Rather, “the level of security is determined 
administratively” (Duncan and Coyne 2013b, p. 422) through the 
bureaucratic budgetary process described in the previous sub-section, 
and with the input of the same actors, determines the size of the com-
mon pool of funds (see Yarmolinsky 1971, p. 261; Kambrod 2007). 
Due to the bureaucratic nature of both the security-level determina-
tion and the appropriations process, along with the unique structure of 
the defense sector,6 agencies within the sector face perverse incentives 
regarding the assessment of their own resource use. Specifically, distribu-
tion of resources takes place through a process where,

allocation becomes determined by spending levels. If the bureau spends less 
than its complete budget, the additional funds are considered unnecessary 
during the next term’s budget decisions. This process of resource determi-
nation establishes the incentive that a bureau should always spend its com-
plete budget to ensure that it maintains its level of resources over time…
To sustain the bureau, or agency, especially in the climate of political com-
petition, is to continuously spend and to continuously seek to increase the 
agencies’ access to funding (Duncan and Coyne 2015b, p. 691).

When combined with the idea that political entrepreneurs “will be 
motivated to search out and to propose other spending schemes which 
are personally preferred and which promise to yield benefits in excess 
of the allocable tax costs” (Buchanan 1975, p. 101), the spend-it-all 

6The difficulty in optimal defense spending determination is further established by the unique 
nature of the defense market, where “the federal government comprises the entire, or nearly the 
entire, consumptive portion of the defense market” (Duncan and Coyne (2015a, pp. 396–397) 
and, as such, “there is no guarantee that market operation will reveal the technological informa-
tion the monopsonist needs in order to buy rationally, even if such information exists” (Adams 
and Adams 1972, p. 281).
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mentality that comes from the budgetary allotment system ensures that 
the “winners” of the political competition are those who see their budg-
ets expand (Coyne 2011, pp. 10–11; 2013, p. 110; see also Brubaker 
1997, pp. 360–361).

One criticism of using a spend-it-all mentality to discuss bureaucratic 
processes, as done here, comes from Thompson (1973, pp. 952–953), 
where he argues that trustees, or legislatures, are ultimately responsible 
for the levels of spending and not the bureaucrats. Thompson (1973, 
p. 953) notes the “rational bureaucrat who will not be working in the 
subsequent period will not take [an] economical opportunity [if ] it low-
ers his current budget. But this decision is a decision…determined by 
the elected representatives, not the bureaucrats.” From this perspective 
the elected representatives act as a check on the behavior of overzealous 
bureaucrats, mitigating the ability to increase budgets by overspending. 
The issue for the defense sector, however, is that these legislatures are 
an integral, but not separate, part of the process of deciding both the 
overall size of the military budget and the levels of spending within the 
budget. This weakens their ability to serve as a check against overuti-
lization. The result is that for the defense sector there is not currently 
a consensus on the “optimal” level of resource use which is critical for 
preventing overutilization.

Who Can Swim in the Defense Pool?

The second institutional constraint on common resource overutilization 
arises from the determination of who can access the resource. To aid in 
the efficient management of the common pool resource, involved par-
ties must “be able to determine which set of actors or which production 
technique best uses the CPR [common-pool resource] (in the sense of 
maximizing returns at the lowest cost while sustaining the resource). If 
sustainability is important to our community, the obvious conclusion is 
that the community will want to limit access to those more productive 
technologies” (Jakee and Turner 2002, p. 491).

While the idea of allowing access to those who are the most produc-
tive seems a straightforward concept, the solution to this problem in 
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the defense sector is not so easy. Solutions to “this issue will depend on 
the complexity of the pool itself. If the rules of access are not absolutely 
clear and widely understood, we can expect not only problems rooted 
in bounded rationality but also those rooted in opportunism, as some 
intentionally seek to exploit the ambiguity itself ” (Jakee and Turner 
2002, p. 493). As alluded to in the description of the budgeting pro-
cess above, in the case of military budgeting there is a lack of simplic-
ity. Also, there are legislative and executive gatekeepers who may bar or 
grant access for reasons other than matters of efficiency.

In determining who has access to the pool of military funds, deci-
sions “turn not on price, but on technical and scientific capabilities, 
size, experience, and established reputations as a military supplier – 
vaguer attributes that are easier to fudge for one’s friends” (Higgs 2007, 
p. 308). The criteria of reputation is one that has severe implications for 
how access is determined, as “firms compete with each other, but, in 
their race for fresh contract and capital grants from the Pentagon man-
agers, they do not vie for who can achieve a lower product price and 
cost but rather who can compete best in terms of a display of ‘com-
petence’”7 (Melman 1985, p. 35). To demonstrate their reputation and 
competence, military services desiring a program and defense firms will 
invest resources in developing and maintaining political connections 
through a variety of channels, including the revolving door between the 
private and public sectors (Duncan and Coyne 2015a).

There are a few possible ways for a service or defense firm to access 
funds. The service may insert a fully validated capability into the 
President’s budget request as discussed above (see “Specific Complexities 
of the Defense Commons”). A firm with a product may employ a lob-
byist with military contacts (Duncan and Coyne 2015a, p. 395) who 
knows “the right military staff officer in the Pentagon who handles 
[their] sort of product” (Kambrod 2007, p. 18) or civilian counterpart 

7Melman (1985, p. 35) defines competence as “the readiness and ability of the particular firm to 
satisfy the Pentagon’s requirements in the judgment of its top management. It means its ability 
to collaborate with the Pentagon-level administrators to turn out the sort of product that the 
Pentagon wants with regard to details of product designing, testing, producing and servicing” 
(See also Duncan and Coyne 2013b, p. 426).
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to attempt to validate the product as a capability. The lobbyist is 
encouraged to “[p]ick the military over the civilian” to ensure the 
product is reviewed by someone with “fire in their belly for develop-
ing combat systems” rather than too narrow a focus on cost effective-
ness (Kambrod 2007, pp. 18–19). A firm may also have a lobbyist with 
connections to Congress (Duncan and Coyne 2015a, p. 403) allow-
ing them to circumvent the military services by appealing directly to 
a Congressman, or more successfully an Appropriations Committee 
member. If successful, the product will be funded regardless of ser-
vice desire, and every “Defense Bill has a number of such wasted pro-
grams, catering not to the Military Departments but rather—and at 
great expense to the overall Defense Budget—to local ‘most-favored’ 
industries” (Kambrod 2007, p. 41). Also, a service who sees a validated 
capability that is currently unfunded may utilize similar mechanisms in 
conjunction with industry to get the unfunded capability into either the 
President’s budget or the plus up and supplemental budget requests pre-
sented to Congress (Kambrod 2007, p. 47).

The use of close ties and political maneuvering to ensure access to 
the pool of funds weakens the original productivity criteria to maximize 
the return on the scarce resource. Products pushed onto the military 
that are not considered capabilities by the services lead to a reduction 
in overall efficiency. Similarly, services who use political mechanisms 
to overcome cost-effectiveness analyses, or who press its desired prod-
uct into a budget instead of (or even along with) another more efficient 
product also weaken the constraints on resource use. Any combination 
of this scenario reduces the ability to limit access to commons resources 
and leads to further overutilization.

Blind Watchers on the Wall

The third institutional constraint necessary for restraining overutiliza-
tion is the creation of effective monitoring systems of resource usage. 
The defense sector faces specific challenges in satisfying this constraint. 
The first and most easily recognized issue is that the sheer size of the 
bureaucratic structure of the defense sector makes oversight difficult. 
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With such a vast number of ongoing processes and programs for upper-
level bureaucrats to focus on, “the acquisition process…have been 
pushed downward in command structure so that senior executives…are 
mostly unaware of relatively large contracts awarded at two and three 
levels removed from the Pentagon. This delegation of responsibility…
puts the decision-making process in the hands of junior officers or civil-
ians…” (Kambrod 2007, p. 48).

Difficulties in monitoring are not simply a function of size, however; 
again, the complexity of the system matters. In his review of the pro-
cesses involved in decision-making, then-Secretary of Defense Robert 
Gates (2011) noted “the current apparatus for managing people and 
money across the DoD enterprise is woefully inadequate. The agencies, 
field activities, joint headquarters, and support staff functions of the 
department operate as a semi-feudal system – an amalgam of fiefdoms 
without centralized mechanisms to allocate resources, track expendi-
tures, and measure results relative to the department’s overall priorities.” 
With each party operating independently and the monitoring system 
being one of self-reporting, there should be little confusion as to why 
the results are “woefully inadequate.”

Of particular note is the lack of overall information regarding 
resource allocation and expenditures. If this basic data is unavailable, 
there is a clear inability to make determinations regarding whether those 
resources were used efficiently (or even legally). One only has to remem-
ber that “at least $31 billion, and possibly as much as $60 billion” was 
lost due to waste during the wars in Iraq and Afghanistan (Commission 
on Wartime Contracting in Iraq and Afghanistan 2011, p. 5) to see the 
problems that may arise. Even in that detailed study conducted by a full 
commission, there is a $29 billion gap in the ability to track funds. In 
2016 it was reported that the Department of Defense purposefully hid 
an internal report showing $125 billion in management waste out of 
fear that Congress would reduce its budget (Whitlock and Woodward 
2016).

While the first two monitoring issues revolve around the ability to 
monitor resource usages, another concern arises from the incentives 
to track the information as well. As noted above in reference to the 
Thompson (1973) critique (see “What Is the Proper Level of Defense 
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Spending?” above), the interplay between Congress, the military, and 
the defense industry leads to a break-down of the incentives to check 
resource overutilization. Each party is an active participant in the 
 decision-making process rather than a true overseer of defense-related 
decisions. Defense acquisition processes allow the legislature to benefit 
from overspending because they can direct the additional funds to their 
own district at taxpayer expense.

Add to this dynamic that decisions about military spending are made 
at the national, rather than local levels, and the incentive compatibil-
ity issues become ever more problematic. As Buchanan (1975, p. 103) 
notes, “it has long been recognized that the individual’s sense of par-
ticipation in collective choice is relatively greater in localized jurisdic-
tions” as the “tax-budgetary exploitation of the individual are reached 
more quickly in local governmental units than in central governments.” 
Simply put, the legislative agent overutilizing resources to benefit his or 
her own district at the expense of the average taxpayer will find little 
voter backlash to correct the behavior. Thus, the legislative check against 
bureaucratic behavior gets weakened more than in other potential 
bureaucracies where that dynamic and distance from the voter does not 
exist.

The incentive to effectively monitor resource usage is reduced fur-
ther when one considers the entanglement among the various parties 
involved. The current “feedback mechanisms in the military economy 
allow for, and encourage, the practice of what has become known as the 
‘revolving door,’ where personnel rotates between Congress, the mil-
itary, and the defense industry” (Duncan and Coyne 2015a, p. 392). 
The existence of the revolving door ensures “the necessity of maintain-
ing political connections and remaining on friendly terms with defense 
industries” (Duncan and Coyne 2015a, p. 408) to maintain lucrative 
relationships beyond a person’s current service or legislative position. 
The maintenance-of-reputation effect further ensures “the incentive 
to identify and remove waste and inefficiencies resource is drastically 
reduced, if not altogether absent” (Duncan and Coyne 2015a, p. 409). 
The combination of the inabilities and motivational lapses suggest a 
resulting overall lack of monitoring effectiveness, reducing constraints 
on resource overutilization.
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The Great Axe Is Missing

The final constraint necessary to prevent overuse is a clear system of 
penalties sanctioning those who violate the rules. In the defense sector, 
the enforcement of such sanctions is lacking. If there is little incentive 
to monitor resource usage, there is also little incentive to sanction bad 
behaviors in the use of resources. Extreme and notable circumstances 
that may cause public outcry, particularly from one’s own constituency, 
may be an ultimate check, but there are many gradations of bad behav-
ior in resource utilization prior to reaching such a threshold.

As noted above, the legislative bodies responsible for oversight are 
also those who are active participants in the determination of resource 
usage. While expert advice is considered necessary to alleviate problems 
with waste in the acquisition programs (Kambrod 2007, pp. 48–49), 
an important issue that arises is that “this oversight by experts simply 
pushes the problem up a level … Given the dynamics of the revolving 
door, the use of experts for oversight may be either ineffective or exac-
erbate the issue as the overseers also become subject to the conform-
ing tendencies inherent in the system” (Duncan and Coyne 2015a,  
p. 409). Oversight becomes a challenge when the incentive issues 
remain relevant at all levels of the structure rather than simply at the 
lowest level.

A further challenge in sanctioning violations in the defense sector is 
that the Department of Defense is sufficiently influential in domestic 
politics as to ignore rules with no repercussions. The military holds an 
elevated status in American society (see Bacevich 2005) such that there 
tends to be bi-partisan support for the services irrespective of numerous 
cases of blatant waste, fraud, and abuse. Examples abound.

The Department of Defense has refused to comply with reporting 
requests regarding the revolving door from its own Inspector General 
(Davenport 2014; U.S. Department of Defense Inspector General 
2014). The U.S. Government Accountability Office (2006, p. 4) has 
also issued “many acquisition-related reports over the years [that] 
raise serious questions about the reasonableness, appropriateness, and 
affordability of DoD’s current investment plans; the soundness of the 
acquisition process which implements those plans; and the effectiveness 
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of the practices DoD uses to manage its contractors, including the use 
of award and incentive fees.”

In 2016, the Defense Inspector General noted that “the Army made 
$2.8 trillion in wrongful adjustments to accounting entries in one quar-
ter alone in 2015, and $6.5 trillion for the year. Yet the Army lacked 
receipts and invoices to support those numbers or simply made them 
up” (Paltrow 2016; see also U.S. Department of Defense Inspector 
General 2016a). The report specified the responsible party “did not pri-
oritize correcting the system deficiencies that caused errors” and that 
“DoD and Army managers could not rely on the data in their account-
ing systems when making management and resource decisions” (U.S. 
Department of Defense Inspector General 2016a, n.p.). Another U.S. 
Department of Defense Inspector General (2016b, n.p.) report noted 
the Air Force “inaccurately represented Air Force OIR costs in the 
third quarter FY 2015 [Cost of War] reports by underreporting $237.9 
million in obligations and $209.9 million in disbursements.” A third 
report in the same year suggested the Air Force “did not promote cost- 
effectiveness on the Total System Support Responsibility contract for 
sustainment support of the E-8C JSTARS aircraft” and “paid unallowa-
ble award fees totaling $7.6 million, which could have been put to bet-
ter use” (U.S. Department of Defense Inspector General 2016c). Yet the 
Department of Defense has seen little in the way of true sanctioning for 
such actions.

Finally, consider that it took two decades for the Department of 
Defense to meet federal law requiring the provision of audit-ready 
financial statements (see Hedges 2017). As per the Government 
Management Reform Act of 1994, starting in 1997 the Government 
Accountability Office (GAO) has been legally required to audit financial 
statements of federal agencies which are then submitted to the President 
and Congress. Despite this requirement, the GAO was unable to audit 
the Department of Defense until 2017 (the audit is still in process at 
the time of writing) because of dysfunctional accounting processes. 
Despite numerous threats from members of Congress over those two 
decades no one has been punished for violating federal law. The insti-
tutionalization of these types of blatant violations of established rules 
contributes to overutilization of the fiscal commons.
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Conclusion

Our analysis has three implications. First, the standard treatment of 
state-provided defense by economists is too simplistic. This treatment 
of defense as a “public good” provided in optimal quantities and quali-
ties by a benevolent state to maximize social welfare does not comport 
with reality. James Buchanan’s emphasis on the individualistic approach 
to public finance provides an alternative means of opening the “black 
box” of defense to understand the process through which defense is 
provided.

A second implication deals with the issue of constitutional political 
economy and Buchanan’s distinction between the protective, produc-
tive, and unproductive state. In order to operate the protective state 
must draw resources from the economy. It cannot be assumed that the 
state can effectively combine and maintain its protective and productive 
capacities. That is, there is reason to believe that in undertaking its pro-
tective functions the state may also engage in unproductive activities. 
If the state’s resource usage in the defense sector is overextended, the 
result may be that the unproductive state moves further into the pred-
atory state in terms of its taking of resource from prosperous uses and 
redirecting them towards unproductive or destructive activities. More 
theoretical and empirical work on the nature of protective-state activi-
ties is necessary to explore the nuances between these different types of 
activities.

Finally, the issues inherent in the defense sector are institutional in 
nature and require institutional solutions rather than simply a rene-
gotiation of the existing defense budget. As Gates (2011) noted in his 
review of the acquisition processes, “I have always believed inspired 
leadership can overcome deficient organization charts. But in this case, 
it may be time to consider new governance structures and arrange-
ments.” The changes necessary for resolving a tragedy of the commons 
are those that affect incentives and the rules of the game. In empha-
sizing the importance of rules for political outcomes, James Buchanan’s 
research program provides unique insight into not only how the defense 
sector operates, but what is necessary for change and reform.
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Introduction

The sale of the first hormonal oral contraceptive pill was approved by 
the Food and Drug Administration in 1960. The pill became an imme-
diate success and a driving force of a social and cultural revolution. 
Between 1965 and 1973, the share of married women of reproductive 
age using traditional methods of contraception declined from 40 to 
20%. In the same period, the percentage of women using any form of 
contraception increased from 63 to 68%. These changes are sometimes 
referred to as the Contraceptive Revolution to mark the tremendous 
transformation that occurred when birth control pill became widely 
available (Westoff and Ryder 2015). Undoubtedly, access to reliable 
contraception gave women unprecedented control over their repro-
ductive choices, reducing the rate of unintended and mistimed births. 
The invention of oral contraceptive is often credited with the increase 
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in the number of women entering professional programs (Goldin and 
Katz 2002). Freedom to plan childbearing also led to an increase in 
the number of women in the paid labor force and increased number of 
annual hours worked (Bailey 2006). Greater educational attainment and 
increased labor force participation created a lasting social change.

In 1966, an article published in Time argued that “No previous med-
ical phenomenon has ever quite matched the headlong U.S. rush to 
use the oral contraceptives now universally known as “the pills” (Time 
1966).” The key reason for why oral contraception rapidly generated 
this tremendous social change was its relative affordability. When it 
was first approved, Enovid cost about $10 per month, which would be 
equivalent to about $80 today. But the price was quickly decreased to 
$3.50, about $32 per month today. By the end of the decade numerous 
competitors obtained FDA approval for oral contraception, which fur-
ther contributed to the decline in prices. The trend continued as patents 
on oral birth control begun to expire in the 1980s and generic competi-
tors entered the market.

And yet, in the early 1990s, affordability of contraception became 
a subject of political controversy, followed by a push for contraceptive 
insurance mandates. In 1998, Maryland became the first state to man-
date comprehensive contraceptive coverage. By 2012, 29 states adopted 
similar policies. These state-level efforts were reinforced by the Patient 
Protection Affordable Care Act (PPACA), which mandated private 
insurance plans to cover women’s preventative health services, with-
out cost-sharing. These were then ruled by the Health Resources and 
Services Administration (HRSA) to include all FDA-approved contra-
ceptives and contraceptive services prescribed by health care providers.

Given that contraception was already relatively affordable, there 
was a limited opportunity for any major changes in contraceptive use. 
However, policy advocates argued that mandates would increase access 
to more reliable Long Acting Reversible Contraception (LARC), for 
example, an Intrauterine Device (IUDs). While that has in fact hap-
pened, population level research suggests that the path to reduction in 
the rate of unintended pregnancies lies in inducing non- contraceptors 
to use contraception, not in inducing contraceptors to use LARCs 
(Thomas and Karpilow 2016). In any case, contraceptive mandates 
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did impact the form of contraception being used. By equalizing the 
price of all forms of prescription contraception, the federal mandate 
increased the demand for the otherwise more expensive products. 
Incidentally, manufacturers of these products were heavily involved 
in lobbying for the federal contraceptive mandate, as will be explored 
below.

This paper analyses the emergence of contraceptive insurance man-
dates in the context of Virginia Political Economy, focusing on James 
M. Buchanan’s distinction between a productive and a redistributive 
state. Buchanan would surely view insurance mandates as an expan-
sion of a welfare state and an activity indicative of constitutional anar-
chy. Any explanation of societal coordination within constitutional 
anarchy must involve an explanation of coordinated patterns of inter-
actions between political and market enterprises, the tools for which 
can be found in Richard E. Wagner’s framework of Entangled Political 
Economy. The paper starts with a brief overview of the history of mod-
ern contraceptives in the U.S., followed by an overview of the push for 
state and federal involvement. I then summarize the main features of 
Buchanan’s integrative approach of treating political and market inter-
actions in terms of voluntary exchange and its relation to Wagner’s 
Entangled Political Economy. The second to last section applies the 
framework of Entangled Political Economy to the emergence of con-
traceptive mandates. I conclude that the push for state and federal 
contraceptive mandates was driven by a rent-seeking effort oriented at 
increasing the demand for the more profitable forms of contraception.

Affordability of Contraception in the U.S.

Enovid, the oral birth control pill, was first approved by the FDA for 
the purpose of menstrual regulation in 1957. Approval for contracep-
tive use followed in 1960. Another popular reversible contraceptive 
method, an IUDs, was approved by the FDA in 1967. These develop-
ments were accompanied by other legal changes. In 1965, in Griswold v. 
Connecticut, the Supreme Court declared that married couples have the 
constitutional right to use contraception. In 1972, in Baird v. Eisenstadt, 
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the Supreme Court legalized birth control for all, irrespective of marital 
status (Chesler 2007). The Contraceptive Revolution ensued.

Responses collected in the National Survey of Family Growth 
(NSFG) suggest that between 1965 and 1973, the share of married1 
women aged 15–44 who used traditional methods of contraception 
declined from 40 to 20%. This change was an outcome of an increase 
in the popularity of sterilization, oral contraception, and IUDs. In that 
period, use of sterilization increased from 7.8 to 18.6%, oral contracep-
tion from 15.1 to 22.5, and IUDs from 0.8 to 6.3%. As a result, the 
share of married women using any form of contraception increased from 
63 to 68%. A majority of non-users cited pregnancy, being post-partum, 
seeking pregnancy, or infertility as reasons for not using contraception. 
Only 9.7% in 1965 and 7.6 in 1976, reported “other reasons” (Mosher 
1982).

Marking a cultural change, by 1982, the NSFG survey expanded 
the pool of respondents from “married women” to “women who ever 
had sexual intercourse” (Mosher and Jones 2010). In this group, in the 
1982 survey, 76.3% of women confirmed having used oral contracep-
tion at some point in their life. This number grew to 82.3% in 2002 
and remained at that level in the period between 2006 and 2008. In 
1982, 15.6% were using the pill, with the number growing to 18.9% in 
2002 and then slightly declining to 17.3% in the 2006–2008 survey. By 
1982, only about 4% of women used traditional, relatively ineffective, 
methods of contraception. Their share did not change much in the fol-
lowing years.

Similar to the findings from the surveys conducted between 1965 
and 1976, subsequent surveys showed that less than 10% of respond-
ents reported “other reasons” for not using contraception. 7.4% in 
1982, 5.2 in 1995, 7.4 in 2002 and 7.3 in 2006–2008 (Mosher 
and Jones 2010). These are the women who are considered to be at 
risk for an unplanned pregnancy. And according to findings from 

1While the survey focused only on married women, it’s worth remembering that in the 1960s and 
1970s, the share of women age 25 or older who never been married was significantly smaller than 
today, at about 8%.
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population-level research, this is the group that should be targeted if 
a reduction in the rate of unintended pregnancies were the actual objec-
tive, as opposed to encouraging women who already use condoms or 
oral birth control to switch to IUDs (Thomas and Karpilow 2016).

There is no reliable way to assess what share of women in the “other 
reasons” group were prevented from using effective contraception by 
financial concerns. Based on revealed preferences we need to assume 
that if a woman is using a particular form of contraception, she can 
afford it. Of course, the reverse is not true. There are many reasons for 
why a woman would not use contraception, affordability might be just 
one of many concerns. The NSFG data captures the rapid spread of 
contraception in the United States which suggests that contraception 
had been relatively affordable and easily accessible for the majority of 
women. Moreover, it is important to keep in mind that contraceptive 
insurance mandates were not designed for low-income women. In order 
to benefit from the contraceptive mandate, a woman must be eligible 
for a private insurance plan, a benefit usually associated with full-time, 
professional, positions.

As stated in the introduction, when Searle’s Enovid was first approved, 
its price was about $10 per month, which would be equivalent to about 
$80 today. But the price was quickly lowered to about $3.5 a month, or 
about $32 per month today. This price decrease was due in part to FDA 
approval of a lower dosage as sufficiently effective, and in part due to 
competition. By 1970 Searle’s competitors, Ortho, Syntex, Parke-Davis, 
Eli Lilly, Upjohn, Wyeth, and Mead Johnson received patent protection 
and FDA approval for their formulations of oral birth control. With so 
many substitutes, a downward pressure on prices ensued. This pressure 
was intensified when these patents begun to expire and generic formula-
tions became available in the early 1990s. By 2007, of the 90 oral contra-
ceptives available on the market, 83 had generic equivalents (Food and 
Drug Administration 2008). Today, those buying oral birth control with-
out an insurance plan pay between $20 and $50 per month. At Walmart, 
9 types of birth control can be bought for as little as $9 per month, with 
no insurance coverage needed (Walmart 2017).

One often cited weakness of oral birth control is the need for the 
daily intake. Forgetting to take the pill even for one day might reduce 
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its effectiveness. More convenient alternatives became available since 
the 1990s: the implant, the three-month injectable shot, the skin patch, 
and the vaginal ring. These new products were not scientific break-
throughs but just more convenient methods for the delivery of the 
same chemical formulations as the ones that can be found in oral birth 
control (Watkins 2012). And just like the oral birth control pills, these 
new products prevent pregnancy by preventing ovulation. However, 
the novel delivery mechanisms allow the hormones to enter the blood-
stream directly and eliminate the need for the daily intake.

Intrauterine devices (IUDs) are another alternative to oral birth 
control and have been available in the U.S. almost as long. IUDs pro-
vide protection from unintended pregnancy for up to 10 years and are 
therefore classified as Long Acting Reversible Contraceptives. IUDs lost 
popularity in the 1980s in the fallout from the Dalkon Shield scandal 
(Mintz 1985). In response, the FDA begun to treat them as pharma-
ceuticals, not medical devices. Treatment of IUDs as pharmaceuticals 
results in a longer approval process and more stringent testing require-
ments, which discourages European and Canadian companies from 
bringing their products to the U.S. and protects U.S. companies from 
competition. It also explains why IUDs are so expensive in the U.S., at 
about $1000, an absurd price for a simple, small t-shaped device, and 
five times the price of IUDs in the United Kingdom and Canada.

Clearly, given the affordability of birth control, insurance coverage is 
not necessary in order for contraception to be affordable. In fact, since 
the purpose of obtaining health insurance is to eliminate uncertainty 
and the possibility of incurring a large medical expense, we should not 
expect such coverage to be commonly offered if at all. Moreover, since 
the ratio of administrative charge to insurance premium is larger for 
smaller claims, we also should not expect much demand for such cover-
age. However, in the U.S., the tax-free status of the employer-purchased 
health insurance provides strong incentive to purchase insurance cover-
age that includes small claims (Feldstein 2011). Given the combination 
of market forces and tax incentives, it should come as no surprise then 
that majority of private plans offered some contraceptive coverage well 
before the introduction of the first state contraceptive mandate in 1998. 
For example, in 1993, 72% of private plans covered at least one of the 
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leading methods of contraception: diaphragm fitting, three-month 
injectable, IUD insertion, and oral contraceptives (The Guttmacher 
Institute 1994). 59% of all plans covered oral contraceptives. Among 
the four different forms of health care plans (Indemnity, HMO, PPO, 
POS), HMOs offered most coverage with 84% of plans offering oral 
contraceptive coverage and 86% paying for IUD insertion (though only 
47% also covered the device). Only 7% of all HMO plans provided no 
coverage for any of the leading methods of contraception.

Reproductive Health Movement  
and the Push for Mandates

Despite the relative affordability and easy access to contraception, advo-
cacy for mandated contraceptive coverage began to emerge in the early 
1990s. The signals of its advent can be found in the 1990 report by 
the National Research Council produced in cooperation with govern-
ment and industry leaders, researchers, and advocacy groups (National 
Research Council 1990). The report documented the withdrawal of 
pharmaceutical companies from contraceptive research and the obsta-
cles to the development of new contraceptives. According to the report, 
no new methods of contraception have been developed since the 1960s 
and only one major American company was still involved in research. 
The report focused on product liability laws as the main factor dis-
couraging private investment. The report echoed the concerns raised 
previously by Carl Djerassi, a chemist credited with synthesizing a key 
ingredient of the oral contraceptive. Djerassi argued that there would 
be no new developments in contraceptive research unless the incentive 
structure was altered so that pharmaceutical manufacturers were encour-
aged to continue investing in contraceptive research and development 
(Djerassi 1970, 1989).

To say that there is a lack of research into some matter suggests an 
expectation of unmet demand. But that was not the case here. As the 
authors of the 1990 report write “Despite the widespread practice of 
modern contraception and the overall favorable attitudes toward fer-
tility control, there is no broad public demand for the development of 
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new contraceptives.” Despite that, the report argued for increased gov-
ernment funding, suggested that the FDA give more weight to contra-
ceptive effectiveness and convenience of use, and insisted on significant 
changes in product liability laws. These recommendations were made 
even though the report acknowledged that contraceptive research was 
still being carried out by nonprofits and smaller entrepreneurial firms.

In the fall of 1993, Bill Clinton brought to Congress a bill which, 
if enacted, would introduce a universal healthcare system. The heated 
debate that ensued in the following months provided an opportunity 
for those interested in shaping the new health care policy landscape, 
including reproductive rights groups. The Clinton proposal was built 
on the assumption that contraceptive drug coverage would be ensured 
as long as prescription drug benefits were required by the proposed leg-
islation (Dailard 2004). This assumption was immediately questioned. 
The Guttmacher Institute, a think tank focused on advancing sex-
ual and reproductive health, conducted a nationwide survey of private 
health insurers (The Guttmacher Institute 1994). Some of the report 
findings were discussed in the previous section, however, the report had 
presented them in a very different light. The authors argued that the 
survey provided evidence of insufficient private plan coverage of con-
traceptives, highlighting inequality in access and marginalization of 
women’s health needs. Highly publicized, the report launched a cam-
paign for mandating comprehensive insurance coverage of contracep-
tives and in March 1994, the president of the Guttmacher Institute was 
invited to testify to Congress, at a Senate hearing entitled “Women’s 
Health Care in the President’s Health Care Plan” (Dailard 2004). While 
the Clinton initiative failed that same year, the push for contraceptive 
mandates continued. The survey of health insurance plans turned out 
to be a huge success for the Guttmacher Institute and for the contracep-
tive advocacy movement in general. In a publication highlighting the 
50 years of the institute’s impact, the 1994 survey is credited with gal-
vanizing broad support for “change at the federal and state levels and 
set off a chain of litigation and progressive legislation, including laws in 
27 states mandating private insurance coverage of contraceptives” (The 
Guttmacher Institute 2018). Many of the claims from the Guttmacher 
1994 report were repeated in the 1995 publication from the Institute 
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Of Medicine (Brown and Eisenberg 1995). Similar to the Guttmacher 
report, this was a landmark publication for the contraceptive rights 
movement. It was the first publication to recommend the mandated 
coverage of contraceptive services and supplies without cost-sharing.

A push for legislative changes also ensued at the state level. That very 
same year legislators in Hawaii, California, and New York proposed 
bills mandating contraceptive insurance coverage but these were not 
enacted (Sollom 1995). During the 1995–1996 legislative term contra-
ceptive insurance mandates were proposed again in Hawaii, California, 
and New York, and similar measures were brought up by legislators in 
Illinois, Oregon, Virginia, and Wisconsin (Sollom 1997). By the end 
of 1997, legislators in 10 different states followed with similar bills but 
none of these attempts were successful. It was not until the spring of 
1998 that Maryland became the first state to adopt the contraceptive 
coverage mandate. Within six years, a total of 20 states added similar 
laws. By the time of Obamacare, 28 states had their own mandates 
that required health insurance coverage of prescription contraceptives. 
It is worth noting that state mandates come with some serious limita-
tions, for example, employers who self-insure are not bound by state 
mandates.

At the federal level, a seemingly unrelated legislation provided a 
framework for the contraceptive mandate. The Health Insurance 
Portability and Accountability Act of 1996 (HIPAA) was the first fed-
eral foray into health insurance regulation which until this point was 
left entirely to the states. With HIPPA, the reproductive health move-
ment was given a framework for addressing deficiencies in contraceptive 
coverage (Dailard 2004). It was now possible for the health insurance 
to be regulated at the federal level. In 1997 the Equity in Prescription 
Insurance and Contraceptive Coverage Act (EPICC) was intro-
duced to Congress by a bipartisan coalition (S. 743 105th Congress). 
If approved, it would mandate health insurance plans to provide the 
same level of coverage for prescription contraceptives and contracep-
tive services that they provide for other prescription drugs and outpa-
tient health services. In practice, prescription drug benefits would need 
to cover all contraceptive drugs and devices, such as the birth control 
pills, IUDs, Norplant, Depo-Provera, diaphragms, and emergency 
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contraception. While it was not successful in 1997, the bill was rein-
troduced in 1999 (S. 1200 106th Congress), 2001 (S. 104 107th 
Congress), 2003 (S. 1396 108th Congress), 2005 (S. 1214 109th 
Congress), and in 2008 (S. 3068 110th Congress). EPICC also became 
a part of a 2005 proposal, entitled Prevention First Act (S. 20 109th 
Congress) that was later reintroduced in 2007 (S. 21 110th Congress), 
and in 2009 (S. 21 111th Congress).

The original EPICC bill gained significant attention in 1998 when 
FDA approved Viagra and its coverage by private insurance plans 
was broadly reported in the media, raising gender fairness concerns 
(Kindell 1999). The effort was further fueled by a new report from the 
Guttmacher Institute, which featured an analysis concluding that add-
ing full contraceptive coverage to a prescription drug benefit would 
have minimal impact on health plan premiums, increasing them by 
only about $21.40 per worker (Gold 1998).

The first significant federal-level victory for the reproductive health 
movement came in 2000 when the Equal Employment Opportunity 
Commission ruled that companies providing prescription drug bene-
fits to their employees that did not include birth control were in vio-
lation of Title VII of the 1964 Civil Rights Act (Equal Employment 
Opportunity Commission 2000). The commission mandated that 
employers must not only cover “drugs, devices, and preventive care” 
related to contraceptives, but must also include visits to doctors to pre-
scribe and monitor their use. This policy is still in effect and it applies 
to all employers with 15 or more employees. In fact, the policy even 
applies to religious employers because, while they might discriminate on 
the basis of religion, they are not allowed to discriminate on the basis of 
sex. The ruling was confirmed in subsequent lawsuits.

It would be almost a decade before another great victory at the 
federal level, this time in the form of a Senate amendment to the 
Section 2713 of the Patient Protection and Affordable Care Act, enti-
tled Coverage of Preventive Health Services. The Women Preventative 
Health Amendment was proposed by Senator Barbara Mikulski and it 
was approved by the Senate on December 3rd 2009. Before the amend-
ment, language in the Coverage of Preventive Health Services section 
of the PPACA required all private health plans to provide coverage for 
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a range of preventive services and forbid imposition of any cost-sharing 
such as copayments, deductibles, or co-insurance. The exact scope of 
coverage was to match the latest recommendations of the United States 
Preventative Services Task Force (USPSTF).

It is worth noting that there was no mention of contraceptives in 
the Mikulski amendment. In fact, contraceptives do not appear once 
in the 906 pages of the PPACA bill. The amendment only specified 
that in addition to the preventative services recommended by the 
USPSTF, private health plans must cover womens’ preventative care 
and screenings. Guidelines and detailed requirements for womens’ 
preventative coverage were left to be determined at a future date by 
the Health Resources and Services Administration (HRSA). Before 
making the recommendation, the HRSA solicited feedback from the 
Institute of Medicine. In response, the IOM recommended man-
dated coverage of well-woman visits, all FDA-approved contraceptives 
and related services, broader screening and counseling for STIs and 
HIV, breastfeeding support and supplies, and the domestic violence 
screening. The HRSA adopted these guidelines on August 1, 2011, 
less than two weeks after the release of the IOM findings (Institute of 
Medicine 2011).

Advocates of insurance mandates argued that by increasing access 
and affordability, these policies would reduce the rate of unintended 
pregnancies. So far state insurance mandates were found to have a 
modest, and to some extent uncertain, impact on utilization of con-
traception and birth rates. For example Raissian and Lopoo find that 
state contraceptive mandates increased prescription contraception use 
among women with low educational attainment, but their results are 
not robust to a variety of specifications (Raissian and Lopoo 2015). In 
terms of birth rates, Dills and Grecu find that among Hispanic women 
19 years old or younger there was a 4% decrease in births (Dills and 
Grecu 2017). They do not find any impact on birth rates among other 
demographic groups. Interestingly, researchers also find that enactment 
of state contraceptive mandates have an immediate effect, before the law 
becomes effective (Mulligan 2015). This might suggest that the impact 
of the mandates, at least partially, is generated by the discussion sur-
rounding the enactment (Dills and Grecu 2017).
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The federal contraceptive mandate did cause a decline in women’s 
out-of-pocket spending, with the savings estimated to be about $248 a 
year for the intrauterine device and $255 for the pill (Becker and Polsky 
2015; Cox et al. 2016). $20 per month seems to be a rather insignificant 
share of income for women enrolled in the employer-provided insurance 
plans. Despite the fact that the proportion of American women with no 
cost-sharing for contraceptives rose in 2013 from 20 to 50%, number 
of prescriptions written for contraceptive medications increased only by 
4.6% (IMS Institute for Healthcare Informatics 2014).

Significant effort was also invested in publicizing the benefits of Long 
Acting Reversible Contraception (LARCs) as a more reliable form of 
contraception than oral birth control. It was argued that switching to 
LARCs will significantly contribute to a decrease in unintended births. 
By 2014 there was a significant uptake in the usage of IUDs. It is ques-
tionable, however, whether the increased utilization of LARCs will lead 
to a decrease in unintended births. Population level research suggests 
that the non-marital pregnancy rate would not be substantially differ-
ent whether noncontraceptors adopted LARCs or if they began to use 
oral contraception. The path to a lower rate of unintendent pregnancies 
is through converting noncontraceptors to contraceptors, not through 
having users of birth control switch to LARCs (Thomas and Karpilow 
2016; Karpilow and Thomas 2017).

Politics Without Romance

Most public policy analysis is conducted in terms of its impact on social 
welfare. The focus is on social costs and benefits with the goal of find-
ing and fostering a more efficient allocation of resources. This approach 
allows economists to play the role of wise advisors to benevolent polit-
ical leaders, which in turn lends legitimacy to the political process. But 
this approach becomes deeply questionable upon a closer inspection. 
The preceding sections offered a brief overview of access to contracep-
tion in the United States in the last six decades, followed by a summary 
of findings from the research on the impact of contraceptive insurance 
mandates on the rate of unintended pregnancies and on out-of-pocket 
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spending. What emerges from these overviews is a startling incongru-
ence between the stated intentions of policy advocates, the severity of 
the problem they sought to address, and the changes brought about by 
the policy. We are faced with the challenge of explaining a two-decade 
long effort to solve a problem that did not exist. Why invest so much 
time and effort pushing for state and federal policy change if the sup-
posed beneficiaries of the bill were barely affected by it? Was it really 
worth to invest all this research and effort in saving middle-class women 
$240 a year?

Any attempt to answer these questions calls into question the pub-
lic interest theory of government and the allocative approach of welfare 
economics. In light of the repeated adoption of outwardly ineffective 
public policies, to accept the public interest theory of government, we 
would need to accept the unfettered incompetence of political lead-
ership. Otherwise, we need a different analytical framework. Public 
Choice, described by James Buchanan as Politics Without Romance, 
was developed to serve as such an alternative. Buchanan, and his col-
leagues at University of Virginia, rejected the public interest approach 
and set out to develop a uniform framework for the analysis of mar-
ket and political processes. Markets had long been understood in terms 
of spontaneous order processes, with observable outcomes being traced 
back to the interactions of individuals in the pursuit of their diverse, 
often conflicting, goals. Buchanan sought to develop a framework that 
would expand this approach to include the explanation of political out-
comes and processes. Doing so required breaking apart from neoclas-
sical economics (Johnson 2014). Instead of focusing on allocation and 
efficiency, Buchanan envisioned a research program that would explain 
social phenomena as an outcome of interactions between individuals.

Despite Buchanan’s intention, Public Choice insights became incor-
porated into the neoclassical economics, and the field evolved away 
from the Buchanan’s core ideas. Today, Public Choice is understood 
more as a study of the relative efficiency of different voting rules and 
legislative processes than a study of politics as exchange. It no longer 
serves as an alternative to the allocative approach of neoclassical eco-
nomics. However, Buchanan’s remarkable contributions live on through 
the Virginia Political Economy (VPE)  research program. VPE is a 
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distinct research program that builds on the Smith-Menger line of 
analysis, centered on the institutions of human governance, as Richard 
Wagner points out in his effort to identify the core insights of VPE 
(Wagner 2016) and as will be explored below.

One of the key distinguishing features of Virginia Political Economy 
is its rejection of social aggregates and the adherence to methodological 
individualism. In fact, Buchanan described his approach as profoundly 
individualistic (Buchanan 1975). In response to Arrow’s (1951) attempt 
to find a rule for aggregating individual preferences into rational social 
outcomes, Buchanan pointed out that such exercise involves assign-
ing individual characteristics to a collective (Buchanan 1954). Yet, to 
Buchanan, there are two, mutually excludable possibilities: either the 
individual is the only entity that possess ends and values, or the collec-
tive is an independent entity with its own value ordering. Consistent 
with this assertion, Arrow shows that there is no rule that would allow 
for a derivation of a social welfare function from individual order-
ings; that no rule allows for an aggregation of individual preferences 
into social preferences. To Arrow, this implies that there is no rational 
social choice mechanism. Buchanan, however, draws a stern distinction 
between a rule and a process. Buchanan does agree with Arrow that 
there is no rule that would allow for a derivation of a social welfare func-
tion from individual orderings. That, however, does not imply that the 
decision-making processes are incapable of producing social outcomes 
consistent with individual preferences. In contrast to majority rule, mar-
kets do translate individual preferences into consistent choice, precisely 
because market outcomes originate from the individual choice process.

Adherence to methodological individualism requires that group 
level outcomes be explained in terms of choices made by individuals in 
the interactions with other group members. When the notion of wel-
fare maximization is rejected, policy can no longer be considered an 
object of direct choice. From the perspective of methodological indi-
vidualism, policy must be explained as an emergent phenomena, which 
Podemska-Mikluch explores with respect to the adoption of the Medical 
Reimbursement Act in Poland (Podemska-Mikluch 2014).

Closely related to the notion of methodological individualism is 
Buchanan’s commitment to subjectivism, as he demonstrates in his 
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in-depth study of cost theory (Buchanan 1978). As economists often 
remark, any choice comes with an opportunity cost. What is less widely 
acknowledged but critically important is the fact that opportunity cost 
can only be known to the decision maker, nobody else. This insight puts 
into question the research on cost neutrality of contraceptive mandates. 
Any sort of calculation as to whether insurance companies or taxpay-
ers save money by providing contraception is a pointless exercise once 
we recognize the subjective nature of cost. We do not know the actual 
opportunity cost of providing contraceptive coverage, only those who 
make these decisions can know. Recognition of the subjective nature of 
cost suggests that any attempt to estimate other entities’ cost involves 
an arbitrary selection of what to include and what not to include in the 
estimate. For example, cost neutrality studies do not usually include the 
increased cost of providing healthcare services during a geriatric preg-
nancy. Moreover, there is also the puzzle of why insurance companies 
would leave money on the table by not providing contraceptive cover-
age. Buchanan’s elucidation of the tight connection between cost and 
choice exposes the grossly misleading nature of public interest approach. 
Any pronouncement of public interest must involve one’s subjec-
tive perception of what that interest might be. So even if the leaders 
are saints, they are going to pursue goals according to their own moral 
preferences.

In place of public interest theory of government, Buchanan argued 
for behavioral symmetry—behavior of political actors should be con-
ceptualized in the same manner as that of market actors (Buchanan and 
Tullock 1962; Brennan and Buchanan 1980). Methodological individ-
ualism is neutral with respect to the motivation of involved individuals. 
Nevertheless, Buchanan suggests that the economic models of man be 
expanded to include political actors. In economic models, individuals 
are thought to seek to maximize their own utility, or more generally, 
to increase their own well-being. No assumptions are made regarding 
the ends individuals pursue, only that they pursue ends they them-
selves conceive. Buchanan argued that if these models of man works 
well enough in economics, they should be a starting point for politics. 
In defending the notion of behavioral symmetry, Buchanan repeatedly 
asserted that “the burden of proof should rest with those who suggest 
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that wholly different models of man apply in the political and the eco-
nomic realms of behavior” (Buchanan 1999).

Once we acknowledge that all individuals are engaged in the pur-
suit of self-conceived goals, we must recognize that the propensity to 
engage in mutually beneficial exchange is independent of institutional 
environment. This leads Buchanan to the analysis of politics as exchange 
(Buchanan 1987). Just as market outcomes are explained as resulting 
from interactions among individuals, same must be done for political 
outcomes. Buchanan distinguished two levels of exchange in politics: 
constitutional and post-constitutional (Buchanan 1999). Exchange at 
the constitutional level is an agreement to accept some level of exploita-
tion in exchange for protection. The state that emerges at the constitu-
tional level plays a protective role, its only responsibility is to enforce the 
agreed-on laws. Once the constitutional level is established, there is still 
significant room for mutually benefitial exchange. For one, there might 
be a demand for the state to produce public goods, or to supply goods 
as if they were public. Allowing the state to take on a productive role is 
one possible form for escaping the problems of free-riding (Buchanan 
1968). In order for that to happen the state must be enabled to coerce 
payments. However, this provides the state with the ability to bene-
fit some groups at a cost to others. In other words, enabling the state 
to provide public goods creates opportunities for rent-seeking. What 
emerges is a redistributive state, a return to the Hobbesian world of a 
war of all against all, but with conflict occurring at the institutional level 
(Buchanan and Congleton 1998). Emergence of a redistributive state 
places individuals at the mercy of bureaucrats and politicians and erodes 
constitutional protections of individual liberty, resulting in a system that 
Buchanan describes as a “constitutional anarchy” (Buchanan 1975).

Contraceptive Politics as a Peculiar Business

Building on the tradition of Virginia Political Economy, Wagner devel-
oped a framework of Entangled Political Economy (Wagner 2009, 
2016). Entangled Political Economy might be described as an effort to 
understand societal coordination within constitutional anarchy. One of 
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the key distinguishing features of the Entangled Political Economy is 
the placement of political actors within the same sphere of activity as 
market actors, where they are entwined in complex exchange relations.

Wagner postulates that the shared characteristics of political and 
market enterprises are the reason for why we should think of political 
enterprises as peculiar forms of business (Wagner 2016). For both types 
of enterprises, the fundamental objective is to infuse novelty. Doing so 
entails a cost, at the very least there is the opportunity cost of time spent 
on developing and testing the idea. So to be successful in either market 
or politics, entrepreneurs require investor support.

Market enterprises attract investors with a promise of financial 
returns. But what attracts investors to a political enterprise? Even in this 
regard, political enterprises are not that different from market enter-
prises. Buchanan and Tullock argue that special-interest group activity 
is a direct function of expected gains (Buchanan and Tullock 1962). 
Similarly, Wagner suggests that at the most fundamental level invest-
ment in political enterprises occurs when it offers higher returns than 
other forms of investment (Wagner 2016). However, the relationships 
with investors will differ depending on whether the enterprise operates 
in the environment of alienable or inalienable property. Working with 
alienable property, market enterprises engage in reciprocal, mutually 
beneficial exchange. In contrast, the value of a political enterprise to an 
investor lies in its ability to alter the relative prices of various market 
offerings. In order for that to happen, others must face a worsening in 
the terms of exchange. Wagner identifies this group as forced investors 
(Wagner 2016). The very purpose of investing in a political enterprise 
is to redistribute resources of forced investors to serve the desires of vol-
untary investors. The presence of forced investors gives political interac-
tions its triadic character (Podemska-Mikluch and Wagner 2013).

Forced Investors

Using the simple logic of supply and demand, federal contracep-
tive mandates can be analyzed as a subsidy. Doing so suggests that at 
least two groups benefited from the federal contraceptive mandate: 
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producers and consumers. Even though the mandate did not provide 
a direct subsidy, it forced insurance companies to give up any copay-
ments or deductibles they would otherwise continue to collect, and 
to pay for all approved contraceptive products, irrespective of their 
price. Since insurance companies typically pass premium increases 
onto the insured in the form of increased contributions or premiums, 
effectively the insured paid for the subsidy. As for the benefits to the 
producers, the subsidy drives up demand, leading to higher prices 
and greater quantity sold. What could be more beneficial to a market 
enterprise than a third party being forced to provide its products free 
of charge?

To analyze the impact of contraceptive mandates on the revenue of 
pharmaceutical manufacturers, it is necessary to note that not all forms 
of contraceptives are equally profitable. As with any other pharmaceuti-
cal products, patents are the key determinant of profitability. However, 
the majority of oral birth control patents expired in the late 1980s and 
generic substitutes became available. In order to be profitable, any new 
product would need to fight for market share with generic oral birth 
control. Attempting to win a share of the market through market com-
petition was not a risk pharmaceutical companies wanted to take as 
evidenced by their withdrawal from contraceptive research, discussed 
above. However, market competition is not the only method of winning 
a share of the market. Mandating private insurance coverage of contra-
ception so that women paid $0 regardless of type, increased the attrac-
tiveness of new products.

Four companies, producers of brand name contraceptives, were 
among the key winners of the federal mandate: Merck (producer 
of NuvaRing and Implanon/Nexplanon, a subdermal contraceptive 
implant, Pfizer (producer of Depo-Provera injection shot), Johnson 
and Johnson (producer of diaphragms and birth control pills), and 
Teva (producer of ParaGard T-380A, the only copper-containing 
IUD approved for use in the U.S.). Stocks of these four companies 
had a high forward price-to-earnings ratio in late 2011, a clear indi-
cation that investors were expecting higher future earnings. They did 
not end up disappointed. For example, U.S. NuvaRing sales increased 



13 Contraception Without Romance: The Entangled Political …     281

from $367 million in 2012 to $564 million in 2017 while sales of 
Merck’s Implanon/Nexplanon, a subdermal contraceptive implant, also 
increased in that period, from $348 million to $496 million in 2017 
(Merck 2018).

As mentioned previously, mandates contributed to an uptake in the 
usage of IUDs (Snyder et al. 2018). The shift from oral contraceptives 
to IUDs offered tangible benefits not only to IUD manufacturers but 
also to the prescribing physicians and outpatient clinics. The physician 
payment for an IUD insertion is $600–$1000. Only OBGYNs, some 
trained midwifes, and some family physicians have the necessary skills 
to insert an IUD. In contrast, a growing number of apps and websites 
allows women to get oral birth control without seeing a physician, 
and some argue that oral birth control should be sold over the counter 
(it would no longer be covered by the mandate). Some states already 
allow pharmacies to dispense contraceptives with no physician involve-
ment. No wonder then that the American College of Obstetricians and 
Gynecologists (ACOG) had advocated for, and fully endorsed, IUDs as 
a primary form of birth control. ACOG also encouraged physicians to 
discuss IUDs with patients and issued a guide on how to bill for IUDs, 
immediately after the IOM report was published (ACOG 2011). The 
American Academy of Pediatrics soon followed by endorsing IUDs as a 
first-line contraceptive choice for teenage girls (Ott and Sucato 2014).

Bootleggers, Baptists, and Credence Goods

Undeniably, the pharmaceutical industry was heavily involved in lob-
bying for the contraceptive mandate, and for Obamacare in general 
(Schweizer 2012). The health sector lobbying has reached its highest 
point in 2009, during the Obamacare debate, spending $552 million 
and deploying 3526 lobbyists in D.C. (OpenSecrets 2018b). About half 
of the health sector annual lobbying comes from the pharmaceutical 
and health products industry. The pharmaceutical and health products 
industry lobbying ramped up in 2008 when the industry spent $239 
million dollars in Washington, followed by $272 during the Obamacare 
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lobbying. In 2009, the largest industry contributor was its trade asso-
ciation Parent Pharmaceutical Research and Manufacturers of America, 
with contraceptive manufactures (Pfizer, Merck, Johnson and Johnson, 
and Teva) also high on the list. Other major spenders in the health 
sector included the American Hospital Association and the American 
Medical Association, each spent $20 million in 2009.

Since there were numerous attempts to enact the federal contra-
ceptive bill, an easy way to assess which groups were most involved in 
direct lobbying for this particular initiative comes from looking at the 
lobbying filings, available from OpenSecrets.org from 2006 to present. 
In that period, the word ‘contraceptive’ was mentioned in lobbying fil-
ings from 58 organizations. America’s Health Insurance Plans mention 
contraceptives 48 times in its filings, followed by Planned Parenthood, 
Alan Guttmacher Institute, American Association of University 
Women, League of Women Voters of the US, and NARAL-Pro Choice 
America. American Academy of Family Physicians, American College 
of Ob/Gynecologists, and the American Academy of Pediatrics are also 
among the 58 organizations (OpenSecrets 2018a).

At first glance womens’ advocacy groups, pharmaceutical companies, 
and physician associations seem to be strange bedfellows. However, 
close ties between pharmaceutical manufacturers and patient advo-
cacy groups are well documented (Rose 2013; Rothman et al. 2011). 
Advocacy groups turn public attention to the popular aspects of a lob-
bied policy while hiding from view its rent-seeking aspects. Within 
the framework of Entangled Political Economy, the work of advocacy 
groups can be viewed as a an entrepreneurial solution to coordina-
tion problems between private and public entities, which Podemska-
Mikluch and Wagner explore (2017). Since public organizations do not 
respond to the market mechanism of profit and loss, advocacy groups 
provide a service of transforming market signals into political signals.

The close ties between pharmaceutical companies and women advo-
cacy groups are captured by the Bootleggers and Baptists metaphor. As 
Yandle argues, opportunistic rent-seekers often frame their programs 
in a manner designed to attract support from idealists (Yandle 1983). 
Bootleggers and Baptists come together to support the same goals, often 
for unrelated reasons. Baptists argue that the particular programs will 
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enhance child safety, promote energy independence, save family farms, 
or some other widely popular and supported goal. But looking below 
the surface, one discovers that these programs are about government 
favoritism for well-organized special interest groups.

Since the strategy of Bootleggers and Baptists is deceptive in nature, 
their business model should have a low chance of repeated success. 
Once voters learn that the actual impact of a particular policy is far 
from what the Baptists promised, the party is over. But that is usually 
not the case. As Wagner notes, public policy is more of a credence good 
than an experience good (Wagner 2016). Consumption of experience 
goods reveals quality and helps decide on future consumption. In con-
trast, the impact of credence goods on utility is difficult or impossible 
for consumers to ascertain, even after consumption (Emons 1997). 
Since public policy shares the characteristics of credence goods, enact-
ment of policy does not influence future consumption decisions. Any 
aggregate observations on the impact of contraceptive mandates is sub-
ject to interpretation, it is not a matter of direct experience. As Wagner 
notes, such shell games misdirect an observer’s attention away from 
where the action is truly located. In the case of the federal contracep-
tive mandate, the use of aggregate notions of social cost and benefit was 
supported by the controversy on whether the mandate infringed on reli-
gious freedoms of employers who opposed birth control.

Forced Investors Redux

When successful, politically induced changes in relative prices benefit 
voluntary investors. In order for that to happen, some group must face 
a worsening in the terms of exchange. Wagner identifies this group as 
forced investors (Wagner 2016). Forced investors are coerced to support 
the political enterprise through changes in regulatory or fiscal policy. 
There are endless examples of regulatory policies that accomplish this 
goal, such as increased safety standards that benefit incumbent firms 
and discourage entry of competitors. Subsidies are an even more direct 
form of generating returns for voluntary investors at the expense of 
forced investors. Since it is not always easy to identify the cause for the 



284     M. Podemska-Mikluch

worsening in the terms of trade, forced investors are often ignorant of 
the support they provide.

Insurance mandates are a straightforward example of a political enter-
prise that relies on the support of forced investors. In general, an insur-
ance benefit mandate causes a substantial (0.85–0.89%) increase in 
premiums (Bailey and Blascak 2016). These increases are largely passed 
onto the insured in the form of increased premiums, but the nontaxable 
status of employer-provided health insurance insulates employees from 
experiencing the full impact of premium increase. As far as the impact 
of contraceptive mandates on premiums is considered, the findings are 
conflicting and inconclusive. Policy proponents argued that contracep-
tive mandates would be cost neutral for insurance companies or even 
that they would result in savings, due to averted mistimed and unwanted 
pregnancies. However, when an insurer is forced to cover contraception, 
it usually has no reason to anticipate any savings because the majority 
of unwanted or mistimed pregnancies would be averted anyway due to 
their high private cost (Finley 2012; Liebman 2014).

Another group of forced investors are those who pay the market price 
for contraceptives. Since mandated insurance coverage is equivalent to a 
subsidy, we should anticipate that the market price would increase after 
the mandate. This would adversely affect women who pay out-of-pocket 
for contraceptives, either because they do not have health insurance or 
because they do not want to use it for this purpose. Medicaid must also 
now pay higher prices for contraceptives, transferring the burden onto 
taxpayers. For example, data collected in Medicaid’s National Average 
Drug Acquisition Cost shows that while in August 2013 Medicaid 
paid $86 for NuvaRing, by February 2018 the price of NuvaRing has 
increased to $149.

Conclusion

The push for contraceptive mandates succeeded in turning a right into 
an entitlement. The rhetoric of gender equality and reproductive jus-
tice, combined with the religious freedom debate, hid from view the 
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redistributive aspects of the policy, in particular the expected payoffs 
of the pharmaceutical manufacturers. The success of the federal con-
traceptive mandate illustrates that there are many ways in which col-
lectivization of medicine can occur. It is not necessary to institute a 
single payer system in order to achieve socialized care. Regulation can 
play the redistributive role just as well, if not better. The growth of the 
redistributive state makes it all the more important that we adopt the 
uniform approach to the study of political economy, one that helps 
foster an understanding of entanglement between political and mar-
ket enterprises. Any framework that portrays government intervention 
as exogenous, or as an object of choice, hides the erosion of individual 
liberty brought about by growing entanglement. While estimating the 
impact on contraceptive mandates on premiums has its merit, it is not 
the approach with much potential for reversing the constitutional drift 
(Figs. 13.1 and 13.2).
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Introduction

In the United States, it is estimated that one in three individuals are 
currently receiving aid from some type of federally administered wel-
fare program (Eberstadt 2015). The federal government provides fund-
ing for 126 different programs specifically for low-income people, 
with 72 of these programs providing either cash or in-kind benefits 
directly to individuals (Tanner and Hughes 2013, p. 3). Since President  
Johnson declared the War on Poverty in 1964, the US has spent more 
than $19 trillion on anti-poverty programs, with essentially no change 
in the officially measured poverty level (Tanner and Hughes 2014). 
Certainly, the lives of the vast majority of those counted as “poor” by 
official statistics have improved, as Tanner and Hughes (2014) and 
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Rector and Sheffield (2011) document. Yet despite unprecedented eco-
nomic growth throughout the developed world over the past century, 
more and more people have been turning to government programs in 
order to make a living. This situation would seem to indicate either (1) 
not everyone has shared in the massive increase in aggregate wealth this 
economic growth has generated, or (2) the increasing attractiveness of 
government-sponsored aid programs has created a situation whereby 
rational individuals have increasingly chosen aid over work despite their 
low incomes.

Despite claims that the rich are getting richer while the poor are get-
ting poorer, available evidence suggests that among developed nations, 
as the rich get richer, the poor get richer too (Winship 2014). However 
those increases in wealth are distributed, everyone gains from increas-
ing aggregate wealth. This means that the growing presence of public 
aid in the U.S. is more likely due to the creation of institutional rules 
that expand the demand for aid than to any deterioration in standards 
of living among those classified as poor. In this paper, we explore the 
disconnect between the recipients and the providers of public aid, given 
the incentive problems facing both. We explain how this disconnect is 
exacerbated by the largely centralized nature of our system for organiz-
ing the supply of public aid, and also illuminate some facets of how this 
could be alleviated by moving to a more localized, polycentric system 
for supplying aid.

Federal expenditures on programs that target low-income individu-
als amounted to $848 billion in 2015 (Spar and Falk 2016).1 Putting 
aside federal expenditures, state and local expenditures on public wel-
fare programs were $610 billion in 2015, or about one-fifth of direct 
general expenditures.2 Yet the indiscriminate extension of aid to those 
in need often induces moral hazard; that is to say, it entices individ-
uals to act differently than they would in the absence of the transfer. 
This situation is illustrated clearly by Buchanan’s (1977) examination 

1This figure does not include spending social insurance programs (Social Security, Medicare, or 
Unemployment Compensation), since these are targeted toward a broader population.
2This figure comes from the regularly-updated “Public Welfare Expenditures” page from the 
Urban Institute, part of the “State and Local Backgrounders” project.
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of the Samaritan’s dilemma, and with Gibson et al. (2005) examin-
ing how this plays out in an international context of development aid. 
Buchanan builds on the biblical narrative of the Good Samaritan, who 
finds a poor traveler beaten and left to die on the side of the road. In 
the biblical story, the Samaritan comes to the man’s rescue, nursing him 
back to health before heading on his way. According to Buchanan, this 
illustration is incomplete. If the Samaritan acts non-strategically, he 
may achieve a result that is undesirable from his point of view. While 
the Samaritan may sustain great personal benefit from helping the 
poor traveler, that giving of aid might set in motion unintended conse-
quences that could negate the Samaritan’s personal benefit through the 
promotion of moral hazard. If the beaten Samaritan were an isolated 
instance that would never recur, there would be no moral hazard. But 
if there are other travelers who are also beaten and who are aided by 
Samaritans, moral hazard is likely to arise as Samaritans come to take 
less care in choosing their routes and times of travel. By aiding beaten 
travelers, the Samaritans might lead travelers to be less cautious in 
choosing their routes and times of travel. According to Buchanan, ‘we 
may simply be too compassionate for our own well-being or for that 
of an orderly and productive free society’ (1977, p. 71). Like the bibli-
cal Samaritan, many involved in the government provision of public aid 
are genuinely caring individuals. However, the problem of moral haz-
ard is baked into our current system, and only a radical rethinking of 
the way we provide aid can begin to alleviate these serious institutional 
problems.

In the traditional theory of public finance set forth in canonical fash-
ion by Musgrave (1959), it has been nearly universally claimed that 
redistribution can only be carried out effectively by national-level gov-
ernments. Public finance theorists are concerned with how government 
uses real resources—how it allocates them, and the utility impact this 
has on citizens (see Rosen and Gayer 2008 for an extended discussion). 
While the individual is the focus of examination, it is the construct of 
the ‘representative individual’ that occupies the foreground of this type 
of analysis. Redistribution, in this context, is often justified on the pre-
sumption that it is a public good, as illustrated by Hochman and Rogers 
(1969). Theirs is a analytical construct of Pareto optimal redistribution, 
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in which high income individuals receive utility from alleviating the 
low consumption opportunities that low-income individuals face. 
Within this analytical construction, donors supply aid so long as the 
marginal value they place on offering aid exceeds the marginal loss that 
results from the resulting diminution in their consumption opportuni-
ties. Within this analytical framework, raising the utility of those with 
low-incomes is the end of the story. It is simply assumed that mone-
tary transfers will result in a better standard of living for the poor. Yet 
once we move beyond the analytical environment of traditional public 
finance, we are forced to confront the reality of the different responses 
individuals have to the receipt of aid, the unintended consequences of 
this receipt, and the question of how aid might plausibly be provided 
without inducing these types of unintended consequences.

Musgrave’s assertion that redistribution can effectively be provided 
only at the central level follows from the logic of collective action. If 
redistribution to the poor and downtrodden is provided at the local 
level, it is plausible to expect that some localities will offer higher levels 
of aid than will other localities. It doesn’t matter whether this higher aid 
is induced by higher income in those localities or stems from greater 
generosity among the high earners of those localities. Either way, some 
localities will offer higher aid than others. However, this may induce 
some aid-seeking individuals to move from low-aid to high-aid places. 
This situation might be overcome if redistribution is carried out at the 
national level of government, for the only escape would entail interna-
tional migration.

Yet the disconnect between the givers of aid and the receivers of aid 
is a serious problem in centralized provision of aid. Current reform pro-
posals seek to work within the existing system to improve the incen-
tives of the receivers of aid through, for example, imposing work 
requirements as a condition for receiving aid. While the political attrac-
tiveness of marginal reforms is understandable, we choose instead to 
look at the organization of aid through a different analytical window, 
to recall one of Buchanan’s favorite images from Friedrich Nietzsche. 
Instead of examining how the incentives contained within the current 
system might be revised, we explore the possibility that some alternative 
system for organizing the provision of aid might create higher incentive 
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compatibility between providers and receivers of aid. To do this, we 
introduce two concepts that are not generally present in these discus-
sions: polycentricity and co-production. Though we will explore the 
terms more fully below, we offer a brief description here. A polycen-
tric system is one in which multiple, often overlapping, autonomous 
service providers exist within a given area. Though these systems may 
seem messy and chaotic, competition among service providers typically 
expands the extent to which customers are efficiently and effectively 
served. Co-production is simply the idea that much effective service 
provision requires input from both the provider and the receiver of the 
service. Teachers, for example, will be most effective if they can create 
conditions in which students actively desire to improve their under-
standing of what the teacher is seeking to teach. In our context, the sup-
ply of aid will be more effective when it induces recipients to change 
their behavior to increase their future income prospects, which means 
in turn that aid promotes an increased supply of effort by recipients and 
not an increased supply of leisure.

We explore the various ways in which monocentric and polycentric 
arrangements alternately discourage or promote coproduction in social 
welfare programs. Monocentric systems, as contrasted to polycentric 
systems, are those that concentrate decision-making power in the hands 
of a single, centralized authority. With monocentric arrangements, 
whether they are administratively centralized or decentralized, there is a 
person or office that has the final word in offering or withholding aid.3 
This is the world of national redistribution. In contrast, polycentric 
arrangements have no position of a last resort provider of aid. If there is 
no aid provider of last resort, then no individual provider is responsible 

3This is an important point to highlight. Polycentricity and administrative decentralization are 
not synonymous, nor are monocentricity and administrative centralization. It is where the locus 
of decision-making power lies that distinguishes a monocentric from a polycentric order. Any 
particular polycentric system might also be administratively centralized if the optimum scale of 
service provision requires this type of administrative centralization. An organization like Catholic 
Charities might be thought to be administratively centralized, but still exist in a polycentric order 
of charitable service providers. Likewise, the network of local governments across any particular 
state might be considered administratively decentralized, but many will act as monocentric ser-
vice providers within their jurisdiction.
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for making what can be a life-or-death decision for potential recipients. 
With respect to co-production, we explain how polycentricity will more 
effectively elicit co-production by the recipients of aid than will mono-
centricity. Interaction among the Samaritan’s dilemma, co-production, 
and polycentricity can reverse the implication of the standard analysis of 
redistribution by showing how aid may successfully be provided at the 
local level. Not only can aid effectively be provided through a polycen-
tric system, but doing so may be able to overcome some of the most 
serious negative consequences associated with our current system of 
administratively centralized aid provision. After we explore these con-
cepts and their relevance for ‘social policy,’ we shall examine some illus-
trations and applications of our thesis.

Charity, Futurity, and Redistribution

The Samaritan and his dilemma can be generalized or universalized by 
recognizing that it speaks to a widespread quality of human nature for 
people to render assistance when they come across instances of need. 
While need is typically objectified through such measures as percentages 
of median income and indexes of poverty, it ultimately resides in the 
affective sentiments held by some people toward the observed situation 
of others in society. A needy person is thus someone whose observed 
situation activates sympathetic feelings from other people. It is doubt-
ful, however, that “charity” is a useful description of those feelings 
because they pertain to the instant of observation and do not extend to 
possibilities beyond the moment of observation. The surface sentiment 
is activated by observation at some point in time t1, but beneath that 
superficial observation lies some notion of future prospects for the sub-
jects of observation. These future prospects are expressed by the notion 
of futurity. While purely charitable impulses may be activated at par-
ticular moments and lead a donor to give aid without any expectation 
of a behavioral change on the part of the recipient, generally donors 
surely prefer that their assistance help the recipient achieve a better tra-
jectory for his or her life. That is to say, the donor wants to enhance the 
recipient’s future prospects; this is what we mean by ‘futurity’.
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Hayek, in volume two of Law, Legislation, and Liberty (1976), 
describes how life outcomes are determined in part by skill and hard 
work, and part by luck. It is this element of luck that leads him to 
justify a minimal welfare state in order to ensure that those who 
are plagued by bad luck don’t fall into destitution. With the right set 
of incentives in place, a minimal safety net can encourage individu-
als to rely on aid only when needed, and for only as long as needed. 
Yet this set of incentives is difficult to design. While donors may want 
to assist those who are temporarily disadvantaged due to an unfortu-
nate set of circumstances, it is nearly impossible ex ante to distinguish 
between those individuals who will use the extension of aid to improve 
their future prospects and those who will use it to reduce their efforts to 
support themselves. Even if the actual distribution of empathy in soci-
ety varies widely, it is undeniable that the sight of people in need often 
invokes sympathetic responses to render comfort and assistance in some 
degree. Few donors would want to see their donations transformed 
into increased leisure for recipients, yet many might support donations 
that promoted a strengthened effort by recipients to contribute to their 
human capital.

Though donors surely hope that recipients will have a different future 
in consequence of receiving aid, our public redistribution system has 
created a situation whereby donors and their interests are totally sep-
arated from the actions of recipients. In the US, as in most developed 
nations, social welfare programs are funded through taxes and oper-
ated by specialized bureaus. Those bureaus are then allocated a specified 
amount of money to spend on their respective programs. While there 
may be a great many people working in these bureaus who are genu-
inely concerned about the futures of the individuals they are assisting, 
they are trapped in a situation where by law they must provide assis-
tance to all individuals who meet a specified set of criteria. Indeed, 
because a large bureau lacks the knowledge necessary to understand the 
particular situation each aid recipient faces, the only set of criteria they 
can use when doling out aid is the simple set of one-size-fits-all bench-
marks they are given. It is thought worse to commit a type I error—
to fail to grant aid that is warranted—than a type II error—to grant 
aid that should not have been granted. This pattern of errors and their 
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avoidance means that the granting of aid is biased in the direction of 
supporting those who will squander it, relative to those who will use 
it to get back on their feet. This pattern of bias emerges through insti-
tutional arrangements that have divorced the interests of donors from 
those who administer aid programs.

Donors have not always been so far removed from the recipients of 
aid. As Olasky (1992) documents, the early American model of com-
passion held that giving indiscriminate aid was as damaging as was 
turning a blind eye toward the poor. Indeed, prior to the late-1800s 
the very word ‘compassion’ had a different meaning than it does today.4 
Originally, compassion meant ‘suffering with’, and required that any 
person trying to help the poor must be intimately acquainted with the 
particulars of that person’s condition. These early providers of relief 
believed that the key to helping people out of destitution required an 
examination of the whole person. This meant that moral shortcom-
ings needed to be addressed along with physical and economic short-
comings. This theme is also explored by Himmelflarb (1991). Without 
using the term, the narratives Olasky and Himmelflarb tell about early 
forms of relief provision support our contention that successful aid 
provision requires some level of co-production between donors and 
recipients.

Co-production in the context of the early American model of aid 
provision meant that both givers and recipients were required to play an 
active role. It was not merely that the giver and receiver had some influ-
ence on the outcome; rather, it required active participation by both 
giver and receiver in order to produce a mutually beneficial outcome. 
The early Americans realized that the causes of poverty are multifaceted, 
so simple solutions would likely be inadequate. Only by working closely 
with aid recipients and understanding their circumstances and motiva-
tions could aid providers hope to create solutions that would have some 
chance of actually working.

4As Olasky (1992) documents, the late 1800s saw the rise in social work as a profession, in con-
trast to what is now described as social work being a volunteer activity or even a calling.
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Coproduction and the Avoidance of Accidents

It seems often to be assumed that people are naturally provident and 
hard-working, so being in positions of need is a result of chance or lim-
ited capacity, and not a product of choice (Friedman 1953). The offer 
of aid, however, can increase the number of people in a position to need 
aid. This is a simple consequence of moral hazard. Further, if the insti-
tutional environment is structured correctly, it matters little whether 
people are naturally provident and hardworking or not. As long as the 
structure of incentives entices people to be hardworking, their natural 
proclivities are of little consequence. An institutional environment that 
is both polycentric and encourages relationships of coproduction may 
allow providers of aid to determine ex ante which potential recipients 
will use the aid to invest in their futures, versus those who will use it 
merely to increase their leisure time.

There is a well-developed economic theory of accidents (for instance, 
Shavell 1987) that is directly relevant for relating co-production to these 
questions of charity, futurity, and polycentricity. This theory notes that 
there are not only direct costs to accidents, but also costs to avoiding 
accidents. While there is controversy over whether automobile acci-
dents rise with increases in vehicle speed per se or rise with increases 
in the variance of the speed at which cars are traveling (Lave 1985), 
there is no doubt that automobile fatalities could be nearly avoided if 
everyone were to drive at no speed higher than, say, 20 miles per hour. 
That no one wants to drive so slowly involves an acceptance of risk to 
be able to arrive at destinations more quickly. Regardless of the relation 
between speed and accidents, there are also various actions drivers and 
carmakers can take that would increase or reduce the risk of accidents. 
A manufacturer can produce a car with such features as air bags and 
shatter-resistant windshields. Highways can be built in various ways 
with different safety qualities engineered into their construction. For 
instance, four lane roads are safer than two lane roads, though they are 
also more expensive. Whatever forms of safety is embedded in those cars 
and highways, safety is nonetheless a matter of co-production between 
drivers and the builders of cars and highways. It is well recognized that 
the construction of cars with more safety features will reduce the care 
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that drivers take because these features allow people to feel safer when 
they are driving more recklessly (Peltzman 1975). Cars do not harm 
people; people driving recklessly in cars harm people. If the incentives 
are appropriately aligned to encourage people to drive more safely, fewer 
accidents will result. This is what we mean when we say that safety is a 
matter of coproduction.5

Being in a position of need is similar to being in an accident. While 
both destitution and accidents may be partially attributable to unfore-
seeable, random circumstances, to a significant extent they are also 
products of choice. Henry Fawcett’s (1871) tale of Robinson and Smith 
in Pauperism helps to illustrate this point. In Fawcett’s story, both gen-
tlemen were blue-collar workers who entered adulthood with similar 
skills and in similar occupations. From that common point of depar-
ture, their lives diverged due to different choices they made and actions 
they took. Robinson performed his job conscientiously, was frugal in his 
spending, and spent time studying to become eligible for higher- paying 
positions. In contrast, Smith performed his job in so-so fashion, did not 
devote time to preparing to secure higher-paying positions, and instead 
spent all of his earnings, much of it on amusement. By the time both 
reached retirement age, Robinson was well-to-do and had accumulated 
a good sum of capital through his saving during his working years. 
Smith had accumulated no capital through saving and retired at a simi-
lar earnings level to where he began.

Though Fawcett’s story focuses on the life choices each man made, 
it is possible to incorporate some degree of chance into the narrative. 
We can imagine a scenario in which an economic downturn hits and 
both men lose their jobs due to layoffs unrelated to their performance. 
However, as with the literature on the economic theory of accidents, 
there are steps that each man can take to minimize the chance that 
serious economic harm befalls him in this circumstance. For example, 
immediately after being laid off, we can imagine Robinson actively try-
ing to find a new job, perhaps studying for a new certification so he can 
shift into another, less-vulnerable occupation. We can imagine Smith 

5While it is probably more accurate to declare that accidents are jointly caused than to describe 
them co-produced, the avoidance of accidents is a matter of co-production all the same.
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taking the job hunt less seriously, sending out a few resumes, but spend-
ing much of his time enjoying his newly-found leisure. Though both 
men were laid off through no fault of their own, it is highly likely that 
the steps Robinson takes will allow him to find a new job before Smith.

An outside observer, or a strict follower of the orthodox approach to 
public finance, who is unfamiliar with these details may conclude that 
Smith was a candidate for aid and that Robinson was someone who rea-
sonably could provide such aid. To be sure, Smith’s utility could have 
been raised by reallocating some of Robinson’s earnings to him. Yet 
by the very structure of the story, Smith could have achieved a similar 
outcome had he been willing to act similarly to Robinson. Indeed, one 
major problem with the orthodox theory is that it evaluates the need for 
aid at some instant in time, where some genuinely dynamic approach 
would be more informative. Only through a holistic understanding 
of the circumstances surrounding Robinson and Smith’s relative cir-
cumstances could a person determine an appropriate course of action. 
Monocentric systems by their very nature reduce these complex sets of 
circumstances into easily-manageable options and associated statistics, 
upon which proposed policy actions are based.

This simple story powerfully illustrates why co-production must be 
taken into account if we expect aid meaningfully to change a recipient’s 
future options. Robinson and Smith were both eligible for unemploy-
ment benefits when they were laid off, but only Robinson used them 
as they are meant to be used—as short-term measures to help a per-
son avoid destitution while looking for a new job. The provision of aid 
by itself cannot change a person’s future. Yet the provision of aid cou-
pled with a sincere desire to succeed can result in a positive outcome. 
For the most part, public assistance programs operate by giving what 
are effectively gifts to recipients. It is easy for governments to spend 
money. This is something they do well, meaning that account balances 
are emptied by the end of the fiscal year. In contrast to this setting for 
redistribution, co-production would enlist participation by the recipient 
of aid in developing capacities that would obviate the need for aid in 
future years. But how might co-production be activated? Our thesis is 
that the prospects for its activation are stronger when aid is organized in 
polycentric fashion than when it is organized in monocentric fashion.
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Polycentricity, Monocentricity, and the Problem 
of the Helper of Last Resort

A national system of support is monocentric. With a monocentric 
arrangement, there is a ‘helper of last resort’. Normal human senti-
ments being what they are, someone in the position choosing between 
offering aid and letting someone starve (or suffer a similar fate), is 
highly likely to offer aid. In this respect, it is reasonable to conceptu-
alize a representative Samaritan as facing three options in relation to a 
potential recipient of aid, recognizing that the Samaritan is thinking in 
terms of present values over some relevant future. A reasonable prefer-
ence ordering for the Samaritan is as follows: (1) the recipient becomes  
self-supporting, (2) the recipient subsists on aid, and (3) the recipient 
starves or suffers a similar fate. The Samaritan would dearly love (1) to 
result while having no stomach for being responsible for (3). The out-
come of this situation will be (2), unless the recipient has a strong desire 
to achieve (1) and avoid (2). In this situation, though, it is the recipient 
and not the Samaritan who controls the recipient’s future state.

This preference ordering, and the tendency for outcome (2) to 
prevail, can easily be seen in the current fight to reform the U.S. 
Supplemental Nutrition Assistance Program (SNAP). The current bill 
attempts to overcome the problem of increasing reliance on food assis-
tance among Americans by instituting stronger requirements for receiv-
ing aid. Critics of the bill, including the Catholic Bishops of America, 
claim that it “could cause as many as 2 million individuals to lose their 
benefits, and potentially remove state flexibility in 42 states”.6 Though 
critics and proponents alike recognize the perverse incentives built into 
the current system, if reforming it in an attempt to achieve outcome 
(1) results in a situation whereby there is potential for outcome (3) to 
emerge, then sticking with the current system is perfectly reasonable, 
despite its tendency toward outcome (2).

6http://www.usccb.org/issues-and-action/human-life-and-dignity/agriculture-nutrition-rural-is-
sues/joint-letter-to-congress-on-2018-farm-bill-2018-04-18.cfm.

http://www.usccb.org/issues-and-action/human-life-and-dignity/agriculture-nutrition-rural-issues/joint-letter-to-congress-on-2018-farm-bill-2018-04-18.cfm
http://www.usccb.org/issues-and-action/human-life-and-dignity/agriculture-nutrition-rural-issues/joint-letter-to-congress-on-2018-farm-bill-2018-04-18.cfm
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Why can’t the Samaritan induce unwilling recipients (perhaps call 
them Slackers) to become self-supporting rather than subsisting on aid? 
The answer is that the monocentric Samaritan cannot make a credible 
commitment that would induce the Slacker to pursue a self-supporting 
way of life. The Samaritan might wish the Smiths he faces would act 
like Robinsons, but he has no tools to bring this outcome about. The 
only tool he has for accomplishing this is to let some of the Slackers 
starve, which would induce the other Slackers to change their pattern of 
activity. Misery, in this case, would have both a didactic purpose and a 
clear social function. We may doubt, however, whether the Samaritan’s 
sensibilities would allow such action. The mere existence of a position 
of aider of last resort places responsibility for what are effectively life-or-
death decisions on the holders of that position. Normal human sympa-
thies are surely likely to choose life, thereby leading Slackers to subsist 
on aid rather than becoming self-supporting.

With polycentric arrangements, however, there is no helper of last 
resort. With localized, overlapping jurisdictions of assistance, there 
are many sources of assistance but no single helper of last resort. 
Polycentricity reduces the ability of Slackers to game the system 
because the Samaritans are no longer makers of life-or-death deci-
sions. For instance, a local aid office can tell the Smiths in the local-
ity that to receive aid they must show up for work punctually and be 
suitably dressed. Moreover, they must exhibit courteous demeanor 
toward co-workers and customers. The imposition of such require-
ments when pursued over some duration of time might even convert 
some Smith-types into Robinson-types. Those requirements would in 
any case appear to be credible to the Slackers because the local group 
of Samaritans is not responsible for the Slacker’s fate. Polycentricity 
accommodates the imposition of conditions on aid which promotes 
co-production. Hence, the Samaritan’s dilemma can explain how 
redistribution can be carried out effectively only at local levels of gov-
ernment, contrary to what Musgrave and subsequent public finance 
theorists have tended to hold.

A polycentric system of aid provision, it should be noted, would 
improve outcomes for both recipients and donors. If a potential 
recipient is unwilling or unable to meet the conditions imposed by 
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one provider, he can choose to apply for aid with a different pro-
vider. Let’s say the donor agency in the first system requires its 
recipients to work 40 hours a week and provides access to a list of service- 
sector jobs to help them achieve these goals if they are unable to find 
a job. Continuing the illustration, let’s say the donor agency in the  
second system requires its recipients to work only 30 hours per week, but 
provides access to a list of manual labor jobs. In this case, the  potential 
recipient can choose which option is most attractive to himself, and 
each donor agency can encourage coproduction under the terms it finds 
most attractive. Furthermore, and most significantly, there is no donor 
whose action appears to the donor to determine the fate of the recipient. 
Within a polycentric system with, say, 1000 donors, each donor’s action 
has a negligible impact on how the recipient ultimately fares.

Illustration and Application

Co-production has been shown to be a successful way to overcome 
collective action problems in a variety of areas. In Nigeria, the crea-
tion of urban infrastructure is guided by the people who will be using 
it, thereby ensuring it will be useful to those it is intended to benefit 
(Ostrom 1996). In many areas, the cooperation of the community with 
the public police force has yielded a higher level of protection than 
policing without community involvement. In this case, instances that 
may have been conflictual in the past turned into situations of coop-
eration (Ostrom et al. 1978). The delivery of health services, too, has 
been shown to benefit from a higher level of participant involvement 
(Dunston et al. 2009). If participant involvement in both private and 
public affairs has been shown to produce broadly beneficial outcomes, 
then there is reason to believe that co-production in aid to the disadvan-
taged will yield similar results.

Ultimately, however, whether co-production in the provision 
of public aid will yield beneficial results is an empirical question. 
Consequently, we find it useful in this section to examine an example of 
a set of private programs that employ extensive use of co-production in 
their anti-poverty efforts, as compared to federal programs that do not 
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aim to use this tool. It should be mentioned at the outset that under-
standing the success of private initiatives is somewhat complicated, 
given that private initiatives exist within the same ecology that includes 
public alternatives. Consequently, it might be the case that the individ-
uals who select themselves into these private programs already have an 
active desire to improve their socioeconomic situations, as compared 
to those who opt for the public alternative. In the context of our illus-
tration, however, this seeming difficulty has some advantages. For one, 
it helps us understand the necessity of co-production in improving life 
outcomes among the economically disadvantaged. If it really is the case 
that those who are most eager to change their lives enroll in the pri-
vate alternatives, and if these private programs do actually help encour-
age upward mobility, then we have some evidence for our claim that 
encouraging co-production can help overcome Samaritan’s dilemmas. 
Secondly, because these private organizations do not have to act as help-
ers of last resort, but instead operate within an ecology of aid-providing 
enterprises, this helps us to understand how imposing conditions on the 
receipt of aid can be beneficial for both the donor and the recipient.

The problem with many centrally-administered programs is that they 
are often by necessity (due to resource constraints) one-size-fits-all in 
nature. The Temporary Assistance for Needy Families (TANF) program, 
for example, provides monetary aid to anyone who meets a pre-specified 
set of criteria. Yet the reasons any individual can give for being down on 
his luck differ from person to person. A program that is able to under-
stand on a fundamental level why an individual is poor to begin with 
can muster a fuller set of tools to help him get back on his feet. This is 
what the nonprofit Nurse-Family Partnership program aims to do.7

The Nurse-Family Partnership was founded in 1977 by David Olds, 
who had recently received his Ph.D. from the Cornell School of Human 
Ecology. Olds was intensely interested in how understanding the net-
works within which an individual resides are important for understand-
ing both their internal constitutions and life outcomes. He understood 

7The information on the Nurse-Family Partnership is pulled primarily from two sources. 
Goodman (2006) provides much of the historical information. A comprehensive literature review 
by the Coalition for Evidence-Based Policy (2014) provides much of the statistical information.
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that breaking the cycle of intergenerational poverty and dependency on 
aid programs required a holistic approach which got to the root of what 
made these individuals poor in the first place. Olds decided to recruit 
400 low-income families in Elmira, NY to test his method, assigning 
half to his treatment group and half to a control group. Families in the 
treatment group (which consisted mainly of single mothers and their 
children) were visited on a regular basis by trained nurses, who would 
help disentangle the socioeconomic challenges facing these young 
mothers, and work to determine a plan for building a better future. The 
control group received transportation to a local center and were given 
free screening services, prenatal care, and well-child care, but were not 
visited by nurses, and were not assisted with determining a better path 
forward. Olds and his research team were careful to ensure that the 
demographic characteristics and socioeconomic statuses were similar 
between the two groups.

The effects of the program were evaluated in 1986, then again once 
the first-born child of the women in the study reached age 15–19. In 
the first round of evaluation, the incidence of child neglect was signifi-
cantly lower in the treatment group than in the control group. Mothers 
in the treatment group were also more likely to have given up smok-
ing cigarettes and were less likely to have pre-term deliveries than moth-
ers in the control group. The long-term effects, however, show the 
real power of this holistic approach. Mothers who received nurse vis-
its spent 20% less time on welfare than women in the control group,  
were 19% less likely to have unplanned subsequent children, reported 
61% fewer arrests, and 72% fewer convictions than women in the 
control group. The effects on the first-born children of these women 
were also startling; they were 48% less likely to abuse their own chil-
dren, 57% less likely to be arrested, and 66% less likely to have been 
convicted of a crime than children born to control group mothers (as 
of age 19). While there were no discernable effects on educational or 
work outcomes in the Elmira group, subsequent repetitions of this con-
trolled experiment in Memphis and Denver did find positive long-term 
impacts on performance in school, along with the development of ben-
eficial lifetime skills that was particularly pronounced among children 
born to mothers with low cognitive abilities and/or mental health.



14 Samaritan’s Dilemmas, Wealth Redistribution, and Polycentricity     307

Certainly, the mothers who chose to enroll in these experiments did 
so because they actively wanted to improve their prospects for achieving 
a better life. Yet this is surely the case for mothers in both the treatment 
and control groups. The two sets of mothers must surely be regarded 
as being identical with respect to wishing to improve the prospects for 
their children’s futures. What differs is the institutional frameworks that 
confronted the different groups. Participants in the treatment group 
were faced with an arrangement that enlisted the mothers in a relation-
ship of co-production with the visiting nurses, which led these moth-
ers act so as to create better lives for themselves and their children. The 
mothers in the control group, by contrast, were not drawn into any 
framework of co-production.

This program can be sharply contrasted with the experience of most 
states under the TANF program mentioned above. With the passage of 
the Personal Responsibility and Work Opportunity Reconciliation Act 
(PRWORA) by President Clinton in 1996, TANF replaced the Aid to 
Families with Dependent Children program, which had provided cash 
grants to low-income families since it was put into place as part of the 
1935 Social Security Act.8 TANF did impose conditions on the receipt 
of aid that had not previously existed, including work requirements and 
five-year total lifetime limits for recipients. It also ceased the reimburse-
ment structure that had operated during the AFDC years, and instead 
gave block grants to the states to encourage them to economize on their 
anti-poverty spending. Within this framework, states were granted wide 
latitude to design their own programs, so long as they met the criteria 
imposed upon them at the federal level.

Though the PROWRA did encourage states to design their own wel-
fare systems within the boundaries set by Congress, ultimately the wel-
fare system still operated within a monocentric arrangement of bureaus 
and agencies whose programs generally were not incentivized to exper-
iment with any sort of co-production. Since funding was contingent  

8Originally, the Aid to Families with Dependent Children program was called the Aid to 
Dependent Children program. The name was changed in 1962 to reflect the changed focus of the 
program.
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on hitting specified performance targets and incorporating federally- 
determined provisions, states were incentivized to design their systems 
to maximize their federal funding. Further, states were disincentivized 
to push responsibility for running these aid programs down to lower 
levels of government, since they would risk losing federal funding if 
some localities failed to meet these prespecified goals.

This reorganization of the welfare system under the PRWORA was 
based on states’ earlier experience with obtaining waivers out of the 
federal welfare system throughout the late 1980s and early 1990s. This 
was a period in which the welfare rolls had swollen to an unprece-
dented level, and states were granted wide latitude by the Department 
of Health and Human Services (DHHS) to conduct experimental, 
demonstration, or pilot programs, so long as these programs were sub-
ject to rigorous evaluation.9 By the time the PRWORA was passed in 
1996, the DHHS had approved waivers for 45 states for both state and 
local pilot programs. However, incorporating the success of these small-
er-level programs into a centralized scheme removed the flexibility that 
had made many of these pilot programs successful in the first place.

Throughout the late-1990s, it appeared that the 1996 welfare reforms 
had achieved great success. The number of families receiving benefits 
fell, as did the number of unemployed single mothers—and this took 
place without any commensurate rise in the number of people living in 
poverty. This led many to declare that welfare reform had been a suc-
cess. Yet when the economy began contracting in the early 2000s, many 
of these positive trends began modestly reversing course. It continues to 
be an open debate as to whether the positive trends of the late 1990s are 
primarily attributable to the strong economy or to welfare reform.

This debate, however, is misguided. Though the reforms allowed the 
states some latitude to design their own programs, the overall system 
of aid still had a monocentric structure, with the federal government 

9The 1962 amendments to the Social Security Act allowed states to apply to the DHHS for an 
exemption from the AFDC rules in order to conduct pilot programs. However, these waivers 
were not widely used until the late 1980s.
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occupying the apex of that system. While the particular details of the 
welfare programs differed among states, those programs were nonethe-
less constrained by what the federal government proscribed. More sig-
nificantly, states were disincentivized to allow competing jurisdictions 
to emerge at the local level, so they could not effectively encourage co- 
production between givers and recipients of aid.

Yet co-production is occurring regularly between private, small-scale 
providers of aid and local recipients. Both secular and religious organi-
zations work closely with those to whom they provide aid to ensure that 
recipients’ futures are better than their pasts. The problem, however, is 
that many recipients would prefer to seek aid from organizations that 
simply hand out funds with no strings attached. Because these small-
scale organizations exist in the same social ecology as government aid 
programs, many recipients find the latter to be more attractive options 
to alleviate their current wants. With the right incentive structure, many 
who currently subsist on aid would be willing to become productive 
members of society. The current structure simply does not encourage 
self-sufficiency in the same way that a polycentric system would.

Conclusion

Wagner (2010) distinguishes between raising and leveling as alternative 
conceptual frameworks for thinking about issues of social welfare. The 
distinction lies in how it is that the general welfare of the population 
is promoted. A system of taxation and redistribution necessarily aims 
at leveling; the implicit assumption is that the welfare of the popula-
tion can be improved by ensuring that incomes significantly higher than 
the mean are redistributed to those with incomes significantly below the 
mean. Our alternative framework aims to raise the position of the least 
well off without altering the position of those who are already relatively 
well off. To do this requires recognition that doing this entails a system 
based on co-production between suppliers of aid and recipients. Such a 
system, moreover, is sustainable only if it is polycentric, for then there is 
no single supplier of aid who faces ultimate responsibility for what the 
aid supplier would regard as a life-or-death choice.
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In 1962, James M. Buchanan and Gordon Tullock published The 
Calculus of Consent, It contained numerous important analyses of and 
insights into the properties of voting rules and political institutions. 
Arguably its most long lasting contribution, however, was to introduce 
into the public choice literature and more broadly political science the 
view that politics is a two stage process in which the rules of the polit-
ical game are first written at a constitutional stage, and the political 
game then played under these rules at a later stage, which we might call 
the parliamentary stage.

Throughout his long and productive subsequent career, James 
Buchanan laid great stress upon the important role constitutions can 
play in the political process, both facilitating collective action by citi-
zens, and constraining the State. He clearly thought of constitutions 
as an essential part of the political process, and when discussing how 
this process might be improved, he often recommended changes in the 
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constitution. In this essay, I review some of his analyses and recommen-
dations for constitutional reform. Buchanan’s oeuvre is so vast that it 
would be impossible to review all of his suggestions for constitutional 
reform. I shall, therefore, limit my discussion to a handful of what I 
regard to be his most important and representative recommendations. 
Following this review, I shall examine the need for and possibility of 
major constitutional reforms in the United States and the European 
Union.

The structure of the essay is a follows. I begin appropriately 
enough with The Calculus of Consent (1962), Section “The Calculus 
of Consent”. In Section “The Limits of Liberty”, I discuss what I 
regard as Buchanan’s most important analysis of constitutions fol-
lowing The Calculus, The Limits of Liberty (1975). Section “Further 
Recommendations for Constitutional Changes” looks briefly at sev-
eral later works, which deal with constitutional issues. In Sections 
“Constitutional Change in the United States” and “Constitutional 
Change in the European Union”, I turn to the questions of constitu-
tional reform in the United States and the European Union, viewed 
from the perspective of Buchanan’s work. Conclusions are drawn in the 
final section.

The Calculus of Consent

The Calculus of Consent was James Buchanan’s first, extensive exer-
cise in what would later be called “constitutional political economy.” 
The stated objective of the book was to describe “what we think a 
State ought to be” (Buchanan and Tullock 1962, p. 3, italics in origi-
nal). Thus, unlike most of public choice, the book can be regarded as a 
largely normative exercise to show both how the institutions of the State 
can be better understood using the methodology of the economist, and 
how they can be better designed for making collective decisions.

As noted above, The Calculus is built around a two-stage depiction 
of the political process in which the rules of the polity—voting rules, 
electoral rules, etc.—are chosen at the constitutional stage of the pro-
cess. Early in the book they confront the infinite regress problem. 
What voting rule should be used at the constitutional stage to choose  
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voting rules for the subsequent stage? They circumvent this infinite 
regress by assuming that unanimity can be reached on the features of 
the original constitution, and any changes to it (Buchanan and Tullock 
1962, p. 6). Although individuals are likely to have different views or 
preferences concerning the policies they would like to see the State 
implement, the long-run nature of the decisions to be made at the con-
stitutional stage introduces considerable uncertainty about the conse-
quences of different voting rules and institutions in the minds of those 
writing the constitution. Buchanan and Tullock (1962, pp. 78–79) 
claim that this uncertainty will suffice to produce unanimity at the con-
stitutional stage thereby resolving the infinite regress problem.

The use of uncertainty by Buchanan and Tullock to achieve unan-
imous agreement on the constitution resembles John Rawls’s intro-
duction of a veil of ignorance to achieve unanimity on the content of 
a social contract (Rawls 1972, p. 136 ff.). Indeed, although the origi-
nal addition of The Calculus contained no index, a reprint of the book 
by the Liberty Fund in 1999 added an index and refers to the discus-
sion of uncertainty on pp. 78 and 79 as “the veil of uncertainty,” even 
though the word “veil” appears nowhere in the text. Rawls’s treatise 
constituted a major revival of the contractarian approach in philoso-
phy, and The Calculus is very much in the contractarian tradition. In 
later works Buchanan championed and defended Rawls’ work (e.g., 
Buchanan 1976).

In an appendix to The Calculus Buchanan defends the contractarian 
nature of the analysis in the book against the oft made criticism that 
states do not in reality emerge from a state of anarchy through a social 
contract. “The relevance of the contract theory must lie, however, not in 
its explanation of the origin of government, but in its potential aid in 
perfecting existing institutions of government” Buchanan and Tullock 
1962, p. 319). And a bit later, “Discussion must be concentrated on 
the ‘margins’ of variation in political institutions, not on the ‘totality’ 
of such institutions, and the relevant question becomes one of the cri-
teria through which the several possible marginal adjustments may be 
arrayed” (p. 320). Thus, circa 1962 James Buchanan clearly believed 
that constitutions were an important, indeed, fundamental component 
of the political process, and that they could be changed, at the margin 
at least, to improve the working of this process.



318     D. C. Mueller

The Limits of Liberty

Following the rather calm “Eisenhower years” of the 1950s, the United 
States entered into a rather turbulent period in the 1960s. John F. 
Kennedy, Martin Luther King Jr., and Robert Kennedy were all assassi-
nated. Civil rights demonstrations led to violent confrontations in the 
South, opposition to the expanding war in Vietnam brought protests 
across the country. By the late 1960s this unrest had spread to college 
campuses. Buchanan became personally caught up in the turbulence 
in 1968 when he left the University of Virginia and moved to UCLA. 
Shortly after his arrival, UCLA students demonstrated and occupied 
buildings on campus. Buchanan was not pleased by the university admin-
istration’s response, and quickly departed for what was then called the 
Virginia Polytechnic Institute (VPI) in Blacksburg, Virginia, where he 
and Gordon Tullock founded the Center for the Study of Public Choice.

Buchanan’s 1975 book, The Limits of Liberty, is a reflection upon and 
reaction to the events of the late 1960s and early 1970s. In the book he 
contrasts the “orderly anarchy” that existed on university campuses in 
the relatively tranquil 1950s with the atmosphere in the early ’70s.

Consider the situation in the orderly anarchy that was the univer-
sity community in the late 1950s. Although there may have been a few 
notable exceptions, most university communities were then character-
ized by relatively pure standards of free expression. Almost any student 
or faculty group could invite almost any speaker on almost any subject 
in the assurance that the event would be allowed to take place without 
disruption. The intellectual environment of the university embodied free 
expression, and expectations were made on the basis of this fact. In the 
1960s, much was changed…Can anyone seriously dispute the statement 
that the quality of the intellectual environment was lower in 1970 than it 
was in 1960? And, once commenced, how can erosion be stopped? How 
can behavioral standards, which allowed the university community to 
remain an ordered anarchy for so long, be recovered once they are lost? 
(Buchanan 1975, pp. 122–123)

Alas, free expression on American university campuses is, if anything, 
more restricted today than it 1970.
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In the appendix to the Calculus, Buchanan sole authored, he cites 
Immanuel Kant’s social contract theory as an influence on his thinking 
(p. 316). Later Buchanan would remark that he and Tulloock more or 
less consciously had the U.S. Constitution in the back of their minds 
when they wrote the Calculus. Kant was one of the greatest, and most 
optimistic of the Enlightenment thinkers, and some of this optimism 
is visible in the Calculus. The events enfolding in the United States after 
its publication altered Buchanan’s views about both the United States 
and the role a constitution must play in the political process. Immanuel 
Kant gives way to Thomas Hobbes.

I have come to be increasingly disturbed by this basic optimistic ontology 
[in The Calculus ]….I have found myself describing what I observe as “con-
stitutional anarchy” rather than any institutional translation of individual 
values into collective outcomes. In the 1970s much to be explained does 
not seem amendable to analysis that incorporates positive-sum institu-
tional processes. Zero-sum and negative-sum analogues yield better explan-
atory results in many areas of modern politics… (Buchanan 1975, p. 7).

Thus, in contrast to The Calculus, The Limits of Liberty is much more 
concerned with understanding why states may fail to advance the inter-
ests of their citizens, why they may provide bads. Where the Calculus 
focused on the productive State providing public goods that benefitted 
all, The Limits of Liberty concentrated on the protective State, a state that 
shielded individuals from their fellow citizens and indeed the State itself 
(1975, pp. 68–70). Where The Calculus analyzed voting rules and other 
democratic procedures, The Limits of Liberty proposes specific constitu-
tional constraints on what the State can do.

On page 47 of The Calculus a section appears entitled, Minimal 
Collectivization—The Definition of Human and Property Rights. The 
section consists of two paragraphs and in fact contains no definitions of 
rights. Instead, the authors explain why “it will be useful to ‘jump over’ 
the minimal collectivization of activity that is involved in the initial defi-
nition of human and property rights…”. The contrast with The Limits 
could not be greater. While much of The Calculus is concerned with the 
choice and properties of various voting rules, the focus in The Limits is 
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on the selection of rights to be written into the constitution. Although 
Buchanan’s concept of rights can be construed broadly, the analysis and 
examples provided seem most appropriate for property rights.

Buchanan envisaged individuals negotiating a constitutional contract 
from a state of anarchy in which some well-defined, primitive property 
rights already existed. Each individual has an endowment of goods to 
consume or to trade with others, or more broadly, each individual pos-
sesses a set of preferences and capacities he or she can use to acquire 
goods. Each individual is unique and “owns” herself. Over the course of 
several chapters, Buchanan describes how and why rational individuals 
would agree to establish contractual rights that would lift them out of 
anarchy.

In the appendix to The Calculus cited above, Buchanan defended the 
contractarian approach from the criticism that its adherents actually 
believed that states came into existence through some unanimous agree-
ment on a social contract. Much of the discussion in The Limits of the 
move from anarchy to a constitutional democracy, however, seems to 
suggest that such moves would not only be desirable, but feasible. For 
example, Buchanan cites with favor Harold Demsetz’s (1967) account 
of how Canadian Indians moved from an anarchy in which beaver-skins 
were regarded as common property to a state in which private property 
rights over beavers were established (pp. 22–23). Thus, Buchanan seems 
to want to legitimize the protective state by a prior unanimous agree-
ment that created it.

Here it is perhaps useful to highlight another important difference 
between The Calculus and The Limits. In the former, uncertainty at the 
constitutional stage was crucial for getting unanimity on, say, the opti-
mal voting rule. No uncertainty need be assumed in the state of anar-
chy described in The Limits to get people to agree to a set of rights that 
will make everyone better off in the future. This point was first formally 
pointed out by Christian Müller (1998). Buchanan, however, seems to 
have been aware of it.

I have tried to examine the prospects for genuine contractual renegotia-
tion among persons who are not equals at the stage of deliberation and 
who are not artificially made to behave as if they are, either through 
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general adherence to internal ethical norms or through the introduc-
tion of uncertainty about post-contract positions. It is for this reason 
that a return to the conceptual emergence of contract from Hobbesian 
anarchy has been necessary to develop my argument. (Buchanan 1975,  
pp. 175–176)

The protective State consists of a set of rights and rules that pro-
tect individual citizens from one another, and all citizens from the 
State. The existence of rights and rules is a form of social or legal cap-
ital. With time individuals learn to abide by the rules, respect others’ 
rights, and exercise their own rights. It is the existence of these legal 
institutions and the behavior they foster that distinguishes life in civil 
society from life in Hobbsian anarchy, and explains why life in a civil 
society is superior to life in anarchy. Abiding by the rules and respect-
ing others’ rights constitutes a form of n-person prisoners’ dilemma, 
however. If all individuals believe they are better off in the long run by 
abiding by the rules, the cooperative solution to the dilemma will be 
sustained. Economic developments, technological change, and changes 
in underlying preferences may, however, distance the prevailing rights 
and rules from the set which would emerge from a new constitutional 
bargain. Individuals, who feel disadvantaged by the current rules, will 
be tempted to break them. As more and more people break the rules, 
a community’s legal capital erodes and it slides back toward a state of 
anarchy. This is what Buchanan thought he saw happening in the 
United States in the 1970s.

How can a community respond to such a loss of social and legal 
capital?

There are two ways a community can respond to an increasing “dis-
tance” between the status quo and the set of renegotiation expectations 
for a large number of its members. It may, first of all, increase resource 
commitments to enforcement…Second the community may attempt 
to renegotiate the basic agreement, the constitutional contract itself, so 
as to bring this distance back to acceptable limits…In practice, the only 
alternative may be that of attempting to renegotiate the basic constitu-
tional contract, at least along some of the margins of possible adjustment. 
(Buchanan 1975, p. 77).
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In Chapter 10 Buchanan elaborates upon what is needed to rec-
tify the sorry situation in the United States in the early 1970s. Here 
the focus is not so much on rowdy college students and Vietnam pro-
testers, but on “the threat of Leviathan,” discussed at greater length in 
Chapter 9. Buchanan attributes many of the problems he has identified 
in the United States of the 1970s to the great expansion of the size of 
the state that began under Roosevelt in the 1930s, and the overreach by 
the Supreme Court. What was needed was a “constitutional revolution.” 
By this Buchanan meant

…basic non-incremental changes in the structural order of the commu-
nity, changes in the complex set of rules that enable men to live with 
one another, changes that are sufficiently dramatic to warrant the label 
“revolutionary”…

A central hypothesis of this book is that basic constitutional reform, even 
revolution, may be needed. The existing legal order may have lost its 
claim to efficiency, or, in a somewhat different sense, to legitimacy. At the 
very least, it seems time that genuine constitutional change be considered 
seriously. (Buchanan 1975, pp. 168–169)

Thus, I think it can be safely said that in the book, The Limits of 
Liberty, James Buchanan both thought that significant reforms were 
desperately needed in the United States, and that they were also feasible.

Further Recommendations for Constitutional 
Changes

In this section I briefly discuss a few later contributions by Buchanan 
that offered suggestions for constitutional reforms.

The Power to Tax

In The Power to Tax the State (Leviathan) is modeled as a monopo-
list (Brennan and Buchanan 1980). This Leviathan seeks to maximize 
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its revenues from taxation. They admit that this assumption is some-
what unrealistic, but defend it on the basis of the analytic insights it 
produces. Because of the distortions and disincentive effects of taxation, 
tax revenue can be assumed to be a concave function of the tax rate, 
R(t), a function made famous by Arthur Laffer. A revenue-maximizing 
Leviathan chooses the tax rate corresponding to the peak of the Laffer 
curve.

Substituting the assumption of a revenue-maximizing dictator for 
a benevolent dictator leads to many striking differences with conven-
tional models of taxation and the State. A typical exercise in optimal 
taxation usually would, for example, begin with the assumption that an 
exogenously given fixed amount of revenue must be raised. It then pro-
ceeds to analyze how this revenue can be raised with the least amount 
of dead weight loss. Lump sum taxes are ideal, since they produce no 
distortions in behavior, but are rather rare. Broad-base taxes are bet-
ter than narrow-base ones, because a given amount of revenue can be 
raised with a lower tax rate through a broad-base tax causing fewer 
distortions. This conclusion gets “stood on its head” once the State is 
viewed as a revenue maximizer. Narrow-base taxes are now superior, 
because they limit the amount of revenue the State can extract from 
the citizens. Definitions of income, which exclude some potential com-
ponents like the implicit rents earned by homeowners, are superior to 
broad definitions (Chap. 3). Taxes on individual commodities are supe-
rior to general sales or value-added taxes (Chap. 4). One explanation 
for the relatively small size of the federal government over the nine-
teenth century might simply be that it was constrained to a fairly small 
set of revenue sources.

Where the last chapter of The Limits of Liberty was fairly short on 
specific proposals for a new constitution, The Power to Tax is replete 
with them. Constitutional rules regarding money expansion or infla-
tion targets appear, as do limitations on public deficits (Chap. 6). 
Earmarked taxes are better than general taxes, because they force the 
state to provide a public good in exchange for more tax revenue. More 
generally, Knut Wicksell’s (1896) proposal that each expenditure item 
in the state’s budget be tied to a specific tax to finance it, combined 
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with a requirement of a super majority (5/6ths) to authorize any 
expenditure would be desirable (Chap. 7).

In Chapter 9, Brennan and Buchanan extol the advantages of fed-
eralist states over unitary states, because with federalism the threat of 
citizen exits at lower levels of government constrains regional and 
local Leviathans’ abilities to tax without providing corresponding pub-
lic goods. The importance of federalist institutions in constraining 
Leviathan and, more generally, in promoting individual liberty was 
stressed by Buchanan many times. “I suggest that a coherent classi-
cal liberal must be generally supportive of federal political structures, 
because any division of authority must, necessarily, tend to limit the 
potential range of political coercion” (Buchanan 1995 [1996], p. 259). 
Upon the collapse of communism in East Europe, Buchanan also 
expressed hope that Europe would develop a set of federalist structures 
that would protect individual liberties (Buchanan 1990).

The Power to Tax constitutes Buchanan’s fullest statement of how 
Leviathan might be constrained. All of the work in forging these con-
straints must be done at the constitutional stage. As with Hobbes’s 
monarch, in the model of Brennan and Buchanan once the social con-
tract cum constitution is signed, Leviathan is essentially unfettered 
except for the constraints written into the constitution.

The Reason of Rules

The Reason of Rules (Brennan and Buchanan 1985), is to a large extent a 
methodological treatise. The authors wish to demonstrate the superior-
ity of a constitutionalist/contractarian approach to the study of politics 
over a non-contractarian approach. Thus, the book takes up and extends 
the arguments Buchanan put forward in the appendix to the Calculus of 
Consent and in The Limits of Liberty.

A noncontractarian is portrayed as believing that some ideal set of 
outcomes from the political process, a definition of the “public good,” 
is “out there” and the task of the social scientist or social engineer is to 
discover what this “public good” is, and then bring it about. In contrast, 
the contractarian starts with the individual and his/her preferences and 
desires. Political outcomes emerge from the interactions of individuals 
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in the political process, just as allocations of private goods emerge from 
the interactions of individuals in markets. If all citizens have agreed 
on what the rules of the political game are, then the outcomes of the 
political process might be judged as good, because they emerged from a 
mutually agreed upon set of rules. It is the means by which the political 
outcomes are obtained that gives them normative value, not some exter-
nally imposed definition of the public good.

As its title suggests, the book is much concerned with the existence of 
rules and their effects on social outcomes. Rules can improve social out-
comes by eliminating uncertainty about the actions of others. In much 
of The Reason of Rules the authors appear to be referring to rules imbed-
ded in a constitution. Their notion of rules is much broader than this, 
however, and includes things like rules of the road (1985, pp. 7–12).

The authors discuss how and why an individual’s decision in a private 
market differs from the same individual’s decision when voting (1985, 
Chap. 5). Both authors have written on this topic several times else-
where. Here the emphasis is on inter-temporal problems. An individual 
who takes out a loan to start a business faces uncertainty about future 
demand, costs and so forth. She knows, however, that she will be in 
charge of the business, and thus can react to developments in an opti-
mal way. A voter contemplating whether the government should issue 
debt to finance a given project has much less, indeed, essentially no con-
trol over what the government will do in the future. In particular, he 
cannot assume that the government will make optimal choices in the 
future. This introduces a kind of myopia in individuals as voters.

This myopia produces several undesirable outcomes from democratic 
processes—a high-tax trap, an inflation trap, a public-debt trap, and still 
others (1985, Chap. 6). The high-tax trap takes the form of governments 
adopting policies, which lead them past the peak of the Laffer curve. 
Today’s government increases expenditures and taxes to win votes. Over 
time citizens adjust to the higher taxes with behavior that reduces their 
tax obligations. If the tax increase is on income, they may take longer 
vacations, or early retirement. The self-employed may work fewer hours. 
Thus, in the long run the tax increase produces less revenue than it did 
in the short run. A cut in the tax rate might even lead to an increase in 
revenue—in the long run. Because this increase would not immediately 
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occur, in the short run the government is trapped with its high tax rates. 
Voter myopia also leads in fairly predictable ways to the government 
printing too much money (inflation), and running too big of deficits.

As in The Limits of Liberty and The Power to Tax, the proposed solu-
tions to these problems take the form of constitutional provisions deal-
ing with tax rates, increases in the money supply, and a balanced budget 
constraint. The authors also propose that redistribution to the poor be 
dealt with in the constitution (1985, pp. 127–131).

In the closing chapter, Brennan and Buchanan pose the same ques-
tion that Buchanan answered positively in the closing chapter of The 
Limits of Liberty. “Is constitutional revolution possible in a democracy?” 
They answer yes, but recognize the obstacles to achieving such a revolu-
tion. Three things work in favor of such a revolution taking place—the 
undesirability of the status quo, the uncertainty surrounding the effects 
of constitutional choices on particular individuals’ welfare, and the pos-
sibility with a complete constitutional overhaul of making side pay-
ments to compensate those who think they will lose as a result of some 
changes. More than two decades after the publication of The Calculus 
Buchanan still believed constitutions could be changed to improve indi-
vidual welfare.

Politics by Principle, Not Reason

The Calculus contains an extended discussion of the simple major-
ity rule. Some of it is positive, as the analysis of logrolling (Chaps. 10  
and 11), but most of it is critical, and Buchanan criticized this rule on 
many other occasions. By the end of the twentieth century, however, he 
seems to have decided to accept the fact that the simple majority rule 
will continue to be the universal choice of legislative bodies. Politics by 
Principle, Not Reason (Buchanan and Congleton 1998), discusses how 
majoritarian democracy might be constrained so as to produce bet-
ter outcomes. While much of the public choice literature criticizing 
the majority rule focuses on the problem of cycling, Buchanan and 
Congleton are more concerned about the tendency for the majority rule 
to induce redistribution.
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To see the problem, consider a simple prisoners’ dilemma situa-
tion involving, say, the provision of a public good with all row play-
ers having identical payoffs, and all column players having identical 
payoffs. The bottom right-hand box contains the Pareto-inferior Nash 
equilibrium with the two groups free riding and receiving payoffs of, 
say, 5 and 4 per person. The cooperative solution appears in the upper 
left-hand box with payoffs of, say, 12 and 10. As Buchanan often 
stressed neither the initial positions of the players nor the gains from 
cooperation need be ones of equality. If the community uses the sim-
ple majority rule, and the column group is larger, the column play-
ers will gain even more, if they vote to provide the public good and 
combine its provision with a tax that redistributes income from the 
row group resulting in an outcome in the upper right-hand box and 
payoffs, say of 2 and 13. The community’s use of the simple major-
ity rule gives majority coalitions the legal right to steal (redistribute) 
from the minority. Buchanan and Congleton (1998, pp. 23–24) point 
out an important difference between the provision of a public good 
using the simple majority rule and classical prisoners’ dilemma situ-
ations. In the latter, each player independently chooses a strategy and 
the outcome emerges from their separate choices. With majoritarian 
democracy, a majority coalition can choose any of the four boxes in 
the matrix. It could choose to tax its own members the same as mem-
bers of the minority, or even choose the opposite off-diagonal box and 
tax its own members more than the minority. Self-interest, of course, 
leads a majority coalition to choose the off-diagonal box that is most 
advantageous to it.

The solution to this problem is to remove the off-diagonal options 
from the domain of choice. Buchanan and Congleton (1998) pro-
pose to do this by enshrining a generality principle in the constitution. 
Application of the principle to taxation might take the form of a com-
prehensive, common tax base for all citizens, and a proportional tax to 
pay for a public good that all consume.

As in his earlier works, in this book Buchanan seeks to correct a 
perceived failure in the functioning of democracy with a constitu-
tional change, a constitutional constraint on the democratic process. 
Presumably, he would not have written the book, if he did not think 



328     D. C. Mueller

that such a change in the constitution was feasible. Unlike in some 
of his earlier works, however, the final chapter of Politics by Principle, 
Not Reason is not so much a call for a constitutional revolution, but an 
expression of hope that such a change might come into being.

Competitive Federalism by Default

In 1990, almost immediately after Communism had collapsed across 
much of Europe, Buchanan gave a lecture in Paris addressing the dra-
matic events taking place in Europe at that time (Buchanan 1990). In 
it he “suggested that the time was ripe for the Europeanization that was 
already in progress to be directed toward the organization of a genuine 
competitive federalism, with a strong, but quite limited, central author-
ity, and with the competing nation-state regulatory regimes all operat-
ing within an enforced open and integrated economy” (Buchanan 2003, 
p. 25). He soon, however, realized that his “argument was quite naive” 
ibid. He also claimed to be surprised by the vehement criticisms the 
suggestion elicited. Some years later, I published an article in which I 
tried to sketch how a European federalism might look (Mueller 1997). 
It, too, elicited serious criticism (Aroney 2000).

The suggestion put forward in 1990 seemed to be calling for a consti-
tutional moment in Europe, a conscious and presumably explicit creation 
of institutions that would constitute a competitive federalism of nation 
states. Thus, circa 1990, Buchanan’s faith in the possibility of meaning-
ful and substantive constitutional change seemed to still burn bright. 
Thirteen years later, the glow had substantially dimmed. Now constitu-
tional change was seen as emerging through an evolutionary process much 
in the spirit of Frederich Hayek (Buchanan, 2003, pp. 26–27).

Toward the end of this essay, Buchanan asserted that the “effective 
constitution for the Europe of this century will not be ‘laid on’…
by some explicitly constructed special assembly operating under 
well-defined rules” (Buchanan 2003, p. 34). In fact, such an assem-
bly had already been constituted, and charged with the task of writ-
ing a constitution for the European Union. This effort is discussed 
below.
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Constitutional Change in the United States

If there was a need for a constitutional revolution in the United States 
in 1975, 1985, and still in 1998 as Buchanan seemed to suggest, then 
in the year 2017 there is a desperate need. The federal budget deficit has 
grown to an unsustainable level, fiscal crises loom in the state provision 
of health care and pensions, Congress is incapable of passing legislation 
to provide basic public goods like highway and bridge maintenance. 
The word “dysfunctional” often appears in discussions of the efficacy of 
the federal and several state governments.

The poor performance of Congress in recent years has not gone 
unnoticed by Americans. A Gallup poll in 2017 found 47% of those 
polled had little or no trust in Congress. Only 12% had a great deal or 
quite a lot of trust, a rather low figure but higher that the 7% recorded 
in a 2014 poll.1

James Buchanan often remarked that the ideal form of government 
took a federalist form. The United States has one of the strongest set of 
federalist institutions in the world. Elected representatives at the federal, 
state and local levels of government have the authority to both deter-
mine spending at their respective levels, and to levy the taxes needed 
to cover these expenses. In many so-called federalist states like Austria 
and Germany, the latter authority is largely lacking. In an ideal federal-
ist system, legislative bodies at each level of government would largely 
confine their attention to providing public goods and services that ben-
efitted all citizens within this governmental unit. At the national level, 
parties would compete for votes by offering platforms containing the 
bundles of public goods and services they thought should be provided 
at the national level, similar competitions would take place at state 
and local levels, with the choices in local elections often being among 
persons instead of parties. This is not how politics works in the United 
States, however. All of the Republican candidates for seats in the House 
of representatives do not promise their constituents the identical set 
of national policies. The same is true for the Democratic candidates. 

1See, http://www.gallup.com/poll/1597/confidence-institutions.aspx, accessed 28 August 2017.

http://www.gallup.com/poll/1597/confidence-institutions.aspx
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Incumbents running for the House emphasize all of the benefits (pork) 
that he or she was able to obtain for the district. The challengers make 
promises of what they will do for their constituents if elected. In office, 
representatives often provide ombudsman services for their districts, 
e.g., help getting a son or daughter of a major campaign contributor 
into West Point (Fiorina 1977, p. 41). Geographic representation in 
the United States often results in local concerns taking precedence over 
the national interest. Since state legislatures are structured in much the 
same way as Congress is, similar problems arise at this level.

A fundamental principle underlying a fair set of democratic insti-
tutions is one man one vote. Each citizen’s vote should carry the same 
weight in determining the outcomes of elections and ultimately of the 
policies the state adopts. This principle is grievously violated in the 
United States. In 2016, the population of California was 39.25 mil-
lion. North Dakota’s was 757,952. Thus, the vote of a citizen of North 
Dakota has roughly 50 times the weight in the Senate as a vote of 
a Californian has. I can think of no country in the European Union 
where the one man one vote principle is violated as dramatically as 
in the U.S. Senate. Gerrymandering has existed in the United States 
throughout its history. Since state legislatures draw the lines for their 
Congressional districts, each party has an incentive to draw the lines 
in such a way as to maximize the number of representatives who will 
be elected from their party. In recent years, the Republicans have con-
trolled a large fraction of state legislatures, and it is they who have ben-
efitted the most from gerrymandering. In 2016, Republican candidates 
for the House got 50.4% of the votes cast for either a Republican or a 
Democrat, which gave them 55.4% of the seats at the beginning of the 
115th Congress in 2017.2 Similar disproportionate outcomes occurred 
in the 2010, 2012, and 2014 elections (Reynolds 2016). Then there is 
the anachronistic institution, the College of Electors, which allows the 
person who comes in second in the voting across the entire country to 

2See, http://history.house.gov/Institution/Election-Statistics/Election-Statistics/, accessed 28 
August 2017.

http://history.house.gov/Institution/Election-Statistics/Election-Statistics/
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win the office of president, an event which has occurred twice in the last 
five presidential elections.

American politicians often refer to the United States as the “greatest 
democracy in the world.” The above discussion suggests that this state-
ment is a gross exaggeration. This judgment is supported by the data 
gathered by institutions that rank countries by the quality of their dem-
ocratic institutions. The United States has never been at the top of the 
list in recent years, nor even in the top ten. One recent ranking placed 
it 16th.3 Clearly, there is much room for improvement in the quality of 
the democratic institutions in the United States.

What to do? I shall offer a couple of answers to this question by tak-
ing up the constitutional reform gauntlet that Buchanan often threw 
down.

Two reforms are simple—abolish the Electoral College and the 
Senate, and declare the candidate with the most votes in a presiden-
tial election the winner. One could consider adding seats to the Senate 
and basing the number of senators per state on population, but this 
would only make the Senate look like the House and be more or less 
redundant.4

The best way to get parties in the legislature to focus on national 
issues is to have each party compete for votes across the entire nation. 
There are essentially two variants of such a system—multiparty and 
two-party systems.5 Given the past dominance of two parties in the 
United States, if it were to adopt one of these systems, I am sure it 
would opt for the two-party variant. Briefly it would work as follows. 
Each party draws up a list of candidates it proposes for the legislature. 
The parties compete across the nation for votes. An initial allocation 
of seats is determined by the number of votes each party gets in the 
election. If one party receives a majority of the votes, it is allocated a 
majority of the seats in the legislature and can implement its proposed 

3See, http://democracyranking.org/wordpress/, accessed 29 August 2017.
4For further criticism of bicameralism see Mueller (1996, Chap. 13).
5I discuss ideal variants of these systems in Mueller (1996, Chaps. 8–10).

http://democracyranking.org/wordpress/


332     D. C. Mueller

program. If no party receives a majority of the votes, a second, run-off 
election is held with only the two largest parties from the first election 
taking part, as in French presidential elections. Unlike the so-called 
two-party systems in Britain and Canada, where parties can win a 
majority of the seats in parliament with less than 50% of the votes, this 
system would ensure that the party with a majority of seats had won 
a majority of the votes in at least one election. Under certain assump-
tions, the competition for votes in such a two-party system would max-
imize a social welfare function (Mueller 2003, Chap. 12). Given this 
property, such a two-party system should not be coupled with an exec-
utive branch in which a president can wield a veto. Either no president 
should exist or a very weak one as in Germany and Austria.

Constitutional amendments in the United States have come about 
through the first route defined in Article 5 of the Constitution. The 
proposed Amendment is first approved by at least two thirds of both 
the House and the Senate. It is then handed over to the states and 
becomes part of the constitution, once three fourths of the state legisla-
tures have approved it. There is no chance of a system such as sketched 
above being adopted using this procedure. The Senate would never vote 
to abolish itself, and the 400+ members of the House with relatively safe 
seats would not vote to put their safety at risk.

The second route to a constitutional amendment contained in Article 
5 is through a national convention, which can be convened if two 
thirds of the state legislatures petition Congress to do so. Proposals to 
hold another constitutional convention have passed in numerous state 
legislatures down through the years, but the two thirds requirement 
has never been reached. At the time of this writing (October, 2017), 
a lobbying effort by the Balanced Budget Amendment Task Force has 
induced 27 state legislatures to pass resolutions calling for a conven-
tion. Other efforts are also afoot. Like the movement for a balanced 
budget amendment, these other efforts also have rather narrow and 
conservative objectives (Economist 2017). Nevertheless, the possibility 
that another constitutional assembly will meet in the United States can-
not be ruled out. Once convened, the assembly might confine itself to 
the narrow objectives of the groups lobbying for the convention, but 
it might alternatively choose to expand its options and morph into a 
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“runaway” convention. Its seems unlikely even in this event, that the 
convention would be able to agree to the kinds of structural changes 
needed to make the United States a truly great and responsive democ-
racy. If the composition of the convention reflected the range of views 
that exists in the country, the polarization eating away at American soci-
ety would simply be carried over into the convention and no consen-
sus could be reached. If the composition of the convention was heavily 
weighted towards those of a particular ideological persuasion, the result 
might even further polarize the country. In The Calculus and other writ-
ings, Buchanan relied heavily in claiming a normative underpinning for 
the constitution on it being written behind a veil of ignorance or uncer-
tainty. If a constitutional assembly were convened in the United States 
today, it is difficult to believe that its participants would step behind 
any such veil.

Constitutional Change in the European Union

The European Union had constituted a constitutional convention 
before James Buchanan predicted in 2003 that it would never do so. 
This was a great opportunity to close the much lamented “demo-
cratic deficit” in the European Union, and to decide whether the EU 
was to be structured as a confederation of nation states or a federation 
as Buchanan had recommended, and to eliminate the hodgepodge 
between the two that existed at that time. One possibility for choosing 
delegates to the convention that would have involved EU citizens from 
the start would have been for the citizens of each country to elect the 
delegates based on the views of the candidates about what the scope and 
structure of the European Union should be. This was not the way the 
convention was formed, however. As with all of the treaties that under-
score the EU, the political elite in the EU decided who the delegates 
should be. The European Commission, the European Parliament, and 
each of the member states governments were all represented. The com-
position of the convention ensured that the question of whether the 
EU should be a confederation, thereby abolishing the EU parliament, 
or a federation, thereby abolishing the European Council in which 
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the national governments are represented, would not be resolved. The 
unwieldy 350 page document that the convention produced read more 
like a procedural manual for the bureaucrats in Brussels than a social 
contract joining the citizens of the European Union.

Having left the citizens out of the process of writing the EU con-
stitution, the political elite of the EU still had the opportunity to 
involve the citizenry in the ratification process. When the citizens of 
France and Holland voted to reject the draft constitution, this option 
was closed. The constitution’s rejection by the citizens of two of the 
founding countries of the EU might have caused its leadership to con-
clude that the constitution needed to be rethought. This was not the 
reaction, however. Instead, modest changes were made, the constitution 
was renamed a treaty and adopted without the consent of the citizenry 
of the European Union. Instead of closing the democratic deficit in the 
European Union, the process of writing and adopting the constitution/
treaty only widened it.

Conclusions

Although James Buchanan placed heavy weight on the importance of 
constitutions in the democratic process, he never discussed how the con-
stitutional reforms he advocated would come into being. Should one of 
the movements for a new constitutional convention succeed, a host of 
questions need to be addressed, for which Article V provides no guid-
ance. How would delegates be chosen? Would the voting rule used at 
the convention be a 2/3rds majority, as stipulated in the Constitution, 
or should the convention strive for unanimity, as Buchanan clearly pre-
ferred? By not addressing questions such as these, Buchanan might be 
accused of wishful thinking.6

When discussing the constitutional stage of the democratic pro-
cess, as say in The Calculus, Buchanan often seemed to assume that the 

6I took some of these questions up in the final chapter of Constitutional Democracy (Mueller 
1996).
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citizens of the polity would themselves meet to decide on what voting 
rule to use in the future, whether to have a bicameral or unicameral leg-
islature, and so on. In any community larger than a small town, such 
a procedure would be clearly infeasible. On the other hand, the expe-
rience in the European Union illustrates the costs of drafting a new 
Constitution without heavy citizen involvement. It also reveals just how 
difficult meaningful constitutional revolutions are. Thus, in closing, I 
conclude that Buchanan’s many contributions to the broad area of con-
stitutional political economy inform us about what constitution can 
and ought to accomplish, but, alas, give us little guidance about how 
those wished for constitutional changes can be made to come about.
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Introduction

One of the many points of entry into the work of James Buchanan is 
the essay Politics Without Romance originally published in 1979.1 That 
essay identifies, perhaps more clearly than any other single essay, several 
key themes of Buchanan’s approach to political economy: a critique of 
the prevailing orthodoxy in economics in which Buchanan targets the 
idealization of Government as a benevolent despot motivated by some 
idea of the public interest; a proposal for an alternative that moves away 
from idealism in the direction of practicality by modelling Government 
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as a set of institutions populated and operated by individuals whose 
motivations are essentially similar to those of all other individuals in 
society; a separation of the domain of political economy into the con-
stitutional and the political. The proposed more realistic approach, it is 
often said, abandons the romantic image of politics and takes feasibility 
seriously.

But what does it mean to take feasibility seriously? Given that this 
idea can be identified as one of the foundational themes of Buchanan’s 
approach it is perhaps surprising that, to my knowledge, no systematic 
or detailed discussion of the idea of feasibility itself exists in Buchanan’s 
work. The word ‘feasibility’ does not appear in Politics Without Romance, 
where Buchanan prefers to use variations on ‘realism’ and the idea 
that public choice theory embodies more ‘skepticism’ about what 
Governments can and will do. Indeed, only one of Buchanan’s pub-
lished articles carries the word ‘feasibility’ in its title, and ‘feasibility’ 
appears only once in the indices of all the volumes of Buchanan’s col-
lected works—and then the reference is to the editors’ forward rather 
than to anything written by Buchanan himself.2

Buchanan’s reticence in discussing the concept of feasibility more 
directly needs some explanation, and I will offer some suggestions 
towards such an explanation in what follows, but I should be clear from 
the outset that I do take the idea of feasibility—appropriately under-
stood—to be important to any adequate reading of Buchanan’s work. It 
might be said that feasibility issues are so deeply woven into the fabric 
of Buchanan’s argument that they form part of the background rather 
than the foreground. It is partly for this reason that a primary objective 
of this essay is to reconstruct and make explicit what I take to be largely 
implicit in Buchanan’s work on the issues of feasibility as it arises at the 
constitutional, political and individual levels,. A second objective is to 

2The relevant article is Buchanan (1995) (16), to be discussed below. In the relevant section 
of their forward to the collected works, the editors are discussing the idea of ‘politics without 
romance’; the relevant text reads: “…normative analysis must be mediated by a proper sense of 
the feasible – with ‘feasibility’ understood both in terms of plausible assumptions about human 
motivations and behavior and in terms of the ways in which different institutional forms struc-
ture human interactions to produce social outcomes.” (Buchanan [1999, Vol. 1, p. xv1])
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connect what I identify as the Buchanan approach to feasibility with 
the more recent debate on the concept of feasibility in the more general 
political philosophy literature.

Before approaching these objectives directly, I will say something 
about Buchanan’s use of ‘feasibility’ in the 1995 article, and some 
potential explanations for his avoidance of any more extended discus-
sion of the concept of feasibility.

Behavioral Feasibility and the Political Nexus

In Individual rights, emergent social states and behavioral feasibility 
Buchanan returns to the theme of his earlier critique of Arrow’s anal-
ysis of the relationship between social choice and individual values.3 
Buchanan’s basic point is that if, as he insists, choices are necessarily 
made by individuals, and at least a significant number of individuals 
have the right to make at least some choices, social outcomes (or social 
states in Arrow’s terminology) must be seen as emergent states—that 
is, states that emerge from the complex interplay of a large number of 
individual choices—rather than states that are themselves directly cho-
sen. For this reason, social outcomes have to be ‘behaviorally feasible’ 
in the sense that they have to be feasible given the behavior of individ-
uals, so that they can emerge from a set of choices made by those indi-
viduals exercising their rights. This insistence on behavioral feasibility 
is key to recognizing the distinction between the set of social states that 
can be imagined and ranked by political actors constrained only by their 
physical and logical feasibility, and the set that can actually be attained. 
Behavioral feasibility bites by constraining the set of socially accessible 
social outcomes.

Under Buchanan’s analysis, we see distinct levels of activity which, 
taken together, identify the social and political nexus. At the higher, 
constitutional, level we have the allocation of a set of individual rights 
including the specification of institutional structures within which those 

3Arrow (1951) and Buchanan (1954) (1).
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rights may be exercised. For example, the individual right to vote makes 
sense only in the context of some outline of the institutional arrange-
ments within which voting occurs. At the lower, political, level those 
individual rights are exercised and a social outcome emerges. But the 
key feature is that the set of individual rights determined at the higher 
level and exercised at the lower level determines the set of behaviorally 
feasible social outcomes. Only in the extreme limiting case in which the 
set of individual rights is empty, will the set of social outcomes be the 
set of all physically and logically feasible social states. In this way a con-
stitution which identifies individual rights and institutional structures 
adds further constraints to determine the set of politically and behavio-
rally feasible social states.

Now, given this reading of Buchanan’s position, it would seem nat-
ural to extend and make explicit this feasibility based analysis so as to 
provide both a detailed account of the constraints that limit the scope of 
political or constitutional design and an account of the relevant concept 
of feasibility itself. But, as already noted, Buchanan did not take this 
route; and before we set off on that path, it is worthwhile to ask why he 
did not. I offer several suggestions that might provide some clues, and 
which will also inform my later discussion.

The first suggestion is that the Buchanan project seems to require a 
rather non-standard approach to the relationship between desirability 
and feasibility, between objective and constraint. For Buchanan, it is 
important that at least some constraints are self-imposed. This is so both 
in the personal domain and in the political.4 Given Buchanan’s broadly 
contractarian account, constitutional provisions are both chosen and 
constraining. At first sight this is puzzling. There is an immediate appar-
ent tension in the idea of a chosen constraint. If constitutional rules are 
artifactual, then any actions that they prohibit might still be considered 
‘feasible’ if we take ‘feasible’ to mean something close to ‘possible’. Just 
as a law prohibiting murder does not make murder infeasible, so, one 

4While most of Buchanan’s work relates to the political domain, a significant minority relate to 
the personal, see, for example, Buchanan (1979a) (1), Buchanan (1991a) (12), and Buchanan 
(1991b) (17).
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might argue, a constitutional rule prohibiting, say, unfair electoral prac-
tices, does not render such practices infeasible. The basic issue is, how 
can the language of desirability and feasibility, objective and constraint, 
be re-purposed to fit with the Buchanan’s project?

A second suggestion is that Buchanan was not inclined to char-
acterize economics, even in its standard domain, by reference to the 
idea of rational choice seen as constrained maximization, preferring 
to view the most basic idea as that of exchange.5 This more catallactic 
approach shifts attention from the apparently isolated individual mak-
ing choices under constraints dictated largely by nature, to the more 
socially embedded individual engaged with others in a network of eco-
nomic and political relationships. Of course, this does not imply that 
Buchanan completely rejected the usefulness of the analysis of con-
strained maximization in particular circumstances, but rather that he 
did not see it as foundational. The idea of exchange and its implications 
will be key in the argument to be developed below.

A third suggestion involves the possibility that Buchanan’s notion of 
feasibility is sometimes tied up with the notion of legitimacy—at both 
the political and the constitutional level. So that something (includ-
ing constitutional reform) is ‘politically feasible’ if it can be done given 
existing constitutional arrangements; that is, within the rules. But at the 
same time some outcome or policy is legitimate if it emerges from due 
process; that is, from the appropriate operation of the rules. So a consti-
tution acts both to limit political feasibility and to ground the relevant 
notion of legitimacy, and these two things are deeply linked. Of course, 
revolution, rebellion or overthrow of the rules may be ‘feasible’ in some 
wider sense, but may not be legitimate.

A fourth suggestion relates to Buchanan’s familiar insistence that 
‘we start from here and now’ so that the status quo provides a rele-
vant datum in considering political action and constitutional reform.6 
Here, it seems that whatever the relevant facts are at any moment 
may be expected to have at least some constraining effect on action.  

5See, for example, Buchanan (1964) (1) and Buchanan (1989) (17).
6See, for example, Buchanan (2004b).
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The question here, then, is exactly which facts are relevant and how do 
they constrain?

These four suggestions interact. For Buchanan, constraints on indi-
vidual and political action derive from a variety of sources: some are 
externally imposed, some emerge from collective action, some are 
chosen by those who are subject to them, and some are merely cir-
cumstantial. We should expect different types of constraint to operate 
differently: some may be absolute and inviolable, others may depend 
upon the acceptance of those who are subject to them and operate via 
internalized norms of compliance, and others may operate via shared 
beliefs or otherwise. In this way, the idea of feasibility is revealed as 
being significantly more complex than might be imagined.

The Idea of Feasibility

The appropriate conceptualization of the basic idea of feasibility has 
attracted considerable attention in recent years.7 There are two broad 
strands to this literature, one identifying feasibility with some notion 
of conditional probability, the other identifying feasibility with some 
notion of restricted possibility.8 It is clear that neither a simple proba-
bility account of feasibility nor a simple possibility account will be sat-
isfactory. An outcome being improbable (my winning the lottery) does 
not render it infeasible, and many outcomes that are logically possible 
(me discovering a cure for cancer) are nevertheless infeasible. Clearly, 
much depends upon how probability is conditioned, or how possibility 
is restricted. The details here can be complex. Conditional probability 
accounts tend to see a state as feasible if that state could be realized with 

7See, for example, Räikkä (1998), Brennan and Pettit (2005), Brennan and Southwood (2007), 
Estlund (2011), Gilabert and Lawford Smith (2012), Lawford-Smith (2013), Wiens (2015), 
Southwood (2016), Wiens (2016), Stemplowska (2016), Estlund (2016), Hamlin (2017), 
Gilabert (2017), and Southwood (2018).
8Hamlin (2017) and Southwood (2018) broadly agree on this characterization although 
Southwood also considers (but rejects) a conceptualization of feasibility identified in terms of 
cost.
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reasonable probability by an actor or set of actors who try to realize that 
state. This shifts the focus of attention onto exactly how to interpret 
‘reasonable probability’ and ‘try’. Restricted possibility accounts tend to 
see a state as feasible if it is possible for that state to be brought about 
given our current stock of resources, where ‘resources’ are interpreted 
widely to include human and social resources as well as the physical and 
technological, a central analogy here is with a generalized version of the 
standard economist’s production possibility frontier.9

Note that both of these accounts tend to focus on the feasibility of 
states, rather than, say, the feasibility of particular actions. I will return 
to this point. Note also that while the restricted possibility account 
tends to favour a binary distinction between the feasible and the infea-
sible, the conditional probability account tends to operate in terms of 
degrees of feasibility. Finally, note that there is no requirement in either 
account that all feasibility constraints be objectively defined or socially 
exogenous. Consider, for example the standard economist’s notion of 
an individual budget constraint. Such a constraint is formed by the 
set of prices facing the individual, requiring that income generated 
by sale of some commodities (typically, labour) is sufficient to finance 
the purchase of other commodities. But it is clear that these prices are 
endogenous to the system as a whole, with prices emerging from the 
interaction of all buying and selling decisions. It is, of course, important 
for the standard notion of a feasibility constraint to hold that it is out-
side the immediate unilateral control of any individual who is seen to 
be under the constraint, but this does not require such constraints to be 
exogenous in any more general sense.

In a recent article,10 I have suggested that the distinction between the 
conditional probability approach and the restricted possibility approach 
is less clear than is sometimes claimed and that it is useful to move 
beyond the formal conceptualization of feasibility in terms of either 
conditional possibility or restricted possibility to focus of a number of 

9For a leading example of the conditional probability approach see Gilabert and Lawford Smith 
(2012), for a leading example of the restricted possibility approach see Wiens (2015).
10Hamlin (2017).
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inter-related aspects of feasibility that raise rather different issues. In 
particular, I distinguish between resource feasibility, value feasibility, 
human feasibility and institutional feasibility. Here I focus on human 
and institutional feasibility and their interconnections, so as to bring 
out the connection to the idea of feasibility in Buchanan’s work.11

In outline, the idea of human feasibility is to track those aspects of 
feasibility that arise from the fact that specifically human decision mak-
ing (whether by individuals or groups) is important in determining 
outcomes. I focus on two major area of concern, one associated with 
human motivation, the other associated with human interaction. The 
motivational concern, discussed extensively in the literature, arises from 
the basic thought that it is surely inappropriate to claim that some state 
is infeasible just because the relevant individual does not want to bring 
it about. Lack of motivation, by itself, cannot ground infeasibility. On 
the other hand, it seems extreme to argue that motivation is entirely 
irrelevant to feasibility. If some outcome will come about if and only 
if all individuals act perfectly morally (on some particular definition of 
morality), and we have good reason to believe that such universal moral 
compliance does not exist, it seems reasonable to class that outcome as 
infeasible, at least in present circumstances.

The interaction concern arises from a similarly basic tension. Some 
outcomes are feasible if and only if a number of individuals act together. 
Even if all relevant individuals are appropriately motivated, there are 
reasons why we might expect that the outcome will not necessarily arise. 
The problems of collective action are numerous and varied, and require 
no detailed rehearsal here.12 The point is simply to question whether 
such problems constrain the set of outcomes and so provide grounds for 
claims of infeasibility.

The issue of institutional feasibility then relates to the role of insti-
tutions in determining social outcomes. Institutions surely matter, but 

11Resource feasibility is the least controversial element of the idea of feasibility since it relates to 
the physical and technical limitations imposed by generalised scarcity. Value feasibility is of little 
relevance here since it relates to the relationship between distinct values and identifies an explic-
itly normative aspect of feasibility. See Hamlin (2017) for details.
12For classic discussions see Olson (1965), Hardin (1982), Sandler (1995), and Ostrom (2000).
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exactly how do they work in promoting some outcomes or reducing the 
likelihood of others? One line of thought is that institutions can both 
empower and constrain: empower in the sense that they help to over-
come collective action problems and so render (more) feasible outcomes 
that might otherwise have been infeasible (or less feasible); constrain 
in the sense that they restrict forms of antisocial behavior and so ren-
der some undesirable outcomes less feasible. But, of course, institutions 
can also repress and enslave, and it is by no means trivial to understand 
the distinctions separating positive from negative institutional arrange-
ments. Which institutional arrangements are both desirable and feasible, 
and how they influence the feasibility of actions within their structures, 
are among the most basic questions addressed by the Buchanan project.

It should be clear that the issues of human and institutional feasibil-
ity are intimately connected, institutions are, inter alia, the mechanisms 
that govern human interaction and provide a framework for individual 
action, and so it is appropriate to raise the question of how institutions 
constrain individual behavior in tandem with the deeper question of the 
feasibility of desirable institutions.

Buchanan certainly does see institutions as providing constraints on 
individual behavior. In an explicit discussion of the structure of con-
straints Buchanan writes:

If we adopt the methodological imperative that all choice analysis be 
reduced to inquiry into individual behavior, the importance of insti-
tutional constraints becomes evident. The feasible choice options open 
to the individual are, in part, determined by the institutional setting. 
(Buchanan [1989] (17), p. 42, emphasis in original).

At one level this is consistent with the standard economist’s idea of fea-
sibility. Recall the earlier discussion of the individual budget constraint, 
where the individual is effectively constrained by prices that themselves 
emerge from the overall market process. That is, it is the institution 
of the market that generates the individual budget constraint, and the 
budget constraint should be seen as internal to that institutional struc-
ture. The more general claim that institutions constrain individuals 
might be seen to operate analogously. This requires some explanation.
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It might appear that a budget constraint is a good example of a feasi-
bility constraint that operates on a binary level, either a plan is feasible 
or it is not, and the options available to the individual are exhausted 
by the set of feasible budget plans. But this appearance is less firmly 
grounded that it seems. The individual is bound by her budget con-
straint only to the extent that she (and others) are committed to the 
institution of the market and its various rules. Seen in a broader con-
text all sorts of other options, such as theft and fraud, are at least pos-
sible and so ‘feasible’ in strictly possibilist understanding of feasibility. 
Of course, such alternatives may be prohibited by other laws and insti-
tutional rules, but this merely serves to reinforce the thought that the 
budget constraint is best understood as a part of a network of institu-
tional rules that serves to identify the market system in the context of 
an overall economic and political structure. Such rules may be accepted 
or rejected by an individual on a case by case, opportunistic, basis or 
may be internalized into the decision making of the individual.13 More 
generally, institutional constraints constrain only insofar as the individ-
uals who are subject to them accept, in broad terms, the set of insti-
tutional arrangements in which they are embedded. Such constraints 
operate effectively insofar as they are accepted by a sufficiently large pro-
portion of the population, just as the budget constraint is effective inso-
far as most individuals accept the general market order.

But what does ‘accept the institutional arrangements’ mean? It could 
mean no more than recognizing the fact of the prevailing order with-
out in anyway supporting or approving of that order; or it could mean 
a clearer acknowledgement that the order offers benefits, even if it is 
in some ways imperfect. It is this distinction between ‘recognition of 
fact’ and ‘conditional approval’ that is key to the link from the role of 
institutions as constraints on individual behavior and the grounding of 
those institutional constraints in individual consent. Later in the same 
article quoted above, Buchanan turns to the topic of the choice of insti-
tutional constraints:

13For a discussion, see Hamlin (2014) and references therein.
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Once it is acknowledged that institutions enter as constraints on indi-
vidual choice behavior, and once we allow institutions to be treated as 
variables subject to reform or change the potential for selection among 
alternative sets of institutions seems to follow. In expressing a preference 
for a general rule, one that will equally constrain the behavior of all per-
sons in a community, the individual is, effectively, trading of the pos-
sible negative value of losing his own freedom of action (of having his 
choice set constrained) in exchange for the positive value that he expects 
to secure from the constraints imposed upon the behavior of others. 
(Buchanan [1989] (17), p. 46, emphasis in original).

Here Buchanan clearly states the basic idea of an individual supporting 
a general rule that would constrain all individuals in the relevant com-
munity, including herself. But such support is a long way from the indi-
vidual actually choosing such an institutional constraint.

As Buchanan stresses, only a dictator could choose to impose institu-
tional constraints and, if there were such a dictator the set of individual 
constraints that he might choose to impose might be expected to be very 
different from those that would be supported by a large proportion of 
the population. In less dictatorial settings, constitutional orders emerge 
from a complex mix of evolutionary pressures and individual political 
actions. If constitutional choice and the choice of institutional arrange-
ments is to be grounded in individualism as is required by the Buchanan 
project, the feasibility of constitutional control must be demonstrated.

Constitutional Feasibility

Just as Buchanan criticizes the idea of ‘social choice’ by reference to the 
essentially individual nature of choice and the emergent characteristic of 
social outcomes, so we must accept that the idea of ‘constitutional choice’ 
is open to the same line of argument. Constitutions are not ‘chosen’ 
(except is dictatorships) but rather emerge from the complex interplay of 
history and individual action.14 So what constitutions are feasible?

14See, for example, Buchanan (1967) (1), Buchanan (2004a), and Voigt (1999).
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Two of the themes identified above as providing suggestions as to 
why Buchanan may have avoided explicit discussion of the concept of 
feasibility are particularly important here: the centrality of the idea of 
political exchange and the idea that ‘we start from here and now’. These 
two themes point to the idea that we are typically concerned with con-
stitutional reform, rather than de novo constitutional design.15 They 
also point to the identification of the forces relevant to determining the 
direction of any reform. In any given situation, individuals have certain 
rights that may be exercised within the specified institutional structure 
that we identify as the status quo; within that set of rights is the right 
to bargain with each other about changes in those rights allocations and 
institutional structures that form the status quo. While no individual 
can choose constitutional reform, constitutional reform can emerge 
from the political exchange involved in such a bargain.16

In the quotation given above, Buchanan emphasizes the reason that 
any individual might have to enter into such a political exchange. Any 
individual might believe that she can identify a general rule that would, 
on balance, benefit them. But only if this general rule receives general 
support is it a genuine contender as an addition to (or replacement 
of ) the set of rules that form the status quo. So, the key constraint in 
Buchanan’s system of contractarian constitutionalism is the need to 
secure the agreement of others against the background of the prevailing 
status quo. It is the emphasis on exchange that highlights the idea that a 
major constraint on any individual lies in the behavior of others.

15Brennan and Eusepi (2013) make the distinction between the ‘marginal’ and the ‘total’ versions 
of Buchanan’s contractarian constitutionalism. They argue that the marginal version (represented 
by Buchanan and Tullock (1962) (3) assumes that we start from a position in which we already 
have well-established rules and institutions and are asking about reform. The total version (rep-
resented by Buchanan [1975] (7)) tackles the task of how a set of rules and political institutions 
might be established de novo.
16Of course, constitutional reform might arise by other means—without explicit political 
exchange among the citizens—for example, through a process of evolution or revolution or by 
re-interpretation by a constitutional court that might depend on the agreement of only a small 
number of individuals identified by the current constitution.
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Of course, the constraint imposed by the necessity of the agreement 
of others is explicitly recognized in The Calculus of Consent.17 But that 
discussion is concerned specifically with identifying the costs of deci-
sion making as the size of the political group increases, and so forms 
part of the individual’s process of evaluating alternative voting rules 
that might be adopted. The point I want to stress here is that exactly 
the same point is relevant more generally across the full range of issues 
at the constitutional level. The existing allocation of rights, rules and 
institutions forms a status quo point from which each individual can 
identify the set of alternative arrangements that offer some additional 
benefit. The intersection of all such sets then identifies the feasible set of 
agreed constitutional reforms. Note that the status quo plays an impor-
tant part here. Imagine a situation in which the prevailing allocation of 
rights and institutional arrangements are largely imposed (perhaps by 
some essentially dictatorial clique) and widely unpopular. In such a sit-
uation there should be considerable scope for widely supported consti-
tutional reform, the set of feasible constitutional reforms will be large. 
By contrast, imagine a society with a long history of broadly democratic 
governance where the status quo constitution (whether written or not) 
has emerged over many iterations of reform. In such a situation there 
may be very limited scope for further widely supported constitutional 
reform, the set of feasible constitutional reforms will be small and in the 
limit may be empty.

If it is the interaction between the status quo and the dynamic of 
political exchange and agreement that defines the idea of constitutional 
feasibility, we should also note the link to a third of the suggestions 
made in relation to Buchanan’s lack of explicit discussion of feasibility: 
the role of the idea of legitimacy. To address this link we need to con-
sider the idea of legitimacy in slightly more detail.18 On the one hand 
legitimacy might be considered an essentially descriptive concept, or 
it might be considered to be essentially normative. On the other hand 

18For more detailed discussion and references see, Buchanan (2007), Peter (2008), and Estlund 
(2009).

17See the text relating to figures 8 and 9 in Chapter 8 of Buchanan and Tullock (1962) (3).
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legitimacy might be considered to be an essentially procedural property, 
or it might be considered to be essentially substantive.

A descriptive concept of legitimacy (in the tradition of, for exam-
ple, Weber) involves a political regime being legitimate if its population 
holds certain beliefs about it, beliefs that grant it authority. A normative 
concept of legitimacy (in the tradition of, for example, Rawls) requires 
that the power of the regime is justified. A procedural approach to legit-
imacy would stress that legitimate actions are those that emerge from 
due process. A substantive approach to legitimacy would stress that the 
legitimacy of actions depends upon their impact or outcome. Within 
these distinctions there are many possible positions on legitimacy and 
its role in political theory. What is important here is that we can see 
Buchanan’s view of legitimacy as falling into what might be termed 
the normative, procedural, consent based tradition. Normative both 
because legitimate laws are justified and because legitimate laws and 
rules carry significant normative implications for individuals; they are 
action directing, they constrain. Procedural because the mark of a legiti-
mate rule or law is that it has emerged from a particular, constitutional, 
process of decision making. Consent based because the constitutional 
rules that bestow legitimacy on the laws and rules that flow from the 
operation of the constitution are themselves ultimately justified by 
appeal to a form of consent.

Buchanan’s contractarian constitutionalism provides a model of legit-
imate government. Buchanan fleshes out the likely content of a con-
sensual constitution in liberal and procedural terms. Terms that are 
concerned with the protection of individual liberties and the specifi-
cation of collective decision making procedures that broadly limit the 
power of government, rather than the pursuit of particular policies or 
particular end states. But the detailed content of the constitution are 
not what makes it legitimate; rather it is the consent provided by the 
contractarian formulation that justifies, and would justify whatever con-
stitutional details might emerge. Buchanan is well known for his priv-
ileging political process over policy—arguing repeatedly that political 
economists should shift their attention from individual policies to the 
level of policy-making processes. The point here is that he is equally 
committed to privileging the contractarian approach to constitutions 
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over particular constitutional arrangements. All of his arguments for 
this or that constitutional arrangement are ultimately grounded in what 
he believes a typical individual would agree to in an appropriately con-
stitutional setting. Constitutional arrangements are legitimate because 
agreed, rather than agreed because legitimate.

So, what is the relationship, in Buchanan’s work, between feasi-
bility and legitimacy? As we has seen, feasibility at the constitutional 
level is largely a matter of respecting the constraint of voluntary agree-
ment, and legitimacy attaches to that which is agreed—whatever its 
detailed content. In this way, all feasible constitutions are potentially 
legitimate.

Feasibility and Desirability

The interaction between desirability and feasibility lies at the heart 
of many approaches to political economy and certainly that of James 
Buchanan. On desirability Buchanan is clear and explicit in his adop-
tion of a form of normative individualism. In Buchanan (1991c) (1) 
he explicitly distinguishes between ontological individualism, which 
he rejects, and normative individualism, which he embraces. Epistemic 
individualism is the position which holds that individuals are each the 
best judge of their own interests and wider objectives; they have epis-
temically privileged access to their own interests. Normative individu-
alism adopts the more subjectivist stance that an individual’s interests 
or wider objectives do not exist as independent features which can 
be known or discovered, all that exists are the choices and behaviors 
made by the individual in specific circumstances, so that it is the act of 
choice or, more generally, the behavior of the individual in specific cir-
cumstances that creates value. Put in other words, the individual is the 
source of all value in the sense that her choices or behavior creates value 
rather than merely revealing some underlying utility function. Providing 
individuals with choice and the scope for interpersonal agreement 
therefore allows them to be individuals in the full sense. Adopting the 
position of normative individualism, as Buchanan does, commits one 
to respecting the outcomes of such individual choice or interpersonal 
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agreement without questioning whether they are ‘best for’ the individu-
al’s concerned in terms of some utility or welfare function.

If Buchanan’s deep position on desirability is the broadly subjectiv-
ist normative individualism sketched in the last paragraph this does not 
prevent him from writing in a manner that is suggestive of the more tra-
ditional ontological individualism that he explicitly rejects. Buchanan’s 
work is full of instances in which he seems to make use of the idea of 
an individual’s objectives or interests even in the absence of any specific 
choice or behavior. But my suggestion is that these instances are best 
understood as a shorthand for the deeper normative individualistic posi-
tion that actually underlies the analysis.

On the feasibility side of the interaction between desirability and 
feasibility, Buchanan is, as I have noted, less explicit about his deep 
position. However in working within a contractarian constitutionalist 
framework he is essentially committing to an understanding of feasi-
bility that is adapted to that framework; one that treats exchange and 
agreement as foundational to the understanding of constitutional pol-
itics. In line with his commitment to normative individualism, the 
earlier discussion suggests that his distinctive take on feasibility is one 
that emphasizes the role of the choices and behavior of others acting as 
constraints on each individual. To overdramatize, Buchanan takes the 
Hobbesian ‘war of all against all’ and transforms it into a more peace-
ful case of ‘all constraining all’ alongside an equally important ‘each 
accepting the constraint of others’. This human and institutional aspect 
of feasibility, which sits alongside the more standard ideas of physical 
feasibility that arise out of the logic of scarcity and of the limitations of 
technology, operates at a number of levels; the constitutional, the politi-
cal, and the behavioral.

At the constitutional level where the issue is the reform of existing 
institutional structures and practices including the allocation of individ-
ual rights, there are, as already argued, two major sources of feasibility 
constraint that go beyond the physical and the technological. One is the 
prevailing set of institutions—the status quo—that which is to be sub-
ject to potential reform. The second is the necessity of agreement. This 
requires individuals to accept that the constitutional voices of others 
act as constraints on the legitimate pattern of reform. In line with his 
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normative individualism, the behavior of others should not be reduced 
to some formulation of their interests or their welfare, but rather should 
respect their actual behavior in the relevant constitutional setting. It is 
no coincidence that Buchanan identifies the relevance of ‘constitutional 
moments’ in the life of communities; moments when particular circum-
stances align in such a way as to make particular constitutional options 
salient.

At the political level I have argued that the key ingredient of 
Buchanan’s view of feasibility is the emphasis on the constraining force 
exerted by institutions. That institutions constrain is fundamental to 
any understanding of Buchanan’s work and yet would seem to be con-
troversial in at least some parts of the more general debate on feasibility. 
There are at least two lines of argument that might suggest that insti-
tutions do not constrain. On the one hand institutional rules (or their 
enforcement) do not force compliance, they may make non-compliance 
more costly but that is not the same as making non-compliance infea-
sible. On the other hand, institutions could be otherwise, and the fact 
that institutions can change might be taken to mean that feasibility can-
not be defined in terms of the specific current arrangement of institu-
tional rules. These two arguments deserve at least some response.

In response to the argument that rules do not render non-compli-
ance infeasible, we might point to the probabilist rather than the pos-
sibilist account of feasibility and argue that if, in fact, institutions and 
rules do condition the behavior of most of the people most of the time, 
so that the probability of outcomes is heavily influenced by the set of 
institutions and rules in place, then realism requires us to recognize this 
fact. Here we see that Buchanan’s understanding of feasibility surely lies 
in the conditional probability camp, but is distinctly more realist and 
more subjectivist than many in that camp. In particular, there is little 
in Buchanan’s work that we might relate to the debate on the role of 
individual motivation in the analysis of feasibility. In the recent litera-
ture, this debate has often revolved around the understanding of what it 
means for an individual to ‘try’ to bring about some state.19 My reading 

19See Hamlin (2017) and Southwood (2018) for discussion and further references.
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of Buchanan’s likely position on this debate is that it operates in the 
context of too mechanical a model of individual motivation in which 
motivations exist independently of the individual. Buchanan’s subjec-
tivist normative individualism with its focus on situated behavior side-
steps the debate of ‘trying’. Of course Buchanan accepts that individual 
behavior is malleable, both in response to circumstances and in response 
to individual action itself, so that individuals influence their future 
selves through their actions. Certainly ‘motivations’ are not fixed across 
time or circumstance, but this does not imply that current individual 
behavior is not a significant source of constraint on feasibility.

In response to the argument that institutions are malleable and so 
should not be seen as forming part of the set of constraints on feasibil-
ity, in parallel with the discussion of individual ‘motivation’, Buchanan 
would again welcome the point that institutions are at least somewhat 
malleable, given his commitment to the idea that institutional and 
constitutional reform should be the focus of our attention, but would 
emphasize that the institutional rules that we currently have neverthe-
less act as constraints both at the political level of everyday behavior and 
at the constitutional level of what reforms might themselves be seen to 
be feasible.

In both of these responses, the emphasis is on a probabilist, real-
ist, and subjectivist reading of feasibility in which the feasibility of an 
action is heavily conditioned by the individual’s institutional and social 
context. This shows through most clearly at the behavioral level. As a 
thoroughgoing individualist—both methodologically and norma-
tively—Buchanan places individuals at the heart of the idea of feasi-
bility. From the starting point of our discussion of Buchanan (1995) 
where the idea that individual rights constrain the set of socially acces-
sible social states, to the emphasis on the constraints imposed by the 
emphasis on exchange where the feasible set is identified in terms of the 
set of outcomes that can be agreed, we find that while individuals are 
constrained by a variety of factors, it is no less true that the recognition 
of individuals as individuals provides some of the most significant con-
straints on feasibility.

Both the conditional probability account of feasibility and the 
restricted possibility account tend to focus on the feasibility of states. 
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This or that state of the world is declared to be feasible, or not, or to 
have a certain degree of feasibility, depending on the details of the spe-
cific account. I believe that the Buchanan approach shifts primary atten-
tion to the feasibility of actions, rather than states. Now, this might 
seem like a minor matter if we take the relationship between actions 
and states as simple and unproblematic, but this is a big if. The shift 
of attention to the feasibility of actions seems to me to be entirely con-
sistent with Buchanan’s thoroughgoing individualism and the clear idea 
that social states are to be seem as emergent. As already noted, this mes-
sage comes through clearly in the explicit discussion of feasibility in 
Buchanan (1995), where it is the extent of individual action that con-
strains the set of socially accessible states of the world.

Once attention is focused on the individual level, the next step is 
to recognize that, at that level, the major sources of constraint on any 
individual include the institutions under which she lives and the behav-
ior of others, as well as the more standard sources of resource scarcity 
and technology. This focus on human and institutional aspects of the 
ideas of constraint and feasibility is what marks Buchanan’s approach 
(as reconstructed here) out from many of the more recent contributions 
to the literature which, partly because of their focus on the feasibility 
of states, tend to downplay the role of institutions as constraints and 
focus on human constraints only to the extent to which they are con-
cerned with motivational questions. In my view, it is this more human 
and institutional aspect of the Buchanan approach that makes it a more 
realistic account of feasibility; that is, an account that sets out to recog-
nize the constraints that actually operate in the world.

But it might also be argued that the approach I attribute to 
Buchanan is more normative than might be expected of an account of 
feasibility, if it is intended to view feasibility and desirability as forming 
two independent forces that interact in the standard manner. Certainly 
the idea of constitutional feasibility is ultimately based on a contractar-
ian approach that elevates agreement to a normative stance, and as such 
tends to conflate feasibility with potential legitimacy. This objection 
might claim that in tailoring the idea of feasibility too closely to a nor-
mative position, it risks declaring actions and states that are regarded as 
normatively inferior as infeasible.
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I do not claim that the reconstruction of Buchanan’s approach to fea-
sibility that I offer here is the last word on Buchanan’s understanding of 
feasibility. Nor do I claim that Buchanan’s approach to feasibility deals 
satisfactorily with all of the issues raised in the recent debate on feasi-
bility. But I do claim both that closer attention to the concept of feasi-
bility and its deployment will add to our understanding of Buchanan’s 
economic and social philosophy and that the more individualist, more 
subjectivist, and more realist account of feasibility at the constitutional, 
political and behavioral levels that I find in reading Buchanan’s work 
sheds a distinctive light on the concept of feasibility that challenges at 
least some of the current debate. If we recognize that a primary source 
of the constraints on political and social feasibility that individuals face 
is to be found in the behavior of other individuals, as realized in a par-
ticular institutional and constitutional setting, while also recognizing 
that the particular institutional and constitutional setting may be open 
to at least some feasible and legitimate reform, we see the idea of fea-
sibility in a relatively practical setting, and can genuinely be said to be 
taking feasibility seriously.

References

Arrow, K. J. (1951). Individual Values and Social Choice. New York: Wiley.
Brennan, G., & Eusepi, G. (2013). Buchanan, Hobbes and Contractarianism: 

The Supply of Rules? In F. Cabrillo & M. Puchades-Navarro (Eds.), 
Constituional Economis and Public Instituions (pp. 17–34). Cheltenham: 
Edward Elgar.

Brennan, G., & Pettit, P. (2005). The Feasibility Issue. In F. Jackson &  
M. Smith (Eds.), The Oxford Handbook of Contemporary Philosophy  
(pp. 258–279). Oxford: Oxford University Press.

Brennan, G., & Southwood, N. (2007). Feasibility in Action and Attitude. In 
Hommage à Wlodek. Philosophical Papers Dedicated to Wlodek Rabinowicz, 
http://www.fil.lu.se/hommageawlodek/index.htm. Lund, Sweden.

Buchanan, A. E. (2007). Justice, Legitimacy, and Self-Determination: Moral 
Foundations for International Law. Oxford: University Press on Demand.

Buchanan, J. M. (1954). Individual Choice in Voting and the Market. Journal 
of Political Economy, 62, 334–343.

http://www.fil.lu.se/hommageawlodek/index.htm


16 Constitutional, Political and Behavioral Feasibility     357

Buchanan, J. M. (1964). What Should Economists Do? Southern Economic 
Journal, 30, 213–222.

Buchanan, J. M. (1967). Politics and Science: Reflections on Knight’s Critique 
of Polany. Ethics, 77, 303–310.

Buchanan, J. M. (1975). The Limits of Liberty: Between Anarchy and Leviathan. 
Chicago: University of Chicago Press.

Buchanan, J. M. (1979a). Natural and Artifactual Man. In J. M. Buchanan 
(Ed.), What Should Economists Do (pp. 93–112). Indianapolis: Liberty Press.

Buchanan, J. M. (1979b). Politics Without Romance: A Sketch of Positive 
Public Choice Theory and Its Normative Implications. IHS Journal, 
Zeitschrift des Instituts für Höhere Studien, Wien, 3, B1–B11.

Buchanan, J. M. (1989). Rational Choice Models in the Social Sciences. In 
R. D. Tollison & V. J. Vanberg (Ed.), Explorations into Constitutional 
Economics (pp. 37–50). College Station: Texas A&M University Press.

Buchanan, J. M. (1991a). Economic Interdependence and the Work Ethic. In 
The Economics and the Ethics of Constitutional Order (pp. 159–178). Ann 
Arbor: University of Michigan Press.

Buchanan, J. M. (1991b). Economic Origins of Ethical Constraints. In The 
Economics and the Ethics of Constitutional Order (pp. 179–193). Ann Arbor: 
University of Michigan Press.

Buchanan, J. M. (1991c). The Foundations of Normative Individualism. In 
The Economics and the Ethics of Constitutional Order (pp. 221–229). Ann 
Arbor: University of Michigan Press.

Buchanan, J. M. (1995). Individual Rights, Emergent Social States, and 
Behavioral Feasibility. Rationality and Society, 7, 141–150.

Buchanan, J. M. (1999). The Collected Works of James M. Buchanan  
(H. Geoffrey Brennan, H. Kliemt, & R. D. Tollison, Eds.). Indianapolis: 
Liberty Fund.

Buchanan, J. M. (2004a). Competitive Federalism by Default. In C. Blankart 
& D. Mueller (Eds.), A Constitution For The European Union. Cambridge: 
MIT Press.

Buchanan, J. M. (2004b). The Status of the Status Quo. Constitutional Political 
Economy, 15, 133–144.

Buchanan, J. M., & Tullock, G. (1962). The Calculus of Consent. Ann Arbor: 
University of Michigan Press.

Estlund, D. (2011). Human Nature and the Limits (If Any) of Political 
Philosophy. Philosophy & Public Affairs, 39, 207–237.

Estlund, D. (2016). Reply to Wiens. European Journal of Political Theory, 15, 
353–362.



358     A. Hamlin

Estlund, D. M. (2009). Democratic Authority: A Philosophical Framework. 
Princeton, NJ: Princeton University Press.

Gilabert, P. (2017). Justice and Feasibility: A Dynamic Approach. In K. Vallier 
& M. Weber (Eds.), Political Utopias: Contemporary Debates (pp. 95–126). 
Oxford: Oxford University Press.

Gilabert, P., & Lawford Smith, H. (2012). Political Feasibility: A Conceptual 
Exploration. Political Studies, 60, 809–825.

Hamlin, A. (2014). Reasoning About Rules. Constitutional Politcal Economy, 
25, 68–87.

Hamlin, A. (2017). Feasibility Four Ways. Social Philosophy and Policy, 34, 
209–231.

Hardin, R. (1982). Collective Action. Baltimore and London: Johns Hopkins 
University Press.

Lawford-Smith, H. (2013). Understanding Political Feasibility. Journal of 
Political Philosophy, 21, 243–259.

Olson, M. (1965). The Logic of Collective Action. Cambridge, MA: Harvard 
University Press.

Ostrom, E. (2000). Collective Action and the Evolution of Social Norms. The 
Journal of Economic Perspectives, 14, 137–158.

Peter, F. (2008). Democratic Legitimacy. New York: Routledge.
Räikkä, J. (1998). The Feasibility Condition in Political Theory. Journal of 

Political Philosophy, 6, 27–40.
Sandler, T. (1995). Collective Action—Theory and Applications. Ann Arbor: 

University of Michigan Press.
Southwood, N. (2016). Does “Ought” Imply “Feasible”? Philosophy & Public 

Affairs, 44, 7–45.
Southwood, N. (2018). The Feasibility Issue. Philosophy Compass, 13, e12509.
Stemplowska, Z. (2016). Feasibility: Individual and Collective. Social 

Philosophy and Policy, 33, 273–291.
Voigt, S. (1999). Explaining Constitutional Change: A Positive Economic 

Approach. Cheltenham: Edward Elgar.
Wiens, D. (2015). Political Ideals and the Feasibility Frontier. Economics and 

Philosophy, 31, 447–477.
Wiens, D. (2016). Motivational Limitations on the Demands of Justice. 

European Journal of Political Theory, 15, 333–352.



359

Introduction

This chapter discusses Blockchain, a technology that was invented and 
publicly released in 2008 under the pseudonym Satoshi Nakamoto as 
the platform underpinning bitcoin, a cryptocurrency. Bitcoin is a decen-
tralized, stable, and transparent time-stamped public ledger resolving 
the double-spending problem1 by using blockchain technology com-
bined with the benefits of cryptography with a peer-to-peer network 
using the internet, to create a tamper-proof record of transactions 
(Nakamoto 2008).

Blockchain is referred to as a distributed ledger technology or a trus-
tless consensus engine (Swanston 2014). The technological novelty of 
a blockchain is that it can create consensus about the true state of a 
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ledger (that might record, for instance, exchanges, contracts, ownership,  
identity, data) without participants required to trust any central-
ized authority, or an intermediary (like an auditor, government, or an 
exchange). Consequently, there is much to evaluate and learn from the 
institutional structure that the technology and its various applications 
provide, especially within the constitutional political economy and pub-
lic choice literature, wrestling with designing collective action rules that 
are robust to capture by interest groups.

Blockchain has been described as a as disruptive force that can 
disrupt any centralized system, that coordinates valuable informa-
tion (Wright and De Filippi 2015), reduce the size of government by 
increasing cooperative efficacy (Nair and Sutter 2018), and as a system 
of institutional evolution that leads to many kinds of entrepreneurial 
actions (Davidson et al. 2018).

As an extension of this literature on blockchain as a new institutional 
and governance platform, this article argues that one can conceptual-
ize computer code as constitutional rules and constraints in blockchain 
technology and governance. The Bitcoin protocol is essentially a set of 
rules written in computer code, governing what is, and what is not, 
allowed by the participants in the Bitcoin network. No single partici-
pant can change the rules, and even when new rules (in the form of 
upgrades to the open source software) are advanced by different partici-
pants, the key to understanding Bitcoin is through understanding con-
sensus. In this context, Buchanan’s scholarship is relevant to this new 
technology.

There are two aspects of Buchanan’s scholarship that can be extended 
by studying blockchain; in particular, cryptocurrencies like Bitcoin. 
First, as a currency, Bitcoin fits Buchanan’s vision of an automatic and 
not a managed monetary system (Buchanan 1962). Second, if the 
Bitcoin currency is an automatic system, operating without any cen-
tralized direction, it is useful to understand the rules governing the 
decentralized network, that actually make it a predictable monetary 
system, as desired by Buchanan. In particular, Buchanan’s scholarship 
on consent and unanimity is quite illustrative (Buchanan and Tullock 
1962). For this analysis, I argue that it is useful to think of computer 
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code as rules, and as constitutional rules, or the rules for rule-making 
(Buchanan 1990).

One mark of long lasting scholarship is when its fundamental 
insights can explain the world decades later, even when the world looks 
unrecognizable through technological transformation. James Buchanan’s 
scholarship can be used to both understand and analyze Blockchain 
technology as a governance platform. Though Bitcoin is a harbinger 
of the future of technology and governance, the building blocks of 
the classic literature in constitutional political economy have much to 
contribute.

This chapter is organized as follows. Section “Bitcoin” describes the 
basic functioning of the Bitcoin system. In section “Code as Constitutional 
Constraints”, I introduce the idea of conceptualizing computer code 
as constitutional rules. Section “Mining Bitcoin: Consensus and 
Verification” discussing the process of mining Bitcoin—or to find an 
analogous idea in Buchanan’s terms—the level of choice and actions 
within rules. Section “Forking: The Calculus of Crypto Consent” dis-
cusses the process of Forking, or in Buchanan’s terms—the choice of rules. 
Section “Conclusion” concludes.

Bitcoin

Blockchain technology was first used in the development of the digi-
tal cryptocurrency, Bitcoin (Nakamoto 2008). Though the Blockchain 
structure extends past the application of Bitcoin to other kinds of cryp-
tocurrencies and kinds of ledgers, it is useful to understand its origins 
through Bitcoin.

Bitcoin is a completely decentralized cryptocurrency, that is not 
issued, controlled, or distributed by any centralized authority. As a 
decentralized currency, Bitcoin started as a publicly available ledger 
of all trades or transfers of Bitcoin among its users anywhere in the 
world. The ledger file is not stored any central institution. It is dis-
tributed across the world via a network of private computers that are 
both storing data and executing computations. Each of these comput-
ers represents a “node” of the blockchain network and has a copy of 
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the ledger file. The interesting thing about Bitcoin as a currency, and 
blockchain as a technology for keeping ledgers, is that the idea of not 
centralizing power to prevent capture, is inherent in its core design, and 
therefore it is constitutionally more robust to capture by special interests 
or coordinated attacks by small and powerful groups.

Bitcoin is an excellent illustration of Buchanan’s idea of a monetary 
constitution where Buchanan argued that the appropriate standard is 
monetary predictability (instead of monetary stability). Buchanan dis-
tinguishes a managed monetary system—“that embodies the instrumen-
tal use of price-level predictability as a norm of policy, either loosely 
by discretionary authorities possessing wide latitude for independent  
decision-making powers, or closely in the form of specific rules con-
straining discretionary authorities within narrow limits” from an auto-
matic monetary system “which does not, at any stage, involve the 
absolute price level, the price index, or any other macroeconomic varia-
ble, in guiding monetary policy” (Buchanan 1962, pp. 164–165).

Leaning towards the latter, Buchanan argues that automatic sys-
tems are characterized by an organization “of the institutions of private 
decision-making in such a way that the desired monetary predictability 
will emerge spontaneously from the ordinary operations of the system” 
(Ibid., p. 164, footnote omitted).

In reality, Bitcoin does not fit the commodity standard as described 
by Buchanan’s illustration of an automatic system consisting “solely of 
the designation of a single commodity or service as the basis for the 
monetary unit, as the standard, and the firm fixing of the future course 
of the price, in monetary units, of this commodity” (Ibid.). The auto-
matic nature of a non-commodity-based currency implies that a group 
requires no monetary authority to either manage the monetary base or 
monetary rule using discretion.

Although Buchanan perceived money with some features of a pub-
lic good, requiring strictly controlled government provision, Bitcoin, a 
completely decentralized cryptocurrency, is an excellent illustration of 
such an automatic system that will result in monetary predictability.

The total supply of Bitcoin is capped by its code at 21 million. This 
essentially ensures scarcity with an absolute limit on the supply of this 
currency. In 2018, about 17 million Bitcoin have been mined and are 
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in circulation.2 Developers expect another three million Bitcoin to 
be mined over the next 5–10 years. And, it is expected to take close 
to a century (at current computing speeds and capacity) to mine the 
last one million of Bitcoin. The Bitcoin code issues new currency to 
miners for verifying transactions. This is done at a controlled pace, and 
the verification process also becomes more complex as more Bitcoin are 
generated and traded (Antonopoulos 2014). So, the process of getting 
new Bitcoin through verification increases at a decreasing rate. In this 
aspect, the process of increasing Bitcoin supply mimics the increase 
in the supply of gold, it increases only at a decreasing rate (Nair and 
Sutter 2018).

The foundation of Bitcoin is cryptography. Its protocol uses a public- 
private key to store and spend money and allow cryptographic valida-
tion of transactions. Standard cryptography allows any individual to 
create a public key (designed to be shared widely) and an associated pri-
vate key.3

Encrypted messages with a public key can only be unscrambled by 
the holder of the associated private key. This allows individuals in a 
large network to encrypt messages that only the specified recipient can 
access and read. Messages encrypted with the private key can only be 
unscrambled with the associated public key, allowing messages to be 
confirmed as authentic from a given sender.

For instance, Sender ‘A’ publishes a message in the Bitcoin net-
work announcing her plan to transfer 10 of her bitcoins to receiver 
‘B’. This announcement includes a reference to the transaction on 

2See https://www.blockchain.com/charts/total-bitcoins.
3Every public key is 256 bits long and the resulting hash from the public key is 160 bits long. 
The public key is used to indicate the ownership of an address to receive funds. A private key is a 
randomly generated string (numbers and letters), allowing bitcoins to be spent. A private key is 
always mathematically related to public key or the wallet address, but only known to the owner 
and not required to be shared for transactions. The public key is mathematically derived from the 
corresponding private key, but the beauty and benefit of cryptography is that it would be nearly 
impossible to use the public key to derive the private key, requiring about a trillion years for a 
supercomputer to crack the reverse mathematics solution.

https://www.blockchain.com/charts/total-bitcoins
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how she acquired or received those Bitcoin. Part of this message is 
encrypted by sender A’s private key to demonstrate that this message 
was sent by Sender A. Once receiver B has the Bitcoin and wishes to 
engage in a new transaction, he becomes the Sender. Now Sender B, in 
order to conduct a transaction with receiver ‘C’ announces his inten-
tion encrypted with the private key, and also with a reference to the 
transaction with A, from whom he received these Bitcoin. A, B, and 
C are all identified on the network through their public keys for these 
transactions.

The network does not need to know the private key. All that the net-
work requires is to know if the private key corresponds to the public 
key, and then the transaction is validated. And since the public key is 
known, the network can check if the Bitcoin was spent previously, since 
all the previous transactions are on a public ledger.

These transactions are secured through participating nodes on the 
network algorithmically generating hashes that are periodically added as 
a new block. A hash is a string of data of consistent length that acts as a 
unique identifier that can validate the transactions that were recorded in 
making it. For instance, the following string of data generate the follow-
ing SHA256 hashes.

String Hash

James Buchanan e806362b5be794dbb9c81162c4a8dcf-
3864c81082004ee536f98a8fd8326de50

James M Buchanan 0a1489e8f1a881ccec84ee7ba3fab435c59a2b-
e184b121b90289b0adf8319016

James McGill Buchanan 8a2612d6e8b70697fefa83cfa5749d1076be-
0911b0e42e4403f788469aa19110

Hash functions are deterministic, i.e. a particular input through 
a hash function will always lead to the same result. Further, even a 
small change in the input, there is a big difference in the hash. Each of 
these hashes is then added to a block. And the block of transactions is 
linked to previous blocks or chain of transactions, hence blockchain. 
The result is that, unlike other shared ledgers, transactions recorded 
on a blockchain are extremely difficult to manipulate or reverse by any 
authority.
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Code as Constitutional Constraints

My main argument is that for governing the decentralized network of 
nodes, the code of the Bitcoin protocol can act as both rules and as 
constitutional rules.4 By ‘constitution’ I mean ‘rules for rule-making’ as 
defined by Buchanan. While the code has a technical aspect, much of it 
is intended to constrain what individual nodes can and cannot do. And 
in this sense, it is a rulebook for computing, but the nodes or comput-
ers act out the intentions of individuals who participate in the Bitcoin 
network, and therefore the code, in essence, constraints the individual 
participants. The constitutional rules governing the interactions in the 
Bitcoin network are through the computer code in the Bitcoin Core 
software and its upgrades. The code determines how the different nodes 
or computers within the network interact with one another.

One of Buchanan’s most important contributions is to distinguish 
between two levels of choice—the choice of rules, and the choice within 
rules (Buchanan 1990). This way, constitutional politics places bounda-
ries over the realm of ordinary politics. One can think about the Bitcoin 
code as a constitution and the Bitcoin network engaging in both the 
choice of rules and choice within rules.

The original Bitcoin constitution was coded or written by Satoshi 
Nakamoto and was not a set of rules and protocols that was collectively 
decided by the participants in the Bitcoin network. But Nakamoto 
adopted an open source system and the source code was publically avail-
able. In addition, coders and developers could write changes to the code 
or upgrades to the Bitcoin Core software. However, all the software 
upgrades and changes to protocol need to be accepted by the group, and 
are adopted only if the participants can agree on the rule/code change. 
The choice of rules since the creation of Bitcoin, is really an emergent 

4A similar argument has been made for cyberspace and other technologies by Lessig (1999). 
Lawrence Lessig famously described the code that regulates cyberspace as law, in that this code, 
or architecture, sets the terms on which life in cyberspace is experienced. If code is the law that 
regulates behavior or the individual participants, then the changes in code also lead to changes in 
the behavior of the participants.
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process within an open source network. Various proposals for a new set 
of rules, or changes to the existing set of Bitcoin Core rules, need to be 
accepted by the nodes within the network.

These rule changes are governed by consensus requirements to create 
and change the code that governs Bitcoin, i.e. at the constitutional level. 
This is described in detail in section “Forking: The Calculus of Crypto 
Consent” while discussing forks in the Bitcoin network. An example 
of choosing the rules of the game is increasing the size of the block of 
transactions. Since Satoshi Nakamoto capped the block size at 1 MB, 
the network requires a change to the existing code (akin to amending 
the constitution) to increase block size. An increase in the block size will 
affect the choice within rules, i.e. the process of verifying transactions 
and adding them to the public distributed ledger.

At the level of choice within rules or constraints, is the everyday 
business of Bitcoin participants interacting with one another within 
the network, mainly to verify transactions (which is the process to 
mine or issue new Bitcoin). For instance, mining new Bitcoin will take 
on different forms depending on what is the allowed block size. At a 
block size of 1 MB, most computers can effectively participate and use 
their computing power to produce proof-of-work or the verification 
for transactions that mines new Bitcoin. An increase in the block size 
to 4 MB, automatically favors larger processing power, which means 
that the verification system will have fewer and more powerful partic-
ipants—those with access to higher processing power. This has signifi-
cant consequences, for the nature of the network, the concentration of 
hashing power, and therefore making the public ledger more vulnerable 
to attack or capture.

The ‘original constitution’ by Satoshi Nakamoto (2008) created a set 
of rules governing the network, the most important of which was the 
supply of the currency. Unlike most fiat currencies, Bitcoin is constitu-
tionally capped. i.e. the total supply of Bitcoin is capped at by its code 
at 21 million. Bitcoin can be bought, sold, and spent in fractions, with 
the smallest fraction called Satoshi (1 Satoshi = 0.00000001 Bitcoin). 
So even with the absolute limit on Bitcoin, and its increasing value, it 
is easy to use as a medium. Therefore, even if the network gets close to 
mining almost all the Bitcoin, there is no incentive for current Bitcoin 
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holders to change the code and increase the total cap from 21 million 
to a larger number, because doing so will reduce the value of their 
holdings.

Bitcoin, as a version of the Buchanan’s automatic system, is far less 
vulnerable to manipulation or political capture than the typical forms of 
ordinary automatic system backed by physical commodities. Given that 
the process of verifying transactions is an increasingly complex mathe-
matics puzzle, the process of getting new Bitcoin increases at a decreas-
ing rate. Both these aspects, the limited supply, and the slow increase in 
the new supply, are constitutionally enforced, and cannot be changed, 
and are the main reasons for the value of Bitcoin as a cryptocurrency.

Given that the network is completely decentralized and relies on con-
sensus for collective action, there is the question of who is allowed to 
participate and to vote in the Bitcoin governance system. There are two 
types of participants in the Bitcoin network. The first group is the min-
ers, who actually verify transactions on the blockchain and the second 
is every participant on the network—Bitcoin owners, exchanges, nodes 
maintaining the public ledger etc. When it comes to having a “vote” 
or a say in either verifying transactions or changing the protocol, only 
miners have a vote. However, there are no barriers to entry and anyone 
can become a Bitcoin miner. The software is open source, and anyone 
can download Bitcoin Core, and download and maintain the complete 
blockchain on their computer and participate in verifying transactions 
in exchange for new Bitcoin. In 2018, the number of computers storing 
the Bitcoin ledger is estimated at close to 10,000.5 And each of these 
nodes has low barriers to entry, as well as the ability to exit the system, 
and the voice to accept or reject any rule changes.6 If the default rule in 

5This is only an estimate. No one knows how many nodes there in the Bitcoin network since all 
are not reachable. Some website like https://bitnodes.earn.com update the number of reachable 
nodes frequently.
6At this point it is important to understand the difference between nodes and miners. Full nodes 
are the computers have a complete record of the blockchain and verify all the transactions in the 
system and enforce consensus rules using Bitcoin Core. There are also nodes that are not full 
nodes, which only have a small portion of the blockchain and are mainly used to transact and 
can be used to connect with full nodes for transactions. Miners are full nodes, but in addition to 
maintaining the complete blockchain, they also perform proof-of-work to mine new Bitcoin.

https://bitnodes.earn.com
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democracy is ‘one individual one vote’ one can say that in Bitcoin, it is 
“one processor one vote.” And because the decision-making or voting is 
done through nodes participating in the Bitcoin network, there must be 
rules governing this kind of democratic decision-making.

There are two levels of choices—the choice that takes place within 
those rules in order to mine, verify, and exchange Bitcoin, and the 
choice of rules or software upgrades that change the Bitcoin protocol. 
Therefore, there are two types of consensus required for Bitcoin.

The first is the consensus over any transaction—falling within the cat-
egory of choice within rules. This consensus, as discussed above, is based 
on the proof-of-work by miners, and once such consensus is achieved, 
then the transactions cannot be changed later. In the cases where there 
is a failure to achieve consensus, there is a split in the blockchain. This 
means that temporarily, there is more than one blockchain in the net-
work. But the chain that is the first to find or connect to the next block 
of transactions becomes the longest chain, and therefore other chains 
that form temporarily are abandoned. While there is no specific vot-
ing or majority rule, at the core of the decentralized decision-making is 
the idea of consensus. The greater the consensus around a given chain, 
that chain will be adopted by the network as “the” chain. Part of this is 
informed or governed by some informal norms emerging from the net-
work. Currently, transactions are considered final, if they are six blocks 
deep in the blockchain, because given current hash power and its con-
centration, it would be almost impossible to manipulate change the 
ledger once it is six blocks deep. If the hashing power concentrations 
increase, the norm may also increase from six blocks to a higher number 
of blocks before a transaction is accepted as final in the network.

A second type of consensus is required at the level of the code or  
protocol—or the choice of rules. As the technology is used over time, 
many of the developers and coders find bugs or wish to eliminate cer-
tain problems and propose changes to the code. However, for changes 
to be adopted there is consensus required within the network.

Like any constitutional framework, it is impossible to expect that the 
original set of rules adopted will always be relevant. Rules change and 
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evolve over time, either by changing the text of the rule, or its inter-
pretation/meaning. So, an important question arises when we com-
pare code as constitutional rules. How does any change in the code or 
protocol compare to constitutional rules? And in a decentralized net-
work, who decides how to change the rules? The simple answer is that 
no single individual decides these rules changes, and even when a sin-
gle individual writes the updated set of rules, a very large majority must 
agree. This emergent aspect of Bitcoin and block chain technology has 
made it an extremely fertile experimental space for different rules and 
systems.

Vitalik Buterin has described the immense flexibility to change the 
rules within blockchain. “Blockchains are not about bringing to the 
world any one particular ruleset, they’re about creating the freedom to 
create a new mechanism with a new ruleset extremely quickly and push-
ing it out. They’re Lego Mindstorms for building economic and social 
institutions” Buterin (2015).

Furthermore, the code that runs the Bitcoin network is a hard con-
straint and cannot be overcome by manipulation or interpretation. 
The only way of getting around a given set of rules or constraints is to 
upgrade the software which requires the consent of the nodes present in 
the network. In this sense, unlike the modern-day constitutions, whose 
custodians are elected representatives and unelected judges, and changes 
can be made and implemented without the explicit consent of citizens 
or voters; Bitcoin requires consent of the individual nodes, since these 
nodes have to upgrade to the new set of rules before the computer can 
perform the requisite function.

Second, unlike modern constitutions, often executed by bureau-
crats and interpreted by judges, there is no room for interpretation of 
the Bitcoin code. Any action is either permitted or not permitted by 
the code governing that particular protocol. And if there is more than 
one set of rules in operation (as may be the case since it is an open 
source system), then the Bitcoin protocol will either allow both sets 
of rules to exist simultaneously or invalidate transactions of one of the 
sets of rules.
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Mining Bitcoin: Consensus and Verification

The process of issuing new Bitcoin is completely decentralized. New 
Bitcoin are generated as a reward for mining—a process that verifies 
the transactions within the decentralized peer system. The process of 
mining is essentially solving a very difficult mathematic puzzle using 
computing power. Finding the solution requires trying all possible 
combinations and the speed of success is determined by the availability 
of computing power. The one with the access to the most computing 
power will most likely solve the problem first.

Since Bitcoin lacks a central auditor, every transaction must be ver-
ified and agreed upon by the decentralized network. There are many 
ways to achieve this like majority voting on transactions, having ran-
domly selected parties within the network verify transactions, etc. 
Bitcoin however, uses a costly and robust system called the proof-of 
work.

The core idea of Bitcoin is that for voting on any transaction, the 
miners must solve a problem, or a mathematical puzzle, that is difficult 
to solve, but easy to verify by the nodes once solved. Each and every 
node adds to the layer of security or protection from capture by storing 
the ledger in this decentralized way. Miners take on the costs of supply-
ing this service of adding security to the decentralized ledger. For sup-
plying this costly and valuable service, miners are rewarded with newly 
created Bitcoin.

Given the absence of a trusted centralized authority, the value of 
Bitcoin emerges from the system of a public decentralized transparent 
ledger. However, it takes time to verify each transaction because each 
transaction must be verified by multiple nodes.

As mentioned before, solving the puzzle, or proof-of-work, makes 
Bitcoin a highly democratic system where each computation cycle 
equals one vote. If the network simply required some kind of con-
sensus on the correct or authentic record of transactions, then such a 
system could be rigged by creating multiple identities and therefore vot-
ing many times and capturing the system. However, requiring proof-
of-work, is a very costly method of participating or voting (for which 
miners are rewarded with Bitcoin). Therefore, it fosters authenticity,  
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discourages fake identities and provides the right incentives to the  
participants within the network to verify transactions (Bohme et al. 2015).

Once this mathematical puzzle is solved, proving proof of the 
authenticity of the transaction, the miner will publish the proof-of-
work in a block. This proof-of-work shows the solution and then 
other miners and nodes can verify the solution. Nodes can add a 
block only if the block follows all the rules in the consensus mecha-
nism. Therefore, the software running on each node checks the validity  
of a block and will reject any block with an invalid transaction. One 
example of an invalid transaction, and therefore an invalid block, is 
someone sending Bitcoins that they have not received from someone 
else in a transaction, or not received from mining a block. After the 
solution is verified, the miners start working on the new block of pend-
ing transactions (Ibid.).

The process comprises mining and verifying the blocks, and compar-
ing the block to the most recent blocks, such that the entire network 
agrees on the historical ordering or chain. No transaction will clear or 
become final, until it has been added to the consensus blockchain i.e. 
there is consensus among the nodes over a transaction. And consensus 
means that most of the nodes in the Bitcoin network have the same 
block in their locally validated best blockchain. It takes time because it 
takes time to provide proof-of-work and then verify the solution using 
consensus rules of the network (Ibid.).

The system is coded such that blocks are added approximately every 
10 minutes, though there have been times when the congestion in the 
Bitcoin network takes hours for transactions to clear. Because of this 
time lag—there are times when a transaction batch may be added to 
a blockchain, but it is changed because the miners reached a differ-
ent consensus on the solution. To ensure that there is no problem of 
double-spending, the informal consensus in the network is to wait for 
a transaction to be 6 blocks deep before the transaction is confirmed. 
While this provides greater validity and assurance for the transaction, it 
also increases the time taken to confirm a transaction. The more trans-
actions in the network, the greater the delay. Transactions are processed 
in the order in which they are received by the network, though there are 
mechanisms to move up in the line by paying fees.
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Like in any system requiring consensus, Bitcoin transactions are 
costly, and take time to verify. Sometimes it may take up to an hour to 
verify a transaction as final. Compared to other systems like credit card 
networks that take mere seconds to verify and vet a transaction, Bitcoin 
has high decision-making costs. However, it is precisely this high degree 
of consensus for verification of transactions that fosters trust within 
the network and provides robustness to Bitcoin, and therefore provides 
value as a currency.

The Calculus of Consent (Buchanan and Tullock 1962) highlights the 
tradeoff between external costs and decision costs arising from any given 
voting rule within a group. This is also true for the consensus rules gov-
erning Bitcoin. The lower the consensus requirement, the higher the 
chance of an attack compromising the blockchain. And the higher the 
consensus requirement, the greater the time taken to verify transactions. 
Given this tradeoff, it is quite obvious that as the network evolves, a 
different rule will minimize total costs of arriving at consensus over a 
transaction. However, this changing these rules also requires a high level 
of consensus, as discussed in the following section.

Forking: The Calculus of Crypto Consent

In the Bitcoin network, consensus means that most of the nodes in 
the Bitcoin network have the same block in their locally validated best 
blockchain. However, to maintain consensus, it is important that all 
the nodes in the network follow the same consensus rules, or the same 
block validation rules. Since Bitcoin software is open source, developers 
and participants in the network often propose new rules and features 
that they believe will improve Bitcoin.

Within the blockchain technology, any time there is a change in the 
code, there is the potential for a fork. Because the technology is open 
source, every single Bitcoin node must be compatible with the rest of 
the network. Any node that is not compatible with the version of the 
software that all the other participants in the network are using, could 
face two possibilities. First, even though there are differences in the 
versions being used, these different versions are compatible, and lead 
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to mining the same blockchain (because consensus is required at that 
level). A second possibility is that the two different versions are incom-
patible, and this leads to the nodes mining different blockchains.

When new rules are introduced and implemented, there is the ques-
tion before all the nodes on whether they choose to upgrade to the new 
set of rules or follow the old set of rules. And this choice is similar to 
a constitutional choice, or in modern terms voting on a constitutional 
amendment. Except, in the Bitcoin network these changes require 
a high degree of consensus that is near unanimity. The argument in  
The Calculus of Consent, is that behind the veil of uncertainty, in the 
absence of decision-making costs, the unanimity rule will be chosen, 
because when the costs of decision-making are absent the external costs 
are minimized only at the point of unanimity. The rule of unanim-
ity makes every single acceptance of rule change a voluntary one. All 
exchanges will be efficient, as every single member in the network con-
sents (Buchanan and Tullock 1962).

The Bitcoin network however has learnt first-hand, the difficulty 
with the unanimity requirement. In practice, rules have evolved which 
are similar to super majority rules, and not unanimity rules. Unanimity 
is achieved eventually, once the high threshold is reached, because the 
remaining nodes upgrade to the new set of rules.

When new rules are introduced, some nodes upgrade to follow 
the new set of rules while other nodes continue to follow the old set 
of rules. This creates a situation where the consensus over the block-
chain can split. If a block of transactions is mined and accepted by the 
upgraded nodes but is rejected by the non-upgraded nodes, i.e. the old 
version of the rules and the new version of the rules are incompatible, 
this leads permanently divergent blockchains, one for the non-upgraded 
nodes following the old rules and the second for the upgraded nodes 
following the new rules. This is known as a hard fork. In theory, the 
only way to prevent a hard fork is if every single node upgrades to the 
new set of rules or every single node rejects the new set of rules i.e. una-
nimity. In practice, if a sufficiently large number of nodes upgrade to 
the new set of rules and that becomes the longest blockchain, then there 
is a greater incentive for the rest of the nodes to upgrade, since their 
fork will be the less valuable fork. Conversely, if too few nodes upgrade 
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to the new set of rules, the new fork or upgrade will be abandoned since 
there are insufficient users/miners.

A second scenario is when a new set of rules is introduced, and the 
newly upgraded nodes reject a block violating the new rules (following 
the old rules), but the block is accepted by the non-upgraded nodes still 
using the old rules. In this case the new set of rules are backwards com-
patible, i.e. the non-upgraded nodes will accept all the blocks mined 
by the upgraded and the non-upgraded nodes as valid. But upgraded 
nodes will not accept transactions under the old set of rules. This is 
called a soft fork. In case of soft forks, it is possible to prevent a split 
if the upgraded nodes control more than 50% of the hash rate. Since 
the non-upgraded nodes accept all the blocks (by upgraded and non- 
upgraded nodes) as valid, if the upgraded nodes get the majority of the 
hash power, they can build the chain that non-upgraded nodes accept as 
the best blockchain.

The interesting thing about Bitcoin rule changes, especially hard 
forks, is that no one can impose a new set of rules on any node in the 
network without consent. If a sufficiently large number of nodes change 
or upgrade to the new set of rules, then that blockchain becomes more 
valuable, and there is a benefit in upgrading to the new set of rules. In 
both hard forks and soft forks, it is impossible for a minority to impose 
a new set of rules on the majority. At best, the minority can carve out a 
new set of rules for itself. This abstract splitting of hard forks and soft 
forks becomes clearer with actual examples from the recent history of 
the Bitcoin network.

On the issue of congestion of transactions in the Bitcoin network, 
there was a major disagreement within the Bitcoin community. The 
problem within the Bitcoin protocol was that it would get slower and 
more congested as it grew more popular. The original Bitcoin code by 
Satoshi Nakamoto placed a limit on the number of transactions that 
could be processed within the network every 10 minutes. The reason 
for the cap was to make sure that the individual computers process-
ing the transactions within the network, could handle the cumulative 
global load of transactions. However, as the number of transactions in 
the overall network increase, this limit on the number of transactions 
created congestion and delays.
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One solution suggested by Mike Hearn, one of the coders in the 
core group, was to upgrade the code for processing transactions. Hearn 
argued that the “Bitcoin Core has no code in it to handle a permanent 
and growing transaction backlog. Transactions just queue up in memory 
until the node runs out” (Hearn 2015). Consequently, each node might 
become very slow, or crash. Hearn’s main argument was that these 
consequences would eventually harm users, and Bitcoin’s reputation, 
leading to a loss in Bitcoin value. And the only way to preserve value 
was to raise the limit on the number of transactions processed in each 
block.

Hearn’s main opposition for increasing the block size, Gregory 
Maxwell, talked about the various tradeoffs. One important conse-
quence, he pointed out, was that larger blocks of transaction might 
overwhelm the small or ordinary individual computers. The result 
would be that only large companies, or miners within the network 
would process the claims (Popper 2016). The original point of creating 
the decentralized network was that both the transactions and the ledgers 
would be stored across a larger number of computers, and anyone could 
join the network and become a miner or node. This would change the 
barriers to entry to become a node within the network, with fears of 
capture by larger firms.

This point was more than just technology, but about a system that 
would fundamentally change the democratic nature of the Bitcoin net-
work. If only very large processing capacity could solve the transactions, 
because of the increase in block size, then even with the one vote rule, 
only the elite and larger miners with extensive computing power get a 
vote in the system.

Within the Bitcoin community, there was the struggle between the 
classic external costs and decision-making costs on the question of who 
processes or “votes” on a transaction. The original code took on high 
decision-making costs, limited the size of the block, and allowed anyone 
to be a miner with the proof-of-work qualifying as a vote on a legitimate 
transaction. The new faction led by Hearn preferred lower decision- 
making costs in the same tradeoff. Because it was a question about 
changing the code of the Bitcoin protocol, it is similar to a constitu-
tional question. There are two fundamental constitutional questions 
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raised in this kind of issue—first, who should be allowed to vote within 
a system. And second, what should be the voting rule once the network 
agrees upon the participants.

In national boundaries, this question manifests itself as the deci-
sion over the voting rule—first past the post, primary system, etc. Or 
the distribution of authority between the legislature and executive 
decision-making.

The factions were not just about code, but more fundamental, about 
how the participants viewed Bitcoin. Some viewed Bitcoin as a currency 
primarily like gold, with a store value, that was preserved due to the 
decentralized nature of the network and the anonymity provided by 
the protocol. Others viewed Bitcoin as a medium of exchange, where  
the value would come from ability to support a large number of transac-
tions very quickly, like MasterCard or Square. This division within the 
Bitcoin network also posed more basic questions, as there are often at 
the time of constitutional framing.

The issue of congestion of transactions in the Bitcoin network caused 
a lot of internal debate and turbulence within the Bitcoin network. One 
of the first few suggestions was to increase the block size (forwarded 
by Mike Hearn and Gavin Andersen, a lead maintainer of the bitcoin 
project) by introducing a software upgrade leading to a fork known as 
Bitcoin XT.

The main issue was increasing the block size would cause a change of 
rules that was not backwards compatible. If the block size limit were to 
be increased from 1 MB to say 4 MB, a 3 MB block would be accepted 
by nodes running the new version but rejected by nodes running the 
older version. Therefore, unless all the miners upgrade to the new proto-
col, there would be a split in the community, or a hard fork. Bitcoin XT 
was a split off the original Bitcoin Core.

To avoid a hard fork and still have the XT protocol to replace the 
Bitcoin Core protocol requires unanimity. i.e. in theory all nodes must 
accept the new protocol or exit the system. In practice, however, suf-
ficiently high number of nodes should upgrade to the new XT proto-
col, to make the XT blockchain the longest and dominant blockchain 
after the hard fork. To this end, if a sufficient number of all the bitcoin 
node owners had chosen to adopt XT—75% to be precise—Bitcoin 
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Improvement Protocol 101 (BIP101) would have become active and 
the block size for those running that software would increase from 
1 MB to a maximum of 8 MB, with a provision to double every two 
years. However, the Bitcoin XT protocol was never adopted by 75% of 
the nodes and at its maximum it had about 10% acceptance, which has 
since fallen. Bitcoin XT is considered a hard fork in the Bitcoin proto-
col that failed (Palmer 2016).

After the failure of Bitcoin XT, the same idea to increase the block 
size, but in a less drastic way from 1 to 2 MB was introduced with 
Bitcoin Classic. Unlike XT which was a result of a sharp divide within 
the community, Bitcoin Classic initially showed signs of reaching some 
consensus within the community, but like XT, this hard fork also failed.

An example of a successful hard fork is Bitcoin Cash, which was not 
an attempt to build close to unanimous consensus the traditional way. 
In August 2017, the blockchain forked at block 478558. This was done 
as a surprise announcement by a small group of miners, who instead of 
waiting for consensus within the Bitcoin community, simply performed 
a hard fork and used their hash power to trade the new cryptocurrency, 
Bitcoin Cash. Trading started after an hour of announcement, taking 
the Bitcoin community (which was debating a different user activated 
soft fork called Segwit) by surprise. While starting with only a few hun-
dred nodes, at present Bitcoin Cash has over 2000 nodes processing 
transactions, and a block size limit of 32 MB.

Thus, multiple attempts to improve the original Bitcoin Core pro-
tocol and move to a faster network benefitting all the participants have 
consistently failed. One reason is the requirement for the very high level 
of consensus required to make these changes, and the consequent ten-
dency to stick to the status quo. Hard forks impose a high bar. To pre-
vent a split in the blockchain, all nodes must upgrade to the new rule 
and accept the new rule unanimously and almost in unison. This high 
bar makes hard forks or splits in the blockchain more likely. And splits 
in the blockchain can reduce the value of Bitcoin, which imposes a cost 
on all the participants in the network. So even when participants reject 
a new set of rules, the value of the Bitcoin Core may reduce depending 
on the kind of split within the network. Too many hard forks do not 
bode well for the network as a whole or the individual Bitcoin holder. 
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And therefore, there has to be a mechanism to bring about agreement 
upon the new set of rules.

Aside from the issue of decision-making costs, which can make 
unanimous decisions inefficient, Buchanan also accepts other lim-
its of using the unanimity rule. “In effect, a unanimity rule allows 
the status quo values of all existing entitlements to be preserved 
against any unpredictable possible intrusions from the special effects 
of new and untried ventures, with distinction between physical 
(technological) and financial (pecuniary) effects” (Buchanan and 
Faith 1981, p. 108).

In this sense, there is a lot of turmoil within decentralized commu-
nities, choosing and voting on rules. In particular, there is a strong 
tendency to maintain the status quo rules. However, unlike closed com-
munities, the Bitcoin network has a high level of entry and exit of min-
ers, coders, and developers. This churn of individuals and ideas is the 
source of new and better rules. And usually rules improving the system 
are adopted by the network or will split off into a new blockchain creat-
ing value with a new variant of the currency.

To prevent splits and to ensure that the Bitcoin Core currency does 
not lose its value because of frequent changes, many of the upgrades are 
announced in advance with a flag day. If sufficient number of users or 
nodes have upgraded on the flag day, then they enforce the new rules 
after flag day. This is known as User Activated Soft Forks. Another 
innovation in this area is to rely on the acceptance miners with hash 
power to activate a new set of rules. This is known as Miner Activated 
Soft Forks where soft forks wait for the signal or acceptance of a super 
majority of miners (usually 75 or 95%) for the new set of rules. Once 
this super majority accepts the new rules, all the nodes operate under 
the new set of rules.

After the failure of Bitcoin XT and Bitcoin Classic, but before the 
introduction of Bitcoin Cash, there was an attempt to increase the block 
size, without splitting the community. This proposal, called Segwit (or 
segregated witness) was introduced into make a marginal improvement 
in technology and maintain consensus within the network. And the 
upgrade allowed all transactions mined under the new set of rules to be 
backwards compatible, i.e. compatible with the Bitcoin Core software.  
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It replaced the Bitcoin block size by a block weight limit, which would 
allow for blocks up to 4 MB in size, existing simultaneously with 1 MB 
blocks.

This would be accomplished through a soft fork, to avoid forc-
ing everyone running Bitcoin Core to upgrade to the new software. 
Another interesting feature of the Segwit upgrade was that it was 
intended through a User Activated Soft Fork, which required 95% of 
the miners to upgrade in order to activate Segwit.

The intention was that after the activation of Segwit through a soft 
fork in August 2017, they would adopt an upgrade to increase the block 
size to 2 MB through a hard fork on November 16, 2017. The proposal 
for the hard fork split in the blockchain as abandoned in November 
2017 due to lack of consensus. The introduction of the Segwit upgrade 
was not a success because of the high threshold for activation (95%) 
(Rizzo 2015).

Though these examples of the hard and soft forks, and the difficulty 
in achieving consensus in the Bitcoin network make it seem volatile and 
problematic, in fact this is the kind of emergent process that adds to the 
long-term robustness of Bitcoin. The Bitcoin network seems extremely 
robust, in this aspect, to any capture by minority or even the standard 
majority interests and requires a very high level of agreement. It simul-
taneously, due to its open source software system, experiences a lot of 
challenges to status quo and introduction and experimentation with 
new rules.

Conclusion

Bitcoin, as a cryptocurrency, may seem like the new frontier of technol-
ogy and governance. However, studying the rule changes and debates 
within the Bitcoin community only shows that the debates and prob-
lems are age old problems of consensus.

Conceptualizing computer code as constitutional rules can be quite 
illuminating to create a framework to understand the issues affecting 
Bitcoin, other cryptocurrency, and blockchain as a technological plat-
form. Any network, without a central auditor, relying on decentralized 



380     S. Rajagopalan

nodes and participants to create and maintain a valid ledger through 
consensus rules, is effectively grappling with the same problems as age 
old constitutional framing and constitutional maintenance debates. 
One commonality is to govern the actions of individuals within the net-
work and prevent or mitigate opportunistic behavior. A second, is to 
navigate a fast-changing world, that requires the evolution of rules and 
constraints.

Buchanan’s framework is particularly useful to understand the con-
sensus problems of Bitcoin and other blockchain technology. Given that 
decentralized ledgers are worried about losing value due to capture and 
attack by minority and majority factions; the rules to achieve consensus 
are often geared to prevent such attacks. They face the classic tradeoff 
between external and decision costs and find voting or consensus rules 
that minimize the costs of collective action and maximize the value of 
the cryptocurrency.
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Introduction

Blockchains are the distributed ledger technology underpinning cryp-
tocurrencies such as Bitcoin and Ethereum. Blockchains facilitate 
exchange, provide public goods (security, property rights), map iden-
tities and provide a platform for contracting and the enforcement of 
contracts. Some applications of blockchains offer the possibility of new 
forms of ‘corporate’ organisation—such as distributed autonomous 
organisations firms. Other applications suggest the possibility of remov-
ing public good provision from states to networks—such as property 
titling and identity.
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This chapter offers a constitutional political economy perspective on 
the development of the blockchain ecosystem. We argue that block-
chains are constitutional orders—rule-systems in which individuals 
(or firms, or algorithms) can make economic and political exchanges 
(MacDonald et al. 2016). As a consequence, they offer a unique eco-
nomic environment for institutional discovery and constitutional exper-
imentation (Allen, Forthcoming). The process of experimentation and 
discovery in blockchains has some unique features for exploitation by 
researchers interested in the evolution of human institutions, some of 
which are inherent to the technology and others which come from the 
norms surrounding the technology’s development.

James M. Buchanan’s constitutional political economy makes a 
profound insight into the rules that govern economic behaviour and 
exchange (Buchanan 1986, 1990). A blockchain facilitating trade 
through the operation of smart contracts can be understood as a con-
stitutional order. The rules of the game in blockchain applications 
are written into the code itself. Unconstitutional transactions simply 
will not execute. By contrast all trades that adhere to constitutional 
rules will execute. The constitutional framework is self-executing and 
self-monitoring. It is also possible within a blockchain framework to 
easily modify the existing constitution through secession without exist-
ing constitutional norms being violated and changed for those parties 
that do not wish to change the constitution.

Blockchain enabled exchange is a clear example of Buchanan’s con-
stitutional approach. The rules of the blockchain are determined before 
exchange can occur and must be chosen. How those rules are chosen 
may be an entrepreneurial discovery process, or bureaucratic choice. 
Only once those rules are articulated into code, will exchange occur.

Some key characteristics of blockchain institutional experimenta-
tion distinguish it from other processes of competitive institutional 
discovery: public discussion, highly iterative, low discovery costs, and 
high transparency. While not all instances share these features equally 
(permissioned blockchains and privacy coins, for instance, can be less 
transparent about their transactions that occur on their network) most 
current blockchains have each of these characteristics to a greater or 
lesser degree.
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Public Discussion: Blockchains are (typically) open source software 
(OSS) and their development follows patters characterised by the OSS 
movement. Entrepreneurs and developers coordinate activity through 
public forums. This allows researchers to identify with a high degree 
of precision when and how entrepreneurial insights occur. The original 
Nakamoto (2008) White Paper appeared online as if out of nowhere, 
yet we can see through the early online discussions—particularly on 
the Cryptography Mailing List, and then through the Bitcoin Talk 
Forum—how the early stages of the technology evolved. For many 
blockchain forks however we can track in extreme detail the entrepre-
neurial conceptualisation and development of the new blockchain.

Highly Iterative: Blockchain innovation is iterative. Iterative inno-
vation is a feature of open source software. Closed software licenses 
restricts the pool of those who can contribute towards development. 
Closed software innovation either occurs when the property rights 
holder allows modification, or entrepreneurs develop competing prod-
ucts from scratch—both ‘in the blind’ and being careful to avoid any 
intellectual property violations. OSS allows for ‘tweaking’ of code by a 
decentralised pool of developers, and for potential modifications to per-
meate up to official releases from not only a small number of develop-
ers but also users themselves (Kogut and Metiu 2001). Forking allows 
for the exact replication of existing codebases and the creation of new 
iterations.

Low Discovery Costs: The development of a new blockchain is rela-
tively low cost. A number of services exist that can establish new cryp-
tocurrencies, governed by unique rule sets, with extremely limited 
programming knowledge. While the technology is conceptually com-
plex, the development of a blockchain is relatively straightforward, and 
the OSS nature of blockchain software makes it easy for developers to 
build new features on top of existing, functioning, blockchain software. 
Financing new blockchains is also relatively low cost. Initial coin offer-
ings are (currently) low cost compared to their primary competing legal 
construct, the initial public offering.

High Transparency: Not only is the software OSS and therefore pub-
licly visible, but the use of technology is also publicly visible. A criti-
cal dimension of the security in blockchain is provided by its publicly 
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visible ledger of transactions stretching back to each blockchain’s gen-
esis block. (Some privacy focused coins limit the information available 
to observers.) This gives developers and entrepreneurs extremely fine-
grained data about the use of blockchains in the real world. The eco-
nomic layer of blockchains also offers exchange rate data which can be 
used to inform assessments about how the blockchain is being received 
by the market. While many other institutions have price data— 
governments can be monitored through bond and other interest rates, 
firms can be monitored through share prices, markets can be monitored 
through prices and velocity—no other human institution offers such 
detailed public empirical evidence about its use from the moment of its 
birth.

These features make blockchains a unique sandbox for observing 
the development of constitutional innovation—new mechanisms to 
deliver public goods and structure markets. The transaction costs of 
institutional discovery mean that we have much less opportunity to 
observe and experiment with constitutions in an iterative innovation 
framework.

Blockchains as an Institutional Technology

Institutional cryptoeconomics describes the study of blockchains 
as an institutional technology of governance. Using the schema of 
Williamson (1985) and Davidson et al. (2018) argue that block-
chains are a new form of coordinating institution that complements 
and competes with firms, markets, relational contracting and com-
mons. Institutional cryptoeconomics was first outlined in Davidson 
et al. (2018), and has since been explored in Allen et al. (2018), Berg 
(2017), Berg et al. (2017a, b, 2018a, b, Forthcoming), Markey-Towler 
(2018). Institutional cryptoeconomics is a field of study that applies the 
conjoined schemas of Friedrich Hayek (1945), Ronald Coase (1937, 
1960), Douglass North (1981, 1990), Oliver Williamson (1985), and 
Elinor Ostrom (1990) to explore the institutional aspects of block-
chain technology. Where ‘cryptoeconomics’ refers to the study of the 
game theoretic and mechanism design features of blockchain consensus 
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mechanisms (see Buterin 2017), institutional cryptoeconomics looks at 
blockchains as an institutional feature set that complements, contrasts, 
and sometimes competes with other institutional technologies, such as 
firms, markets, relational contracting, governments and the commons. 
The use of this technology requires the writing of constitutions.

Tasca and Tessone (2018) provide a taxonomy of blockchain tech-
nologies that vary the purpose and rules under which blockchains 
operate. These technologies function as a field on which constitutional 
innovation can occur. They break these down into eight categories: 
(1) security and privacy, (2) extensibility, (3) native currency/tokenisa-
tion, (4) transaction capabilities, (5) consensus algorithms, (6) charging 
and rewarding systems, (7) identity management and (8) codebase. 
These blockchains can vary in their inflation rate, scripting capabilities, 
compliance with know-your-customer regulations, transaction through-
put, privacy and permissioning systems, consensus mechanisms (such 
as proof-of-work, proof-of-stake, distributed byzantine fault tolerance 
etc.), and mining rewards, as an example. Tasca and Tessone identify at 
least 80 separate technological variations used by blockchains as of time 
of writing, although this is certainly an underestimate.

Blockchains provide ledgers which represent consensus over shared 
facts about relationships. Knowledge of shared facts is currently deliv-
ered by the human coordination mechanisms of markets, the public 
square, hierarchies (firms and governments) and the systems of knowl-
edge production (journalism, the academy, freedom of expression). In 
Berg et al. (2017b) we argue that blockchains are capable of manufac-
turing trust in shared facts. In particular, proof of work blockchains 
convert energy (hashing power) into economically valuable trust. 
Blockchains organise this shared knowledge into a distributed ledger, 
held on nodes and devices using a shared protocol. Berg et al. (2018a) 
outlines the value of ledgers as an epistemic tool for the purposes of 
exchange. Ledgers (actual, written ledgers, or virtual, assumed or tacit 
ledgers) map the property rights on which exchanges can be made.

How do blockchain protocols develop? How do they evolve? Each 
sequential adaptation of a blockchain represents a new economic organ-
isation. Dopfer and Potts (2015) identify three stages of entrepreneur-
ial innovation, which can be straightforwardly applied to non-firm 
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constitutions. In stage one the firm (government, market, commons, 
blockchain) is created—registered and formalised. Stage two involves 
the diffusion of the innovation. Stage three involves the institutional-
isation of the innovation in the economy. Potts (Forthcoming) and 
Allen and Potts (2016) describe a ‘zero-th’ phase—the innovation 
commons—in which entrepreneurs freely share information which is 
combined to create entrepreneurial activity. (In Berg et al. 2018a we 
add an intermediate step between the zero-th and first state—the ledg-
erisation event where property rights over the firm are allocated.) For 
researchers seeking quantifiable information about most institutional 
innovations they are usually forced to wait for third stage, when the 
innovation shows up in macroeconomic data. By contrast, the public 
nature of blockchains mean we can observe the first and second stages 
with a high degree of precision, and even the zero-th phases—given 
practices in the open source community—is publicly visible. It is at this 
point that economic constitutions are written.

New categories of economic coordination institutions are rare—the 
invention of the joint stock company and representative democracy are 
separated by centuries. Even institutional innovations—are relative rare, 
due to their high cost. It is expensive to make changes to the shape of 
institutions, and typically significant changes are made over the space of 
decades. Here we might think about the shift in governance from public 
ownership to the regulatory state, made between the 1970s and 1990s 
across the Western developed world. Changes in shareholder democracy 
and directors’ responsibilities also represent multi-decade long legislative 
processes. Constitutional natural experiments are even rarer again. Berg 
and Berg (2017) argues that Australia was a ‘fork’ of British governance, 
and contrast that experiment with a fork of Australia: the New Australia 
settlement in Paraguay. But these sorts of constitutional experiments are 
costly, typically violent, and disrupt or undermine the existing inhabit-
ants of the new institutional settlement.

Despite these high costs, we can see constitutional innovation as a 
(slow) discovery process. Friedrich Hayek (1945) conceived of the market 
as a process of information discovery. Later in life he (along with Bruno 
Leoni) applied the same analytic lens to the common law, seeing in the 
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English legal system a mechanism for discovering distributed knowledge. 
As Stringham and Zywicki (2011) note Hayek could have easily made 
the same observation for governance structures: seeing in the problems of 
public goods provision and other services a need for institutions of com-
petition and discovery. Our argument here is that we can see precisely 
that in blockchain innovation. Where blockchain innovations differ from 
previous constitutional innovations is that innovation is cheap. Rather 
than revolution or legislation, also that is required is a simple source-code 
fork. Forking allows secession movements to change the constitutional 
rules and go their own way without adversely affecting non- secessionists. 
Forking can be imagined as being a constitutional revolution—and a 
peaceful revolution at that (see Brennan and Buchanan 1985 [2000]).

Forking as Constitutional Discovery

Forking is an event that occurs in an open source project when the 
code base of a project is copied and changed, creating a new project. 
We can distinguish between a number of species of forks in the Bitcoin 
ecosystem:

• At the lowest level, the chain forks whenever two nodes broadcast 
new (equally valid) blocks near simultaneously. The Bitcoin gossip 
protocol means that different nodes will hear about different valid 
blocks at different times. The topologically uneven notification about 
each block results in two equally valid chains. Here we call this a 
block fork, and the Bitcoin system resolves the problem with the 
‘longest chain’ principle (Nakamoto 2008), where miners converge 
on the chain which is most likely to accepted by other miners.

• Upgrade Forks: occur when developers build new features into the 
blockchain with no intention of creating a new underlying cur-
rency—that is, no intention to create a ‘chainsplit’. (This definition 
is vulnerable to a Ship of Theseus paradox, but we park that prob-
lem by focusing on the intentions of the developers of the software 
upgrade.) Upgrade forks are usually described as ‘soft’ forks or ‘hard’ 
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forks.1 The distinction pivots around whether transactions registered 
by new software are compatible with legacy versions of the software. 
Incomplete adoption of soft fork maintains the blockchain as a uni-
tary entity. An incompletely adopted hard fork creates two separate 
blockchains. For the most part, upgrade forks represent a coordina-
tion failure, where all participants wish to see the network continued 
as a unitary chain but do not agree on potential upgrades.

• Coin Forks: occur when developers deliberately copy the code-
base of an existing source code, modify it, and release a new block-
chain under a new name, distinct from the original. These are often 
described as altcoins. Namecoin took the Bitcoin source code, added 
domain name management functionality and mined a new genesis 
block on April 17, 2011.2 An intermediate position between hard 
software forks and coin forks occurs when new coins are released that 
piggy-back off existing blockchains, inheriting not only their source 
code but their history. One prominent instance was the creation of 
Bitcoin Cash, which implemented a block size increase upgrade in 
the full knowledge that it would fork the blockchain. Just as in an 
upgrade fork, at the instant of the fork, those who held Bitcoin now 
also held the equivalent amount of Bitcoin Cash. We distinguish here 
between hard forks in the process of an upgrade and coin forks such 
as Bitcoin Cash by their intentionality: Bitcoin Cash was a deliberate 
chainsplit, whereas a hard fork is not intended to split the chain.

Forking either resolves a coordination problem or instances a ‘cryp-
tosecession’ (Berg et al. 2018b; MacDonald 2015; Markey-Towler 
2018). The Bitcoin protocol has a built-in (‘on-chain’) coordination 
mechanism for resolving block forks. The need for software upgrades 
has induced the Bitcoin “governance crisis” (De Filippi and Loveluck 
2016; Musiani et al. 2017) as groups have disputed the desirability of 
certain changes to the protocol. These are constitutional disputes that 

2https://bchain.info/NMC/block/0.

1This terminology was first developed in https://gist.github.com/gavinandresen/2355445.

https://bchain.info/NMC/block/0
https://gist.github.com/gavinandresen/2355445
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have occurred off-chain, necessitating political resolutions. One more 
dramatic instance of this was the so-called New York Agreement of May 
2017, when 58 companies agreed to a controversial protocol upgrade 
to facilitate Bitcoin’s scalability brokered by a major cryptocurrency and 
blockchain investment firm (‘Bitcoin Scaling Agreement at Consensus 
2017’ 2017). Later blockchains have sought to build governance dis-
pute resolution mechanisms into the protocol itself (see for instance 
Decred, Tezos, and EOS). Some consensus algorithms also build in dis-
pute resolution mechanisms in order to choose validating nodes (the 
equivalent of Bitcoin miners). For example, EOS and NEO each use a 
form of delegated proof of stake or delegated byzantine fault tolerance 
(or dBFT, in which transaction validators are nominated by token hold-
ers) that utilises a voting protocol.

The governance of open source software (OSS) forking has been 
well-studied. Benkler (2006) describes peer production such as open 
source as an economic coordination institution that is separate to man-
aged hierarchies and markets; a ‘commons-based’ model of production 
that relies on unpriced labour contributions (although a secondary 
effect of participation may be consulting or service contracts in the mar-
ket). Most open source communities operate as commons, governed 
by strong social norms around the ownership and use of the software 
(Kogut and Metiu 2001; Raymond 2001; Stewart and Gosain 2006). 
In these communities forking is usually frowned upon, as forking 
divides labour that could otherwise be concentrated on a single project 
(Ågerfalk and Fitzgerald 2008).

While blockchains are (for the most part) open source software, some 
key institutional features of blockchains provide distinct dynamics from 
the OSS ecosystem. Tokens play a dual role in structuring the incen-
tives to maintain cryptocurrencies. At the first instance, they provide the 
security for the network, rewarding desirable behaviour to achieve con-
sensus (depending on the consensus mechanism deployed). In Bitcoin, 
rewards are given to miners for conducting the proof-of-work scheme 
and forming new blocks of transactions. In dBFT systems, elected val-
idators (‘block producers’ in EOS) are rewarded for processing trans-
actions and managing the gossip network. A secondary incentive 
mechanism is ‘off-chain’ (that is, not coded into the consensus system). 
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Owners of tokens have an incentive to add value to the network, there-
fore increasing the value of their holdings. Some cryptocurrencies have 
‘founders rewards’ built into their network, which return a reward to 
the founders of the network. The recipients of the Zcash founders 
reward, for example, have taken a percentage of that money establish 
the Zcash Foundation, which provides grants for research (includ-
ing software development), effectively subsidising network effects. The 
tokens that incentivise network maintenance and transaction validation 
are also an incentive mechanism for blockchain governance. After the 
ICO craze of 2017, rather than selling new tokens, a number of new 
cryptocurrencies have been ‘airdropping’ tokens in order to spark net-
work effects.

Token holdings also provide some of the security of blockchains. This 
is the explicit intention behind proof of stake, dBFT and other mech-
anisms, but even ‘traditional’ proof of work algorithms draw some of 
their security from investment. Budish (2018) has shown how asset 
specific investment in cryptocurrency mining equipment (applica-
tion specific integrated circuits, or ASICs) reduces the likelihood of a 
51% attack on the blockchain. A successful attack would undermine 
the value of the cryptocurrency that the investment relies upon. While 
Budish concludes that this is contrary to the Nakamoto (2008) philos-
ophy of one-CPU-one-vote only the most Bitcoin maximalist believes 
that cryptocurrency innovation began and ended with Satoshi. One 
key relevance of this finding is how it effects debates within blockchain 
communities about the desirability of so-called ‘ASIC-resistant’ PoW 
algorithms, which may not be a desirable feature.

However, consensus algorithms are not infinitely heterogenous. 
In a proof of work algorithm setting, security against a 51% attack 
means is a function of how many miners/validators are working on the 
token. One of the consequences of forking as an institutional innova-
tion mechanism is that forked coins often use the consensus algorithm 
of their ‘parent’ but with a smaller userbase. ASICs can be redeployed 
from a large blockchain like Bitcoin to a smaller one that uses the same 
consensus algorithm, allowing a miner to dominate the hashing power 
of those chains (opportunistically exploiting the smaller chain while 
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not undermining the value of the larger, thus protecting their specific 
investments).

What does this mean for the constitutional discovery? We can 
identify two potentially contradictory effects of ASIC redeployment. 
Cryptocurrencies are potentially subject to positive network effects, cre-
ating a winner-take-all situation (Gandal and Halaburda 2016). These 
security concerns provide further support for network effects. The avail-
ability of ASICs for a popular cryptocurrency such as Bitcoin is a poten-
tial security risk for smaller cryptocurrencies sharing the Bitcoin hashing 
algorithm (SHA256). This would suggest some consolidation around a 
few large cryptocurrencies.

However, innovation within a cryptocurrency protocol has proven to 
be major coordination challenge (as opposed to innovation on top of 
the protocol) and blockchain innovation has usually required the boot-
strapping of a new cryptocurrency. Forking is a way to innovate without 
requiring the participation of all miners in the network. In addition, 
it provides for an iterative innovation process, allowing innovators to 
take proven protocols and make minor variations. Forking allows for 
low cost experimentation with institutional features that might be later 
adopted by more popular protocols. One early Bitcoin fork, Geistgeld, 
was announced by its creator in September 2011 in the following way 
(reflecting some of the earlier consensus around the desirability of OSS 
forks).

Why are you leeching on the Bitcoin community?

To the contrary, not only am I not leeching, I happen to think that, 
should GG survive it’s [sic] launch, it can serve as guinea pig for vari-
ous optimizations that can be later implemented in Bitcoin (assuming 
real programmers take interest, of course), thus benefiting community at 
large. (Lolcust 2011)

A competitive discovery process model around cryptocurrency 
 technologies and institutions suggests that in the absence of innova-
tion within the Bitcoin network, network effects will not dominate the 
incentive to create competing blockchains. For example, the risk of a 
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51% attack through redeployed ASICs provides an incentive for inno-
vation around consensus algorithms. In this sense the existence of asset 
specific hardware ASICs drive heterogeneity. We would expect to see in 
innovation around proof-of-work: a diverse and growing range of hash-
ing algorithms as developers seek (a) ASIC-resistance and (b) to reduce 
the likelihood of ASICs used for large networks being redeployed on 
smaller ones. As this suggests, the economic characteristics of block-
chain forking are not straightforward, representing an interplay between 
the supply and demand for innovative entrepreneurship in tension and 
complementing both network effects and the security demands of the 
blockchain ‘machine’.

Conclusion

Blockchains are constitutional technologies on which entrepreneurs can 
experiment with different institutional and constitutional frameworks. 
This is exciting from a research perspective as it gives researchers a win-
dow into every stage of the development of a constitution: its concep-
tion, creation, early stage adoption and ultimate institutionalisation 
in the economy. More critically, we can use blockchains to experiment 
with new forms of governance. Blockchains have features that should 
be of significant interest to scholars of constitutional orders and govern-
ance. On-chain governance systems (developed in part to deal with the 
upgrade/forking problems of Bitcoin) have complex voting rules and 
procedures. Smart contract protocols such as Ethereum raise questions 
about how disputes are arbitrated. Prior to the development of block-
chain these issues and questions could only be investigated at a macro- 
level. Now researchers can explore the implications of constitutional 
development and change at a micro-level.

Here we have presented what can be seen as a methodological 
insight about how we can study of constitutional orders. The stand-
ard empirical approach to how constitutions are created and change 
has been to exploit natural experiments in the manner of North 
(1981, 1990), which uses historical instances of change and develop-
ment to draw conclusions about the causes and consequences of those 
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changes. Blockchains offer a different, potentially significant approach. 
Blockchain protocols evolve under variation, replication and selection 
conditions, and researchers have a near complete and comprehensive 
window into those changes.
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Introduction

Our paper is motivated by Brennan’s and Buchanan’s paper (2000 
[1988]) “Is Public Choice Immoral? The Case for the ‘Nobel’ Lie.” 
Their paper considers a controversy generated by the success of public 
choice that they say “goes well beyond the ‘scientific’ level.” They sum-
marized the controversy as resulting from (p. 80) a “conviction on the 
part of many commentators that the whole [public choice] enterprise 
is immoral in a basic sense” (emphasis in original). They conclude by 
agreeing (p. 88) “that there is cause for some concern with public choice 
interpreted as a predictive model of behavior in political roles …. that it 
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will indeed breed the [unfortunate] moral consequences previously dis-
cussed.” What are those unfortunate moral consequences?

The basis for Brennan’s and Buchanan’s moral concern with predic-
tive, or positive, public choice is that those ideas can change people’s 
values and behavior. For example, the study of price theory can legiti-
mate self-interested behavior that “in the context of a well-functioning 
market … may be of little normative concern” (p. 83). Yet, unfortu-
nate moral consequences are the likely result if public choice models 
“legitimate such behavior for those who exercise discretionary power in 
political roles … [and] standards of public life will be eroded” (p. 84). 
They accept that preventing that erosion “may require a heroic vision of 
the ‘stateman’ or ‘public servant,’ because only by holding such a vision 
can the possibility of public-interested behavior on the part of polit-
ical agents be increased …. Hence, so the argument would go, those 
who engage in the ideas of politics must preserve a calculated hypoc-
risy about the conduct of political affairs, and they must talk in terms 
of ‘ideal types’” (p. 84). They continue, “[t]his argument deserves to 
be taken seriously, despite its vulnerability to caricature when viewed 
from the ‘scientific’ perspective” (p. 84). And finally, “[c]ynicism about 
the behavior of political agents, however empirically justified it may be, 
may wreak damage to the ‘civic religion’ …. we should recognize that 
the ‘myths of democracy’ may be essential to maintenance of an under-
lying popular consent of the citizenry to be governed, in the absence of 
which no tolerable stable political order is possible” (pp. 85–86).

These quoted statements are representative of the general view 
expressed in the article. We haven’t cherry-picked them to make it easier 
for us to criticize Brennan’s and Buchanan’s concern that public choice 
is undermining the morality of the political process. Despite our doubts 
about their paper, we believe it serves at least one useful purpose by clearly 
undermining the criticism that Buchanan and his work are ideologically 
inflexible. In the section entitled “Buchanan Is Difficult to Pigeonhole,” 
we contrast the “The Nobel Lie” and other work of Buchanan with a 
recent book by MacLean (2017) that claims his contributions to public 
choice are not only ideologically rigid but motivated by the evil inten-
tions of crippling the democratic political process. This book is an extreme 
example of a scholar misrepresenting Buchanan as a right-wing ideologue; 
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but it is of particular interest because it is not only recent, but surely the 
most widely read example of such misrepresentation.1 In the section enti-
tled “The Importance of Noble Lies,” we discuss the limited government 
in America that lasted well over 100 years and the noble lies that helped 
maintain effectiveness of constitutional restrictions on government expan-
sion. This section begins with a discussion by Buchanan and Tullock 
(1999 [1962]) on the importance of moral principles to political scientists 
in their reluctance to accept economic analysis of the political process. In 
the section entitled “Does Buchanan Really Want Heroic Presidents?” we 
consider an article by Buchanan (2001 [1981]) that provides a plausible 
explanation for a plausible dynamic for the decline in the effectiveness of 
constitutional constraint on government. We see parallels between this 
dynamic and the discussion by Healy (2009) on the connection between 
the expansion of the federal government that began in earnest in the 
1930s and the rise of “the heroic presidency.” In the section entitled “Did 
Buchanan Change His Mind?” we focus on some interesting inconsist-
encies and consistencies in Buchanan’s writing between 1979 and 1988. 
We offer remarks based on insights by Wagner (2017) in our concluding 
section. Wagner sees Buchanan’s scholarship as based on a willingness to 
understand the world as it is (we start from where we are) while believing 
that such an understanding can be conducive to more harmonious and 
cooperative social orders. And instead of shying away from apparent con-
flicts and inconsistencies, Buchanan believed that grappling with them 
leads to more creative scholarship. Wagner’s insights support our view that 
any attempt to put Buchanan into an ideological pigeonhole is to miss 
the essence of the man and his scholarship, and causes us to moderate our 
criticism of “The Nobel Lie,” but only slightly.

Buchanan Is Difficult to Pigeonhole

It is difficult to believe than an intellectually honest scholar, such as 
Nancy MacLean (2017) was reported to have been, could have read 
“The Nobel Lie” and believed that Buchanan wanted restrictions on the 

1The book was written by a scholar, but it is not a scholarly book, as will be discussed.
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democratic process to empower an elite few to benefit at the expense of 
the general public.2 Such a belief about Buchanan and his work would 
not have been made by any serious scholar who has “systematically 
worked [her] way through piles of [Buchanan’s] papers … and … docu-
ments that revealed virtually every step in the evolution of his ideas and 
associations” as MacLean claims to have done (MacLean, pp. xx–xxi). 
In this section we point out that reading just “The Nobel Lie” raises red 
flags regarding either her honesty as a scholar or her claim about being 
familiar with Buchanan’s work. A small sample of other clearly stated 
positions and arguments from some of Buchanan’s other writing is also 
shown to be clearly at variance with MacLean’s statements about him 
and his work.

Buchanan had plenty of scholarly opposition, as would be expected 
given his enormous output and willingness to challenge prevailing 
understandings in economics, political science, law, and philosophy. 
And the criticism of his work continues, reflecting the timelessness of 
his contributions to controversial issues. Though there are exceptions, 
most of those who disagree with Buchanan’s work focus their argu-
ments on responsible interpretations of narrow arguments he made. 
Any responsible critics of Buchanan’s work who read “The Nobel Lie” 
would surely recognized that he wasn’t as intellectually, or ideologically, 
rigid as he is sometimes claimed to be. But if their criticism focused on 
a narrow issue, then a general thought piece such as “The Nobel Lie” 
would unlikely be relevant to the narrow issue they are criticizing, and 
therefore ignored. This is not true when making broad claims and insin-
uations about the meaning and motivation behind Buchanan’s work, 
as MacLean (2017) does. Our purpose in this section is not to detail 
the many distortions made by MacLean, but to briefly mention a cou-
ple clearly contradicted in “The Nobel Lie.” We then consider a few 

2This is our brief statement of MacLean’s view of Buchanan’s motivation for scholarly work. In 
her words (MacLean, p. xxii) “Buchanan believed in every fiber of his being that if what a group 
of people wanted from government could not, on its own merits, win the freely given backing of 
each individual citizen, including the very wealthiest among us, any attempt by that group to use 
its numbers to get what it wanted constituted not persuasion of the majority but coercion of the 
minority, a violation of the liberty of individual taxpayers.”
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other examples from a wide range of Buchanan’s work, much of which 
MacLean should have encountered, that undermine her claims about 
Buchanan’s work and motives.3

Consider MacLean’s statement (p. xxx) that “Buchanan believed gov-
ernment failed because of bad faith: because activists, voters, and offi-
cials alike used talk of the public interest to mask the pursuit of their 
own personal self-interest at others’ expense. His was a cynicism so toxic 
that, if widely believed, it would eat like acid at the foundation of civic 
life.” How would MacLean reconcile this statement with Brennan’s and 
Buchanan’s previously expressed worry that “cynicism about the behav-
ior of political agents …. may wreak damage to the ‘civic religion’”? (pp. 
85–86). Neither Brennan nor Buchanan believed people are any more 
subject to bad faith, or self-interest, when making political decisions 
than when making market decisions. Indeed, the theory of expressive 
voting that developed from key contributions by Buchanan (1954), 
Tullock (1971), and Brennan and Lomasky (1993) explained why vot-
ers commonly vote against their financial interest to support legislation 
and candidates they believe would best promote the public interest.

Another embarrassment for MacLean is her attempt to criti-
cize Buchanan and public choice by quoting Steven Kelman saying 
Buchanan’s ideas “threaten to become self-fulfilling,” in that, by dis-
crediting the aspirational behavioral norm of public spirit, “our soci-
ety would look bleaker and our lives as individuals would be more 
impoverished” (endnote 31 referenced on p. xxx). MacLean’s prob-
lem with using this quote to discredit Buchanan is that Brennan and 
Buchanan (2000 [1988], p. 79) quote the same passage in full at the 
beginning of “The Nobel Lie” (p. 79). Not only did they quote Kelman, 
they responded to him by acknowledging (p. 81) “we have to reckon 
with the moral implications [of public choice] … To do this properly 
… we shall take our critics seriously on their own terms, and examine 
the purely ethical case against public choice scholarship.” Notice to 
MacLean—Buchanan is a difficult scholar to pigeonhole ideologically.

3For more thorough reviews of MacLean’s book see Munger (2018), Carden and Magness (2017), 
and Horwitz (2017).
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If “The Nobel Lie” failed to alert MacLean on the accuracy of her car-
icature of Buchanan, she would surely be immune to the effect other 
readings of his should have had on her understanding of him, assum-
ing she bothered to glance at them. As an example, she states (p. 149) 
that Buchanan “believed that what was required to support an expan-
sive public sector was profoundly unjust: a system of progressive taxa-
tion that would ask more of the wealthy.” The trouble with this is that 
Brennan and Buchanan (2000 [1980], pp. 48–55) made a case for 
progressive taxation.4 For another example, MacLean (p. 43) thought 
it ironic that “Buchanan found a way of thinking about fairness in 
Wicksell’s work [on voting] that matched his own inclination as a man 
of the midcentury right (because Wicksell was a man of the left …).” 
Apparently, it never occurred to MacLean that Buchanan was less bound 
by ideological bias than she, or that he gave the concept of fairness and 
justice far more careful thought than she has, or ever will. Maybe she 
didn’t read, or forgot about having read, Buchanan’s (1999 [1976], pp. 
301–308) favorable comments about Rawls’s Theory of Justice, or the 
other writings in which he agreed with the approach of Rawls, clearly a 
man of the left, in his consideration of justice. Would MacLean’s narra-
tive have changed if she knew that, at least partly based on Rawls’s work, 
Buchanan (footnote 32, p. 307) supported confiscatory taxation of 
inheritances? Would she still have argued that Charles Koch wanted to 
bankroll Buchanan’s work for the “diabolic” purpose of putting political 
shackles in place that would be “so binding and permanent … that the 
will of the majority could no longer influence representative government 
on core matters of political economy?”5 The safe answer is yes, given her 
obvious willingness to ignore everything Buchanan ever said (effectively 
all of it) that is inconsistent with her story of him as an evil man.

MacLean clearly chose to ignore, or misinterpreted, even the 
most obvious and well known insights in works by Buchanan when 

5See MacLean (2017, pp. xxv–xxvi).

4It should be acknowledged that MacLean would not have approved of Brennan’s and Buchanan’s 
motivation since they showed that under certain conditions progressive taxation would restrain a 
government’s ability to raise more tax revenue.
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convenient for her to do so. For example, she refers to Buchanan and 
Tullock (1999 [1962], Chaps. 6 and 7) on page 79 of her book when 
misrepresenting Buchanan’s and Tullock’s discussion of an unanim-
ity voting rule. That insight, one of those discussed in The Calculus of 
Consent, concerns the tradeoff between the expected external cost and 
the expected decision cost when determining the “‘optimal’ or most 
‘efficient”’ [voting] rule. MacLean (p. 79) interprets this as Buchanan 
and Tullock claiming that “[t]he only truly fair decision-making model 
to ‘confine the [political] exploitation of man by man within acceptable 
limits’ was unanimity … Only if a measure gained unanimous consent, 
they argued, could it honestly be depicted as ‘in the public interest.’” 
To justify her remarks, MacLean refers the reader to pages 96 and 284 
of Calculus of Consent in her endnote 14. What one finds on those two 
pages are comments to the effect that as a practical matter, variations 
from a unanimity rule will be rationally chosen because of the costs of 
reaching unanimity.

MacLean consistently expresses her outrage at anything that inter-
feres with majority voting and representative government. For exam-
ple, she sees the “power of the most propertied to restrain representative 
government through the courts … [as having] allowed states to legislate 
racial segregation …” (p. 80). On the next page, she once more tries 
to connect Buchanan to John C. Calhoun and racism by asserting that 
the Calculus was not, as Buchanan argued “an implicit defense of the 
Madisonian structure embodied in the United States Constitution,” 
but more in keeping with John C. Calhoun’s “case for minority veto 
power.”6 One might wonder if MacLean is aware that racial segregation 
was supported by a majority of American voters for about 100 years 
after the end of the Civil War and required a ruling by the courts (in 
keeping with the type of constitutional restrictions on majority voting 
which Buchanan favors) to increase the freedom and opportunities of 
African Americans.

6MacLean implies a number of times in her book that Calhoun had a significant influence on 
Buchanan and his scholarship despite the complete lack of evidence that Calhoun had any influ-
ence on Buchanan or any of his writings.
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Enough has been said about how “The Nobel Lie,” and many other 
papers by Buchanan solely, or with coauthors, serve to undermine 
MacLean’s claims about Buchanan. But there is another reason we 
appreciate the “The Nobel Lie.” It motivates us to give some thought 
to the morality of the public choice analysis of the political process. But 
first we consider the importance of Plato’s noble lie to the public sup-
port for the ideals of both the democratic political process and constitu-
tionally limited government.

The Importance of Noble Lies

Early in The Calculus (p. 20) Buchanan and Tullock ask: “Why has the 
conception of man been so different in the two closely related disci-
plines of economics and political theory?” More specifically, why have 
modern students of political science been resistant to economic anal-
ysis as a means of understanding the political process? Their answer 
begins with the reasonable observation that eighteenth-century philos-
ophers considered economic interests to be the paramount motivation 
in both the political and economic orders. And “[i]n the context of a 
limited government devoted to the passage of general legislation apply-
ing, by and large, to all groups, the development of an individualis-
tic and economic theory of collective choice is perhaps not of major 
import” (p. 21). But in the context of a government that directly con-
trols a large percent of the national product, in which “special inter-
est groups clearly recognize the ‘profits’ to be made through political 
action, and when a substantial portion of all legislation exerts meas-
urably differential effects on the separate groups of the population, an 
economic theory can be of great help in pointing toward some means 
through which these conflicting interests may be ultimately reconciled” 
(pp. 21–22). With this changing role of government, “there should be 
little reason to expect constitution rules developed in application to the 
passage of general legislation would provide an appropriate framework 
for the enactment of legislation that has differential or discriminatory 
impact on separate groups of citizens” (p. 22). Buchanan and Tullock 
continue:
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Perhaps largely because they have not adopted this conceptual
[economic] approach to collective choice, many modern students
have found it necessary to rely on moral principle as perhaps
the most important means of preventing the undue exploitation
of one group by another through the political process. (p. 22)

We find this explanation surprising coming from Buchanan, and 
even slightly surprising from Tullock. We don’t believe the resistance of 
so many modern students of the political process to the public choice 
approach is because they “found it necessary to rely on moral princi-
ple” to prevent the “exploitation of one group by another.” They already 
had well-articulated moral arguments, not so much to prevent what 
Buchanan and Tullock saw as “exploitation of one group by another 
through the political process,” but to justify much of it not as exploita-
tion, but rather as public-spirited citizens sharing with one another out 
of the compassion and concern encouraged by “a heroic vision of the 
‘stateman’ or ‘public servant …’”.7 This justification can be thought of 
as an example of the noble lie Brennan and Buchanan defend in “The 
Nobel Lie.” Growth in government no doubt has encouraged such 
noble lies, but those lies have also encouraged growth in government. 
Ironically, and obviously, it was the growth in government, partly 
encouraged by such noble lies, that was important to the development 
of public choice as an opposing way to understand the political process.

Of course, it is not just the ideal of an expansive and activist gov-
ernment that depends on noble lies for public support. Noble lies are 
also important in creating and maintaining public support for consti-
tutionally limited government. No economist in the twentieth century 
had a better understanding of the importance of constitutions to the 
ideal of a limited government responding to the general interests of its 
citizens than Buchanan. He knew that no matter how appropriately 
suited the constitutional rules are for maintaining such a government, 
or how clearly stated, they cannot be effective unless backed up with 

7See Brennan and Buchanan (2000 [1988], p. 84). Recalling our previous quote of this statement 
by Brennan and Buchanan, it continues “because only by holding such a vision can the possibility 
of public-interested behavior on the part of political agents be increased.”
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widely accepted moral norms. Such political norms have been impor-
tant factors in maintaining the ideal of limited government providing 
general benefits for much of U.S. history. And those understandings 
have been reflected in and strengthened by stories we tell of, for exam-
ple, the Boston Tea Party; the Revolutionary War and the colonies’ fight 
for liberty; all men are created equal; government deriving its just pow-
ers from the consent of the governed; the U.S. Constitution and the 
Liberty Bell; the founders’ dedication to representative government; 
Manifest Destiny and western expansion; free markets and equal oppor-
tunity for all; and America as the shining city on a hill.

These stories contain elements of truth, despite being embellished 
with Plato’s noble lies. And those embellishments surely increased the 
stories’ effectiveness at supporting political norms favoring the perceived 
morality of limited government throughout the nineteenth century 
and into the twentieth, during which the United States went from an 
economic backwater to the wealthiest nation in the world. The nine-
teenth century was unmistakably a century of federal fiscal responsi-
bility. The peace-time federal budget rarely exceeded 3% of GDP, and 
budget surpluses were more common than budget deficits during peace. 
Peace-time deficits occurred during economic downturns, but because 
of declines in federal revenues, not because of spending increases. 
Spending increases did cause budget deficits during war time, but those 
deficits were followed by budget surpluses that reduced the government 
debt, sometimes almost entirely, that increased during wars. For exam-
ple, after the end of the Civil War the federal budget was in surplus, or 
balanced, in every year from 1866 until 1893 (Fig. 19.1).

Grover Cleveland best exemplified the prevailing attitude about 
federal spending during his 8 years as president by vetoing hundreds 
of spending bills, such as one in 1887 to spend $10,000 to distribute 
seed grain to Texas farmers suffering from a serious drought. Cleveland 
vetoed this bill, like other bills he vetoed, because he thought it called 
for spending that wasn’t permitted by the Constitution.8 It is difficult 
to imagine a president vetoing such a bill today and being reelected, 

8See Higgs (1987, pp. 83–84).
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as Cleveland was.9 Interestingly, Cleveland comes in second behind 
Franklin Roosevelt in the number of bills vetoed by an American pres-
ident (635–584), reflecting the continued, though fading, effect of the 
political norms that buttressed limited government into the 1930s. 
The difference in vetoes obviously reflects that Roosevelt served slightly 
over 12 years as president as opposed to 8 years for Cleveland. Also, 
Cleveland’s vetoes were more heavily concentrated on limiting govern-
ment spending than were Roosevelt’s.10 Even though Franklin Roosevelt 
has the understandable reputation for expanding government, it should 
be noted that within one month of his first inauguration he got what is 
known as the Economy Act of 1933 through Congress and signed. This 
resulting government spending cut is described by Cogan (2017, p. 71)  

Fig. 19.1 Federal budget surplus and deficit, 1792–1900 (Source Historical 
Statistics of the United States, Colonial Times to 1970. https://www.census.gov/
library/publications/1975/compendia/hist_stats_colonial-1970.html)

9Cleveland failed to be reelected in1888 as the end of his first term approached because he lost in 
the electoral college despite receiving more popular votes than his opponent, Benjamin Harrison. 
He served 8 years by being reelected in 1892, and he continued vetoing spending bills.
10See https://en.wikipedia.org/wiki/List_of_United_States_presidential_vetoes and https://www.
britannica.com/list/9-us-presidents-with-the-most-vetoes.

https://www.census.gov/library/publications/1975/compendia/hist_stats_colonial-1970.html
https://www.census.gov/library/publications/1975/compendia/hist_stats_colonial-1970.html
https://en.wikipedia.org/wiki/List_of_United_States_presidential_vetoes
https://www.britannica.com/list/9-us-presidents-with-the-most-vetoes
https://www.britannica.com/list/9-us-presidents-with-the-most-vetoes
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as “the most consequential in pension history.” Unfortunately, it was 
also the last cut in pension spending of any consequence in U.S. history, 
and later in his first term Roosevelt was responsible for creating the larg-
est U.S. government retirement program in history, which is still grow-
ing despite looming bankruptcy.

By the time Roosevelt died in office in April 1945, the political 
norms favoring the morality of limited government were rapidly losing 
influence relative to political norms favoring the morality of govern-
ment assuming responsibility for problems traditionally seen as solved 
best by individual initiative and voluntary cooperation facilitated by 
private-sector arrangements. Political solutions were increasingly seen as 
not only instrumentally superior to private solutions, but morally supe-
rior as well because they were motivated by compassion and good inten-
tions instead of self-interest. And as this shift in political norms and 
moral understanding occurred, support for the constitutional restric-
tions on government growth weakened. Henry Simons (1951, p. 20) 
was prescient when warning:

Constitutional provisions are no stronger than the consensus
that they articulate. At best, they can only check abuses of
power until moral pressure is mobilized, and their check
must become ineffective if often overtly used.

But this raises the question: What is the moral environment that pro-
vides support for constitutional restrictions that limit government pri-
marily to the provision of general benefits to all its citizens? And how 
do those moral environments compare with those that favor a nega-
tive-sum expansion of government expansion to the point of devoting 
most of its expenditures to benefiting particular groups at the expense 
of the general public?11

11Higgs (1987) argues, as do most historians, that the shift in the political norms or ideology 
began changing with the progressive advent of the progressive movement in the 1890s. See Higgs 
(1987, pp. 106–122) who also points out that the effects of this movement did have a major 
impact on government growth until the 1930s.
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Does Buchanan Really Want Heroic Presidents?

Buchanan (2001 [1981]) suggests a plausible dynamic by which the 
political order moves from a constitutionally limited government to one 
in which the constitution becomes ineffective. This dynamic is interest-
ing, and especially so for our paper, because it points to the danger of 
protecting the “Nobel Lie” as Brennan and Buchanan suggest we do. 
Buchanan begins the paper he wrote in 1981 by considering “the ‘ties 
that bind persons with each other in society’” (p. 187), making use of 
three idealized communities, while recognizing that all societies are 
some mixture of the three. The communities are labeled moral com-
munity, moral order, and moral anarchy. Buchanan notes that there is 
no moral content in his discussion in a normative sense, but different 
moral norms (or lack of such norms) are dominant features in each.

A moral community consists of members who identify with the com-
munity, and in varied degrees with other members in that community, 
rather than conceiving “of themselves to be independent, isolated indi-
viduals” (p. 188). Such moral communities vary from nuclear families 
to the nation state, with many intermediate-sized and dispersed groups 
in between. A moral order exists when members, not necessarily shar-
ing membership in any moral community, interact with each other with 
“moral indifference” while respecting the freedom of others as equal to 
their own, and abiding by social norms required for “reciprocal trust 
and confidence” (p. 189). A market economy is an obvious example of a 
moral order. Finally, moral anarchy “exists in a society (if it can remain 
a society) when individuals do not consider other persons to be within 
their moral communities and when they do not accept the minimum 
requirements for behavior in a moral order” (p. 190).

Buchanan employs these descriptions of interaction to consider 
“problems of social viability and, indirectly, problems of government in 
a society” (p. 190). He considers first a setting which is dominated by 
the behavior of moral anarchists. Thomas Hobbes famously described 
the lives of those in such a setting as “poor, nasty, brutish, and short.” 
This is a setting in which people are, given no other alternative, willing 
to sacrifice their freedom to an authoritarian government in return for 
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personal protection. As Buchanan states, “Men who neither feel a sense 
of community with others, nor respect others as individuals in their own 
right, must be ruled” (p. 191). One is reminded of Edmund Burke’s 
observation:

Men are qualified for civil liberty in exact proportion to their
disposition to put moral chains upon their own appetites ….
Society cannot exist unless a controlling power upon will
and appetite be placed somewhere, and the less of it there is
within, the more there must be without. It is ordained in the
eternal constitution of things, that men of intemperate minds
cannot be free. Their passions forge their fetters.12

While Buchanan recognizes the possibility of a collapse into moral 
anarchy leading to repressive government, we consider how his model 
suggests more gradual ways for government to increase toward repressive 
levels, something that could eventually lead to collapse into moral anar-
chy. His discussion begins in what seems an optimistic way. He observes 
that the necessary role of government is smaller when “most but not nec-
essarily all persons are expected to follow the precepts of moral order, 
[which means] government as such may be restricted to a minimal, night 
watchman, or protective state. The government need only protect per-
son and property rights and enforces contracts among persons …. In 
one sense there is no need for governing as such” (pp. 191–192). Yet, 
Buchanan sees a danger in this social togetherness by recognizing that 
the most effective force for bringing us together—a crisis such as that 
created by a threat from an external enemy—also creates strong demands 
for government to increase and centralize its power to confront the cri-
sis (p. 192). Such an increase in centralized power can be reversed once 
the crisis is over, as we shall see. Over time, however, recurring crises can 
begin weakening the political norms and constitutional restrictions of 
even a limited government with modest powers. And when those limits 
erode and government expands, opportunities are invariably created for 

12Quoted in Muller (1995, p. 99).
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organized groups (which can have characteristics of moral communities) 
to benefit from government action at the expense of others; and each 
starts seeing that action as more compelling than government action 
limited to providing general benefits to the inclusive moral order. The 
result can, not surprisingly, be more hostility between moral communi-
ties, more social divisiveness and the emergence of identity politics sup-
posedly dedicated to increasing social justice with policies that expand 
government and increase the number of groups that feel they are suf-
fering from social injustice. This can easily increase public demand for 
heroic presidents whose outlandish promises (many expressive voters will 
benefit from believing) and increase the supply of ambitious politicians 
unburdened by modesty anxious to campaign for the job.13

Healy (2009, pp. 142–145) quotes several prominent opinion lead-
ers from across the ideological spectrum “welcoming the togetherness 
terrorism brought.” For example, Healy considers Robert Putnam, who 
wrote in his 2000 book Bowling Alone that restoring America’s sense 
of common purpose “would be eased by a palpable national crisis, 
like war or depression or natural disaster, but for better and for worse, 
America at the dawn of the new century faces no such galvanizing cri-
sis.” In what Healy (p. 143) described as “welcoming the togetherness 
that terrorism brought,” he quotes Putnam, writing a little over a year 
later, that “as 2001 ended Americans were more united, readier for col-
lective sacrifice, and more attuned to public purpose than we have been 
for several decades” (p. 143). Without knowing it, Putnam was describ-
ing Buchanan’s inclusive “moral community” as being brought about by 
9/11, something Buchanan surely recognized, but with less enthusiasm 
than Putnam because he would have seen it as an irresistible opportu-
nity of government to take advantage of the readiness “for collective sac-
rifice” to ride to the rescue.14

13Buchanan doesn’t use the term hero or heroic in this discussion, but he describes a process of gov-
ernment expansion that has both resulted from and led to what Healy (2009, Chap. 3) refers to as 
“the age of the heroic presidency” and which has resulted in the erosion of the U.S. Constitution 
in the twentieth century. Healy is primarily concerned with the crises created by external enemies 
but considers other types of crises as well.
14Although both of us would bet that Buchanan, like most Americans, shared in that readiness.
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Healy (pp. 144–145) also points to David Brooks, the conservative 
New York Times columnist, as someone who was unable to be too upset 
by 9/11. In 1997 Brooks criticized limited-government conservatives 
who “have become besotted with localism, local communities, and the 
devolution of power to the localities …. [replacing] high public aspira-
tion with the narrower concerns of private life.” About a month after 
9/11, Brooks, remaining shockingly consistent with his 1997 view, 
asked, “Does anyone but me feel upbeat and guilty about it [9/11]?” 
He continues, “I feel upbeat because the country seems to be a better 
place than it was a month ago …. I feel guilty about it because I should 
be feeling pain and horror and anger about the recent events. But there 
is so much to cheer one up.” In other words, Brooks apparently felt 
cheered up because an expanded and more heroic government was going 
to become even more expanded and heroic to not just rescue us from 
terrorists, but also by expanding our aspirations and visions with more 
noble concerns than our local communities and private lives. And he 
was right. Fortunately, our aspirations and visions soon returned to nor-
mal. Unfortunately, the expansion of a more heroic and intrusive gov-
ernment has been more permanent, as Healy’s book discusses in detail.

Of course, crises such as the War of 1812, the Civil War, and numer-
ous other military conflicts and crises occurred in the eighteenth cen-
tury and motivated increased federal spending and higher federal debt. 
But there was no noticeable ratchet effect on the increased spending and 
higher debt after the crises were over. Federal expenditures as a percent-
age of GDP effectively returned to pre-crisis levels, and the federal debt 
was steadily and significantly reduced with subsequent federal budget 
surpluses. As argued in the section entitled “The Importance of Noble 
Lies,” the norms of acceptable government action limited government 
growth through the nineteenth century and continued to largely do 
so until well into the twentieth century.15 It is useful to consider one 

15In his study of the effect of crises on the growth of American government, Higgs (1987, p. 18) 
states “one must explain why crises led to upward-ratcheting government powers in the twenti-
eth century but not in the nineteenth, which had its own emergencies.” He acknowledges that 
differences in the growth of government between the nineteenth and twentieth centuries is not 
completely explained by upward ratcheting. It should also be noted that the seeds to subsequent 
growth in government were planted in the late nineteenth century and early twentieth.
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political norm that both reflected and supported this limited role of 
government for so long. It is a norm that didn’t noticeably change until 
the early twentieth century, but as it changed it reflected and facili-
tated the growth in the heroic government that soon became evident. 
Interestingly, it is a change that Brennan and Buchanan (2000 [1988]) 
worry might be reversed by the influence of public choice because that 
influence might erode the standards of public life. Recall once more 
their statement that preventing that erosion “may require a heroic vision 
of the ‘stateman’ or ‘public servant,’ because only by holding such a 
vision can the possibility of public-interested behavior on the part of 
political agents be increased.”

The norm we have in mind concerns prevailing expectations regard-
ing appropriate campaigning for the presidency. That norm changed as 
the presidency shifted from being a modest political position to one of a 
heroic figure prepared to vanquish wide-ranging problems, such as con-
soling us in our grief, healing our planet, slowing the rise of our oceans, 
spreading democracy around the world, lifting the unfortunate, and 
reflecting our highest ideals. Through the nineteenth century, and well 
into the twentieth, the norm was that, compared to presidential candi-
dates after the 1930s, presidential candidates barely campaigned for the 
job. They gave few, if any, speeches; and when they did, they were com-
monly delivered from their door steps and contained few promises sober 
persons could believe. Granted, the relaxed campaigning was explained 
in large part by the high cost of travel in the nineteenth century and the 
lack of the communication technology that became widely available in 
the twentieth century. But it is also true that throughout the nineteenth 
century the federal government had a far smaller effect on our daily lives 
than it does today. The state governments also had less influence over 
our lives than they do today, but they had more influence than did the 
federal government. As Madison pointed out in paper No. 45 of The 
Federalist, “[t]he powers delegated by the proposed Constitution to the 
federal government are few and defined. Those which are to remain in 
the State governments are numerous and indefinite.” Also, not only was 
the federal government relatively weak, but the executive branch of the 
federal government (and therefore the president) had much less power 
than the legislative branch. Madison wrote in No. 51 of The Federalist 
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that “in a republican government, the legislative authority necessar-
ily predominates.” As president, George Washington didn’t believe he 
had the constitutional authority to command the military to engage 
in a preemptive strike against hostile Indians without Congress having 
“deliberated on the subject, and authorizing such a measure.” President 
Monroe observed in a message to Congress in 1822 that of the three 
branches of government “the legislature … is by far the most impor-
tant.”16 With rare exceptions, nineteenth-century presidents were not 
thought of as heroic, if they were thought of at all. That view pretty 
much continued until the 1930s except for Theodore Roosevelt and 
possibly Woodrow Wilson, the first considered a war hero before 
becoming president and the latter being a war-time president, and with 
both being advocates of activist government.

Buchanan’s discussion of “Moral Community, Moral Order, or Moral 
Anarchy” is consistent with the shift from the norm of presidential cam-
paigning as it was in the nineteenth century to the current norm of 
long and arduous campaigning for a position with enormous power and 
heroic expectations associated with that power being increasingly cen-
tralized in the federal government and increasingly exercised by the pres-
ident and the executive branch of the federal government. Of course, 
the move from moderately powerful presidents in the past to heroic 
presidents we expect today is only one change that both reflects, and at 
least partially explains, the increased control government exerts over us. 
But it is interesting for our purpose because it is consistent with what 
we see as a clear conflict between Brennan’s and Buchanan’s recommen-
dations in “The Nobel Lie” and the implications regarding the concen-
tration of government power that flow from Buchanan’s article, “Moral 
Community, Moral Order, or Moral Anarchy.” But there are other 
writings of Buchanan that show unexpected consistency and apparent 
inconsistency with “The Nobel Lie” that deserve comment, not to men-
tion the apparent inconsistency of the “The Nobel Lie” with Buchanan’s 
well-known desire for public choice to increase public awareness of gov-
ernment failure to bring it in line with that of market failure.

16The Washington and Monroe statements are quoted in Healy (2009, pp. 33 and 37).
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Did Buchanan Change His Mind?

Nine years before “The Nobel Lie” was published, Buchanan (1999 
[1979]) published an article titled “Politics without Romance.” He 
describes public choice theory as:

the avenue through which a romantic and illusionary set of
notions about the working of governments and the behavior
of persons who govern has been replaced by a set of notions
that embody more skepticism about what governments can
do and what governors will do, notions that are surely more
consistent with the political reality that we may all observe
about us.17 (p. 46)

But this article, originally published in 1979, hardly seems consistent 
with Brennan’s and Buchanan’s (2000 [1988]) concern about the dam-
aging influence of public choice on “political morality.”

It is not that we disagree with their concern about political morality as 
expressed by their observation in “The Nobel Lie” (p. 84) that “because 
there is no invisible hand operative in majoritarian political institutions 
analogous to that operative in the market setting, any lapse in political 
morality is of normative significance.” Of course, but the lack of strong 
incentives for moral behavior in the political arena does not seem like 
a compelling reason for downplaying public choice insights that are 
“surely more consistent with the political reality that we may all observe 
about us.” We may all observe that political reality, but many have little 
reason to do so, and even less reason to take it seriously if they do. This 
seems to us to make the moral case for public choice even stronger.

So, the morality of the political process is a concern, but not because 
that morality is being threatened by public choice. The threat comes 
from the tendency for large numbers to see political morality as accom-
plishing noble goals motivated by good intentions with the coercive 

17Here we consider myths and romance about the political process as closely related if not synon-
ymous. Myths are easy to believe when under the influence of romance, and the myths about the 
political process we have been discussing can be reasonably described as romantic myths.
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arms and agencies of government programs. This view of political 
morality is a tremendous asset for politicians, members of government 
bureaucracies, and their special-interest supplicants, not necessarily 
because of the good it allows them to do, but quite often because of the 
self-serving harm it allows them to get away with. Both of us wonder: 
what exactly is the social advantage of the intellectual horsepower of 
Buchanan and Brennan being used to protect the already inflated per-
ception of government morality by questioning the morality of public 
choice analysis, no matter how mildly?

But while we were wondering, we discovered something that redi-
rected our wondering when we had effectively finished this paper. 
Maybe some of our criticisms of “The Nobel Lie” are not quite as 
convincing as we had thought. Possibly we had missed something in 
Brennan’s and Buchanan’s argument that weakens our criticism. Or, 
maybe it was something we missed, primarily, in Buchanan’s 1979 
article “Politics without Romance” that caused us to conclude mistak-
enly that it contradicted the arguments in the 1988 article “The Nobel 
Lie” with Brennan. Part of our confidence (though not all) in our crit-
icism of “The Nobel Lie” was based on a suspicion that Buchanan had 
changed his mind between 1979 and 1988 by more than we considered 
reasonable. We even considered the possibility that “The Nobel Lie” 
reflected Brennan’s views far more than Buchanan’s. We were wrong 
on both accounts. What we discovered was a letter Buchanan wrote to 
Richard McKenzie on 4 June, 1979, regarding the draft of an article 
McKenzie was writing that considered the implications of Beard’s crit-
icism of the process leading to the U.S. Constitution.18 Buchanan pulls 
no punches in his response to McKenzie. He writes:

There are limits beyond which it is inappropriate to go, for to do
so will undermine myths, sacrosanct objects, concepts, ideas that
have intrinsic value in their own rights. If you should be able to

18We thank Pete Boettke for calling our attention to the letter in a session of the 2018 meeting 
of the Association of Private Enterprise Education®, and Richard McKenzie for making the letter 
available to us. It is available, with permission, under the heading “James M. Buchanan papers, 
C0247, Special Collections Research Center, George Mason University Libraries.” 
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convince me, empirically, that the Founders really were like Beard
(and you) say they were, I still would think that the mythology that
they were somehow gods and hence disinterested has served us very
well for two centuries, and, quite literally, I think it is a sin to destroy
this mythology. (emphasis in original)

This statement could have been inserted into the “The Nobel Lie” 
nine years later and been right at home. Apparently, Buchanan had not 
changed his mind between 1979 and 1988. But that is only true if he 
had changed his mind between 1979 and 1979. So, the discovery of 
Buchanan’s letter to McKenzie forces us to face the fact that there are 
ambiguities between the inconsistencies in some of Buchanan’s writings 
we have considered and the arguments in “The Nobel Lie.” Yet, we still 
believe our fundamental criticism of the Brennan and Buchanan article 
is correct; i.e., it overstates the threat of positive public choice analy-
sis to the perceived morality of the political process. But the ambigui-
ties and inconsistencies the letter to McKenzie reveals also connect with 
some comments by Wagner (2017) that we believe provide a genuine 
insight into Buchanan’s genius. We conclude with our attempt to con-
vey that insight.

Conclusion

Wagner (2017, p. 188) points out that “any theorist of social interac-
tion will operate with some form of sociological theory, even if that 
theory might be implicit rather than explicit.” He then points out that 
there are two major perspectives in such theory which can be labeled 
concordant (or exchange) and discordant (or conflict). As Wagner sees 
it, Buchanan’s “implicit sociology fits the exchange tradition” (p. 188) 
as opposed to the conflict tradition, which is the better fit for Tullock’s 
implicit sociology. This obviously doesn’t imply that Buchanan is 
unaware of the conflict in society that is always in evidence. But for 
Buchanan the relevant question is “[i]s there some central point on 
which everyone can potentially agree, or does society operate without 
such a point?” (p. 188). Much of Buchanan’s work is based on his belief, 
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and attempt to establish, that there is such a point. Buchanan’s belief 
is based on his “presumption that people want to live together in har-
mony, and need only to find the rules that will allow them to do so” 
(p. 190). Buchanan’s search for such rules was motivated by his funda-
mental insight on constitutions that Wagner describes as the “distinc-
tion between choice of rules and choice of strategies within the rules” 
(p. 188). Agreement on the general rules to be followed when individ-
uals make decisions can potentially be agreed upon (and provide the 
basis upon which social life can proceed harmoniously), even though 
reaching agreement on the decisions people choose within the rules is 
an impossible task.

We add to this by pointing out that Buchanan had little interest in 
using his public choice insights to give advice to politicians because 
he was convinced that it was the general rules, and the political incen-
tives they create, that would determine their behavior for good or bad. 
Buchanan believed the only way to improve the rules in the form of 
effective constitutional limits on government was by restoring polit-
ical norms consistent with those limits. His comparative advantage in 
this effort, as he knew, was expanding the intellectual influence of pub-
lic choice with his scholarly contributions. He also believed he could 
increase the effectiveness of his scholarly insights by communicating 
them beyond the public choice choir. This belief was evident in a point 
Wagner remembers Buchanan making to him when the two disagreed 
on a theoretical issue in public choice. As Wagner recalled, Buchanan’s 
response (p. 191) was to

acknowledge my points and concerns …. [and then] remind
me that the creation of scholarship is a social activity, and that
it is necessary to speak the common language if you are to
participate in that activity. The creative scholarly life entails
working with a dialectical tension where you must use the
language your colleagues use to change the language they use.
(emphasis added)

We find this an interesting statement because it helps explain 
why almost all who were lucky enough to know Buchanan well, and 
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considered themselves informed on his work, were often surprised  
(at least initially) by statements he made and, somewhat less often, by 
positions he took in his writing. Based on Wagner’s statement above, 
it is reasonable to conclude that Buchanan was creatively playing with 
ideas despite, or often because of, their dialectic tensions with other 
ideas and positions of his. It is also why so many of Buchanan’s former 
students, colleagues and collaborators are aggravated with MacLean 
and her book for being, at best, completely misinformed by depicting 
Buchanan as a rigid ideologue. So, as this paper evolves as we write it—a 
necessary but not sufficient condition for a good paper—we conclude 
by acknowledging that we now see the inconsistencies we discussed in 
the sections entitled “Does Buchanan Really Want Heroic Presidents?” 
and “Did Buchanan Change His Mind?” in a less critical light. But we 
remain unwilling to withdraw our criticism of “The Nobel Lie” since we 
hope it may create some useful dialectic tensions of its own.
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Whereas the lie in words is in certain cases useful and not hateful.
—Plato, The Republic (Jowett trans. 1991, p. 80)

Introduction

The world is a wondrous place, full of natural splendor, manmade 
marvels—and bullshit: the technical term for false, often nonsensi-
cal, beliefs. I’m a dragon; you’re the Queen of Sheba; Russian election 
hacking is responsible for the Democrats’ electoral failure. As the latter 
example suggests, a belief being false, even absurd, does not preclude it 
from being popular. On the contrary, a great deal of bullshit is widely 
held. Astrology has countless devotees, many of whom are intelligent 
and well-educated; so does acupuncture, gluten-free dieting, “8-Minute 
abs.” On and on it goes.
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For the most part, these beliefs are harmless. Other popular false 
beliefs, however, are not so innocuous. In the political-economic realm 
in particular, bullshit can be incredibly destructive. False belief in 
socialism—that economies could flourish without private property—
brought Eastern Europe to its knees. False belief that punitive taxes on 
the rich could save a foundering economy prolonged America’s Great 
Depression. And continuing false belief that wage floors can help all 
working-class men and women hinders young minorities from getting a 
foot in the workplace door.

It would therefore be easy to conclude that false beliefs in the political- 
economic arena are universally harmful. But it would also be wrong. 
James M. Buchanan identifies popular false beliefs in the constitutional 
realm as foundational supports of political-economic order. I argue 
that popular false beliefs in the judicial realm support criminal law and 
order. The beneficence of bullshit in such arenas may help explain the 
prevalence of bullshit in political-economic life.

Buchanan on Bullshit

The idea that false beliefs can be socially productive is at least as old 
as Plato, whose Republic infamously endorses a “noble lie” of citizen/
city origin. According to that lie, citizens of the city are born from 
the earth, making them one another’s siblings and the city’s land their 
mother. Each citizen is born with a soul containing a metal that reflects 
his divinely-willed role as a city ruler, protector, or producer. Should a 
divinely-willed protector, for example, rule instead of protect, an oracle 
foretells the city will be destroyed.

Socrates encourages rulers to peddle this falsehood to citizens. The 
logic is simple: if citizens believe they’re kin and that the city’s land is 
their mother, they’re more likely to cooperate for the city’s protection 
and collective good. If citizens believe that their social station is divinely 
willed—departure from it liable to provoke divine punishment—they’re 
more likely to accept their station, however unappealing, and to support 
their “kin” in more appealing stations, in particular, rulers. In short, 
Plato sees bullshit as a mechanism for aligning citizens’ private incen-
tives with desired political-economic outcomes.
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James Buchanan famously rejects Plato’s conception of rulers as 
philosopher-kings. But he’s quite close to Plato in viewing bullshit as 
foundational to political-economic order. For Buchanan that order 
is liberal, and its proximate underpinning is constitutional, residing 
in a “social contract” concerned with prescribing “rules that constrain 
governments ” (Brennan and Buchanan 2000, p. 166). The trouble lies in 
enforcement of those rules, without which they cease to bind and liberal 
political-economic order crumbles.

Ultimately, constitutional rules must be self-enforcing (Tullock 1987; 
Wagner 1987). Rulers must find it in their interest to limit their activ-
ities to those constitutionally enabled, which means citizens must be 
willing to hold transgressive rulers accountable—to protect constitu-
tional protections. Their willingness to do that depends on their belief 
about the origin and nature of their constitution, hence their govern-
ment. Where popular belief sees the constitution as wise and righteous, 
sacred even, citizens are more likely to act for its protection, preserv-
ing constitutional government, and vice versa. In this way, Buchanan 
informs, popular belief is “essential to maintenance of an underlying 
popular consent of the citizenry to be governed, in the absence of which 
no tolerable stable political order is possible” (Brennan and Buchanan 
1988, p. 186). Or as he puts it elsewhere, “I think a social order’s 
stability-viability depends critically on the existence of some civic reli-
gion” (Buchanan to Richard McKenzie June 4, 1979).

A telling choice of words to describe such belief, for “Buchanan 
was a resolute atheist” and presumably regarded religious beliefs of all 
kinds as false, absurd even (Brennan and Munger 2014, p. 331). Yet he 
also regarded at least some of them as socially productive. According 
to Buchanan, “The fear of hellfire,” for example, is “instrumental in 
guaranteeing tolerable behavioral standards among ordinary men” 
in America (Buchanan 1970, p. 655).1 There is no hell, of course; it’s 
bullshit. But the fact that many Americans falsely believe in hell incen-
tivizes good conduct all the same.

1Or at least it has been historically—up through the mid-twentieth century, after which 
Buchanan (1970) sees such beliefs as deteriorating.
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Buchanan takes a similar view of American’s civic-religious beliefs: 
critical for constitutional political-economic order—and quite possibly 
bullshit. At the core of those beliefs is, pace Plato, an origin story. The 
US Constitution was born of near-deities, the Founding Fathers, whose 
enlightened benevolence gave us governmental rules to which all would 
in principle consent, devised to promote the public good. As Buchanan 
puts it, “James Madison, Benjamin Franklin, Thomas Jefferson, and 
their peers are distinguished by their essential understanding of the rea-
son of rules in political order, an understanding they implanted in the 
constitutional documents,” America’s “‘sacred’ texts,” which reflect “The 
wisdom and understanding of the Founders” (Brennan and Buchanan 
2000, p. xv). In other words, your government is just as your sixth-
grade civics teacher described it: a preternatural product of sage and 
selfless statesmen.2

Several scholars have expressed doubts about this origin story, and 
empirical work corroborates their skepticism. It finds that less noble, 
private interests played an important role in shaping the United States 
Constitution (see, for instance, Beard 1913; McGuire 2003). It turns 
out the Founding Fathers weren’t deities; they were men.

It’s possible that Buchanan himself believed in the civic religion, and 
his public commentaries generally seem to affirm the religion’s veracity. 
At the same time, the fact that Buchanan—a “resolute atheist”—calls 
it a “religion” points rather in the other direction. Moreover, in private 
correspondence quoted below, Buchanan seems to refer to America’s 
constitutional origin story as a “myth,” its civic-religious beliefs as popu-
lar “illusions.”

Whatever he really believed, Buchanan insists that scholars refrain 
from publicly acknowledging the civic religion’s falsity—even if it is 
decidedly false:

2And the logical structure of American government is that described in The Calculus of Consent 
(1962). As Buchanan puts it, that book simply “provide[s] a tight logical structure to what must 
have been the essential vision of James Madison and the Founding Fathers in their conceptualiza-
tion of the workings of a political order” (Buchanan 1988, p. 16).
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There are limits beyond which it is inappropriate [for scholars] to go, for 
to do so will undermine myths…If you should be able to convince me, 
empirically, that the Founders really were like [Charles] Beard (and you) 
say they were, I still would think that the mythology that they were some-
how gods and hence disinterested has served us very well for two cen-
turies, and, quite literally, I think it is a sin to destroy this mythology. 
(Buchanan to Richard McKenzie June 4, 1979)

The reason: “Cynicism about the behavior of” the Founders, “however 
empirically justified it may be, may wreak damage to the ‘civic religion’” 
(Brennan and Buchanan 1988, p. 185).

Buchanan continues:

America in a sense is built out of its own illusions about its social order. It 
has been a part of our “civic religion” and one undermines this only if one 
recognizes the costs that are involved. It is surely deserving of more consid-
eration than the mere working out of interesting ideas by a scholar. Ideas 
do have consequences. (Buchanan to Richard McKenzie June 25, 1979)

Consider “the boy who called attention to the emperor’s nakedness”:

the familiar story might be given a quite different twist if it went on to 
relate that the emperor fell into disgrace, that the nobles fought among 
themselves, that the previously stable political order fell into chaos, and 
that the kingdom was destroyed. The moral might then have been not 
that one should call a spade a spade, whatever the possible consequences, 
but rather that a sensitive to consequences may require one to be judi-
cious in exposing functionally useful myths. (Brennan and Buchanan 
1988, p. 185)

To ask whether “the idealization” of constitutional origin claimed by 
America’s civic religion was ever “real in the first place” therefore misses 
the point. “Perhaps it was not,” Buchanan confesses, “but the idea has 
useful social consequences” (Buchanan to Richard McKenzie June 
25, 1979). Namely, “the veneration Americans accord their Founding 
Fathers,” which facilitates constitutional enforcement (Brennan and 
Buchanan 2000, p. xv).
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According to Buchanan, “Our normative role, as social philoso-
phers is to shape this civic religion” (Brennan and Buchanan 2000, 
p. 166). And “If cynicism destroys politically useful illusions, then 
equally romanticism within limits fosters those illusions” (Brennan and 
Buchanan 1988, pp. 181–182). Far from exposing order-supporting 
falsehoods as superstitions, then, we should actively propagate them—
falsely profess to believe in false beliefs:

my view is that social order, and the behavior in it, is extremely fragile, 
and that investment in constructive stability is worthwhile. In this sense, 
this makes me support the hypocrite. And I do think hypocrisy has genu-
ine social value. Men and women are better because they profess religious 
precepts, even if, in practice they disregard them. (Buchanan to Richard 
McKenzie June 25, 1979)

In other words, when it comes to supporting social order, a lit-
tle bullshit goes a long way, but a lot of bullshit goes even longer. An 
important insight, to which I return below.

Criminal Justice and Bullshit in Medieval Europe

Social order requires social rules, which regulate interpersonal conduct 
(Buchanan 1975). Constitutional rules regulate the processes by which 
“ordinary” social rules are created, for example criminal laws proscrib-
ing theft, violence, and so on (Buchanan and Tullock 1962). Buchanan 
highlights the role of popular false beliefs in enforcing the former, ena-
bling constitutional political-economic order. Here, I consider the role 
of popular false beliefs in enforcing the latter, enabling criminal law and 
order.

In Buchanan’s (1975) framework, criminal law enforcement is gov-
ernment’s job. But in much of the world, government is unable or 
unwilling to reliably perform this task (Leeson 2014). Moreover, even 
where government functions well, criminal law enforcement is not 
“automatic”; difficulties inevitably arise. To take but one example: 
it’s not always obvious whether an individual has committed a crime, 
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hence, whether he should be punished. A chief function of judicial 
institutions is to answer this question—to find facts. Facts, however, are 
skilled at hiding; they require evidence, which is often in short supply.

This was especially true historically, before the advent of fingerprint 
technology, the discovery of DNA, or even the invention of streetlamps. 
In medieval Europe, for example, there was often little evidence to go 
on in criminal cases besides the equally plausible, contradictory claims 
of accuser and accused. Courts could’ve indiscriminately exonerated 
defendants when clear evidence of their guilt was lacking, but short of 
eyewitnesses or spontaneous confessions, such evidence would usually 
be lacking, so that would’ve meant letting many guilty people go free. 
Alternatively, courts could’ve indiscriminately condemned defendants 
simply because they had been accused, but since a non-trivial propor-
tion of accused defendants were probably innocent, that would’ve 
meant punishing many innocent people. It turns out there was a bet-
ter way of deciding difficult criminal cases in medieval Europe—one 
grounded in bullshit. Perhaps paradoxically, medieval European courts 
used popular falsehoods to ferret out the truth.

For 400 years, between the ninth and thirteenth centuries, medieval 
criminal justice systems throughout Christendom decided the guilt or 
innocence of defendants by asking the accused to plunge his arm into a 
cauldron of boiling water and pluck out a ring. Afterward, the defend-
ant’s arm was wrapped in a bandage; three days after that, the bandage 
was removed and his arm examined. If it showed signs of having been 
burned, the defendant was found guilty; if not, he was found innocent.

This trial by boiling water is called the hot water ordeal. A variety of 
other judicial ordeals were also used in medieval Europe. In the hot iron 
ordeal, for instance, the defendant was asked to carry a piece of burn-
ing iron a certain number of paces. And in the cold water ordeal, he 
was bound and cast into a pool of holy water to see whether he would 
sink (innocent) or float (guilty). Below I explore the workings of the hot 
water ordeal in particular, but the logic I describe applies also to other 
judicial ordeals of the day.

Those ordeals were grounded in a popular medieval superstition 
according to which their outcomes reflected iudicia Dei—judgments of 
God. If priests performed the appropriate rituals, it was believed, they 
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could call on God to reveal defendants’ guilt or innocence through clergy- 
conducted physical tests. Man might not know the truth, but God 
surely does, so just ask Him. In the hot water ordeal, for example, if 
the defendant is guilty, God will let the water burn him. If he’s inno-
cent, God will perform a miracle that prevents the water from burn-
ing him. The belief that God would participate in judicial affairs this 
way was propagated by the Church and reiterated by priests, who con-
ducted ordeals as part of special masses, complete with ordeal prayers 
and rituals that reminded citizens of ordeals’ divine foundation—and 
the defendant of his possible fates: a pleasant, holy-water wash-up, fol-
lowed by exoneration if he was innocent; horrendous pain, followed by 
the legally prescribed punishment upon conviction if he was not.

Iudicium Dei is a false belief. God doesn’t actually intervene in judi-
cial affairs to find fact when courts aren’t up to the task. Yet because 
medieval citizens falsely believed that He did, courts could use ordeals 
to accurately discern defendants’ guilt or innocence.

Consider a medieval farmer who’s been accused of stealing his neigh-
bor’s cow. The court thinks he might have committed the theft but 
isn’t sure, so it orders him to undergo the hot water ordeal. Like other 
medieval Europeans, the farmer believes in iudicium Dei—that a priest, 
through the appropriate rituals, can get God to reveal the truth, per-
forming a miracle that prevents the water from burning him if he’s 
innocent, letting him burn if he’s not. If the farmer undergoes the 
ordeal and God says he’s guilty, he has to pay a large fine—the legal 
punishment for stealing cows. If God says the farmer is innocent, he’s 
cleared of the charge and pays nothing. Alternatively, the farmer can 
avoid undergoing the ordeal by confessing to having stolen the cow. If 
he confesses, he must pay a fine, but a smaller one since he came clean. 
What will the farmer do?

First, suppose the farmer is guilty: he knows he stole his neighbor’s 
cow, and so does God. In this case, the farmer expects that if he under-
goes the ordeal, God will let the boiling water burn him, evidencing his 
guilt. Thus, the farmer will have to pay the large fine, and he’ll have his 
hand boiled to rags to boot. In contrast, if the farmer confesses, he’ll 
save a bit of money, not to mention his hand. So, if the farmer is guilty, 
he’ll confess.
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Now suppose the farmer is innocent: he knows he didn’t steal his 
neighbor’s cow and, again, so does God. In this case, the farmer expects 
that if he undergoes the ordeal, God will perform a miracle that pre-
vents the boiling water from burning him, evidencing his innocence. 
Thus, the farmer won’t have to pay any fine, and he’ll keep his hand 
intact. In contrast, if the farmer confesses, he’ll have to pay a fine for a 
theft he didn’t commit. So, if the farmer is innocent, he’ll undergo the 
ordeal.

Because of his false belief in iudicium Dei, the specter of the ordeal 
leads the farmer to choose one way if he’s guilty—confess—and another 
way if he’s innocent—undergo the ordeal—revealing the truth about his 
criminal status though the choice he makes. The result is a separating 
equilibrium. By asking God to “out” defendants through the ordeal, the 
court incentivizes defendants to “out” themselves.

It’s brilliant bit of bullshit. But of course, it works only if the ordeal 
water doesn’t burn the farmer when he sticks his hand in it. Priests, 
then, needed make sure the boiling water wasn’t really boiling. And it 
seems they did.

The “instruction manuals” that priests followed when administering 
ordeals directed them to prepare the fire used to heat the ordeal water 
in private, permitting priests to cool the fire. They directed priests to 
“sprinkle” holy water over the ordeal water, permitting priests to cool 
the water. They directed the cauldron to be removed from the fire dur-
ing the ordeal mass and that the defendant shouldn’t be tested until the 
priest was done saying his prayers, allowing the priests to cool the water 
some more by the drawing out their prayers. And, as a failsafe, ordeal 
instructions directed priests to adjudge the ordeal’s outcome—to inspect 
the defendant’s unwrapped hand after the three-day waiting period to 
decide whether it was burned.

A “miraculous” ordeal result was thus practically assured. For exam-
ple, in the early thirteenth century, 208 defendants in Várad, Hungary 
underwent hot iron ordeals. Nearly two-thirds of them were unscathed 
by the “red hot” irons they carried and exonerated.

Why not all? One possibility is that medieval European belief in 
iudium Dei wasn’t perfect. If criminal defendants see that everyone 
who undergoes the ordeal is exonerated, they might begin to wonder 
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whether priests rather than God are really behind it. In that case, even 
the guilty may decide they want to take a chance undergoing the ordeal. 
And if that happens, the ordeal ceases to separate defendants by their 
guilt or innocence. To avoid this situation, priests condemn some 
defendants who choose to undergo the ordeal.

As long citizens repose even a bit of belief in the possibility that 
ordeals are genuine iudicia Dei, the guilty person’s expected cost of 
undergoing the ordeal is higher than the innocent person’s. Thus, there 
exists some proportion of ordeal takers that priests can condemn that 
will make the guilty prefer to confess and the innocent prefer to undergo 
the ordeal, preserving separation. Unavoidably, however, these defend-
ants are innocent—the only defendants who want to take the ordeal 
when it’s separating the properly. And the weaker is citizens’ faith that 
ordeals are genuine iudicia Dei, the more defendants priests must con-
demn to preserve separation, which means the worse ordeals perform in 
terms of securing criminal justice. Much as stronger belief in America’s 
civic religion offers better support for constitutional political-economic 
order, stronger belief in iudicum Dei offered better support for medieval 
criminal law and order. When it comes to criminal justice, too, a little 
bit of bullshit goes a long way, but a lot of bullshit goes even longer.

Criminal Justice and Bullshit  
in Contemporary Liberia

To see this in the contemporary world, consider, for example, criminal 
justice in Liberia. Liberia is a least-developed country (LDC) in Sub-
Saharan Africa and characteristic of LDCs in general in at least two 
important ways: its government is highly dysfunctional, and its citizens 
believe in a great deal of bullshit. These features are related, though not 
in the way you might think.

Between 1989 and 2003, Liberia was embroiled in civil war, which 
decimated much of the country and left its formal legal institutions in 
shambles. I don’t mean to suggest that before 1989 Liberia’s public judi-
cial institutions were well functioning. They were not, but civil war has 
made things even worse.
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Formal courts that handle criminal matters are inaccessible to many 
Liberians, in particular those who live in the rural parts of the country, 
where such courts don’t exist. Traveling to find a formal court is possible 
in principle but often expensive and time consuming, precluding it in 
practice. Not that most Liberians would want to rely on a formal court 
if they could anyway, for judicial corruption in Liberia is rampant: pub-
lic officials routinely use their positions for private gain rather than to 
administer justice.

Even for a Liberian judicial official interested in administering jus-
tice, there’s a problem: his tools for finding fact are few. The legal system 
lacks resources to preserve crime scenes, track down, obtain, and record 
relevant information from potential witnesses or other useful parties, let 
alone to produce, say, DNA evidence through the assistance of scientific 
lab technicians. A judicial official may not even have a pen and paper to 
write things down—and that’s assuming that he is able to write things 
down, which, much of the time, he is not, for a large share of Liberian 
judicial officials are illiterate.

In light of these factors, for rural Liberians at least, if criminal justice 
is to be found, it must usually be found outside of formal judicial institu-
tions. And it is—in community based judicial ordeals called “sassywood.”

Occasionally these ordeals take the same form as hot ordeals in medi-
eval Europe: trial by boiling water or burning iron. More often, how-
ever, sassywood is a trial by poison ingestion. Indeed, the Liberian ordeal 
takes its name from an ingredient in the poisonous concoction adminis-
tered to the accused, which comes from the bark of a sasswood tree.

The sassywood trial procedure is straightforward. A criminal defend-
ant, for example someone of accused of theft, is ordered to imbibe a 
poisonous potion that has been prepared by a “sassywood special-
ist.” The specialist is a spiritual leader in the community, who alone 
is believed capable of mixing the potion properly and whose role in 
administering sassywood is analogous to that of the priest in medieval 
judicial ordeals.

Upon imbibing the liquid, the defendant is watched closely to deter-
mine his reaction. If he vomits the liquid, he’s exonerated. If he not 
does not and shows signs of the mixture acting upon him negatively, 
such as convulsing in pain, he’s convicted. In that case, the defendant 



436     P. T. Leeson

is punished for the crime of which he was found guilty, assuming the 
poison didn’t kill him. Alternatively, the defendant may confess to the 
crime, in which case he avoids the specter of imbibing poison that 
seems certain to kill him or at least cause him serious pain. However, by 
confessing, the defendant subjects himself with certainty to the punish-
ment for the crime to which he confesses.

As discussed above, what seems to be a startlingly stupid procedure 
for securing criminal justice is in fact capable of correctly finding fact if 
citizens popularly believe in certain falsehoods. Iudicium Dei will not do 
the trick in contemporary Liberia, since contemporary Liberians are not 
medieval Christians. There is no scope for this exact superstition in their 
particular context. There is, however, scope for a popular false belief that 
reflects the essence of iudicium Dei, namely, belief in an infallible super-
natural force that can be called up on to reveal the truth. This supersti-
tion is pervasive in Liberia.

According to widespread belief, the sassywood elixir is inhabited 
by a lie-detecting spirit. When a defendant drinks the potion, the 
spirit enters him and inspects the state of his soul. If the defendant’s 
soul is guilty, the spirit makes him convulse and/or kills him—its way 
of reporting his guilt. In contrast, if the defendant’s soul is innocent, 
the spirit expels itself along with the potion, leaving the defendant 
unharmed—its way of reporting his innocence.

The logic behind sassywood’s capacity to accurately find defend-
ants’ guilt or innocence is the same as the logic behind the medieval 
hot water ordeal. Popular false belief—here, in a spirit that inhabits the 
draft—incentivizes the guilty to confess and the innocent to drink up, 
revealing through their choice the fact of their criminal status. The sas-
sywood specialist need only make sure that the concoction will induce 
vomiting, an effect reliably producible by mixing the appropriate natu-
ral ingredients into the potion.

Like its medieval European counterparts, Liberian sassywood is obvi-
ously an imperfect institution of criminal justice. There is ample oppor-
tunity for things to “go wrong,” and I think most people would prefer 
a well-functioning governmental system that relies on “hard evidence” 
rather than hocus pocus to find fact. But that is hardly reason to look 
with askance on sassywood since, as discussed above, a well-functioning 
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governmental system of fact finding is not currently available in Liberia. 
Given the general absence and dysfunction of formal Liberian courts, 
the alternative to sassywood in Liberia is either no criminal fact finding 
at all or corrupt fact finding, if one could call it that. Compared to what 
is actually possible, Liberian law and order as facilitated by sassywood 
looks quite good. And, limited though it may be, that law and order is 
supported by—indeed, possible only because of—firm belief in bullshit.

With this in mind, return to the observation that LDCs tend to 
exhibit both dysfunctional governments and superstitious populations. 
It’s tempting to see this connection as reflecting a nefarious influence of 
popular false beliefs on governmental operation, and in some cases, per-
haps that is so. The more likely connection, however, goes in the other 
direction: dysfunctional government gives rise to false beliefs, or at least 
encourages their persistence, since such beliefs offer a workaround to 
absent or dysfunctional government. Liberian sassywood, for example, 
suggests that superstition is a substitute for formal institutions of social 
order, making bullshit especially valuable where government comes up 
short.

Final Thoughts: Criminal Justice and Bullshit 
in Contemporary America

The particularly high value of popular false beliefs in supporting social 
order historically and in the contemporary least-developed world does 
not mean that such beliefs have zero value in the contemporary devel-
oped world. Buchanan’s identification of popular false beliefs as a critical 
support of constitutional political-economic order in the modern United 
States furnishes one counterexample. But popular false beliefs also sup-
port criminal law and order in the modern United States in much the 
same way as they did in medieval Europe and continue to do in LDCs.

All criminal justice systems face the same basic problem: informa-
tion relevant for correctly finding fact is often private. The defendant 
knows whether he murdered the victim but the court does not; the 
witness knows whether she’s telling the truth about what she saw but, 
again, the court does not. There may be physical evidence that points 
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in one direction or the other. In a developed country with well- 
functioning public institutions of law enforcement, the defendant’s 
DNA, for instance, may be found at the crime scene, or better yet, the 
defendant may have been recorded in the act on videotape. But even 
when such evidence is available and definitive, work must be done 
before it can be discovered. Long before the police can obtain the search 
warrant that allows them to turn up the videotape in Greg’s home, they 
must identify Greg as a suspect, and rule out Dan, and David, and 
Derek. That requires accessing the private information of these fellows. 
And as we saw with medieval ordeals and Liberian sassywood, in access-
ing such information, bullshit can be very helpful.

Consider polygraph tests—so-called “lie detectors.” By all scientific 
accounts, these tests are bullshit; there’s no way to physiologically meas-
ure if a person is telling the truth. Precisely for this reason, most courts 
in the United States ban polygraph results as evidence in criminal tri-
als. Yet contemporary America’s criminal justice system more broadly 
relies extensively on lie detector tests to aid in securing criminal law and 
order. The police use polygraphs, the FBI uses them, and so does the 
CIA. The ability of these law enforcement officials to use lie detectors to 
promote criminal law and order is grounded in popular false belief.

Many Americans believe that lie detector tests “work.” The same 
logic underlying medieval judicial ordeals and Liberian sassywood thus 
permits American law enforcement officials to access relevant parties’ 
private information through the administration of polygraphs, even 
though that information cannot be directly used by courts to find 
fact. Given citizens’ false belief, taking a lie detector test has different 
expected costs for liars and truth-tellers. Anticipating that the poly-
graph will “out” them, the former are more likely to decline the poly-
graph than the latter. The choices people make when confronted with 
the specter of taking a lie detector test therefore reveal something—if 
only a vague something—about their private information to the pol-
ygraph administrators, who may interpret the results to comport with 
what they learned, much as the medieval priest interpreted whether the 
ordeal-taker’s arm had burned. In this sense, you might say ordeals were  
like medieval lie detector tests, or rather, lie detector tests are like 
modern-day ordeals.



20 Beneficent Bullshit     439

What I’ve called “bullshit” throughout my discussion might be more 
generously characterized as something like an “institutional placebo 
effect.” The effectiveness of political-economic institutions—constitu-
tional, judicial, or otherwise—depends not necessarily, or at least not 
exclusively, on their realities but rather on people’s beliefs about them. 
False beliefs can be tremendously productive in this regard, and while 
there is also potential danger inherent in such beliefs, I doubt social 
order can do without them. Besides, “In a world where political insti-
tutions were ‘optimal’ in some sense”—and in a world of rational max-
imizers, surely they are—“what useful purpose would it serve to destroy 
popular illusions about those institutions?” (Brennan and Buchanan 
1988, p. 186).
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Introduction

This essay is about groups. The study of collective action is in many 
ways about choosing within groups, and how complicated that can be, 
and figuring out the circumstances under which this choosing can be 
productive rather than perverse. When choosing within groups goes 
well, those groups are able to effectively resolve problems for themselves 
that might otherwise be considered insoluble without the use of force 
or external intervention (Buchanan and Tullock 1999 [1962]; Ostrom 
1990). When choosing within groups goes poorly, the groups become 
plagued with free-riding, rent-seeking, and oppressive power rela-
tionships. This much is fairly straightforward, standard fare for public 
choice theorists and constitutional political economists.
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Conversations about groups are more controversial when instead of 
focusing on choosing within, the discussion turns to the matter of how a 
group’s actions affect the welfare and opportunities of outsiders. Many 
theorists of constitutional politics consider the efficacy, legitimacy, and 
welfare implications of a system of rules to be a function of the pro-
cess by which the rules were created. Generally, constitutional pro-
cesses involving high degrees of participation and consent are expected 
to generate rules that will be socially beneficial for the group. However, 
the expected impact of voluntary constitutional processes on those liv-
ing outside the constitutional group is significantly less settled. Even 
the most enlightened, democratic, internally well-functioning group 
could potentially make decisions that generate negative externalities for 
those whose well-being is not incorporated into their internal decision- 
making calculus. Of course, they may generate positive externalities as 
well, and this should be kept in mind when engaging in comparative 
analysis about different types of groups and the rules governing group 
formation.

Concerns about the way that the collective activities of one group 
might affect the well-being of others are often expressed as concerns 
about inequality. These concerns about inequalities between heteroge-
neous groups are considered to be particularly serious in the presence 
of one or both of the following aggravating circumstances. First, exter-
nalities among groups are considered a more serious matter of concern 
when those groups are formed in ways that make it difficult for indi-
viduals to join or exit, such as when groups are formed using criteria 
such as race, nationality, gender, religion, or social caste. Depending 
on the context, entering or exiting such groups can potentially be quite 
high cost. At higher costs of entry and exit, the individual group mem-
ber’s ability to use the threat of exit as a negotiation tactic within the 
group will be lessened, and there is a greater possibility of both oppres-
sion and enduring segregation. Second, externalities among groups are 
considered to be more potentially harmful when groups are competing 
amongst each other for resources from a common pool. To the extent 
that the system in question is indeed a zero sum game, in which one 
groups’ access to resources for public education, infrastructure spend-
ing, or policing diminishes others’ ability to access the same, then in a 
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world of differential political power, it’s not hard to imagine one group 
suffering at the hands of another.

The constitutional political economy framework as developed by James 
Buchanan, Gordon Tullock, Elinor Ostrom, Vincent Ostrom, Richard 
Wagner, and others is critically important for understanding the debates 
over the desirability of systems within which individuals are free to sort 
themselves into groups. The constitutional political economy approach 
emphasizes the importance of understanding the rules of the game that 
individuals and groups face when attempting to resolve problems of 
intergroup externalities. Since the rules of the political game shape both 
the process and the outcomes expected from intergroup negotiation, 
understanding those rules is critical to being able to identify the condi-
tions under which heterogeneous groups will be able to effectively resolve 
problems of intergroup externalities. The area in which this subject has 
been most thoroughly explored is through analysis of the functioning and 
efficiency of political systems that have heterogeneous decision-making 
subunits as well as open mobility into and out of those subunits, such 
as the American federal system (Buchanan 1950, 1952; Buchanan and 
Tullock 1999 [1962]; Ostrom 1991; Wagner 1976).

Government in the United States is a complex network of overlap-
ping jurisdictions that includes federal, state, and local governments 
as well as a wide variety of other special jurisdictions, large and small 
(Ostrom et al.  1961). As such, all questions related to public endeavors 
within the United States are at some level a matter of many heteroge-
nous groups bumping up against each other, sometimes competing over 
resources, and facing the difficulty of having to negotiate with other 
groups in situations where the choices of one jurisdiction impact the 
welfare of citizens in another. One example of a public endeavor where 
the complexity of the political arrangements involved is particularly 
apparent, and where contests between groups over resources can be par-
ticularly contentious, is the matter of public education.

An important constitutional question within the arena of public educa-
tion is that of the extent to which voucher systems, privatization of educa-
tion, and other proposals designed to introduce entry, exit, and voluntary 
group formation should be admitted into publicly supported education 
systems. Both sides of the debate recognize that the actions of groups 
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impact outsiders. Those in favor of introducing choice into local public 
economies generally argue from the perspective of the efficiency-enhanc-
ing properties of market competition (Friedman 1997; Friedman and 
Friedman 1990; Hoxby 2003; Sandstrom and Bergstrom 2005). Those 
against are more concerned with the possibility that allowing choice may 
contribute to segregation and the impoverishment of already underper-
forming education systems (Bifulco and Ladd 2007; Ladd 2002; Saporito 
2003; Valenzuela et al. 2014). Similar dynamics are relevant for other, 
broader versions of this argument, such as those that propose the re- 
design of political systems in ways that incorporate significantly greater 
choice over membership and exit (Kukathas 2003; Leeson 2014; Powell 
and Stringham 2009). In all cases, the approach of James Buchanan and 
other constitutional political economists has a great deal to contribute.

In this essay, I explore insights from constitutional political economy 
for the concern that the voluntary group formation and processes of sort-
ing into groups could generate or exacerbate inequality in harmful ways. 
The essay proceeds as follows. In section two, I present the argument for 
why choice in group membership is welfare-enhancing in political con-
texts. In section three, I present some criticisms that have been levied 
against the way that groups and group formation are treated in public 
choice and constitutional political economy. Both the ‘pro’ and ‘con’ side 
of the voluntary group membership debate are illustrated through refer-
ence to the literature on choice within the K-12 educational system, an 
example chosen because it highlights the contentious nature of the the-
oretical concept of voluntary group membership. In section four, I dis-
cuss Jim Buchanan’s treatment of mobility and intergroup externalities, 
exploring how insights from constitutional political economy can help us 
better understand this set of questions. Section five concludes.

Arguments for Mobility and Voluntary  
Selection of Groups

The fact that sorting by preference will occur in a political system that 
permits choice among jurisdictions is not disputed by those who argue 
either for or against such systems. The point of disagreement is about 
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whether such sorting is a beneficial feature of the system or a dangerous 
flaw. The argument in favor of sorting goes something like this:

Coming to political agreement is hard, and political negotiation is 
rife with opportunities for one set of interests to come to dominate in a 
way that causes serious harm for those with other interests. This was the 
concern that the author of Federalist 51 had in mind when he wrote, “It 
is of great importance in a republic not only to guard the society against 
the oppression of its rulers, but to guard one part of the society against 
the injustice of the other part” (“Federalist Papers” 1788). This injus-
tice could take the form of either a tyrannical majority, imposing its will 
on the underrepresented minority, or an effective special interest group 
successfully marshalling political power for its particular ends. One way 
to safeguard against either of these possibilities is to create a system of 
constitutional rules that impose limits on political authority and bal-
ance the power of different groups within those limits. Such was the 
nature of the inquiry posed by Jim Buchanan and Gordon Tullock in 
The Calculus of Consent: Logical Foundations of Constitutional Democracy 
(1999 [1962]).

One way to mitigate the problem of negotiation across diverse popu-
lations is to engage in collective action within a group that is (1) smaller 
and (2) shares a more uniform set of interests. All else constant, reduc-
ing the size of a group can simplify negotiation. Compare deciding 
where to go for dinner in a group of four versus a group of twenty-five. 
Even with a group of only twenty-five, the options available for resolv-
ing the problem without incurring an excessively high cost become 
limited. However, even in the group of four, the greater the divergence 
in preferences, the more difficult it will be to find a restaurant that 
will satisfy the preferences of all or even most of the members of the 
group. If one of your dinner companions is on the Atkins diet, and the 
other objects to even being in a restaurant that serves meat on ethical 
grounds, you’re not likely to come to an acceptable solution in even the 
smallest group.

One solution to this problem is to abandon the original group 
entirely, and instead operate on the principle that if there is a collec-
tive goal to be accomplished, everybody is going to have to find their 
own subset of people who both share the same collective goal and find 
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a similar set of solutions to be acceptable. This is one way of describing 
Buchanan’s (1965) theory of clubs. Clubs are an alternative means of 
organizing a group of people for the accomplishment of a collective goal 
when both comprehensive, society-wide collective action and atomistic 
individual action are either infeasible or too costly. Within a club, mem-
bership is voluntary, so those in charge of making and enforcing group 
decisions can’t get away with taking an action that would be repugnant 
to too many of the members. If the club consistently acts in a way that 
is against an individual’s interests, that individual can simply leave. In 
this way, collective action problems are resolved in a way that can be 
confirmed to have generated effects that the members of the group con-
sider to be positive on net. This is a meaningful market test, and the 
jurisdictional competition that takes place within such systems can gen-
erate something of a market-like tendency towards the efficient provi-
sion of public services.

Perhaps the canonical treatment of this issue within economics is 
Charles Tiebout’s 1956 article, “A Pure Theory of Public Expenditures.” 
Tiebout (1956) offers a theory of competition between local govern-
ments within which individual political units operate much like indi-
vidual firms in a perfectly competitive market. Under conditions of 
perfect knowledge and costless mobility, with large numbers of gener-
ally homogenous communities to choose between, local governments 
are expected to adjust their taxation and public goods bundles to attract 
or repel residents according to whether an increase in population will 
increase or decrease the average cost of public goods provision. In this 
model, market equilibration occurs as residents seamlessly arrange 
themselves into jurisdictions of optimal size, resulting in the efficient 
production of local public goods. Even in this highly stylized model, 
the impetus that generates the beneficial properties expected from 
Tiebout sorting are the individuals who “vote with their feet,” choosing 
their communities for themselves (to the extent that the jurisdictions 
described by Tiebout can be considered to be things resembling actual 
communities).

Although Tiebout (1956) has been criticized for being inade-
quately realistic, the general idea that choice in politics can be an effec-
tive disciplining force has been widely accepted within economics.  
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This is particularly true when one adds the caveat that jurisdictional 
competition is best conceived as an imperfect analog of market compe-
tition rather than an example of a perfectly competitive market at work 
(Easterbrook 1983; Epple and Zelenitz 1981). Wagner (2011) contrasts 
the Tiebout framework with a Wagnerian framework that approaches 
interactions between political units as institutionally complex mat-
ters. These alternative frameworks have different epistemic properties 
and therefore different implications for understanding the interactions 
between individuals and groups in settings of political competition. 
Competition in the public sector does not always and cannot be expected 
to benefit the citizen in the same way that competition in the market-
place will benefit the consumer (Boettke et al. 2011). How political com-
petition plays out depends on whether the game being played will reward 
the decisions makers of a political group for their efficiency and justness, 
or if the better path to reward is less wholesome (Lemke 2018).

An important feature that differentiates Buchanan’s (1965) theory of 
clubs from Tiebout’s (1956) theory of sorting across competitive munic-
ipalities sorting is the significance of residual claimancy. Although the 
theory of clubs derives its efficiency properties from a different set of 
conditions, particularly through placing emphasis on the residual 
claimancy of those in positions of decision making authority, it shares 
the characteristic of depending upon individuals being able to choose 
their own group memberships (Leeson 2011). Similarly, there is a 
related contemporary literature that places a high priority on individual 
self-selection into groups as the way—sometimes the only way—that 
collective action can generate results that can be known to benefit the 
entirety of the group and explores how systems founded entirely upon 
this principle might operate (Kukathas 2003; Leeson 2014; Powell and 
Stringham 2009).

In these analyses, the voluntary nature of participation in a group 
or community is the critical feature that disciplines political deci-
sion makers and ensures that they provide public services in a manner 
which in any way satisfies the needs of the members of the commu-
nity. The fact that individuals voluntarily chose to join the community 
is how the observer knows that the actions of the group are valued by 
the community, or at least considered preferable to no group action at 
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all. This is the heart of why mobility and self-sorting into community 
is appealing to so many economists, particularly those who understand 
how severe of a challenge political decision makers face when they try 
to act without getting this kind of feedback from the members of their 
community.

From this perspective, public education is an example of a system 
wherein the participants would benefit from increased competition 
and voluntary group membership. Economists have argued that the 
introduction of competitive forces into K-12 education through either 
privatization or public support of something like a school voucher sys-
tem would improve the quality or lower the cost of education, or both 
(Friedman 1955, 1997; Friedman and Friedman 1990; Hoxby 2003). 
The basic logic of the proposal is that although education has the poten-
tial to generate important public benefits, school administrators and 
public school teachers receive little market feedback on whether or not 
the education they provide is actually. Instead, education is evaluated 
primarily on a set of bureaucratic criteria—such as standardized test 
performance—that may or may not align with a student’s educational 
goals. This is particularly problematic when students are assigned to 
school based on geography rather than on their own unique goals and 
educational needs. If students were instead allowed to choose between 
a range of educational options, not only would the innovation of new 
educational options be likely to emerge, but the competitive dynamics 
introduced would also hold school administrators to a higher degree 
of accountability regarding their school’s performance than is currently 
common. So, by introducing choice into the system, we introduce 
the possibility of beneficial adaptations as teachers and administrators 
respond to the choices made by students and parents.

As we will see in the next section, there is no guarantee that a par-
ticular school choice system will generate these positive effects. Instead, 
the rules governing group membership—including when new groups 
can be created, who is allowed to join, and the types of political restric-
tions their activities will be subject to—all matter for the extent to 
which choice and voluntary group membership can generate beneficial, 
market-like outcomes.
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Critics of Mobility and Voluntary  
Selection of Groups

The picture of mobility and group sorting painted in the section 
above is not universally appealing. For many, the competitive systems 
described above open the door to segregation, inequality, and differen-
tial political privilege. Their argument goes something like this:

In practice, in the ‘real world,’ voluntary can mean a range of things. 
What is and is not coercive is not always a matter of universal agree-
ment, and sometimes society considers a person to be a member of a 
group regardless of that individual’s preferences or perspective. Could 
a person of color have forfeited that particular group membership 
in Alabama in 1950? Not likely. Further, even if all would agree that 
membership in a particular group is genuinely voluntary, just because 
something is optional does not mean it is not extraordinarily costly. For 
example, a recent scandal within the Church of Jesus Christ of Latter 
Day Saints has brought to light an apparent pattern of Mormon bishops 
counseling abused women to stay with their abusive husbands lest they 
risk destroying their lives and the lives of their children.1 These women 
voluntarily entered marriages, and voluntarily embraced religious tenets, 
but now exiting either comes only at extraordinary cost.

This issue of non-voluntary group memberships and prohibitive exit 
costs becomes most problematic from an efficiency or well-being per-
spective when (1) groups have the means to impose meaningful exter-
nalities upon each other, which is particularly prevalent when groups 
have conflict over resources in a zero sum context, such as a com-
mon fiscal pool and (2) the overarching system of rules within which 
groups negotiate with each over those shared resources either obfuscates 
peaceful agreement or permits some groups to enjoy differential polit-
ical power over others. When these two factors are both present—i.e., 

1See, for example, Jana Reiss, “Commentary: Mormon church needs to train bishops better — 
and teach them that most domestic violence reports turn out to be true.” Salt Lake Tribune, 
February 13, 2018. Online at https://www.sltrib.com/religion/local/2018/02/12/commentary-
rob-porter-case-shows-mormon-church-needs-to-train-bishops-better-and-teach-them-that-most-
domestic-violence-reports-turn-out-to-be-true/.

https://www.sltrib.com/religion/local/2018/02/12/commentary-rob-porter-case-shows-mormon-church-needs-to-train-bishops-better-and-teach-them-that-most-domestic-violence-reports-turn-out-to-be-true/
https://www.sltrib.com/religion/local/2018/02/12/commentary-rob-porter-case-shows-mormon-church-needs-to-train-bishops-better-and-teach-them-that-most-domestic-violence-reports-turn-out-to-be-true/
https://www.sltrib.com/religion/local/2018/02/12/commentary-rob-porter-case-shows-mormon-church-needs-to-train-bishops-better-and-teach-them-that-most-domestic-violence-reports-turn-out-to-be-true/
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groups with unequal political power are in competition over common 
resource pools—the concern emerges that self-selection into groups, 
clubs, or communities could potentially exacerbate inequality.

The inequality of concern here is that some groups will have greater 
access to public resources than others, and that this public support will 
translate into greater options and opportunities in life. Further, so long 
as political power continues to be shared across groups unequally, the 
fact that some groups will have greater access to opportunities than 
others can potentially have a self-reinforcing effect, in which political 
power secures personal advantage which is then used to secure further 
political power. One way this concern has shown up in the existing 
literature on political competition is in the debate on whether com-
petition between political jurisdictions will lead to legal changes that 
particularly favor those who are relatively wealthy and mobile, includ-
ing through the efforts of state legislatures to attract business by main-
taining the lowest regulatory burden (Baysinger and Butler 1985; Cary 
1974; McGuire 1997).2 To the extent that concerns about this “race to 
the bottom” rely on the presumption that stronger regulation of busi-
ness will benefit members of the community who are relatively less 
wealthy and mobile, they make an empirical claim which requires fur-
ther validation in order to prove in this specific case. However, the gen-
eral concern that there may be political rules in place that allow groups 
to impose externalities on each other, and that there are circumstances 
in which those externalities may systematically advantage some groups 
of people at the expense of others, cannot be so easily dismissed.

Public education is another context within which questions have 
been raised over the potential for problematic inequality in the distri-
butions of public resources. Of particular relevance here is the concern 
that allowing parents and children to voluntarily choose among a vari-
ety of schools, or even school districts, might either lead to or reinforce 
patterns of segregation. The literature on the extent to which permitting 

2Oates and Schwab (1988) counter this line of argumentation by contending that a focus on 
attracting capital will raise wages for all residents of the jurisdiction, so even if incentives are 
focused on the wealthy the consequence will not be an allocation of public goods distorted in 
favor of the wealthy.
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choice within K-12 education systems will increase segregation along 
racial lines has been motivated in part by Thomas Schelling’s model of 
dynamic segregation, in which even minor discriminatory preferences, 
meaning any “awareness, conscious or unconscious, or sex or age or 
religion or color or whatever the basis of segregation is… that influ-
ences decisions on where to live, whom to sit by, what occupation to 
join or to avoid, whom to play with or whom to talk to” can result in 
patterns of widespread segregation (Schelling 1971, p. 144). For exam-
ple, Schelling gives the example of the seemingly innocuous matter of 
whether one attends Methodist or Baptist religious services as a discrim-
inatory preference that can contribute to voluntary but systemic pat-
terns of racial segregation.

Saporito (2003) finds support for the Schelling hypothesis in 
his study of a magnet school program introduced by the city of 
Philadelphia in 1990. The city of Philadelphia designed the magnet 
school program in an attempt to create an educational environment 
that was less segregated than the pattern that which had emerged from 
assigning students to schools based on the geographic location of their 
residence. Saporito finds that the higher the percentage of nonwhites 
in a particular pre-existing school, the more likely the white students 
attending that school are to apply to transfer to a magnet program. 
This pattern does not hold for the nonwhite students, whose decision 
as to whether or not to apply for the magnet program do not seem to 
vary based on the racial composition of their current school (Saporito 
2003, p. 192). Consequently, although the magnet schools themselves 
are less racially segregated than Philadelphia’s pre-existing neighborhood 
schools, exit from the neighborhood schools occurred in such a way that 
they became significantly more racially homogenous, undercutting the 
intended objective of a more racially heterogenous educational environ-
ment (Saporito 2003, pp. 194–197).

A more recent study that looks at the entirety of Pennsylvania’s char-
ter school system from 2008 to 2012 finds that African American and 
Hispanic students who opted into charter schools tended to choose 
more racially homogeneous environments, as did white students living 
in urban areas (Kotok et al. 2017). Similarly, Bifulco and Ladd (2007) 
find that when charter schools are introduced in North Carolina, 
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students who enroll are most likely to wind up in a school that is more 
racially homogeneous than the one they left. A study that looks at areas 
with high concentrations of charter schools across the country finds 
that charter schools tend to be more racially isolated (Frankenberg et al. 
2011). Outside the US, Chile has introduced a relatively strong degree 
of choice into their primary and secondary school systems. Valenzuela 
et al. (2014) find that over time, individuals have made choices that 
have led to greater degrees of socio-economic segregation across schools 
in Chile.

This is a particularly complicated issue in the American context 
because of the extent to which public schools have been superimposed 
on communities where there are pre-existing patterns of geographic 
segregation. Up through the 1960s, segregated housing was both 
common and supported by a variety of policies and practices, includ-
ing the construction of segregated public housing, the enforcement of 
zoning laws that incorporated racial requirements in both de jure and 
de facto ways, and federal loan programs that encouraged settlement 
into racially homogenous communities (Rothstein 2017). Although 
these policies have been considered unconstitutional for 50 years, it is 
unlikely that the patterns they have generated could possibly unravel 
in so short a period of time, and even less likely to expect the pref-
erences that such policies not only enabled but encouraged to have 
disappeared.

How it is that particular combinations of laws and preferences could 
generate patterns of segregation is a question that students of constitu-
tional political economy have good reason to address for at least two 
reasons. First, constitutional political economy is a very useful mode 
of theorizing for determining how particular sets of rules are likely to 
shape behavior. To the extent that a primary goal of public education is 
to ensure that all children have equal educational opportunities, often 
with the added corollary that there is some correlation between edu-
cational opportunity and other forms of opportunity, constitutional 
political economy can help to identify the extent to which the rules 
that govern the use of public educational resources are consistent with 
that goal. Second, an important and difficult question within political 
economy is that of identifying the conditions under which people will 
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be most likely to negotiate the peaceful resolution of common prob-
lems without need for recourse to imposition and violence. Although 
more homogeneous groups likely have an easier time making decisions 
amongst themselves, might there be long run consequences to individ-
uals living for too long in circumstances where there is no need to come 
to peaceful agreement with anybody who holds substantially different 
opinions? If this is a possibility, then the extent to which a school sys-
tem contains diversity and diversity of opinion may be an important 
determinant of how well the students it educates will be able to go on 
to successfully participate in democratic processes and the resolution of 
other common local problems.

Buchanan on Self-Sorting

Both the example of choice within public educational systems and the 
larger issue it is intended to illuminate—specifically, the question of 
when the consequences of group choice within political systems can 
be expected to have positive outcomes, and when choice might instead 
have problematic secondary consequences—is a significant unresolved 
tension in the economic approach to the study of political processes. In 
order to begin to identify ways in which this tension can be produc-
tively explored, this section will highlight some potentially relevant 
ideas from Jim Buchanan and other collaborators from within the field 
of constitutional political economy.

Constitutional political economists have never ignored the group 
choice problem. The reality that political problems will be more diffi-
cult to resolve the greater the diversity of interests within the negotiat-
ing population has been acknowledged since the creation of the research 
program. Most if not all political problems will be easier to resolve 
within a group that can easily agree on what the most desirable out-
come will be, how it can be achieved, and whether or not the solution is 
worth the cost. Buchanan and Tullock emphasize that the logic of their 
system holds only when individuals approach the constitutional process 
as equals, which means that it can be difficult to even get to the starting 
place:
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Therefore, our analysis of the constitution-making process has little rele-
vance for a society that is characterized by a sharp cleavage of the popula-
tion into distinguishable social classes or separate racial, religious, or ethnic 
groupings sufficient to encourage the formation of predictable political 
coalitions and in which one of these coalitions has a clearly advantageous 
position at the constitutional stage. (1999 [1962], p. 81, emphasis added)

Exactly how little relevance do they have in mind, and how sharp must 
the cleavage be before the constitutional logic outlined in Buchanan 
and Tullock (1999 [1962]) fails to hold? If their constitutional logic 
depends on any sort of Harrison Bergeron-like degree of extreme con-
formity, then it would be nothing more than an exercise in science 
fiction. However, the insights generated by constitutional political econ-
omy do seem to offer reasonable explanations of why people engage in 
particular types of collective action. For example, the idea that individ-
uals will scale collective action according to the net costs of alternative 
possible governing arrangements seems to offer good justification for 
why most communities make decisions about how to fund local schools 
at the township or city level, and decisions about the size of the stand-
ing military at the national level. One of the questions that can hope-
fully be resolved by more careful inquiry into the matter of self-sorting 
within political systems is exactly how far this applicability extends, 
and how different degrees or types of social cleavage might necessitate 
adjustments in the analysis.

Fortunately from an analytical perspective, Buchanan and other con-
stitutional political economists have developed a variety of useful tools 
for the purpose of better understanding situations in which individual 
actions impose externalities on others, and for the way in which indi-
viduals can negotiate to resolve those externalities. The point of explor-
ing these analytical tools is not to work around or to find a theoretically 
ideal solution to the difficulties that have been raised with respect to 
voluntary group membership within democratic political systems. 
Rather, the purpose is to take those concerns seriously, and to develop 
a better understanding of the conditions under which voluntary sorting 
will be productive and efficiency-enhancing, and conversely, the condi-
tions under which voluntary sorting will exacerbate the destructive or 
pathological features of a political system.
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To begin, it’s worth acknowledging some concerns about the logic of 
competitive local government that have been expressed by Buchanan 
and others. Despite the perceived similarity to his own theory of clubs 
(1965), Buchanan had some serious concerns about the way the effi-
ciency properties of Tiebout’s neoclassical model of competitive local 
jurisdictions were being interpreted (Boettke and Marciano 2017). An 
important condition of Tiebout’s model is that “The public services 
supplied exhibit no external economies or diseconomies between com-
munities” (Tiebout 1956, p. 419). Tiebout does address the possibil-
ity of externalities by citing violence and contagious disease as having 
obvious spillover potential, but the solution proffered is to either cen-
tralize—simply abandon local organization in order to eliminate the 
externality—or for local groups to arrange themselves such that they are 
adjacent to the communities that are most similar to their own in order 
to minimize spillovers (Tiebout 1956, p. 423). These solutions extrap-
olate away from the problem of groups making decisions that damage 
their neighbors rather than pursue meaningful solutions.3

Buchanan and Goetz (1972, p. 25) argue that “there remain inher-
ent inefficiencies in the Tiebout adjustment process, even when this is 
interpreted in a conceptually idealized form. Specifically, we neglect  
(1) the problems of fiscal spillovers among local communities and (2) 
all problems of discreteness that locational groupings almost necessar-
ily introduce.” Specifically, they are concerned with the fact that it is 
possible even in the most idealized form of the Tiebout model to gen-
erate scenarios in which those who are wealthier will cluster together, 
or for individuals to cluster together in areas with higher private returns 
or larger public benefits. Either way, the outcome is an equilibrium in 
which some communities will have access to either greater private or 
public benefits (or both), and an incentive to discourage individuals 
from less wealthy areas from sharing in those gains.

3However, Wagner (1976) suggests that solutions such as that proposed in Buchanan (1965) are 
primarily exercises in adjusting the boundaries within which collective action takes place to an 
appropriate scale. In this sense, Buchanan does not do much better in terms of solving rather 
than avoiding the problem, at least not in this initial treatment.
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Buchanan’s concern that divisions within a larger fiscal unit admit 
the opportunity for inequality and expropriation goes all the way back 
to his discussion of “fiscal equity,” a topic he began writing on as a 
graduate student in the 1940s (Boettke and Marciano 2017, p. 212). 
Buchanan (1950) takes an institutional approach to understanding the 
relationship between different associations operating within the same 
system, using state governments within the United States as an exam-
ple. As the productivity of American industry began to increase over 
the nineteenth century, greater inequalities in wealth emerged, both 
between individuals and between different states. He suggests that two 
factors contributed to this inequality becoming a source of political dis-
cord: (1) the Federal government’s demand for revenue increased along 
with the scale of its operation, opening the question of where that rev-
enue would come from given the unequal distribution of wealth across 
the states, and (2) the direction of federal funding towards social ser-
vices that were designed to benefit all equally highlighted the fact that 
this would be easier for some states to afford than others (Buchanan 
1950, pp. 584–585). In short, inequality becomes politically conten-
tious when groups—in this case, states—endeavor to make economic 
decisions jointly rather than separately.

Another important insight that emerges from Buchanan (1950,  
p. 588) is the idea that “equal fiscal treatment” is a matter of not just 
taxation, but of the public services provided in return, and that these 
factors will influence geographic sorting. Equal taxation is not equal 
treatment if one area enjoys a greater level of services than another. If 
the residents of a community are being taxed at a level that exceeds the 
benefits of public services, then their relationship with the “fisc” will be 
negative and they will have an incentive to move to an area that receives 
better fiscal treatment. Significantly, in the treatment in Buchanan 
(1950), a lower income area will always have worse fiscal treatment than 
a higher income area, because all else held constant, the lower income 
jurisdiction only has two choices: (1) provide the same level of public 
services as their neighbors by taxing more, or (2) tax the same but pro-
vide a lower level of public services. Consequently, in an institutional 
structure within which subgroups such as states make economic deci-
sions jointly, the provision of public services itself creates an incentive 
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for individuals to move from low income to high income areas. This 
is in addition to other incentives that might attract individuals to high 
income areas, such as greater job potential, safer communities, or what-
ever other factors might have caused or been created by that communi-
ty’s wealth. Using this logic, the “policy objective for intergovernmental 
transfers then becomes one, reduced to individual terms, of provid-
ing or ensuring “equal fiscal treatment for equals.” If this objective is 
attained, the individual’s place of residence will no longer have a sig-
nificant effect upon his fiscal position” (Buchanan 1950, p. 591). This 
policy solution ameliorates the incentive for individuals to flee from 
low income to high income areas because of their fiscal treatment, thus 
slowing down one of the forces driving inequality across groups.

The extent to which Buchanan wrote about the potential efficiency 
benefits of intragovernmental transfers might surprise some who are 
most familiar with those aspects of his work that emphasize the diffi-
culty and importance of constraining the state. (Although, even in these 
works, he rarely gets too specific about declaring particular policies out 
of bounds, so long as a group of free individuals can agree on their ben-
efits.) In a later article on the use of federal powers to transfer resources 
between states in order to prevent patterns of mobility that might fur-
ther impoverish areas that are already less well off, he writes:

No one has come forward with a proposal to tax the low-income agricul-
tural laborers of the cotton-growing South at a much heavier rate than 
their “equals” elsewhere in order to provide them with an added incen-
tive to move off farms into industry. Nor has anyone suggested that the 
proper solution to the whole problem of distressed and blighted areas 
is the severe and discriminatory taxation of residents to force desired 
out-migration. Yet the support of such seemingly harsh and oppressive 
measures is similar to objecting to interarea income transfers solely on 
“allocative” grounds. (Buchanan 1952, p. 217)

This early treatment is effectively an example of making an adjust-
ment to the constitutional rules within which externality-generating 
fiscal decisions are made. By adjusting the constitutional rules in a 
way that reduces the generation of externalities, Buchanan proposes a 
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way to think about addressing any social conflicts arising from mobil-
ity and voluntary sorting by a means other than centralization through 
the dissolution of local units. This particular solution, however, does 
require a centralized apparatus capable of designing and implement-
ing the sequence of corrective intergovernmental transfers. The major 
unresolved difficulty in this proposal is whether the centralized appa-
ratus could be designed in such a way that would insulate it from rent- 
seeking on the behalf of the individual subgroups, or from becoming 
dominated by monopolistic rather than competitive patterns of behav-
ior (Wagner and Weber 1975).

This perspective seems to be in the same spirit as Wagner (1976,  
p. 110), which posits that “the economic analysis of urban government 
should become less “neo-classical” and more “institutionalist” because 
optimality models can never be related to social reality independently of 
the institutional framework within which collective choices emerge.” From 
this institutional perspective, of course we don’t see the kind of effi-
ciency that the Tiebout model or even the theory of clubs predicts when 
we turn to examining issues of mobility and social sorting in the real 
world. These are models that describe one extremely specific and rarely 
observed institutional configuration. When applied to behavior in the 
real world, voluntary sorting through mobility and then taking political 
action in the groups formed by that process is going to take place in a 
wide array of different institutional contexts. Identifying the predicted 
effects of sorting through geographic mobility, and whether they will be 
welfare-enhancing or contribute to the pathologies of the existing insti-
tutional system, is a question that requires a unique answer according to 
the circumstances of the case in question.

Buchanan and Nutter (1959) directly addresses the topic of introduc-
ing choice into public education. They argue that “The case for univer-
sal education is self-evident: a democracy cannot function without an 
informed and educated citizenry,” and further, “It is equally clear that 
there must be collective financing of universal education, for some par-
ents will not be able to afford the minimum quality of education pre-
scribed by government for their children” (1959, pp. 2–3). However, 
consistent with the approach later outlined in Buchanan and Tullock 
(1962), the most important question is not whether there would be 
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some benefit to solving a public problem, but rather, whether or not 
there is a solution to the problem that will secure sufficient benefits to 
justify its cost. Further, if there are multiple types of public education 
that would generate net social benefits, the task of a democracy is to 
deliberate over which of these is likely to secure the greatest net benefit 
to society. In this spirit, Buchanan and Nutter argue that the question 
of how the public is to provide the necessary support for education is a 
question of comparative institutional analysis:

There is no single set of institutions uniquely required to fulfill the objec-
tives of universal education. For example, our present system of what 
are called “public schools” is but one method of organizing universal 
schooling. There are a number of alternative systems, each as good as the 
other in certain basic respects, but all differing from each other in other 
respects. The problem is to find the system with the largest number of 
desirable characteristics and the smallest number of undesirable ones. 
(Buchanan and Nutter 1959, p. 4).

Buchanan and Nutter (1959, p. 5) observe that even if educa-
tion is to be financed by the state, it need not be provided by the 
state. Instead, a system within which funding is provided by the 
state but schools operated on a private basis, with parents and chil-
dren free to choose among a range of diverse offerings, is an alterna-
tive arrangement for accomplishing roughly the same objectives. The 
primary advantage to this institutional alternative is that if a greater 
diversity of educational forms are attempted, then not only will stu-
dents have more options from which to choose, but the process of 
experimentation can potentially reveal better ways forward. Further, 
“Competition, wherever it can and does operate, is the machine of 
efficiency… And just as the producer of the outmoded mousetrap 
is forced to make the better one or go out of business, so the propri-
etors of inefficient schools will be forced to imitate the better ones, 
unless they have a monopolistic position in a community” (Buchanan 
and Nutter 1959, pp. 8–9). In short, the arguments offered in this 
piece are standard economic arguments offered in favor of competi-
tion over the provision of local public goods. Under an institutional 
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system in which educators are rewarded for better educating  
students, as observed through voluntary continued attendance rather 
than mandatory enrollment, higher quality and lower cost education are 
the expected result.

The more controversial element of the argument is its relationship 
to the social tension in the 1950s over the Supreme Court’s decision 
in Brown v. Board of Education of Topeka, which declared segregation 
of public schools to be unconstitutional, and the various methods pro-
posed for undoing the existing system (Fleur and Marciano, unpub-
lished). Although most of the treatment remains at the level of pointing 
out alternative institutional arrangements and explaining how compe-
tition would function if there were choice in education, Buchanan and 
Nutter (1959, p. 1) do state up front that “We believe every individual 
should be free to associate with persons of his own choosing. We there-
fore disapprove of both involuntary (or coercive) segregation and invol-
untary integration.”4 The complexity of the particular policies being 
discussed is such that I will not attempt to offer a comprehensive state-
ment of them here, other than to note that the rejection of all instances 
of coercion is consistent with Buchanan’s general commitment to pre-
ferring democratic consensus to the use of force and to considering the 
evaluation of an individual’s objectives as being either good or bad as 
being outside the domain of social science, regardless of ones’ personal 
views on a subject.

The two discussions of intergroup conflict discussed above have in 
common the fact that it is the system of rules within which the groups 
interact that determine the likely effects of those interactions. In the 
case of interactions between richer and poorer states (Buchanan 1950, 
Buchanan 1952), it is the fact that states with unequal political power 
are competing over a common pool of resources that leads to the 

4To the extent that forced integration is objectionable on the grounds that it interferes with free 
association, then the history of forced segregation is at least as objectionable on ethical grounds, 
and arguably more so on Buchanan’s logic because of the extent to which it exacerbates the kinds 
of enduring political inequality that Buchanan found so objectionable, e.g. in his argument for 
the desirability of intergovernmental transfers in contexts of political inequality as discussed 
above.



21 Groups, Sorting, and Inequality in Constitutional …     461

potential for poor states to become systematically disadvantaged in the 
absence of some means of recompense. In the case of tension between 
different schools and communities over public resources for education, 
it is the rules governing the direction of educational resources, including 
the incentive structure faced by the providers of education, that deter-
mine whether an educational system will generate outcomes considered 
to be beneficial by its participants. Buchanan and Nutter (1959) here 
suggest a way to get out of a constitutional commons situation by shift-
ing decision making to local groups and equalizing access to educational 
resources from the start.

In connecting their discussion about alternative institutional systems 
for the provision of education to the question of integration, Buchanan 
and Nutter’s treatment suggests that they were not unaware that the 
institutional arrangement within which education was provided could 
impact the composition of communities. The implication for the pri-
mary question posed in this essay—under what circumstances will the 
voluntary formation, entry, and exit of political groups be likely to exac-
erbate harmful forms of inequality—is that whatever answer is provided 
must by institutional in nature. Although this essay unfortunately offers 
no opportunity to draw any more specific conclusions, I sincerely hope 
to draw attention to the importance of the inquiry, and to encourage 
future research in constitutional political economy on this important 
question.

Conclusion

The extent to which mobility within federal and other polycentric 
political systems is and has been a source of tension within constitu-
tional political economy is underappreciated. Economists find it easy to 
become enamored of anything that resembles a market, forgetting that 
not all institutions that incorporate elements of competition will also 
have incentives and constraints that are systemically welfare-enhancing. 
Jim Buchanan, Richard Wagner, and others working in the constitu-
tional political economy tradition have called attention to this institu-
tional variation, both implicitly and explicitly.
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This institutional point has yet to be fully embraced in the conversa-
tion about individuals sorting themselves into groups, particularly when 
that sorting takes place through physically moving from one place to 
the next. When individuals sort geographically within a political con-
text where taxes, public services, and other important features of polit-
ical and social life, then public goods and access to political power can 
become concentrated within the hands of particular groups of people. 
This type of political inequality is important to recognize for two rea-
sons. First, because of the way it creates the opportunity for oppression 
of the marginalized group. Second, because history sticks around, and 
past and current policies that led to patterns of systemic segregation 
tend to be forgotten as important explanatory variables in the explana-
tion of a variety of forms of inequality in the modern world.

Some may consider James Buchanan and constitutional political 
economy to be strange guests in the conversation about contemporary 
problems of segregation and inequality, but their work takes these prob-
lems seriously. Their insights are necessary to bridge the gap between 
idealized normative forms of political economy, and positive forms of 
analysis capable of explaining the patterns of racial and socioeconomic 
segregation that are apparent in many parts of the world.
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The challenge of how democratic societies can reach social decisions, 
while maintaining as much individual liberty and democratic respon-
siveness as possible, continues to puzzle constitutional choice scholars 
and policymakers alike. Over the past 60 years, public choice theory has 
extended this quest by introducing the logic of economic theory to the 
exploration of democratic constitutions and rule systems beyond sim-
ple majority rule. Two luminaries in the field, James M. Buchanan and 
Vincent Ostrom, significantly moved understanding of constitutional 
choice forward. Each recognized the potential advantages associated with 
collective activity in the political arena. But, they also understood that 
such processes pose potential risk for individuals. Those charged with 
governing often serve their own interests at the expense of the broader 
public. Buchanan and Ostrom sought to answer how democratic socie-
ties might design constitutional rules and, further, how those rules would 
be implemented in the post constitutional period, so as to minimize the 
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risks to individual liberty. They argued that the right mix of constitutional 
constraints could limit the power of governing officials, while still permit-
ting action for those activities generally approved by the community.

Democratic processes require rules that protect individual’s self- 
governing capacity in the face of many counter pressures such as rent- 
seeking and free riding that threaten its continued viability (Wagner 
2016; Mueller 2003). As a result, Buchanan and Ostrom spent their 
careers discovering those constitutional arrangements most resilient to the 
pressures identified by public choice scholarship. In this chapter, I con-
sider how each of these scholars address key protective decision powers 
within a constitutional setting–voting: the margin needed to select con-
stitutional or social outcomes and who participates; vetoes: the power to 
protect existing interests against social action; voice: the ability to express 
one’s preferences and engage with others; and exit: the power to leave the 
choice process—to suggest some of the core similarities and differences 
in their constitutional theories. It is impossible in this short piece to do 
justice to the broad scope of work of either Buchanan or Ostrom given 
the hundreds of papers and books they produced over their long, distin-
guished careers.1 Instead, I focus on intersecting arguments that emerged 
from their work to identify key contributions and tease out the few dif-
ferences in their approaches to constitutional theory. I conclude by sug-
gesting how their theories clarify what has happened in US Federalism.

Core Assumptions in the Constitutional Theory 
of Buchanan and Ostrom

As an economist, James M. Buchanan approached the problem of con-
stitutional choice with an assumption of methodological individualism 
similar to the logic he brought to his economic reasoning. At the heart 

1For an excellent survey of James Buchanan’s political economy, see Richard Wagner (2017), 
James M. Buchanan and Liberal Political Economy: A Rational Reconstruction. Likewise, Aligica and 
Boettke (2009), Challenging Institutional Analysis and Development: The Bloomington School and 
Aligica (2013), Institutional Diversity and Political Economy: The Ostroms and Beyond for impor-
tant reviews of Vincent Ostrom’s scholarship.
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of public choice is the recognition that the same humans who operated 
with self-interest in economic exchange also populated the social choice 
processes of the political arena; what Buchanan referred to as ‘politics 
without romance’.

Self-interest, broadly conceived, is recognized to be a strong motivating 
force in all human activity; and human action, if not bounded by ethi-
cal or moral restraints, is assumed more naturally to be directed toward 
the furtherance of individual or private interest. (Buchanan and Tullock 
1999, p. 31)

So, when examining the effects of the rules, an assumption of self- 
interest, with a focus on the individual, seemed his logical starting 
point. Unlike decisions in the voluntary economic exchange settings, 
however, when self-interested individuals act within social decisions, 
they face potential costs from the self-interested actions of others. The 
proper constitutional design process becomes a way of limiting these 
costs. As Buchanan notes:

When persons are modeled as self-interested in politics, as in other 
aspects of their behavior, the constitutional challenge becomes one of 
constructing and designing framework institutions or rules that will, 
to the maximum extent possible, limit the exercise of such interest in 
exploitative ways and direct such interest to furtherance of the general 
interest. (Buchanan 2000, p. 23)

He suggested a way of generating constitutional rules that could tame 
the negative aspects, while still allowing the social energy associated 
with self-interest. Of course, self-interest did not simply pose a problem 
at the policy decision stage, it also raised a serious concern for how rules 
would be formed during the constitutional stage that would create those 
constraints. What would prevent the self-interest that challenged demo-
cratic processes from undermining the constitutional choice process as 
well? To prevent an endless regress, Buchanan assumes a somewhat dif-
ferent notion of self-interest is possible at the constitutional choice level, 
an interest with a longer time horizon or greater uncertainty regarding 
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the specific outcomes that would emerge from any single constitution. 
As Buchanan and Tullock note in Calculus of Consent:

At the constitutional level, identifiable self-interest is not present in terms 
of external characteristics. The self-interest of the individual participant at 
this level leads him to take a position as a “representative” or “randomly 
distributed” participant in the succession of collective choices anticipated. 
Therefore, he may tend to act, from self-interest, as if he were choosing 
the best set of rules for the social group. Here the purely selfish individ-
ual and the purely altruistic individual may be indistinguishable in their 
behavior. (Buchanan and Tullock 1999, p. 78)

Uncertainty about the particular choices that would present in the 
future lead self-interested individuals to select decision rules that are 
similar to general interest. Geoffrey Brennan and Buchanan liken this 
assumption to John Rawls’ use of a veil of ignorance behind which con-
stitutional choice takes place (Brennan and Buchanan 2000, p. 155). In 
this way, Buchanan’s self-interested individuals are capable of choosing 
binding constitutional rules, despite diverse interest over the outcomes 
of future social processes.

Ostrom begins with many of these same assumptions regarding indi-
vidual incentives and institutional links, but he has a distinctly more 
socially interactive component to his assumed individual interests even 
beyond the constitutional process. As he argues: “The use of extreme 
rationality assumptions runs the risk of stripping away and ignoring essen-
tial epistemic features that are constitutive of human affairs ” (Ostrom 
1993, p. 167). Ostrom suggests that Buchanan’s approach, while an 
important step in understanding, is too narrow to be fully adequate to 
capture interests in social choice:

Homo economicus is an essential variant for understanding human real-
ities, but exclusive reliance on such a conception of man would forego 
opportunities for trustworthy relationships. There may be institutional 
arrangements that reinforce patterns of relationships characteristic of 
sympathy and trust. … I agree with Buchanan that homo economicus 



22 Votes, Vetoes, Voice, and Exit …     471

narrowly construed needs to be understood, but homo economicus nar-
rowly conceptualized is not a sufficient basis for the viability of constitu-
tional democracies into the indefinite future. (Ostrom 2012, p. 429)

Instead of homo economicus, Ostrom assumes a notion of self-interest, 
rightly understood, that is reminiscent of Alexis de Tocqueville’s treat-
ment of individuals engaged in self-governing (de Tocqueville 2012 
[1840]). Discovering the process by which that Tocquevillian self- 
interest can be facilitated becomes one of the objectives of Ostrom’s 
constitutional choice design.

Ostrom’s focus on how citizens, by working together, can pur-
sue their individual interests through social processes led to a theory 
of how rules either encouraged or dampened deliberation, discussion, 
and language within communities. Voice became a critical ingredient 
in successful democratic decision processes. Individual interests were 
understood and shaped by the social setting. As he suggests, “the indi-
vidual level of being not only serves as a ‘lens through which we see all 
others,’ but provides the essential ingredient of artisanship from which 
all cultural forms of being are derived” (Ostrom 1980c).

Understanding came from a notion comparable to Adam Smith’s use 
of sympathy where others interests and preferences become comprehen-
sible only by placing yourself in the other’s position (Smith 1985). As 
Ostrom suggests:

This method of normative inquiry is a way of making interpersonal 
comparisons and arriving at rules of reason. Hobbes viewed these rules 
of reason as accessible to anyone who draws on his or her fundamental 
resources as a human being, mediated through the use of language, to 
build shared communities of understanding. Mutual trust is established 
by performing covenants made. (Ostrom 1997, p. 94)

Ostrom’s was not an isolated model of the individual. Instead, an indi-
vidual uses her knowledge of others to help her understand her own 
interests and the space available for achieving social agreement with 
other like individuals.



472     R. Q. Herzberg

Other Mechanisms of Democratic Control

Language and culture were critical features for Ostrom as they allowed 
individuals to discover common interests that would build consensus to 
get beyond formal, protective decision powers. Potential common inter-
est, however, did not eliminate the continuing temptations faced by 
individuals in social settings. Preventing individual violations required 
empowering government with the power to enforce the social agreement. 
Of course, once that power exists, it raises the issue of how to restrain the 
governors so that they do not exceed their authority—the true dilemma 
of constitutional choice. Ostrom described this tension as a Faustian bar-
gain that would require force to produce the desired social results:

The relationship of individual choice to collective choice and to collective 
action reveals a Faustian bargain in which it is necessary to have recourse 
to instruments of evil to achieve the common good in human societies. 
To make rules binding, criteria grounded in moral distinctions must be 
enforceable and enforcement may depend upon imposing deprivations 
[punishment] for failure to conform to rules. (Ostrom 1997, p. 173)

Force is a potential power of any constituted government and when 
individuals enter into a social arrangement, they recognize they have 
moved beyond a situation of individual liberty to, at best, a constrained 
liberty, defined by the constitutional rules. Buchanan recognized this 
explicitly in his postscript to ‘Federalism and Individual Sovereignty’ 
where he explains that social choice implies that individual sovereignty 
substitutes for individual liberty within the state (Buchanan 2001,  
vol. 18). With the potential for coercion, the task for Constitutional 
Choice Theory is to find the set of rules that strengthens government to 
a point that it can facilitate collective choice (the productive state) and 
protect individuals (the protective state), while at the same time, avoiding 
possible abuses such as the imposition of collective choices without support.

A further challenge of overstep through collective punishment is 
possible whenever individuals lose their own control over decisions to 
the state apparatus. Even innocents could be caught up by the state, as 
Ostrom worries:
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Reliance upon collective sanctions implies that sanctions are being exer-
cised against innocent bystanders as well as those who are culpable of 
wrongdoing. Reliance upon sanctions against collectivities is, thus, con-
trary to the requirements of justice. Justice can only be done if the pre-
rogatives of government are exercised with reference to individuals; law 
properly conceived can apply only to individuals. (Ostrom 1997, p. 39)

This is one of the reasons Ostrom argued for the necessity of continually 
returning to citizens to self-govern. Citizen’s individual interests could 
only be protected, especially as circumstances change, if they retained 
their individual role as a check on government. As Ostrom notes,

Constitutional choice is not limited to an act of formulating an orig-
inal constitution. Rather, constitutional choice is a continuing pro-
cess through which structures of government can be revised and altered 
through time. A theory of constitutional choice includes that body of 
knowledge which enables communities of people to identify problems 
of institutional weakness and institutional failure and to formulate alter-
native arrangements that would continue to advance human welfare. 
(Ostrom 1976, p. 70)

This continuing constitutional process could keep the rules applicable 
to new social challenges communities may face through learning and 
adaptation. The key to success for Ostrom was the extent to which the 
rule system maintained the link to self-governing communities.

Despite Ostrom’s insistence on continued self-governing, he defined 
constitutional choice as a distinct stage of the social choice process, 
separate from the collective choice process of legislating and the imple-
mentation decisions of the operational stage. Each stage could operate 
under different decision rules, with the constitutional stage often requir-
ing greater consensus. But, constitution making was always a possibil-
ity with citizens able to rethink the viability of existing rules in order 
to provide sufficient ongoing protection. This is somewhat different 
from Buchanan’s sense of constitutional rule making under uncertainty 
(or behind the veil). Movement back and forth into the constitutional 
choice stage, as Ostrom conveys, increases the likelihood that citizens 
would evaluate the rules relative to existing interests. Thus, it could 
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introduce greater potential for the instability that social choice theorists 
identified. Ostrom argued that the more onerous process required at the 
constitutional stage would be sufficient to prevent overuse of constitu-
tional change as a policy strategy.

Buchanan’s constitutional decision process was assumed to be sepa-
rate from the narrower day to day democratic interests of citizens. He 
recognized, however, that leaving the protective role of the state out-
side the check of politics and democratic input could be problematic, 
particularly if those charged with exercising those powers acted in their 
own self-interest as public choice would predict. As he states:

…persons may feel themselves being forced to abide by terms of a “social 
contract” never made and subjected to potential punishment by an enforc-
ing agent over whom they exert no control, either directly or indirectly. 
This alienation of modern man from the protective state is exacerbated 
when he observes those persons who hold assigned roles in the functioning 
of this agency themselves to be departing from the rules defined in the 
status quo, either to aggrandize personal power or to promote subjectively 
chosen moral and ethical objectives. (Buchanan 2000, p. 123)

Individuals choosing together must weigh where the balance might 
best be struck. For Ostrom this problem was constant and was made 
more difficult as decisions rose to larger and larger collectivities. For 
Buchanan, it remained a continuing tension as he recognized that dem-
ocratic checks may be the best of the inadequate checks individuals have 
on a system of self-interested policymakers.

If they cannot voluntarily withdraw from the game, players on all sides 
may insist on retaining some power of removing the referee, even when 
they recognize that this intrusion of player control will, ceteris paribus, 
introduce inefficiencies. (Buchanan and Tullock 1999, pp. 127–128)

It was critical to find a constitutional structure that would provide ade-
quate protection against the worst abuses, but still permit the voice of 
individuals to influence the social choices reached. This is the funda-
mental challenge Buchanan and Ostrom took up in their quest to find a 
constitutional choice procedure.
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Constituting a Protective Democratic System

For Ostrom, Buchanan and Tullock’s approach in the Calculus of 
Consent went a great distance to identify a logic appropriate for explor-
ing different constitutional choice voting rules which could preserve 
individuals’ interests (Ostrom 2012). Theirs is a logic based in the costs 
imposed by the acts of others. As the decision margin needed to pass 
social action increases, the risk of being made worse off declines, but 
the costs associated with building a winning coalition to pass that social 
choice increases. It is the interaction of the individual interests with oth-
ers interests, as evaluated by each group member, that permits a calcu-
lation of the optimal decision rule for the group as a whole. If imposed 
costs to individuals are perceived to be very high, rules requiring near 
unanimity will be justified. In other areas where there are socially pre-
ferred alternatives, but the individual costs of losing are relatively small, 
citizens will accept lower majority margins to avoid expending decision 
making costs (Buchanan and Tullock 1999).

Such tradeoffs centered on finding the appropriate aggregation 
rule sufficient to persuade those empowered in the decision setting. 
Unanimity held a special place, as it provided absolute protection for 
each participant, but only at a cost. As Buchanan notes:

A rule of unanimity provides each and every participant with a veto over 
final outcomes; it places each person in a position where he can bargain 
bilaterally with all others, treated as a unit. Because of this feature, the 
costs of agreement under an unanimity rule may be extremely high or 
even prohibitive. (Buchanan 2000, p. 55)

Such protections were costly, but they prevented the very worst out-
comes from an individual’s perspective. Such restrictive rules most likely 
operate in the constitutional setting, as the design of rules that could 
shape all future decisions pose the greatest future threat. As the margin 
needed for social choice moved away from individual veto (unanimity), 
those larger majority margins could still provide protection for minori-
ties and slow the decision process to ensure greater input from diverse 
interests.
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For both Buchanan and Ostrom, it would seem that the best poten-
tial protection from the abuses possible in social choice came in a 
design of voting systems which allowed both vetoes and voice, exercised 
through formal and informal rules. Votes permitted citizen preferences 
to be registered formally in periodic elections and decision processes, 
aggregated under a variety of electoral rules. As the margin required for 
success increased from simple majority rule to a maximum of unanim-
ity, change required greater consensus providing more protection for 
existing positions and individual rights. Any constitutional choice pro-
cess had to weigh the tradeoffs associated with action and inaction in 
the social arena.

In slowing the process, veto, or even the threat of veto, can provide 
space for greater deliberation and voice from citizens to build consen-
sus. As Herzberg and Ostrom note:

Both votes and vetoes are necessary complements to one another as estab-
lishing appropriate boundaries to the exercise of human discretion and 
to create a structure of incentives to search out mutually productive res-
olutions to joint problems. The way structures become linked together 
through mechanisms like elections has an important effect upon the rule-
ruler-ruled relationship. (Herzberg and Ostrom 2000, p. 169)

Vetoes, in relation to voting mechanisms, become an important con-
straint to governing overreach by majorities. In an effort to find an 
acceptable change for any individual or group possessing a veto, mem-
bers of the majority coalition will have to move the decision outcomes 
closer to the general interest of individual liberty.

Whenever restrictive decision powers make it difficult to reach col-
lective decisions, the scope and size of the relevant social choice arena 
comes under consideration. Who forms together in that social setting, 
and the interests they hold, become critical factors in the likelihood of 
reaching collective agreement. The larger or more diverse the decision 
setting, the more difficult it will be to reach collective decisions as costs 
of finding consensus increase. Buchanan and Ostrom each recognized 
the relationship between the size (and diversity) of the collective choice 
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setting and, as a result, each argued in favor of federalism as an alterna-
tive to large unified collective choice arrangements.

Federalism

Federalism offers three distinct advantages as a constitutional arrange-
ment. First, it permits individual choice as individuals sort themselves 
across distinct geographic areas. As a result, the challenges posed by the 
different preferences of others can be minimized with least conflict as 
people voluntarily choose the others with whom they wish to socially 
engage. This opens up the logic of exit as a supplementary check on the 
potential problems associated with governmental authority. Second, fed-
eralism permits smaller decision units with greater likelihood of consen-
sus and homogeneity of preferences, but also more likelihood that those 
preferences can be known by public officials. Finally, federalism permits 
different levels of government to act as a check on the decisions or acts 
of the other levels with respect to individual interests.

Exit and Choice: Federalism as Consumer Choice

Buchanan and Ostrom each produced models linked to the competi-
tive fiscal federalism models of Tiebout (1956). So, it is not surprising 
that we see similarities in the way in which they highlight the consumer 
choice model of federalism as a low conflict method of resolving indi-
vidual interest in the collective choice process. Ostrom et al. (1961) 
examine the relationship between local governance finance and mobil-
ity to suggest that citizens vote with their feet to find collective choices 
consistent with their individual desires for the best tax and service deliv-
ery mix. Such analyses reflect the recognition of diverse preferences and 
the possibility for citizens (by voting with their feet) to accept or reject 
different social solutions within a single federalist constitutional system. 
Similarly, Buchanan sees the exit option associated with free movement 
within a federal system as a critical mechanism for exercising control 
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over the decisions of local policymakers setting tax levels. Of course, to 
have meaningful choices requires that there be variation in the options 
made available to citizens across different localities. As Buchanan sug-
gests, this approach can address both external costs and decision- 
making costs when compared with a more centralized approach:

If the individual can have available to him several political units organiz-
ing the same collective activity, he can take this into account in his loca-
tional decisions. This possibility of individual choice among alternative 
collective units limits both the external costs imposed by collective action 
and the expected costs of decision-making. (Buchanan 2000, p. 97)

Because it is voluntary, it is consistent with individual liberty. The 
costs of searching for a location and making a move can be significant, 
and government regulations often constrained options in ways that 
could limit certain individuals from making the full-range of choices.2 
Still, when compared with the challenge of external and decision- 
making costs associated with making a policy change at the national 
level, federalism provides an important partial solution.

Ostrom’s work on polycentricity suggests an even richer model 
of how multiple centers for policy within a federalist system can best 
deliver a wide range of public goods in response to varied citizen 
demands (Ostrom and Ostrom 2014). Decades of careful empirical 
work suggest that not all decisions/goods require large scale (national) 
resolution, but, equally true, is the fact that the local level may be inad-
equate for certain issues. Protection of rights, highly specialized services, 
and general conflict resolution between levels of government might best 
be addressed by the largest level in a polycentric order. Centralize those 
decisions that reflect general consensus, but leave other choices that 
were characterized by many competing legitimate options to be resolved 

2For example, segregation in housing and other decisions regarding property rights limited 
options to minorities during large periods in U.S. history. Such rules can limit the ability of this 
model to reflect societal preferences based on locational decisions alone.
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through appropriate citizen sorting as Buchanan and Ostrom suggest. 
By permitting governance at the appropriate level for that good, much 
conflict could be avoided through instruments of choice.

Federalism: Information and Greater Consensus 
of Preferences

A second aspect of federalism that suggests it over more unified choice 
processes is its greater potential to address the knowledge problem. 
Ostrom argues that those closest to the individual are most likely to 
exercise collective decision power from a position of knowledge, as 
they understand the context that those individuals face and have more 
potential opportunities for low cost interaction with them. By keeping 
as much decision authority close to the people, variation across con-
stituencies are likely. Competing solutions to the social choice mix can 
emerge through individual choices among jurisdictions, rather than 
being forced on minorities within larger jurisdictions that are trying 
to find a common solution. Ostrom suggested that localized politics 
would raise accountability through the personal interactions individu-
als engaged in as they governed within a community. Political decision 
making at a greater distance was more likely to fail both because of the 
challenge of finding agreement among a larger and more diverse group, 
but also, because policymakers at the national level had less knowledge 
of constituent interests. As Ostrom argues:

Legislators, having no acquaintance with interest in or responsibility to 
the people of a locality affected, were free to exploit the opportunities 
available with no limitations on the rights so far as the local corporations 
were concerned. (Ostrom 1971, p. 186)

However, those who had to live with members of the community 
gained understanding of their circumstances, their interests, and they 
had accountability if subsequent decisions violated those interests.
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Buchanan makes a similar argument as he raises the informational 
and power issues posed by moving decision making from the central to 
the local government level:

It has long been recognized that the individual’s sense of participation in 
collective choice is relatively greater in localized jurisdictions, rationally 
so because the influence of a single person on group outcomes is inversely 
related to group size. (Buchanan 2000, p. 131)

Local communities are advantaged not only in terms of the coalition 
size that must be put together in order for individuals to act, but, when 
coupled with the voluntary nature of those communities, externalities 
are minimized as well. Every decision process requires knowledge of 
possible joint interests that could be agreed to. When communities are 
small, the information is more readily available and social interactions 
individuals engage in can facilitate decisions (Buchanan 2000, p. 98). 
Individuals, thus, may trust and know more about those charged with 
acting for them.

Federalism as Check on Consolidation

Centralized government power is in itself, a power that can be and almost 
always has been abused. (Buchanan 2002, p. 132)

As Buchanan states, the risk associated with governments consolidating 
power is one of the key concerns at the center of constitutional theory. 
As Ostrom and Buchanan considered how to protect individuals in the 
face of governmental threat, American federalism became a focal point 
for their analyses. As designed, government overstep in the federalism 
of the American Founders was constrained by an extensive structure of 
checks and balances at and between each level of government. In the 
US, divided executive, legislative, and judicial authority at any given 
level, and, a further separation between national and state authority, 
provide important counterweights where states checked national 
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overreach and the national level checked possible state abuses through a 
veto one over the other. As Ostrom argues:

A federal system of government is characterized by equilibrating struc-
tures that enable people to search out resolutions in commonly defined 
realms of choice bounded by the limits of multiple veto points. (Ostrom 
1971 [1987], p. 23)

Since individual citizens had simultaneous access to each level of gov-
ernment, they could call on one government to press their positions 
against any overstep of the other and, thus, maximize protection and/
or find access to positive action. This protective equilibrium was main-
tained only if the different levels of government retained their distinct 
authority and continued to exercise an effective check, one upon the 
other.

Federalism, structured with a relatively small national component 
and a thriving and diverse local governing system, as the American 
founders had conceived, could satisfy both concerns as it contained ele-
ments of both centralization and decentralization as needed, based on 
the nature of the good:

In responding to problems of diverse economies of scale, elements of cen-
tralization and decentralization must exist simultaneously among several 
jurisdictions with concurrent authority…A federal system of administra-
tion would necessarily have recourse to overlapping jurisdictions where 
coordination would not be confined to command and control in a meg-
abureaucracy but could be achieved by processes of cooperation, competi-
tion, conflict and conflict resolution. (Ostrom 1971, pp. 67–68)

This design of contending coercive powers, that could check one 
another, offered up the possibility of protection that no individual cit-
izen alone could. But, of course this depended on each of the levels of 
government being recognized and operating under rule of law. Only 
then, would this structure serve to hold others in check. So, individuals 
would be protected by contending mechanisms or levels of government 
each reflecting the individual interests through specified constitutional 
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powers. Each level of governing authority answered to the individual, 
but also would be interested in protecting its own constitutional pow-
ers (Ostrom 1985). As a result, each government would act to check 
other government(s) from extending too far beyond its constitutionally 
defined authority (Ostrom 1973).

With time, the tendency to concentrate power has made it increas-
ingly difficult for states to continue to check the federal authority. 
Buchanan explains this shift as the loss of the ability by the States to exit 
or secede, as resolved with the Civil War. Without that power of exit, he 
suggested that the dynamic would drive to greater and greater centrali-
zation. As he notes:

The separate states, individually or in groups must be constitutionally 
empowered to secede from the federalized political structure, that is to 
form new units of political authority outside of and beyond the reach of 
the existing federal government. Secession, or the threat thereof, repre-
sents the only means through which the ultimate powers of the central 
government might be held in check. (Buchanan 2002, pp. 70–71)

In the absence of the threat of the exit option, there then existed no 
effective limit to the expansion of the powers of the central government 
beyond those embodied in the formalized structure of constitutional 
rules. (Buchanan 2002, p. 104)

Thus, Buchanan argued that only the exit option would provide an 
enforceable check on this natural tendency to concentrate power. By 
contrast, Ostrom argued that the other constitutional limits in the 
Founders form could provide protection as long as they remained 
effectively available to citizens. In fact, he argued that the Compound 
Republic of the Founders federalism was different than the confedera-
tional form most consistent with Buchanan’s argument regarding seces-
sion or exit (Ostrom 1991). States did not have the authority to secede 
without citizen approval because individuals had citizenship in the state, 
but also in the federal government, in their role as individuals. Neither 
level of government had the right to sever the individual’s tie to another 
governing level without the individual’s agreement or due process. 
Access to each level provided additional protection as the individual 
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could call on the state to challenge the federal government or the federal 
government to challenge the state, if either is deemed to be threatening 
his or her basic constitutional protections.

Of course, with time, many of the checks in the Founders design 
have eroded and once eroded, it may be impossible for the positive pro-
tections of federalism to serve their original protective purpose. Ostrom 
worried that the balance of the US federal system was breaking down in 
the modern era with the expansion of national power (Ostrom 1973). 
He suggested that this change was due, in part, to changes in the con-
stitutional structure which permitted greater authority of the national 
government over the states. Formal constitutional changes like the 17th 
Amendment, and informal changes like the rise of nationalized political 
parties contributed to this erosion (Ostrom 1991). Expressing similar 
concerns, Buchanan argues that the erosion of the American form of 
federalism can serve as a lesson for the EU member states as they form 
their own federal structure (Buchanan 2002). Change is an expected 
feature of democratic constitutional processes, but not all changes 
improve the institutions from the perspective of the citizens.

Concluding Thoughts

Constitutional choice is ongoing and subject to continuing consid-
eration by communities of individuals. This could keep constitutional 
rules relevant to the social challenges communities face as it allows for 
learning and adaptation to changing circumstances in society. The key 
to success was the extent to which the rule system maintained its link 
to self-governing communities. But, if constitutional change results in 
consolidating powers, as both Ostrom and Buchanan suggest has hap-
pened in US federalism, then that change is not liberty preserving. It 
could actually undermine the general approach, as it concentrates 
power too distant and ‘entangled’ for democratic checks by the citizenry 
(Wagner 2016). Federalism is weakened whenever the balance between 
federal and state authority shifts dramatically in favor of one level or the 
other. After all, the Founders design was intended to rebalance state and 
national power relative to excessive state power at the time.
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No matter how potentially effective any given constitutional form 
is at addressing the concerns outlined here, each is vulnerable to the 
changes that consolidate power over time. Today, the growth of the 
national level of government and the many financial and regulatory 
linkages between state governments and national policymakers serve 
to weaken the effectiveness of each governing level to independently 
check the actions of the other and remind us of the relevance of both 
Buchanan’s and Ostrom’s warnings. As federal policy increasingly guides 
local/state options, the degree of diversity and choice, once core features 
of the US federal form, decline. Without this wider range of choice, the 
costs to citizens of expressing their diverse preferences and, of finding 
a mix of policy options that works for them through exit, increase as 
well. Virtually every critical protective power Buchanan and Ostrom 
identified has weakened with such changes. These giants of public 
choice identified the threats and suggested the constitutional solutions 
that could reduce such risks into the future. Taking heed of these lessons 
would be a good first step towards better constitutional design.
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Introduction

In this chapter we introduce some ideas about coercion in public 
finance using recent work in the literature as a foundation, while briefly 
illustrating the connection between selected aspects of this research and 
earlier seminal work on coercion by Wicksell, Lindahl, and Buchanan 
and Tullock. We also attempt to contribute modestly towards a fuller 
understanding of the nature of coercion in a public finance setting.

Coercion in public finance arises from two essential sources: (i) exter-
nal control of individuals and that of the country exercised through 
threats of violence and sanctions; and (ii) as a by-product of the com-
promises that citizens must agree to in a democratic society. In this 
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chapter we focus on the second source or type of coercion, assuming 
that the fiscal systems we consider are compatible with a stable dem-
ocratic society in which the state has a legitimate and constitutionally 
circumscribed monopoly on violence.1 This assumption is of course a 
big one. Nonetheless, as we hope will become clear in what follows, 
important issues of definition and analysis still remain before a full 
understanding of the nature of coercion in modern fiscal systems can be 
achieved.

To fix ideas, it is useful to begin with an example that we have used 
in earlier work (Winer, Tridimas, and Hettich [hereafter WTH] 2014). 
Consider a sizeable group of citizens who have come together in a room 
for a common purpose and who must collectively set the temperature 
on a thermostat and pay for the resulting use of energy. Inevitably in 
such a group, some people will be too hot and some too cold, and even 
those for whom the temperature is just right may be unhappy with the 
balance they face between what they pay and what they get. Individuals 
can escape this situation if they move rooms or leave the building that 
represents the collectivity in the example. But if they stay, they must 
cope with the coercion implied by their assent to the collectively made 
decision. Coercion for any individual in this example—roughly speak-
ing, the difference between what they get and what he or she thinks they 
deserve at the tax-price that they have to pay cannot be avoided what-
ever practical collective choice process is used.

Fiscal coercion of this kind, which arises naturally in all liberal dem-
ocratic societies, is one of the foundations of what is perhaps the most 
famous diagram in Buchanan and Tullock’s Calculus of Consent (1962, 
Fig. 3, p. 71). This diagram endogenizes the constitutional choice of a 
decision rule for the making of fiscal and other decisions as the outcome 
of minimization of the sum of two types of costs: expected external 

1This and the next section make use of some ideas from Martinez-Vazquez and Winer, eds. 
(2014) and WTH (2014). For exploration of the connections between the two fundamental 
sources of coercion and the implications of this relationship for public finance from differing 
points of view, see Skaperdas (2014) and Wallis (2014).
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costs that fall with the proportion of citizens required for a decision to 
be taken; and expected decision-making costs that rise with this pro-
portion. As they also argue, there is no obvious reason why the optimal, 
cost-minimizing solution should require a simple majority.

‘External costs’ in the Calculus of Consent are the equivalent of coer-
cion in our stylized example, though they are not referred to as such in 
the book. Despite the centrality of coercion to the Calculus, an exact 
definition of coercion is not provided nor has it been in their subse-
quent work. More generally, while philosophers and legal experts have 
explored its nature at length, work on coercion in economics has lagged 
behind that in other disciplines even though a concern with it often lies 
beneath the surface, especially when taxation is involved.

The exception in economics is the literature on mechanism design, 
recently reviewed by Ledyard (2014), which is built on the early work 
of Wicksell (1896) and his student Lindahl (1919). The early work was 
aimed at establishing a fiscal system with public goods that is econom-
ically efficient while at the same time minimizing (Wicksell), or even 
eliminating (Lindahl) fiscal coercion. In the mechanism design litera-
ture, the objective is similar to that of Lindahl’s, with participation 
constraints formally requiring that all equilibria or solutions involve 
the absence of coercion. Whether such a solution with public goods is 
possible, and how one may be achieved under alternative assumptions 
about what citizens know about each other’s ‘type’ remains an active 
area of research.

In the next section we briefly summarize our understanding of how 
fiscal coercion may be formally defined and used in fiscal analysis when 
citizens are constrained to remain in the room, so to speak, based on 
our earlier work. That exit from the community is prevented (or prohib-
itively costly) is a second important underlying assumption of the pres-
ent analysis. We then develop an alternative definition of coercion in 
section three that aims at insuring the aggregate compatibility of indi-
vidual views about coercion when individual tastes for public goods and 
individual incomes are both heterogeneous as well as correlated, and we 
explore some of its implications for fiscal analysis.
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The Individual-in-Society, the Individual- 
as-Dictator and Imposition of Coercion 
Constraints in a Social Planning Problem

A formal definition of fiscal coercion for an individual requires that a 
counterfactual be defined, so that an actual situation in which a tax-
payer finds himself can be compared to one that the individual regards 
as non-coercive.2 This counterfactual may be one in which the individ-
ual receives in public services what he or she thinks they deserve at the 
tax-price that must be paid, a formulation of the counterfactual implic-
itly used in the example stated earlier, or, analogously, one in which he 
or she pays what they think is appropriate for the public services actu-
ally provided. The former approach is the one used by Breton (1996) 
and is implicit, we think, in work by Buchanan, for example in his 
Demand and Supply of Public Goods (1968, pp. 145–146) in which he 
stresses the importance of the individual’s recognition that he or she 
is part of a social situation. It is the approach used in WTH (2014). 
Adoption of a counterfactual in which the individual pays what he 
thinks is appropriate for the services actually received is suggested by 
the work of Lindahl, and is the counterfactual experiment embodied in 
the computable equilibrium study of fiscal coercion in the U.S. state of 
Georgia by Sehili and Martinez-Vazquez (2014).

Both of these approaches are part of what we have referred to as indi-
vidual-in-society definitions. To formalize the approach in which the 
individual takes as given the socially determined tax rate ti, let V∗

i  be 
the maximized utility that a citizen enjoys under specified counterfac-
tual conditions, and Vi be the utility he or she actually enjoys from the 
operation of the public sector. In this individual-in-society approach to 
defining coercion, the individual determines the level of public good G∗ 

2‘Non-coercive’ does not necessarily mean that same thing as ‘voluntary’. For a discussion of 
related issues in the definition of coercion, see Congleton (2014).
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that maximizes their utility subject to income Yi that may be a function 
of the tax rate. Coercion is then defined as the difference between the 
resulting counterfactual utility and the utility conferred by the actual 
fiscal system:

A second approach begins with the assumption that appropri-
ate treatment of an individual by the fiscal system is what that person 
would want if he or she was a dictator. This is the individual-as-dictator 
approach, first suggested by Usher.3 Coercion is then calculated as the 
difference between utility with the ‘dictator’s’ preferred outcome and the 
actual utility experienced in the world as it is. In a simple version of this 
approach, the individual-as-dictator with income Yi determines a pro-
portional tax rate t and the level of the public good G by maximizing 
utility subject to the government budget constraint 

∑N
i tYi = G, where 

N denotes the number of taxpayers. Coercion is calculated as:

Hintermann and Rutherford (2017) use this individual-as-dictator defi-
nition in a computable general equilibrium model to analyse coercion 
in their study of environmental policy.4

An additional issue to be decided using either of the two approaches 
outlined is whether only citizens who lose relative to the counterfactual 
are to be considered coerced, or whether, as in WTH (2014), all citizens 
for whom the differentials above are non-zero are to be included in the 
measure of coercion.

(23.1)
[

V∗

i

(

G∗

i ,Yi, ti
)

− Vi

]

, where G∗

i = argmax
{G}

Vi(G,Yi, ti)

(23.2)
[

V∗

i

(

G∗,Yi, t
∗

)

− Vi

]

, whereG∗

= argmax
{G}

Vj

(

G,Yi,

∑N
i Yi

N

)

3Personal communication from Dan Usher.
4It may be noted that a median voter is essentially a dictator imposing coercion on everyone else.
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Coercion Constrained Optimal Policy

A society interested in liberty will set limits on the coercion that can be 
imposed on its individual members by the state. Studying the implica-
tion of such limits is therefore of interest and doing so is easier if there 
are analytically tractable definitions of coercion like those illustrated 
above. This brings us to the question of whether to apply coercion con-
straints at the level of the individual, or at some aggregate level.

In accordance with Wicksell, who advocated approximate unanimity 
among groups as a way of minimizing coercion, a constraint involving 
individuals or groups may be specified as

where the subscript refers to individuals or to specific social groups.
A more relaxed approach that allows for stronger policy judgments, 

and a greater degree of coercion in whatever allocation emerges, bears 
some similarity to the Kaldor–Hicks criterion for potential compensa-
tion (in contrast to the strict Pareto criterion). This involves the use of a 
constraint on the sum of individual utility differences, such as

A social planning problem with a simple fiscal system and coercion con-
straints can be written as follows, where F is the social objective:

such that 
∑

N

i
tYi = G and 

{

V
∗

i
− Vi ≤ Ki,∀i

}

 or 
{
∑

i

(

V
∗

i
− Vi

)

≤ K
}

.

It may be noted that when an individual-in-society definition of the 
coercion is used to define the counterfactual, the degree of coercion 
is endogenous in this problem since the planner must observe coer-
cion constraints, which affects the choice of fiscal instruments and 
so the nature of coercion in the solution. On the other hand, if an 
individual-as-dictator approach is used, the counterfactual depends 

(23.3)V∗

i − Vi ≤ Ki,

(23.4)
∑

i

(

V∗

i − Vi

)

≤ K .

(23.5)MaxF(V1(Y1, t,G), . . . ,Vn(Yn, t,G))
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only on preferences, technology and endowments, and is therefore  
independent of the planner’s objective.

It is also interesting to note, as Munger (2014) points out, that Coase 
(1960) bargaining solves the problem with individual constraints, while 
economizing on the government’s or the planner’s need to know any-
thing about individual preferences or about what levels of coercion are 
acceptable to the parties involved.5

Imposing coercion constraints on a social planning problem is one 
way of investigating the implications of limitations on coercion for the 
nature of optimal fiscal systems. This procedure is similar to imposing 
equity constraints in an inquiry about the kind of tax system that is 
best suited to achieving an equitable tax burden. Indeed, investigations 
of these kinds may be regarded as complements in the present context. 
For Wicksell knowingly avoided the equity problem in his seminal 
pursuit of a fiscal system that is simultaneously efficient and coercion- 
minimizing, by assuming at the outset that the problem of distribution 
had somehow been solved before the legislature acted. Whether the 
related problems of coercion and of equity in tax design should be tack-
led simultaneously or in some specific sequence is an open and long-
standing question.

Any sort of constraint, whether directed at equity or coercion that is 
imposed on an optimizing planner will reduce social welfare (Kaplow 
2001). From a social planning point of view, this issue could be dealt 
with by folding coercion constraints and equity constraints into a social 
welfare function, leading then to an efficient or socially optimal degree 
of coercion and to an efficient degree of inequity. However, doing so 
may not be the best way to proceed if the concerns behind these con-
straints serve broad social objectives that are not clearly subsumed by 
the usual utilitarian approach to public finance.

5The issues involved in determining the practicality of Coasian bargaining are well known and 
will not be enumerated here.
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An Individual-as-Planner Definition of Coercion 
and Some of Its Implications

A potential problem with both the individual-in-society and 
individual-as-dictator definitions is that in the counterfactual, each 
individual desires a different fiscal mix. With individuals having dif-
ferent incomes and tastes for the public good, the desired levels of 
the fiscal instruments are almost surely inconsistent with each other 
in the aggregate. This inconsistency suggests that an analysis based on 
such definitions of coercion contain within them an element of social 
instability.

For this reason, we introduce a third definition of coercion, the dif-
ference between individual utility in a Lindahl equilibrium and the 
actual utility conferred by the prevailing fiscal mix. This is an example 
of an individual-as-planner approach to the definition of coercion sug-
gested by Boadway (2014). In a Lindahl solution, there is no coercion 
and all decisions are mutually consistent. In this section we specify a 
simple Lindahl-like equilibrium in which all citizens must contribute, 
and then use this as basis for defining coercion and comparing its nature 
in an optimal tax system and in an electoral equilibrium. In this inves-
tigation, individuals are heterogeneous; they differ in their (exogenously 
defined) incomes, tastes for a single pure public good, and in their 
degree of political influence.

We begin this comparative analysis with the specification of a sim-
ple fiscal system. Assume there is a society of N citizen–taxpayers 
indexed by i. Each individual maximizes a Cobb–Douglas utility func-
tion defined over private consumption Ci and a public good G, has an 
(exogenous) income Yi and pays a proportional income tax at rate t. 
Thus,

Here the parameter 0 < αi < 1,αi ∈ [αm,αM], with 0 < αm,αM < 1, 
denotes the intensity of taste for the public good of each citizen- 
taxpayer, and has mean ᾱ =

∑N
i αi

N
.

(23.6)Ui = (1− αi)lnCi + αilnG, where Ci = (1− t)Yi
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Normalizing the unit price of the public good to unity, the budget 
constraint of the government is

We note that along with the stability of fiscal institutions and the 
costliness of exit from the community, the exogeneity of incomes is a 
third major assumption of our analysis.

A Lindahl-Like Solution

If coercion is to be eliminated in the Lindahl solution, each person must 
face a personalized price for the public good, τi, such that 

∑N
i τi = 1 

and such that each person optimizes their own welfare at that tax-price 
with exactly the same level of the public good provided to everyone.

Each individual maximizes their utility (23.6) subject to their 
Lindahl budget constraint Ci + τiG = Yi, leading to the reduced form 
utility function

Maximization of (23.7) with respect to G gives G =

αiYi
τi

, the size of the 
public good that i prefers at the tax-price τi. Inverting the latter yields 
the condition that defines the maximum non-coercive tax-price (the 
demand price) at which every citizen is content with the same, utility 
maximizing level of the public good, that is, τi = αiYi

G
.

Now let the covariance between citizen income Yi and taste for the 
public good αi be written as

where if the rich have less (more) intense tastes for the public good than 
the poor, σ 2

Yα
< (>) 0. Then using the condition 

∑N
i τi = 1 (tax-prices 

(23.7)
N
∑

i

tYi = G.

(23.8)Ui = (1− αi)ln(Yi − τiG)+ αilnG.

σ
2
Yα =

∑N
i αiYi

N
−

∑N
i αi

N

∑N
i Yi

N
,



496     G. Tridimas and S. L. Winer

sum to 1) and the covariance formula, it can be seen that size of the 
public good in the Lindahl solution GL has the general form

In view of (23.9), each individual pays a Lindahl tax of τiGL
= αiYi.6

Substitution of (23.9) into (23.6) gives the indirect utility of indi-
vidual i in the Lindahl solution that we shall use in our comparison 
of coercion in the optimal tax and electoral equilibrium situations 
described below:

Before proceeding, it is of interest to derive the analogue to the for-
mula in Buchanan (1964) that shows when the Lindahl tax price will 
rise, remain constant, or fall with income—that is, be progressive, 
proportional or regressive with respect to income.7 Given GL

=

αiYi
τi

, 
it can be seen that dlnG

L

dYi
=

dαi
dYi

1
αi
+

dYi
dYi

1
Yi
−

dτi
dYi

1
τi

. Since in a Lindahl 
equilibrium dG

L

dYi
= 0, because everyone demands the same level of G, 

we can multiply through by Yi to put this in elasticity form. Thus we 
can write: dτi

dYi

Yi
τi
= 1+ dαi

dYi

Yi
αi

. In words, in the Lindahl solution, we 
have that the elasticity of the tax price with respect to income = 1 + the 
elasticity of αi with respect to income. Thus if the latter elasticity is 
greater than 0, the Lindahl tax price schedule (if we can think of it as 
such) will be progressive in our model economy.

(23.9)GL
= N

(

ᾱ ¯Y + σ
2
Yα

)

.

(23.10)VL
i = (1− αi)ln(1− αi)Yi + αilnN

(

ᾱ ¯Y + σ
2
Yα

)

.

6We may use the latter to calculate an economy-wide average income tax rate as follows. 
Funding GL requires a tax revenue of t

∑

N

i
Yi = G

L which implies that the notional tax rate is 
t = ᾱ +

σ
2

Yα

¯Y
. However, this is not the actual rate levied on taxpayers in a Lindahl solution. Each 

individual pays a personalized tax tailored to their preferences.
7Buchanan (1964, pp. 229–230): “A more general statement of the necessary condition (for a 
Lindahl solution—our addition) is as follows: The income elasticity of demand for the public 
good divided by the price elasticity of demand must be equal to, and opposed in sign to, the 
income elasticity of the tax-price schedule. Full neutrality is present when this condition is met 
throughout the range of possible incomes.”
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The Optimal Tax Solution

In the traditional social planner or optimal tax approach (OT), the 
government sets the proportional tax rate in (23.7) at a level that is 
completely unconstrained by the coercive character of its actions, max-
imizing a social welfare function that we assume is the unweighted sum 
of individual utilities:

Maximizing S with respect to G and using (23.7), we obtain the 
social welfare maximizing size of the public good, and the correspond-
ing proportional tax rate:

The indirect utility of citizen-voter i in this optimal tax scheme then can 
be stated as

An Electoral Equilibrium

Before calculating and comparing coercion levels under social plan-
ning and in a political equilibrium, we must also solve for indirect util-
ity in the electoral equilibrium. When the fiscal mix is decided by the 
outcome of competitive elections, policy outcomes reflect a balancing 
of the heterogeneous economic interests of citizens. This sort of bal-
ance can be modeled using a probabilistic spatial voting model (see 
Coughlin 1992, or Mueller 2003). In such a setting, electoral equi-
librium can be replicated using a Representation Theorem of the sort 
described by Coughlin (1992), by Hettich and Winer (1999) and by 
others. This involves maximization of a synthetic political support func-
tion defined over individual indirect utilities, where the weights on each 

(23.11)S =

N
∑

i

Ui

(23.12)GOT
= N ¯Y ᾱ and tOT = ᾱ.

(23.13)VO
i = (1− αi)ln(1− ᾱ)Yi + αilnN ¯Y ᾱ.
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citizen’s utility reflect their relative political influence in the electoral 
equilibrium.

We proceed assuming that such a representation theorem applies.  
Let wi denote the normalized relative political influence of citizen i in 
the electoral equilibrium, so that 

∑N
i wi = 1. Equilibrium values of G 

and t maximize the support function

This support function looks like a social welfare function, but it is not. 
The weights do not reflect a normative view about the distribution of 
welfare, but rather are determined in the Nash electoral equilibrium. In 
this case, in the version of the theorem used here, the outcome also lies 
on the Pareto frontier, though not the one consistent with the OT solu-
tion in which each individual’s welfare is weighted equally.

Let σ 2
wα denote the covariance between citizen influence wi, and taste 

for the public good αi,

where if those with low (high) αi have more political influence, then 
σ
2
wα < (>) 0. Maximizing (23.14) and using σ 2

wα we obtain the equilib-
rium fiscal system with one pure public good and a proportional tax on 
income:

Substituting into the utility function (23.6) leads to the indirect utility 
of voter-taxpayer i in this electoral equilibrium,

(23.14)S =

N
∑

i

wiUi.

σ
2
wα =

∑N
i wiαi

N
−

∑N
i wi

N

∑N
i αi

N
,

(23.15)GP
= N ¯Y

(

ᾱ + Nσ
2
wα

)

and tP = ᾱ + Nσ
2
wα.

(23.16)V
P

i
= (1− αi)ln

(

1− ᾱ − Nσ
2

wα

)

Yi + αilnN
¯Y

(

ᾱ + Nσ
2

wα

)

.
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Who Is Coerced, and When?

We now proceed with an analysis of coercion in OT and in the elec-
toral equilibrium using the Lindahl solution as the standard of  
reference to define coercion in each case. We begin with the optimal tax 
solution.

Coercion Under the OT Social Planner

Comparing (23.10) and (23.13), we have

We may say that when VL
i > VO

i , citizen i is coerced by the social plan-
ner. On the other hand, when VL

i < VO
i , citizen i benefits from the 

coercion forced on the rest of the polity.
From (23.17) we see that the sign of the utility differential VL

i − VO
i  

depends crucially on ᾱ relative to αi, and the sign of σ 2
Yα, the corre-

lation between individual incomes and tastes for the public good. 
There are three cases to consider, namely, (i) richer citizens have a rel-
atively lower taste for the public good; (ii) the opposite case, where 
richer citizens have a relatively higher taste for the public good; and 
(iii) the case in which income and preferences for the public good are 
independent.

i. When richer citizens have a relatively lower taste for the public 
good, σ 2

Yα < 0, in which case ln
(

1+
σ
2
Yα

ᾱ ¯Y

)

< 0. Since for small 
values of αi we may use the approximation ln(1− αi) ≈ −αi, the 
difference in (23.18) yields the following quadratic equation

(23.17)

VL
i − VO

i = (1− αi)ln(1− αi)− (1− αi)ln(1− ᾱ)

+ αiln

(

1+
σ
2
Yα

ᾱ ¯Y

)
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Denoting ln(1− ᾱ) ≡ −k; k > 0 and ln
(

1+
σ
2
Yα

ᾱ ¯Y

)

≡ −θ; θ > 0, 
(23.18) can be rewritten as

Solving the latter yields αi = 1

2

[

1+ θ + k ± θ

√

1+
2(1+k)

θ
+

(1−k)
2

θ
2

]

 . Using 

the approximation 
√

1+ px + qx2 ≈ 1+
p
2
x + 1

2

(

q −
p2

4

)

x2 we 
obtain the roots

Of the above, only the sign of α1 is unambiguously positive, but at 
this level of generality we cannot tell whether it is larger or smaller than 
one. As for α2, we note that neither its sign nor its size is unambiguous. 
We therefore list all possible combinations and the corresponding signs 
of VL

i − VO
i . Figure 23.1 illustrates graphically what is involved in each 

case:

(a) α1 < 1 and α1 < α2 < 1. Then

 
For 0 < αi < α1 ⇒ VL

i > VO
i

For α1 < αi < α2 ⇒ VL
i < VO

i

For α2 < αi < 1 ⇒ VL
i > VO

i

(b) α1 < 1 and α1 < 1 < α2. Then

 
For 0 < αi < α1 ⇒ VL

i > VO
i

For α1 < αi < 1 ⇒ VL
i < VO

i

(23.18)

V
L

i
− V

O

i
= α

2

i
−

(

1− ln

(

1+
σ
2

Yα

ᾱ ¯Y

)

− ln(1− ᾱ)

)

αi

− ln(1− ᾱ).

(23.18′)VL
i − VO

i = α
2
i − (1+ θ + k)αi + k.

α1 =
ln(1− ᾱ)

ln
(

1+
σ
2
Yα

ᾱ ¯Y

) > 0 and

α2 = 1− ln

(

1+
σ
2
Yα

ᾱ ¯Y

)

− ln(1− ᾱ)−

ln(1− ᾱ)

ln
(

1+
σ
2
Yα

ᾱ ¯Y

)
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(c) α1 > 1 and α2 < 0. Then
 For 0 < αi < 1 ⇒ VL

i < VO
i

(d) α1 > 1 and 0 < α2 < 1. Then

 For 0 < αi < α2 ⇒ VL
i > VO

i

For α2 < αi < 1 ⇒ VL
i < VO

i

(e) α1 > 1 and α2 > 1. Then
 For 0 < αi < 1 ⇒ VL

i > VO
i .

(ii) When rich people have a higher taste for the public good, we have 
σ
2
Yα > 0. In this case ln

(

1+
σ
2
Yα

ᾱ ¯Y

)

> 0. Since for small values of αi 
we may use the approximation ln(1− αi) ≈ −αi, the difference in 
(23.18) yields the following second order polynomial

Working as above, the roots of the quadratic equation are

(23.19)

V
L

i
− V

O

i
= α

2

i
−

(

1− ln

(

1+
σ
2

Yα

ᾱ ¯Y

)

− ln(1− ᾱ)

)

αi

− ln(1− ᾱ).

Fig. 23.1 Coercion when rich people have a lower taste for the public good, 
σ
2

αY
< 0
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The negative root α1 does not make economic sense. We then have

(a) α1 < 0 and α2 < 0. Then
 For 0 < αi < 1 ⇒ VL

i > VO
i

(b) α1 < 0 and 0 < α2 < 1. Then

 For 0 < αi < α2 ⇒ VL
i < VO

i

For α2 < αi < 1 ⇒ VL
i > VO

i

(c) α1 < 0 and 0 < 1 < α2. Then
 For 0 < αi < 1 ⇒ VL

i < VO
i .

Figure 23.2 illustrates these cases.

(iii) In the case where income and preferences for the public good are 
independent of each other, σ 2

Yα = 0, so that (23.17) yields

α1 =

ln(1− ᾱ)

ln

(

1+
σ
2
Yα

ᾱ ¯Y

) < 0 and

α2 = 1− ln

(

1+
σ
2

Yα

ᾱ ¯Y

)

− ln(1− ᾱ)−

ln(1− ᾱ)

ln

(

1+
σ
2
Yα

ᾱ ¯Y

) .

Fig. 23.2 Coercion when rich people have a higher taste for the public good, 
σ
2

αY
> 0
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That is, taxpayers with a public good taste smaller than the mean ᾱ lose 
in the counterfactual relative to OT.

Figure 23.3 shows graphically what is involved when σ 2
Yα = 0 and we 

count as coerced only those who lose relative to the Lindahl counterfac-
tual. The difference between utility under the counterfactual, Lindahl-
like solution and the optimal tax one is drawn against the intensity 
of taste for the public good from lower to higher. Coercion is highest 
when the taste for G takes its lowest value αm, and declines thereafter 
up to a threshold value ᾱ. For individuals with αi > ᾱ, utility under the 
OT planner rises as their taste for the public good increases.

Coercion in an Electoral Equilibrium

Working as before, we obtain

(23.20)
VL
i − VO

i = (1− αi)(ln(1− αi)− ln(1− ᾱ))

> (<)0 forαi < (>)ᾱ.

(23.21)

V
L

i
− V

P

i
= (1− αi)ln(1− αi)− (1− αi)ln

(

1− ᾱ − Nσ
2

wα

)

+ αiln

(

ᾱ ¯Y + σ
2

Yα

ᾱ ¯Y + N ¯Yσ 2
wα

)

.

Fig. 23.3 Coercion in OT when income and taste for the public good are inde-
pendent of each other 

(

σ
2

αY
= 0

)

. Coercion = VL
i − VO

i > 0
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As with Eq. (23.17), the sign of (23.21) is ambiguous and depends 
on ᾱ relative to αi, the sign of σ 2

Yα, the correlation between individ-
ual incomes and tastes for the public good, as well as the correlation 
between political influence and taste for the public good, σ 2

wα. With 
each one of σ 2

Yα and σ 2
wα taking positive, zero and negative values, we 

have a total combination of nine possible constellations, each one lead-
ing to a number of sub-cases. So to go forward, we simplify further.

If it is plausible that the rich have lower intensity of preferences for 
the public good, we have σ 2

Yα < 0. If it is further assumed that those 
with a high taste for G are also politically more influential—that is, that 
the poor have greater influence than the rich, then σ 2

wα > 0. We then 
have ln

(

1− ᾱ − Nσ
2
wα

)

< 0 and ln
(

ᾱ ¯Y+σ
2
Yα

ᾱ ¯Y+N ¯Yσ 2
wα

)

< 0. Using the 
latter, the expression in (23.21) yields a quadratic equation similar to 
(23.18′) and a similar range of solutions.

On the other hand, if the rich have lower intensity of preferences for 
the public good and they are also politically more influential or, equiv-
alently, those with low taste for the public good are more influential, so 
that σ 2

wα < 0, expression (23.21) yields the quadratic equation

The roots of (23.22) are

(23.22)

V
L

i
− V

P

i
= α

2

i
−

(

1− ln

(

1− ᾱ − Nσ
2

wα

)

− ln

(

ᾱ ¯Y + σ
2

Yα

ᾱ ¯Y + N ¯Yσ 2
wα

))

αi

− ln

(

1− ᾱ − Nσ
2

wα

)

α1 =

ln

(

ᾱ ¯Y+σ
2
Yα

ᾱ ¯Y+N ¯Yσ 2
wα

)

ln
(

1− ᾱ − Nσ
2
wα

) − ln

(

1− ᾱ − Nσ
2

wα

)

− ln

(

ᾱ ¯Y + σ
2

Yα

ᾱ ¯Y + N ¯Yσ 2
wα

)

and

α2 = 1−

ln

(

ᾱ ¯Y+σ
2
Yα

ᾱ ¯Y+N ¯Yσ 2
wα

)

ln
(

1− ᾱ − Nσ
2
wα

) .
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For concreteness we assume 
ln

(

ᾱ ¯Y+σ
2
Yα

ᾱ ¯Y+N ¯Yσ
2
wα

)

ln(1−ᾱ−Nσ
2
wα)

> 0 and 
(

1− ᾱ − Nσ
2
wα

)

> 0. A total of six cases are then possible as described 
below:

(i.a) 0 < α2 < 1 and α1 < 0. Then

 For 0 < αi < α2 ⇒ VL
i − VP

i < 0

For α2 < αi < 1 ⇒ VL
i − VP

i > 0

(i.b) 0 < α2 < 1 and 0 < α1 < 1. Then

 
For αi < min[α1,α2] ⇒ VL

i − VP
i > 0

For αi ∈ [α1,α2] ⇒ VL
i − VP

i < 0

For αi > max[α1,α2] ⇒ VL
i − VP

i > 0

(i.c) 0 < α2 < 1 and α1 > 1. Then

 For αi < α2 ⇒ VL
i − VP

i > 0

For α2 < αi < 1 ⇒ VL
i − VP

i < 0

(ii.a) α2 < 0 and α1 < 0. Then
 For 0 < αi < 1 ⇒ VL

i − VP
i > 0

(ii.b) α2 < 0 and 0 < α1 < 1. Then

 For 0 < αi < α1 ⇒ VL
i − VP

i < 0

For α1 < αi < 1 ⇒ VL
i − VP

i > 0

(ii.c) α2 < 0 and α1 > 1. Then
 For 0 < αi < 1 ⇒ VL

i − VP
i < 0.

A Comparison of OT and Electoral Equilibrium

Finally we compare coercion with the OT solution and in an electoral 
equilibrium by considering the welfare differentials (23.17) and (23.21). 
We might expect coercion under a social planner to always exceed that 
in the electoral equilibrium, because the social planner is allowed to 
coerce anyone to any extent, as a matter of social solidarity, as long as 
social welfare increases.
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However, this generalization does not hold in our simple model. 
After substituting from (23.17) and (23.21) and manipulating, we see 
that if σ 2

wα < (>) 0, when

it is the case that VL
i − VO

i < (>)VL
i − VP

i . So coercion for an indi-
vidual under the social planner may be lower or higher than in our 
 democracy. Of course VL

i − VO
i = VL

i − VP
i  when σ 2

wα = σ
2
Yα = 0.

Concluding Remarks

Social interaction necessarily requires limits on individual choices. As 
soon as we are part of a group, various opinions must be heard and 
compromises must be made. Difficult questions will inevitably arise 
about how limits to individual actions are to be determined, how 
such limits or rights are to be defined, and how they will be enforced 
once agreement on their nature is achieved. Coercion of the individual 
by the group is an inevitable outcome of our struggle to deal with these 
issues.

Although coercion is therefore essential to, and plays a key role in 
the Calculus of Consent, it has not been well-defined or studied exten-
sively in economics. A careful definition requires the use of a counter-
factual, non-coercive social state against which the coercion inherent 
in any particular situation is to be judged. We have outlined three dif-
ferent approaches to the choice of a counterfactual in the fiscal con-
text: the individual-as-dictator, in which the counterfactual is what 
the individual would want if they alone decided everything; the indi-
vidual-in-society, in which the counterfactual is what the individual 
would like to pay (or, to have in public services) taking as given the 
socially determined level of public goods (the socially determined tax 
rate they must pay); and the individual-as-planner counterfactual, 

αi >
ln(1− ᾱ)− ln

(

1− ᾱ − Nσ
2
wα

)

ln(1− ᾱ)− ln
(

1− ᾱ − Nσ
2
wα

)

+ ln
(

ᾱ + Nσ
2
wα

)

− lnᾱ
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which we have tentatively explored in this chapter. In the individual- 
as-planner approach, in contrast to the other approaches, all coun-
terfactual positions are explicitly required to be mutually consistent. 
The Lindahl solution serves as one obvious choice for such a counter-
factual, and it is the one that we have employed in our preliminary 
investigation.

Our analysis of the individual-as-planner approach to coercion has 
led to somewhat complex results about the nature of fiscal coercion. In 
the OT solution, if we treat only those who lose relative to the coun-
terfactual as being coerced, the extent of coercion depends entirely on 
the nature of an individual’s taste for the public good relative to a crit-
ical threshold that depends on average tastes, average income and the 
correlation of tastes and income. The sign of the correlation of income 
and tastes determines how low or high taste citizens fare relative to 
the counterfactual. In the electoral equilibrium, there is also a critical 
level that can be compared to an individual’s taste for public goods to 
determine the nature of coercion, but now (and not surprisingly) the 
threshold taste level depends on the correlation of income and political 
influence as well as the correlation of income and tastes.

Some statements can be made about the comparative nature of coer-
cion in OT and in the electoral equilibrium; in particular, it is not the 
case that the (coercion-unconstrained) social planner will always impose 
more coercion than occurs in the electoral equilibrium. But simple gen-
eral rules about what does happen do not seem possible even in the 
stripped down model we have explored. Perhaps others can find sensible 
assumptions that lead to more definite results.

The analysis we have conducted is subject to two fundamental 
assumptions: that the power of the state is suitably restrained; and that 
exit from the community is prohibitively expensive. In addition, we 
have assumed that income is determined independently of the fiscal sys-
tem. A full analysis of coercion in public finance and, in this respect, 
of the calculus of consent, awaits a more complete analysis that relaxes 
these assumptions while deriving general propositions about coercion 
that are relevant to modern fiscal systems.
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Politics as Exchange is a cornerstone of James Buchanan’s political 
economy (Buchanan 1987). This potentially enigmatic phrase offers a 
summary of how Buchanan interprets political behavior. Individuals 
enter politics with their own beliefs and values, looking to make bar-
gains that advance their own goals just as they do in markets. Political 
activity differs from market activity not in motivations but in that the 
rules of the game are up for grabs (1975). In its normative meaning, 
Politics as Exchange differs from alternative approaches to evaluating 
political behavior (Brennan 2012). Politics is not a truth discovery pro-
cedure or a maximization problem. Because individuals and not groups 
have values, there is no truth about the “will of the people” for polit-
ical processes to discover, much less to implement. And because costs 
and benefits are radically subjective, they cannot be meaningfully aggre-
gated or maximized. But politics is also not purely distributive. There 
are real and important mutually beneficial political bargains that can 
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benefit each individual member of society. The conditions for reaching 
such bargains may be rare, but they serve as an important evaluative 
benchmark.

However, viewing politics through an exchange lens also has descrip-
tive value. In the same work that touts the normative benefits of hypo-
thetical unanimity, Buchanan and Tullock (1962) analyze the very real 
practice of logrolling. Congleton (2010) interprets the British con-
stitution as arising from a series of exchanges between Parliament and 
the King. Salter (2015) builds on this framework to develop a positive 
theory of sovereignty as a set of self-enforcing political exchanges. And 
Young (2018) examines the historical evolution of political bargains 
between barbarians and Romans that generated medieval political insti-
tutions. But these more recent positive and empirical analyses of politi-
cal exchange are, on the surface, quite different from the constitutional 
bargains imagined by Buchanan. In particular, these exchanges often 
occur between fairly narrow groups of elites rather than in the context 
of mass democracy.

Unanimity is the key difference between the normative and posi-
tive senses of Politics as Exchange. Political exchange exists, like many 
Buchananite concepts, “between predictive science and moral philoso-
phy” (Buchanan 1982). Buchanan argues that key economic ideas serve 
as components of an individualist and contractarian moral philoso-
phy. Economics can supply valuable insights to such a philosophy even 
though, in their strict usage, concepts such as cost and choice are radically 
subjective. But in order to apply these concepts to the world—in order to 
provide explanations or make predictions—the economist must assume 
that individuals have certain stable, well-defined, and reasonably common 
preferences. These assumptions are rarely strictly true, but if they approx-
imate what most individuals value then they can explain observed aggre-
gate patterns of behavior. The public role of the political economist is to 
bridge these two worlds, utilizing necessarily imprecise mental models of 
individuals in order to identify potential political bargains that individu-
als might consent to (Buchanan 1959). Proposals based on better mental 
models are more likely to approximate unanimous agreement.

This essay exists squarely in that space “between” individualist moral 
philosophy and aggregative predictive science. We inquire whether 
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Politics as Exchange can help explain historical episodes of social and 
political development. Few if any real-world political bargains benefit 
all the members of society. But some political bargains represent fairly 
broad-based interests, while others serve only the ends of those who are 
directly party to the deal. We bring Buchanan’s Politics as Exchange par-
adigm into conversation with more recent work on state capacity. We 
then apply the insights gleaned from that comparison to understand the 
case of Middle Byzantium.

Politics as Administration vs. Politics 
as Exchange

Political exchanges frequently ignore the interests of third parties. 
Bargains between legislators and special interests, for example, enrich 
the parties to the exchange while making consumers worse off. Such 
deals would plausibly be vetoed if decision rules required unanimity. 
But even in non-democratic systems, political institutions exhibit vary-
ing degrees of generality. Rules and policies are general insofar as they do 
not confer special benefits or impose special costs on particular groups. 
To the extent that generality obtains, whether or not individuals have 
a say, their likely interests are taken into account. Like Buchanan and 
Congleton (1998), we understand generality as an effective substitute 
for unanimity. While this idea is rarely discussed under the heading of 
Politics as Exchange, it pervades much of the contemporary and clas-
sic literature on political economy. Olson (1982) discusses how politi-
cal configurations that represent encompassing interests lead to periods 
of economic development. Acemoglu and Robinson (2012) instead use 
the language of inclusive institutions. But all of these authors associate 
generality with economic development: prospering societies are those 
in which individuals engage in largely positive-sum relationships that 
implicitly or explicitly take into account the interests of others.

Conversely, societies whose institutions do not embody generality are 
likely to experience stagnation. Again, economists have used different 
language to convey this point. Buchanan and Congleton (1998, p. 15) 
contrast generality with discriminatory politics. Olson distinguishes 
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between special and encompassing interests. And Acemoglu and 
Robinson argue that extractive institutions are the fundamental rea-
son “Why Nations Fail.” Logically, societies in which the primary mode 
of individual advancement is at others’ expense are unlikely to gener-
ate large amounts of wealth (Buchanan 1980; Tullock 1967; Murphy 
et al. 1991). How can societies avoid this trap? The traditional Politics 
as Exchange answer, put forward by James Buchanan and other public 
choice scholars, is to constrain the state (Brennan and Buchanan 1985). 
By taking certain political bargains off the table, political institutions 
can facilitate positive sum interactions (Boettke 2018). These con-
straints can take the form of either formal or informal rules.

But constraining the state is only a formal, not a substantive, solution 
to the problem of discriminatory politics. In market exchange, the legal 
system operates as a backstop to enforce contractual agreements. But in 
politics, there is no ultimate third-party enforcer to ensure that polit-
ical bargains conform to either implicit or explicit restraints on state 
power. Effective constitutions must therefore align incentives so that the 
rules constraining discriminatory politics are self-enforcing. Since no 
one individual or small group has an incentive to check its own power 
(Acemoglu 2003), the standard solution to this conundrum is to divide 
authority. This solution can take many forms: federalism, an independ-
ent judiciary, the division of powers, the popular vote, a bicameral leg-
islature, supermajority requirements, and a host of other proposals 
(Gordon 1999). All of these institutional configurations multiply the 
number of veto players in politics, making it less likely that discrimina-
tory rules or policies can be put into place.

While not always linked to Politics as Exchange, this basic framework 
for understanding the role of state in economic development character-
izes the bulk of work in political economy over many decades. Ostrom 
(1973) contrasts this public choice approach with a more technocratic 
approach, which we dub Politics as Administration. This approach to 
understanding politics can be traced back to Progressive Era thinkers 
such as Woodrow Wilson (1887), and it construes the central prob-
lem of politics as one of competent management rather than of con-
straining discriminatory uses of power. Buchanan may have deemed 
this approach politics as truth-seeking: experts seek to identify and 
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realize some vision of a social good (Brennan 2012, pp. 351–352). But, 
in light of its recent revival by economists—and not wanting to read 
too much into the philosophical foundations of what is mostly applied 
work—we adopt the more neutral term “administration.”

Politics as Administration has regained prominence over the last 
decade in the literature on state capacity. This literature begins from a 
straightforward empirical observation: in countries with high per capita 
income, government spending is a large share of GDP. Wealthy societies 
have powerful states. Besley and Persson (2009) argue that the power 
to tax is strongly correlated with the power to create market-supporting 
institutions such as property rights and contract enforcement, as well 
as with the ability to provide public goods that contribute to economic 
development. Johnson and Koyama (2017) survey a number of recent 
contributions that have expanded on this argument, developing the fol-
lowing key points.

The flip side of the literature on state capacity is the literature on 
“weak and failed states” (Eizenstat et al. 2005; Coyne 2006,) which 
identifies the absence of effective state authority as a source of social 
problems. Poor countries characteristically lack the public goods charac-
teristic of prosperous societies. These public goods include infrastruc-
ture, law and order, public sanitation, etc. Without the background 
conditions these goods provide, markets cannot deliver growth or 
equity. A powerful state, by contrast, can overcome the resistance of 
other politically powerful groups and thus can effectively levy taxes in 
order to finance public goods.

Economists often take the ability of states to collect taxes and enforce 
laws for granted. In truth, these activities require investing in capacity 
and expertise. The power to levy broad-based, less distortionary taxes 
requires a relatively professional bureaucracy and the ability to monitor 
tax collectors. Enforcing property rights and contracts requires a sys-
tem of courts. All of these processes are aided by having access to pro-
fessionally trained public servants who can remember and enforce rules 
and regulations promulgated by rulers. And all of this is aided by the 
ability to generate and maintain extensive records. Governments do not 
always have an incentive to engage in these investments, especially since 
they often spill over at the local level (Acemoglu et al. 2015). Besley 
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and Persson (2009, pp. 1232–1233) argue that unified control of the 
government through time by one political coalition creates the incentive 
to develop such capacity, since it will only pay off over time. Besley and 
Reynal-Querol (2017) extend this argument to its logical conclusion: for 
states with powerful executives, countries with hereditary rule perform 
better since rulers can pass on investments in state capacity to their heirs.

Politics as Administration and Politics as Exchange paint very dif-
ferent pictures of the relationship between states and economic devel-
opment. Table 24.1 summarizes these differences. Following Ostrom 
(1972), it breaks down each tradition into a set of propositions cap-
turing the central argument. It is not meant to be an exhaustive pic-
ture of each tradition, and it intentionally excludes what they have 
in common. For instance, it does not directly address the problem of 
private predation—protecting individual rights, including property 
rights—because both traditions argue that this is a critical precondi-
tion for economic development. In Politics as Exchange, the solution 
to private predation is exchange: reciprocal recognition of rights secured 
through the institution of a protective state (Buchanan 1975). In 
Politics as Administration, the protection of rights is a public good that 
requires legal capacity such as paid police and lawyers, courts of law, etc. 
Instead of highlighting such subtle differences, we focus on more stark 
contrasts.

By focusing on the differences between these two points of view, we 
also do not wish to imply that they are mutually exclusive. The state 

Table 24.1 Politics as Administration vs. Politics as Exchange

Politics as Administration Politics as Exchange

Propositions Propositions
A1.  Variations in economic develop-

ment are associated with variation 
in state capacity

E1.  Variations in economic development 
are associated with variation in the 
generality of political institutions

A2.  A lack of public goods can con-
strain economic development

E2.  Discriminatory politics can con-
strain economic development

A3.  A powerful state can finance and 
provide public goods

E3.  Constraining the state may limit the 
scope for discriminatory politics

A4.  Effective governance requires 
investing in capacity and expertise

E4.  Effective governance requires 
aligning political incentives

A5.  Unified control can create incen-
tives for investments in capacity

E5.  Dividing authority can align political 
incentives in a self-enforcing way
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capacity literature has revived the idea of Politics as Administration 
but has also—sometimes implicitly, sometimes explicitly—addressed 
the considerations of Politics as Exchange. Besley and Persson (2009, 
p. 1222), for instance, rule out the possibility of public predation. 
Some of the main contributors to the state capacity literature, such 
as Acemoglu, have also written in the Politics as Exchange tradition. 
Johnson and Koyama (2017), while broadly sympathetic to the state 
capacity approach, argue that the importance of limitations on state 
power is often underemphasized in the recent literature. Arguably 
the central thread connecting Politics as Exchange and Politics as 
Administration is Olson’s (1993) stationary bandit model. A stationary 
bandit may act as if under a generality constraint because he can levy 
taxes. While the conditions for this may not always obtain, Olson’s 
work provides an important bridge between these two traditions.

Nonetheless, treating Politics as Administration and Politics as 
Exchange as distinct approaches allows us to ask an understudied and 
important question: what happens when a polity has either high state 
capacity or political institutions that incentivize generality, but not 
both? Table 24.2 offers an initial set of hypotheses about this question. 
If a polity has both generality and state capacity, it fits with Besley and 
Persson’s (2009, p. 1220) observation that wealthy societies tend to have 
large states. Capacity enables the state to deliver public goods, while 
generality keeps discriminatory politics in check. Similarly, in the bot-
tom right corner, polities that lack both generality and state capacity fit 
the mold of weak and failed states: while the government is weak, cor-
ruption, violence, and other forms of predation are rampant, retarding 
economic development. Given the broad patterns identified in the eco-
nomic development literature, these two outcomes are at least poten-
tially stable.

Table 24.2 Capacity and/or generality

High generality institutions Low generality institutions

High state 
capacity Wealthy societies with large states

Stationary bandit imposes generality ←
 or
Fiscal and legal commons overgrazed ↓

Low state 
capacity

Prosperity begets capacity ↑
 or
Prosperity attracts predators

Weak and failed states
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But when we consider the off-diagonals—low capacity and high 
generality, high capacity and low generality—what should we expect 
to find? We hypothesize that these two outcomes are relatively unsta-
ble. In the bottom left quadrant, a society would have the rules in place 
to generate widespread prosperity, but a state without high capacity. 
This outcome is probably unstable, for several reasons. First, institu-
tions that generate prosperity will, ceteris paribus, tend to increase tax 
revenue. This gives the state resources with which to invest in capac-
ity. Second, to the extent that capacity is a binding constraint on devel-
opment owing to a lack of public goods, high generality institutions 
will facilitate the political bargains necessary to create those goods. 
In Buchanan’s (1975) terms, the same institutions that enable the 
Protective State are likely to enable the Productive State, because both 
represent widespread gains from exchange. Finally, because the popula-
tion largely benefits from political bargains, there is less resistance to tax 
collection and to state authority more generally, creating a great deal of 
de facto capacity. Alternatively, given the strong historical connection 
between state capacity and warfare, the wealth produced by high gen-
erality institutions may attract external predators (Johnson and Koyama 
2017, pp. 8–9). Such external predators can act as a governance shock 
that could potentially create any combination of capacity and general-
ity depending on whether the invading forces remain and what sorts of 
rules they impose.

In this chapter, we are most concerned with the upper right 
 quadrant. Here the state can enforce the outcomes of political bargains 
through a well-developed apparatus of control, but these bargains are 
not constrained to satisfy a generality criterion. One possibility is that, 
following the stationary bandit model, such a state imposes general 
political institutions. If they do not, capacity is likely to erode. These 
states can be predatory in the traditional sense, or simply committed 
to advancing particular agendas at the expense of conflicting visions of 
the good. This outcome is probably unstable as well. Because the state 
is not constrained to serving general interests, it can easily undermine 
its own tax base in order to shower benefits on favored groups. This 
may involve over-grazing the “fiscal commons” (Wagner 2012). Worse, 
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it may rewrite the rules of the market game to benefit special interests, 
undermining a key pillar of prosperity. This is essentially the process 
that Olson describes as the “Decline of Nations,” which assumes that the 
state does have the power to concentrate benefits and disperse costs. As 
the state taxes poorer and poorer citizens, it can enter a downward spi-
ral, eroding its own capacity until it becomes a weak and failed state.

Recognizing that generality and capacity may diverge serves several 
purposes. First, it informs the selection of interesting case studies. Since 
so many countries fall within the top left and bottom right quadrants, 
there may be more to learn by studying countries in the off-diagonals. 
Second, if our hypotheses about the off-diagonals are plausible, consid-
ering generality and capacity as independent variables may help explain 
periods of economic and political transition. Finally, our approach may 
help illuminate the relative importance of generality and capacity. Are 
they equally important, or is one doing the heavy lifting in generating 
divergent patterns of prosperity?

The Case of Middle Byzantium, 976–1180

A shift in the governance of the Byzantine Empire in the eleventh to 
twelfth centuries illustrates the relationship between generality and 
capacity. By the tenth century Byzantium had both relatively high 
administrative capacity and relatively high generality. However, the lat-
ter rested on uncertain foundations as Byzantium adapted to the chal-
lenges that came with success. Basil II (976–1025) dealt with political 
conflicts during his reign in ways that centralized power and sidelined 
other centers of political authority rather than accommodating them 
with bargains, much as Louis XIV would later do in France. Basil II 
reigned long enough to institutionalize his innovations in a way that 
altered the rules of the game for subsequent political actors. These new 
rules created incentives that affected the bargains between Byzantium’s 
political elites, moving the state firmly into the upper right quadrant 
of Table 24.2. Despite continued state capacity and increased unity of 
control, the politics of Byzantium after Basil II led by stages to cronyism 
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(1025–1081) followed by nepotism (1081–1180), further undermin-
ing generality.1 These changes left many important segments of society 
without a stake in remaining loyal to the Byzantine political establish-
ment in Constantinople. This process ultimately led to fragmentation 
and decline of Byzantium (1180–1204). In this section we examine 
this history, linking it to the key propositions (A1–A5, E1–E5) detailed 
above.

Basil II inherited a thriving empire. Over the preceding two centuries 
Byzantium had undergone a steady revival (Treadgold 1988). Monetary 
taxation was the norm along with the provision of public goods: law, 
administration, military defense, commerce including lending at inter-
est, and relatively strong property rights (Laiou 2002, p. 710). Law 
was continuously developed, and general (Levine 1998, p. 602; Levine 
et al. 2000, p. 42). The Rhodian Sea Law, one of the precursors to the 
Law Merchant, was developed in Byzantium (Trakman 1980, 1983). 
Property was individual or familial fixed lots rather than commons or 
communally held (Kazhdan 1993, p. 86). This was partly the result of 
previous political exchanges in which soldiers of the late-Roman regi-
ments were given land (from military estates and lands left fallow by 
plague and raid) in exchange for service (Treadgold 1998) on a rela-
tively generalized basis. In the aftermath of the plague that wracked 
Byzantium from 542 with outbreaks continuing until the mid-eighth 
century (Rosen 2007; Treadgold 1988) and invasions by Avars, Persians, 
Bulgars, Arabs and others (Shepherd 2008; Treadgold 1997), the rela-
tively decentralized political institutions gave all the important play-
ers a stake in Byzantium’s continuation (E4, E5), generating a revival 
of its fortunes: “renewed growth of wealth, power, and knowledge, 
and of the benefits that follow from them” through “increases in pop-
ulation, general prosperity, trade, urbanization, and the level of educa-
tion and culture” (Treadgold 1988, p. 331; E1). Byzantium was thus 
able to undergo a revival in population and prosperity to once again 
become the pre-eminent polity of the Mediterranean world by the end 
of the tenth century. As Treadgold (2001, p. 239) observes, Byzantium 

1See Greif (2006) for a similar pattern in other contexts.



24 Politics as Exchange in the Byzantine Empire     521

was “comparable in its level of government organization to several of 
the states of early modern Western Europe, after political centraliza-
tion, modernization, and standing armies” were developed. During 
this period, the Byzantine administration remained highly educated 
and technically capable, with university-level education (A4; Browning 
1962; Wilson 1983; Magdalino 1993, pp. 228–412; Markopoulos 
2008), as both demonstrated by and chronicled by the Imperial official 
Michael Psellus.

The pre-Basil II Byzantine Empire was characterized by political 
bargains that distributed authority widely and constrained the author-
ity of the emperor. The ladders into the circles of military and polit-
ical elites were also relatively open in the period between the rise of 
Justinian’s uncle, Justin I, to the throne, and the rise of the equally 
humble (in origins) Basil I, the founder of the dynasty of which Basil 
II was a member, and at all levels in between (Treadgold 1988, 1997; 
Shepherd 2008). Despite the appearance that the Emperor was an auto-
crat, authority was relatively decentralized, without generating fragmen-
tation as emerged, for example, in the Frankish Successor Kingdoms 
after Charlemagne. Localities exercised initiative in responding to 
changing conditions (E3, E5). Bargains between the ruling house, aris-
tocratic generals, and civil administrators were reflected in the regency 
councils and co-Emperorships of the late ninth through tenth centu-
ries and the rising influence of dynastic (dynatoi ) houses outside of 
the Imperial House and administrative center, reflecting the growth 
of rival centers of political power (Toynbee 1973). Dynatoi was a legal 
term in Byzantium referring to the senior civil, military, and ecclesiastic 
officials (Cappel 1991, pp. 667–668). This reflected the status of the 
dynatoi as not merely wealthy, but by definition politically influential. 
The political settlement of this period reflected incorporation of these 
interests, along with small landholders and regional metropoles to a 
varying degree, and at times uneasily (E4, E5). As Magdalino (1993, 
p. 151) points out, during the period when the central government 
in Constantinople was relatively diminished, Byzantine cities such as 
Monemvasia and Thessaloniki developed “a legacy of self-help [that] 
undoubtedly provided…a sense of civic spirit and a conviction that 
their subjection to Constantinople was not, or ought not to be, totally 
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unconditional.” There was an “adaptability and willingness to devolve 
administration to local elites and [administrative] apparatuses” and “[t]
he interests of these provincial groupings were not directly opposed 
to those of central government; in fact their leading members looked 
keenly to Constantinople for status and some sort of office” (Shepherd 
2008, pp. 533–534). On the individual level, as Treadgold (1988, 
p. 330) writes regarding the ninth century, “Byzantines did usually have 
most of the kinds of freedom they wanted, including the freedom to 
circulate criticisms of official doctrine, though they often lacked the 
particularly cherished freedom to impose their views on others; this 
 situation never got much worse or better.”

Basil II expanded the state capacity of the Empire. John I Tzimiskes, 
who represented the military aristocracy and had reigned as regent and 
co-Emperor of the young Basil II and the latter’s brother, Michael III, 
died in 976. Acting in the name of the young Basil II the Chamberlain, 
Basil Lecampenos, declined to name a co-emperor from the military 
aristocracy, as had been becoming a sort of tradition (Treadgold 1997, 
p. 513). This break with the established division of authority precipi-
tated a series of revolts by ambitious leaders of the military aristocracy 
who sought that role (Treadgold 1997, pp. 513–520). Ultimately Basil 
II determined to assert his own rule and sideline the Chamberlain, 
who represented the civil administration. Basil II was able to put 
down these uprisings, but much of Bulgaria, which had been absorbed 
into the Empire after John I expelled a brutal conquest of it by the 
Rus, again asserted itself and challenged Byzantium for control of the 
Balkans. Thus protracted military campaigns dominated much of Basil 
II’s reign, ending in the re-absorption of Bulgaria by 1018 (Treadgold 
1997, pp. 520–534). By the end of his long rule (976–1025), Basil 
II had succeeded in making Byzantium the pre-eminent realm in the 
Mediterranean world, expanding it territorially, enlarging its mili-
tary and expanding its tax base (Treadgold 1998, pp. 162, 195), and 
securing it such that in its core prosperity and trade were increasing, as 
demonstrated by population growth, urban expansion, increased mon-
etization, and records of trade (Hendy 1985; Harvey 2002; Morrisson 
2007, 2010, p. 43; Treadgold 1997, pp. 534–582; Shepherd 2008, 
p. 533).
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Basil II was responding to a very real situation, but in so doing 
undermined the generality of Byzantine political institutions and 
increased the power of the central state. From the point of view of pol-
itics as administration, Basil II did many things correctly (cf. Treadgold 
1997, pp. 532, 550). He “presented the provision of justice and security 
of property for the lowliest of his subjects as an essential duty of the 
ruler” (Shepherd 2008, p. 531). Despite expensive military campaigns, 
he was a frugal and careful administrator who left the currency sound 
and the treasury full (Psellus 1953, pp. 45–46). He brought the mil-
itary aristocracy to heel (Shepherd 2008, p. 526) and fought corrup-
tion within the civil administration (Treadgold 1997, pp. 513–525; 
Vasiliev 1958, p. 303), dismissing figures as prominent as the Imperial 
Chamberlain (Basil, the Parakoimomenos, who was the son of a prior 
co-Emperor). The parakoimomenos had used his political position to 
enrich his relatives and supporters at the expense of the less influential 
and the Imperial treasury. When Basil II uncovered this corruption, 
he removed the parakoimomenos and returned the embezzled funds 
(Treadgold 1997, pp. 521, 550). Basil II made an example of “those 
who had used their senior positions in the establishment to amass prop-
erties and who through their wealth and influence put undue pressure 
on those small proprietors not yet swallowed up by their estates” by 
divesting them of such gains (Shepherd 2008, p. 531) (A3). His policy 
helped the Empire maintain its bargain with the relatively small-holder 
landed soldiery that had been the backbone of Byzantium’s survival and 
revival. Laws against politically influential aristocrats, either of the civil 
or military aristocracy, were strictly enforced (Lemerle 1979, pp. 103–
105, 112–114). In this way he cut down challenges to the government’s 
authority (A5). Indeed, if one of the Byzantine historians of the era is to 
be believed, Basil II seems to have taken to heart the advice one of the 
rebellious generals is reported to have given the young Emperor upon 
Bardas’ capture:

Cut down the governors who become over-proud. Let no generals on 
campaign have too many resources. Exhaust them with unjust exactions, 
to keep them busied with their own affairs. Admit no woman to the 
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imperial councils. Be accessible to no one. Share with few your most inti-
mate plans. (Psellus 1953, p. 43)

A stern ruler, yet magnanimous when successful (Shepherd 2008, 
p. 530), Basil II also fulfilled most closely the image of the Byzantine 
Emperor, and one that was personally dedicated to unitary control 
and generality of law, administration, and policy, warry of the exist-
ence of any other center of power outside the throne (Treadgold 1997, 
p. 519; Psellus 1953). The independent political influence of the mil-
itary aristocracy, based in the provinces, was considerably reduced as a 
result of his deliberate policy to cement unified control (A5). War had 
made the Byzantine state just as it would later make other European 
states (Tilly 1992). Yet while all this tends to support the politics as 
administration approach, underlying it all were “burgeoning conflicts 
of jurisdiction and fiscal rights between the military’s needs and the 
civilian administrative apparatus; as the eleventh century progressed, 
labyrinthine nexuses of tax-collectors and imposers of charges and ser-
vices to the state sprawled across the empire” (Shepherd 2008, p. 535) 
(E3, E4). This opened up the opportunity and incentive for rent- 
seeking (E2). For all his stern and tight oversight of government, Basil 
II failed to undertake the “administrative reform needed to cope with 
success” (Shepherd 2008, p. 536). As Angold (2008, p. 583) points 
out “[f ]ifty years later Byzantium was struggling for its existence.”

Basil II enlarged the standing military (Tagmata, or imperial regiments) to 
such a size that his immediate successors were less dependent upon the land-
holding soldiery of the provinces (Treadgold 1998; Angold 2008, p. 587).

As a result, these successors were less devoted to upholding the polit-
ical bargain that maintained that “stake in the system” that provincial 
inhabitants in Byzantium had, which kept the realm unified even dur-
ing lengthy periods with weaker central government (E1, E4). A fore-
most illustration of the shift was the formation of the famous Varangian 
Guard during the reign of Basil II (Shepherd 2008, p. 526). This formi-
dable force, however, was comprised of foreign troops who took an oath 
of personal loyalty to the Emperor (D’Amato 2011), rather than hav-
ing general loyalty to Byzantium as a whole. The provincial soldiery had 
repeatedly demonstrated adherence to Byzantine political institutions 
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even if at times this came at the expense of the reigning Emperor. 
Consisting in the main of small-holding agriculturalists, it was both an 
arm of the state and a constraint on the arbitrary exercise of authority 
by the central government (E3, E5), a voice of not just the landed aris-
tocracy but the agriculturalists that formed the basis of the Byzantine 
economy. Employing more standing forces in the center, as well as for-
eign guards, marked a transition to a form of mamelukism (Blaydes and 
Chaney 2013; Angold 2008, p. 587) and a departure from generality in 
the public-goods provision of defense. Future rulers would be less reli-
ant upon provincial soldiery from the Themes (Byzantine military prov-
inces). Basil II had cut important elements out of the political bargain 
and introduced incentives to sideline the dynatoi, agriculture-based sol-
diery, and the rising merchant class.

The generality of political bargains continued to decline throughout 
the eleventh and twelfth centuries. Basil II’s death “was followed by a 
spate of conspiracies” (Angold 2008, p. 588). Basil II had succeeded in 
centralizing authority in the Empire to such a degree that capture of 
the center was more valuable than ever (E3). Basil II’s “iron rule repre-
sents an aberration in the exercise of imperial authority at Byzantium. 
His complete ascendancy was without precedent” in Byzantine history 
(Angold 2008, p. 585). Basil II and Michael III’s successors attached 
themselves to the dynastic succession through marriage and gained 
and maintained power through a narrowing of generality by granting 
favorites properties and tax exemptions (Angold 2008, pp. 591–592; 
Treadgold 1997, pp. 583–584). Thus the fiscal burden fell increasingly 
on those without the influence to escape it, further spurring an alien-
ation of the properties that formed the bulk of the pay for provincial 
soldiery (Ostrogorsky 1966, pp. 215–216) and leading to tax revolts 
(Angold 2008, p. 590; Treadgold 1997, p. 588; E2). Constantine IX 
(1042–1055) particularly favored the Skleroi family, relatives of his mis-
tress, and granted tax immunities to dynatoi in exchange for support 
(Kazhdan et al. 1985, p. 504; Gregory 2010, p. 248). Angold (2008, 
p. 597) notes that “the civil list was increasing dramatically as more and 
more honours were granted out,” increasing the fiscal burden (see also 
Treadgold 1997, p. 591).
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Emperors of the mid-eleventh century lavished funds on narrow 
coalitions of supporters. After the treasury ran dry, they resorted to the 
rapid debasement of the currency (Angold 2008, pp. 590–591). This, 
along with the “other items of unnecessary expenditure” is what “bank-
rupted the state” (Angold 2008, p. 598). This was “the first important 
debasement since the third century” (Treadgold 1997, p. 595) eight 
centuries before. “There were many interests to be satisfied. Conspiracy 
and revolt might become necessary to satisfy supporters and clients or 
might simply be a gesture of political credibility. Thus instability came 
to be built into the political structure” (Angold 2008, p. 589).

To reduce the fiscal burden, Constantine IX Monomachus also 
reduced the size of the military by disbanding entire provincial reg-
iments and armies, eliminating up to 50,000 soldiers from the rolls 
(Treadgold 1997, p. 595; 1998). Arguably the reduction in military 
size was not only a necessary cost savings given the declining state of 
Imperial finances (despite no loss of territory, yet, or population) 
and given the growth of the total military after previous expansion. 
However, it was carried out with a disregard for both generality and 
public goods (defense) provision. Instead of trimming the rolls of sol-
diers in safe provinces close to the capital and away from the frontier, 
forces that now rarely were called to service but might be more likely 
to stage a successful coup, Constantine IX disbanded an entire frontier 
force, that of the Armenian provinces (Angold 2008, p. 598; Treadgold 
1998). This would prove fateful as it created the gap through which the 
Seljuk Turks were able to pour into Anatolia and conquer it following 
1071 (Treadgold 1998). In the interim, prior to the fateful conquests, it 
opened up previously safe lands to increasingly endemic and bold raid-
ing from 1054–1071. As a result, “territorial contraction thus accentu-
ated the already marked tendency of the Byzantine aristocracy to think 
fiscally rather than territorially, to invest in office-holding rather than 
land-holding” (Magdalino 2008, p. 653). This is a classic case of a 
downward spiral into a rent-seeking society (E2; Coyne et al. 2010).

However, state capacity did not collapse for some time. 
Administrative capacity was still strong enough in the late twelfth cen-
tury that Manuel I’s break with Venice in March of 1171 was imposed 
in one day across the Empire, evidently without the Venetians being 
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alerted to the impending policy shift beforehand (Magdalino 1993, 
p. 93; Treadgold 1997, p. 648). This was an impressive feat for any 
bureaucracy, but particularly one in the era before modern commu-
nications. Alexios I had re-asserted Imperial authority over important 
areas of law making (Angold 2008, p. 617) and reformed the currency 
and taxation and “ended the lax fiscal regime of the eleventh century” 
(Angold 2008, pp. 619–620) and succeeded in navigating the logisti-
cal and diplomatic task of transitioning the First Crusade through and 
out of the Empire (Angold 2008, pp. 621–623), demonstrating con-
tinued administrative capacity. The “Komnenian emperors did not in 
themselves decentralise, weaken or impoverish the machinery of gov-
ernment and warfare. The Komnenian empire had all the apparati of 
a fully developed pre-industrial state: a standing army and navy, reg-
ular monetary taxation and an elaborate bureaucracy,” according to 
Magdalino (2008, p. 647), who goes on to say that “all the indications 
from written and material evidence are that agricultural production and 
trade intensified throughout the twelfth century, and that the govern-
ment was reaping the benefits as well as the aristocracy, the monasteries 
and the Italian merchants.” What had changed was not the adminis-
trative capacity of Byzantium, but rather “the deep involvement of the 
empire with the Latin west, the centralisation of power and resources in 
Constantinople and the emphasis on family, lineage and kinship as the 
defining elements in the Byzantine political system” (Magdalino 2008, 
p. 648).

But despite its high level of capacity, the lack of generality in 
Byzantine institutions eventually led to the empire’s decline. The 
administrative officials were only too willing to participate in the 
unfolding tragedy of the fiscal commons (Wagner 2012). Officials of 
the civil administration and military aristocracy undertook a struggle 
for who would sit on the throne as the proxy of each faction. Michael 
VI (1056–1057) for example was “was old and was intended as a fig-
urehead for a faction among the bureaucracy” (Angold 2008, p. 602). 
Constantine X (1059–1067) made “overgenerous distribution of hon-
ours and pensions to the people of Constantinople” and to pay for 
that “allowed the military establishment to run down” (Angold 2008, 
p. 607). The relative generality of political exchange under the earlier 
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Byzantine political settlement (from eighth to ninth centuries) gave way 
to discriminatory cronyism.

The disbanding of provincial frontier forces led to the alienation of 
Armenians from the empire, leading to the secession of what became 
“Little Armenia ” (in the region that was not conquered by Turkish inva-
sion, as its forces had not been disbanded according to Treadgold 1998). 
The exposure of Armenia to conquest generated a hostility towards 
the empire by a previously affiliated people, as expressed in the history 
written by Armenian historian Matthew of Edessa.2 Factional infight-
ing can explain the defeat at Manzikert (1071): the Byzantines “had the 
better of the battle until towards evening on the second day, when a 
rumour started to spread that Romanos had fallen. This was the work 
of Andronikos Doukas, a son of the caesar John Doukas. His motives 
were political. If Romanos emerged from the battle with credit, the 
Doukas cause was doomed. Andronikos Doukas was in command 
of the rearguard and in a position to do maximum damage. He aban-
doned the field leaving Romanos and his elite troops unprotected” 
(Angold 2008, p. 609). However, “[i]n military terms Manzikert was 
not a disaster;” (Angold 2008, p. 610)—it was the infighting for con-
trol of the throne for the decade afterwards that was ruinous (Treadgold 
1997, pp. 604–611). Doukas’ faction took control in Constantinople 
and fought against Romanos. In the factional infighting that took place, 
each side employed Seljuk invaders against the other, even while losing 
territory (Angold 2008, pp. 610–611).

This internal strife, having left the Empire in shambles and ruins, 
beset both east and west, with the rise of Alexios I Komnenos, a military 
leader and founder of the Komnenan dynasty. Alexios I based his rule 
on appointing relatives to the key positions of prominence throughout 
the Empire and succeeded in stabilizing Byzantium and even regaining 

2Armenians had long had a complicated relationship with the Empire. On the one hand, inde-
pendent Armenia held heresies and rivals to Imperial authority. On the other hand, however, 
Armenians had been prominent in the Empire’s military and officialdom, with many obtain-
ing the Imperial office prior to the eleventh century. Basil, the Parakoimomenos, mentioned 
above, was the son of Romanus I Lecampenus, an Armenian who had risen from humble ori-
gins to high rank, and ultimately regent and Co-Emperor alongside the young Constantine VII 
Porphyrogenitus, father of Basil II and Michael III.
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some lost ground. Alexios I decided to rely upon kin (Angold 2008, 
p. 612). Indeed, “for almost the first time in the empire’s history the 
threat to the ruling dynasty from a rival faction was entirely elimi-
nated” (Magdalino 2008, p. 629). If the period between the death of 
Basil II and the rise of Alexios I was dominated by cronyistic political 
exchanges, the Komnenan system was built on the basis of nepotistic 
political exchange (cf. Lemerle 1977, pp. 249–312) involving “parce-
ling out out the empire among his family and creating a series of appa-
nages” (Angold 2008, p. 613). This “gave the whole imperial family a 
share and a stake in the imperial inheritance” (Magdalino 2008, p. 629) 
but did not eliminate rivalrous competition. Thus John I, Alexios’ son, 
had to create a faction to gain and retain power in the face of rival rel-
atives for the throne (Magdalino 2008, p. 629). The Komnenan resto-
ration, based on the relatively narrow base of kinship-exchange, relied 
upon one family producing a series of brilliant, or at least able and 
conscientious rulers. However, “the minority of Manuel’s son Alexios 
II Komnenos (1180–1183) exposed the fragility of the regime inaugu-
rated by Alexios I” (Magdalino 2008, p. 627). Manuel I (1143–1180) 
continued to show favoritism to kinsmen, a fact that was noted by 
Byzantine chroniclers of the time such as Choniates as contribut-
ing to the Empire’s subsequent problems (Magdalino 2008, p. 646; 
Choniates 1984).

Andronikos I (1083–1085), who overthrew Manuel I’s minor son, 
sought to root out corruption, reign in officials’ excesses, and restore 
even application of law (Magdalino 1993, p. 194; Ostrogorsky 1969; 
A5). However, rather than cement his shaky reign by making polit-
ical bargains with the Byzantine aristocracy, Andronkios I Komnenos 
attempted to purge it of rivals, ruling through fear and notorious cru-
elty (Ostrogorsky 1969, p. 396; Harris 2014, p. 118). His rule lead 
to invasion by the Norman King of Sicily, Andronikos I’s own over-
throw and a period of weak rulers; the breaking away of Serbia and 
Bulgaria, the loss of Cyprus and Croatia. Alexios I restructured the mil-
itary into one more personally loyal but financially expensive relative 
to its size and less general in its geographic and organizational struc-
ture (Treadgold 1998). Many of the regions of the Empire no longer 
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had the stake in remaining loyal to the center over time, which they 
had when its defenses were primarily based on land in exchange for ser-
vice. Indeed “as Constantinople became more and more self-important, 
self-centred and exclusive of the ‘outer territories’, it became increas-
ingly noticeable that Constantinople needed the ‘outer territories’ more 
than the latter needed Constantinople” (Magdalino 2008, p. 655).

Under Manuel I Komnenos’ successors, the empire’s provinces were lost 
to imperial control or became centres of opposition to the government in 
Constantinople.

The revolt that lead to the re-creation of an independent Bulgaria in the 
core of twelfth century Byzantium is instructive. It originated in “Isaac 
II Angelos’ failure to prevent, punish or recompense the rapacity of 
his officials who seized Vlach livestock for his marriage feast; secondly, 
in his rude rejection of Peter and Asen when they requested a modest 
benefice” they became “local chieftains politicised by the carelessness 
of central government” (Magdalino 2008, p. 656). This separation was 
illustrative of a period when “several ‘dynasts’ who took advantage of the 
changes of regime in Constantinople to seize power in their localities… 
they all shared the conviction that more was to be gained from opposi-
tion to central government than from service, and that they could count 
on provincial support” (Magdalino 2008, pp. 656–657). This inten-
tion of separation had not happened in past crises. Byzantium was fall-
ing apart even before the Venetian diversion of the Fourth Crusade to 
Constantinople (Echebarria 2013).

One counterargument to this account, more favorable to Politics as 
Administration, relies on the fact that Basil II had no heir. However, 
as Angold (2008, p. 588) points out, “[t]here is no prima facie rea-
son for supposing that a troubled succession would necessarily weaken 
the fabric of the Byzantine state. After all, the succession was in doubt 
on many occasions in the tenth century, but this did not prevent 
Byzantium from going from strength to strength. It might be argued 
that frequent change of the imperial regime was a positive benefit 
because it made for a greater flexibility and ability to meet critical sit-
uations.” In the earlier period (eighth and ninth centuries), when the 
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ruling house faltered and was replaced by another dynasty, as happened 
from 695–717, 802–820, and 867, Byzantium itself was able to carry 
on relatively unscathed. However in the late eleventh and again in the 
late twelfth century, the result was disaster for Byzantine civilization 
(fragmentation, conquests, and ultimately dissolution). Legal education 
was invested in through this period (A4), with Constantine XI founding 
a law school (2008, pp. 535, 599), and legal expertise was widely avail-
able through the twelfth century (Magdalino 1993, p. 359). However, 
the Komnenoi “significantly diminished the status of general laws (leges 
generalies ) in relation to particular laws (leges speciales )” (Magdalino 
1993, p. 265; E2). Economically, Byzantine society did grow in pros-
perity throughout the eleventh and twelfth centuries. However, that had 
started in the ninth and tenth, prior to the ascension of Basil II, and it 
is an open question whether it would have prospered more under alter-
native institutions that were more general and open to internal com-
mercial, merchant groups (Whittlow 2008; Treadgold 1988; Magdalino 
1993; Echebarria 2013). Magdalino (1993, p. 147) writes that in 
the middle twelfth century a chance was missed “to have given the 
Byzantine economy a last chance to achieve the breakthrough for which 
it had long been heading.” Byzantium’s failure was not economic, it was 
primarily political: low generality institutions led to an over-grazing of 
the fiscal and legal commons, fragmentation, which left it open to pre-
dation by outsiders (Crusaders, Turks, Bulgarians, Serbs, and others); 
the ruinous plunder, massacre, and subjugation of the Rhômaîoi (as the 
Byzantines called themselves) and their elimination as a distinct people 
with a distinct civilization.

Conclusion

We have examined two competing paradigms in political economy. 
Politics as Exchange locates the root of social success in political bar-
gains that appeal to widely dispersed and representative interests, con-
straining the power of the state to limit the extent to which individuals 
can benefit through rent-seeking. Politics as Administration empha-
sizes the importance of public goods provision, fiscal capacity, and 
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a professional civil service, all of which are served by a powerful state. 
While these two paradigms are not mutually exclusive, they emphasize 
different causes of the rise and decline of nations: Politics as Exchange 
focuses on generality, while Politics as Administration focuses on 
capacity.

Our analysis of Middle Byzantium is not dispositive of the rela-
tive importance of capacity vs. generality. However, it provides an 
important case in which the generality of political institutions seems 
to explain an important political transition far better than capacity. 
Plausibly, the long run capacity of a state depends on maintaining polit-
ical institutions that serve general interests. Unconstrained states do not 
maintain high capacity for long because they undermine the constraints 
that make state activity either positive sum or relatively benign. Other 
cases of societies in transition could help create a fuller picture of the 
relationship between capacity and generality. But we would venture 
one conclusion: while state capacity is the state of the art, Politics as 
Exchange is still an invaluable framework for serious students of politi-
cal economy.
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Economics and Individualism

Economists’ strictly individualistic outlook in explanatory and policy 
matters is generally regarded as their distinguishing trademark among 
the social sciences. A common perception is that as theoretical enter-
prise economics is based on a methodological individualism, and as 
political economy, i.e. in its application to policy issues, it adopts a 
normative individualism as the standard of judgment. Kenneth Arrow 
voices this perception when he notes on the field’s methodological 
foundations:

It is a touchstone of accepted economics that all explanations must run in 
terms of the actions and reactions of individuals. Our behavior in judging 
economic research, in peer review of papers and research, and in promo-
tions, includes the criterion that in principle the behavior we explain and 

25
James M. Buchanan: Political Economist, 

Consistent Individualist

Viktor J. Vanberg

© The Author(s) 2018 
R. E. Wagner (ed.), James M. Buchanan, Remaking Economics: Eminent  
Post-War Economists, https://doi.org/10.1007/978-3-030-03080-3_25

V. J. Vanberg (*) 
Walter Eucken Institut, Freiburg im Breisgau, Germany
e-mail: vanberg@eucken.de

https://doi.org/10.1007/978-3-030-03080-3_25
http://crossmark.crossref.org/dialog/?doi=10.1007/978-3-030-03080-3_25&domain=pdf


540     V. J. Vanberg

policies we propose are explicable in terms of individuals, not of other 
social categories. (Arrow 1994, p. 1)

And when he comments on economists’ normative presuppositions:

Economic or any other social policy has consequences for the many 
diverse individuals who make up the society or economy. It has been 
taken for granted in virtually all economic policy discussion, since the 
time of Adam Smith, if not before, that alternative policies should be 
judged on the basis of consequences for individuals. (Arrow 1987, p. 124)

Of particular interest for the purpose of the present paper is the fact 
that, while Arrow stresses the role the individualist perspective plays in 
economics, the thrust of the article from which the first quotation is 
taken, “Methodological Individualism and Social Knowledge” (1994), is 
to argue that methodological individualism1 does not, and cannot play 
the role it is claimed to play in economics. As he puts it:

It is usually thought that mainstream economics is the purest exemplar 
of methodological individualism, so I will then examine some standard 
economic models to see if in fact they do conform to its requirements. As 
we will see, they do not. In fact, every economic model one can think of 
includes irreducibly social principles and concepts. (ibid., p. 2)2

Arrow’s view on economists’ limited methodological individual-
ism contrasts explicitly with James Buchanan’s stance on this matter. 
Buchanan, so Arrow notes with obvious disapproval, not only “has 
identified himself with typical vigor as a methodological individual-
ist” (ibid., p. 2), but also “does see a link between methodological and  

1Arrow (1994, p. 1) defines methodological individualism as the claim “that it is necessary to base 
all accounts of economic interaction on individual behavior.”
2Summarizing the message of his paper Arrow (ibid., p. 8) notes: “I do conclude that social var-
iables, not attached to particular individuals, are essential in studying the economy or any other 
social system.”
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normative individualism” (ibid.), thereby rejecting “Hume’s dichotomy 
between ‘is’ and ‘ought’” (ibid., p. 3).3

The present paper may, in some sense, be read as a response to 
Arrow’s above cited claims. While agreeing with Arrow’s diagnosis that 
in their actual practice economists do not generally adhere faithfully 
to the principle of methodological individualism, I shall argue that 
this is not due, as Arrow claims, to inherent limitations of this princi-
ple but to economists’ failure to consistently apply it. And, while Arrow 
quite obviously considers Buchanan’s methodological and normative 
individualism ill-founded, I shall argue that the latter’s contractarian- 
constitutionalist approach is solidly based on a consistent method-
ological individualism and that the way it links methodological and 
normative individualism is not in conflict with the Humean caveat.

Alleged Limitations of Methodological 
Individualism

Both, the methodological and the normative version of individualism 
are meta-principles, they are claims about what counts as an adequate 
explanation and what counts as an adequate value-judgement in social 
matters. The first requires that social facts be explained in terms of 
assumptions about the behavior of the individuals involved, the second 
that value judgments on social matters, e.g. on policy issues, should be 
derived from individuals’ judgments. Neither of the two principles can 
be shown to be true or false, they can only be judged in terms of how 
successful or useful they turn out to be in guiding explanatory efforts 
and policy judgments.

3Arrow (1994, p. 1): “I am old-fashioned enough to retain David Hume’s view that one can never 
derive ‘ought’ propositions from ‘is’ propositions.”—Contrast this with Arrow’s (2010, p. 25) 
more recent comment on Hume’s view: “Obviously, in some sense, this must be right, but the 
examination of social choice theory suggests that the dichotomy is more blurred than it seems.”
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The principle of methodological individualism has been the subject 
of extended and continuing debates in the social sciences.4 To do jus-
tice to the variety of interpretations (and misinterpretations) the prin-
ciple has found in these debates, and of the arguments exchanged on 
its prospects and limitations, would require a discussion that is beyond 
the scope and the purpose of this paper. I shall confine my com-
ments here on the arguments Arrow advances, arguments that, in one 
form or another, are quite common among critics of methodological 
individualism.

According to Arrow, economists do not and cannot consistently 
adhere to a methodological individualism because, as he posits,

a close examination or even the most standard economic analysis shows 
that social categories are in fact used in economic analysis all the time and 
that they appear to be absolute necessities of the analysis, not just figures 
of speech that can be eliminated if need be. (Arrow 1994, p. 1)5

That, in describing the social facts that they seek to explain, economists 
use “social categories … all the time” is surely right. After all, in describ-
ing the very social facts that they seek to explain, economists use “social 
categories.” Always to restate the information social categories confer 
in individualistic terms would be equally impracticable as unnecessary. 
The statement, for instance, “the US Congress reduced the corporate tax 
rate,” is indeed not only a “figure of speech” but describes an impor-
tant social fact. This fact is derived, though, from nothing other than 
information on how the individual members of the House and the 
Senate voted, in conjunction with information on the rules according 
to which in these chambers bills are passed. Yet, it would surely make  

5The argument that “social-scientific explanations must employ non-individualistic terms” (List 
and Spiekermann 2013, p. 629) is, as indicated above, a standard objection raised against meth-
odological individualism.

4The earlier debates I have covered in Vanberg (1975). On the more recent debates, see, e.g., Basu 
(1996), Udehn (2002), and List and Spiekermann (2013).
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little sense, and the research of students of American politics would 
come to a stand-still, would one always require statements like the one 
quoted to be restated in individualistic terms. In any case, the relevant 
issue is not whether social categories are “absolute necessities of the 
analysis” but whether the facts they refer to can be explained in terms 
of assumptions about individual behavior or whether they require to 
employ what Arrow refers to as “irreducibly social principles and con-
cepts” (ibid., p. 1).

All explanations of whatever phenomena must, in addition to the 
general conjectures they employ, include assumptions about initial and 
boundary conditions within which the postulated conjectures are sup-
posed to work. For the purposes of the explanation at stake such con-
ditions are treated as “given facts” that are themselves left unexplained. 
This does not mean, however, that they in turn cannot be made the sub-
ject of an explanation, based on the same conjectures employed in the 
original explanation. That in economics, as in the social sciences gen-
erally, the most important initial and boundary conditions are social 
facts—i.e. facts typically defined in “social categories”—does, accord-
ingly, not imply at all that these social facts are any less explainable in 
terms of individual behavior than the social facts that are the subject of 
explanatory efforts in the first place. Nor does the fact, that explanations 
of the previously unexplained social facts will in turn refer to initial and 
boundary condition that they leave unexplained, imply that these con-
ditions cannot be made the subject of an individualist explanation, and 
so forth. Whether or not social facts can be explained in terms of con-
jectures about the behavior of the individuals involved or require taking 
recourse to “irreducibly social principles” is, again, a question that can-
not be answered a priori but only by looking at specific cases and com-
paring the explanations offered in either terms.

What are the examples that Arrow refers to in order to substantiate 
his claims about the need of economists to employ “irreducibly social 
principles and concepts”? As his first illustration of the fact “that eco-
nomic theories require social elements” Arrow (1994, p. 4) men-
tions the “prototypical economic model … (of ) general competitive 
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equilibrium” (ibid.). Having briefly sketched basic assumptions of this 
model he notes:

Even if we accept this entire story, there is still one element not individ-
ual: namely, the prices faced by the firms and individuals. What indi-
vidual has chosen prices? In the formal theory, at least, no one. They 
are determined on (not by) social institutions known as markets, which 
equate supply and demand. (ibid.)

That Arrow means to challenge methodological individualism by posing 
the question “What individual has chosen prices?” is rather surprising, 
considering that the theory of how market prices result as an unintended 
outcome of the interactions of market participants is the prime example 
of the invisible-hand paradigm that has always been viewed as the hall-
mark of economists’ individualistic outlook at social reality. “The failure 
to give an individualistic explanation of price formation” (ibid., p. 4) of 
which Arrow speaks, may well be a shortcoming of the “formal theory” 
to which he subscribes. The Austrian School of Economics, for instance, 
can hardly be blamed for it. In any case, the “Walrasian auctioneer” may 
represent an “irreducibly social principle,” but does scarcely provide and 
explanation superior to the Austrian individualistic account.

Arrow is surely right when he stresses the role of “institutions” in 
price formation, and also when he notes that “tastes may be socially 
caused,” the “expectations are influence by others,” and that firms are 
“not individuals” (ibid.). Yet, merely pointing these matters out does 
not mean to demonstrate the limits of methodological individualism.6 
Individualistic theories of the origins and the effects of institutions, of 
the operation of firms, of the social influence on the formation of tastes 
and expectations can surely be offered, and they can only be challenged 

6This is equally true for Arrow’s (1994, p. 5) remark: “More generally, individual behavior is 
always mediated by social relations. These are as much a part of the description of reality as is 
individual behavior.”
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by showing that on the basis of “irreducibly social principles” superior 
explanations can be provided.

As “an especially significant case of an irreducibly social category in 
the explanatory apparatus of economics” (ibid., p. 1) Arrow cites the 
importance of information or “social knowledge,”7 by which he means 
“technical and other knowledge (that) exists in social forms: books or 
universities” (ibid., p. 7). Such knowledge, he claims, cannot be cap-
tured by “the individualist viewpoint about knowledge, that knowledge 
is held by individuals” (ibid., p. 6). As he puts it:

There are clear empirical problems with maintaining the individualist ori-
entation. Technical and other knowledge exists in social forms: books or 
universities … . These are examples of intended communication, though 
not purely individualistic as to recipients. Inference from the behavior of 
others is even less individualistic. (ibid., p. 7)

Again, merely pointing out that “knowledge exists in social forms” and 
that knowledge is inferred “from the behavior of others” is not equiv-
alent to demonstrating any inherent limitations of “an individualist 
viewpoint about knowledge” (ibid., p. 6), nor can one prove anything 
by posing the question: “Where does … new knowledge come from?” 
(ibid., p. 7).8

Probably no one has paid more attention to the “knowledge prob-
lem” than F. A. Hayek (Vanberg 2017), whose “The Use of Knowledge 
in Society” (Hayek 2014 [1945]) Arrow acknowledges, only to com-
ment that with his arguments on “the dispersed and tacit nature of 
knowledge” Hayek “has put obstacles in the way of a better understand-
ing of the generation of knowledge” (Arrow 1994, p. 6). When Arrow, 

7Arrow (1994, p. 2): “Limitations on individualistic methodology appear very strongly when con-
sidering the role of information.”
8Arrow (ibid., p. 7) posits that “it may be easier to think of information breeding information 
and to suppress the role of individuals.”
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in order to illustrate the significance of “social knowledge,” quotes 
Veblen’s phrase of “the accumulated experience of mankind” (ibid.,  
p. 6), readers familiar with Hayek’s work are reminded, of course, of the 
latter’s theory of cultural evolution the very point of which is to offer 
an individualistic account of the “accumulated experience embodied in 
traditions, tools and cultural artifacts of all kinds” (Vanberg 1994).

Finally, and particularly noteworthy in the present context, by 
pointing out “that the rules of the game are social” and by posing the 
question “Who sets the rules of real-life games?” Arrow (ibid., p. 5) 
apparently means to offer further proof of what he alleges to be inher-
ent limitations of methodological individualism. In light of the fact 
that an individualist account of social rules is at the very heart of James 
Buchanan’s research program of constitutional economics, and consid-
ering the above-mentioned case of Hayek’s theory of cultural evolu-
tion, one can only conclude that Arrow bases his verdict on the limits 
and scope of methodological individualism on a smaller sample of the  
literature than passing a strong judgment as he does would seem to 
require.

To sum up, the arguments Arrow provides in support of his claim 
that economists cannot be consistent methodological individualists but 
are required to employ “irreducibly social principles and concepts” can, 
on closer inspection, be shown not to provide any conclusive reason for 
abandoning the, in his own words, “touchstone of accepted economics 
that all explanations must run in terms of the actions and reactions of 
individuals” (ibid., p. 1). To reject Arrow’s claim that there are princi-
pal reasons preventing economists from being consistent methodologi-
cal individualists does not mean, of course, that in their actual practice 
economists have always lived up to what their “touchstone” requires. In 
fact, that they have been “bogged down in methodological confusion” is 
a charge that Buchanan (2000 [1968], p. 4) has levelled against his pro-
fessional peers, targeting in particular those areas of economic inquiry 
that deal with organized collective action, specifically with govern-
ment action. To advance a consistent individualist outlook at collective 
action, and government action in particular, is the important contribu-
tion James Buchanan has made to the discipline.
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Buchanan’s Political Economy: The Link Between 
Methodological and Normative Individualism

Political economy is about the application of economic theory to pol-
itics. Since economic theory is concerned with answering “what is”- 
questions while politics deals with “what should be” issues political 
economy faces the challenge of how to approach its subject, accepting 
Hume’s dichotomy. A political economy that confines itself to study-
ing the factual nature of observed politics can obviously evade this 
challenge. A political economy that seeks to employ the insights of eco-
nomic theory to provide advice on policy matters must face the chal-
lenge of how to stay within its role as positive science while passing 
judgments on policy issues. Buchanan makes clear that he considers his 
approach to political economy as belonging to the latter when he states:

Indeed the only purpose of science is its ultimate assistance in the devel-
opment of normative propositions. We seek to learn how the social world 
works in order to make it work ‘better,’ to ‘improve’ things; this is as true 
for physical science as it is for social science. (Buchanan 1962, p. 308)9

Buchanan views his research program of constitutional political 
economy as one that involves “both positive and normative elements” 
(Buchanan 1989, p. 93) and he describes himself as “a methodological 
and normative individualist” (ibid., p. 80). That he clearly sees what 
Arrow describes as “a link between methodological and normative indi-
vidualism” does not mean, however, that he rejects, as Arrow charges, 
“Hume’s dichotomy.” Even if his statements on this issue may not 
always be entirely unambiguous,10 Buchanan explicitly emphasizes the 

9See also Buchanan (1999a [1959], p. 196): “Propositions advanced by political economists must 
always be considered as tentative hypotheses offered as solutions to social problems.”
10See, e.g., Buchanan (1989, p. 93): “Some critics have often accused me of skirting dangerously 
close to, if not actually committing, the naturalistic fallacy, that of deriving the ‘ought’ from the 
‘is.’ I have never been concerned with such criticism directly because … in a certain sense we do 
derive ‘oughts’ from our conceptions of what ‘is’.”
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need to distinguish between “individualism as a method of analysis and 
individualism as a norm for organizing society ” (1962, p. 315), between 
a “methodological individualism that builds on individual choice as the 
basic unit of analysis” and a normative individualism “that locates the 
ultimate source of value exclusively in individuals” (2001a [1987], p. 9).

Buchanan makes clear that he considers both, methodological and 
normative individualism as meta-theoretical and meta-normative prin-
ciples, principles that define requirements social scientists must meet 
when they make positive claims or pass normative judgments. He 
speaks, in this sense, of methodological individualism as a “framework 
for conducting social science” (2001b [1989], p. 56) or “as a presuppo-
sition of inquiry” (1999a [1990], p. 391), defining “the constraints (the 
constitution) within which the scientific discussion is conducted” (ibid., 
p. 390). It requires that an

understanding of any social interaction process must be based on an anal-
ysis of the choice behavior of persons who participate in that process. 
Results that are predicted or that may be observed in social interaction 
must be factored down into the separate choices made by individuals. 
(2001b [1989], p. 56)

In an analogous sense Buchanan wants his normative individualism 
to be understood as “a self-imposed constraint” (2001d [1992], p. 23), 
as a requirement for how judgments on policy issues are to be justified. 
A political economy that seeks to provide advice on policy issues can-
not do so without presupposing some normative criterion against which 
to judge potential alternative policy measures. To adopt a particular 
criterion means to choose a specific focus for one’s inquiry into policy 
issues. It determines what one regards as problems that politics should 
or can address and which policy measures may count as suitable prob-
lem-solutions. Such choice is unavoidably based on a value judgment, 
a judgment about what one considers of interest, of relevance, etc. In 
this sense Buchanan comments on his “self-imposed constraint” of nor-
mative individualism: “I have no interest in structures of social interac-
tion that are non-individualist” (2001d [1992], p. 23). His interest is 
in exploring what can be said about policy issues if one starts from the 
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premise that the valuations of the individuals composing a polity should 
be taken as the source from which policy judgements are to be derived. 
As he puts it, his interest is in a theory of politics that starts from the 
premise that

(i)mprovement in the working of politics is measured in terms of the 
satisfaction of that which is desired by individuals, whatever this may 
be, rather than in terms of moving closer to some externally defined, 
supra-individualistic ideal. (1999a [1986], p. 461f.)11

Stated differently, Buchanan’s inquiry into politics starts from the prem-
ise that the individuals involved are to be respected as “the ultimate 
decision-making authority” (Buchanan and Tullock 1962, p. 6), as “the 
ultimate sovereigns in matters of social organization” (Buchanan 1999a 
[1991], p. 288), a premise he considers the defining attribute of a dem-
ocratic society. Normative individualism, he posits, “implies democracy 
in governance” (2001a [1987], p. 9).12

Adopting the premise of normative individualism is, as noted, nec-
essarily based on a value judgment. Judgments on policy issues that are 
made on the basis of this premise can, however, be kept entirely value- 
free. They are conditional value judgments or, in philosopher’s terms, 
hypothetical imperatives, judgements that are claimed to be true only 
if the presupposed normative standard is adopted. Such conditional 
value judgments can themselves be stated as purely positive claims that 
are subject to empirical and theoretical scrutiny like any other positive 
statement. They are proven false if a policy can be shown not to serve, as 
they claim, the self-declared interests of the individuals concerned. And 
they will, obviously, be of no interest to those who do not consider the 
chosen normative premise as a worthwhile starting point of inquiry.

11Buchanan (1999a [1990], p. 391) contrasts the premise of normative individualism with prem-
ises “implicitly or explicitly asserting the existence of some supra-individualistic source of evalua-
tion … God, natural reason, or the state.”
12Buchanan (1960, p. 4): “I consider the ‘individualistic’ assumptions to be the only appropriate 
ones for democratically organized societies.”—Buchanan (1999a [1990], p. 392): “(T)he whole 
of the constitutional economics research program rests squarely on a democratic foundation.”
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The “Maximization Paradigm” as “Fatal 
Methodological Flaw”

In a very early—in fact his second—publication Buchanan (1999a 
[1949]) criticized, as he described it in retrospect, the “still-dominant 
orthodoxy in public finance and welfare economics” (1999a [1986],  
p. 456) for adopting an “organismic framework” (1999a [1949], p. 132) 
in its outlook at politics. As he charged, to view the state “as a single 
organic entity” (ibid.), “a single decision-making unit acting for society 
as a whole” (ibid., p. 120) means to abandon in effect the individual-
istic approach economists traditionally apply in their study of market 
phenomena. Whereas the individualistic approach would require one to 
look at the state “as the sum of its individual members acting in a col-
lective capacity” (ibid., p. 119), in the “organismic theory” the state is 
ascribed a value scale of its own and is presumed to pursue collective 
ends “called ‘general welfare’ or ‘social utility’” (ibid.).13

In later publications, especially in his 1963 presidential address to 
the Southern Economic Association, Buchanan (1999a [1964]) dis-
cussed in more detail the question why economists came to apply 
simultaneously two categorically different methodological outlooks in 
their study of social phenomena, an individualist approach when ana-
lyzing individuals’ interactions in markets, and a collectivist perspective 
when looking at individuals acting collectively in politics. As he posits, 
part of the blame for such “methodological confusion” falls on Lionel 
Robbins’ influential definition of economics as “a science which studies 
human behavior as a relationship between ends and scarce means which 
have alternative uses” (Robbins 1932, p. 16).14 Because this definition 

13As Buchanan notes, in accusing the “orthodoxy” of adopting an “organismic framework” he 
does not mean to imply that this is by explicit choice but that “scholars working in fiscal anal-
ysis have developed constructions which become meaningful only upon some acceptance of an 
organic conception of the social group” (1999b [1958], p. 29).
14Buchanan (2001a [1975], p. 79): “Where did economics, as a discipline, take the wrong turn? 
My own suggestion is that Lionel Robbins marks the turning point. His book defined ‘the eco-
nomic problem’ as the location of maxima and minima.”—On the influence of Robbins’ defini-
tion in the profession, see, e.g., Backhouse and Medema (2009, p. 227ff).
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remains silent about “the identity of the choosing agent … for whom 
the defined economic problem exists,” Buchanan (1999a [1949],  
p. 30f.) argues, it is

by quite natural or normal extension that the economic problem moves 
from that one which is confronted by the individual person to that fac-
ing the larger family group, the business firm, the trade union, the trade 
association, the church, the local community, the regional or state govern-
ment, the national government, and finally, the world. (ibid., p. 31)

By so extending the notion of choice among alternative uses for scarce 
means from individual human beings to collectivities one implicitly 
presumes, Buchanan charges, “that collectivities choose analogously 
to individuals” (1999a [1990], p. 382), a presumption which, in turn, 
leads one to apply the standard ingredient of the economic model of 
man, the notion of rational, maximizing choice, to collective units, treat-
ing them as maximizers “of some appropriately selected objective func-
tion” (2001d [1976], p. 125).

The shift of the notion of rational choice from the individual to the 
collective level that Buchanan criticizes is exemplified in paradig-
matic fashion by Kenneth Arrow who, in his seminal Social Choice and 
Individual Values (1963 [1951]) expressly draws an analogy between 
“the usual utility analysis of the individual consumer … (and) rational 
behavior on part of the community” (ibid., p. 2). Keeping with “the 
traditional identification of rationality with maximization” (ibid., p. 3) 
this means, Arrow posits, that a community chooses from among avail-
able alternatives the one that, “according to its collective preferences … 
stands highest” (ibid., p. 2) in its preference ordering, just as individuals 
choose their most preferred option.

Taking up the theme of his 1949 publication Buchanan criticizes 
Arrow in his 1954 article “Social Choice, Democracy and Free Markets” 
(1999a [1954]) for his use of “the concept of social rationality” (ibid., 
p. 89), charging that attributing rationality to “the social group implies 
the imputation to that group of an organic existence apart from that 
of its individual components” (ibid., p. 92). It means, as he later put 
it, inappropriately to extend “the teleological model of the individual 
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maximizer to that for the community or collectivity as a unit” (1999a 
[1978], p. 256), an extension that “(c)areful attention to the basic indi-
vidualistic presupposition would prevent” (2001b [1989], p. 57).15

Buchanan targets in particular the fact that Arrow applies the meas-
uring rod of “social rationality” to markets as well as to politics, treat-
ing “the market mechanism” and “voting” equally as “methods by which 
social choices can be made” (Arrow 1963 [1951], p. 1).16 By viewing 
voting and the market mechanism as “special cases of collective social 
choice” (ibid., p. 3) Arrow misclassifies, so Buchanan charges, markets 
as if they were about choices to which the twin concepts of “rational-
ity” and “maximization” could be meaningfully applied. The market, he 
argues, “does not belong in the category of collective choice” (Buchanan 
1999a [1954], p. 90), it “does not call upon individuals to make a deci-
sion collectively at all” (ibid., p. 102). Accordingly, there is no reason 
in the first place to interpret outcomes that result from market pro-
cesses in categories of “rational choice” on part of the community.17 As 
Buchanan puts it:

The market or market organization is … the institutional embodiment of 
the voluntary exchange processes that are entered into by individuals in 
their several capacities. (1999a [1964], p. 38)

In the dominance of the “allocational or maximizing perspective” 
Buchanan locates the root cause of economists’ failure to recognize the 
illegitimacy of transferring the rationality concept from the level of 

15On the so-called “impossibility theorem” for which Arrow’s Social Choice and Individual Values 
became famous Buchanan (2001b [1989], p. 58) has commented: “Kenneth Arrow’s impossi-
bility theorem appeared surprising only to those who failed to understand the restrictive limits 
imposed by the individualistic presupposition.”
16Arrow (1963 [1951], p. 1): “In a capitalist democracy there are essentially two methods by 
which social choices can be made, voting typically used to make ‘political’ decisions, and the mar-
ket mechanism, typically used to make economic decisions.”
17Buchanan (1999a [1954], p. 101): “The market does not establish the optimum social state 
in the sense that individuals, if called upon to vote politically (act collectively) for or against the 
market-determined state in opposition to a series of alternatives would consistently choose it.”
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individual choice to the outcomes of market processes.18 As he charges, 
economists tacitly abandon their inherited methodological and norma-
tive individualism when they adopt the concept of “social rationality” or 
“collective rationality” and ascribe to collectivities “collective preferences” 
or values scales of their own. Even if those who construct collective 
value scales or measures of collective welfare claim that they are “respect-
ing individuals’ tastes” (Samuelson 1977, p. 83) or that their measure 
“depends on individual welfares” (Arrow 2010, p. 26), their constructs 
are, Buchanan submits, only seemingly individualistic. They treat “indi-
vidual values as the units of account to be used in deriving social wel-
fare functions” (1999a [1954], p. 119) instead of respecting individuals’ 
choices as “the ultimate source of evaluation” (2001b [1985], p. 245). Or, 
as Arrow (1963, p. 104) himself puts it, “individual values are the raw 
material out of which the welfare judgment is manufactured.”19

The project of aggregating “the multiplicity of individual preference 
scales” (Arrow 1969, p. 223) into a measure of social preference rests, 
Buchanan charges, on the unfounded claim that the “observing econo-
mist is … able to ‘read’ individual preference functions” (1999a [1959], 
p. 126).20 Against such claim he insists:

18Buchanan (1989, p. 82): “Given the dominance of the Robbins formulation in the economic 
theory of mid-century, it is not surprising that market solutions were often modeled as analogues 
to planning solutions to the resource allocation problem. Economists proceeded as if ‘the market’ 
embodied ‘social choices’ among alternative allocations of resources, choices that may be compared 
with those that might emerge from the monolithic decisions of a single planner.”—Buchanan 
(1999a [1964], p. 37): “If … the economist will look on the market order as a means of accom-
plishing the basic economic functions … (t)he ‘market’ becomes an engineered construction, a 
‘mechanism,’ an ‘analogue calculating machine,’ a ‘computational device’ … In this conception, 
the ‘market,’ as a mechanism, is appropriately compared with ‘government,’ as an alternative 
mechanism for accomplishing similar tasks.”
19Arrow (2010, p. 26): “Social choice theory strips down the properties of the members to their 
preference scales.”
20Buchanan (1999a [1959], p. 133): “Individual preferences, in so far as they enter the construc-
tion must be those which appear to the observer rather than those revealed by the behavior of the 
individuals themselves. In other words, even if the value judgments expressed in the function 
say that individual preferences are to count, these preferences must be those presumed by the 
observer rather than those revealed in behavior.”—Buchanan (1999a [1954]): “A necessary con-
dition for deriving a social welfare function is that all possible social states be ordered outside or 
external to the decision-making process itself. What is necessary, in effect, is that the one erecting 
the function be able to translate the individual values (which are presumably revealed to him) 
into social building blocks.”
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Utility is measurable, ordinally or cardinally, only to the individual 
 decision-maker. It is a subjectively quantifiable magnitude. While the 
economist may be able to make certain presumptions about ‘utility’ on 
the basis of observed facts about behavior, he must remain fundamentally 
ignorant concerning the actual ranking of alternatives until and unless 
that ranking is revealed by the overt action of the individual in question. 
(1999a [1959], p. 126)21

Accordingly, respecting individuals’ values can for Buchanan mean 
nothing other than to respect individuals as “the ultimate decision- 
making authority” (Buchanan and Tullock 1962, p. 6) in social matters 
from whose choices any legitimacy to decide or act on behalf of collec-
tive units must be derived.22

The reasons for economists’ failure to consistently adhere to 
their inherited methodological and normative individualism can in 
Buchanan’s view be clearly identified. According to his verdict, “the 
maximization paradigm … is the fatal methodological flaw in modern 
economics” (1979, p. 281). With his 1949 article in which he argued 
for replacing the “organismic” approach to fiscal theory with an indi-
vidualistic outlook Buchanan embarked on the project of expound-
ing a consistently individualistic economic theory, in particular an 
Individualistic Theory of Politics,23 a project that would remain a core 

21Buchanan (2001a [1988], p. 62): “(T)he values or interests of individuals are the only values 
that matter for the quite simple reason that these are the only values that exist. Such terms as 
‘national goals,’ ‘national interest,’ and ‘social preference’ are confusing at best.”
22The difference between respecting individuals’ choices and respecting individuals’ preferences, 
emphasized by Buchanan, is implied when A. Sen (1986, p. 217f.) comments: “We can also 
distinguish between the problem of aggregating individual interests … and that of aggregating 
individual judgments on some social matter. … Similarly, the individual preference might be 
expressed by the persons themselves (e.g. by voting), or guessed by someone doing the aggrega-
tion exercise (e.g. by a Planning Commission arriving at a plan for the country by taking note of 
the interests of each group, or a person making a social welfare judgment by assessing what he 
sees to be the interests of different people).”
23Buchanan (1999a [1979], p. 48): “The basic units are choosing, acting, behaving persons rather 
than organic units such as parties, provinces, or nations. Indeed, yet another label for the sub-
ject matter here is ‘An Individualistic Theory of Politics’.”—Buchanan (2000 [1968], p. 6): “We 
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concern of his research efforts throughout his career. Significant fruits of 
these efforts were his co-founding of public choice theory and his found-
ing contribution to constitutional economics, the first as a purely positive 
political economy applicable to political systems of any kind, whether 
democratic, autocratic, or totalitarian, the latter as an applied political 
economy that explores what can be said about politics if one starts from 
the premise of a normative individualism, understood as the premise of 
“individuals as ultimate sovereigns.”

Individual Choices and Emergent Social 
Outcomes

The “organismic and the individualistic approaches to fiscal theory” 
(1999a [1949], p. 132) that he contrasted in his 1949 article Buchanan 
characterizes in the following terms:

The organismic framework gives a much more complete normative 
behavior pattern for the fiscal authority. Since the government is the basic 
entity, the fiscal theory reduces to a statement of an applied maximization 
problem. (ibid.)

The focus is completely shifted in the individualistic theory. The individ-
ual replaces the state as the basic structural unit. The state has its origin 
in, and depends for its continuance upon, the desires of individuals to 
fulfill a certain portion of their wants collectively. The state has no ends 
other than those of its individual members and is not a separate deci-
sion-making unit. State decisions are, in the final analysis, the collective 
decisions of individuals. (ibid., p. 122f.)

should try to derive a theory of individual behavior in the political process … When I looked 
around at all this, some dozen years ago, I was surprised to find that a theory of individual behav-
ior in political process did not exist, and that only a few scattered attempts had been made to cre-
ate one. … Since that time, since 1954 roughly speaking, I have been, in the on-and-off manner 
of academic custom, working within this broadly defined area of research. That is to say, I have 
been exploring, along with various colleagues and co-workers, some of the aspects of a theory of 
individual behavior in political choice.”
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The difference between the two outlooks at government has significant 
implications for the direction into which research efforts are guided. 
Approaches that apply the notions of rationality and maximization to 
collectivities focus attention on how alternative social outcomes among 
which the community or collectivity is presumed to be able to choose 
may be compared in terms of “social preferences” or measures of “social 
welfare,” with the aim of identifying the one that ranks highest on the 
social preference scale. By contrast, an individualistic approach that 
requires to explain social phenomena in terms of individuals’ choices 
focuses attention on the process through which social outcomes are 
brought about by individuals’ choices and their combined effects.

There is, obviously, a categorical difference between processes in 
which individuals participate as independently choosing actors, con-
strained only by general rules of conduct that apply equally to all, and 
processes in which individuals participate as members of on organ-
ized collectivity, subject to the rules according to which the organiza-
tion operates, rules that define, among other things, how individual 
choices translate into decisions counting as decisions of the collectiv-
ity as a whole.24 Yet, notwithstanding the differences between the two 
processes, paradigmatically represented by market processes and politi-
cal decision-making, Buchanan’s research agenda requires that both be 
analyzed within the same individualistic methodological framework. 
In both processes, he posits, social outcomes as such are not, and can-
not be, chosen, they emerge from the multiplicity of choices made by 
the individuals involved.25 There exists in neither of the two a choosing 
agent to whose rational-maximizing choice the resulting social outcome 
could be attributed.

24The contrast between the two processes corresponds to F. A. Hayek’s (1973, p. 35ff.) distinction 
between “two kinds of order,” spontaneous order and organization.
25Buchanan (2000 [1968], p. 4): “I define the economy precisely in the same way that I defined 
government. It is the complex of institutions that emerges as a result of the behavior of individual 
persons who organize themselves to satisfy their various objectives, privately as opposed to col-
lectively. Thus, the economy and the government are parallel sets of institutions, similar in many 
respects, and, of course, intersecting at many separate points.”—Buchanan (1989, p. 92): “There 
is no categorical distinction between the economic and the political process; inquiry in each case 
centers on the choice behavior of individuals who act, one with another.”
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That outcomes are not chosen is obvious for market processes or, 
more generally, for processes of spontaneous social coordination which 
have been the principal subject of economics since its classical origins. 
As an offspring of the Scottish moral philosophy, classical econom-
ics drew attention to the un-intended social consequences of individ-
ual action, to social phenomena that are, in Adam Ferguson’s word, 
“the results of human actions, but not of human design” (Hayek 2014 
[1967]).26 The explanatory logic of the “invisible-hand paradigm” is the 
characteristic feature of the analytical outlook with which economists 
approach their subject. From such perspective, so Buchanan argues, the 
market is viewed as

the institutional embodiment of the voluntary exchange processes that are 
entered into by individuals in their several capacities. … It is a setting, 
an arena in which we, as economists, as theorists (as ‘onlookers’), observe 
men attempting to accomplish their own purposes, whatever they may 
be. (1999a [1964], p. 38)

The social outcomes that result in this arena

are ‘chosen’ by no one …; the aggregative results do not lend themselves 
to evaluation in terms of … rational choice models … applicable only to 
the individual’s selection among options. (2001b [1989], p. 57)

That, as Buchanan claims, social outcomes are not, and cannot be cho-
sen, is surely less obvious when we move from the realm of market-type 
processes of spontaneous coordination into the realm of deliberately 
coordinated action where the “visible hand” of collective choice replaces 
Adam Smith’s “invisible hand.” The notion of collective choice or action 
implies the presence of a collectivity that counts as a decision-making 
and acting unit, as testified by the fact that as legal entities they can 
be held liable for damages caused by actions or decisions attributed to 

26Buchanan (2001b [1989], p. 57): “The discovery and elaboration of this principle were the 
crowning achievement of the eighteenth-century moral philosophers, from whose work econom-
ics, as a discipline, emerged.”
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them. To be sure, the point of Buchanan’s claim is not to deny that it is 
meaningful to speak of organized collectivities such as polities, corpo-
rations, associations, unions, clubs, etc. as acting and decision-making 
units. His point rather is that in both realms, markets and politics or, 
more generally, spontaneous order and organization, “individual per-
sons are the basic component units (2000 [1968], p. 4) and the ulti-
mate choice makers,”27 and that collective action—no less than market 
processes—must be “factored down into the participatory behavior of 
individual members” (1999a [1990], p. 383). As he puts it:

In my vision of social order … individual persons are the ultimate deci-
sion-makers, and if we want to discuss governmental decision processes 
we must analyze the behavior of individuals as they participate in these 
processes. (2000 [1968], p. 4)

Buchanan does not object to recognizing organized collectivities as 
decision-making and acting units. He only criticizes the “extension of 
the choice calculus from the individual to collectivities” (1999a [1990], 
p. 383) that is implied when collective action is analyzed in categories of 
rationality and maximization.28 Against such extension he argues:

An economic theory that remains essentially individualistic need not have 
become trapped in such methodological straight jacket. If the maximiza-
tion exercise is restricted to explanation-understanding of the individual 
who makes choices, … there is no difficulty at all in analyzing individ-
ual choice behavior under differing institutional settings and in predicting 
how these various settings will influence the outcomes of the interaction 

27Buchanan and Tullock (1962, p. vi): “Human beings are conceived as the only ultimate choice 
makers in determining group as well as private action. Economists have explored in considera-
ble detail the process of individual decision-making in what is somewhat erroneously called the 
‘market sector.’ Modern social scientists have, by contrast, tended to neglect the individual deci-
sion-making that must be present in the formation of group action in the ‘public sector’.”
28Koppl (1992, p. 294): “(T)here is partial equilibrium modeling wherein ‘firms’ are given math-
ematical or graphical representations as profit maximizers and ‘households’ are similarly treated as 
utility maximizers. This strand of Post-Marginalist analysis is, of course, widely practiced. It is the 
meat and potatoes of the practicing economist.”
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process. … Comparative analysis should allow for predictions of possible 
differences in the characteristics of the results that emerge from market 
and political structures of interaction. (1999a [1986], p. 458)

For instance, when Buchanan notes that “a corporation does not 
‘choose’ alternatives” (2001b [1989], p. 56) this is not meant to say 
that corporations cannot be regarded as decision-making units, it is 
simply meant to emphasize that “the choices of individuals, acting as 
agents for the corporation, are the relevant subjects of meaningful 
inquiry” (ibid.).29 One must carefully distinguish between the claim 
that organized collectivities exist as units of action in the social world, 
a claim perfectly compatible with a methodological individualism, and 
the explicitly or implicitly drawn inference that they can be viewed as 
‘rational actors,’30 an inference that amounts to shifting from an indi-
vidualist to an organicist methodological framework.31 “Careful atten-
tion to the basic individualistic presuppositions,” Buchanan (2001b 
[1989], p. 57) argues, would prevent such illegitimate inference. Even if 
the collectivity is the unit on behalf of which choices are made,

the only genuine choices made are those of the individuals who partici-
pate in the decision process. … From this participation by separate per-
sons, the decision rule or institution generates an outcome … No one 
‘chooses’ this outcome, however, and it is an error of major proportion 

29In this sense one must also interpret statements such as this one: “Only individuals choose and 
act. Collectivities, as such, neither choose nor act, and analysis that proceeds as if they do is not 
within the accepted scientific canon. Social aggregates are considered only as the results of choices 
made and actions taken by individuals” (Buchanan 2001a [1987], p. 8).
30Rubin’s (1997) discussion of the contrast between economists’ declared methodological indi-
vidualism and their practice of treating firms and other collectivities as rational actors is in parts 
ambiguous because of the failure carefully to distinguish between speaking of “collective entities 
as making decisions, adopting strategies” (ibid., p. 1437) and “ascribing rational behavior to the 
firm” (ibid.).
31Buchanan (2001b [1989], p. 57): “There may exist settings in which the collective seems to 
confront a selection among alternatives. The decision process must generate a single result from 
among several options available. The political unit, the state, must (1) go to war, or (2) maintain 
peace. It is natural linguistic usage to refer to the state as ‘choosing’ among the options, and from 
this to infer directly that the decision process of the state should exhibit the rationality properties 
of the individual.”
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to attribute to the choosing process, as such any rationality precepts. 
(ibid., p. 58)32

Organized collectivities are units of decision-making and action in 
the sense that decisions made or actions taken by individual members 
are counted as decisions or actions of the collectivity, as testified by 
the fact that, as legal entities, collectivities can be held liable for dam-
ages caused by such decisions or actions. Every organized collectivity 
operates de facto under a formal or informal constitution, i.e. a set of 
rules that determine who among its individual members is authorized 
to participate in decisions counting as decisions of the collectivity, and 
which actions of its members are taken on behalf of the collectivity. As 
Buchanan notes:

Clubs, trade unions, corporations, parties, universities, associations – 
these and many more, exist, and operate under constitutions that are 
amenable to scientific inquiry. (1999a [1990], p. 384)33

Individualistic accounts of the operation of organized collective entities 
must focus on their formal or informal constitution that define the rules 
of the processes through which individual members’ choices and actions 
translate into collective decisions and actions. Approaches that treat col-
lectivities as “organic entities” Buchanan charges with neglecting

the most important problem of all, that is, the manner in which collec-
tive decisions actually are made. In a society governed by some authoritar-
ian and benevolent ruler, the organic approach might prove helpful. But 
societies of the Western world are not constructed in that way. Collective 
decisions are made through a complex and involved process of discussion, 

33On the notion of organizations as “constitutional systems”, see Vanberg (1994 [1992]) and 
Vanberg and Buchanan (2000 [1986]).

32Buchanan and Tullock (1962, p. 32): “Under the individualistic postulates, group decisions rep-
resent the outcome of certain agreed-on rules for choice after the separate individual choices are 
fed into the process. There seems to be no reason why we should expect these final outcomes to 
exhibit any sense of order which might … be said to reflect rational social action.”
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individual voting, representation in legislative assemblies, and, finally, 
some administrative discretion on the part of officials periodically elected 
or appointed. No individual anywhere in the decision-making chain can 
place himself in the role of the despot, and each will necessarily be limited 
in his information. (1999b [1958], p. 117)

Looking back, decades later, at his 1954 critique of Kenneth Arrow’s 
Social Choice and Individual Values Buchanan blames himself for hav-
ing given too much away by charging Arrow only for applying the 
notion of social choice to the outcomes of market processes, instead he 
“should have recognized that the very notion of social choice is an ana-
lytical mirage” (1995, p. 142), that is inapplicable to the outcomes of 
collective, political decision-making processes as well. Buchanan iden-
tifies two reasons why the notion, central to social choice theory, of a 
choice among “social states” is inapplicable to political outcomes no less 
than to market outcomes.34 Firstly, wherever political decisions are not 
dictated by a single autocrat but are co-determined by a group of indi-
viduals, it is the decision-rule in place that determines how a collective 
decision is to be derived from the separate individual votes. The second 
reason why political outcomes emerge rather than being chosen applies to 
the limiting case of a single autocratic ruler no less than to committee- 
decisions, namely that what is, and can only be, directly chosen are 
 specific policy measures, measures that may or may not produce the out-
come the autocratic ruler or the committee intends to achieve. In order 
to be practically implemented such measures require the active involve-
ment of agents whose behavioral discretion can impossibly be limited 
to zero and, furthermore, the results they produce will depend on the 
behavioral responses of individuals who are affected by them. If only 

34According to Arrow (1963 [1951], p. 67), the “most precise definition of a social state would be 
a complete description of the amount of each type of commodity in the hands of each individual, 
the amount of labor to be supplied by each individual, the amount of each productive resource 
invested in each type of productive activity, and the amounts of various types of collective activ-
ity, such as municipal services, diplomacy and its continuation by other means, and the erection 
of statues of famous men.”—Sen (1970, p. 152) defines a social state as “a complete description 
of society including every individual’s position in it.”
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for this reason, because of the inescapable behavioral discretion on part 
of the individuals involved, “a social state cannot be chosen, whether 
by a single person with authority or by a group of persons who might 
try to make collective decisions through some rule” (1995, p. 144). As 
Buchanan concludes:

A central proposition is that spheres of behavioral adjustment exist that 
are beyond control. … Acceptance of this starting point implies that the 
observed outcomes of all social interaction processes, that is, all social 
states, must always be understood to be emergent from the separate 
choices made by behaving units, each one of which chooses the most pre-
ferred option available from alternatives along the dimension of adjust-
ment assigned. (ibid., p. 148f.)35

The only feasible objects of social choice are, Buchanan emphasizes, 
specific policy measures and the rules to which individuals are subject, 
be it in their private capacity as market participants or in their public 
capacity as participants in the political process, the latter choice being 
the principal means by which as members-citizens of political bodies 
they may hope to systematically shape the patterns of outcomes resulting 
from the multiplicity of their choices in markets and in politics. Again, 
in Buchanan’s words:

That which may be chosen or selected in some social choice process is an 
assignment of rights, separately, to participants in interaction, or, in alter-
native terminology, a set of rules that specify the separate domains for the 
exercise of choice, and action, by the participants. Given any assignment, 
the simultaneous exercise of choice by the participants will generate an 
emergent social state or, more generally, a predicted pattern of possible 
states. (ibid., p. 144)

35Buchanan (1995, p. 142): “My basic proposition is that, in any social setting, individuals … 
retain personal control over actions along at least some minimal set of dimensions of behavioral 
adjustment. Once this elementary fact is accepted as a positive description of social reality, the 
logical fallacy involved in any analysis of choices among social states stands clearly exposed. Social 
choice, in any meaningful sense, must be behaviorally multidimensional.”
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Individual Sovereignty, Democracy  
and the Common Good

If economists, as Arrow (1987, p. 124) notes, have taken for granted 
“that alternative policies should be judged on the basis of consequences 
for individuals,” they have mostly specified this presupposition as 
requiring them to “respect” individuals’ values or preferences as “units 
of account” in their calculation of social or collective preferences. As 
indicated above, in Buchanan’s assessment, this practice amounts to 
bringing an “organicist conception in by the back door” (Buchanan 
and Tullock 1962, p. 13), because, even if it is derived from individual 
values, the collective measure so constructed is treated as a normative 
standard in its own right, separable from individuals’ preferences.36 A 
consistent normative individualism, Buchanan insists, requires econo-
mists to respect individuals as “ultimate decision-makers” (2000 [1968], 
p. 4) and not as mere metering stations from which they “read” the 
 utility-data they need for their calculations. It is this normative presup-
position on which Buchanan’s approach to constitutional political econ-
omy is based.

The normative premise that individuals are to be respected as the ulti-
mate decision-makers is, so Buchanan emphasizes, nothing other than 
the normative foundation of the democratic ideal, the ideal of a politi-
cal order in which the “ultimate decision-making authority” (Buchanan 
and Tullock 1962, p. 6) rests with the individual members of the con-
stituency.37 In this sense, the research program of constitutional polit-
ical economy explores the normative requirements and the factual 
working principles of “an individualistic society which governs itself 

36In fact, Buchanan objects to the very notion of “utility functions” that can be identified sepa-
rately from actual choices and be used as the basis on which “social preferences” may be calcu-
lated. He posits “that not even individuals have well-defined and well-articulated objectives that 
exist independently of choices themselves. Introspectively, we must realize that we do not” (1999a 
[1979], p. 258).
37In characterizing his theoretical outlook Buchanan (1975, p. 2) notes: “The approach must be 
democratic, which … is merely a variant of the definitional norm of individualism.”
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through the use of democratic political forms” (1999b [1958], p. 29).38 
In studying such a society it is entirely misplaced to judge alternative 
policy measures by invoking “the idea of the ‘group’ or the ‘whole’ as a 
sentient being” (ibid.) with its own value scale, be it called social wel-
fare, social utility or public interest. Buchanan takes care, though, to 
point out that in rejecting the notion of “‘the public interest’ as some-
thing that exists independently of the separate personal or private inter-
ests of the individual members of the community” (1999c [1967],  
p. 221) he does not mean to say that the notion of a ‘public interest’ 
can have no meaning in an individualistic-democratic society. What he 
insists on is that such concepts must be defined in ways compatible with 
the normative presupposition of individuals as the ultimate decision- 
making authorities.

Among individuals who as free and equal persons engage in social 
transactions or cooperative arrangements with each other the concept 
of “public interest” can have meaning only if it refers to interests that 
all participants have in common. And the only conclusive test of such 
commonality of interest is the voluntary agreement of all parties to the 
transaction or arrangement in question. In their study of markets econ-
omists have always, implicitly if not explicitly, taken the participants’ 
voluntary agreement as criterion of “efficiency” in market transactions 
or, in other words, as indicator of the fact that these transactions are 
mutually beneficial to the parties involved. It is, Buchanan argues, noth-
ing less than a requirement of consistency that economists must apply 
the agreement criterion equally to arrangements of organized collective 
action in markets as well as in politics.39 On the definition of “effi-
ciency” as “that which tends to emerge from the voluntary agreement 
among persons in the relevant group” Buchanan notes:

38Buchanan (1999c [1967], p. 174f.): “If the analyst chooses to work within the confines of 
the democratic model, he must commence at the level of the individual citizen-voter, and he is 
obliged to explain how the choices of the citizen-voter are translated into collective decisions.”
39Buchanan (1999a [1986], p. 463): “The political analogue to decentralized trading among indi-
viduals must be that feature common over all exchanges, which is agreement among the individu-
als who participate. The unanimity rule for collective choice is the political analogue to freedom 
of exchange of particular goods in markets.”
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This definition becomes the only one possible unless it is presumed that 
the subjective evaluation of individuals is objectively known to external 
observers or that the evaluations relevant to efficiency are to be divorced 
from individual evaluations altogether. (2001c [1986], p. 322)

As far as organized collectivities are concerned that are formed within 
the market arena, such as, for instance, business firms or private asso-
ciations, economists will surely agree that what qualifies as “common 
good” must serve the common interests of all participants, and that the 
relevant test of such commonality of interest is observed agreement. 
According to Buchanan, the same holds true for the public arena, for 
organized political action. The claim that a policy measure serves the 
public or general interest can in a democratic polity only mean that it 
serves the common interests of all citizens, and the only conclusive test of 
such claim is observed agreement. As he puts it:

If we reject the notion that there must exist a public or general interest 
apart from that of the participants, we are necessarily led to the conclu-
sion that only upon unanimous consent of all parties can we be absolutely 
assured that the total welfare of the group is increased. (2000 [1968],  
p. 10)40

Even if consistent adherence to a normative individualism requires one 
to apply the agreement criterion to organized collective action, pri-
vate and public, as well as to market exchange, at least in the case of 
large-size collectivities its practical relevance in guiding collective action 
seems to be rather limited. It is obvious that with increasing group-size 
conflicting interests will make reaching agreement on the various par-
ticular issues a collectivity may have to deal with increasingly unlikely, 
such that, if practiced as decision rule, the unanimity requirement 
would extremely limit the collectivity’s ability to act. Addressing this 
issue Buchanan argues:

40Buchanan has on many occasions emphasized that in developing his views on the significance 
of the agreement criterion in fiscal theory he was “influenced strongly by the thinking of Knut 
Wicksell” (2000 [1968], p. 10).—For more detailed references, see Vanberg (2018).
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It is precisely at this stage that the individualistic model can rescue the 
‘public interest,’ indirectly, through the essential separation between the 
constitutional and the operational stages of political decision. (2001b 
[1966], p. 255)

To separate the constitutional and the operational stages or levels of 
political—and, more generally, collective—decision-making means to 
draw attention to the fact that, while the individual members of poli-
ties or collectivities are likely to disagree on how particular cases should 
be decided, they may well have a common interest in—and be, there-
fore, able to agree on—general rules for how to deal with certain types 
of recurrent issues. A case in point is the prominent place the major-
ity rule occupies in virtually all member-governed organizations and, in 
particular, in democratic polities. The difficulties to work out, and even 
more so the inability to reach agreement in instances in which a col-
lective decision is called for may well provide a rational reason for all 
members of a polity or collectivity to agree on adopting a decision-rule 
requiring less than unanimity, such as simple majority rule, recogniz-
ing that thereby they must accept the risk of decisions being made that 
go against their interests.41 In this sense and contrary to wide-spread 
perception, majority decisions should not be counted as a definitional 
or generic attribute of democracy but, as Buchanan puts it, “must be 
viewed primarily as a device for breaking a stalemate and for allowing 
some collective action to be taken” (1999a [1954], p. 95).

Shifting the focus from the operational level of choice to the choice 
of rules allows, as Buchanan points out,

some reconciliation of the purely individualistic and the public interest 
conception of political order. If the choosing individual is placed in the 
position of selecting among institutions, among alternative rules of the 

41Buchanan (2001b [1966], p. 255): “The center of attention becomes the mental calculus of the 
individual as he is confronted with a choice among alternative rules for the reaching of subse-
quent political decisions – that is to say, as he is confronted with a genuinely constitutional issue. 
The individual does not know, nor is he able to predict, what particular issues will be presented 
subsequent to the adoption of the rule.”
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game, and if he cannot predict with any degree of accuracy his own par-
ticular position on subsequent rounds of play, his own private interest  
will … lead him to choose rules that will be efficient for the group, taken 
as a whole. And consensus among all members on a common set of rules 
becomes conceptually or potentially possible. The analysis suggests, there-
fore, that if individuals are appropriately placed in positions where they 
are required to choose ‘constitutionally,’ they can be led, by their own 
self-interest, to act as if they are furthering the general or public interest 
in some properly meaningful sense. (1999c [1967], p. 221f.)42

As indicated, Buchanan likes to illustrate the motivational difference 
between choosing among alternative options in particular instances and 
choosing among alternative rules for dealing with issues of a certain 
kind by drawing an analogy to ordinary games in which

the player does not know, at the time when he must agree with fellow 
players on the rules under which the game shall be played, what par-
ticular set of rules will be privately most beneficial to him in subsequent 
rounds of play. … The inherent uncertainty in choice among rules makes 
consensus among separate players much more likely to be attained than 
might otherwise be expected. … (I)f no prospective player can predict 
his own position in the various rounds of play anticipated, consensus on 
rules moves within the realm of possibility. (1999c [1967], p. 220f.)

The important implication of adopting a constitutional approach to the 
issue of what may count as public or common interest in politics and 
in collective action generally is that it draws attention to the nature of 
the process through which social outcomes are brought43 about instead 

42Buchanan (2001b [1966], p. 255): “It is necessary to distinguish sharply between day-to-day 
political decision-making, where the struggle often does reduce simply to that among conflict-
ing individual-group interests, and ‘constitutional’ decision-making, where individuals may be 
thought of as participants in choices of rules under which subsequent day-to-day decisions are 
to be made. … (A)t this stage, it becomes possible to reconcile separate individual interests with 
something that could, with some legitimacy, be called the ‘public interest’ were it not for the con-
fusion that this particular usage might generate.”
43Buchanan and Tullock (1962, p. 285): “(T)he ‘public interest’ becomes meaningful only in 
terms of the operation of the rules for decision-making.”
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of attempts to judge such outcomes directly in terms of constructs like 
“social welfare” or “collective preferences.”

That a consistent normative individualism necessarily leads one, for 
the reasons discussed above, to adopt a constitutional perspective has 
also important implications for the role the political economist can play 
as advisor in democratic polities. While welfare economists may claim 
authority to advise on particular policy measures on account of their 
predicted effects on aggregate social welfare, their “self-imposed con-
straint” prohibits constitutional political economists from providing 
any such advice. They may, like their fellow economists, inform citizens 
and policy-makers on the predictable factual consequences of alterna-
tive policy measures, but the normative presupposition of individuals 
as ultimate decision-making authority does not allow them to pass any 
judgment on the “social desirability” of these consequences separate 
from, and independent of the evaluations the individual members of the 
respective collectivities express themselves in their actual choices. Rather 
than advising citizens or their political representatives on what policies 
to adopt in particular instances, the constitutional political economist’s 
advice focuses instead on proposals for how the rules by which political 
decisions are made and executed may be improved in terms of how suit-
able they are in enabling citizens to realize their common interests. In 
Buchanan’s words:

(T)he task for the constitutional political economist is to assist individ-
uals, as citizens who ultimately control their own social order, in their 
continuing search for those rules of the political game that will best serve 
their purposes, whatever they might be. (1999a [1986], p. 467)44

44Buchanan (1999a [1986], p. 461f.): “Improvement in the working of politics is measured in 
terms of the satisfaction of that which is desired by individuals, whatever this may be … There 
is no criterion through which policy may be directly evaluated. … The focus of evaluative atten-
tion becomes the process itself, as contrasted with end-states or outcome patterns. ‘Improvement’ 
must, therefore, be sought in reforms in process, in institutional change that will allow the 
operation of politics to mirror more acutely that set of results that are preferred by those who 
participate.”
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Consistent Individualism  
and Consistent Liberalism

In lieu of a summary I want to conclude by drawing attention to the 
implications that Buchanan derives from the normative presupposi-
tion of “individuals as sovereigns” for an adequate understanding of the 
political ideal of classical liberalism. In its standard interpretation this 
ideal accords primacy to the political ideal of individual liberty, under-
stood as “freedom under the law” (Hayek 1960, p. 153). Individual lib-
erty, so understood, is tantamount to private autonomy, it means “that 
what we may do … is limited only by the same abstract rules that apply 
equally to all” (ibid., p. 155). Such characterization of individual liberty 
raises, of course, the question of where the rules or laws that define what 
individual liberty entails derive their authority or legitimacy from. Or, 
in other words, since these rules or laws may define the scope and limits 
of individual liberty differently, the question arises as to how the merits 
of potential alternative legal-institutional frameworks might be assessed. 
It is this question, the question of “the ultimate justification for regimes 
of social interaction” that, Buchanan charges, “advocates of a free soci-
ety embodying the maximal exercise of individual liberties have often 
neglected” (1999a [1991], p. 281).

As far as transactions or collective arrangements are concerned 
that individuals conclude as private-law subjects within a given legal- 
institutional framework, the question of justification or legitimacy finds 
a straightforward answer from a classical liberal perspective. Legitimacy 
derives from the voluntary agreement of the parties to the respective 
transactions or collective arrangements. Yet, the contracts voluntarily 
concluded within a given framework of rules and laws can surely not 
confer legitimacy on the framework itself.45 In other words, the value 

45The contrary claim is implied when Rothbard (1956, p. 250) argues: “The free market is 
the name for the array of all the voluntary exchanges that take place in the world. Since every 
exchange demonstrates a unanimity of benefit for both parties concerned, we must conclude that 
the free market benefits all its participants.”
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of individual liberty as private autonomy cannot provide the normative 
source from which the framework that defines its scope and limits could 
derive its legitimacy. Accordingly, a liberalism that focuses on the value 
of individual liberty as private autonomy faces the challenge of needing 
a normative criterion for judging alternative legal-institutional frame-
works, frameworks that may specify the scope and limits of private 
autonomy quite differently.

A consistent liberalism, so Buchanan posits, must answer this chal-
lenge extending the very criterion it applies in judging the legitimacy of 
transactions and collective arrangements individuals conclude in their 
capacity as private law subject, namely voluntary agreement, to the level 
at which the “rules of the game” are either explicitly chosen or inher-
ited as part of a socio-cultural tradition. This means that a consistent 
liberalism must, as Buchanan argues, supplement its emphasis on indi-
vidual liberty by recognizing the principle of individual sovereignty as a 
fundamental normative premise, i.e. the premise that individuals are to 
be respected not only in exercising their private autonomy but also as 
“the ultimate sovereigns in matters of social organization”. It means that 
the ultimate source from which the rules and institutions within which 
individuals deal with each other as private law subjects derive their legit-
imacy can only be the voluntary acceptance of these rules and institu-
tions by those who are subject to them. As Buchanan explains:

The justificatory foundation for a liberal social order lies, in my under-
standing, in the normative premise that individuals are the ultimate sov-
ereigns in matters of social organization, that individuals are the beings 
who are entitled to choose the organizational-institutional structure under 
which they will live. In accordance with this premise, the legitimacy of 
social-organizational structures is to be judged against the voluntary 
agreement of those who are to live or are living under the arrangements 
that are judged. The central premise of individuals as sovereigns does 
allow for delegation of decision-making authority to agents, so long as 
it remains understood that individuals remain as principals. The prem-
ise denies legitimacy to all social-organizational arrangements that 
negate the role of individuals as either sovereigns or principals. On the 
other hand, the normative premise of individuals as sovereigns does 
not provide exclusive normative legitimacy to organizational structures  
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that – as, in particular, market institution – allow internally for the most 
extensive range of separate individual choice. Legitimacy must also be 
extended to ‘choice-restricting’ institutions so long as the participating 
individuals voluntarily choose to live under such regimes. (1999a [1991], 
p. 288)46

There exists an obvious tension between the two normative premises, 
individual liberty and individual sovereignty, that, as Buchanan posits, 
a consistent liberalism must simultaneously honor, at least as we move 
from ideal cases in which rule-regimes and their reforms are voluntarily 
agreed upon by virtually all members of the respective collectivity to the 
common reality of democratic polities in which the “rules of the game” 
are chosen non-unanimously, by simple or qualified majority rule. If 
the practiced decision-rules enjoy the voluntary agreement of a polity’s 
citizens-members respecting individuals’ sovereignty requires liberals to 
accept the outcomes they produce even if they curtail individual lib-
erty. Peacock and Rowley (1972) point to this tension when they note 
that, on the one hand, the “liberal values individual freedom above all 
other social objectives and will not easily consent to the restriction of 
such freedom” (ibid., p. 480) and observe, on the other hand, that it 
“is essential to liberalism … that all men should have the same share in 
making the law even when such a system of government results in illib-
eral policy action” (ibid., p. 481).

Peacock and Rowley in effect implicitly argue, as Buchanan does 
more explicitly, that liberals are required to assign the premise of indi-
vidual sovereignty priority over the premise of individual liberty in the 
sense that the former is a matter of principle while the latter is a matter of 
prudence. The premise of individual sovereignty is a constitutive, indis-
pensable attribute of an association among individuals who respect each 

46Buchanan (1996 [1995], p. 267f.): “What is the ultimate maximand when the individual con-
siders the organization of the political structure? … (T)his maximand cannot be summarized as 
the maximization of (equal) individual liberty from political-collective action. … A more mean-
ingful maximand is summarized as the maximization of (equal) individual sovereignty. This 
objective allows for the establishment of political-collective institutions … So long as one’s agree-
ment to such political action is voluntary, the individual’s sovereignty is protected even though 
liberty is restricted.”
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other as equals. Its recognition by all can be demanded on account of 
the principles that define the terms of membership in such association. 
By contrast, recognition of the premise of individual liberty liberals can-
not simply demand from their fellow citizens as a matter of principle, 
but only on prudential grounds, by seeking pointing out the advantages 
they can expect from a “constitution of liberty.” This is, in essence, the 
conclusion Peacock and Rowley draw when they state:

The liberal, therefore, will abide by the decisions arrived at by majority 
rule while exercising all reasonable means of persuasion available to him 
… to alter the preferences of those who would encourage illiberal policies, 
and, in particular, those who are concerned with extending further the 
scope and power of the state. (ibid.)
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Introduction

James Buchanan (1979, p. 184) says, “In a summary definition, public 
choice is the analysis of political decision-making with the tools and 
methods of economics.” When Buchanan won the Nobel Prize in eco-
nomics in 1986, the Nobel committee cited “his development of the 
contractual and constitutional bases for the theory of economic and 
political decision-making.”1 The Nobel committee’s citation empha-
sized his constitutional project more than the public choice frame-
work that uses economic methods to analyze political decision-making. 
Buchanan’s constitutional project is perhaps best summarized in the title 
of his 1975 book, The Limits of Liberty: Between Anarchy and Leviathan. 
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Buchanan, a self-described classical liberal, saw value in freedom for its 
own sake in addition to its value underlying institutions that lead to 
economic prosperity. He viewed government as necessary for the pres-
ervation of liberty but at the same time recognized that a government 
with enough power to protect people’s rights must be constrained from 
using that power to violate people’s rights. Thus, the limits of liberty 
lie between anarchy and Leviathan, and Buchanan’s constitutional pro-
ject was to identify the constitutional rules and institutions that would 
preserve liberty. This chapter applies Buchanan’s summary definition of 
public choice to analyze his constitutional project.

Much of Buchanan’s constitutional analysis rests on a framework 
of hypothetical consent to evaluate constitutional rules. This frame-
work offers insight into the welfare characteristics of those rules, but 
often does not take the next step to apply a public choice analysis to 
see how real-world political decision-making processes could produce 
welfare-enhancing rules. Buchanan and Tullock (1962, Chap. 6) present 
a generalized economic theory of constitutions based on the idea that 
citizens weigh a trade-off between external costs and decision-making 
costs and could unanimously agree to a less-than-unanimous collective 
decision-making rule. Buchanan (1975a) establishes hypothetical unan-
imous agreement in a renegotiation from anarchy as a benchmark for 
evaluating constitutional rules. These frameworks establish the possibil-
ity of agreement under hypothetical circumstances, but do not take the 
next step of investigating potential real-world political institutions in 
which these agreements could take place. Doing so applies the ideas of 
public choice to Buchanan’s constitutional project.

Buchanan, who attributes his general framework of analysis to 
Wicksell (1967), says (1975b, p. 385) “Wicksell admonished econo-
mists for their failure to recognize the elementary fact that collective or 
public-sector decisions emerge from a political process rather than from 
the mind of some benevolent despot.” Yet Buchanan’s constitutional 
project rarely extends to the real-world political process. Emphasizing 
that idea, Buchanan (1975b, p. 391) says “The economist must recog-
nize that collective outcomes emerge from a complex political process 
in which there are many participants.” Buchanan’s constitutional pro-
ject often relies on hypothetical participants in hypothetical situations 
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rather than framing his analysis within real-world political institutions. 
Buchanan’s constitutional project is both ambitious and worthwhile. 
A promising avenue for advancing Buchanan’s constitutional project is 
to more explicitly apply public choice analysis to it—that is, to apply 
economic analysis to the actual political processes that produce consti-
tutional rules.

Politics as Exchange

Buchanan’s constitutional project is based heavily on depicting politics 
as exchange. Taking a public choice approach and applying the methods 
of economics to analyze political decision-making, Buchanan (1979, 
p. 26, emphasis in original) says that economics should “… concentrate 
on exchange rather than choice.” Comparing an analysis of an individ-
ual choosing among alternatives to a group of individuals engaging in 
collective economic activity, Buchanan (1979, p. 28) says, “The fact 
of association requires that a wholly different, and wholly new, sort of 
behavior take place, that of exchange, trade, or agreement.”

Again taking a public choice approach, Buchanan observes that 
sometimes individuals will be better able to accomplish their ends 
through collective action. Buchanan (1979, p. 34) says, “Economics is 
the study of the whole system of exchange relationships.” That would 
include collective action taken by government. “What I should stress 
is the potentiality of exchange in those sociopolitical institutions that 
we normally regard as embodying primarily coercive or quasi-coercive 
elements.”2

It is worth emphasizing that Buchanan explicitly applies this “politics 
as exchange” framework to government institutions that are normally 
regarded as coercive. Everyone can be better off if they agree to rules 
that sometimes impose costs on themselves, because they benefit from 

2Buchanan (1965) illustrates the benefits of collective action in his exposition of a theory of 
clubs. While the paper refers to clubs, its framework easily extends to governments and provides 
one rationale for a federal system of government, because the optimal “club” size for different col-
lectively provided goods will be different.
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those rules that also constrain the actions of others. Buchanan (1962b) 
observes that little insight is gained by applying the Pareto principles to 
demonstrate the advantage of market exchanges of goods and services. 
Because individuals have an incentive to engage in mutually advanta-
geous exchange, within a given institutional framework, a Pareto opti-
mum is produced almost tautologically. Buchanan (1962b, p. 341) says 
“… the Pareto criterion is of little value when employed solely to clas-
sify ‘results’ defined with respect to the orthodox economic variables… 
the criterion must be extended to classify social rules which constrain 
the private individual behavior that produces such results.” Political 
exchange takes place when people collectively agree to a welfare- 
enhancing set of rules.

Buchanan (1962b, p. 353) goes on to say that “… the operation of 
alternative rules can only be evaluated in terms of predicted results, and 
the Pareto construction can be helpful in this process. At the level of 
application to the social constitution, to the evaluation of the ‘rules of 
the game,’ the Pareto criterion serves, however, a function that it cannot 
possibly serve in the more standard usage. Unless the observing econ-
omist is assumed to be omniscient, his classification of a final position 
as nonoptimal can never be more than a conjectural hypothesis that is 
impossible to test.” Agreement among the individuals involved, whether 
in a market setting or in collective decision making, provides the evi-
dence that agreed-upon outcomes are welfare enhancing.

Buchanan (1962b, p. 348) notes that optimal institutions may at 
times produce specific results that appear nonoptimal when removed 
from the context of the institution, using the example of traffic signals. 
If a driver comes upon a red light and no other traffic is approaching 
the intersection, it appears suboptimal for the driver to have to stop. Yet 
in the larger context, where traffic signals provide order for potentially 
conflicting traffic, the institution provides results that enhance welfare. 
Thus, analyzing an individual outcome, such as the driver stopped at 
the light with no conflicting traffic, misrepresents the value of the insti-
tution that caused the driver to stop.

Buchanan applies the methods of economics to depict the develop-
ment of constitutional rules within an exchange process. The exchange 
takes place as people bargain to design the rules of social interaction 
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that bind them all. While those rules may impose costs on people in 
specific post-constitutional settings, such as when they must stop at traf-
fic lights when no other traffic is approaching an intersection, they agree 
to the rules because they are better off in a situation in which people 
follow the rules than in a situation in which there are no rules at all.3

Buchanan (1949) says that government should not be viewed as a 
mechanism for maximizing some measure of social  welfare—taking 
Samuelson (1947) as an example of the approach he recommends 
against—but should be viewed as an organization that allows indi-
viduals to accomplish ends collectively that could not be undertaken 
individually. Buchanan (1949, p. 496) objects to analysis that views 
the state “… as a single organic entity…” and says “… the state is rep-
resented as the sum of its individual members acting in a collective 
capacity. … These two approaches have not been clearly separated or 
distinguished in the literature of government finance.” Buchanan (1949, 
p. 498) says “The state has no ends other than those of its individual 
members and is not a separate decision-making unit. State decisions are, 
in the final analysis, the collective decisions of individuals.”4

Two Challenges Facing Buchanan’s 
Constitutional Project

Buchanan’s constitutional project is built on this idea of politics as 
exchange. People can agree on constitutional rules that make them 
all better off. Some sets of rules are Pareto-superior to others, and 
Buchanan’s project is to look for those rules that can make everybody 
better off, the evidence being that those who are bound by the rules 
agree with them. Note that constitutional rules, as Buchanan sees them 
and as they are being analyzed in this chapter, are the formal rules that 

3Individuals might agree to be coerced, following Hochman and Rodgers (1969). Their argument 
is that everyone might be better off if everyone is forced to abide by the same rules.
4Note, however, that despite Buchanan’s depiction of politics as exchange and the parallels he 
notes between political exchange and market exchange, Buchanan (1954) also notes significant 
differences between resource allocation in markets versus government.
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govern people’s interactions with each other and enable them to under-
take collective action. They may or may not be codified in a written 
constitution, but are formal constraints on people’s behavior.5 While 
Buchanan’s constitutional project works within the framework of pol-
itics as exchange, the fact is that not only did most people not agree 
to the constitutional rules that bind them, they did not even have the 
opportunity to agree. One challenge facing Buchanan’s constitutional 
project is reconciling the coercive nature of government with his politics 
as agreement framework. A second challenge is reconciling his norma-
tive constitutional leanings with his self-described classical liberal polit-
ical values.

Defining constitutional economics, Buchanan (1990, p. 1) says, 
“The emphasis on the choice of constraints distinguishes this research 
program from conventional economics, while the emphasis on coop-
erative rather than conflictual interaction distinguishes the program 
from much of conventional political science.” This frames the first chal-
lenge Buchanan faces in his constitutional project. He is attempting to 
develop a framework within which people cooperate to agree on the 
constitutional rules that constrain them. Buchanan’s project takes on a 
clearly normative orientation because he depicts desirable constitutional 
rules as those to which people would agree, not those to which they 
actually have agreed, and does not claim that the actual constitutional 
constraints people face would meet his criterion of agreement.6

Buchanan goes on to state (1990, pp. 2–3, emphasis in original), “In 
ordinary or orthodox economics, no matter how simple or how com-
plex, analysis is concentrated on choices made within constraints that 
are, themselves, imposed exogenously to the person or persons charged 
with making the choice. … Constitutional economics directs ana-
lytical attention to the choice among constraints.” Buchanan evaluates 

6Yeager (1985, 2001) offers insightful criticisms of this aspect of Buchanan’s constitutional 
project.

5Formal rules are those that apply third-party sanctions when they are violated, as for example 
when government fines or jails rule violators. Informal rules govern interpersonal interactions 
through customs, habits, or agreements without third-party sanctions. See Williamson (2000) for 
a good discussion of formal and informal institutions.
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constraints based on whether they would command agreement among 
those on whom they are imposed.

The second challenge Buchanan faces is reconciling his norm of 
agreement with his classical liberal political views. Buchanan uses the 
benchmark of consent or agreement to evaluate constitutional rules, 
and the challenge is that people might agree to illiberal rules. Buchanan 
(2000, 2005a, b) explicitly identifies himself as a classical liberal. He 
says (2005a, p. 98) “classical liberalism sketches out a world as I should 
like to bring into being were I granted omnipotence.” He further 
remarks (2000, p. 117), “A motivating element [underlying classical lib-
eralism] is, of course, the individual’s desire for liberty from the coercive 
power of others—an element that may be almost universally shared.” 
This is consistent with his (1975a) title that places liberty between anar-
chy and Leviathan. His constitutional project, which rests on the norm 
of agreement, could conflict with his classical liberal views that rest on 
the norm of freeing individuals from the coercive power of others.

These two challenges—applying the norm of agreement to groups 
that did not actually agree, and reconciling Buchanan’s two norms of 
liberty and agreement—are significant, but will be set aside here to con-
sider the actual process by which constitutional rules are created, inter-
preted, and enforced. This chapter analyzes the degree to which actual 
political processes that produce constitutional rules satisfy Buchanan’s 
norms of agreement and liberty.

Buchanan’s Constitutional Project

Chapter 6 of Buchanan and Tullock’s The Calculus of Consent, titled 
“A Generalized Economic Theory of Constitutions,” lays the intellectual 
foundation for Buchanan’s constitutional project. They emphasize the 
unanimity criterion’s importance for identifying desirable constitutional 
rules, noting that (1962, p. 72) “The only means whereby the individ-
ual can insure that the actions of others will never impose costs on him 
is through the strict application of the rule of unanimity for all deci-
sions, public and private.” They go on to say (1962, p. 81) “that the 
rule of unanimity does possess certain special attributes, since it is only 
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though the adoption of this rule that the individual can insure himself 
against the external damage that may be caused by the actions of other 
individuals, privately or collectively.”

Buchanan and Tullock (1962, p. 88) emphasize the importance 
of unanimous agreement, saying. “This single decision-making rule 
acquires a unique position in the whole analysis which suggests that if 
costs of decision-making could be reduced to negligible proportions, 
the rational individual should always support the requirement of unan-
imous consent before political decisions are finally made.” They go on 
to say (1962, p. 89), “Only the unanimity rule will insure that all exter-
nal effects will be eliminated by collectivization.”7 They reemphasize 
this point (1962, p. 96), saying “The individualistic theory of the con-
stitution that we have been able to develop assigns a central role to a 
single decision-making rule—that of general consensus or unanimity.” 
Again they say (1962, p. 72), “The only means whereby the individual 
can insure that the actions of others will never impose costs on him is 
through the strict application of the rule of unanimity for all decisions, 
public and private.”

Buchanan and Tullock introduce decision-making costs that are 
involved in collective decisions and say (1962, p. 75) that an individual 
will “try to choose a decision-making rule that will minimize the total 
expected costs that he must incur, both the costs imposed on him by 
the collective decisions taken adversely to his own interests and those 
which he will incur as a decision-maker.” Recognizing both of these 
costs, Buchanan and Tullock (1962, p. 75) say, “represents the ‘gains 
from trade’ that the individual expects to result from his entering into 
a ‘political exchange’ with his fellows for this category of decisions.” 
They conclude that individuals could unanimously choose to adopt a 
less-than-unanimous decision rule for certain decisions.

A significant point to recognize is that after Buchanan and Tullock 
emphasize the importance of unanimous agreement in both pub-
lic and private decisions, they argue that in theory people could agree 

7Buchanan (1962a) also discusses external political costs as the costs that majority rule decision- 
making imposes on the minority.
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to less-than-unanimous decision rules for certain decisions to offset 
 collective decision-making costs. However, the unanimous agreement 
is purely hypothetical. They do not argue that people actually have 
agreed to the less-than-unanimous decision rules, and they do not argue 
that there are collective decision-making institutions that could facili-
tate such an agreement. In their generalized economic theory of con-
stitutions, unanimous agreement, while important, is hypothetical. 
Meanwhile, less-than unanimous decision rules are a feature of real-
world political institutions.

Buchanan (1975a) deals further with the issue of hypothetical unani-
mous agreement, but still leaves agreement within a hypothetical frame-
work and does not examine political institutions that would facilitate 
consensus on constitutional rules. Buchanan (1975a) develops a con-
tractarian framework based on Hobbes (1651) within which individu-
als explicitly escape from a Hobbesian anarchy in which life is a war of 
all against all by agreeing to a social contract consisting of rules that all 
would agree to if the existing constitutional rules were renegotiated. The 
conceptual experiment is that individuals imagine themselves returning 
to a state of Hobbesian anarchy where there are no rules and from there 
renegotiating a social contract. The social contract then consists of those 
provisions which would command unanimous agreement.

This conceptual experiment offers a criterion for evaluating actual 
constitutional rules: would people agree to them if the existing set of 
rules were wiped away and a new set renegotiated from Hobbesian anar-
chy? Buchanan (1975a, pp. 6–7) says of The Calculus of Consent, “The 
framework for analysis was necessarily contractarian, in that we tried to 
explain the emergence of observed institutions and to provide norms for 
changes in existing rules by conceptually placing persons in idealized 
positions from which mutual agreement might be expected. … I have 
come to be increasingly disturbed by this basically optimistic ontol-
ogy. … Zero-sum and negative-sum analogues yield better explanatory 
results in many areas of modern politics…”

Buchanan (1975a, p. 8) then raises a question about the applicability 
of the politics as exchange analogy, saying, “So long as collective action 
is interpreted largely as the embodiment of individual behavior aimed 
at securing the efficiency attainable from cooperative effort, there was 
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a natural tendency to neglect the problems that arise in controlling the 
self-perpetuating and self-enhancing arms of the collectivity itself. The 
control of government scarcely emerges as an issue when we treat col-
lective action in strictly contractarian terms. Such control becomes a 
central problem when political power over and beyond plausible con-
tractarian limits is acknowledged to exist.” After laying out his social 
contractarian model, Buchanan (1975a, p. 161) notes that even under 
democratic institutions, Leviathan government can escape constitu-
tional constraints. “Democracy may become its own Leviathan unless 
constitutional limits are imposed and enforced.”

Buchanan himself expresses some doubt about whether his con-
ceptual experiment is consistent with the real-world political pro-
cess, but nonetheless bases his constitutional framework on it. Within 
Buchanan’s conception of unanimity, negative-sum outcomes can only 
arise in the absence of unanimity—in the absence of consensus.8 This 
suggests a reason to evaluate Buchanan’s constitutional framework 
against real-world political institutions. In political decision-making, 
some people agree to them, but most people do not. Are there political 
mechanisms that can create outcomes that would resemble those that 
would be generated with actual unanimous agreement?

Buchanan’s Emphasis on Constitutional Rules

Buchanan’s constitutional project focuses on optimal rules for con-
straining Leviathan government. The criterion for deciding whether 
rules are optimal is whether they would command unanimous agree-
ment. Brennan and Buchanan (1980) use this constitutional frame-
work to develop rules that have the potential to constrain government 
from using its power to tax to exploit the citizens it taxes, depict-
ing government as a revenue-maximizing monopoly. Brennan and 

8People might agree to policies that make them worse off if they inaccurately forecast the results 
of those policies. It is easy to imagine situations in which after the fact, people would say “If I 
knew that this would be the result, I never would have agreed.” Buchanan’s hypothetical unani-
mous agreement rules this out by assuming people know their own interests.



26 A Public Choice Analysis of James M. Buchanan’s …     587

Buchanan (1980, p. 20) justify this, saying “The monopoly-state model 
of government may be acknowledged to be useful, not necessarily 
because it predicts how governments always, or even frequently, work, 
but because there are inherent tendencies in the structure of govern-
ment to push it toward that sort of behavior implied in the monopo-
listic model, tendencies that may emerge in settings where constraints 
are wholly absent.” Their focus is on deriving rules that can constrain a 
Leviathan government, not the institutional processes that could pro-
duce these rules.

In a follow-up volume sub-titled “constitutional political economy,” 
Brennan and Buchanan (1985) further develop the idea that a frame-
work of agreed-upon constitutional rules provides a foundation for 
individual interaction that can avoid zero-sum and negative sum out-
comes. Brennan and Buchanan (1985, p. 5) reference Hobbes to say 
that we benefit from a set of rules that govern people’s interactions with 
each other because “…without them we would surely fight. We would 
fight because the object of desire for one individual would be claimed 
by another. Rules define the private spaces within which each of us can 
carry out our own activities.” Brennan and Buchanan (1985, p. 2) note, 
“If rules influence outcomes and if some outcomes are ‘better’ than oth-
ers, it follows that to the extent that rules can be chosen, the study and 
analysis of comparative rules and institutions become proper objects of 
our attention.”

That last sentence is a good statement of Buchanan’s constitutional 
project. It is an analysis of comparative rules and institutions to con-
strain government and protect people’s rights, with the decisive norma-
tive factor being whether the rules and institutions would command 
general agreement. The institutions Buchanan refers to are the rules and 
enforcement mechanisms, not the collective decision-making processes 
that produce them. Buchanan’s constitutional project can be developed 
and extended by applying his public choice approach to those decision- 
making processes that produce the rules.

Buchanan and Congleton (1998) look further into the design of 
constitutional rules that would meet with a consensus of approval by 
citizens. They extend Hayek’s (1960) generality principle to apply to 
political decisions, arguing that rules that apply generally rather than 
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discriminatorily will be more likely to meet Buchanan’s unanimity 
criterion, and that durable constitutional rules that will apply to spe-
cific situations in the future, when an individual’s specific situation is 
less certain, will also be more likely to gain widespread approval. Think 
again about the traffic light example. People will approve of this method 
of regulating traffic because on average they expect to benefit, even 
though in some specific future situations they may find themselves wait-
ing at a red light when there is no conflicting traffic. Certain types of 
rules are more likely to receive consensus approval than others.

Buchanan’s constitutional project has been heavily oriented toward 
identifying constitutional rules that protect individual rights, that facil-
itate productive collective action among individuals, and that constrain 
Leviathan government from abusing its power. Buchanan’s criterion for 
identifying rules that satisfy those goals has consistently been consen-
sus—unanimous agreement—among those who are governed by the 
rules. The use of agreement as the criterion marks an important advance 
over the neoclassical welfare economics criterion of Pareto optimality in 
that it directly links individual choice to the selection of constitutional 
rules. Optimal rules are not those chosen by an omniscient benevolent 
despot implementing the welfare-maximizing policy indicated by an 
economic model, but are those chosen by consensus among the people 
who will be governed by them.

Some Issues with Buchanan’s Contractarian 
Framework

Recognizing the impracticality of actually getting everyone to agree, 
Buchanan’s agreement criterion was a hypothetical one. In principle, 
people would agree under certain hypothetical circumstances. Buchanan 
(1975a) imagines a return to a Hobbesian anarchy where there are no 
rules, and rules pass his hypothetical unanimity test if people would 
agree to those rules in a renegotiation from anarchy. If rules pass this 
test of hypothetical agreement, Buchanan views them as meeting his 
requirement of unanimity.
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A number of issues could be raised regarding this framework. One 
is that because one set of rules applies to everybody, nobody will get 
the complete set of rules he or she prefers. People will have to accept 
some rules they might not like in order to get other rules they do. 
Holcombe (2014) notes that if one compares the status quo in almost 
every place in the world today with Hobbesian anarchy, the status quo 
clearly dominates, so in that sense, Buchanan’s criterion says everyone 
agrees with the rules of the status quo, because they would choose it 
over Hobbesian anarchy. Another issue, Holcombe (2011) discusses, is 
that because Buchanan’s agreement is hypothetical, his argument can 
always be used to justify the status quo. People who say they do not 
agree might just be trying to be free riders, in the sense of Hochman 
and Rodgers (1969). Even if they say they are not in agreement, the 
Buchanan argument that they would agree in a renegotiation from anar-
chy could be used to say that conceptually they are in agreement even if 
they say they disagree.

Consider the Buchanan and Wagner (1977) argument that people 
would agree to a balanced budget amendment. According to Buchanan 
(1975a), people agree to the social contract if they would agree in a 
renegotiation from Hobbesian anarchy. Now consider whether peo-
ple would rather live in today’s society, with massive budget deficits, or 
return to Hobbesian anarchy. If people would prefer the status quo to 
Hobbesian anarchy, then deficit finance is a part of the social contract, 
using Buchanan’s criterion.

These issues arise because of the hypothetical nature of Buchanan’s 
criterion for agreement. Because of the hypothetical nature of agree-
ment, Buchanan’s constitutional project discards to a substantial degree 
the public choice approach to analyzing political decision-making. 
While his approach does connect (hypothetical) individual preferences 
to constitutional rules, it does not analyze the actual political process by 
which constitutional rules are developed. The remainder of this chapter 
sets aside problems that arise from the hypothetical nature of agreement 
in Buchanan’s constitutional project to look at the actual political pro-
cesses that produce constitutional rules.
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The Choice of Rules

Buchanan’s framework stops short of fully applying the tools of public 
choice to the selection of constitutional rules, because it relies on a 
hypothetical model of agreement. While Buchanan’s framework does 
not imply that optimal rules are those that would be chosen by an 
omniscient benevolent despot, he relies on an equally hypothetical cri-
terion in which everybody agrees to the rules. As a matter of fact, not 
only are constitutional rules determined through a process in which 
most people are not given the option of approving them, the process 
for selecting constitutional rules could never be designed so that every-
body would have the option of agreeing. All but the smallest groups 
have too many members to make agreement among all of them feasible. 
Buchanan and Tullock (1962) emphasize the decision-making costs that 
make unanimous agreement excessively costly in post-constitutional 
decision-making, and that same argument applies to constitutional 
decision-making. It would not be possible for everyone to participate, 
because decision-making costs would be too high.

Buchanan’s constitutional project points toward a destination regard-
ing a set of constitutional rules. That destination is a constitution that is 
unanimously supported by those who live under its rules. One dimen-
sion in which this constitutional project can be advanced is to apply 
public choice analysis to seek institutional mechanisms that can move 
toward that destination of unanimously agreed-upon rules. Because it 
is not feasible to implement a process by which everyone agrees, that 
benchmark of unanimous agreement is as far removed from reality as 
the benchmark of Pareto optimality. Public choice uses the methods 
of economics to analyze the way the political process actually works, 
not how one would hope it works. Buchanan’s constitutional project 
can be advanced by applying public choice analysis to the institutional 
mechanisms that design constitutional rules. A public choice approach 
must set aside hypothetical benchmarks to analyze the actual process 
by which constitutional rules are created. How can political institu-
tions be designed so that they produce rules that would be approved by 
everybody?
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A Public Choice Approach to Constitutional 
Decision-Making

Buchanan and Tullock (1962, pp. 132–145) discuss the potential 
 efficiency gains from logrolling, which is an important institutional fea-
ture that determines both post-constitutional collective decisions and the 
determination of constitutional rules. Logrolling is political exchange, 
and political exchange can produce value, just as with market exchange, 
because parties to an exchange participate only because they perceive 
that they benefit. Buchanan’s unanimity criterion for evaluating consti-
tutional rules builds on this idea, because unanimous agreement with 
the rules means that everyone benefits from their collective adoption. 
An issue is that while one could imagine rules to which everyone would 
agree, in practice unanimous agreement could never occur because of 
what Buchanan and Tullock (1962) label decision-making costs.

Buchanan’s constitutional project can be fruitfully developed by tak-
ing a public choice approach to evaluating institutions that create con-
stitutional rules, which means applying economic methods to analyze 
the actual process by which constitutional rules are designed, rather 
than using hypothetical criteria like Pareto optimality or renegotiation 
from Hobbesian anarchy to evaluate those rules. Buchanan’s benchmark 
of hypothetical agreement is at odds with the public choice methodol-
ogy. Public choice analyzes actual collective decision-making processes 
rather than hypothetical ideal processes that have no real-world paral-
lel. Buchanan objects to the neoclassical welfare economics approach 
that (often implicitly)9 assumes that policy decisions will be made by an 
omniscient benevolent despot, but the same objection could be raised 
toward constitutional rules that might be approved in a hypothetical 
unanimous agreement. A productive way to advance Buchanan’s consti-
tutional project would be to apply public choice analysis to the process 
by which constitutional rules are actually developed in the real world.

9The assumption of an omniscient benevolent despot often is made explicitly, however, in the 
form of “the planner’s problem.” The planner is assumed to have all the information in the model, 
and is assumed to be willing and able to implement an optimal solution.
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A public choice approach begins with the observation that not every-
body participates in the design of constitutional rules. There are an elite 
few who design constitutional rules, and the masses are largely left out 
of the process. There are solid economic reasons for this. Following 
Buchanan and Tullock (1962), decision-making costs would be exces-
sively high if everyone participated. The Coase (1960) theorem lends 
insight into the process by which constitutional rules are designed. One 
way to state the Coase theorem is that in the absence of transaction 
costs, resources are allocated to their highest-valued uses. This will be 
the case because if there are no transaction costs standing in the way 
of mutually advantageous exchange, the people who value resources 
the most will buy them. Applied to political decision-making, this 
means that when transaction costs are low enough to facilitate political 
exchange, resources will be allocated to maximize their value to those 
who participate in the exchanges.

Now consider Buchanan and Tullock’s (1962) discussion of the 
potential efficiency gains of logrolling in the context of the Coase theo-
rem. Those who are able to engage in political bargaining because trans-
action costs are low can bargain to maximize the value of those political 
exchanges to those in the bargaining group. If everybody was able to 
participate in the bargaining process, Buchanan’s unanimity criterion 
would be satisfied and the result would be optimal constitutional rules. 
However, high decision-making costs, to use Buchanan and Tullock’s 
(1962) terminology, are transaction costs that prevent everyone from 
participating in political exchange. A few people face low transaction 
costs and are able to bargain, while most people face high transaction 
costs and are prevented from engaging in political bargaining.

Legislators are able to bargain with each other because they face low 
transaction costs, and lobbyists buy their way into the low-transaction 
cost group and are also able to bargain so their interests are repre-
sented in the design of public policy. Most people face high transaction 
costs and cannot participate in the political bargaining process. 
Applying the Coase theorem, people can be divided into two groups: 
a low-transaction cost group whose members can bargain with each 
other to produce public policy, and a high-transaction cost group whose 
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members are unable to enter the bargaining process. This idea has been 
well-recognized for more than a century. Marx and Engels (1948) called 
those groups the bourgeoisie and the proletariat, political scientists and 
sociologists have referred to them as elites and masses (Bentley 1908; 
Mills 1956), and more recently those groups have been referred to as the 
1% and the 99%. In economic terms, the bourgeoisie, the elite, the 1% 
are the members of the low-transaction cost group, and the proletariat, 
the masses, the 99% are members of the high-transaction cost group.

Who Makes Constitutional Rules?

A public choice approach to constitutional decision-making must rec-
ognize that an elite few are in the position of actually designing consti-
tutional rules. Even the design of the Constitution of the United States, 
that provided the inspiration for Buchanan and Tullock (1962), was 
designed by an elite few who were selected to attend the Constitutional 
Convention, and perhaps equally significantly, were able to attend. The 
Constitutional Convention extended from May through September 
of 1787, an entire growing season, which made it impossible for most 
people in an agrarian economy to participate, even if they wanted to. 
The Convention was shrouded in secrecy, as Holcombe (2002) explains, 
preventing anyone but a few delegates from participating in its design. 
Beard (1913) concludes that the Constitution was designed by elites to 
further their own interests.

Congleton (2011) draws similar conclusions about the development 
of the constitutions of European governments. He describes a pro-
cess whereby different elites negotiated based on their interests, which 
resulted in an evolving constitutional framework based on the relative 
powers of each group. Members of the masses have some voice because 
they can participate in interest group politics, and they do get to vote, 
as Wittman (1989, 1995) notes. And, Becker (1983) concludes, the leg-
islature can act as a political marketplace in which competing interests 
are weighed against each other. However, individuals have an incentive 
to free ride off the efforts of others, Olsen (1965) notes, and Downs 
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(1957) argues that individuals tend to be rationally ignorant regarding 
politics, because they realize that their actions will have no influence on 
political outcomes. The masses have no influence because they are in the 
high-transaction cost group.

A public choice approach to constitutional decision-making recog-
nizes that actual constitutional rules are not unanimously approved; 
they are designed by an elite few who bargain with each other to design 
the rules for their benefit. Sometimes the rules that benefit the elite also 
benefit the masses. Other times, rules that benefit the elite impose costs 
on the masses.

Public choice clearly recognizes that public policy often benefits some 
at the expense of others. The rent-seeking literature (Tullock 1967; 
Krueger 1974) depicts some people as receiving rents by imposing costs 
on others. The literature on regulatory capture (Stigler 1971) depicts 
some people as capturing the regulatory process for their benefit, at 
the expense of others, and interest group theory (Olson 1965) explains 
how concentrated interests are able to generate benefits for themselves 
by imposing costs on the masses. The elite—the members of the low- 
transaction cost group—are the people who receive the rents, who cap-
ture regulatory agencies, and who are the concentrated interests who 
benefit at the expense of others. These same insights that public choice 
has developed and applied to post-constitutional decision-making also 
apply to the development constitutional rules. The elite few design 
them, but they apply to everyone.

The first step in a public choice analysis of constitutional decision- 
making is to recognize that constitutional rules can never be agreed to 
by everyone who is subject to them, except when the size of the group 
is very small. High transaction costs prevent everyone in a large group 
from participating. Even if everybody votes to accept them, this falls 
short of actual agreement because, first, the masses are only able to vote 
on the alternatives offered them by the elite, so they are left out of the 
bargaining process, and second, as Wicksell (1967) and Buchanan and 
Tullock (1962) explicitly recognize, actual unanimous agreement is 
infeasible in all but the smallest groups anyway. Constitutional rules are 
designed by the elite and imposed on the masses.
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Constraining Government

Buchanan’s constitutional project is heavily oriented toward designing 
rules to constrain government—to prevent it from becoming a 
Leviathan that violates individual rights, and that uses excessive power 
to reduce the welfare of individuals subject to its authority in other 
ways. The project points toward a set of rules that can constrain govern-
ment effectively, so that acts in the best interest of those it governs. The 
project is worthwhile, but to ultimately succeed, it must go beyond just 
enumerating a set of rules to consider how they will be (1) interpreted 
and (2) enforced.

In the real world, rules are always subject to interpretation. Consider 
the First Amendment to the Constitution of the United States, which 
states, “Congress shall make no law respecting an establishment of reli-
gion, or prohibiting the free exercise thereof; or abridging the freedom of 
speech, or of the press, or the right of the people peaceably to assemble, 
and to petition the government for a redress of grievances.” More than 
two centuries after that constitutional rule was written, every part of it 
remains subject to continual reinterpretation. The role of government’s 
interactions with religious organizations, what speech people are allowed 
to engage in, what the press may publish, conditions under which peo-
ple are permitted to assemble, and ways in which they may petition for 
a redress of grievances all remain controversial and subject to interpreta-
tion. Every other aspect of the Constitution of the United States could 
be subject to similar questions, and unwritten constitutional rules that 
constitute the social contract are vaguer still.10 Formal models give unam-
biguous answers. In the real world, rules are subject to interpretation.

10Buchanan and Devletoglou (1970) object to student protests of the 1960s that opposed the 
Vietnam war and the military draft, and that opposed racial segregation. One might argue that 
they were assembling to petition their government to redress their grievances, or in Buchanan’s 
(1975a) terms, arguing that those things they were protesting were injustices that would not be 
a part of a social contract renegotiated from anarchy. Similarly, Buchanan and Wagner (1977) 
argue that a balanced budget rule has been a part of the implied social contract that, now that it 
is routinely violated, should be added to the written Constitution; yet the actual political process 
routinely agrees to deficit finance.
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A public choice approach to constitutional rules must recognize that 
those who interpret and apply them are members of the elite. Thus, 
constitutional political economy must go beyond simply finding a set of 
rules to which everyone would hypothetically agree. It must also address 
the issue that those who interpret and apply the rules are in a position 
to do so in ways that favor themselves. When Brennan and Buchanan 
(1980, p. 20) say “The monopoly-state model of government may be 
acknowledged to be useful, not necessarily because it predicts how gov-
ernments always, or even frequently, work, but because there are inher-
ent tendencies in the structure of government to push it toward that 
sort of behavior implied in the monopolistic model, tendencies that 
may emerge in settings where constraints are wholly absent,” they must 
recognize that simply making rules is insufficient constraint on govern-
ment. To meet Buchanan’s criterion of hypothetical unanimous agree-
ment, they must also be objectively interpreted and enforced.

Enforcement is at least as big a challenge as designing the rules in 
the first place. Given the rules, two options suggest themselves: demo-
cratic accountability, and checks and balances within the government. 
Holcombe (2018) concludes that democratic accountability is an inad-
equate method of enforcement, pointing toward checks and balances. 
Regarding democratic accountability, Downs (1957) notes that citizens 
tend to be rationally ignorant of the activities of their governments, and 
Olson (1965) explains why concentrated interests often are able to use 
the political process to their advantage, at the expense of the masses. 
Democracy has symbolic value to the elite because it offers the masses 
the illusion that they have ultimate oversight over their government, 
Edelman (1967) argues. Transaction costs prevent the masses from 
negotiating the design of constitutional rules or public policy more gen-
erally. Voters can only choose among the options offered them by the 
elite, and in representative democracy, those options are not even rules 
or policies, but only which individuals will have the power to design 
and interpret rules and make public policy.

This leaves checks and balances, an area that has been neglected in 
constitutional economics. Buchanan and Tullock (1962, Chap. 16) 
discuss the role of a bicameral legislature, but the role of checks and 
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balances has taken a back seat to the design of constitutional rules 
within constitutional political economy.

A major part of the genius of the Constitution of the United States 
is its use of checks and balances. If the elite ultimately design, interpret, 
and enforce constitutional rules, democratic oversight by the masses is 
likely to have little effect, and the idea behind checks and balances is 
that political power is divided among different elites so that the elite 
do not act in concert, but rather check and balance each other to guard 
their own domains of power. The idea of three branches of government 
checking and balancing each other is well-enough known that it need 
only be mentioned. The Founders also designed a major role for state 
governments to check the power of the federal government.

Buchanan and Tullock (1962) emphasize that a bicameral legislature 
creates a higher bar for the passage of legislation. As originally designed, 
members of the House of Representatives were (and still are) elected 
directly by citizen voters, but Senators were chosen by their state legisla-
tors.11 Thus, legislation had to meet with the approval of the representa-
tives of the people, in the House of Representatives, and the approval of 
the representatives of the state governments, in the Senate. More than 
that, the Constitution specified that the federal government had lim-
ited and enumerated powers, and reserved those powers not explicitly 
given to the federal government in the Constitution to the states or to 
the people. The idea was that the three branches of government would 
check and balance each other, and that the state governments also had a 
role in checking the power of the federal government.

Buchanan’s constitutional project has focused heavily on identifying 
constitutional rules that further the collective interests of the citizens 
who are governed by them, using the criterion that those rules are rules 
with which citizens would, under hypothetical conditions, agree with 
them. The rules are important, Brennan and Buchanan (1985) empha-
size, but Buchanan’s constitutional project can be further advanced 
by examining the actual processes by which the rules are determined, 

11This was changed by the 17th Amendment, ratified in 1913, which mandated direct citizen 
voting for Senators.
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interpreted, and enforced. Real-world constitutional frameworks evolve 
as a result of struggles among various groups of elites to alter the rules 
for their benefit. When elites are divided in their interests, they can 
check and balance each other, and it is worthwhile to further explore 
the degree to which checks and balances can lead constitutional rules 
toward those that might command a consensus of agreement among 
those who are governed by them.

Holcombe (2002) looks at the evolution of rules and political 
power in the United States, an Congleton (2011) describes the evolu-
tion of the constitutional framework in Europe as an ongoing negoti-
ation among elites for a share of political power. These are examples of 
works by public choice economists in constitutional political economy 
who look at the actual evolution of constitutional rules. Holcombe 
(1994) suggests that with a certain balance of power, the rules designed 
by the elite will also be those that would be agreed to by the masses. 
Buchanan’s focus on rules lays a foundation for constitutional econom-
ics, but there is room to go beyond this by looking at the process by 
which they are created, interpreted and enforced.

Conclusion

James Buchanan’s constitutional project has significantly advanced the 
way that economists and social scientists more generally think about 
the institutional constraints that individuals face. Buchanan emphasized 
the need for rules to enable individuals to interact productively, and to 
undertake activities collectively that they could not undertake as indi-
viduals. He also recognized that governments capable of designing and 
enforcing such rules might also be capable of using that power to the 
advantage of those who hold it, at the expense of most who are subject 
to the rules. He depicted desirable rules as rules that would be agreed to 
by those who were subject to them.

Buchanan’s criterion of agreement takes constitutional political econ-
omy a long way in terms of identifying rules that benefit everyone. 
One problem is that in any but the smallest groups, obtaining actual 
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agreement from group members is infeasible. Transaction costs—or 
in Buchanan and Tullock’s (1962) terminology, decision-making 
costs—are too high. Retaining the criterion of unanimous agreement, 
Buchanan resorts to hypothetical or conceptual agreement as a bench-
mark for evaluating constitutional rules. While this works as a method 
of theoretically identifying desirable constitutional rules, using the val-
ues of those who are governed by them as the arbiter of desirability, it 
falls short of identifying a mechanism for designing constitutional struc-
tures that are able to create, implement, and enforce those rules. It falls 
short because it does not take into account the actual process by which 
rules are created, implemented and enforced.

Buchanan’s constitutional project can be advanced by applying the 
methodology of public choice to the analysis of constitutional rules. 
Public choice uses the methods of economics to analyze the process of 
political decision-making. Buchanan’s benchmark of hypothetical agree-
ment is subject to the same criticism as the criterion of Pareto opti-
mality in neoclassical welfare economics. Just as there is no omniscient 
benevolent despot who is able to implement Pareto optimal policies, 
there also is no omniscient benevolent despot who is able to identify 
and implement policies to which everyone would agree under hypothet-
ical circumstances. A public choice approach to constitutional political 
economy would look at actual decision-making processes that produce 
constitutional rules to see the degree to which those decision-making 
processes can be designed to conform with Buchanan’s criterion of con-
ceptual agreement.

The preceding sections have suggested some fruitful avenues for 
exploration. A public choice approach to Buchanan’s constitutional 
project would recognize that in fact, constitutional rules are designed by 
an elite few, that democratic oversight is likely to be a weak enforcement 
mechanism, and that checks and balances within government have been 
underappreciated in the constitutional political economy literature. 
Ultimately, this chapter is a commentary on Buchanan’s constitutional 
project, only suggesting ways in which it might be advanced. Buchanan 
has left us with a set of principles for understanding and evaluating 
constitutional rules and constitutional decision-making, but this is an  
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unfinished research program. One way Buchanan’s constitutional 
 project can be advanced is by explicitly taking a public choice approach 
to constitutional decision-making; that is, looking at the actual process 
by which constitutional rules are designed, implemented, interpreted, 
and enforced.
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On the Legitimacy of Governments and Clubs

Most people accept that the presence of an authority endowed with 
coercive powers—let us call it a government or a ruler—is a desirable 
feature of a community. Although one may object to the identity of the 
ruler (who could be accused of usurping power) and/or disapprove of 
what he does (abuse of power), some issues garner broad consensus. For 
example, hardly anybody believes that God designates the ruler, possibly 
through an earthly intermediary; and even fewer people maintain that 
this divine appointment includes ownership of a region and the right to 
consider the creatures living in such region as his own chattel. Likewise, 
theorising about the social nature of man is also regarded as a rather 
doubtful way of justifying government. The very fact that people inter-
act because this is their instinct (as argued by Lord Shaftesbury in the 
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early eighteenth century) and/or because sociability enhances individual 
and collective wealth (Bernard Mandeville, also in the early eighteenth 
century) ensures that individuals usually welcome those who strive to 
make cooperation possible and easier. However, even if laudable, the 
efforts of self-appointed and possibly altruistic coordinators do not give 
them legitimacy to rule, to impose their views about cooperation, let 
alone to resort to direct or indirect coercion.1

In spite of the agreement about what does not justify the presence of 
government, acknowledging the problem of legitimacy and establishing 
what gives the ruler authority remains troublesome. This is understand-
able. By questioning the legitimacy of governments, one necessarily 
accepts the possibility of libertarian anarchy, an option that horrifies 
a very large portion of the population and that most authors consider 
unfeasible.2 In fact, public opinion tends to regard the presence of gov-
ernments inevitable, and considers their ubiquitous presence as some 
sort of proof of legitimacy. Dissatisfaction with their activities leads to 
disputes about what justifies the rulers’ actions, and where one should 
draw the line between abuse and compliance with their supposed mis-
sion. However, most people do not question the role of governments 
because they are illegitimate, but because they fail to meet expectations 
(Rothstein 2009). Put differently, today’s debate about the legitimacy of 
government continues to aim at establishing what governments can do 
and to whom they are accountable, and neglects to analyse their very 
existence and nature.

As mentioned above, in the Western world the term “government” 
identifies an actor who rules a community and features two elements: 

1The expression “indirect coercion” describes a situation in which the ruler wants to influence 
B’s choice. In order to do so, the ruler forces agent A, who interacts with B, to modify his (A’s) 
behaviour and thus affect the alternatives and costs that B is facing. Nudging, compulsory per-
suasion (or libertarian paternalism) are forms of indirect coercion and are thus in contrast with 
a free-market vision (Beraldo 2018). This is the case, for example, when the government requires 
that the seller position his goods on a shelf in a given order to encourage the consumer to buy 
one item rather than the other.
2Of course, the fact that libertarian anarchy is unfeasible does not justify the presence of a ruler. 
Yet, it strengthens the case for government as a lesser evil. This is the basis for a pragmatic view 
of the social contract. See Spooner (1867–1870), for an early and forceful argument against the 
legitimacy of all governments and the irrelevance of constitutions; and Huemer (2013) for a more 
recent contribution on the feasibility of the anarchic option.
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He has the authority to apply coercion (violence is legal), and the exclu-
sive power to do so (the monopoly of violence). By contrast, a ruler 
without legitimacy is a predator, since coercion would be equivalent to 
aggression, and his request to enjoy the monopoly of violence unaccept-
able. To illustrate this point, let us imagine that people living in a given 
region trade and interact on a voluntary basis. Of course, living and 
interacting give none of these individuals (or somebody coming from 
outside the region) the right to impose his/her will on any of the res-
idents. A group of residents could decide to create a club,3 agree on a 
statute, and call such club a political community. Moreover, this group 
could appoint/elect a board of directors responsible for ensuring that 
the club members comply with the statutory rules, and perhaps issu-
ing new rules. The board can take any name, including “government”. 
Yet, neither the club members nor the directors have the authority to 
force all those who reside in a given area to join the club or follow the 
rules of the club. Put differently, the government appointed or elected 
by the members of the political community (the club) has no authority 
over those who never applied to join the political community, chose to 
remain outside and possibly trade with the club and with other clubs on 
a voluntary, case-by-case basis. The same applies to those who have left 
the club. Likewise, the non-members have no obligation towards those 
who acknowledge the authority of the government (the members of the 
political community).

Certainly, in today’s real world there is a crucial difference between a 
club or a cooperative agreement on the one hand, and a political com-
munity on the other. A club provides for freedom of exit by dissatis-
fied members, and its board of directors has the right to exclude unruly 

3It is also important to underscore the difference between a club and a (social) community. A club 
is an association among individuals with a view to producing excludable and non-rival goods 
(within limits). A social community is a group of people who share a set of conventions. Thus, 
although a political community is frequently composed by the members of a social community, 
being part of a social community does not imply the existence of a political community. See also 
Hume (2001 [1752]), according to whom the agreement that justifies a political community is a 
set of conventions. In this light, a political community is legitimate only if its members are part 
of a social community. Of course, this condition would be necessary, but not sufficient.
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members and undesirable candidates. In this context, therefore, the use 
of violence is limited to preventing entry or forcing exit. By contrast, 
when a group of residents in a given region creates a political commu-
nity and its government claims authority over all those residing in that 
region, the outcome consists in the use or threat of violence against 
potential dissenters. Not surprisingly, the political community or the 
government that claims to act on its behalf would argue that its use of 
violence against the reluctant residents is legitimate. Yet, over three cen-
turies of pondering have not produced very strong arguments support-
ing such claim (see Cordes and Schubert 2007). The use of violence is 
associated with the power to rule; otherwise, it would be a matter of 
cooperation. However, where does such power come from? Few would 
accept that a ruler has an innate natural right to govern.4 Hence, legit-
imacy without agreement must necessarily come from outside—from 
above (God) or from below (the people).

The social contract is how the literature defines the latter option, 
which theorises how a political community can force outsiders within 
a given region to join and recognise the incumbent governing body as 
their own ruler. This is the focus of the first part of this paper, which 
considers some aspects of social-contract theorising with emphasis on 
the Hobbesian approach (sections “An Introduction to Social Contract 
Theorising” and “Rationality and the Hobbesian Ruler”). The follow-
ing parts analyse the constitutional alternative and Buchanan’s view 
(sections “The Constitutional Alternative” and “Buchanan’s Position”), 
discuss the implications for natural liberty (section “What About 
Natural Liberty?”) and offer some conclusions (section “Concluding 
Remarks”).

4The word “innate” is important. In this context, it means that given individuals have a nat-
ural right to rule, a notion in contrast with the principle of men’s moral equality (birth does 
not justify rent-seeking). The medieval belief in the existence of an innate right to rule differs 
from the modern notion of an acquired right to rule. The modern notion mentions one’s social 
upbringing, as argued by Edmund Burke; or historical accident, as argued by a tradition that 
started at least three centuries ago (Thomas Hobbes) and is now presented in term of procedural 
compliance.
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An Introduction to Social Contract Theorising

This and the next sections draw attention to two different ways of fram-
ing the social contract. One assumes that the social contract materi-
alises before government comes to life: The residents do not accept a 
self-appointed ruler, but recognize a government as long as it is born 
out of the social contract they have created, and complies with the 
terms defined by the agreement. With regard to violence, this makes 
the difference between aggression and legitimate coercion. In particular, 
the social contract is an agreement subscribed by all the residents, who 
form a political community in order to reduce their transaction costs, 
enhance the division of labour, and take advantage of the opportunities 
for exchange. In order to reach unanimity, therefore, the social contract 
is necessarily limited to cooperation and enforcement, and the ruler is 
the actor to whom the contractors give the authority to make the agree-
ment operational for a given time period, and the instruments necessary 
to function.5 Clearly, the social contract should be renewed relatively 
frequently, since each draft weakens as time goes by, as the number of 
the original subscribers necessarily drops, and new residents who never 
agreed to the current contract are born. In this paper, we put the ques-
tion of obsolescence aside, and draw the reader’s attention to the ten-
sions that emerge when the ruler tries to expand his role and expects 
to enjoy—say—monopoly power in promoting cooperation, inter-
preting the very meaning of cooperation, attaining efficiency, enforc-
ing contracts and preventing/sanctioning crimes. When this happens, 
most residents often agree with the essence of the ruler’s requests—see 
the expansion of the welfare state in modern democracies during the 

5The same would be true when a very large majority suffices to give birth to a social contract. 
Those who do not want to subscribe to an agency enhancing cooperation can stay out of the 
political community or form their own political community, with their own agency. Dissenters 
might well enjoy a free ride. Yet, if their number is relatively small, the other residents can still 
create and finance an agency that enhances cooperation, ensures contract enforcement and pos-
sibly provides security (police and defence). Some people could find the presence of free riding 
annoying. However, free riding is not an act of aggression and causes no victims.
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twentieth century—and stay in the political community. In fact, this 
apparent acquiescence results from a compromise between two parties. 
One party includes the members of the political community who tend 
to collude with the ruler in order to share the prospective privileges that 
the ruler promises to create and distribute. The other party includes 
those who feel inclined to oppose the ruler’s requests and resist the 
institutional change, but are also unwilling to abandon the cooperative 
contract and lose the benefits it entails. Typically, the two parties meet 
halfway. The dissidents fear retaliation by the other group, and hope to 
fine tune or redefine the limits of government from within the politi-
cal community. At the same time, the ruler’s supporters yield ground 
in order to avoid turmoil and enhance the ruler’s role and legitimacy by 
keeping the size of the political community intact.

By contrast, according to the second approach, the residents con-
sider the incumbent ruler inevitable, and the social contract is a device 
that the residents use in order to restrain oppression. According to 
this view, therefore, legitimacy plays a minor role, and an agreement is 
signed between the residents (or some of them) and the ruler/predator. 
In particular, the population offers a veil of legitimacy to the incum-
bent government. By declaring loyalty and support to the incumbent 
predator, the residents make it more difficult for the newcomers to grab 
power. In return, the residents obtain that the ruler restrains abuse, and 
possibly extends his time horizon and becomes a long-term exploiter, 
rather than a roving bandit. Of course, most of the time this is a dream, 
since the incumbent predator knows that loyalty is fragile. In fact, long-
term exploitation takes place only when—a necessary but not sufficient 
condition—the ruler is in absolute control, and does not fear that his 
authority can be challenged from outside (an invasion) or from within 
(a palace coup). When this is the case, however, the existence of a social 
contract is an illusion; and much of the literature devoted to finding 
ways of showing the legitimacy of government is an exercise aimed at 
pleasing the ruler. A strong ruler would feel reassured, while a weak 
ruler would know where to find loyal supporters.

In fact, today the real world devotes little attention to the first view 
(the social contract as a cooperation agreement). Rather, it focuses 
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on the second perspective (the social contract as a deal between an 
 unavoidable predator and its victims): People resign themselves to the 
fact that a group of predators inevitably takes control of a given region 
and imposes its will on the residents, possibly colluding with rulers in 
other regions (Sugden 1993; Holcombe 2004). Getting rid of one pred-
ator merely opens the way to other predators, and it is by no means 
obvious that the latter are better than their predecessors. Thus, rather 
than engaging in useless debate (let alone fighting), most of the time the 
residents strive to avoid the worst and converge on an institutional deal 
that fills the gap between their own interests and the ruler’s.

Rationality and the Hobbesian Ruler

The Hobbesian perspective is different, and despite intense criticism, it 
still offers some elements that help understand how people regard insti-
tutions. Absent explicit unanimous agreement among the residents in a 
given area, Hobbes gives a compelling argument that justifies the pres-
ence of a ruler based on natural principles. Hence, it does not require 
a contract between the ruler and his counterpart. As a matter of fact, 
although Thomas Hobbes is often regarded as the founding father of 
modern social-contract theory, the core of his argument is not a real 
contract.

The essence of the Hobbesian view consists in claiming that the social 
contract materialises when an individual—or a group of individuals—
forces other individuals to buy security, possibly from the same and 
unique provider. The legitimacy of this forced transaction rests on two 
key assumptions. Survival is the priority of all human beings, and in 
order to meet this goal, each individual needs and welcomes protection 
against aggression. In particular, the Hobbesian approach postulates 
that no one prefers to rely on his own resources to repel an attack, nor 
does he choose to organise collective defence. Moreover, all individuals 
are characterised by aggressive instincts, which urge them to attack and 
rob to enhance their wellbeing and guarantee their own survival. Two 
consequences follow. Nobody endowed with a human nature would 
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decline an offer by a supplier of security services (the Hobbesian ruler), 
unless one is himself an aggressor. In this light, the presence of aggres-
sors from within the community (criminals) and from outside (enemies) 
legitimizes the Hobbesian ruler to engage in suitable action—including 
taxing a community to finance the required security services—as long 
his action aims at protecting the potential victims.

Three points deserve attention within this context. First, the identity 
of the supplier of protection services plays a minor role. This explains 
why the procedure through which a community selects the supplier is 
all but irrelevant from a Hobbesian standpoint. Second, since one can-
not rule out that more suppliers intend to offer their services, either the 
potential suppliers resort to violence in order to obtain a monopolistic 
position; or they compete for clients by adding to the effectiveness of 
the protection they supply and lowering the price they charge. In the 
latter case, one can imagine that various groups of residents choose dif-
ferent suppliers. This process would create different political commu-
nities within the same geographic area (political fragmentation), each 
community characterised by a different ruler (i.e., several Hobbesian 
security suppliers).6 Third, as mentioned above, the Hobbesian per-
spective not only takes it for granted that the primary natural goal of 
man consists in the struggle to survive, but also postulates that human 
nature includes the instinct to attack and rob/kill other human beings. 
A Hobbesian supporter would argue that one individual can attain his 
primary goal (survival) only if the others’ violent instinct is checked by a 
third party acting as a watchman (the ruler), lest he be robbed or killed. 
Hence, each man is necessarily born with a built-in desire to ensure that 
the others obey the ruler and, moreover, that each man is legitimised in 
requiring that all other men do so.

All the points mentioned above have been subject to critiques (see, 
for instance, Goldman 1988; Baier 1994), the evaluation of which lies 

6This situation would correspond to libertarian anarchy (see, for example, Rothbard 1982). In 
contrast with what suggested in Buchanan (2000 [1975], Chap. 1), anarchy does not necessarily 
imply Hobbesian warfare and chaos. In fact, anarchy corresponds to an institutional context in 
which no agency has the monopoly of violence or the authority to prevent people from pursuing 
their preferences and choosing accordingly.
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beyond the scope of this paper. However, we believe that this line of 
reasoning also raises two broader questions, which pertain to the very 
nature of the Hobbesian contract, and have been somewhat neglected. 
One regards the fact that the ruler’s source of legitimacy is actually his 
alleged superior ability to make an appropriate use of coercive power. 
We have already observed that the presence of the Hobbesian ruler is 
not the only solution generated by the Hobbesian view of human 
nature. An individual who believes that aggressing another individual 
is the right thing to do to survive might also choose to look for aggres-
sive allies, rather than for neutral watchmen. Actually, since the purpose 
of the watchman consists in the preservation of the community (or of 
humankind) despite the individuals’ bellicose instincts, one suspects 
that his presence is the result of long-term rational reasoning, rather 
than of a natural disposition of all human beings. Put differently, the 
Hobbesian ruler is not justified by man’s natural instinct to survive. 
Rather, he justifies himself by appealing to an ideal of knowledge and 
foresight, which gives him the authority to force the residents in a given 
area to set aside their aggressive instincts and submit to the provider of 
security.

Furthermore, one wonders whether one can call a contract an 
arrangement with no contracting parties. If one accepts the Hobbesian 
postulate following which instinct leads individuals to believe that the 
best way to survive and augment their wellbeing consists in aggressing 
other individuals, they will hardly cooperate by agreeing to hire a pro-
tecting agency. Indeed, the Hobbesian agency does not need a contract. 
Rather, it draws its legitimacy to exist and operate from a combination 
of an a priori assumption regarding human nature and rationalistic 
paternalism, regardless of the individual’s actual preferences about how 
to survive.7

7The Rousseauvian and the Rawlsian social contracts reproduce the same pattern: the elites 
are not legitimised to rule because their policies reflect people’s preferences. Rather, in the 
Rousseauvian context they govern because they enforce a general will, the meaning of which is 
defined by the elites themselves. Instead, in the Rawlsian context the elites enforce some form of 
equalitarianism. The difference between the two approaches is in the principles advanced by the 
elites: consequentialism in the Rousseauvian case, (social) justice in the Rawlsian framework.
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The Constitutional Alternative

Today’s alternative to the Hobbesian paradigm is the constitutional 
social contract, which excludes references to human nature and moral 
principles, and draws its legitimacy from an agreement on procedures 
(Hayek 1960, 1976). In particular, procedures determine how and to 
whom the members of a community delegate decision-making power, 
and the areas to which such power applies. In theory, procedures are 
established at times called constitutional moments and are approved 
unanimously. Of course, constitutional moments also serve purposes 
other than institutional design. For example, in the real world consti-
tutions often include a list of desirable goals (e.g., health and education 
for the largest possible number of individuals) and/or of fundamental 
principles, possibly with qualifications (e.g., the inviolability of private 
property, unless it runs against the interest of the community). Yet, 
shared ambitions and vague promises are subject to interpretation. As 
a matter of fact, ranking priorities and choosing among sets of possibil-
ities becomes the very task of the legislator, the legitimacy of which is 
measured with reference to procedural compliance. This explains why 
procedures frequently end up transferring considerable discretionary 
power to the selected rulers.

Not surprisingly, the constitutional alternative presents a number of 
elusive issues, especially in regard to the position of those individuals who 
reject the constitutional contract and opt to remain in the Lockean state 
of nature. Similar comments apply to those born in a region where the 
constitution is enforced but are never asked to manifest their opinion 
about it, let alone join it or opt out of it (Huemer 2013). In theory, con-
stitutional authors acknowledge that the jurisdiction of a political author-
ity legitimized by a procedural agreement does not apply to dissenters. 
In practice, however, those who subscribed to a constitutional contract 
and/or their representatives do not hesitate to attack the nonconformists. 
This is unjustified violence. The fact that dissenters can profit from the 
positive externalities created by the members of a political unit—those 
who joined the constitutional contract—makes no difference. Free riding 
is not a violation of property rights or a breach of contract.
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Another question regards the width and composition of the  political 
community identified by the constitutional contract. As mentioned 
earlier, in the real world a political community is defined by the area 
over which a political body exercises its power, an area that results from 
an agreement among different political bodies (governments), none of 
them overly concerned about their own legitimacy, especially after the 
decline of absolute monarchies. This standpoint is consistent with the 
view of the public, which usually accepts the state as inevitable, and its 
jurisdiction as a historical accident. Two consequences follow. Within 
this context, the issue of legitimacy over a territory replaces the prob-
lem of justifying government vis-à-vis the individual. Individuals are 
no longer considered as persons, but as creatures (chattel?) identified 
by the territory in which they live or in which they are born. Likewise, 
the legitimacy of the current context is taken for granted (it is inherited 
from the past), and opposition to governmental action is reduced to 
disagreement with ordinary law making, rather than with the inherited 
constitutional corset.

Of course, if one ignores the issues related to the legitimacy of the 
status quo, the constitutional social contract becomes a fiction, since 
it does not originate from a constitutional moment, but from histor-
ical accidents that created and empowered a political agency and its 
territorial jurisdiction. In the same vein, the frailty of a contract that 
comes to life when a historical accident occurs becomes apparent when 
one considers what it takes to change the features of the contract (the 
procedures). Arguing that the constitution can change only by unan-
imous decision is equivalent to saying that all procedural changes are 
actually defined by the procedures established at the latest constitu-
tional moment—the moment of the accident. In other words, the con-
stitutional contract is drafted by the elites that happen to be in power 
when a significant historical accident occurs, and the current procedural 
context follows from the rules set at the point in time. For example, 
at the historical moment the ruling elite may establish that no changes 
are possible, or that all changes must be agreed by all members of the 
community, or that changes must be approved by qualified majori-
ties. In brief, change can take place when a new historical accident 
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materialises (a coup?), or is in the hands of those in charge of interpret-
ing the alleged social contract (e.g., a constitutional court).

Buchanan’s Position

James Buchanan (2000 [1975], pp. 9, 12–13) takes for granted that the 
state is inevitable. In his view, people need and accept a ruler in order 
to recognise property rights, enforce spontaneous cooperative agree-
ments, and produce a set of merit goods, including security. Certainly, 
justifying the existence of government because it is necessary or at least 
desirable draws heavily on the Hobbesian tradition. However, and con-
sistent with what we observed in the Hobbesian context, this argument 
does not rely on a social contract. Although Buchanan does not develop 
his case in these exact terms, he assumes that a ruling agency that 
enforces private contracts and guarantees security brings about a Pareto 
improvement for the community.8 Thus, as long as it does not engage in 
improper behaviour, government is legitimate or—better—not illegiti-
mate. This description corresponds to what Buchanan calls “the protec-
tive state”.

Yet, Buchanan goes beyond the Hobbesian approach, and in his 
(2000 [1975]) book develops a theory about what we call the pragmatic 
(social) contract,9 a theory designed to justify the so-called “productive 

8Legitimising an institutional arrangement by claiming that its presence involves a Pareto 
improvement is not unique to Buchanan. For example, De Jasay (1991, 2005) bases his pre-
sumption of liberty on a Paretian criterion. However, in De Jasay, the criterion is met when you 
guarantee freedom to choose, the ownership of one’s own self and private property. By contrast, 
according to Buchanan the very fact that government is preferable to anarchy seems enough to 
qualify government as legitimate. This seems to apply even when the government operates in a 
condition of “constitutional anarchy”, i.e. when it violates the contract it should have enforced.
9Buchanan’s notion of “constitutional” differs from that used by Hayek and E. Ostrom. 
According to Buchanan, constitutions define both the rules of the game and what governments 
are allowed and possibly encouraged to produce. By contrast, Hayek emphasises constitutional 
design with a view to preserving the rule of law, while E. Ostrom uses this term to separate the 
substance of ordinary law making from the rules of the game within which ordinary law making 
takes place. This explains why we prefer to use the term “pragmatic” when we refer to Buchanan, 
and the term “constitutional” when we refer to the Hayekian tradition.



27 Buchanan’s Social Contract Unveiled     615

state”, in which the government produces merit goods and, more gener-
ally, takes an active role in defining property rights. Surprisingly enough 
for a free-market supporter, Buchanan does not follow the classical lib-
eral view on property rights. In particular, he ignores the Lockean and 
libertarian views on the origins of private property,10 and argues that 
the assignment of property rights and the definition of the limits to pri-
vate property are in fact the substance of the constitutional moment, 
and imply deviations from the status quo.11 These deviations and later 
amendments must be approved unanimously, but it does not matter 
how unanimity is obtained—whether it emerges spontaneously or as a 
response to threats.12 In other words, Buchanan believes that the legit-
imacy of the pragmatic contract originates from the fact that the con-
tract makes each member of the community better off, compared with 
a situation in which property rights are up for grabs. It makes no dif-
ference whether resources are up for grabs because property rights are 
undefined, or because they are indeed defined, but poorly enforced by 
the government. In particular, this agreement includes two parts. One 
specifies the deviations from the property-right arrangement character-
ising the status quo, including the perimeter within which the ruler can 
exercise discretion or—better—the social goals that justify encroach-
ment. A second part defines procedures, by means of which the social 
contract is amended, the ruler is selected, and ordinary law making 
unfolds.

Thus, and consistent with what we already pointed out earlier, 
Buchanan tacitly tries to circumvent the requirement of unanimity 
by resorting to multilateral bargaining, which is expected to lead to a 
Pareto improvement. This process takes off when a significant portion 
of the community is dissatisfied with the status quo and threatens to 
attack the rest of society. When turmoil is realistic, the potential victims 

10See Colombatto and Tavormina (forthcoming).
11Interestingly enough, Buchanan does not seem to attach much importance to the legitimacy 
of the status quo. Yet, it is a crucial point, as emphasised in Vanberg (2004) and Meadowcroft 
(2014), especially since the status quo is the point of departure for developing a social contract 
based on unanimous consensus.
12See, for example, Buchanan (2000 [1975], pp. 224–225).
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give in, and amend the contract by compromising with the  aggressor 
and stop wasting resources in fighting. The aggressors are pleased 
because they improve their condition by extracting resources from the 
prospective victims. Of course, it is apparent that in this context the 
notions of spontaneity and individual sovereignty take an unusual turn.

Eminent authors have argued that the social contract exists because it 
is inevitable, and it is inevitable because the members of a community 
cannot avoid agreeing on a set of reasonable procedural rules emerg-
ing from below through utilitarian conjectures (e.g., Hayek 1945); or 
because it follows from an evolutionary process driven by “immanent 
criticism” (e.g., Hayek 1960, Chap. 1; 1976); or because it is imposed 
from the top by enlightened lawmakers (e.g., Sen 2009). Yet, this view 
is not free from ambiguities. First, the very fact that some people could 
consider opting out of the social/constitutional contract shows that the 
initial assumption is flawed. The possibility that a constitutional con-
tract makes everybody better off because it avoids conflict (Buchanan), 
and/or allows institutional efficiency (Hayek),13 and/or is the result of 
shared wisdom and articulated debate by the elites (Sen) could make the 
contract attractive. However, it is only a possibility, and is not enough 
to make it compulsory.

Moreover, if one accepts Buchanan’s line of reasoning, according to 
which the social contract is driven by the need to avoid tensions (this 
justifies the ceaseless redefinition of property rights), the protective 
nature of government is inevitably weakened. In brief, in Buchanan’s 
world the government enforces property rights only up to a point. If 
opposition turns out to be unbearable, the terms of the social contract 
would be revised, allegedly obsolete rights would no longer be pro-
tected, and new rights would be enforced. However, who decides about 
the new terms of the social contract or, more precisely, who is in charge 
of reinterpreting the set of norms and principles listed in the constitu-
tion, to match the new balance of powers within the community? And 
what about the credibility of a protective state whose range of activities 
is ultimately a question of discretion by the elite, which has a choice 

13See Sugden (1993) and Servant (2017) for a detailed analysis of “Hayek as a contractarian”.
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between negotiating a compromise to avert tensions and resorting to 
violence to enforce the existing rules? Third, it seems that Buchanan’s 
emphasis on qualified protection and ongoing change driven by the 
power, noise and threats of different interest groups supports the redis-
tributive and regulatory state, rather than the productive state. Once 
again, the fact that an elite (possibly backed by a majority) believes that 
a good is desirable because it defuses social tensions legitimises neither 
taxation, nor state production of goods and services. In other words, 
we suspect that the argument in favour of the productive/redistribu-
tive state actually undermines the working of the protective state. If this 
were true, Buchanan’s pragmatic contract would replace the rule of law 
with the rule of compromise (or expedience), and definitely take a com-
munity far away from the classical liberal perspective.

To summarise, we submit that Buchanan’s view on the constitutional 
contract is in fact an ex-post utilitarian rationalisation of why political 
communities do not break up in spite of weak legitimacy for the ruler. 
In particular, Buchanan’s contract does not define the composition of 
the community; and it does not explain how a community gives birth 
to a collective agreement and, if such agreement does exist, from where 
it draws the authority that legitimises the use of violence against dissent-
ers. Certainly, Buchanan’s constitutional (social) contract describes the 
operational features of a system of rules inherited from the past, how 
these rules should evolve and how they should relate to ordinary law 
making. Yet, if this imaginary institutional context is deprived of nor-
mative content, then it remains all but a tautology, since the expression 
“social contract” actually represents a situation characterised by the lack 
of tensions within the community, and considers that the presence of 
tensions characterises a situation in which the social contract is about to 
be redefined.

That said, it is conceded that the vision put forward by Buchanan 
is a fitting description of the institutional context prevailing in today’s 
Western democracies, a context in which a rather awkward notion of 
social contract applies. Most people accept that, regardless of its his-
tory, the status quo “must be evaluated as if it were legitimate contrac-
tually” (Buchanan 2000 [1975], p. 109), and that from the status quo 
rent-seeking activities and political manoeuvring unfold. In particular, 



618     E. Colombatto

the origin and legitimacy of the existing property rights are hardly 
 disputed,14 and the nature of the alleged social contract that defines a 
community is de facto ignored. Past historical events define the extent 
to which a government has authority, while a set of procedures char-
acterised by different majoritarian mechanisms (procedural legiti-
macy) specifies the law-making process. Moreover, and in accord with 
the Hobbesian perspective, very few individuals doubt the desirability 
of some form of central government enjoying monopolistic privileges, 
fearing that otherwise a community would end up in chaos and self- 
destruction. In contrast with Hobbes and in at least partial accord with 
Buchanan, however, in today’s democratic practice government is not 
an agency that enforces the terms of an agreement, but an actor who is 
born out of the agreement and who contributes to defining its terms by 
making proposals with a view to defusing tensions. Of course, govern-
ments frequently fail to meet people consensus and allow violations of 
the current agreement (if it exists), thus leading to “constitutional anar-
chy” (Buchanan 2000 [1975], p. 19). Oddly enough, however, this very 
context does not open the way to investigating the nature of libertarian 
anarchy, but becomes a new (legitimate) status quo, from which a new 
agreement would be negotiated.

What About Natural Liberty?

Interestingly enough, Buchanan’s approach to the social contract 
changed over time, from a normative vision based on an ideal contract 
that applies to a hypothetical community behind the veil of uncertainty 
(Buchanan and Tullock 1962),15 to a more pragmatic concept designed 

14An important exception is the legitimacy of the past structure of property rights when a change 
in regime occurs—see, for example, the transition from communist dictatorship to democracy in 
Eastern Europe after the fall of the Berlin wall. Of course, it is not clear why expropriation by a 
democratic ruler is legitimate, while it is not acceptable under a dictatorial regime.
15The veil of uncertainty is still present in later years, although in a different form. See, for exam-
ple, Brennan and Buchanan (1985) and the critique levied by Müller (1998).
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to describe how the real world operates, how changes are brought 
about, rationalised and justified (Buchanan 2000 [1975]).

The libertarian critique of the ideal contract behind the veil of uncer-
tainty is well known. Critics point out that although some could pre-
fer a world free from rent-seeking, this possibility does not exclude 
that other individuals might actually like the presence of privileges. For 
example, most people believe that patents are fair, and that a minimum 
income level should be guaranteed to all residents. Put differently, and 
in contrast with the view presented by Buchanan and Tullock, freedom 
from rent-seeking is not necessarily a goal that would garner unanimous 
or even majoritarian agreement. More generally, libertarians would 
insist that a community does not have a goal. Individuals do. Thus, 
men and women may agree on common rules because such rules allow 
them to pursue their own individual objectives. Absent a general will 
or a general goal, rules are necessarily based on fundamental principles 
(primarily private property and freedom to choose and exchange). These 
are in fact the bedrock of a system of natural liberty. In other words, the 
difference between cooperation within a community and collusion by 
a set of cronies is that the former rests on voluntary actions, while the 
latter is based on the violation of somebody else’s natural liberty, which 
necessarily requires the use or the threat of force against dissenters. In 
this light, rent-seeking is unacceptable not because individuals agree to 
ban it, nor because the community as a whole would be better off with-
out it. Rather, it is intolerable because it violates a fundamental right 
peculiar to all human beings, and remains intolerable until all the mem-
bers of the community agree to give it away. Ironically, one can thus 
conclude that a social contract cannot rest upon an agreement to ban 
rent-seeking (you do not need an agreement to recognise and authorise 
the natural order), but rather upon an agreement to accept it.

As mentioned earlier, Buchanan discarded the libertarian anarchic 
alternative as impractical, and neglected to consider its epistemological 
value. At the same time, he was hesitant about the Hayekian view, a 
view following which the evolutionary quest for the rule of law is the 
core explanation of the existence of a political community. On the one 
hand, despite his scepticism towards the evolutionary standpoint, one 
may suppose that Buchanan appreciated the fact that the Hayekian 
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approach does not require that a community explicitly agrees on a social 
contract, and regards the outcome of an evolutionary process as satis-
factory proof of the rightfulness or at least acceptability of the existing 
rules. Of course, this implies that history rather than principles is the 
basis for legitimacy, and that the lack of conflict testifies to the presence 
of a collective agreement, which can be assimilated to a contract. If so, 
this would justify Buchanan’s emphasis on how the contract operates, 
rather than on its founding principles.

On the other hand, the pragmatic strategy undertaken by Buchanan 
is also useful in appreciating his notion of liberty, shared by many 
 classical-liberal scholars. As observed earlier, Buchanan rejects the liber-
tarian view according to which liberty is an end in itself; and follows the 
classical-liberal tradition, according to which liberty is an instrument. 
For example, Smith (2018 [1776]) argued that natural liberty pro-
motes the common good (the wealth of the community), but neglected 
to mention the principle of equal dignity (i.e., nobody has a right to 
impose his own preferences upon somebody else).16 Put differently, the 
classical-liberal tradition argues that natural liberty means freedom to 
choose within an existing set of institutional arrangements, and that 
constraints apply even before the constitutional moment.17 Hence, 
the case for liberty within the classical-liberal context reflects the fear 
that government may abuse its powers, engage in discretionary pol-
icymaking, and eventually make the community worse off. From this 
viewpoint, the fight for freedom is actually the fight against whatever 
threatens the wellbeing of a society. Big government is clearly the prime 
suspect, but merely a suspect.

16Some two centuries later, Hayek (1960) suggested a similar line of thinking, by claiming that 
in a world of uncertainty in which institutions follow a virtuous evolutionary path, a system of 
(natural) liberty is the best way of redressing and possibly avoiding mistakes. As Rees (1963) 
promptly pointed out, however, Hayek’s notion of liberty is not equivalent to the absence of coer-
cion, but to freedom of action within norms consistent with the rule of law. In turn, Hayek’s 
notion of the rule of law corresponds to the absence of privileges.
17Individuals enter the constitutional moment with the rights and constraints defined by the 
“natural distribution” (which differs from the natural order), a distribution inherited from a past 
necessarily characterized by an (almost) undisputed ruler.
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The intuition that makes it possible to bridge the gap between 
social wellbeing (a concept normally meaningful only in a Benthamite 
perspective) and individual wellbeing without being constrained by 
unanimity consists in conceiving of a notion of welfare based on 
opportunity costs in a Hobbesian context. In brief, it is assumed that 
an individual considers the appeal of an institutional change by exam-
ining the benefits and costs he/she would enjoy as a result of the pro-
posed change. However, the costs also include the likely reaction of the 
rest of the community or of its representatives, should the individual 
decide to oppose the change. This is the Hobbesian touch. For exam-
ple, suppose that according to the constitutional context inherited from 
the past, state revenues are initially generated by a proportional tax on 
net wealth. Suppose now that some political groups aim at replacing 
the current system with a progressive tax on income. If the potential 
opponents to the proposed change fear that their refusal to comply ends 
up in expropriation or in migration (which involves costs), they might 
rationally accept the new tax regime, possibly negotiating some minor 
amendments in exchange for their support.

Certainly, Buchanan does not believe in the Hayekian evolution-
ary process and emphasises the importance of “philosophical precepts” 
(2000 [1975], pp. 210–211; 2001 [1978]). However, and similarly to 
Hayek, he believes that liberty cannot be unbounded (Buchanan 2000 
[1975], p. xv), and suggests that individuals voluntarily and rationally 
accept to limit their liberty, lest undesirable scenarios come true.

Investigating the potential tensions between the idea of bounded 
freedom and the philosophical concept of unbounded liberty under 
threat is beyond the purpose of this paper. Nonetheless, one must rec-
ognise that nowadays the notion of natural liberty is far less important 
than the quest for political freedom within a political community. The 
emphasis is on freedom of expression (which includes no censorship 
and democratic elections) and of association, while economic freedom 
plays a secondary role (Wagner and Gwartney 1988). At the same time 
the cost of not being part of one—and especially of quitting one—has 
become high. The individual is vulnerable to attack by the government 
that claims sovereignty over a given region, and faces discrimination if 
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he/she succeeds in leaving the political community. How can he/she 
travel if no authority issues a passport? How would an employer subject 
to a government treat a potential employee who has no nationality and 
objects to social security or withholding taxation?

Two phenomena may help understand why economic liberty is 
no longer a critical issue in public debate. First, the cost of qualified 
 quitting (migrating to another community) is regarded as fair, since 
public opinion holds that one must always belong to a political com-
munity, even if it is not particularly attractive. Put differently, and 
consistent with Buchanan’s approach, natural liberty is not a natural 
right characterising each individual, but an ideal that one could strive 
to approach through peaceful compromise with the rest of the com-
munity. Second, it is undeniable that the ruling elites do their best to 
stay in power and possibly create additional rent-seeking opportuni-
ties. Within this framework, sustainable success is guaranteed by their 
ability to ensure that the cost of leaving the political community is 
prohibitively high, by garnering consensus towards the regime (if it is 
a democracy) or by eliminating potential competitors (if it is a dic-
tatorship). Certainly, manipulating the rent-seeking process is a key 
ingredient under all circumstances, and weakening the sense of indi-
vidual responsibility is essential. It is thus clear that the roles of ideol-
ogy and education can hardly be overestimated. Buchanan would have 
disliked resorting to ideology and education to manipulate a commu-
nity, but his view with regard to the outcome would have been benign, 
and he would have probably considered the loss of natural liberty a 
tolerable price to pay to reduce transaction costs and guarantee social 
tranquillity.

Concluding Remarks

As mentioned in the early sections of this article, unless one accepts the 
Hobbesian standpoint and turns a blind eye on its ambiguities, social 
contract theories find it impossible to circumvent the need for unani-
mous, explicit agreement among the potential members of a political 
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community.18 Compromise prevails, both when the ruler asserts his/
her legitimacy and when he/she expands its powers. In this light, the 
approach proposed by Buchanan (and partially derived from Hayek) is 
not very persuasive. Yet, it is realistic. Although it fails to offer a satisfac-
tory justification of government, it offers a good description of where 
the real world stands: constitutional anarchy punctuated by pragmatic 
contracts.

Hayek and Buchanan assign a minor role to principles and natural 
rights, and introduce the idea of an agreement about the rules of the 
game. The agreement is generated by evolution (Hayek) and bargain-
ing (Buchanan), and the parties involved may modify it when they 
wish to do so. This is the essence of today’s constitutional arrangement. 
Thus, these authors aim at describing the ideal working of a democratic 
system aiming at creating chances for the member of a political com-
munity. The downside is that they neglect to discuss the intrinsic legit-
imacy of a monopolistic government. They content themselves with 
arguing that the presence of government is the outcome of a historical 
process; and that its legitimacy originates from its compliance with the 
rule of law (Hayek) or with its ability to guarantee social tranquillity 
(Buchanan).

The views put forward by Hayek and Buchanan complement each 
other. Since a political community seldom corresponds to the ideal of 
the rule of law imagined by Hayek, Hayek’s evolutionary vision calls 
for a theory about dealing with disagreement. Such theory is the cost- 
benefit analysis suggested by Buchanan. Buchanan’s constitutional 
moment and contract are in fact a synonym for compromise, in which 
the weaker gets the short end of the stick. Of course, there is hardly any 
room for a contract free from ominous pressures.

18The Hobbesian hypothetical contract rests on the principle of survival, which is a natural trait 
of all human creatures. Buchanan’s and Rawls’ veils rest on the assumptions that people are nec-
essarily against privileges and on the notion that inequality is bad, respectively. Yet, none of these 
veils is based on natural principles and, therefore, none of them justifies a hypothetical implicit 
contract.
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Moreover, it is true that the classical-liberal view of the social contract 
presented by Hayek and Buchanan admits that an individual reject a 
constitutional contract and leave the political community in which he/
she is born. However, since all political communities claim uncondi-
tional sovereignty on the land they control, the act of leaving necessarily 
implies physical dislocation; and since political communities have occu-
pied all the land on the planet, dislocation necessarily means migration 
from one political community to another. The upshot is that in order to 
preserve natural liberties, the classical-liberal view should recognise that 
territorial control and political legitimacy are two distinct notions, and 
that individuals—not political communities—have property rights on 
the land. In other words, the classical-liberal theory of property rights 
should reproduce the libertarian view on the matter (see, for example, 
Rothbard 1974). Of course, this is not the case.

In the end, Hume’s approach based on conventions is much more 
persuasive. Yet, conventions relate to a social community within which 
the members are happy to interact and exchange on a voluntary basis. 
Certainly, conventions are not compulsory rules. Rather, they are 
default rules that have developed to reduce transaction costs and from 
which the trading partners may deviate if they agree to do so. This 
makes the difference between Hume on the one side, and Hayek and 
Buchanan on the other; and explains why the former rightly rejects 
the notion of social contract, while the latter are indeed contractar-
ian. Although Hume’s scepticism has won the war of ideas, however, 
it is apparent that Hayek’s and Buchanan’s views prevail in today’s real 
world.
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Introduction

Public choice theory consists of the application of the economic 
approach to the analysis of collective decision-making (“politics”). 
Although often associated with the school of Virginia political econ-
omy that derives from the foundational work of James Buchanan 
and Gordon Tullock, it is a broad, interdisciplinary intellectual tradi-
tion whose founding figures include Duncan Black, Anthony Downs, 
Mancur Olson, and William Riker, among others. Beyond the Virginia 
school, it is represented most prominently by the Rochester school 
in political science, as well as by some work in the Chicago school of 
economics.

Over the past fifty years, this research tradition has had a trans-
formative effect on academic understandings of the political process, 
and the “growth of public choice theory” has been “one of the most 
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impressive trends in the study of politics” (Scaff and Ingram 1987, 
p. 613). Central features of the public choice approach have spread well 
beyond the domain of public choice and have become received wisdom 
among scholars who would not self-identify as “public choice scholars.” 
(Perhaps the best example is the assumption—by now central to most 
work in political science—that politicians are fundamentally driven by 
the desire for reelection.) One of the most important consequences of 
this transformation has been to challenge overly idealized conceptions 
of the political process. As James Buchanan has observed, public choice 
is “politics without romance,” providing a “‘theory of government fail-
ure’ that is fully comparable to the ‘theory of market failure’” (1999 
[1979], pp. 45–46).

Ironically, it is in large part precisely because it often suggests a sober 
assessment of political processes that public choice remains deeply 
controversial, and continues to attract vociferous criticism. These  
critiques—which often view public choice as an example of a pernicious 
economic imperialism in the social sciences—typically direct their fire 
at the central behavioral assumption undergirding public choice anal-
ysis: The claim that individuals, whether as politicians, voters, or in 
other capacities, act in a goal-directed (“rational”), self-interested man-
ner in the political process. This homo economicus assumption, critics 
contend, is not only cynical, but empirically inaccurate in characteriz-
ing behavior. According to the critics, this fact accounts for an alleged 
lack of empirical support for central implications of public choice argu-
ments and paints an overly pessimistic picture of democratic politics. 
The use of the homo economicus model in the analysis of the political 
process is also attacked as immoral: Academic analyses built on the 
premise of self-serving politicians, bureaucrats, and voters, it is claimed, 
serve to undermine norms of public spiritedness that sustain democratic 
governance.

In this brief contribution, I offer a defense of the public choice 
approach, rooted in a particular subfield of public choice: constitutional 
political economy. I first provide a methodological justification for the 
assumption that as individuals participate in the political process, they 
pursue their interests rather than some well-defined “common good.” 
The central argument I advance is that the homo economicus assumption 
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is best understood as a methodological tool in the context of compar-
ative institutional analysis, rather than as a descriptive (or explana-
tory) claim about human behavior. Seen in this light, this motivational 
assumption is consistent with a long and well-established tradition in 
Western constitutional theory, going back to the work of David Hume 
and the Federalist. I then argue that understanding the self-interest 
assumption as a methodological commitment that facilitates compar-
ative institutional analysis focuses attention on a central thrust of the 
public choice enterprise that is often ignored: The potential for insti-
tutional reforms that can serve to improve the “political game” from 
the perspective of all citizens. This emphasis on potential institutional 
reforms reveals, in turn, that despite its seemingly cynical foundations, 
the public choice paradigm is—particularly within the sub-discipline 
of constitutional political economy—a fundamentally optimistic 
enterprise.

It is important to stress at the outset that I claim no originality for 
the argument I present, which expands upon the logic articulated 
by Brennan and Buchanan (1981, 1988) and Vanberg and Vanberg 
(2012). Rather, my purpose is to build on this foundation, and to draw 
out the importance of comparative institutional analysis more clearly. 
The remainder of the chapter is organized as follows. In section “Public 
Choice—A Short Introduction”, I provide a brief overview of pub-
lic choice theory, and the critiques offered of the approach. In sections 
“Public Choice and Its Critics” and “Politics-as-Exchange”, I defend 
the self-interest assumption as a methodological commitment in the 
context of comparative institutional analysis. Section “Comparative 
Institutional Analysis and Homo Economicus” concludes by sketching 
the optimism implied by a focus on comparative institutional analysis.

Public Choice—A Short Introduction

As with any successful research tradition, public choice scholars 
are diverse in their views, and important differences exist among 
approaches. What ties scholars within this paradigm together is a 
(loose) commitment to methodological individualism and rational choice. 
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Methodological individualism is the principle that social phenomena 
must be explained with reference to the actions of individuals.1 The 
rational choice, or homo economicus, postulate asserts that such expla-
nations should proceed by assuming that individuals have well-defined 
goals and desires, and that they act in pursuit of these, responding to 
the incentives and constraints presented by the physical environment, 
social institutions, and the presence of other individuals.

The homo economicus model is often summarized by public choice 
scholars and critics as the claim that individuals pursue their “self- 
interest.” Typically, the preferences of individuals are assumed to include 
material or economic interests (such as re-election for politicians or 
career advancement for bureaucrats). But it is important to stress that 
the critical element for the public choice paradigm is not the substan-
tive content of preferences. Rather, the key issue is that individuals dif-
fer with respect to their preferences. Such differences become critical in 
the context of collective (“political”) action because they imply potential 
disagreement. As Buchanan and Tullock stress in the opening of their 
seminal The Calculus of Consent (1962, pp. 3–4):

The analysis does not depend…upon any narrowly hedonistic or self-in-
terest motivation of individuals in their behavior in social-choice pro-
cesses. The representative individual in our models may be egoist or 
altruist or any combination thereof. Our theory is “economic” only in 
that it assumes that separate individuals are separate individuals and, as 
such, are likely to have different aims and purposes for the results of col-
lective action.

Put differently, what is central is that the public choice approach 
assumes that when individuals engage in collective decision-making 
(“politics”), they do not pursue some agreed-upon “common good” 

1Contrary to common misconceptions, this does not imply a view of “atomistic” individuals, or 
that “groups” can play no role in social processes. It merely implies that groups must ultimately 
be reducible to their individual members, and “group action” must be explained in terms of the 
behavior of individual group members. This was, of course, the fundamental insight of Olson’s 
critique of interest group pluralism offered in The Logic of Collective Action (1965).
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that is distinct from their preferences. Rather, individuals have separate 
goals—which may include material self-interest, but can also extend to 
different views over what might constitute the “public interest.” When 
individuals act in the political process, they do not set these aside, but 
act in pursuit of them.2

Public Choice and Its Critics

When public choice is described as the application of the economic 
approach to the study of politics, what is typically meant is it extends 
the analytical method defined by methodological individualism and 
homo economicus from the realm of economic activity within markets to 
the analysis of collective decision-making. (I argue below that there is a 
second sense in which public choice extends the economic approach to 
politics that is typically ignored.) Perhaps the most well-known impli-
cation of the public choice perspective—with its insistence that indi-
viduals should be assumed to pursue their self-interest in the political 
process, just as they are assumed to do in market interactions—is that 
it typically leads to sobering assessments of collective decision processes. 
For example, public choice scholarship points to the prevalence of voter 
ignorance, the influence exercised by special interests, and to the costs 
of rent-seeking. As Saul Levmore (2002, p. 375) concludes, “it is easy 
to dip into the public choice literature and emerge only with distress-
ing normative conclusions about that which emanates from legislatures, 
large electorates, bureaucracies, and even judiciaries.”

These pessimistic conclusions of public choice approaches are driven 
by the assumption that individuals (be they voters, politicians, or 
bureaucrats) pursue their distinct goals in the political process, and are 

2One important consequence of this position—and a key contribution of public choice—is that 
it implies that is inappropriate to impose on the political process a unitary actor assumption 
that policy is chosen by a “benevolent dictator” who maximizes social welfare. Instead, political 
decisions must be explained as “the results of individual decisions when the latter are combined 
through a specific rule for decision-making” (Buchanan and Tullock 1962, p. 35), which may 
place significant limitations on what is feasible in the political process. See Vanberg and Vanberg 
(2012, pp. 247–248) for an elaboration.
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not committed to some agreed-upon, overarching common good that 
can lead them to set aside their self-interest. For example, voters remain 
ignorant of critical issues because the opportunity costs of becoming 
informed are too high, given the low probability that a citizen’s vote will 
be pivotal. Voter ignorance, in turn, allows policymakers to cater to nar-
row special interests without fear of being held accountable by citizens 
at large. Or legislative majorities shift burdens onto minorities in order 
to benefit their particular constituencies, or cater to special interests at 
the expense of citizens who bear widely dispersed costs (e.g., Tullock 
2005 [1967], 2005 [1970], 2005 [1994]). Critics of the public choice 
paradigm typically focus on this “self-interest” assumption and raise two 
distinct concerns.

The first is that the homo economicus model is empirically inaccu-
rate or inapplicable when considering how individuals behave in the 
political process. As Quiggin (1987, p. 11) asserts, “the egoistic ration-
ality assumption is radically at variance with the available empirical evi-
dence.” In particular, with respect to policymakers, critics claim that the 
particular types of goals that often dominate public choice analyses—
such as reelection or career concerns, or a desire for maximizing power 
or budgets—are poor descriptions of the motivations of real-world 
political actors, who may in fact seek to serve because they “desire to 
participate in the formulation of good public policy” (Kelman 1987,  
p. 81). Similarly, with respect to voters, critics contend that public 
choice overestimates the extent to which citizens are motivated by their 
particular narrow interests, and underestimates voters’ commitment to 
broad values.3 As Steven Kelman puts it, the public choice “account of 
the operation of the political process is a terrible caricature of reality” 
(1987, p. 81). And because the homo economicus model is descriptively 
inadequate, these critics contend, the empirical success of public choice 

3It is worth noting in this context that there are some disagreements even within the pub-
lic choice tradition on the importance of material self-interest as a motivation for voters. Most 
prominently, the theory of “expressive voting” argues that voting behavior is not primarily driven 
by material self-interest (precisely because voters recognize that they are highly unlikely to be piv-
otal), but instead motivated by desires to express support for particular values (see Brennan and 
Lomasky 1993).
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accounts has been rather modest. Public choice theory is—at least in 
the view of these critics—not particularly useful as a tool for explain-
ing or predicting real-world political behavior (Quiggin 1987; Kelman 
1987; Green and Shapiro 1994).

A second line of criticism is explicitly normative. Just as scholars have 
argued that studying economics may make students less likely to act in 
cooperative ways, and more likely to pursue their narrow self-interest 
(see, e.g., Frank et al. 1993), so critics assert that public choice’s focus 
on the pursuit of self-interest is potentially damaging to the health of 
the political system. According to this view, by focusing on the oper-
ation of self-interest, and presenting a cynical view of the political 
process, public choice analysis threatens democractic governance 
by destroying norms of public morality that are required in a well- 
functioning political system. Thus, Kelman (1987, p. 94) concludes 
that, “the cynicism of journalists – and even the writings of professors – 
can decrease public spirit simply by describing what they claim to be its 
absence. Cynics are therefore in the business of making prophecies that 
threaten to become self-fulfilling. If the norm of public spirit dies, our 
society would look bleaker and our lives as individuals would be more 
impoverished. That is the tragedy of ‘public choice’.” In short, accord-
ing to its critics, the public choice paradigm offers a cynical, pessimistic 
view of the political process that is not only empirically inaccurate, but 
potentially harmful. What can public choice offer in its defense?

Politics-as-Exchange

A full assessment of the status and contributions of rational choice/
public choice, including the self-interest assumption, is a vast topic 
and beyond the scope of this chapter. There are various avenues of 
responding to the critiques outlined above. For example, Brennan and 
Buchanan (1988) take on Kelman’s argument that it is normatively 
undesirable or inappropriate to approach the analysis of politics through 
the lens of self-interest. There is also significant scholarly debate about 
the proper standards for evaluating the empirical content of the rational 
choice framework, with a number of scholars reaching the conclusion 
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that the empirical success of rational choice approaches is impressive 
(see, e.g., Cox 1999; Fiorina 1995). Here, I focus on a separate issue: A 
methodological argument in favor of the homo economicus assumption.

Developing this argument demands a somewhat circuitous route. 
This route begins with a third element beyond methodological indi-
vidualism and homo economicus that is identified by James Buchanan in 
his Nobel Prize acceptance speech (1999 [1986], p. 460) as central to 
the public choice paradigm: “Politics as exchange.” As Buchanan noted 
(2003, p. 1), this “third element…is less familiar,” and has caused some 
confusion. For example, the prominent political theorist Philip Pettit 
(2008, p. 50)—perhaps misled by the description that public choice 
extends the economic approach from market exchange to the political 
process—claims that “the public choice school of political economy, led 
by James Buchanan and Gordon Tullock,” presents a “market model” of 
the political process that holds that

…(p)articipants in the market divide into consumers and producers, and 
interact in the determination of prices; they do this in the way in which 
bargain-hunters and shop-keepers combine to determine the prices in a 
mall, or town, or region. Likewise, so the market model suggests, partic-
ipants in the electoral polity divide into consumers and producers, and 
interact in the determination of policies. The producers stand for office 
in groupings of parties, advertising certain policies and policy-programs, 
and the consumers go to the polls to register their preferences – presump-
tively, their consumerist, self-oriented preferences – among the parties 
and programs on offer. Thus, with nothing more than the collaboration 
required for parties to form, members of an electorate act in concert to 
shape the policies that prevail in government. And they allegedly do so, 
as the model of the competitive market suggests, in such a way that the 
policies ought to track the trend in preferences expressed by voters. Under 
suitable methods of aggregating votes the policies should be shaped so 
that they conform to the majoritarian preferences of voters.

That is, in Pettit’s reading, Buchanan’s notion of “politics as exchange” 
refers to exchanges between voters (as consumers) and politicians/par-
ties (as producers). On this account, public choice (labeled “the mar-
ket model” by Pettit) holds that—analogous to Adam Smith’s famous 
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“invisible hand” in market settings—such political exchanges in the 
ordinary political process generate socially desirable outcomes.

Ironically, Pettit’s interpretation not only misconstrues the mean-
ing of “politics as exchange”—it misses the fundamental logic of the 
Buchanan approach.4 To see where Pettit takes a wrong turn, it is useful 
to begin by considering voluntary market exchanges. A critical charac-
teristic of a voluntary exchange between two parties in a market setting 
is that the voluntary nature of the exchange ensures that both parties 
are better off—that is, the voluntary nature of the exchange serves as an 
indicator that the transaction has resulted in mutual gain.5

As we have already seen, the first dimension of public choice’s 
extension of the economic approach consists of the application of the 
explanatory framework provided by methodological individualism and 
rational choice to the political process. But there is a second, crucial—
and distinct—element of public choice’s “economic imperialism” that is 
not explanatory, but normative: Namely, to approach collective decision- 
making—politics—through the lens of the potential for mutual gains. 
That is, public choice—in the particular version offered by Buchanan 
and Tullock—rests on a normative ideal of approaching the politi-
cal process with the aim of securing (analogous to voluntary market 
exchanges) mutual gains for all participants in the process of collective 
decision-making. As Buchanan and Tullock (1962, p. 250) put it,

…(o)ne of the great advantages of an essentially economic approach to 
collective action lies in the implicit recognition that “political exchange,” 
at all levels, is basically equivalent to economic exchange. By this we 

4As Brennan and Buchanan (1988, p. 184) note explicitly, “…there is no invisible hand operative 
in majoritarian political institutions analogous to that operative in the market setting…” In a 
bizarre twist, Pettit (2008, pp. 50–51) proceeds to criticize what he has described as the “mar-
ket model” on the basis of arguments that identify precisely the kinds of issues raised by public 
choice analysis of majoritarian politics, including the fact that voters are rarely pivotal and must 
confront bundles of choices, and cannot choose “at the margin.”
5Note that in the idealized market setting, this conclusion can be reached on purely procedural 
grounds, without any detailed information about the parties’ preferences, etc. Of course, there are 
potential complications here, e.g., the question of what makes exchange voluntary (see Munger 
2011).
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mean simply that mutually advantageous results can be expected from 
individual participation in community effort.

Note that the reference to the “economic approach” in this passage is 
radically distinct from an explanatory model (captured by methodo-
logical individualism and rational choice), and instead refers to an ori-
entation towards mutual gain as a normative criterion by which social 
interactions can be judged.

Any attempt to extend the economic focus on mutual gain to the 
political realm must confront two challenges. The first concerns the ana-
logue to voluntary exchange between two parties in a market setting. 
What is the procedural equivalent that guarantees mutual advantage 
when we shift from two-person exchange in a market to the realm of 
collective decision-making involving many individuals? The key feature 
that ensures mutual gains in market exchange is that all participants to 
the exchange must agree. This suggests that in the realm of multi-person 
exchanges (such as are required for collective decision-making), the una-
nimity rule is the appropriate procedural standard that ensures mutual 
gain. As Buchanan (1999 [1986], p. 463) argues,

The political analogue to decentralized trading among individuals must 
be that feature common to all exchanges, which is agreement among the 
individuals who participate. The unanimity rule for collective choice is 
the political analogue to freedom of exchange of partitionable goods in 
markets.

It is this insistence on unanimity that marks public choice—and in 
particular, the subdiscipline of constitutional political economy—as a 
modern version of contractarianism (see Vanberg and Vanberg 2017).

The second challenge flows from the application of the unanim-
ity principle. Can unanimity serve as a relevant criterion for collective 
decision-making? Put differently, is it possible to expect mutual gains 
for all participants in the political realm? It is in this context that a 
fundamental distinction in the constitutional political economy par-
adigm becomes relevant. This distinction concerns two separate lev-
els of choice confronting individuals as they participate in collective 
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decision-making: Choices at the “constitutional level,” and choices at 
the “sub-constitutional level.”

Consider an ordinary game, defined by a set of rules that outline 
the permissible strategies of the players, and the outcomes that flow 
from the various combinations of actions players can take. In playing 
the game, the objective of the players is to win, and to do so, they 
choose actions within the rules. Such choices are choices at the “sub- 
constitutional level”—they are choices within a framework of rules. 
However, there is also a higher level of choice: the choice of the rules of 
the game. Individuals interested in playing a game might come together 
to decide on the rules by which they would like to play, or players in 
an existing game might come together to decide on potential revi-
sions of the rules of the game they are playing. Such choices of the 
rule-framework itself are choices at the “constitutional level.”

A key thrust of the constitutional political economy paradigm is to 
argue that the distinction between these levels of choice also applies to 
collective decision-making. The political process is defined by a set of 
rules that outline the scope for collective decision-making, and the pro-
cedures and institutions by which collective decisions are taken. Within 
these rules, individuals make “sub-constitutional choices” as they pur-
sue their ends in the ordinary political process. At the same time, at 
the constitutional level, individuals can make choices about the set of 
rules and institutions that define the political process. The criterion of 
unanimity (or mutual gain) is difficult to conceptualize in the context 
of particular decisions taken within a specific framework that defines 
the ordinary political process. Unanimity is unworkable as a collective 
decision-rule for day-to-day politics. And under decision procedures 
that require less than unanimity (such as majoritarian procedures), 
there will, in most cases, exist “losers” on whom a collective decision is 
imposed by the superior numbers of the other side.

The crucial insight of Buchanan and Tullock’s approach in The 
Calculus of Consent, which laid the foundation for the research tradi-
tion of constitutional political economy, is that the same is not true 
if one shifts the perspective from sub-constitutional choices to the 
constitutional level. At the level of rule choice, there is—Buchanan 
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argues—considerably greater scope for the operation of the unanim-
ity principle.6 This is the case because some games (“rules”) or change 
in rules are advantageous from the perspective of all players in the 
sense that they create a better game. This is especially likely if rules are 
expected to be stable over time, thus introducing some uncertainty for 
individuals about the precise situations in which they will be applied, 
and therefore, about the distributional consequences of particular rule  
choices:

To the extent that the individual reckons that a constitutional rule will 
remain applicable over a long sequence of periods, with many in-pe-
riod choices to be made, he is necessarily placed behind a partial “veil 
of uncertainty” concerning the effects of any rule on his own predicted 
interests. Choice among rules will, therefore, tend to be based on gener-
alizable criteria of fairness, making agreement more likely to occur than 
when separable interests are more easily identifiable. (Buchanan 1999 
[1986], p. 464)

Thus, at the level of constitutional choice, there may be considerable 
scope for mutual gains to be secured as individuals jointly commit to a 
set of constitutional rules for collective decision-making. Critically, this 
does not imply that individuals will, or expect, to benefit from any indi-
vidual decision to be taken within this framework of rules. Rather, it is 
the anticipated sequence of decisions over time under a set of rules that 
is preferable to the alternative.

The key take-away from this argument is that in the constitutional 
political economy paradigm, “politics as exchange” does not refer to 
the on-going interactions in the ordinary political process (as implied 
by Pettit). It refers to decisions at the constitutional level as individu-
als “exchange” commitments to a set of rules—and do so because each 
individual expects to be better off under the set of constitutional rules 
agreed to. As Buchanan (2001 [1988], p. 150) concludes, “(b)y shifting 

6As Buchanan puts it (1999 [1990], p. 386): “As it operates and as we observe it to operate, ordi-
nary politics may remain conflictual…while participation in the inclusive political game that defines 
the rules for ordinary politics may embody positively valued prospects for all members of the polity.”
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“voluntary exchange” upward to the constitutional level of choices 
among rules, the consensual or general agreement test may be applied.”7

Comparative Institutional Analysis  
and Homo Economicus

“Politics-as-exchange” refers to the potential for individuals to secure 
mutual gains by “contracting” for a constitution, i.e., to commit jointly 
to a set of rules for collective decision-making. Of course, this implies 
that individuals must consider (and perhaps debate) alternative rules 
(or revisions in existing rules) in order to identify those that promise 
mutual gains, and these are thus candidates for joint agreement. Are 
there sets of rules, or changes in existing rules, such that it would be in 
the interest of all individuals to consent?

Such comparisons can only be made if individuals have some expec-
tations about the working properties of alternative rule frameworks. In 
other words, constitutional choices must be based on comparative insti-
tutional analysis, i.e., systematic evaluation of the ways in which par-
ticular institutional arrangements will shape individual behavior and, 
thereby, outcomes of collective decision-making. From the perspective 
of constitutional political economy, the central purpose of public choice 
is to provide such analyses in order to inform public debates about the 
desirability of particular institutional choices, or institutional reforms 
(Brennan and Buchanan 1981, p. 159).8 Buchanan and Tullock’s seminal 

7One of the key analytic points made by Buchanan and Tullock is that this “calculus of consent” 
regarding the constitutional rules that an individual would want to consent to will typically imply 
that individuals prefer constitutional rules that do not require unanimous consent for day-to-day 
decisions. See Vanberg (2018) for a detailed discussion.
8Critically, for Buchanan, this is a humble role. Expert judgments cannot be substituted for the 
judgements of citizens as sovereigns as expressed in their decisions to consent to a particular 
institutional arrangement. Expert judgments can only be offered as advice. See Buchanan (1999 
[1991], p. 288): “If individuals are considered the ultimate sovereigns, it follows directly that they 
are the addresses of all proposals and arguments concerning constitutional-institutional issues. 
Arguments that involve reliance on experts in certain areas of choice must be addressed to indi-
viduals, as sovereigns, and it is individuals’ choice in deferring to expert-agents that legitimizes the 
potential role of the latter, not some external assessment of epistemic competence as such.”
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The Calculus of Consent (1962), perhaps the central contribution in 
launching the public choice/constitutional political economy paradigm, 
is a primary example of this kind of analysis offering detailed analysis of 
the workings of ordinary majority rule and bicameralism, among others.

Against this background, we are finally in a position to appreci-
ate the methodological argument for the homo economicus assump-
tion. Systematic comparison of the working properties of alternative 
rules—comparative institutional analysis—requires an assumption that 
specifies how individuals will act within the incentives and constraints 
presented by alternative rules. In other words, it requires a model of 
human action. Because comparative institutional analysis is designed to 
assess the working properties of alternative rule frameworks, the model 
of human action that is employed must be constant across the analysis. 
By holding constant the behavioral assumptions under which alternative 
rules are evaluated, we force any differences in the anticipated working 
properties of different rules to emerge from the institutional differences 
between the rules.9

Of course, the need to employ uniform behavioral assumptions leaves 
open the question of which particular behavioral model to employ. 
Imposing the assumption that behavior confirms to the rational choice 
model of homo economicus requires additional justification. I focus here 
on a methodological point: The key argument in favor of this particular 
model is that the behavioral assumptions of homo economicus are best 
suited to achieving the underlying purpose of comparative institutional 
analysis. Importantly, this purpose is not to provide an accurate explan-
atory or predictive model of individual action under a set of institu-
tional rules. Rather, the purpose is to provide an analytical perspective 
that can usefully inform constitutional choices among alternative rules.10  

9Brennan and Buchanan (1981, p. 159): “…whatever model of man is to be used in evaluat-
ing alternative social orders – alternative rules of the economic/political/social game – it must 
be applied uniformly over all the possibilities to be compared…If we are to employ one set of 
behavioral postulates for one institution, and another set for another institution, no legitimate 
comparison of the two institutions can be made.”
10As Brennan and Buchanan put the point, the “claim is that homo economicus rightly belongs in 
the analytical derivation of normative propositions about appropriate institutional design” (1981, 
p. 159).
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To clarify this argument, I present it from three different (though 
closely related) vantage points.

Frame 1: A foundational assumption of the rational choice approach is 
that individuals—whatever the substantive content of their preferences— 
differ with respect to their goals and desires (including their visions of 
what is desirable in collective action). In other words, there is no com-
mon, agreed upon version of the public good which would serve to 
eliminate conflict among individuals over the direction of collective 
decision-making. Starting from this assumption, consider the position 
of an individual contemplating the working properties of different insti-
tutional rules. Her understandings of these properties inform her deci-
sion about which rules would (conditional on the commitment of all 
others to the same rule) provide a net benefit.

In conducting this analysis, the key consideration for the individual is 
the extent to which a particular institutional framework is conducive to 
her ability to realize her goals, and to what extent such a pursuit might 
be frustrated by the divergent preferences of other individuals. Because 
the purpose of the analysis is to determine to what extent divergence 
of preference poses a potential threat under a particular institutional 
framework, it is useful for the individual to assume that—to the extent 
that the institutional framework makes this possible—other individuals 
will attempt to realize their preferences. In other words, given the pur-
pose of attempting to understand the working properties of alternative 
institutional arrangements, the behavioral assumption that serves the 
individual’s analytic purpose best is to suppose that all individuals act in 
a self-interested manner (where self-interest is understood as the pursuit 
of their particular preferences without regard to their substantive con-
tent)11. The self-interest assumption is appropriate because it allows the 
individual to forecast to what extent the divergence of interests among 

11This is, of course, exactly the kind of “calculus of consent” that the representative individual 
conducts when considering the trade-off between “external costs” (the costs imposed by collective 
decision the individual opposes) and “decision-making costs” (the costs of reaching a decision 
in light of divergent preferences, as well as the costs of decisions the individual favors that are 
blocked by others) in the model presented by Buchanan and Tullock in Chapter 6 of The Calculus 
of Consent.
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individuals will threaten to frustrate her own preferences under alterna-
tive institutional rules.

Frame 2: Brennan and Buchanan (1981) provide an alternative 
frame for the same underlying logic. The great intellectual achieve-
ment of Adam Smith’s Wealth of Nations (and the tradition of classical 
political economy more generally) was to demonstrate that within an 
appropriate institutional structure, markets can reconcile the pursuit of 
individuals’ self-interest with common interests by ensuring that what 
individuals are led to do in order to achieve their private purposes (e.g., 
the pursuit of wealth) is in the interests of the community—understood 
as the interests of other individuals—as a whole. Put differently, the 
potentially beneficial effect of market institutions lies in their ability—
if properly designed—to make private interests compatible with public 
interests.

As we move from the economic to the political realm, for Brennan 
and Buchanan, the central problem confronting individuals is precisely 
the same: It is to consider (through comparative institutional analysis) 
whether there are political institutions that can ensure that the pur-
suit of private interest by individuals is compatible with public inter-
est.12 Therefore, comparative institutional analysis employs “the homo 
economicus assumption, not because it is necessarily the most accurate 
model of human behavior, but because it is the appropriate model for 
testing whether institutions serve to transform private interest into pub-
lic. It is as simple as that” (Brennan and Buchanan 1981, p. 161).

Frame 3: Yet a third framing of the same point is provided by con-
sidering the link between constitutional political economy’s insistence 

12Brennan and Buchanan (1981, p. 160): “The question we are interested in posing about any 
particular social order is whether the rules by which individual actions are coordinated are such 
as to transform actions undertaken by participants in their own private interests into outcomes 
that are in the interests of others. We know that this curious alchemy is in fact worked by the 
market – that the invisible hand operates, under certain more or less well-defined conditions, to 
convert private interest into public interest. The prime task of comparative institutional analysis is 
to enquire whether other institutions do the same…”
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on comparative institutional analysis and the tradition of classical polit-
ical economy as it derives from David Hume and The Federalist. This 
frame presents the homo economicus model as a prudential assumption 
that is appropriate in evaluating alternative institutional frameworks 
because it focuses attention on a central purpose of constitutional 
designs, namely to offer protection against policymakers or other polit-
ical actors, including organized interests, who pose a potential threat 
to the political order precisely because they are motivated by narrow 
self-interest. In this context, the critical question to ask of a particular 
institutional framework is to what extent it can serve this purpose, i.e., 
offer such protection.

Consider James Madison’s argument in Federalist 10. In this paper, 
Madison confronts a concern over the potentially detrimental impact 
of “factions” who might attempt to use the political process to advance 
their (typically economic) interests at the expense of other citizens. As 
Madison (1961 [1787], p. 48) argues, “it is in vain to say that enlight-
ened statesmen will be able to adjust these clashing interests and ren-
der them subservient to the public good. Enlighted statemen will not 
always be at the helm.” Instead, Madison contends, the answer must be 
found in institutional designs that prevent self-interested factions (or 
statesmen) from being in a position to harm the legitimate interests of 
other citizens. This theme is the explicit focus of Federalist 51, in which 
Madison argues that the proposed US Constitution will—through sep-
arating powers horizontally and vertically—contain the threat posed by 
self-interest. Harkening back to Adam Smith, Madison contends that 
proper constitutional designs can serve the purpose of “supplying, by 
opposite and rival interests, the defect of better motives,” thus ensuring 
that “the private interest of every individual may be a sentinel over the 
public rights” (1961 [1787], p. 322).

David Hume offered precisely the same prudential argument in his 
essay on “The Independency of Parliament,” in which he observes that 
“in contriving any system of government, and fixing the several checks 
and controls of the constitution, every man ought to be supposed a 
knave, and to have no other end, in all his actions, than private inter-
est…It is therefore, a just political maxim, that every man must be sup-
posed a knave: Though at the same time, it appears somewhat strange, 
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that a maxim should be true in politics, which is false in fact…” (1985, 
pp. 45–46).13

Note the critical last part of Hume’s statement—the explicit acknowl-
edgment that the supposition that “every man is a knave” is descrip-
tively wrong, a point also acknowledged by Brennan and Buchanan, 
and in Madison’s observation that enlightened statesmen will not always 
be in charge (thus suggesting that they will be in charge at least some of 
the time). Put differently, from the vantage point of the methodologi-
cal argument for the homo economicus assumption, the question is not 
whether homo economicus represents a realistic model of human motiva-
tions. It is also not whether it is a model that is suitable for explanatory 
or predictive analysis. Rather, the key point is that the homo economicus 
model—though perhaps descriptively inaccurate—is appropriate to the 
task of comparative institutional analysis because it forces attention on 
the degree to which alternative institutional designs can confront and 
mitigate the potential challenges posed by the individual pursuit of 
self-interest in the political process.14 (Of course, this methodological 
argument does not imply that one could not also defend the homo eco-
nomicus model as a useful explanatory model.)

13See also John Stuart Mill in his Considerations on Representative Government (1991, p. 374): 
“…since the very principle of constitutional government requires it to be assumed, that political 
power will be abused to promote the particular purposes of the holder; not because it always is 
so, but because such is the natural tendency of things, to guard against which is the especial use 
of free institutions.”
14Note the close affinity between this methodological point, and Karl Popper’s defense of the 
“rationality principle” as part of what he calls “situational logic.” For Popper, the rationality prin-
ciple serves as the animating force for models in the social sciences by ensuring that we assume 
that individuals act “appropriately” within the context of a model. As he put it (1985 [1967], 
p. 359): “If you look upon the rationality principle from the point of view which I have here 
adopted, then you will find that it has little or nothing to do with the empirical or psychological 
assertion that man always, or in the main, or in most cases, acts rationally. Rather, it turns out to 
be an aspect of, or a consequence of, the methodological postulate that we should pack or cram 
our whole theoretical effort, our whole explanatory theory, into an analysis of the situation: into 
the model.”
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The Promise of Institutional Reform  
and the Optimism of Public Choice

In defending the homo economicus assumption, Brennan and Buchanan 
(1988, p. 184) concede the apparently cynical perspective of public 
choice, and appear almost embarrassed by some of the central conclu-
sions of their research tradition. Invoking the thought experiment of a 
“public choice economist or political scientist [who] is asked to talk to 
a group of young persons training for employment in the bureaucracy,” 
they ask sheepishly on “what aspects of public choice would he or she 
focus? On explaining how to manipulate agendas? On showing how to 
maximize the size of an agency’s budget?”

The answer lies in understanding that the analytical focus of public 
choice—and the conclusions reached—are not an end in themselves. 
They are tools in the process of comparative institutional analysis. And 
comparative institutional analysis, in turn, holds out the potential for 
institutional reforms of the political process that may improve the 
“political game” from the perspective of citizens. Thus, Brennan and 
Buchanan (1988, p. 184), returning to their thought experiment, con-
clude that “(t)he public choice analyst would probably soft-pedal the 
cynical edges, and focus more on the prospects for institutional reform 
than on the maximization of career prospects.”

In other words, the central aim of the public choice research tradition 
is not simply to offer a “theory of government failure.” It is to offer pos-
itive analyses that can point the way to potential institutional changes 
that alter the incentives and constraints confronting policymakers and 
citizens in ways that improve expected political outcomes. Examples 
include potential changes to the rules governing fiscal governance (Feld 
and Burret 2018; Martin and Vanberg 2013), alternative federal struc-
tures (Vanberg and Kerber 1994), or proposals for introducing “gen-
erality constraints” in the political process (Buchanan and Congleton 
1998).

In closing his Nobel Prize acceptance speech, James Buchanan explic-
itly sketched this vision for the role of the political economist:
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Normatively, the task for the political economist is to assist individuals, as 
citizens who ultimately control their own social order, in their continuing 
search for those rules of the political game that will best serve their pur-
poses, whatever these might be…helping to resolve the continuing ques-
tion of social order: How can we live together in peace, prosperity, and 
harmony, while retaining our liberties as autonomous individuals who 
can, and must, create our own values?

This vision—built on the foundation of homo economicus as a method-
ological tool, not as a descriptive model of human motivations—is (or, 
more accurately, should be) at the core of the public choice tradition. 
Viewed in this light, public choice is not a dismal enterprise, but an 
expression of an optimistic faith in the potential for improvements in 
the human condition through careful design of political institutions.
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Introduction

How does one go about “doing” classically liberal political economy 
(Boettke 2014)? The social sciences provide us with the means of 
acquiring a heightened understanding of how societies operate. They do 
not, however, specify which way of doing social science is more apt to 
provide us with a liberal science, of the sort in which the Enlightenment 
was steeped. Such a science is concerned, first and foremost, in under-
standing to what extent social order is possible without centralized con-
trol. ‘Coordination without command’ is the ultimate focus of liberal 
social science. But this positive science is often coupled with normative 
ends. In particular, liberal social science is concerned with the empow-
erment and sovereignty of the individual: with maximizing freedom and 
minimizing coercion (e.g., Hayek 2011). Though temporarily lost in 
the early twentieth century, the latter half of this century saw a rebirth 
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of the ‘art of political economy’ (Boettke 1998), the sine qua non of lib-
eral science. We argue that the reemergence of classically liberal political 
economy, and its re-integration into contemporary scholarship, is best 
exemplified by the work of Nobel laureate James M. Buchanan and his 
distinct approach to economics: constitutional political economy.

What is it that we mean when we refer to “liberal” scholarship in 
political economy? We mean that method of analysis which applies the 
tools of economics to matters of public importance. This method of 
analysis concerns itself, in what is often called analytical egalitarianism, 
with the well-being of all individuals (von Mises 2010). The concep-
tion of liberalism espoused herein is merely an extension of the science 
of human action to social affairs. It recognizes that individuals—via 
their capacity for genuine choice—are the exclusive source of value in 
an explanatory social science. Buchanan’s political economy is remarka-
ble because it extends the standard assumptions in economics of meth-
odological individualism and subjective valuation (Hayek 1948; von 
Mises 1949) to the realm of political and constitutional choice (e.g., 
Buchanan 1975a; Buchanan and Tullock 1962).

It has been recognized, however, that there exists some tendencies 
within liberalism that are difficult to reconcile, and pose a challenge to 
even the most careful social scientist. Levy (2014) argues that a deep 
tension exists between what he describes as liberal pluralism and liberal 
rationalism. On the one hand, liberalism has traditionally held a fear of 
centralized authority. Normatively, discovering political arrangements 
that protect individuals from arbitrary exercises of power has always 
been a chief concern within the liberal tradition. Positively, figuring 
out what these arrangements are and how they operate has been liberal 
political economy’s central concern. The pluralist conception within 
liberal thought argues for greater individual autonomy and freedom of 
association. This idea is cogently expressed by Robert Nozick in his dis-
course on Utopia (2013, pp. 297–334), wherein he theorizes how indi-
viduals might sort themselves into groups by choice, and provide public 
goods without reliance on a coercive central authority such as the state.

On the other hand, liberals have recognized that local sources of 
power and authority can equally burden individuals and diminish 
human dignity. The rationalist conception of liberalism seeks to prevent 
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such tyranny by deriving all-encompassing rules that to which liberal 
society must conform. This implies individuals would be nontrivially 
limited to the extent to which they would be free to associate them-
selves with more local groups (e.g., churches and civic organizations) in 
a manner free from outside interference. History shows that individuals 
often desire to subject themselves to coercive authorities other than the 
state, in order to live the kind of lives, or become the type of individuals 
that they aspire to be. The rationalist strain of liberalism seeks to pre-
vent abuses of power by local authorities by using centralized power as a 
check on these authorities.

Levy sees these two conceptions of liberalism as irreconcilable: lib-
eralism is besought with a tension that must be wrestled with but can 
never pacified An attempt to develop a pluralist defense of liberalism 
leaves individuals open to local oppression, while the rationalist defense 
exposes us to tyranny from Leviathan. While this may be the case, it 
ought to be recognized that there exists some spectrum of liberal social 
science that deals with the problem of irreconcilability better than oth-
ers. We argue that the research program of James Buchanan represents 
an effective way to embrace this tension to fruitful ends. Throughout 
his career Buchanan has made significant contributions, positive and 
normative, to political economy that encompasses both pluralist and 
rationalist liberal insights. He manages to take and apply the best of 
both conceptions of liberalism, thereby increasing our understanding 
of the potentials and perils of the human condition. It is because of 
this that he has remained a relevant thinker throughout in the social 
sciences, and why he will assuredly continue to do so. Buchanan’s schol-
arship ought to be, and indeed is, a model for contemporary liberals 
that shows them how to do liberal political economy.

The remainder of this essay will outline Buchanan’s political econ-
omy as exemplary liberal scholarship. Section ‘Buchanan the Rationalist 
Liberal: Constitutions by “Reflection and Choice”’ will describe the 
rationalist current of Buchanan’s liberal thought. This largely follows 
from his commitment to social contractarianism. Section “Buchanan 
the Pluralist Liberal: Taking the Status Quo Seriously” will address the 
pluralist side of his research program. This work is best understood by 
his deep commitment, arguably as strong as his contractarianism, to the 
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here-and-now as a starting point of political change. Section “Buchanan: 
The Liberal Par Excellence” concludes by emphasizing Buchanan’s con-
tinued relevance as a liberal social scientist, as well as referencing con-
temporary scholarship that makes direct use of his insights.

Buchanan the Rationalist Liberal: Constitutions 
by “Reflection and Choice”

Alexander Hamilton, in the opening paragraph of Federalist 1, poses 
the following question:

It has been frequently remarked that it seems to have been reserved to 
the people of this country, by their conduct and example, to decide the 
important question, whether societies of men are really capable or not of 
establishing good government from reflection and choice, or whether they are 
forever destined to depend for their political constitutions on accident and 
force. (Hamilton 2001, para. 1, emphasis added)

Buchanan answers this question by strongly affirming the role of “reflec-
tion and choice” in “establish[ing] good government”. In doing so he 
makes recourse to social contract theory— informed and extended 
by price theory—demonstrating his affinity for rationalist liberalism. 
In order to make state action legitimate, it must be consented to by 
those who will be subjected to its coercive authority. This is a familiar 
pillar of classically liberal political thought. Thinkers such as Hobbes, 
Locke, Montesquieu, and Kant have bequeathed to posterity the build-
ing blocks of liberal thought rooted in some form of contractarianism. 
As a result, contractarianism and liberalism have become so entwined 
to become, in some circles, near synonyms. This connection appears, 
once again, strongly in the rebirth of political economy and philoso-
phy throughout the latter part of the twentieth century (e.g., Buchanan 
and Tullock 1962; Hayek 2011; Rawls 1971), due in no small part to 
Buchanan.

But there are other strains of constitutionalism than contractari-
anism (Brennan and Buchanan 1985, p. 24). One might conceive of 
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a constitution as being the overall body of generally adhered to rules, 
subject to evolutionary change over time (see Hayek 1973, 2011, 
Chap. 10). The animating principle is a sort of group fitness or con-
sensus, rather than that of explicit individual choice. In this alternative 
perspective, rules are outside of the realm of choice and therefore can-
not be fully comprehended by any one individual or group of individu-
als. This obviously places limits on the degree to which individuals can 
reform the rules that govern their interactions. Individuals are subject to 
the existing body of rules, and changes are made only through a gradual 
process (e.g., Leoni 1961) that itself can seldom be predicted, let alone 
controlled. Normative value can be placed on the existing body of rules 
precisely because of their existence and temporal durability. To think-
ers such as Burke, the durability of rules for coordinating behavior that 
are not themselves the product of reflection and choice demonstrate the 
inapplicability of human reason to questions of governance at the deep-
est level.

But this is not how Buchanan thought about constitutions. An 
endorsement of the broadly conservative-Burkean view of constitu-
tions would render the individuals subject to existing rules helpless to 
alter them. Individuals would be, as noted by Hamilton, “destined to 
depend for their political constitutions on accident and force” (2001), 
accident being the evolutionary process, and force being the recourse 
of the reactionary Throne and Altar state. Instead, Buchanan devel-
oped a contractarian constitutionalism which follows from his advo-
cacy of moral equivalence among individuals and their capacity for 
reasoned choice over governance institutions. Extending insights from 
economics regarding methodological individualism and subjective 
value (e.g., Buchanan 1999a), Buchanan argues that individuals are the 
sole source of value. To Buchanan, statecraft is not soulcraft. Politics 
is not a means to uncover and institutionalize Truth, but instead an 
exchange process among rational and free individuals to advance col-
lectively their separately held ends. By denying a source of value out-
side the beliefs and choices of individuals party to the social contract, 
Buchanan goes beyond the standard, positive assumptions in economics 
and public choice theory, giving normative status to individual auton-
omy. Value is expressed through individual consciousness and choice. 
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He does not rule out, of course, the potential for individuals to form 
groups on the basis of shared values, and the recognition of the efficacy 
of group action for advancing those values. Buchanan instead argues 
that all expressions resulting from such influences are originally housed 
and cannot be separated from the acting individual. In this sense, 
Buchanan’s contractarianism owes as much to the Kantian tradition 
as to the Hobbesian tradition, within which his thought his typically 
placed (Kliemt 2005, 2011).

Buchanan was one of the spearheads of the public choice revolu-
tion, which extended economic theories of choice to non-market deci-
sion making. But more specifically, Buchanan is best remembered as 
the father of the field of constitutional political economy (Brennan 
and Buchanan 1985; Buchanan and Congleton 2003; Buchanan and 
Tullock 1962) “Constitutional political economy is a research program 
that directs inquiry to the working properties of rules, and institutions 
within which individuals interact, and the processes through which 
these rules and institutions are chosen or come into being” (Buchanan 
1990, p. 1) Whereas constitutional politics deals with conflicts over what 
the polity, in essence, should be, constitutional economics focuses on 
how the polity can be viewed as a vehicle for mutually beneficial col-
lective action. Constitutional politics is about conflict; constitutional 
economics, cooperation. Buchanan conforms to the ideal of a ration-
alist liberal in developing this project, to better understand the condi-
tions that enable individuals to realize their vision of the ‘good society’ 
through collaborative non-market exchange. The ‘rules of the social 
game’ can be chosen by individuals; those rules can be generally bene-
ficial, rather than beneficial to some subset of individuals at the expense 
of others; and individuals can amend those rules, choosing alternative 
institutional arrangements as changes in underlying conditions make 
such choices in the interests of those individuals.

Thus, Buchanan’s constitutionalism does not seek to explain the 
existence of a state on the basis of the protection of a pre-existing set of 
individual rights. Instead, the state, as specified in the constitution, is a 
reflection of individuals who act to advance their own ends: “…there 
is no resort to any source of value external to the expressed preferences 
of individuals who join together in political community” (Brennan and 
Buchanan 2000 [1985], p. 27). In addition to putting Buchanan at 
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odds with views of politics as the pursuit of truth, goodness, or beauty, 
it also put him out of step with orthodox welfare economists of the 
time. Buchanan’s constitutionalism, too, rules out the possibility of a 
“social utility function,” as no such thing could possibly exist independ-
ent of individual preferences as expressed by their actions and choices 
(Buchanan 1954; Buchanan and Tullock 1962).

Both Buchanan and Rawls participated in the rebirth of social con-
tract theory in the 1960’s and 1970’s with the publications of The 
Calculus of Consent (coauthored with Gordon Tullock 1962) and A 
Theory of Justice (1971), respectively. And while there is clearly a great 
deal of overlap between these projects, they diverge in their ultimate 
purposes. Buchanan describes his contractarian project as explanatory, 
rather than hortatory (Buchanan 1972). We can rationalize the exist-
ing order of institutions as if they had emerged from a process of gen-
uine consent, deliberation, and agreement among hypothetical rational 
beings, knowing full well that this conceptual explanation is—except 
in perhaps rare cases—an historical fiction. This is altogether different 
from asserting that actual humans, in the here-and-now, ought to place 
themselves behind the veil of ignorance in an attempt to see one-another 
as moral equals and derive some ideal rules of justice. Thus, Buchanan’s 
use of the social contract, both in an explanatory and justificatory sense, 
is not without nuance and restraint. Furthermore, when combined with 
an appreciation for Buchanan’s thoughts on real-world political reform, 
we discover that Buchanan is no Voltairean liberal. “If you want good 
laws, burn those you have and make new laws” would certainly not be 
a position embraced by Buchanan. It is at the nexus of constitutional 
choice and status quo reform that Buchanan’s rationalism becomes tem-
pered by a sophisticated pluralism. The following section will feature 
the latter elements of Buchanan’s research project.

Buchanan the Pluralist Liberal: Taking the Status 
Quo Seriously

Buchanan is not a run-of-the-mill social contractarian. While he 
remains committed to contractarianism throughout his life, he does 
so in a way that allows for and often times embraces liberal pluralism. 
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Buchanan often describes himself as a “philosophical anarchist” (see, 
e.g., 1977a, p. 11; 2000 [1975], p. 5). His “ideal” world is “necessarily 
anarchistic”:

This world is peopled exclusively by persons who respect the minimal set 
of behavioral norms dictated by mutual tolerance and respect. Individuals 
remain free to “do their own things” within such limits, and coopera-
tive ventures are exclusively voluntary. Persons retain the freedom to opt 
out of any sharing arrangements which they might join. No man holds 
coercive power over any other man, and there is no impersonal bureau-
cracy, military or civil, that imposes external constraint. (Buchanan 2000 
[1975], p. 5)

That anarchism occupies the place of the ideal in Buchanan’s thought, 
even if that ideal is ultimately unobtainable (Buchanan 1977a, p. 11), 
is significant. It demonstrates that Buchanan is comfortable with the 
idea of a society populated with numerous ‘little platoons’ that are the 
ultimate source of moral authority (in the eyes of those who comprise 
these intermediate spheres themselves) and social order. This is already 
a break with the Rousseau-Mill-Rawls line of contractarianism, which 
is in varying degrees less comfortable with intermediate bodies as social 
constituents.

Liberal pluralist tendencies can also be seen in Buchanan’s view of 
the political status quo. Unlike highly rationalist liberals, Buchanan 
does assign such starting situations some normative weight (Kliemt 
2004). Unsurprisingly, this commitment is viewed through the lens of 
contractarianism, as opposed to more conservative positions (Brennan 
2015). This can be seen in Buchanan’s views on agreement and change. 
Agreement, meaning consent among sovereign individuals, is required to 
move from one set of rules to another. Furthermore, as specified in the 
previous sections, the ultimate evaluation of whether the rules should be 
changed must be made with recourse to the valuations of the individu-
als who are subject to these rules. But this is precisely why the political 
status quo is so analytically important in Buchanan’s thought. Beginning 
in the here and now allows us to move forward “as if ” the existing rules 
had been reached by consent (Brennan and Buchanan 1985, p. 26), 
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which forestalls the Rousseauvian-Voltairean need to hit some sort of 
‘social reset button’ to achieve meaningful reform. This allows for a more 
practical political economy, where agreement over changes in the exist-
ing rules might be reached in some feasible sense.

This leads us directly into the heart of Buchanan’s liberal pluralism. 
Buchanan is not an adherent of any school of thought that is inter-
ested in social engineering. In fact, Buchanan is at his most pluralist—
perhaps also the most Hayekian—in insisting on a firm distinction 
between complex social outcomes, and the rules that give rise to those 
outcomes. The latter can be a product of reflection and choice, but the 
former are not amenable to tinkering in the manner popular amongst 
Sameulsonian policy economists. Buchanan is particularly eloquent 
when discussing how important it is for social scientists to appreci-
ate, and at a deep level understand, the concept of spontaneous order 
(Buchanan 1964, 1982 [1999], 1986a; Buchanan and Vanberg 1991). 
Buchanan is opposed to the ‘economics of control’ as a means of man-
agerial governance for normative and positive reasons. Normatively, his 
contractarianism leads him to oppose social engineering on the basis 
of its violation of legitimate coercion. Positively, his understanding of 
the market as a spontaneous order or “creative process” (Buchanan and 
Vanberg 1991) leads him to oppose it on the basis of its means-ends 
incompatibility. Buchanan’s criticism of constructivism lies in the con-
structivist’s “urge to assume a role as social engineer, to suggest policy 
reforms that ‘should’ or ‘should not’ be made, independently of any rev-
elation of individuals’ preferences through the political process, has sim-
ply proved too strong for many to resist. The scientific integrity dictated 
by consistent reliance on individualistic values has not been a mark of 
modern political economy” (1986b, p. 249).

Here the reader may think we are exaggerating Buchanan’s plural-
ist sympathies. Buchanan obvious does not endorse the spontaneous 
order principle when applied to politics (Buchanan 1977b) at the con-
stitutional level, as is well known. Critics of rationalist liberalism may 
find this sufficient to indict Buchanan as a pure rationalist. Buchanan 
worries that leaving everything to spontaneous order does not leave 
any room for the political economist to prescribe changes to existing 
rules. If existing institutions lack any external means of measuring their 
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efficiency then one cannot recommend, as a constructivist might, any 
changes to the rules (Buchanan 1977b, 1986a). Critics of rationalist lib-
eralism could plausible accuse Buchanan of constitutional engineering 
which is different in degree but not in kind from social engineering.

But such an indictment from Buchanan’s critics would be mis-
taken. It is here that Buchanan reconciles his appreciation of sponta-
neous order—referred to by him as “the major intellectual discovery in 
the whole history of economics” (Buchanan 1986a, p. 75)—with the 
zealous desire of the social scientist to nurture positive institutional 
change. In this regard, he is a “positive political economist” (Buchanan 
1959). Rather than appealing to a “benevolent despot,” Buchanan sees 
the role of the political economist as prescribing changes in the exist-
ing rules. Political change—the kind which necessarily involves coercion 
of the individual—can only be justified on the basis of agreement. And 
while agreement is difficult, if not impossible to secure, it is the stand-
ard that must be embraced nonetheless. Agreement is the only ‘test’ 
that the social scientist, whether in his role of positive scholar or nor-
mative change agent, can accept to ascertain whether proposed social 
arrangements are welfare improving in the eyes of those whose agree-
ment is required to give legitimacy to rules changes. Even if social sci-
entists come up with a seemingly perfect scheme for social reform that, 
on the blackboard, meet all the requirements of Pareto improvement, 
if the agreement of individuals cannot be secured, Buchanan concludes 
it is the theorist who is in error. This is a marked difference between 
the more rationalist social contract theorists, because it shows Buchanan 
places definite limits on both the positive and normative value of ‘hypo-
thetical consent’ and ‘quasi-unanimity’. As a contractarian, Buchanan 
obviously makes heavy use of these concepts in developing his social 
philosophy. But they are not an excuse for the theorist to run rough-
shod over reality. In fact, the role they serve is more nearly the oppo-
site: they constrain the scholar as student of society by forcing him to 
find the rationality in seemingly irrational rules, and they constrain the 
scholar as activist by refusing him the temptation of using his expertise 
as an excuse to disregard the plans and expectations of the individuals 
subject to his proposed schemes.
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Thus, it is difficult to paint Buchanan as a pure rationalist lib-
eral, with all its attendant vices. Buchanan was often fond of invoking 
“Relatively Absolute Absolutes” in various contexts (Buchanan 1999b), 
allowing him to assume the middle ground on many of these seemingly 
irreconcilable issues. This is what gives normative weight to the rules, 
norms, and traditions that place us in the here-and-now from which 
change must begin. But these rules don’t by themselves legitimize coer-
cion from the state. Something else is required. Munger (2018) argues 
that Buchanan’s contractarianism is depends upon individuals maintain-
ing an exit option. Buchanan’s later work on federalism and secession 
(Buchanan 1950, 1995a, b, 2001; Buchanan and Faith 1987; Buchanan 
and Goetz 1972) show he was deeply concerned with social mecha-
nisms other than voice. To Buchanan, exit and voice are complementary 
goods. They are tools that individuals make use of as needed to ensure 
coercive institutions remain within their acceptable bounds. Students 
of political economy who only pay attention to Buchanan’s occupation 
with consent overlook significant nuances in his thought. These nuances 
suggest Buchanan’s contractarianism is best classified as a “contingent 
contractarianism” (Munger 2018, p. 29). The contingencies are pre-
cisely where the concerns for liberal pluralism can be found.

Buchanan’s work on federalism and secession are distinctly pluralist. 
In rationalist liberal camps, these mechanisms are at best viewed with 
suspicion, and at worst must be actively combated. While the rationalist 
elements in Buchanan’s thought may confront the all-too familiar prob-
lems associated with states being monopolies, his pluralist tendencies 
offer away around these problems. Take, for example, his views on the 
role of federalism in constitutional systems. To Buchanan, the central 
authority is an entity that sets the rules for further competition among 
smaller sub-units (Buchanan 1995b). When movement among these 
sub-units is not prohibitive, individuals can sort themselves, by choice, 
into those sets of rules that best fit their preferences. Furthermore, com-
petition among the groups will tend to produce rules that increasingly 
fit those preferences (Tiebout 1956). Once one recognizes that a diver-
sity of institutional possibilities exist for the supply of governance goods 
(e.g., Buchanan 1965; Coase 1974), it becomes a quasi-market situation 
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in ascertaining which institutional arrangements serve as the most effi-
cacious means of supplying those goods. The extent to which national 
sovereignty—in the sense of a central authority over sub-units—and 
competition of sub-units within that monopoly are desirable becomes a 
comparative institutional question for Buchanan. Competition among 
sub-units within a federated system becomes the pluralist solution to 
the both the epistemic and incentive problems that must be confronted 
pure rationalist liberal schemes for good governance.

Buchanan: The Liberal Par Excellence

Kenneth Boulding (1971) argued that the classic works of the past 
remain relevant in the present and the future to the extent that the 
questions they asked and dilemmas they proffered remain unresolved. 
In economics, Adam Smith occupies our “extended present.” The ques-
tions raided by he and other classical economists remain unanswered, 
and their framework remains useful in furthering our understanding 
of a wide array of social phenomena. Buchanan is foremost among the 
scholars who have carried forward the Smithian project. His work has 
sparked a several complementary, yet wide-ranging, lines of research.

Buchanan takes the best out of both liberal sub-traditions and put 
those insights in the service of a project that constitutes a powerful 
engine of analysis for understanding both market and non-market insti-
tutions. Rather modestly, Buchanan insisted that his entire research 
program was an extension of the Madisonian project of American con-
stitutionalism, driven by an extension of the Smithian project of classi-
cal liberalism. Still, the methods he developed undoubtedly changed the 
way that economists approached their study. Buchanan not only rein-
vigorated political economy in an age of institutional sterilization, he 
forever changed the way that economists would approach the field.

We have argued that Buchanan’s liberal political economist has both 
rationalist and pluralist elements. Our argument is not that he was a 
rationalist with pluralist sympathies, nor a pluralist with rationalist 
sympathies. Instead we contend that Buchanan managed to navigate 
the fundamental tension in liberalism, as pointed out by Levy (2014), 
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in a manner that enabled him to make significant advances on the prob-
lems that liberal social scientists confront anew in every generation. 
Buchanan understood the need for a coherent body of rules to facili-
tate effective collective action and defend the sovereignty of individuals. 
Yet, he also understands the value of the status quo, even when it fell 
short of rational justification. He appreciates the nature of spontane-
ous order and cultural evolution. Finally, he understands that democ-
racy, conceived as ‘democracy by discussion,’ necessarily comes with a 
series of normative attachments that prevents the theorist from plac-
ing himself in a privileged position in the reform process. From this 
the rules already in place derive normative weight not simply because 
they exist, but because changing them requires a consensual, persua-
sive process if the ultimate norms of democratic self-governing society 
are to be preserved. Beginning from where we are, the here-and-now, 
individuals come to the table as equals and reform their institutions 
to best advance their several ends. Buchanan is committed to the idea 
of reason, reflection, and choice, providing a resounding affirmation 
to Hamilton’s opening question in The Federalist. This is where his 
rationalist liberalism is most apparent. But he simultaneously cautions 
us to recognize the complexity of the world and provides us with a 
framework for understanding social change given this complexity. He 
frequently involves social norms and other cultural practices in his dis-
cussions of the political economy of change, according to these interme-
diate sources of social order a degree of authority that more rationalist 
contractarians do not share (see Buchanan 1975b, 1978, 1999c). We 
now describe the lasting innovations Buchanan, due to his deft naviga-
tion of the tensions between rationalist and pluralist liberalism, made in 
economics.

We have emphasized Buchanan’s thought in the context of liberal 
political economy. In this sense, liberal political economy is not ide-
ological economics. Instead, it is a specific tradition in the history of 
economic thought: the chain of insights held by the men who carry for-
ward Adam Smith’s legacy. Liberal political economy is, first and fore-
most, a project devoted to understanding the sources of social order 
when there is no centralized coordination or command. Buchanan is 
such an important liberal political economist because he is, first and 
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foremost, a liberal political economist. Entire research projects in post-
War political economy, many of which are still active today, owe their 
existence to Buchanan and the approach he adopted.

Consider Buchanan’s views on rationality in economics. Buchanan 
was devoted to the rationality postulate, properly understood: not 
an insistence on omniscience and robotic maximization, but instead 
human purposiveness and choice under conditions of genuine uncer-
tainty. He recognizes not only that individuals acknowledge and exploit 
gains from trade, but that private property, prices, and profit and loss 
are necessary preconditions that guide individuals towards potential 
gains. To Buchanan, these insights represented a similar thread that ran 
through the Sottish Enlightenment Philosophers (Hume and Smith), 
the Classical Economists (Ricardo and Mill), the Austrian School 
(Mises, Hayek, Kirzner), and the Chicago school in which he himself 
was educated (Knight and Simons) (Boettke 2014). With such tradi-
tions in mind, Buchanan became increasingly worried about the lack of 
institutional analysis in neo-classical economics. He urged economists 
to focus on the process by which allocations resulted, rather than mere 
allocative efficiency itself. He contrasted the allocative approach that 
is necessary for understanding the economizing behavior of individu-
als, with the exchange paradigm which must focus on the institutions 
within which rational individuals engage in exchange behavior. Much 
of the ‘institutional turn’ in economics looks the way it does because of 
Buchanan’s influence, reflecting both rationalist and pluralist concerns.

Buchanan also deserves credit for extending the rationality postulate 
to the realm of politics, but this radically understates his contribution 
(Buchanan 1979). Buchanan’s insistence on behavioral symmetry and 
the distinction between choice over rules vs. choice within rules are the 
twin pillars on which rest the most significant alternative paradigms to 
orthodox welfare and public economics. He pointed out serious concep-
tual flaws and limitations in emerging theories of “market failure” (see 
Bator 1958; Pigou 1920; Samuelson 1954), and questioned their suita-
bility for making relevant institutional comparisons. Absent the process 
by which individuals expressed their actual preferences, Buchanan saw 
no means of prescribing solutions to the supposed failures (Buchanan 
1954). Thus orthodox theories of market failure, and the attendant 
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corrections, assumed away what ultimately ought to have received 
the bulk of economists’ attention. Buchanan’s alternative was to con-
ceive of politics as an exchange process, a means by which individuals 
could achieve their own individual ends (Buchanan and Tullock 1962). 
Individuals would enter into political arrangements voluntarily, and 
as equals, to achieve would could not be achieved by private exchange 
alone. Thus, politics became a realm of exchange, and constitutional 
politics a primary realm for exchange, because it analytically preceded 
private exchange by assigning constituting all posterior exchange pro-
cesses (Buchanan 2000).

The literature on constitution—an rule-making ‘from the ground up,’ 
most prominently exemplified in the work of Nobel Laureate Elinor 
Ostrom (2010), also owes much to Buchanan. The literature on endog-
enous solutions to problems of collective goods provision represents a 
practical application of Buchanan’s insights. Recognizing the inherent 
diversity of potential institutional arrangements, Ostrom explored how 
different cultures and groups of individuals went about solving various 
collective action problems as they pertained to the management of com-
mon pool resources (Ostrom 1990). She documented several enduring 
practices across cultures that were successful in overcoming the pre-
dicted outcomes of the standard (institutionally antiseptic) economic 
models. Rather than leaving it up to the state to assign property rights 
in an effort to internalize the externalities produced when faced with 
commons problems, Ostrom recognized that communities could design 
and agree upon rules without recourse to an external enforcer. These 
rules were made against a diverse institutional background and, func-
tionally, took the place of conventional, black-box, ‘either markets or 
states’ solutions promulgated by her contemporaries.

Ostrom’s work and the literature derived from it contains many 
themes originally developed by Buchanan. From Buchanan, this liter-
ature made use of the analytical toolkit to understand how rules influ-
ence behavior, as well as an empirical bent for uncovering how these 
rules grow and adapt. This demonstrates both rationalist and pluralist 
bona fides from Buchanan’s oeuvre. For example, Ostrom was not sat-
isfied with analyzing social phenomenon strictly within the accepted 
models of the economist. Maintaining the rationality postulate, she 
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engaged the complex institutional background within which exchanges 
and improvements in the existing rules were taking place in the real 
world. She exemplified the advice given to Buchanan in “What Should 
Economists Do?” (1964). Institutional problems, such as market failure, 
government failure, commons, etc…, demand institutional solutions 
(Boettke 2014, p. 120). Ostrom saw, first hand, how individuals—
through a combination of choice and reflection, as well as accident and 
spontaneous order—went about solving such problems.

More recent work has studied how individuals outside of the tradi-
tional legal/political institutions go about constituting their own rules 
so as to provide public goods that were traditionally thought to be pro-
vided solely by states. This is perhaps best represented by the research 
of Leeson (2014), Skarbek (2014), and Stringham (2015). Themes 
from Buchanan themes are replete in each of these works. Each of these 
authors provides an analysis of how individuals come together to form 
groups and constitute their own rules in an effort to solve familiar eco-
nomics problems or develop entirely new and creative institutional 
mechanisms for their own use. Leeson (2007, 2014), studies how indi-
viduals can, even under highly unfavorable conditions, can create viable 
social orders. This is true even when the individuals in question would 
be expected to behave particularly knavishly, as in the case of crimi-
nal enterprises. “Criminal constitutions” (Leeson and Skarbek 2010) 
can help even selfish and short-sighted individuals overcome collective 
action problems. Likewise, Skarbek (2014) shows how the failure of for-
mal governance in large prisons in the United States led to the forma-
tion of gangs, which supplied collective goods such as protection and 
contract enforcement, and worked well even in an environment charac-
terized by high risk and violence.

Stringham (2015), in a similar vein, documents how the emer-
gence of the world’s first stock market took place not only without, but 
despite government’s refusal to enforce the relevant financial contracts. 
The complex trading institutions survived with the formation of clubs 
which were able to exclude those who failed to live up to their contrac-
tual agreements. Large benefits could be had by keeping promises, and 
the clubs were successful due to the “discipline of continued dealings” 
as described by Adam Smith in his Lectures on Jurisprudence (1978). 
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Other club-like institutions were equally successful at providing gov-
ernance without state-enforcement in the London and New York Stock 
Exchanges, and continue to be utilized on Wall Street in the wake of the 
2008 recession (Stringham 2015, Chaps. 4–6 and 11).

Other scholars have taken Buchanan’s framework and show how it 
can be used to understand how even informal constitutions developed 
and sustained. Salter and Young (2016, 2017), firmly within Buchanan’s 
constitutional political economy perspective, conduct a comparative 
analysis of the governance institutions in medieval Western Europe. 
They explain why the balance of power between the estates of the realm 
resulted in the rise of the rule of law. They also explain why representa-
tive institutions differ across polities, such as England and France. Those 
that tended towards less authoritative representative assemblies (e.g., 
England) did so due to the high costs associated with organizing special 
interests following the reform. These assemblies had mixed representa-
tion and were parliamentary. Those with estate based representation 
were able to concentrate benefits on special interests at a relatively lower 
cost, leading to more estate-based assembly (e.g., France). Importantly, 
the tools used to describe these results all originate in Buchanan.

Finally, prominent place must be given to Richard Wagner, arguably 
Buchanan’s greatest student and the one most responsible for carrying 
forward his insights on the institutional contingencies of spontaneous 
order. Wagner (2017) argues Buchanan’s project, beginning with classic 
works on public finance and culminating in broad social philosophy, is 
best understood as an attempt to understand the background conditions 
for a successful and renewable liberalism. This is also a useful way of 
understanding Wagner’s recent work (2009, 2013, 2016) on the institu-
tional underpinnings of market vs. non-market, and especially political, 
orders. Wagner is adamant that public-sector outcomes in democracies, 
such as budgeting and taxation, cannot be reduced to choice. Rational 
choosers are an essential part of the process, but not the only part. 
Instead, such outcomes are interaction-dependent. Interaction between 
choosers always takes on an added layer of complexity depending on the 
rules governing that interaction. Wagner, extending the insights of early 
marginalist economists on complexity, develops a framework for under-
standing these kinds of situations, and uses that framework to uncover 
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essential differences—as well as overlooked similarities—between com-
mercial and coercive social spheres. In this project, rationalist insistence 
on the universality of purposive human action and the primacy of rules 
is wedded to pluralist analysis of intermediate institutions from which 
rules can derive. Wagner puts these rationalist and pluralist themes from 
Buchanan to work and arrives at novel contributions to economics and 
politics.

Given this broad spectrum of work that continues to draw upon 
Buchanan, we can be confident that Buchanan’s framework for social 
analysis will continue to be relevant long into the future. His contribu-
tions will occupy the “extended present” of political economy in a sim-
ilar way that the classic thinkers going back to Adam Smith continue 
to do so. He shows us how to do classically liberal political economy 
without the vices associated with unchecked rationalism on the one 
hand, and unchecked pluralism on the other. Buchanan demonstrates 
to us how these two reservoirs of social thought can be simultaneously 
drawn upon to advance humanity’s knowledge of social order. In brief, 
Buchanan is the “once and future liberal,” and subsequent generations 
of political economists will necessarily continue down the trails he 
blazed.

References

Bator, F. M. (1958). The Anatomy of Market Failure. The Quarterly Journal of 
Economics, 72, 351–379.

Boettke, P. J. (1998). James M. Buchanan and the Rebirth of Political 
Economy. In R. Holt & S. Pressman (Eds.), Economics and Its Discontent: 
Dissent in 20th Century Economics (pp. 21–39). Northampton: Edward 
Elgar.

Boettke, P. J. (2014). What Should Classical Liberal Political Economists Do? 
Constitutional Political Economy, 25(1), 110–124.

Boulding, K. E. (1971). After Samuelson, Who Needs Adam Smith? History of 
Political Economy, 3(2), 225–237.

Brennan, G. (2015). Buchanan’s Anti-conservatism. Public Choice, 163(1–2), 
7–13.



29 Doing Liberal Political Economy …     667

Brennan, G., & Buchanan, J. M. (1985). The Reason of Rules: Constitutional 
Political Economy. The Collected Works of James M. Buchanan (Vol. 10). 
Indianapolis: Liberty Fund.

Buchanan, J. M. (1950). Federalism and Fiscal Equity. The American Economic 
Review, 40(4), 583–599.

Buchanan, J. M. (1954). Social Choice, Democracy, and Free Markets. Journal 
of Political Economy, 62(2), 114–123.

Buchanan, J. M. (1959). Positive Economics, Welfare Economics, and Political 
Economy. The Journal of Law and Economics, 2, 124–138.

Buchanan, J. M. (1964). What Should Economists Do? Southern Economic 
Journal, 30(3), 213.

Buchanan, J. M. (1965). An Economic Theory of Clubs. Economica, 32(125), 
1–14.

Buchanan, J. M. (1972). Before Public Choice. In G. Tullock (Ed.), 
Explorations in the Theory of Anarchy (pp. 27–37). Blacksburg, VA: Center 
for Study of Public Choice.

Buchanan, J. M. (1975a). The Limits of Liberty: Between Anarchy and 
Leviathan. Chicago: University of Chicago Press.

Buchanan, J. M. (1975b). The Samaritan’s Dilemma. In E. S. Phelps (Ed.), 
Altruism, Morality, and Economic Theory (pp. 71–85). New York: Russell 
Sage Foundation.

Buchanan, J. M. (1977a). A Contractarian Perspective on Anarchy. In Freedom 
in Constitutional Contract: Perspectives of a Political Economist (pp. 11–24). 
College Station: Texas A&M University Press.

Buchanan, J. M. (1977b). Law and the Invisible Hand. In B. H. Siegan (Ed.), 
The Interaction of Economics and the Law (pp. 127–138). Lexington, MA: 
D.C. Health.

Buchanan, J. M. (1978). Markets, States, and the Extent of Morals. American 
Economic Review, 68(2), 364–368.

Buchanan, J. M. (1979). Politics Without Romance: A Sketch of Positive 
Public Choice Theory and Its Normative Implications. IHS Journal, 
Zeitschrift Des Instituts Für Höhere Studien. Vienna, Austria: Institute for 
Advanced Studies.

Buchanan, J. M. (1982 [1999]). Order Definied in the Process of Its 
Emergence. In The Collected Works of James M. Buchanan, The Logical 
Foundations of Constitutional Liberty (Vol. 1, pp. 244–245). Indianapolis: 
Liberty Fund.



668     G. L. Furton and A. W. Salter

Buchanan, J. M. (1986a). Cultural Evolution and Institutional Reform. 
Liberty, Market and State: Political Economy in the 1980’s (pp. 75–86). 
Brighton, UK: Wheatshelf Books.

Buchanan, J. M. (1986b). The Constitution of Economic Policy. Les Prix 
Nobel, 334–343.

Buchanan, J. M. (1990). The Domain of Constitutional Economics. 
Constitutional Political Economy, 1(1), 1–18.

Buchanan, J. M. (1995a). Federalism and Individual Sovereignty. Cato Journal, 
15, 259–268.

Buchanan, J. M. (1995b). Federalism as an Ideal Political Order and an 
Objective for Constitutional Reform. Publius: The Journal of Federalism, 
25(2), 19–28.

Buchanan, J. M. (1999a). Cost and Choice: An Inquiry in Economic Theory. 
Indianapolis: Liberty Fund.

Buchanan, J. M. (1999b). The Ethics of Constitutional Order. In The 
Collected Works of James M. Buchanan. Volume 1: The Logical Foundations of 
Constitutional Liberty (p. 368). Indianapolis, IN: Liberty Fund.

Buchanan, J. M. (1999c). The Relatively Absolute Absolutes. In The Collected 
Works of James M. Buchanan. Volume 1: The Logical Foundations of 
Constitutional Liberty (pp. 442–454). Indianapolis, IN: Liberty Fund.

Buchanan, J. M. (2000). The Limits of Liberty: Between Anarchy and Leviathan. 
Indianapolis: Liberty Fund.

Buchanan, J. M. (2001). Federalism, Liberty, and the Law. Indianapolis: Liberty 
Fund.

Buchanan, J. M., & Congleton, R. D. (2003). Politics by Principle, Not Interest: 
Toward Nondiscriminatory Democracy. The Collected Works of James M. 
Buchanan (Vol. 11). Indianapolis: Liberty Fund.

Buchanan, J. M., & Faith, R. L. (1987). Secession and the Limits of Taxation: 
Toward a Theory of Internal Exit. American Economic Review, 77(5), 
1023–1031.

Buchanan, J. M., & Goetz, C. J. (1972). Efficiency Limits of Fiscal Mobility: 
An Assessment of the Tiebout Model. Journal of Public Economics, 1(1), 
25–43.

Buchanan, J. M., & Tullock, G. (1962). The Calculus of Consent: Logical 
Foundations of Constitutional Democracy. Ann Arbor: University of 
Michigan Press.

Buchanan, J. M., & Vanberg, V. J. (1991). The Market as a Creative Process. 
Economics and Philosophy, 7(2), 167.



29 Doing Liberal Political Economy …     669

Coase, R. H. (1974). The Lighthouse in Economics. The Journal of Law and 
Economics, 17(2), 357–376.

Hamilton, A. (2001). No. 1. In G. W. Carey & J. McClellan (Eds.), The 
Federalist (Gideon, pp. 1–4). Indianapolis, IN: Liberty Fund.

Hayek, F. A. (1948). Individualism and Economic Order. Chicago and London: 
University of Chicago Press.

Hayek, F. A. (1973). Law, Legislation and Liberty. Rules and Order (Vol. 1). 
Chicago: University of Chicago Press.

Hayek, F. A. (2011). The Constitution of Liberty: The Definitive Edition. In  
R. Hamowy (Ed.), The Collected Works of F.A. Hayek: 17. Chicago: 
University of Chicago Press.

Kliemt, H. (2004). Contractarianism as Liberal Conservatism: Buchanan’s 
Unfinished Philosophical Agenda. Constitutional Political Economy, 15(2), 
171–185.

Kliemt, H. (2005). Public Choice and Political Philosophy: Reflections on the 
Works of Gordon Spinoza and David Immanuel Buchanan. Public Choice, 
125(1–2), 203–213.

Kliemt, H. (2011). Bukantianism—Buchanan’s Philosophical Economics. 
Journal of Economic Behavior & Organization, 80(2), 275–279.

Leeson, P. T. (2007). An-arrgh-chy: The Law and Economics of Pirate 
Organization. Journal of Political Economy, 115(6), 1049–1094.

Leeson, P. T. (2014). Anarchy Unbound: Why Self-Governance Works Better Than 
You Think. New York: Cambridge University Press.

Leeson, P. T., & Skarbek, D. B. (2010). Criminal Constitutions. Global Crime, 
11(3), 279–297.

Leoni, B. (1961). Freedom and the Law (Expanded 3rd ed.). Indianapolis: 
Liberty Fund.

Levy, J. T. (2014). Rationalism, Pluralism, and Freedom. Oxford: Oxford 
University Press.

Munger, M. C. (2018). 30 Years After the Nobel: James Buchanan’s Political 
Philosophy. The Review of Austrian Economics, 31(2), 151–167.

Nozick, R. (2013). Anarchy, State, and Utopia. New York: Basic Books.
Ostrom, E. (1990). Governing the Commons: The Evolution of Institutional 

Forms of Collective Action. Cambridge, MA: Cambridge University Press.
Ostrom, E. (2010). Beyond Markets and States: Polycentric Governance of 

Complex Economic Systems. American Economic Review, 100(3), 641–672.
Pigou, A. C. (1920). The Economics of Welfare (4th ed.). London: Macmillan.



670     G. L. Furton and A. W. Salter

Rawls, J. (1971). A Theory of Justice. Cambridge, MA: Harvard University 
Press.

Salter, A. W., & Young, A. T. (2016). Market-Preserving Federalism as 
Polycentric Sovereignty. SSRN Electronic Journal, Working Paper.

Salter, A. W., and Young, A. T. (2017). Medieval Representative Assemblies: 
Collective Action and Antecedents of Limited Government. Constitutional 
Political Economy, Forthcoming.

Samuelson, P. A. (1954). The Pure Theory of Public Expenditure. The Review 
of Economics and Statistics, 36(4), 387.

Skarbek, D. (2014). The Social Order of the Underworld: How Prison Gangs 
Govern the American Political System. Oxford: Oxford University Press.

Smith, A. (1978). Lectures on Jurisprudence. Oxford: Oxford University Press.
Stringham, E. P. (2015). Private Governance: Creating Order in Economic and 

Social Life. Oxford and New York: Oxford University Press.
Tiebout, C. M. (1956). A Pure Theory of Local Expenditures. The Journal of 

Political Economy, 64(5), 416–424.
von Mises, L. (1949). Human Action: A Treatise on Economics. New Haven: 

Yale University Press.
von Mises, L. (2010). Liberalism. Auburn, AL: Mises Institute.
Wagner, R. E. (2009). Fiscal Sociology and the Theory of Public Finance: An 

Exploratory Essay. Cheltenham: Edward Elgar.
Wagner, R. E. (2013). Mind, Society, and Human Action: Time and Knowledge 

in a Theory of Social Economy. London: Routledge.
Wagner, R. E. (2016). Politics as a Peculiar Business: Insights from a Theory of 

Entangled Political Economy. Cheltenham: Edward Elgar.
Wagner, R. E. (2017). James M. Buchanan and Liberal Political Economy: A 

Rational Reconstruction. Lanham: Lexington Books.



671

Over the past 100 years, no scholar has done more to fashion and to 
strengthen the intellectual foundations of classical liberalism than has F. 
A. Hayek. Fundamental to Hayek’s enterprise was his insistence on the 
dispersion of knowledge and the need for each individual to use his or 
her unique bits of knowledge constrained only by abstract rules. If these 
rules are ‘good’ ones, they will generally lead each person, in pursuing 
his or her own goals, to act in ways that give rise to a larger, unplanned 
order that furthers the ability of individuals to achieve their ends. For 
Hayek, the foundational rules for any social order of large numbers of 
people are necessarily the product of unplanned evolution. These rules 
might be ‘good’ or ‘bad’ when judged by whatever criterion you choose. 
But because these rules—and the expectations both to which they give 
rise and that give rise to them—are part of a vast and complex web, 
human consciousness can never realistically hope at any one time to 
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consciously change any more than a tiny sliver of these rules for the 
better.

James Buchanan, while in strong agreement with Hayek on most 
other questions in economics and political economy, dissented—also 
strongly—from Hayek’s rejection of the possibility of consciously engi-
neering, in one fell swoop, the foundational rules of society. Stated less 
starkly, Buchanan was far more optimistic than was Hayek of the abil-
ity of human beings to consciously devise, agree upon, and implement 
workable constitutional rules for society.

Careful scholars will correctly note that Hayek, contrary to how he 
is often portrayed, was not rigidly opposed to consciously designed 
rules. Hayek explicitly identified what he regarded to be a proper role 
for legislation. That role was not only to complement evolved law, but 
sometimes consciously to override such law. In addition, Hayek wrote 
an entire book describing his ideal constitution (Hayek 1979). As for 
Buchanan, he did not deny that particular laws often evolve into exist-
ence. It is not my purpose in this paper, however, to do a full exegesis of 
each man’s work on the nature and sources of law. I will here accept as 
valid, as well as take as my starting point, Buchanan’s own statement of 
his differences with Hayek on the nature of constitutional rules and the 
limits of legal evolution. On the basis of Buchanan’s own understand-
ing of his differences with Hayek on this score, I will then argue that 
Buchanan’s case for the superiority of conscious social-contracting over 
Hayekian legal evolution fails.

Buchanan Rejected Hayekian  
Constitutional Modesty

Buchanan spelled out his social-contract theory of society most fully in 
his book The Limits of Liberty (1975). In summary, Buchanan argued 
that the specific features of the foundational rules on which every func-
tioning social order rests will be best if they are consciously crafted 
and agreed to unanimously by members of the society to which the 
rules apply. Buchanan recognized that in the absence of such a social 
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contract, social rules—including property rights—will indeed emerge 
through a process of social evolution, but he insisted that these purely 
evolved rules and rights will be less desirable than will any set of rules 
that are consciously chosen and implemented by a social contract. 
Throughout his vast work on constitutional economics, Buchanan fre-
quently argued that, precisely because evolved rules will achieve local 
optima, they will not ‘evolve away’ from these local optima toward a 
global optimum. Movement of rules away from local optima toward 
a global optimum must, therefore, be done by conscious design and 
effort. The role of a social-contracting process is, for Buchanan, pre-
cisely to supply this conscious design and effort.

Buchanan explicitly contrasted his vision of constitutional change 
with that of Hayek, who was highly critical of what he (Hayek) called 
“constructivist rationalism.” While Buchanan joined Hayek in rejecting 
as unrealistic any of the many social-reconstruction schemes the suc-
cess of which depend upon changes in human nature, he parted ways 
with Hayek in the latter’s refusal to condone ambitious, wholesale social 
change even when achieved through a social contract that enjoys unani-
mous consent. After proclaiming the American constitutional structure 
to be in “disarray,” Buchanan (1975, p. 166) said about the social scien-
tist that “[h]e must ask the question: What sort of social order can man 
create for himself at this stage in his history?” Buchanan’s use of “create” 
was careful: to create a better social order is not to wait and hope for 
such an order to emerge unplanned.

To make clear that his call for social change is both radical and to be 
carried out by conscious design, Buchanan added that his

analysis suggests that there are structural flaws in the sociopolitical sys-
tem which can scarcely be remedied by superficial tampering. Acceptance 
of this, as diagnosis, becomes a necessary starting point in the search 
for alternatives. I am convinced that the social interrelationships that 
emerge from continued pragmatic and incremental situational response, 
informed by no philosophical precepts, is neither sustainable nor worthy 
of man’s best efforts. History need not be a random walk in sociopolitical 
space, and I have no faith in the efficacy of social evolutionary processes. 
The institutions that survive and prosper need not be those that maximize 
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man’s potential. Evolution may produce social dilemma as readily as 
social paradise. (1975, p. 167)

In a footnote to this passage, Buchanan wrote:

My basic criticism of F.A. Hayek’s profound interpretation of modern his-
tory and his diagnoses for improvement is directed at his apparent belief 
or faith that social evolution will, in fact, insure the survival of efficient 
institutional forms. Hayek is so distrustful of man’s explicit attempts at 
reforming institutions that he accepts uncritically the evolutionary alter-
native. We may share much of Hayek’s skepticism about social and insti-
tutional reform, however, without elevating the evolutionary process to 
an ideal role. Reform may, indeed, be difficult, but this is no argument 
that its alternative is ideal. (1975, p. 194)

Again, my interest here is not to criticize or otherwise to parse 
Buchanan’s interpretation of Hayek. In broad outline at least, 
Buchanan’s interpretation of Hayek is accurate. Hayek was in fact far 
more skeptical than was Buchanan of attempts to consciously create 
society’s foundational rules. This Hayekian skepticism—what we might 
call his ‘constitutional modesty’—remained even if it is proposed that 
such reconstruction be carried out by an inclusive social-contracting 
process in which each individual enjoys veto power.

Buchanan’s Social-Contracting Process

A summary of Buchanan’s social-contract theory is useful. Normatively, 
Buchanan’s theory is rooted in the presumption that every individual 
should have a say, equal to that of each of the other individuals in the 
social group, in choosing the rules by which he or she is governed. If 
members of the subset ‘A’ of individuals are forced to do the bidding of 
members of the subset ‘B’ of individuals, or to otherwise live according 
to rules to which the ‘A’s did not agree, the ‘A’s are treated as if they are 
inferior to other individuals. For the dyed-in-the-wool egalitarian and 
small ‘d’ democrat Buchanan, any such arrangement is profoundly ineq-
uitable and undemocratic and, hence, normatively unacceptable.
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According to Buchanan’s egalitarian and democratic principles, 
therefore, each individual should have veto power over the set of rules 
proposed to govern that individual’s society. With each individual in 
possession of such veto power, any set of rules that is eventually chosen 
for that society will be a set of rules to which each person agrees. This 
unanimous consent ensures that no one is forced to act against his will.

Of course, as Buchanan often observed, rules that receive unanimous 
agreement likely include provisions to ‘force’ individuals acting within 
the rules to take certain actions and to refrain from taking other actions. 
For example, each individual might agree to a rule that allows a simple 
majority of his fellow citizens to raise his taxes and to imprison any-
one who is found guilty of evading such taxes.1 Each individual who 
agrees to this rule is, in one sense, “forced” to pay taxes if the majority 
so declares. But in a fuller, “constitutional” sense, the apparent force is 
not the sort that raises ethical issues: because the individual agreed to 
the rule, the individual volunteered to be ‘forced’ to abide by the major-
ity’s decision to tax him. And if one volunteers to be so forced, one is 
not really forced.

An analogy with a simple contract is helpful. By agreeing to bor-
row money to purchase a home, a mortgagee agrees to abide by a host 
of contractual provisions regarding repayment as well as to suffer cer-
tain consequences if he defaults on the contract. A mortgagee who is 
thus ‘forced’ out of his home because of his failure to make the timely 
mortgage payments that he agreed to make is not thought of as a vic-
tim of force. No other person is unilaterally imposing her will on the 
mortgagee.

Central to the above example is a distinction that appears throughout 
Buchanan’s writings—namely, the distinction between choices within 
constraints and choices of constraints. Put differently, the distinction 
is between “constitutional choices” (which are choices of the rules) and 
“post-constitutional choices” (which are choices made within the rules). 

1For an analytical demonstration of why individuals, when choosing the specific rules of how 
governments will routinely operate, are likely to agree to rules that require less than unani-
mous consent for government to enact legislation, see Buchanan and Tullock (1962), especially 
Chapter 6.
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Buchanan rightly and repeatedly scolded those who overlook this dis-
tinction. Ultimately, we are governed by rules, even if among the rules 
is one that gives vast discretionary power to a monarch or a democratic 
assembly. And because each set of rules determines a particular array of 
incentives and constraints for those who operate within the rules, any 
systemic improvement in society can be brought about only by chang-
ing the rules rather than by pleading with individuals to respond dif-
ferently to the incentives and constraints that are implicit within the 
existing set of rules.

Buchanan was careful never to say very much about the particular set 
of rules that he personally expected, or hoped, would emerge from an 
actual social-contracting process in which each individual has equal say 
and veto power at the rule-setting stage. The reason for Buchanan’s ret-
icence here was his refusal to “play God.” Buchanan, self-consciously, 
was just one individual among millions. His opinion about what the 
details of the social contract ‘should’ be are just that: his opinion, which 
is no more or less worthy than is the opinion of any other individual. 
Thus, for Buchanan the social-contracting process is a discovery pro-
cedure. No one knows, or can possibly know, beforehand what will be 
the particular array of rules that wins unanimous consent. The ‘correct’ 
social contract will be simply that which emerges through inclusive 
constitutional discussion and compromise. When finally a set of rules 
wins unanimous consent, it will be with the input—or, at least, with 
the equal opportunity of offering input—of all who will be governed by 
that set of rules. This constitution will reflect both the subjective prefer-
ences of those who are party to it, as well as their ‘scientific’ judgments 
of the likely workings of different rules. This constitution will be neither 
‘right’ nor ‘wrong’ if judged according to some external code of moral-
ity. But it will be right if judged by Buchanan’s own liberal individualist 
norms because it will be chosen through a process in which each person 
who is to be governed by the set of rules has input and—importantly—
veto power. This constitution ensures that no one’s will is overridden or 
ignored by another.

One normatively attractive feature of Buchanan’s social-contract 
theory is that it puts the individual front and center. Each individual, 
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possessing veto power, has a meaningful role to play in crafting the rules 
by which he will be governed. And because no one is forced to follow 
rules that he did not agree to follow, Buchanan’s social contract satisfies 
the normative Pareto criterion. Given that literally everyone agreed to it, 
the social contract makes no one worse off and at least one person better 
off. Once in place and in operation, then, no injustices or even Pareto-
inefficient moves occur.2 Everything is optimal, efficient, and ethical.

That’s Buchanan’s theory. This theory is useful for demonstrating 
the flaws inherent in those many political and economic philosophies 
that, explicitly or implicitly, posit as relevant benchmarks for the per-
formance of a society objective criteria which are external to the pref-
erences and judgments of the individuals who are members of that 
society. Buchanan’s theory also keeps the focus on the importance of 
rules—a focus that allows us to avoid the conceptual confusions that 
arise when the analysis is of outcomes rather than of the rules that gener-
ate outcomes.

Despite this usefulness, however, Buchanan’s social-contract the-
ory is not without problems of its own. Ultimately, as I argue below, 
Buchanan’s case for rejecting Hayek’s constitutional modesty fails. 
Sometimes Buchanan wrote as if the social contract is simply an ana-
lytical tool that gives us a benchmark against which to evaluate either 
the set of rules currently in play in reality or proposed changes to these 
rules.3 At other times, however, Buchanan wrote as if he believed that 
society can and should actually be reconstructed—actually reconsti-
tuted—through a real-world social-contracting process. Apart from 
Buchanan’s own ambiguity on the role of the social contract, there are 
problems with each of these proposed uses of the social-contract device.

2Buchanan (1962) demonstrated that the appropriate level for applying the Pareto criterion is at 
the level of rules.
3For example:

[T]he contractual models are not designed to be historically descriptive. They are, instead, 
designed to assist in the development of criteria with which existing political-legal systems 
may be evaluated. (Buchanan 1975, p. 50)
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Evaluating Existing and Proposed Rules

The chief problem with using social-contract theory to derive a bench-
mark against which to evaluate real-world rules is that, ultimately, it 
doesn’t allow the Buchananite social-contract theorist to escape play-
ing the role of God. Buchanan is correct that the rules that would be 
chosen through an inclusive real-world social-contracting process of the 
sort that is his ideal cannot be divined beforehand. The actual process of 
inclusive, unanimous-consent social contracting is necessary to discover 
what an ‘optimal’ set of rules are for the group in question.

But if there is no such actual social-contracting process then there is 
no actual social contract. How, then, can Buchanan or anyone else eval-
uate the rules actually in play in society against those of the hypotheti-
cal social contract? Any such attempted evaluation necessarily involves 
the analyst making his own assumptions about what rules an actual 
social-contracting process would generate if such a contracting pro-
cess were to occur. Once the contents of an actual unanimous- consent 
social contract are replaced in the analyst’s mind with what that analyst 
imagines would be the contents of an actual unanimous-consent social 
contract, one of Buchanan’s core justifications for social-contracting 
disappears—namely, the need to discover through an actual unani-
mous-consent social-contracting process the details of the rules that 
would be chosen. In short, such an analyst would, by Buchanan’s own 
lights, “play God.”

The above is perhaps too harsh. An objective analyst might be unable 
to know in detail what rules an actual social-contracting process would 
generate, but he is able to rule out large swathes of rules as ones that no 
rational human being would agree to. He can perform this ‘ruling-out’ 
function by putting himself behind a veil of ignorance while he assesses 
all of society’s actual rules-in-play as he understands them. Any num-
ber of actual rules are likely to be revealed by this exercise to be ones 
that no rational person in an actual social-contracting process would  
agree to.

All true. Yet how does such use of social-contract theorizing differ 
from that which is done regularly by any analyst who takes seriously 
the need to judge the ‘goodness’ or ‘badness’ of society by the pattern 
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of consequences that are (believed to be) generated by society’s rules? 
Whether the analyst is a social contractarian in the mold of Buchanan, 
a Hayekian emergent-law theorist, a Rawlsian, or whatever, each such 
person uses his personal judgment—hopefully one that is informed—to 
declare which sort of rules reasonable people in society would agree to 
and which they would reject.

Indeed, the Hayekian emergent-law theorist is arguably more true to 
Buchanan’s process criteria for judging rules than was Buchanan him-
self. The Hayekian attaches great normative significance to the evolved 
rules as these exist. The Hayekian accords these evolved rules a strong 
presumption of legitimacy. He does so because he is aware of his own 
inability to fully understand their purpose. And he is inclined to hold to 
this position even if he perceives in many of these rules only irrational-
ity or even apparent cruelty.

The Hayekian’s stance is that even the wisest, most-astute, and 
long-standing member of a society cannot know all of the detailed and 
nuanced facts that give rise any particular set of rules. And much less 
can this person, or anyone, know the details of how all of the many 
rules interact with each other, and interact with the physical envi-
ronment, to incite and to constrain human action. The Hayekian, 
not wishing to play God, presumes that the rules as they exist at any 
moment are likely the best such rules as are possible.

This Hayekian presumption is rebuttable. As Hayek made clear 
(1973, pp. 124–144), he did not oppose all legislation—that is, he did 
not oppose all conscious efforts to change some evolved laws. Hayek 
recognized that evolved law can and sometime does assume forms that 
are inconsistent with society’s norms. Because it is not the proper role of 
judges to change this law, the agency to whom this responsibility falls 
is the legislature. Hayek, therefore, agreed with Buchanan that evolved 
law can get ‘trapped’ in ‘suboptimal equilibria.’ Hayek agreed also that 
rescuing society from such undesirable law requires the conscious effort 
of people acting in a legislative capacity.

But a critical difference separates Hayek’s support for legislation from 
Buchanan’s social-contract proposal. For Hayek, legislation is prop-
erly used only at the margins—only to change some laws and never 
to change the entire corpus of laws, at least not all at the same time.  
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In contrast, as discussed below, Buchanan often endorsed a social-con-
tracting process as an actual means of changing society’s entire consti-
tution. For the Hayekian, any attempt to reconstruct wholesale all of 
society’s rules—to try to alter all at once the entire set constitutional 
rules for society—would be hubristic folly of the most dangerous sort. 
The human mind simply cannot know enough to reconstruct society’s 
rules in the manner endorsed by Buchanan. Indeed, the possibility of 
using legislation to successfully change individual laws depends upon 
the stability of expectations made possible by keeping most of the vast 
matrix of laws untouched.

Actually Crafting a Social Contract

Buchanan explicitly rejected Hayek’s constitutional modesty. On several 
occasions Buchanan went beyond using the social-contract construct as 
merely a means against which to evaluate existing rules: he advocated 
actually using the social contract to reconstruct society.4 For Buchanan, a 

4For example:

The prescription that follows from my diagnosis is straightforward. Genuine consti-
tutional revolution should be possible. All, or substantially all, persons or groups in the 
United States of 1978 should be able to reach agreement on a carefully designed and 
properly orchestrated set of legal-institutional arrangements which could then replace 
those that are in existence or in disarray.

Buchanan then proceeds to mention some practical problems that might obstruct such a real-
world social-contracting convention—practical problems such as that the public-goods nature of 
a sound constitution will perhaps prompt each person at the contracting stage to free-ride on the 
contracting efforts of others. But not to worry, concludes Buchanan:

It is easy to become extremely pessimistic about prospects for effective constitutional rev-
olution when such questions are raised. But economists tend to overlook the interests of 
men that extend beyond the narrow confines of homo economicus. Men who are excited by 
the grand design of the new constitutional order that is possible may, in fact, be willing to 
overcome the public-goods threshold noted above.

This curiously romantic assessment of the possibility of a real-world social-contracting process 
taking place appears in Buchanan (1977, pp. 183–184).
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social-contracting process that is sufficiently inclusive and that operates 
according to a rule of unanimity (or something very close) will succeed 
because everyone has a say and no one is obliged to agree to rules that 
he judges will be intolerable.

Buchanan’s embrace of what Hayek derisively called “constructivist 
rationalism” is difficult to understand, especially given Buchanan’s pro-
found recognition—when he wasn’t doing constitutional political econ-
omy—of the enormous complexity of reality, of the great dispersion of 
knowledge, and of the benefits of decentralized, competitive, on-going, 
and open-ended processes of political and economic interaction.5

Buchanan points to his being an American, rather than a European, 
as an explanation for his rejection of Hayekian modesty when it 
comes to reconstructing society through a social contract. According 
to Buchanan, America’s unique history gives to us Americans both an 
unwillingness to remain passive before the forces of history and an opti-
mism that our active wrestling with these forces can be successful. And 
for evidence Buchanan points to the creation in Philadelphia during the 
summer of 1787 of the U.S. Constitution.

In addition to Buchanan’s own explanation for his rejection of 
Hayekian modesty, there is, I believe, an additional reason why 
Buchanan was optimistic that a social-contracting process can work in 
reality. This additional reason is Buchanan’s frequently used example of 
a poker game as an analogy for the social contract.6 While much can be 
learned both from American history and from the poker-game analogy, 
neither, in fact, supports Buchanan’s case for a social contract.

5See, for example, Buchanan (1982).
6For example, see Buchanan (1981, p. 44):

On many occasions and in several places in print, I have used the analogy with games 
since I think this allows us to present the basic distinction most clearly. Consider a poker 
game. Participants must initially agree on the set of rules that will define the game to be 
played. This agreed-on set of rules becomes the constitution of the game. Play takes place 
within these rules, and this play may be termed post-constitutional.
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The United States Constitution  
Is Not a Social Contract

Consider first the U.S. Constitution. As admirable as that document 
is—and as wise as were the men who wrote it and pleaded for its rat-
ification—the U.S. Constitution is not remotely close to being a social 
contract. Contrary to much careless commentary and many unjusti-
fied allusions, the U.S. Constitution did not remake American society. 
Instead, it remade only America’s national government. It reconstituted 
a single organization, nothing more.

Of course, because of government’s distinctive powers to coerce all 
who are within its jurisdiction, the men who in 1787–1789 reconsti-
tuted the U.S. national government did so with an eye to ensuring that 
its coercive powers were kept in check. And while the then-agreed-upon 
understanding by the framers of what are and what are not acceptable 
functions of government was a product of then-prevailing cultural 
norms and ideology—and while this understanding heavily influenced 
the substance and spirit of the written Constitution—that document 
was not a social contract of the sort that Buchanan seems to have had in 
mind when he expressed his inability to go along with Hayek’s refusal to 
remake the basic rules of society.

Indirect yet strong evidence that Buchanan envisioned a social- 
contracting process as a realistic means of reconstituting society at large 
(rather than merely reconstituting a central government) is the fact that 
Hayek himself famously admired the U.S. Constitution.7 Buchanan 
obviously knew of Hayek’s high regard for the Constitution. If, there-
fore, Hayek admired the U.S. Constitution, Hayek’s objection to recon-
stituting the rules of society was almost certainly an objection to some 
effort more encompassing and grand than reconstituting a national 
government.

7Hayek (1960, p. 182): “And the Constitution which the new American nation was to give itself 
[in 1787] was definitely meant not merely as a regulation of the derivation of power but as a 
constitution of liberty, a constitution that would protect the individual against all arbitrary coer-
cion.” In the chapter from which this quotation is drawn Hayek explains, admiringly, that the 
U.S. Constitution was not intended to effect a wholesale restructuring of American society.
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There is here an admitted contradiction—or at least an ambiguity—
in my interpretation of Buchanan’s position. On one hand, Buchanan 
presented the U.S. Constitution as evidence in support of his belief in 
the efficacy of his particular conception of social contracting. On the 
other hand, because Buchanan knew of Hayek’s admiration for the 
Constitution—yet also because Buchanan insisted that Hayek was too 
modest in his willingness to remake society’s rules—it appears that 
Buchanan had in mind a process of social contracting more encompass-
ing and grand than that which resulted in the ratification of the U.S. 
Constitution.

This ambiguity in Buchanan’s writings on social contracting testifies, 
I believe, to Buchanan’s failure to fully escape the snares of legal pos-
itivism. Unlike Hayek, for whom law always precedes the state and is 
never a product of the state, Buchanan often wrote as if the state nec-
essarily precedes law and is law’s indispensable foundation. If legal pos-
itivism is correct, then law in the United States must come ultimately 
from the state. It follows that the successful reconstituting of the central  
U.S. state—such as was done with the drafting and ratification of the 
U.S. Constitution—meant the successful reconstituting not just of 
the U.S. government but also of America’s legal foundations.

Again, though, any interpretation of the U.S. Constitution as a social 
contract is mistaken. On its face, that document defines only the organ-
izational structure, some operational details, and the range of powers 
of the U.S. national government. Even granting that the U.S. national 
government is an especially important organization, and that specifi-
cation of the boundaries of its powers is an especially important set of 
rules, the vast bulk of the rules—including the formal laws—by which 
Americans lived in 1787–1789, and by which Americans have lived ever 
since, are the results neither of the U.S. Constitution nor of any other 
social-contracting process. Instead, the great majority of the rules and 
laws in place in the late eighteenth century and in place today are over-
whelmingly the evolved results of a spontaneous-order process. These 
rules and laws were designed by no one and get their authority from 
no consciously made collective decision. They are, in short, laws of the 
sort that Hayek insisted no successful society can do without and that 
cannot possibly be consciously designed and implemented. Because, 
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therefore, the inspiration for the U.S. Constitution sprang from—and 
because the document’s legitimacy and workability rests upon—a vast 
body of evolved law, it is not an example of real-world social contracting 
of the sort that Buchanan advocates when he calls for consciously cho-
sen social change that is more fundamental than that which was toler-
ated by Hayek.

Choosing Rules for a Poker Game Is Not Akin 
to Social Contracting

The second likely source of Buchanan’s overly optimistic belief that 
social contracting can successfully be used in reality to change socie-
ty’s fundamental rules is his frequent reliance on a poker-game analogy. 
Buchanan imagines people sitting around a poker table having agreed 
to play poker together. But the particular rules have yet to be chosen. 
Will the players stick to only one kind of poker game throughout the 
evening? If so, which game? Or will they vary the kind of poker game 
played throughout the evening? If so, how? What’s the ante? Will or will 
not wild cards be used? Will new players be admitted after the evening’s 
play commences?

These and several other rules must be chosen. They can be chosen 
explicitly or by implicit consent. But all such rules, by the time the 
playing commences, will have been chosen and agreed to unanimously. 
Having chosen the rules of the game (the “constitution”), each player 
will then make his or her in-game (“post-constitutional”) choices 
according to these rules. Further, each player’s in-game choices will 
inevitably be influenced by the incentives and constraints created by 
these rules.

Among the attractive features of unanimity of agreement is that no 
poker player has any ethical claim to complain about, or to demand a 
change in, the outcomes of the games.8 Because a player who, say, loses 

8I assume throughout that the rules, once chosen, are obeyed.
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an unusually large amount of money during the evening agreed to the 
rules under which his and his compatriots’ poker-playing led to his 
losses, that player’s loses reflect no injustice or other wrongdoing. That 
player lost nothing that calls for compensation under the Pareto crite-
rion or under any other commonly accepted efficiency or ethical stand-
ard. The player must be presumed to have known of the possibility of 
losing a large sum of money while playing poker. Thus, because this 
player nevertheless chose to play poker under the agreed-upon rules, 
the gains from playing that he expected ex ante—whether these gains be 
exclusively pecuniary or include some amount of subjective enjoyment 
of the camaraderie of his poker-playing mates—obviously outweighed 
his expected losses. That his losses exceed his gains ex post is ethically 
(and economically) irrelevant given that this player must be presumed 
to have figured in beforehand, at the start of the evening’s playing, the 
possibility of his losing a substantial sum of money.

Put differently, despite this player losing money during the course 
of play, this player suffered no ethical, legal, or economically relevant 
damages.9 The ex ante prospect—with a probability less than 100% but 
higher than zero percent—of losing a large amount of money was, for 
each player in the game, a cost that he willingly bore when he agreed 
to join in the game according to the chosen rules. When this prospect 
becomes reality for a particular player, that ‘losing’ player merely must 
make good on paying a cost that he earlier agreed to pay. No property 
or contract interest of this “losing” player is violated. He loses nothing 
that he did not agree to put himself in the position of losing. And the 
fact that this player “played by the rules” emphatically does not jus-
tify relieving him from bearing the loss that he earlier agreed to bear. 
Indeed, to relieve this player ex post from bearing this loss would itself 
be a violation of the rules.

Insights, such as this one, drawn from the poker-game analogy are 
valuable. Yet as valuable as is the poker-playing analogy for getting a 

9Put yet another way, we may say that the possibility of this loss was internalized on the player by 
his agreement to join in the play.
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firmer grip on the centrality of rules for many aspects of economics and 
politics, it is misleading as a model for social contracting. Most obvi-
ously, in a real-world poker game agreement truly is unanimous. Any 
individual who doesn’t agree to the rules simply choses not to play. And 
because the cost of not playing is very small, no player can legitimately 
be thought to be obliged by his situation to play.

This poker-game unanimity differs fundamentally from any attempt 
at unanimous-agreement social contracting in reality. In a society of 
millions of people—indeed, even in a society of only dozens of peo-
ple—securing unanimous agreement on rules is practically impossible. 
Any social contract chosen by such a society will necessarily, in practice, 
not have the approval of everyone to be governed by it. Not only is it 
practically impossible for multitudes of people to converse and bargain 
with each other as can the small handful of people who play poker, the 
ability of an individual to opt out of participating in the ‘game’ of soci-
ety or ‘nation’ is far more difficult than is the ability of an individual to 
opt out of a poker game. Therefore, unlike in a poker game, the contin-
uing participation of an individual in the ‘game’ of society or ‘nation’ 
cannot be interpreted as implicit consent of the sort that a person gives 
to the full set of rules of a poker game by his choosing to join and 
remain in that game.

Also, when debating on and choosing the rules of a poker game, 
each person can, without any superhuman effort, put himself behind 
veils of both ignorance and uncertainty. The fall of the cards as they 
will be dealt is genuinely unpredictable. No player at the start of any 
game can possibly know if his will be a favorable hand or an unfa-
vorable one. Indeed, over the course of an evening of play each player 
expects to sometimes be dealt favorable hands and at other times to be 
dealt unfavorable hands. In contrast, asking flesh-and-blood individu-
als to put themselves behind a veil of ignorance—or even behind the 
less-demanding veil of uncertainty—when evaluating alternative social 
rules is to ask too much of them. Each person knows who he or she is, 
and knows more or less how he or she ‘fits’ into society. The amount 
of uncertainty that any individual can possibly have about changes in 
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his or her position in society, and hence about how he or she will be 
affected by whatever rules are in place, simply cannot be as great as is 
the uncertainty that each individual player has at the start of an evening 
of poker-playing.

Yet another shortcoming of the poker-game analogy is this: unlike 
rules for society, the set of different possible poker rules is relatively 
small. There are only so many alternative poker rules that are up for 
consideration among the players. Also, each player can be expected to 
know the full array of possible rules from which the choices of specific 
rules will be made. And crucially, each player likely has a good sense of 
just how these rules differ from each other in the effects that each rule 
has on how players respond to different in-game circumstances. The sit-
uation is very different with all of the possible social rules potentially 
under consideration at the social-contracting stage. The number of such 
rules is huge, and the effects that each rule is likely to exert on post- 
constitutional choices are unknown to most choosers at the constitutional 
stage.

Furthermore, because whichever set of rules is chosen for a poker 
game applies only to one tiny sliver of human activity (namely, playing 
poker for an evening), the manner in which each of these rules affects 
other, non-poker aspects of life is largely irrelevant and, thus, can be 
ignored by the poker players. In stark contrast, choosing foundational 
rules for society affects nearly every aspect of life. Not only, therefore, 
is the number of rules up for consideration while social contracting 
extremely large—and not only does a ‘sensible’ assessment of alternative 
rules require a good understanding of how each rule, standing alone, 
affects post-constitutional choices—but also such a sensible assessment 
requires that the rule-choosers know how different rules will interact 
with each other. An analogy with economic theory is helpful: choosing 
rules for a poker game is a straightforward partial-equilibrium exercise, 
while choosing rules for society is a far more complicated general- 
equilibrium problem.

Given the uncountably large number of possible social rules, and the 
exponentially larger number of different combinations of these rules, 
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it is simply too much to expect that any group of persons can know 
enough to choose wisely the set of rules that is best for them.10 Any 
attempt to actually do social contracting will either take as background 
a large set of rules the existence of which is regarded as given, or that 
attempt will destroy the society that the social-contractors are seeking to 
improve.11

Rational Ignorance and Irrationality Even 
with Unanimous Consent

There’s one final weakness worth flagging in Buchanan’s social-contracting  
proposal—namely, even the requirement of actual unanimous  consent 
does not, as a practical matter, guarantee that individuals  ‘rationally’ 
consent to the contract. One of the beneficial consequences of a 
requirement of unanimous consent is said to be that each person has 
strong incentives to become adequately informed about the issues at 
stake and to make prudent decisions. Because each person knows that 
his vetoing a proposed rule means that that rule will not become part 
of the social contract, each person will consider with appropriate care 
whether or not he should vote for the rule.

10Buchanan might here defend his use of social-contracting processes by insisting that the num-
ber of rules up for consideration at the constitutional stage would be sufficiently small and gen-
eral for ordinary people to sensibly assess. Rules at the constitutional stage would, perhaps, be 
limited to those that constitute the government, describe its manner of operation, and—with a 
handful of general rules—define, or confine, the scope of government’s powers. Any additional 
and more-detailed rules would then, in some cases, be chosen consciously by the government 
and, in other cases, emerge spontaneously within the confines of the general constitutional rules 
chosen by the social contractors. But if this rather limited social contract is what Buchanan 
had in mind, it is, again, difficult to see how it differs from Hayek’s position—a position that 
Buchanan expressly rejected as too modest.
11Rogopalan and Wagner (2013) offer similar criticisms of Buchanan’s use poker-game analogies 
for making laws in the real world. They summarize: “But this small-number setting [of a poker 
game] may not be scalable to large societies. The presumptions of full knowledge and unanimity 
break down because there is no way that millions or hundreds of millions of people can partici-
pate in making or amending rules with a framework of universal agreement” (301).
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This carefulness on the part of each decision-maker under a rule of 
unanimous consent is contrasted with the carelessness of decision-makers  
under rules of less-than-unanimity, including simple majority rule. 
Under, say, simply majority rule, because each voter has no reason to 
believe that his vote will decide the outcome of the election, each voter 
can free ride on the knowledge and rationality of other voters. The voter 
under simple majority rule who does not invest the time and resources 
necessary to improve his knowledge and understanding of the issues 
pays no price for his ignorance because his vote will not decide the out-
come of the election. Likewise, and for the same reason, the voter under 
simple majority rule has no incentive to vote dispassionately rather 
than emotionally.12 With all voters facing the same poor incentives in 
a majority-rule election, there is no reason to believe that the results of 
that election reflect the ‘true’ preferences of even the winning majority 
of voters.

Surprisingly, the same is true under a rule of unanimity, for there is 
a little-noted parallel between a rule of simple majority and a rule of 
unanimity. For a voter to believe that his vote will determine the out-
come of a simple majority-rule election featuring X number of voters he 
must believe that, without his vote, an option under consideration will 
receive exactly X/2 votes.13 For a voter to believe that his vote will deter-
mine the outcome of an election involving X number of voters under 
a rule of unanimity, he must believe that, without his vote, an option 
under consideration will receive exactly X−1 votes. In any election with 
more than a handful of voters, the latter belief is just as implausible as is 
the former belief. Therefore, even under a rule of unanimity, no rational 
voter will ever reckon that his vote is likely to be decisive.

The fact that Buchanan seems to have overlooked the perceived 
indecisiveness of each voter under a rule of unanimity likely is due to 
Buchanan’s reliance either upon the American Constitutional con-
vention in 1787 or his poker analogy. In both settings, all voters are 

12See, e.g., Brennan and Lomasky (1993) and Caplan (2007).
13A similar calculus—with only the denominator changed—applies to any other voting rule.
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relatively few in number and are face-to-face with each other. In con-
trast, in any real-world inclusive social-contracting process options 
would, as practical matter, have to be presented to voters in settings in 
which none of them has contact with any but a tiny fraction of other 
voters. Whether each clause of the social contract is presented for an 
up-or-down vote, or whether the social contract itself is presented in its 
entirety for an up-or-down vote, no voter will have any reason to know 
if, or even to suspect that, the vote count on the clause or contract 
under consideration is X−1. Having no good reason to believe that lit-
erally all other voters will vote for whatever proposal is under considera-
tion, no voter will perceive his vote to be decisive. Each voter, therefore, 
is likely to be both rationally ignorant and rationally irrational.

Conclusion

James Buchanan is justly famous among social scientists for insist-
ing that social processes, including politics, be analyzed realistically 
rather than romantically. Yet when any realistic assessment is made of 
Buchanan’s proposed uses of social contracting, many of those proposed 
uses are found to be either not uniquely grounded in social-contract 
theory or ones that are wildly unrealistic. In particular, social-contract 
theory when used as a means of judging the merits of actual or pro-
posed rules offers nothing that any of a large number of non- 
contractarian approaches do not offer. Absent an actual social contract, 
to say that a rule, a law, or a constitution would be agreed upon or not 
agreed upon by hypothetical social contractors is simply to guess what 
such hypothetical contractors would do. These guesses would unavoidably  
reflect the normative values of those making the assessment, as well as 
the ‘positive,’ scientific judgments that the assessors have of the likely 
workings of different rules.

Alternatively, when proposed as an actual method for achieving 
fundamental constitutional change—a change not just of the insti-
tution called “government,” but of the foundational rules governing 
society itself—Buchanan offers no sufficiently detailed description of 
how such an inclusive social-contracting convention would operate in 
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reality. While his admiration for both the effort and the result of the 
American framers in 1787 is justified, that admiration does not trans-
late into any practical program of social contracting of the sort that he 
sometimes called for. And although Buchanan’s poker-game analogy has 
many good uses, the differences that separate, on one hand, a few peo-
ple choosing rules for a card game, and, on the other hand, millions of 
people choosing rules for society, are so large and fundamental that the 
former supplies no reason to believe that the latter is even remotely fea-
sible. Society is not a poker tournament merely scaled up to a huge size. 
Society is fundamentally different. And among the most significant dif-
ferences is that in any passably workable society there is no escaping the 
need to rely largely on rules that, to use one of Hayek’s favorite phrases, 
“are the results of human action but not of human design.”
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Adam Smith still has much to teach us,
but can we, will we, attend his lectures?

James Buchanan (1979, p. 133)

Introduction

It is critical to understand Buchanan’s seriousness in his discussions of 
Adam Smith. Buchanan was no specialist, as he readily acknowledged 
in his review of the Glasgow edition of Smith’s Lectures on Jurisprudence 
(Buchanan 1979), but he never lost sight of the big picture. A central 
question for Buchanan was whether the social world is characterized 
by natural differences, as Plato argued, or natural equals, as Smith (and 
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Buchanan) posited. Smith’s characterization of the fundamental equality 
of people in terms of the street porter and the philosopher is a com-
monplace in Buchanan’s writings. Thus, the first issue in what follows is 
whether economic theory can deal with natural equals. Here Buchanan 
functioned as an intellectual entrepreneur, calling attention to the 
Smithian roots of theories of increasing returns developed in the 1970s 
and 1980s in which people are identical.

Buchanan always emphasized that fairness, not benevolence, is 
the norm for dealing with equals. One of the most subtle points 
of Buchanan’s work is his insistence on being fair to scholars of the 
past. This posture is evident in both little and big things. One lit-
tle gesture is Buchanan’s note to George Stigler, later published in 
Public Choice (Buchanan 1976a), calling attention to a counter- 
example to Stigler’s reading of Smith’s incoherence on private and 
public action. More substantially, Buchanan insisted on this fairness 
when he compared John Rawls’s Theory of Justice with Smith’s work. 
He did so in two essays separated by nearly thirty years. In the first 
(in 1975), Buchanan dealt with the stereotyped reading of Smith; 
he argued that Smith and Rawls are closer than one might think. In 
the second (in 2004), the progress of Smith scholarship allowed him 
to point to the fundamental equivalence of the theories of Smith 
and Rawls.

The centrality of the history of ideas for Buchanan and the Thomas 
Jefferson Center was evident in the motto proposed by its co-founder, 
G. Warren Nutter—to save the books. Buchanan modified the motto—
to save the ideas—perhaps to emphasize the importance of their per-
manence. Yet two of the authorities whom Buchanan cited as most 
influential (Buchanan 2004), Frank H. Knight and Rutledge Vining, 
had radically different conceptions of the history of economics. For 
Knight, the history of economics was useful only as the means to 
learn about mistakes made by unreflecting people (Knight 1935). For 
Vining, on the contrary, the past was a source of ideas in his advo-
cacy for the methods of classical economists, rather than those of the 
new optimizing foundations provided by T. C. Koopmans and others 
(Vining 1956).
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Learning from Adam Smith

Buchanan used the occasion of his Presidential address to the Southern 
Economic Association to appeal for his fellow economists to return to 
Smithian roots:

Let me call your attention to a much-neglected principle enunciated by 
Adam Smith. In Chapter II of The Wealth of Nations he states that the 
principle which gives rise to the division of labor, from which so many 
advantages are derived,

is not originally the effects of any human wisdom, which foresees and 
intends that general opulence to which it gives occasion. It is the neces-
sary, though very slow and gradual, consequence of a certain propensity 
in human nature which has in view no such extensive utility; the propen-
sity to truck, barter, and exchange one thing for another. (1964, p. 213)

Buchanan noted that a political economy based on two people trading 
had been developed by Richard Whately in 1831 when he proposed 
to rename the discipline “catallactics,” his coinage for the science of 
exchange. Buchanan worked with the first edition of Whately’s lectures 
so he was surprised and delighted to learn from us that Whately added 
a footnote to the second edition of 1832 in which he explicitly allowed 
for the involuntary trades associated with government activity.1

I had not thought it necessary to observe that, in speaking of exchanges, 
I did not mean to limit myself to voluntary exchanges;—those in which 
the whole transaction takes place with the full consent of both parties to 
all the terms of it. Most exchanges, indeed, are of this character; but the 
case of taxation,—the revenue levied from the subject in return for the 
protection afforded by the sovereign, constitutes a remarkable exception; 
the payment being compulsory, and not adjusted by agreement with the 
payer. Still, whether in any case it be fairly and reasonably adjusted, or 

1The following year, Whately published Money Matters in which the details for trading taxes for 
protection is worked out in considerable detail (Whately 1833). Not surprisingly, Whately’s argu-
ment is one from specialization.
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the contrary, it is not the less an exchange. And it is worth remarking, 
that it is just so far forth as it is an exchange,—so far forth as protection, 
whether adequate or not, is afforded in exchange for this payment,—that 
the payment itself comes under the cognizance of this science. There is 
nothing else that distinguishes taxation from avowed robbery.

Once sympathetic agency and democratic politics are added to the 
mix, an array of political exchanges become understandable. Smith him-
self thought the abolition of slavery and the coming of free inland trade 
were impossibilities but his followers, inspired by his teachings, carried 
these changes out once the democratic era had begun (Levy and Peart 
2005). This would not surprise Buchanan since he pointed out that 
with sympathetic agents, the range for real compensation in a democ-
racy widens. It is important to notice that Buchanan’s compensation 
principle pertains to collective action where reciprocity is enforceable, 
something unlikely with voluntary action.2 Reciprocity is of course cen-
tral to all of Smith’s work.

One of the consequences of this line of thinking, in which the iso-
lated couple is the catallactic atom (Edgeworth 1881), is that the the-
orist needs to specify the relationship between the two. If one starts 
with Robinson Crusoe, at least before Friday shows up, there is no 

2Buchanan (1959, pp. 129–130): “An additional simple, but often overlooked, point on com-
pensation needs to be made. The requirement of full compensation as here interpreted need 
not imply that the measured incomes of individuals or groups may not be reduced by accept-
able social policy changes. ‘Welfare’ is defined as that which is expressed by individual prefer-
ence as revealed in behavior. And individual behavior may be fully consistent with a reduction 
in measured personal income or wealth. For example, a policy which combines progressive 
income taxation and public expenditure on the social services may command unanimous sup-
port even though the process involves a reduction in the measured real incomes of the rich. The 
existence of voluntary charity indicates that individuals are, in fact, willing to reduce their own 
incomes in order to increase those of others. And the peculiar nature of collective choice makes 
support for collective or governmental action perhaps even more likely. Many individuals may 
find themselves saying: ‘I should be willing to support this proposal provided that other equally 
situated individuals do likewise.’ Thus collective action may command relatively widespread sup-
port, whereas no purely voluntary action might be taken in its absent.” In Calculus of Consent the 
compensation is by log rolling which seemed to dispense with the need for sympathetic agency.  
K. J. Arrow (1963) pointed out the link between log rolling and compensation but he did not 
think it escaped the reversals that plagued Kaldor-Hick possible compensation. This is an odd 
argument since the Buchanan-Tullock log rolling is an actual trade not simply a possible one, 
whatever possible is taken to mean (Levy and Peart 2017).
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such requirement. What is the relation between the two traders? In his 
1971 “Equality as fact and norm,” Buchanan formulates the argument 
as between the followers of Adam Smith or Plato over human capacity. 
Buchanan argues that the collectivist might well agree with Plato:

He agrees with Plato and disagrees with Adam Smith about the differ-
ences between the common street porter and the philosopher (1971, 
p.  238) … Empirically, Plato’s hypothesis of inequality may not be 
refuted, no matter how much we might prefer Adam Smith’s. The ine-
qualities that we see may stem from both attributes, and satisfactorily cor-
rective measures may be beyond the scope of social policy. (1971, p. 239)

Importantly, concern for the relative capacity of individuals is con-
nected with Buchanan’s economics. Indeed, since he began with 
the idea of two traders, relative capacity was fundamental. Thus, it is 
entirely common in Buchanan’s work to find appeal to “natural equals.”3

The Economics of Natural Differences

When Buchanan entered the profession, it was settled doctrine that 
exchange was based on the principle of difference. David Ricardo’s 
account of international trade, offered only as a special case when goods 
are mobile but factors of production are not (Ricardo 1821, Chap. 7), 
had been generalized to account for all trade. Ludwig von Mises sum-
marized the argument that difference in ability sufficed to explain trade:

Ricardo expounded the law of association in order to demonstrate what 
the consequences of the division of labor are when an individual or a 
group, more efficient in every regard, cooperates with an individual or a 
group less efficient in every regard. He investigated the effects of trade 

3Buchanan (1978, p. 40): “Individuals need not be ‘natural equals’ in this Hobbesian equilib-
rium, but they would still find it mutually advantageous to enter into contractual agreements 
which impose limits on their own activities, which set up ideally neutral govern mental units to 
enforce these limits.”
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between two areas, unequally endowed by nature, under the assumption 
that the products, but not the workers and the accumulated factors of 
future production (capita1 goods), can freely move from each area into 
the other. The division of labor between two such areas will, as Ricardo’s 
law shows, increase the productivity of labor and is therefore advanta-
geous to all concerned, even if the physical conditions of production for 
any commodity are more favorable in one of these two areas than in the 
other. It is advantageous for the better endowed area to concentrate its 
efforts upon the production of those commodities for which its superi-
ority is greater, and to leave to the less endowed area the production of 
other goods in which its own superiority is less. The paradox that it is 
more advantageous to leave more favorable domestic conditions of pro-
duction unused and to procure the commodities they could produce 
from areas in which conditions for their production are less favorable, is 
the outcome of the immobility of labor and capital, to which the more 
favorable places of production are inaccessible.

Ricardo was fully aware of the fact that his law of comparative cost, 
which he expounded mainly in order to deal with a special problem of 
international trade, is a particular instance of the more universal law of 
association. (Von Mises 1949, pp. 158–159)

Von Mises’ industrious disciple Murray Rothbard claimed that these 
differences were necessary.4

If trade depends upon differences, what might those be? Ricardo 
himself appealed only to differences is land and climate.5 But the 
doctrine of variations in national characters was revived in the 

5Ricardo’s acceptance of Smith’s proposition of the equalization of the net advantages of 
employment in competitive equilibrium demonstrates that, like Smith, he believed people 
were fundamentally the same. If people were fundamentally different we would not expect 
equal wages in competitive equilibrium. Thus, “In speaking, however, of labour, as being the 
foundation of all value, and the relative quantity of labour as almost exclusively determining 
the relative value of commodities, I must not be supposed to be inattentive to the differ-
ent qualities of labour, and the difficulty of comparing an hour’s or a day’s labour, in one 
employment, with the same duration of labour in another. The estimation in which different 
qualities of labour are held, comes soon to be adjusted in the market with sufficient precision 

4Rothbard (2009, p. 97): “It is clear that conditions for exchange, and therefore increased pro-
ductivity for the participants, will occur where each party has a superiority in productivity in 
regard to one of the goods exchanged—a superiority that may be due either to better nature-
given factors or to the ability of the producer.” It is thus no accident that in Rothbard’s eyes, 
egalitarianism is a “revolt against nature” to quote the title of one of his books (Rothbard 2000).
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context of twentieth century international trade theory, abandon-
ing one of Adam Smith’s most important principles (Levy and Peart 
2016). Frank Taussig’s Some Aspects of the Tariff Question went so 
far as to identify national character with comparative advantage.6 
Avoiding the “crypto-explanations” of such natural character as 
“Yankee-ingenuity” was on the benefits that Paul Samuelson claimed 
for the Heckscher-Ohlin approach to trade (Samuelson 1948, 
pp. 164–165).

Given his well-known antipathy toward models of government policy 
with unitary actors, Buchanan might seem to be last person imagina-
ble to be interested in standard international trade theory. Nonetheless, 
as he was working out the details of his explanation for the positive 
effects of a work ethic, he came to realize that the apparently “harmless” 
assumption of constant returns to scale was anything but. From there, 
he turned his attention to new developments in trade theory in which 
the assumption of constant returns to scale was dropped. Buchanan’s 
1994 volume, The Return to Increasing Returns, co-edited with Yong 
Yoon, was a step forward in this thinking because they appreciated 
that the new work on increasing returns allowed economists to work 
with the Smithian assumption of natural equals. We quote the critical 
passage7:

6Taussig (1915, III.21): “Again, implements themselves, big and little, are likely to be well 
made in a country where people are constantly turning to machinery; from kitchen uten-
sils and household hardware to machine tools, electric apparatus, and huge printing presses. 
These are things in which the success of American industry is familiar; which are exported, 
not imported; in which it is proverbial that the Yankee has a peculiar knack,—another way 
of saying that he has a comparative advantage.”
7An earlier version with a good deal less detail is found in Buchanan (1994).

for all practical purposes, and depends much on the comparative skill of the labourer, and 
intensity of the labour performed. The scale, when once formed, is liable to little variation. 
If a day’s labour of a working jeweller be more valuable than a day’s labour of a common 
labourer, it has long ago been adjusted, and placed in its proper position in the scale of 
value” Ricardo (1821, 1.24). Ricardo appeals to Book 1 Chapter 10 of the Wealth of Nations 
in which Smith’s makes the argument. Buchanan once asked us if Ricardo was a racist. No, 
but you can see this in the later Ricardians.

 



700     D. M. Levy and S. J. Peart

The economists whose papers represent applications to these areas of 
inquiry were motivated by the search for explanatory argument for 
observed or intuited phenomena. They were not driven by some desire 
to find illustrative applications in order to criticize the orthodoxy effec-
tively. This point is illustrated by the international trade papers by Ethier 
and Krugman, included in this volume. Why should two economic units 
(whether persons, firms or nations) that are identical in preferences and 
endowments find it mutually advantageous to engage in trade? The con-
ventional wisdom offers no ready response, although we know that the 
response of Adam Smith would have been simple and straightforward. 
Advantageous trade is explained in the conditions postulated by the pres-
ence of increasing returns to the scale of the economic nexus, the size of 
the market, increasing returns that allow for the exploitation of extended 
specialization. (Buchanan 1994, p. 9)

Buchanan’s History of Economics Society keynote address returned to 
this ground and pushed forward to examine Smith’s distinction between 
productive and unproductive labor, that embodied in goods versus 
that in services. Buchanan made the intriguing point that that phys-
ical goods, such as chairs, have a publicness of the Samuelsonian sort 
whereas services are purely private (Buchanan 2008, pp. 26–27).8

Challenging George Stigler

When Buchanan was a graduate student, it was common for author-
ities to assert that the greatest economists wrote books that were 
inconsistent with each other. Jacob Viner’s celebrated article argued 
that Smith’s Wealth of Nations was incompatible with Theory of Moral 
Sentiments (Viner 1928). As noted above, Buchanan’s teacher, Knight, 
held that the classics were useful only to learn how to avoid mistakes.  

8The choice of a physical good such as a chair instead of a stream of labor services might be 
formulated as akin to the utility-enhancing constraints to address the dynamic inconsistencies 
that Robert Strotz pointed out (1955–1956). The cover image for the journal Buchanan inspired, 
Constitutional Political Economy, is Odysseus, bound to the mast and thus unable to act on the 
temptation of the sirens.
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Buchanan renounced that view in his lecture on Smith’s teaching about 
increasing returns (Buchanan 2008).9 With the growth of rational 
choice theorizing the supposition of mistaken choice became tenuous. 
Thus, when George Stigler collected his papers on economic regulation 
he offered his considered view on the problem of policy mistakes—“To 
say that such policies are mistaken is to say that one cannot explain 
them” (Stigler 1975, p. x).

Stigler worried about whether a “mistake” in the classical authors was 
their fault or ours. Allowing that the fault might be ours helps explain 
Stigler’s concern about reticence in standard editions to assign blame 
for a “mistake” and the importance of reading how authors responded 
to their contemporaries (Levy and Peart 2019). But Stigler never 
renounced the possibility of finding errors in the classics as emphatically 
as he did in policy.

Stigler’s eventual paper for the 1976 Glasgow celebration of the 
bicentennial of the Wealth of Nations—“Adam Smith’s Travels on the 
Ship of State” (Stigler 1971)—considered many instances in which 
Smith’s explanations did not fit neatly within a paradigm of self- 
interest.10 Most dramatically, he considered how the actor failed to 
understand the consequences of a choice, when the selected means 
did not yield the desired ends. It seems unproblematic to describe this 
action as a “mistake.” Essentially, Stigler read Smith as offering a pater-
nalistic view of economic policy.11

The importance of correspondence comes into play when Buchanan 
writes to Stigler about the inconsistency between Smith’s view of private 
and public activity (August 8, 1975). Buchanan accepted Stigler’s view of 
the published work, but he pointed out that John Rae had offered an inter-
pretation about incentives and public policy that is anything but naïve:

10His first proposed paper was “Adam Smith’s use of empirical evidence to support theoretical 
positions.”
11Stigler (1971, p. 272): “In general, however, Smith’s attitude toward political behavior was not 
dissimilar to that of a parent toward a child: the child was often mistaken and sometimes per-
verse, but normally it would improve in conduct if properly instructed.”

9With evident amusement, he found himself in agreement with George Stigler’s dictum “it was 
always best to proceed on the presumption that it was Smith, rather than we, who had things 
right.”
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In a letter to Henry Dundas, Smith supports free trade for the Irish, but 
follows this up with the statement below:

Whatever they (the Irish) may demand, our manufacturers, unless the 
leading and principal man among them are properly dealt with before-
hand, will probably oppose it. That they may be so dealt with I know 
from experience, and that it may be done at little expense and no great 
trouble. I could even point to some persons who, I think, are fit and 
likely to deal with them successfully for this purpose.

The letter is cited in full in John Rae’s Life, and Rae seems clear as to his 
own interpretation. With reference to the statement above, Rae says: “I 
cannot explain the allusion in the closing parts of the letter to the writer’s 
personal experience of the ease with which the opposition of manufactur-
ers to proposed measures of public policy could be averted by sagacious 
management and a little expenditure of money. Nor can I say what per-
sons he had in view to recommend as likely to do this work successfully; 
but his advice seems to imply that he agreed with the political maxim that 
the opposition of the pocket is best met through the pocket.” The pas-
sages occur on p. 355 of the Augustus Kelley Reprint.

Thus, years before he turned to increasing returns, Buchanan was try-
ing to understand Smith. As far as we can determine, Stigler never 
responded to Buchanan’s point but he did keep the letter.

John Rawls and Adam Smith

In a paper of 1976, the bicentennial of the Wealth of Nations, Buchanan 
explored the relationship between Smith’s system of natural liberty and 
Rawls’s construction in Theory of Justice. He prefaced the argument by 
noting the importance of reading the texts and shying away from stereo-
typed readings:

In what may be surprising, and especially to those who are only cas-
ually familiar with the works of each man, I shall demonstrate that the 
similarities outweigh the differences. A returned Adam Smith would be 
a long distance from the modern libertarian anarchists, and even from 
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the espousal of the minimal state described by Robert Nozick. But John 
Rawls is also a long distance from the position which has attributed to 
him, that of being a “defender of the liberal welfare state, somewhat mod-
ified in the direction of greater egalitarianism.” These philosophers would 
surely be closer to each other than either would be to the image that 
intellectual fashion has imposed. (Buchanan 1976b, pp. 1–2)

Buchanan distinguished Smith from modern economists by appeal to 
Theory of Moral Sentiments12:

Smith did not use this terminology and he was not intellectually hide-
bound by the now-dominant orthodoxy which largely neglects basic 
questions about the meaning of utility itself and then proceeds to impose 
a particular form on the utility function. Instead, Smith carefully distin-
guished between that which drives men to action promised or anticipated 
utility from an increasing stream of real goods and services or from a 
growing stock of assets-and that which measures the actual satisfactions 
secured subsequent to the receipt of such incremental flows and stocks. 
Beyond a certain level of real income (a level which was, nonetheless, 
presumably out of reach for the average or representative member of the 
working class), the anticipated marginal utility of income to an individ-
ual exceeds the realized marginal utility. This divergence constituted, for 
Smith, the great deception that was essential in driving the whole system, 
which acted to insure that self-interest would, in fact, generate increasing 
prosperity and economic growth. (1976b, pp. 2–3)

In expanding upon Smith’s conception of justice, Buchanan called 
attention the street porter and the philosopher:

There is a second element of Adam Smith’s model of social interaction 
that is helpful in evaluating his conceptions of justice. Smith did not 
assume or postulate significant differentials in capacities among human 

12Buchanan benefited from A. L. Macfie’s work which appeared too late for Rawls to benefit from 
it. Buchanan also relied upon Jacob Viner’s edition of John Rae’s Life of Adam Smith from which 
he found the material to question Stigler’s reading of a fundamental difference between public 
and private activity. Nate Rosenberg’s work was early enough for Rawls but only Buchanan saw 
its importance.
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beings. The differences between the “philosopher and the street porter” 
were explained largely in terms of upbringing, training, and education. 
In the current debates, Smith would find himself arrayed squarely on the 
side of those who stress environmental factors and who play down the rel-
evance of genetic endowment. (1976b, p. 3)

Buchanan struggled with Rawls’s interpretation of “natural liberty.” In 
Buchanan’s view, Rawls’s interpretation was not Smithian but rather 
consistent with a neoclassical supposition of efficiency as the goal 
(Buchanan 1976b, p. 13).

Buchanan laid out his own approach in Smithian terms:

Finally I should note a possible difference in the implications of a com-
monly shared philosophical rather than empirical presupposition for 
normative discourse. Even if he should have recognized, empirically, that 
persons differ, and substantially so, in basic capacities, Adam Smith might 
well have argued that such inequalities have no place in, and in fact must 
be presumed away, in the process of designing a just and viable social 
order. The basic institutions of society must be based on the presumption 
that men are “equals” in some fundamental genetic sense.35

Footnote 35 reads:

For a discussion of this presumption of fundamental equality, even in the 
context of empirical inequalities, see James M. Buchanan, The Limits of 
Liberty: Between Anarchy and Leviathan (1975), esp. at 11-12

Between 1976 and 2003, Buchanan sharpened the argument. No 
longer were Smith and Rawls closer than they appear, but they are fun-
damentally the same. The critical paragraph in Buchanan’s obituary 
notice reformulated Rawls’s principle as Smith’s:

I have always considered the utilitarian arguments to the effect that 
Rawls presumed generalized risk averseness to be trifling and contrary to 
the spirit of his whole construction. His elevation of the difference prin-
ciple to a central role in his definition, properly interpreted, is roughly 
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comparable to Adam Smith’s criterion that measures be adjudged in 
accordance with the promised benefits to the “labouring classes.” And, 
interestingly in this respect, why have the utilitarian critics concen-
trated their fire almost exclusively on the difference principle? The criti-
cism could be equally applied to the first principle, that of equal liberty. 
Slavery may indeed, in some forms, maximize expected utility, as per-
ceived from behind the veil John Rawls remained consistent in his focus 
on justice, not utility.

The closing lines of the obituary are entirely Smithian, aimed directly at 
the vanity of the philosopher who does not recognize the street porter as 
an equal:

He was not a “do gooder” in the surface sense of that word; he did not 
think himself to be a member of a natural elite, looking down from 
Harvard on the peons below. He was a genuine seeker after justice for a 
society of natural equals, each of whom can imagine better worlds.

These are, in our opinion, helpful reformulations, yet they go beyond 
Rawls’s own words.

Buchanan was able to go beyond Rawls for at least two reasons. He 
had access to texts that were unavailable to Rawls and he had access to 
better scholarship since Justice was published at approximately when 
Smith scholarship was rising from its nadir. In 1971, the standard edi-
tion of the Wealth of Nations was a great one, carefully edited by Edwin 
Cannan. However, the inexpensive Modern Library version of the edi-
tion caricatured Smith in an introduction that claimed he spoke only for 
merchants (Lerner 1937). At the time, Theory of Moral Sentiments was so 
obscure that even a scholar of Rawls’s carefulness worked with extracts 
provide in the British Moralists compendium (Levy and Peart 2013).

Between Justice and 2003, Smith became the center of intense study 
and not just by economists. Liberty Fund published the Glasgow edi-
tion of Smith’s entire corpus in easy-to-afford paperback printings. 
The Soviet Union collapsed, and scholars turned their attention to the 
economist who had been characterized as an apologist for capitalism. 
Scholars were surprised by the difference between what they expected 
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and what they found, and they reconsidered Smith’s work, something 
that continues to this day.

Two not independent re-readings resulted from this reconsideration. 
First, scholars revisited Smith’s relationship with the work of Robert 
Malthus, who wrote in 1798:

The professed object of Dr. Adam Smith’s inquiry, is, the nature and 
causes of the wealth of nations. There is another inquiry, however, per-
haps still more interesting, which he occasionally mixes with it; I mean 
an inquiry into the causes which affect the happiness of nations, or the 
happiness and comfort of the lower orders of society, which is the most 
numerous class in every nation. I am sufficiency aware of the near con-
nection of these two subjects, and that the causes which tend to increase 
the wealth of a State, tend also, generally speaking, to increase the happi-
ness of the lower classes of the people. But perhaps Dr. Adam Smith has 
considered these two inquiries as still more nearly connected than they 
really are; at least, he has not stopped to take notice of those instances, 
where the wealth of a society may increase (according to his definition 
of wealth) without having any tendency to increase the comforts of the 
labouring part of it. I do not mean to enter into a philosophical discus-
sion of what constitutes the proper happiness of man; but shall merely 
consider two universally acknowledged ingredients, health, and the com-
mand of the necessaries and conveniences of life. (1798, XVI.1)

There is now much agreement that Smith’s major concern, as Malthus 
and Buchanan wrote, was for the well-being of the working class, the 
“lower order of society, which is the most numerous class” (Levy 1995; 
Peart and Levy 2005; Hollander 2015; Schleisser 2017). This would not 
have surprised Buchanan.13

Smith’s words were in fact interestingly different from what Malthus 
remembered:

13Buchanan (1976b, p. 6): “Smith’s great work, The Wealth of Nations, has been widely interpreted 
as being informed normatively by efficiency criteria. This emphasis is broadly correct, provided 
that the efficiency norm is not given exclusive place. Smith’s purpose was that of demonstrating 
how the removal of restrictions on free market forces, how the operation of his ‘system of natural 
liberty,’ would greatly increase the total product of the economy and, more importantly, how this 
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Is this improvement in the circumstances of the lower ranks of the peo-
ple to be regarded as an advantage or as an inconveniency to the society? 
The answer seems at first sight abundantly plain. Servants, labourers and 
workmen of different kinds, make up the far greater part of every great 
political society. But what improves the circumstances of the greater part 
can never be regarded as an inconveniency to the whole. No society can 
surely be flourishing and happy, of which the far greater part of the mem-
bers are poor and miserable. It is but equity, besides, that they who feed, 
cloath and lodge the whole body of the people, should have such a share 
of the produce of their own labour as to be themselves tolerably well fed, 
cloathed and lodged. (1904, I.8.35)

The difference between “the greater part” and “the far greater part” pre-
figures the difference in Calculus of Consent (Buchanan and Tullock 
1962) between a majority rule and one of many super majority rules. 
What is important, is that in all cases decision can be made by a sim-
ple show of hands, a count. The counting rule is, of course, up for dis-
cussion. Rawls struggled with F. Y. Edgeworth’s version of utilitarianism 
(Edgeworth 1881), which replaced the counting of classical political 
economy with the expert’s hedonometer, a calculus of overall benefit.

Careful readers of the Wealth of Nations notice what we have 
described as analytical egalitarianism. Smith coined a phrase which cap-
tured his point wonderfully. His careful reader, Lionel Robbins in his 
famous “Representative firm” referred to “Adam Smith, that discredited 
laissez- faire economist, with his insistence on the original similarity of 
porters and philosopher” (Robbins 1928, p. 401). What Buchanan saw 
in Rawls was an answer to the question of how to make Smith’s “natural 
equals” operational:

His analytical enterprise was not driven by fellow feeling, at least directly. 
He sought to find principles that embody justice in a society of natural 

would generate rapid economic growth, thereby improving the lot of the laboring classes.” The 
exceptions Smith makes when natural liberty is rightly violated occur when the well-being of the 
majority is harmed by the actions of a few (Levy and Peart 2013).
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equals, in the same sense of equality defined by Thomas Jefferson in the 
Declaration of Independence and referenced by Adam Smith in his com-
parison between the street porter and the philosopher. (2003, iv)

In his discussion with Warren Samuels, Buchanan summed up the 
interrelation between fairness and natural equality:

There you define justice in terms of a kind of a compassion, an altruism, 
benevolence … you can talk about [how] you are just to the man who is 
poor, but if you classify him totally differently from yourself … you can’t 
apply fairness criteria. Fairness criteria, and the fact that you say every-
body honors this, mean that you’re accepting this idea that basically we’re 
natural equals out there to be considered as equals. And so I think that’s 
an important distinction to make, and it does separate these two concep-
tually. (2008, pp. 37–38)

Conclusion

What are our obligations toward writers of the past? Here the distinc-
tion Buchanan makes between the fairness we owe our equals and the 
benevolence we owe our inferiors comes into its own. It makes no sense 
to think of being benevolent toward Adam Smith. But we can be fair to 
his writings because, as Buchanan pointed out, he still has a good deal 
to teach us if only we will pay close attention. As noted above, when 
Buchanan was a graduate student Jacob Viner held that Theory of Moral 
Sentiments and Wealth of Nations were inconsistent. If Smith were our 
equal and we try to be consistent, we would expect the same to be true 
for him. Thus in 1976 Buchanan relies on Moral Sentiments when he 
argued that there is more similarity between Smith and Rawls than their 
stereotypes would suggest.14

14We have heard that Buchanan never cited Moral Sentiments. If one only uses the JSTOR search 
engine, one will not find Theory of Moral Sentiments because Sentiments occurs at a line break in 
Buchanan (1976b) and the search engine fails to recognize Senti-ments as Sentiments.
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We can date Buchanan’s acquaintance with Theory of Moral 
Sentiments with some precision since he mentioned it in a letter to 
Gordon Tullock of 3 March 1971.15
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Introduction

Not much has been written about the history of James Buchanan’s “An 
Economic Theory of Clubs” (1965a), which is one of the most impor-
tant of his articles. In another work (Boettke and Marciano 2017), we 
have shown why Buchanan’s article should not be read as an answer 
or a complement of Charles Tiebout’s “A Pure Theory of Local Public 
Expenditures” (1956). Our objective is now to shed as much light as 
possible on why Buchanan came to write about clubs. From this per-
spective, a point of reference is given by Richard Wagner: Buchanan 
started to discuss the provision and financing a local public good—
more precisely, a swimming pool—with students in the fall of 1963 
(2017, pp. 181–182). Another date is important: August 8, 1964. It 
is not possible to know if Buchanan had already written his article on 
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clubs by that date but August 8, 1964 was when he started to write an 
article entitled “The Highway Network Considered as a Club”.

The manuscript is made of different parts that may have been writ-
ten later. Yet, it is certain that the pricing of highway services was the 
first area to which Buchanan tried to apply his work on clubs. We thus 
claim that the idea individuals could form clubs to finance public goods 
can be traced back to his first works on public finance, at the end of 
the 1940s, and relates to a very important question for Buchanan: the 
financing of highways and the pricing of their construction and of 
their use. Convinced very early in his career that users should pay (see 
Marciano 2018), Buchanan adopted first Knut Wicksell’s proposal to 
use a marginal cost pricing rule. But, the many criticisms raised against 
this rule led him to abandon it and replace—or at least supplement—
it with clubs. The object of this paper is to retrace the steps that led 
Buchanan from marginal cost pricing to clubs.

Voluntary Exchange Theory, Benham and Clubs

To understand Buchanan’s theory of clubs, one must go back to his dis-
sertation—“Fiscal Equity in a Federal State” (1948)—or to the prelimi-
nary version of “The Pure Theory of Government Finance” (1949a). In 
these works, Buchanan presented and defended the voluntary exchange 
theory of public finance that had been put forward by, among others, 
Luidi Einaudi, Maffeo Pantaleoni, Antonio de Viti de Marco, Erik 
Lindahl of Knut Wicksell. Buchanan’s arguments were close to those 
he made in the published version of the article—“The Pure Theory of 
Government Finance: A Suggested Approach” (1949b). However, for 
both obvious—a dissertation is longer than an article—and less obvi-
ous—one of the reviewers suggested to shorten a paper that he found 
too long—reasons, Buchanan removed certain references when he 
revised his article. One of these references is not without interest for the 
purpose of this chapter.

Buchanan might have had difficulties to find references written by 
English speaking economists about voluntary exchange theory. The the-
ory had not attracted much positive comments in England or in the USA  
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(Johnson 2015). Henry Simons was one of those who had criticized 
it. Buchanan could not have ignored his criticisms of de Viti de Marco 
(Simons 1937) but, for some reason, did not cite him. He cited only 
Richard A. Musgrave and Frederic Benham, for having provided “a sum-
mary of the basic postulates of this theory” (1948, p. 50). The former 
had also criticized that theory (in particular, Musgrave 1939) while the 
latter had praised it. An Australian economist who taught at the London 
School of Economics and who later became a member of the Mont 
Pelerin Society, Benham had indeed found that Viti de Marco’s Principii 
di Economia Finanziaria was “probably the best treatise on the theory of 
public finance ever written.” (1934a, p. 364)1. He had also been the first 
to link de Viti de Marco and Wicksell—“the second part of Wicksell’s 
Finanztlheoretische Untersuchurngen forms a good supplement to the 
present volume” (1934a, p. 366; see Johnson 2015). In an interview, 
Buchanan later declared that he had then been convinced that “Benham 
was right and Simons was totally wrong” and that “he understood the 
impact of [de Viti de Marco’s] book” (in Mosca 2016, p. 124).

Buchanan did not refer to this review in his dissertation, but to 
another of Benham’s article, also published in 1934, and tellingly enti-
tled “Notes on the Pure Theory of Public Finance” (1934b). In that 
article, Benham was more specifically interested in reviewing Einaudi’s 
Contributo all ricerca della ‘ottima imposta’ (1929), but in the course of 
his discussion, he also made a connection with the work of de Viti de 
Marco, Pantaleoni and Wicksell. Also, and of particular importance 
for our purpose, Benham proposed his interpretation of Einaudi’s 
theory of “neutrality” of taxation that he linked to the a theory  
of the state.2

Thus, Benham started by noting that, according to him, Einaudi had 
only one “end … in mind” (1934b, p. 449) when he wrote about “opti-
mal” taxation and it is “of having no ends” (1934b, p. 450). In other 

1Simons had written that “[i]f his book is “the best treatise on the theory of public finance ever 
written,” one hopes that it may be the last” (1937, p. 716)
2He wrote: “[t]he sketch has been given to illustrate and explain this concept [neutrality]. And it 
is this concept which, in my view, Einaudi has in mind” (1934b, p. 455; emphasis added).
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words, he wants a “neutral” system of taxation and public expendi-
tures, that is a system designed in order not interfere with taxpayers’s 
preferences and choices, or that “translates into effect the voluntary 
judgments and preferences of the citizens, whatever they may be”  
(1934b, p. 450).

That said, Benham was left with a question about the institutions 
that could implement such a system. His answer was not empirical or 
historical. He proposed what he called “a logical explanation, from the 
economic angle, of why States continue to exist” (1934b, p. 451). He 
thus distinguished between two situations.

The first case is that of “a fairly small number of men in a certain area, 
without a State [who …] have equal incomes and tastes” (1934b, p. 451). 
These individuals may want goods and services that must be provided 
collectively. That happens for two reasons. First, these services would 
not be produced privately at all—“a private entrepreneur would not pro-
vide them at all” (1934b, p. 451)—because the benefits they generate are 
“indivisible” (1934b, p. 452) and individuals cannot be excluded from 
their consumption or, when benefits are divisible, entrepreneurs are reluc-
tant to provide these services because they “would have to depend on vol-
untary subscriptions, and some would give little or nothing in the hope 
that others would give more” (1934b, p. 452). Then, second reason, the 
collective provision of these services is more efficient than private pro-
vision. Hence, to benefit from these services, individuals have to form a 
state. Benham equated this process with the one that consists to “form 
clubs and similar associations” (1934b, p. 451; italics added). He thus 
viewed clubs as groups of individuals who decide “to spend part of their 
incomes upon the collective provision of certain services” (1934b, p. 451). 
In a club, no voting rules is necessary to determine how much would be 
produced and how much individuals would pay. Having identical tastes 
and incomes, individuals—the members—would receive the same ben-
efits from the use of the good and then would pay the same tax—“all 
would contribute equally, for incomes and tastes would be equal” (1934b, 
p. 452). All would also contribute “voluntarily” (1934b, p. 452) under a 
crucial condition: “provided the others also agreed” (1934b, p. 452).

The second situation Benham envisaged was that of a group of indi-
viduals which is no longer homogenous, which does not imply that it is 
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larger in size. He then abandoned the analogy with clubs to characterize 
these heterogenous groups made of individuals with different incomes 
and tastes, “including those arising from their different locations or 
occupations” (1934b, p. 453). These individuals also want goods and 
services that must be provided collectively because the benefits they 
generate are indivisible. Now, because of the differences between indi-
viduals, they will not desire the same amount of goods and services 
or pay the same price to use them. Their benefits are necessarily dif-
ferent. Then, decisions on “expenditures and contributions” (1934b,  
p. 453) must be made by voting. To guarantee neutral taxation, the 
only satisfactory solution was to choose the program that “would meet 
with unanimous agreement” (1934b, p. 453). To him, “[t]he postu-
late of unanimous agreement [was] implied in the concept of neutral-
ity” (1934b, p. 453). Of course, some groups of individuals will want 
goods that others will not desire. They might nonetheless unanimously 
agree to produce the good, provided that some compensation be paid 
to those who did not desire it. The one case in which unanimous agree-
ment would not work was “if some persons declare themselves unwill-
ing to contribute anything towards collective services” (1934b, p. 453). 
Because of the indivisibility of the benefits, they could not be prevented 
to consume these services. However, de Viti de Marco, that Benham 
quoted, was convinced this type of behavior was “negligible in number 
or as … pathological” (de Viti de Marco 1923, p. 114).

Thus, in both cases, individuals could be expected to voluntarily con-
tribute to the provision of collective services—pay taxes—as long as 
they anticipate that others will also cooperate. The sum individuals will-
ingly share with others determine the amount of collective goods or ser-
vices that is going to be produced. And the role of the state is to collect 
taxes and provide the goods. Thus, this is a clearly individualist theory 
of the state—the latter implements what individuals want.

How much—if—Buchanan was influenced by Benham is hard to tell 
precisely. It nonetheless remains that his explanation of the existence of 
states was close to Buchanan’s individualist theory of government (1948, 
1949a, 1949b). It would thus not be surprising that Buchanan had been 
attracted by Benham’s reading of Einaudi. In particular, Buchanan could 
have been interested by the example Benham chose to illustrate his analysis.
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Roads: Benham, Wicksell and Buchanan

Benham thus compared the provision of roads in either of the two envi-
ronments he envisaged. In small groups, roads could well ben provided 
by private entrepreneurs—“charging tolls” to users (1934b, p. 532)—
but it would be more efficient if these goods were provided by the state: 
“the inconvenience of frequent stoppages to pay tolls could be overcome 
if the State provided “free” roads out of taxation” (1934b, p. 452). It is 
one of the case, in which “the State can provide [services which could be 
sold by entrepreneurs] to greater advantage” (1934b, p. 532). Similarly, 
the state should also provide roads in heterogenous groups, but the rea-
son put forward was slightly different. Following what Wicksell had 
written in his Finanztheoretische Untersuchungen—the book that was 
so important for Buchanan and that had not be translated in English 
yet—Benham included roads in the category of goods that generate 
indivisible benefits “which would not have paid a private entrepreneur” 
(1934b, p. 454). The only means to finance them is by charging taxes 
and delegate the task to provide them to the State. The reason was “the 
State can charge different prices to different people while the entrepre-
neur cannot discriminate so completely, if indeed he can discriminate at 
all” (1934b, p. 454). Benham distinguished between the prices charged 
by private firms—that are identical for all consumers—from taxes—that 
can vary from one taxpayer to the other.

Roads, in Benham’s analysis, may have reminded Buchanan that, in 
the early 1930s, he went to college in Murfreesboro—at the Middle 
Tennessee State Teachers College—“on a day-student basis” (2007,  
p. 35). Murfreesboro was only a few miles away from the village where 
Buchanan lived, but, in those years, even traveling only a short distance 
could have been quite difficult. The state of roads, that was bad in the 
South in general, was worse in Tennessee. The improvements that had 
taken place in the second half of the 1920s and in the 1930s remained 
insufficient. Farmers were particularly affected. They needed better 
roads to improve the delivery of their products to markets, to “break the 
railroad’s monopoly on the shipment of farm products” (Pierce 2010) 
and also “end [their] social isolation” (Weingroff 2017, p. 7).

Yet, farmers had not seemed ready to finance roads. More precisely, 
until the beginning of the twentieth century, roads and highways were 
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financed and maintained locally under the form of a “labor tax”, that 
consisted in paying “their local taxes by spending a day or so each year 
actually working … on the improvement of their communities’ pub-
lic roads” (Preston 1991, p. 20). The system did not work very well: 
“[m]ost citizens never spent a day doing road work, preferring either to 
pay the small annual fine or to enlist the assistance of a local politician 
who had the power to grant a permanent exemption from the require-
ment” (Preston 1991, p. 22). To solve the problem, the state overtook 
the provision of roads and raised taxes to finance them. A property tax 
was then introduced but that was insufficient too because the there were 
more and more roads to be built and maintained. To solve the problem 
and raise enough money to finance and maintain roads and highways, 
states issued bonds—that counties were obliged to buy. The justification 
was indeed that “roads had come to be regarded as a general benefit, 
for which the general public should pay the larger part, if not all, of the 
cost” (Martin 1923, p. 73). In other words, that was the situation that 
Benham (and Wicksell) had described.

No difference was made however, in public policies, between state and 
local roads; all roads were treated as if they were the same type of public 
good, consumed by the same public. That had not appeared in Benham’s 
typology either. But, also, no difference was made between users and 
non users. The first aspect was apparently not perceived but the second 
was. The increase in the size of the road network and in expenditures, 
and the insufficient amount of money generated by bonds, gave birth to 
the idea that motorists should pay for the surfaced or paved roads they 
were almost the only ones to use—“the building and maintenance of 
roads is in very large part a special service to the users of motor cars, 
and that, therefore, the motorists should be called on to pay most of the 
cost” (Martin 1923, p. 73). License fees were added to complement the 
resources provided by bonds, but they had two flaws: they were costly to 
implement and did not provide enough resources either. That was why 
was eventually introduced an earmarked tax for highways, the gasoline 
tax, first in Oregon in 1919 and in 1923 in Tennessee. Then, the road 
system really started to improve. That is, roads started to improve when a 
specific, earmarked, tax was adopted to finance them.

The centralized collection of the gasoline tax raised a specific prob-
lem: how to share the taxes collected by the state with the counties that 
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needed them to built and maintain roads and highways? Answering the 
question was precisely the purpose of the master essay Buchanan wrote 
in 1941, when he was at the University of Tennessee, Knoxville. In 
his essay, Buchanan made a few points that deserve to be noted. First, 
Buchanan claimed that roads should be managed by the “state”. At 
least, he acknowledged that the cooperative solution—based on a “labor 
tax”, in which individuals were supposed to work “a few days per year 
spent in clearing of rights-of-way, grading, etc.” (1941, p. 13)—had 
not worked well—the system “was very inefficient and unsatisfactory” 
(1941, p. 13). And he noted that it had also been the case it had been 
private companies had taken over the provision of roads. This implied 
the need for a certain centralization in the collection of resources. 
Second, he accepted that roads should be financed via a gasoline tax—
rather than by another of the other mechanisms that had previously 
been used, property tax or “labor tax”. The reason was that roads should 
be financed by those who use them. Indeed, and this is a third point, 
users receive benefits from using roads or, more globally, for consuming 
collective services.

In other words, Buchanan had found in the works of published econ-
omists answers to the some of the questions had discussed in 1941. 
These economists suggested that farmers may not have “paid” labor 
taxes because they had observed that others were not paying—the nec-
essary condition for having a club was not satisfied. Also, it legitimized 
one of the intuitions he had had in his master essay—users should pay 
for roads but also that the state should collect taxes and built and main-
tain roads. It also allowed him to answer the question of how much 
should users pay. Benham had linked the tax to the individual benefits. 
Was it possible to be more precise and go further than Benham? Yes.

The Pricing of Highway Services

Indeed, reading Wicksell and using his insights, Buchanan could set up 
the basis that would allow him to explain how to price highway services. 
This is what he did in his first article specifically devoted to Wicksell 
(1951). He explained that public enterprises should “charg[e] fees equal 



32 From Highway to Clubs: Buchanan and the Pricing of Public Goods     721

to the marginal costs of providing the service and making up the deficit 
by tax revenues” (1951, p. 174). In the specific case of public enterprises 
that are already in operation, taxation would be used to cover fixed costs 
(1951, p. 176). However, these taxes should not be levied on all the 
taxpayers—including non users—way as said Harold Hotelling (1938) 
or Abba Lerner (1944). The type of pricing Buchanan envisaged was 
grounded in a benefit theory of taxation: taxes should be paid by “the 
individuals who benefit from the proposed enterprise” (1951, p. 176); 
“[t]he losses must be made up from “contributions” paid by those ben-
efited” (1951, p. 178) or Wicksell’s solution “does not require collec-
tion of taxes from any one other than the specific beneficiaries” (1951, 
p. 178). Actually, as he himself stressed it, his approach was “similar to 
the multi-part pricing systems proposed by Coase and others” (1951, 
p. 178; see Coase 1946). With a difference: “voluntarism” (Buchanan 
1951, p. 178). He did not doubt that individuals, who receive benefits 
from using certain gods, would pay the taxes they were asked to pay. 
And, another difference that Buchanan did not mention yet, discrimi-
nation among taxpayers.

That Buchanan had a theoretical frame about the pricing of road or 
highway services in the early 1950s was particularly timely. Indeed, in the 
immediate post-WWII U.S.A., roads still represented “major social prob-
lem” (Buchanan 1952, p. 97). A problem that was nonetheless slightly 
different than in Tennessee in the 1930s. It was no longer a matter of 
how to share a sum between different levels of government but rather 
how to find these funds. And, another difference, one was talking of 
state or national roads only and no longer of local roads. As Buchanan 
noted, it was now “an area of emerging national importance” (1958,  
p. xvii). The problem had two dimensions: on the one hand, the size of 
the network was insufficient to face, on the other hand, the increasing 
traffic flow. To deal with this twofold problem, the government was try-
ing to build more infrastructures and expand the size of the network—
without realizing that there was an optimal traffic flow for each given 
network. Buchanan then suggested to rather focus on the regulation of 
the traffic flow, that is on the use—or consumption or demand—of the 
network. And economists knew how to do that: by using of a price mech-
anism. They also knew how to determine the price that would lead to an 
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optimal traffic flow, namely by setting the price at the level of the mar-
ginal cost. This is precisely what he explained in the first article in which 
he applied Wicksell’s theory, “The Pricing of Highway Services” (1952).

But, and Buchanan certainly did not ignore this aspect, roads are what 
would later be known as impure public goods; the quality of the ser-
vices they provide depends on the number of users; congestion reduces 
this quality and creates a “‘spillover’ cost represented in poorer service 
provided all users” (Buchanan 1952, p. 100). This did not represent 
an obstacle to the use of a price mechanism but was rather a condition 
that could not be neglected. The price to charge still had to be set at the 
level of the marginal cost but spillover costs had to be included in the 
calculus. Thus, the “correct price” for highway services correspond “to 
the marginal social cost incurred in providing a unit of that type of ser-
vice” (1952, p. 100). And, of course, as said in the 1951 article, this was 
a realistic solution since individuals were be ready to pay a price even if 
it included the external costs imposed on others because of the benefits 
they receive from using roads and highways.

Buchanan repeated the same claim in different notes he wrote 
around the mid-1950s in preparation for his article on “The Road 
Case Re-Examined” (1956). In a first note—“Resource Allocation and 
the Highway System”—Buchanan explained his purpose: to determine 
“the proper amount of the nation’s economic resources which should be 
devoted both to the utilization and the construction of the highway sys-
tem” (1954a, p. 1). But he was perfectly aware of the “external disecon-
omies in the consumption or utilization of highway services” (1954a, 
p. 2). In another note, written during the fall of 1954 and entitled 
“Consumption Interdependence and the Interpretation of Social Cost”, 
Buchanan insisted again that “[i]n the presence of either external econo-
mies or diseconomies of consumption, the competitive economy should 
not appear to allocate resources properly.” (1954b, p. 2).

Yet, he still believed that one should use prices. He insisted that “it is 
necessary that the prices of highway services be set equal to the marginal 
social costs of providing such services” (1954a, p. 6; emphasis added); 
or that the price “includes the incremental costs (or reduced enjoy-
ments) imposed upon other road users!” (1954a, p. 6). Or, in 1955, 
“[t]he answer to the whole highway problem lies in “pricing” the high-
way correctly. The existence of congestion on our streets and highways  
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is solely due to the fact that we do not charge high enough “prices” for 
their use. This is one of the main functions of price in our free enter-
prise economy” (1955b, pp. 14–15).

Eventually, in “The Road Case Re-examined”, he wrote that he only 
“meaningful criterion for operational efficiency” (Buchanan, 1956,  
p. 315) was such that “the government… own the roads and price the 
road services at the level of marginal social cost” (1956, p. 315). That 
result indeed combined what Benham had written about Wicksell—
roads should be built and maintained by the state, even if a club of users 
existed—and what he had put forward about the pricing of road ser-
vices in terms of marginal social cost.

Some Criticisms of Benefits and Marginal 
Cost Pricing

Pricing public goods as it could be done with private goods was not eas-
ily admitted. One of the strongest criticisms was Paul Samuelson’s. In his 
famous “A Pure Theory of Public Expenditure” (1954), he reached defin-
itive negative conclusions about the possibility to use a decentralized 
mechanism—including voting—to lead individuals to pay a price cor-
responding to their marginal rate of substitution between a private and 
a public good. The only condition that one could impose to reach an 
optimal allocation of resources bore, as it is well known, on the sum of 
the individual marginal rates of substitutions. Prices, or taxes, could not 
be individualized—at least not according to individual benefits. Pricing 
public goods by using a benefit theory of taxation as it was done with 
private goods was impossible (Samuelson 1954, p. 389).3 This implied, 

3Samuelson “emphasize[d] this: taxing according to a benefit theory of taxation can not at all 
solve the computational problem in the decentralized manner possible for the first category of 
“private” goods to which the ordinary market pricing applies and which do not have the “exter-
nal effects” basic to the very notion of collective consumption goods” (1954, p. 389). As noted 
by Maxime Desmarrais-Tremblay, another argument was that marginal cost pricing could not be 
used for public goods or in the case of decreasing costs because it would to set zero prices (2016, 
p. 133).
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by extension, that marginal social cost pricing could not be used for pure 
public goods.

Buchanan almost immediately wrote a comment that he first sent to 
Julius Margolis in January 1955 and then to Samuelson in February. He 
defended the idea that a benefit theory of taxation could not be aban-
doned. The reason lied precisely in the fact that the prices for public 
goods may differ from one individual to the other—they “depend upon 
the manner in which the real costs of the collective goods are allocated 
among individuals, that is, on the structure of the tax system” (1955a, 
p. 3). This means that any change in the quantity of supplied public 
good will be borne differently by all the individuals; some will pay more 
than others. Hence, to guarantee the Pareto optimality of the change 
in the supply of a public good, one had to be sure that the gains of 
the winners will not be made at the expense of the other individuals. 
Hence, one had to add a condition to guarantee how the marginal costs 
would be distributed among individuals. He then suggested that the 
“tax bill” or the “tax burden” should be allocated according to a bene-
fit principle, that is by guaranteeing that “each individual must equate 
the marginal rate of substitution in consumption between any one col-
lective and private good with the marginal rate of substitution between 
these two goods for him” (Buchanan 1955a, p. 3; emphasis in original). 
Hence, to push Buchanan’s analysis one small step further, this condi-
tion about the sharing of the marginal costs of the provision of an addi-
tional unit of public good could restore the marginal social cost pricing 
rule.

Samuelson was not, however, the only one who criticized the pricing 
of public goods. For instance, Oscar Brownlee and Walter Heller agreed 
that “highway services should be priced in much the same manner as 
other services would be priced in a competitive market” (1956, p. 237), 
citing Buchanan as one reference on that. They nonetheless insisted on 
the practical difficulty to collect information about how motorists use 
highways and which prices they should pay. Hence, to them, “deciding 
precisely what prices should be charged for each of the various kinds of 
services would prove to be a difficult [problem] to solve” (1956, p. 237).

Shortly after—his paper was published in August 1957—
Margolis also reached a pessimistic conclusion about the possibility  
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to price a public service. He studied the case of an irrigation project, 
noting a decision about building a dam and distributing water had two 
dimensions. First, one had to determine the optimal size of the dam 
and the network. Margolis demonstrated why this optimal size should 
be such that “the value of the marginal product of water is equal to the 
marginal cost of providing the water” (1957, p. 451). Second, one had 
to price the use of the system. Among the different possible systems that 
could be used, Margolis concluded that “[a] two-part, or a discrimina-
tory, pricing system, or a combination of both, is necessary to allocate 
water efficiently” (1957, p. 462). Indeed, “it achieves the optimal out-
put, since the price of the marginal unit purchased by each consumer 
equals its marginal cost” (1957, p. 452)—in other words, he agreed with 
Buchanan. In addition, did he add, this method “permit[s] projects to be 
financially independent and thereby autonomous” (1957, p. 462). Then, 
he nonetheless also stressed “that efficient pricing practices are unlikely” 
(1957, p. 462). Inefficiencies in government production should be 
accepted. That was unavoidable. He thus also agreed with Samuelson.

Also in 1957, was published “The Theory of Public Utility Price-An 
Empty Box”, written by Jack Wiseman who concluded that “no general 
pricing rule or rules can be held unambiguously to bring about an ‘opti-
mum’ use of resources by public utilities, even in theory” (1957, p. 56). 
Wiseman criticized Hotelling’s marginal cost pricing and multi-part 
pricing “both in its simple form and as modified by a ‘club’ principle” 
(1957, p. 57). According to this principle, rather than paying “a price 
per unit equal to marginal cost” (1957, p. 64), each consumer pays “a 
fixed charge … that part of the common cost that he has stated his will-
ingness to bear” (1957, p. 64). But, to Wiseman, clubs do not really 
involve voluntarism—individuals’ “agreement [is] ‘voluntary’ … in the 
special sense that a malefactor voluntarily goes away to prison after a 
judge has sentenced him; he chooses the best alternative still available” 
(1957, p. 66). The only type of clubs that Wiseman viewed acceptable 
in terms of voluntarism was “the direct production club … created and 
administered by the consumers themselves” (1957, p. 66; emphasis in 
original). But it “seem[ed] unlikely to be of widespread importance” 
(Wiseman 1957, p. 67). Thus, the club version was no more satisfactory 
than the simple version of multi-part pricing.
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Buchanan did not immediately react to Margolis’s or Wiseman’s 
articles. There is no direct evidence that he read them, but one may 
assume that he did. At least, he was sufficiently interested in the 
question to invite Brownlee to present a paper at the conference on 
“Public Finances: Needs, Sources, and Utilization” he organized in 
1959—Tiebout and Musgrave and also Margolis attended the confer-
ence. In his paper, “User Prices vs Taxes” (1961), Brownlee developed 
the same kind of reasoning as in his 1956 article on highways. He 
explained that he “favor[ed] using price as a rationing device wherever 
a reasonable opportunity exists” (421), and compared the pricing of 
highway services to the pricing of education and being more favorable 
to pricing of education services than highways’. But, he also concluded 
that “[a]llocating government services by pricing them has limited 
applicability” (432). A skepticism that Buchanan eventually shared, 
since he accepted the view that marginal cost pricing or multi-part 
pricing should be abandoned. And then chose club financing instead. 
Before he came to that, however, he made other steps that also contrib-
ute to his analysis of clubs.

Problems with Majority Voting

As said above, part the criticisms against pricing public goods bore on 
the difficulty to determine prices. “The solution “exists””, had writ-
ten Samuelson, “the problem is how to “find” it” (1954, p. 389). 
Buchanan could not ignore it. Meeting Gordon Tullock—in 1958—
led him to study and write about that problem. From this perspec-
tive, The Calculus of Consent (Buchanan and Tullock 1962) provides 
an answer to Samuelson in that it shows that majority voting rules are 
imperfect but also decisions about the provision and pricing public 
goods and the internalization of externalities could efficiently be made 
via voluntary private arrangements, rather than through government 
intervention: if property rights are correctly defined, “voluntary co- 
operative arrangements among individuals emerge to insure the elim-
ination of all relevant external effects” (Buchanan and Tullock 1962, 
p. 44). To them, there was no doubt that individuals were willing to 
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organize—spontaneously and voluntarily—collective actions between 
them to deal with externalities. However, they departed from the posi-
tion that consists in claiming that individuals would always voluntarily 
cooperate with others to which Buchanan had stuck since the 1940s. 
From this perspective, two chapters—ten and eleven—based on arti-
cles respectively written by Tullock and Buchanan deserve particular 
attention.

Chapter 10 of The Calculus of Consent was based on Tullock’s 
“Problems of Majority Voting” (1959) and bore on a question that 
could not but interest Buchanan: the repair and maintenance of roads 
in a community of farmers. The issue was political in that the decisions 
about which roads would be repaired and how much each farmer would 
pay were made by voting—using a majority rule. Farmers were asked 
to vote for proposals of repair and maintenance of their own and also 
of others’ roads. Tullock took as a democratic benchmark—the Kantian 
solution—the situation in which individuals “vote to repair a given road 
in the same way as he would vote for repairs his own road” (Tullock 
1959, p. 573). Kantian farmers were thus those who follow a sort of 
Kantian ethical rule. Would individuals behave as Kantians?

No, explained Tullock: “any individual farmer” has interest in behav-
ing as a maximizer, if he expects others to behave as Kantians. That is, 
he has an interest in voting only in favor of proposals to repair their 
road and against the proposals aimed at repairing the roads used by 
other famers. Indeed, “his taxes would be reduced, or his road kept 
in better-than-average repair” (1959, p. 574). If other farmers imitate 
him, this would increase the standard of repair on their roads, decrease 
the standard of repair on others’ roads while reducing their share of 
the costs and increasing the costs incurred by other taxpayers (1959,  
p. 574).

On the whole, the general level of repair of the roads would be lower 
in a community in which individuals behave as maximizers rather than 
as Kantians. And that would be at the advantage of maximizers and at 
the disadvantage of Kantians since the latter support the cost of repair 
of the roads of the maximizers who, by contrast, only pay for the repair 
of their own roads or those of the members of their coalition. Kantians 
are “exploited by the maximizers” (1959, p. 574). Then, since “virtue 
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… conspicuously is not paying” (1959, p. 575), they become “tired” 
(1959, p. 574) of “never hav[ing] his own road repaired [while] pay[ing] 
heavy taxes for the support of repair jobs on other roads” (1959, p. 576) 
and eventually “switch to a maximizing pattern of behavior” (1959,  
p. 574). To be more precise, there exists a threshold in the number of 
maximizers within the group of farmers under which Kantians accept 
to be exploited. Kantians tolerate a certain number of maximizers in the 
community before departing from the moral rule. When the propor-
tion of maximizers becomes too important, Kantians too change their 
behavior and become maximizers.

Thus, Tullock provided another explanation to the failure of the labor 
tax Buchanan had heard about when he was young, and mentioned in 
his master essay: some of the farmers were maximizers and refused to 
cooperate, even if other were ready to cooperate. That implied, as a cor-
ollary, that individuals could free ride, even in small groups or, in other 
words, that homogeneity in tastes and incomes did not guarantee that 
individuals would cooperate. Benham’s clubs seem to lose consistency. 
In addition, Tullock also demonstrated that “the system of majority 
voting is not by any means an optimal method of allocating resource” 
(1959, p. 579). Under majority voting, some individuals could impose 
taxes that would exceed the benefits they receive from consuming col-
lective goods.

Buchanan developed the same ideas in a few papers that he wrote at 
the same time. Thus, in “Simple Majority Voting, Game Theory and 
Resource Use” (1961)—the paper was submitted for the first time in 
August 1960—Buchanan extended and deepened Tullock’s analysis.4 
Starting with the same problem—farmers and road repair—he dis-
cussed how collective decisions could be made in a simple majority 
voting process. Then, like Tullock and even though he did not refer to 
Kant, Buchanan distinguished behaving ethically or morally—that is 
being “interest[ed] in the welfare of his fellow citizen” (1961, p. 340)—
from utility maximization. And his conclusion was similar to Tullock’s:

4The paper appears under the title “Simple Majority Voting and The Theory of Games” in The 
Calculus of Consent (1962, Chapter 11, pp. 143–164).
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as the size of the group increases, any tacit adherence to moral or ethi-
cal principles that might inhibit individual utility-maximizing behaviour 
becomes more difficult to secure. … the individual’s interest in the wel-
fare of his fellow citizen falls off sharply as the group is enlarged. (1961, 
p. 340)5

Hence, one should distinguish small groups—in which individuals 
cooperate—from large ones—individuals no longer cooperate because 
the ethical rule of behavior loses strength. This was the first occurrence 
of that idea about “numbers” that Buchanan will insist on over the next 
few years (see Marciano 2016). It started with “Ethical Rules, Expected 
Values, and Large Numbers” (1965b), an article that Buchanan wrote 
as an extension of his papers on clubs. On March 15, 1965, he wrote 
Roland McKean about “a piece that I plan to send off to an ethics jour-
nal… it spells out the importance of small numbers.”6

But in the early 1960s, Buchanan rather insisted on another prob-
lem: coalitions that could impose costs on minorities. He made that 
point in a discussion of the case of the provision of purely collective 
goods that “provide equal benefits to all members of the group” but “are 
financed by taxes that may be levied in a discriminatory fashion among 
the separate individuals and groups in the population” (1961, p. 344). 
He then demonstrated that “[a ]ny project yielding general benefits … 
will tend to be approved by the dominating majority if they are suc-
cessful in imposing the full tax cost onto the shoulders of the minor-
ity” (1961, p. 344; emphasis added). Which not only meant that there 
was not limit to social wastage but also that these wasteful public pro-
jects benefit to the members of the majority while being paid by the 
members of the minority—they pay “differentially higher taxes” (1961,  
p. 345). It was a situation that Buchanan had identified as preventing 

5That was also a point one also finds in “A Note on Public Goods Supply” co-authored with 
Milton Kafoglis: even if private arrangements could be said to be efficient, there were circum-
stances in which they would be too costly to organize, in particular, did they write, “when the 
interactions extend over a large number of persons” (1963, p. 412).
6Buchanan to Roland McKean, March 15, 1965, BP.
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the use of the marginal cost principle à la Wicksell (1951, p. 176). 
Indeed, the price paid by the members of the minority does not cor-
respond to their marginal benefit nor to the marginal social cost their 
activity generates.

The problem might be corrected—and social wastage avoided. First, 
if the principle of discriminatory taxes to finance collective projects was 
abandoned (1961, p. 345). In that case, individuals could be expected 
to vote in comparing or “balanc[ing] off some pro rata share of total 
marginal benefits against an appropriate pro rata share of total marginal 
costs” (1961, p. 345). Thus, the benefit principle would be rescued and 
one could then envisage to use again the marginal cost pricing rule. But, 
added Buchanan, unless constitutionally forced to do so, no majority 
would ever propose a project that does not generate “differential bene-
fits, differential taxation, or both” (1961, p. 345).

Another solution was envisaged in a paper that Buchanan also wrote 
in 1960—but that was published in 1962—“Politics, Policy, and the 
Pigovian Margins” (1962). He was then trying to understand under 
which conditions majority voting would remove what he called the 
“Pigovian divergence”, that is the difference between the marginal pri-
vate and social costs. To him, this was possible only when each individ-
ual “is required [to vote] by includ[ing] in his calculus a share of the total 
marginal cost … that is proportional to his individualised share of the 
total marginal benefits” (1962, p. 26). Here, taxes could vary from one 
individual to the other but the result would be the same: “the individ-
ual voter must pay for the marginal unit of the collective good or service 
in proportion to the marginal benefit enjoyed” (1962, p. 26). Yet, such 
a cost-sharing mechanism was “politically unimaginable” (1962, p. 27) 
and “conceptually impossible” (ibid.). Hence, it was “of little practical 
value” (1962, p. 28). No realistic mechanism existed that could prevent 
the members of the majority to oblige the members of the minority to 
pay more than their share of the total marginal costs. A conclusion that 
seemed to imply that the marginal social cost pricing rule to which 
Buchanan had stuck since 1951 was not going to be used if decisions were 
made at the majority. Did this mean that he was no longer convinced by 
the marginal cost pricing rule? And would this not imply that Samuelson 
was right (and that pricing of public goods should also be abandoned)?
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From Marginal Social Cost Pricing  
to Club Pricing

Buchanan made the step from marginal cost pricing to clubs between 
1962 and 1964. As he wrote George S. Tolley, when discussing of 
the possibility to present papers in February 1965 at North Carolina 
State—the branch of the University of North Carolina in Raleigh—,

I could talk on “An Economic Theory of Clubs”, which will be published 
soon in Economica. Or alternatively, I could talk on the topic “Some 
Fallacies in the Interpretation of Highway Costs”, a paper that I have not 
written, but which I hope to get started on during this term.7

A few days later, Buchanan gave additional details about that paper on 
highway costs. He wrote that he had, “influenced by Davis-Whiston 
on externalities, now come to the view that all the stuff on trying to 
‘price’ highways by measuring marginal costs of congestion, a position 
that [he] firmly supported in past, is conceptually wrong because it is 
impossible.”8

Buchanan was probably referring to “Externalities, Welfare, and the 
Theory of Games” (1962), in which Otto Davis and Andrew Whinston 
had demonstrated that the marginal cost pricing rule could be used 
only when (technological) externalities are separable (1962, p. 247).9 
Now, the externalities generated by highway users were obviously non- 
separable since indirect marginal social costs “clearly increase in some 
direct relation to traffic density” (Buchanan 1952, p. 100). Indeed, he 
had to abandon his objective to price highway services at their mar-
ginal social cost. Did it imply that one should no longer price highway 
services, as Samuelson and others had suggested? No. Buchanan then 
noted that “the use of price to restrict usage to some “optimal” level of 
traffic remains relevant [but], we should, I now think, come at price 

7Buchanan to Tolley, October 7, 1964, BP.
8Buchanan to Tolley, October 19, 1964, BP.
9An externality is separable if the consumption or output of i does not affect the marginal utility 
or cost of j. Otherwise, it is non-separable.
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differently, and not via the cost side at all.”10 How should it be done? 
Precisely by using the ideas he had on clubs, did he write. This is where 
we must refer to “The Highway Network Considered as a Club”.11

In this draft, Buchanan first discussed the approach that he had 
defended for more than a decade, that consists in pricing highway ser-
vices at the marginal social cost. That rule could not be used in the 
case of highways as it could—one would note the example chosen—
for water-supply facilities. The use of such facilities could be rationed 
by charging a specific price or tariff. This is what Margolis had demon-
strated in 1957, concluding also that this would generate a revenue suf-
ficient to cover also the investment costs. That was not the case with 
highways that are “fixed facilities with private adjustments” (1964; 
emphasis in original) and for which “the government provides, or sup-
plies not a final quantity of services, but, instead a fixed quantity, which, 
depending on how it is utilized may produce varying amounts of final 
output.” Then, a two-part tariff could lead to an optimal use but, even 
if congestion costs were computed and included in the tariff, would not 
guarantee that the revenue thus generated would be sufficient to cover 
the investment in the facility. To deal with the problem, Buchanan used 
the concept of “club”. Put differently, he switched from two-part pricing 
in its simple form to two-part pricing in its club form.

As he would do in his 1965 article, Buchanan defined clubs as 
cost-sharing arrangements—“a club as an organization of persons 
designed solely for the objective of utilizing a single communal commu-
nity. Each “member” contributes to the common cost of maintaining the 
facility and each member also envisages the benefits of its availability” 
(1964). Beyond the definition in itself—which is interesting because it 
establishes a connection with Wiseman and Benham—it is important to 
note the twofold objective Buchanan assigned to clubs: to “determin[e] 
the most “efficient” size of the commonly-used facility, along with the  

10Buchanan to Tolley, October 19, 1964, BP, George Mason University, Library, Special 
Collections.
11We refer to this manuscript as one unique document dated from 1964.
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most “efficient” size membership of the club” (1964). Hence, the opti-
mal network was the point for which “the optimal size of facility for a 
given traffic flow be equal to the facility that generates the same traffic 
flow as optimal” (1964).

Obviously, in the same community, individuals could not be allowed 
to use different highway networks. The size of the facility had to be cho-
sen in the first place. Without giving much details, Buchanan wrote 
that if this collective choice respected individual preferences—he noted 
that it should be the case in a democratic economy—, then the chosen 
network would be the one “collectively judged to be efficient of opti-
mal” (1964). The optimal size of the facility was reached when “the 
marginal gains from an increased size just equal the marginal costs” 
(1964). Then, once this optimal network had been chosen, one could 
choose the optimal traffic flow, the optimal number of users—that is 
the optimal size of the club. It would be “attained when the marginal 
benefits secured from adding another unit of traffic is just equal to the 
marginal costs” (1964). The goal was thus to charge an individual fee 
that would allow to reach this point.

But then, there remained the criticism Wiseman had raised against 
clubs and the impossibility to respect voluntarism and to impute costs 
to individuals without coercion. It seems that Buchanan had only 
repeated exactly what Wiseman had already rejected. Yet, Buchanan 
could not accept a criticism that challenged his Wicksellian approach 
of the relationships between individuals and the state. This is precisely 
why, according to us, he explained that, with clubs, there was no need 
to determine the spillover costs and to impute them to individuals. By 
contrast with marginal social cost pricing, spillover costs were no longer 
taken into account in the price charged to users but rather through the 
decrease in benefits due to the increase in the number of users:

[t]he club approach, by contrast, involves no attempt to impose a charge 
on users that reflects spillover congestion costs. Users pay a share in the 
common costs of providing the facility; costs that are initially borne by 
the supply providing agency. The costs of congestion enter the analysis 
through their effects on the estimated benefits to be received by final con-
sumers. (1964)
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Thus, to a certain extent, they were no longer included as costs but as 
foregone benefits. In other words, clubs were pricing mechanisms that 
could replace two-part pricing. He could safely “abandon” marginal 
social cost pricing: he had found another way of pricing the use of 
highways.

Conclusion

Early in his career, Buchanan acquired the conviction that public goods 
should be priced—like private goods—at their marginal cost. Taxes 
could complementarily be used to cover losses a public enterprise would 
incur because of this rule. In addition, those prices should be set at the 
marginal social cost to include the spillover costs that using public goods 
generate. That method of pricing public goods was known as a form 
of two-part pricing. In many of his writings about highways and roads, 
Buchanan repeated that highway services should be priced at their mar-
ginal social cost. But, at some point, because of the many criticisms 
that had been raised against this rule, he switched to “club” pricing. The 
move seems to have been inspired by Wiseman: the note he wrote about 
highways as clubs answered the latter’s criticism against clubs. Clubs 
were thus, this is the claim we defend in this chapter, a means to replace 
marginal social cost pricing—or multi-part tariffs—that had become 
increasingly difficult to defend without abandoning the objective of 
pricing public goods and services.
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So that in the nature of man, we find three principall causes of quarrell. 
First, Competition; Secondly, Diffidence; Thirdly, Glory.

The first, maketh men invade for Gain; the second, for Safety; and the 
third, for Reputation. The first use Violence, to make themselves Masters 
of other mens persons, wives, children, and cattell; the second, to defend 
them; the third, for trifles, as a word, a smile, a different opinion, and any 
other signe of undervalue, either direct in their Persons, or by reflexion in 
their Kindred, their Friends, their Nation, their Profession, or their Name.

—Hobbes, Leviathan

A Janus-Faced Feature of Social Cooperation

In the Limits of Liberty (1975) James Buchanan develops a Hobbesian-
inspired analysis of why and how rational individuals would abandon 
the state of nature and accept a constitutional order. On Buchanan’s 
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(1975, p. 26) reading, Hobbes’s analysis assumes that all agents 
act according to “narrowly defined self-interest” (cf. Chung 2016). 
Although Buchanan (1975, p. 80) insists that his own model does 
not suppose that each acts only out of self-interest, his guiding aim 
is to show “how ‘law,’ ‘the rights of property,’ ‘rules for behavior’ 
might emerge from the nonidealistic self-interested behavior of men” 
(Buchanan 1975, p. 54). Buchanan’s insight is that truly rational, 
self-interested, agents are apt to learn that mutual invasion for gain is a 
sucker’s game; if one can count on others being as sensible as oneself, it 
is not hard to model an end to the state of war. Narrowly self- interested 
agents will come to see the possibility and desirability of a Pareto-
superior moves from the state of nature: although each prefers more 
goods to less and is not concerned with improving the lot of others, 
each can see that cooperation, not conflict, best promotes one’s inter-
ests. Sensible, prudent, egoists are the sorts of folks one can do business 
with and with whom one can reach constitutional terms for ending the 
state of war. Perhaps they will be tempted to secretly cheat on the rules 
of peaceful cooperation, but they grasp the critical importance of gen-
eral compliance with such rules.

Hobbes’s state of nature, however, is populated by a second type of 
agent: glory-seekers who are apt to make war “for trifles, as a word, a 
smile, a different opinion, and any other signe of undervalue” (Hobbes 
1994, p. 76). A recent game theoretic analysis of conflict in Hobbes’s 
state of nature identifies glory-seekers as the real root of instability 
(Chung 2015). While narrowly self-interested individuals can grasp that 
conflict leaves them all in a Pareto-inferior position, glory-seekers are 
willing to turn their backs on mutual benefit, and make everyone worse 
off, for any “signe of undervalue.”

In this essay I argue that vanity is a Janus-faced feature of social coop-
eration: while, as Hobbes stresses, it certainly can lead to conflict, its 
very insensitivity to Paretian gains motivates enforcing norms of fair-
ness. A society composed of both egoists and glory-seekers is thus more 
likely to stabilize fair terms of cooperation than even the most enlight-
ened society of self-interested agents. Rather than, as in many econom-
ically-inspired analyses of social order, assuming a society of purely 
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self-interested agents (which, on some views, defines homo economicus, 
see Gaus 2008, pp. 19–27), we would do better to model polymorphic 
populations, containing multiple agent types.1

I first examine what I call the “Paretian exploitation of egoists.” 
Straightforward egoists of the kind celebrated in accounts of mutual 
benefit such as Buchanan’s are often stuck with accepting very small 
gains—and we will see why many have thought this is a deep fea-
ture of their rationality. However, as is well known, Ultimatum 
Game experiments indicate that in a wide range of contexts peo-
ple do not submit to Paretian exploitation: they prefer nothing to 
small gains. I then consider several ways that these results have been 
explained: I suggest that the most satisfying is an account based on 
social norms of fairness, which enhance cooperation and help self- 
interested agents avoid Paretian exploitation. This, however, drives 
us to a deeper puzzle: why do some individuals refuse miserly offers 
and so uphold fairness norms? I survey a number of experiments 
that have identified negative emotions as critical in the decision to 
refuse small gains, especially when they run counter to fair shar-
ing. I close by returning to the more general idea of pride, arguing 
that its critical role in upholding fair share norms is supported by 
these experiments. I thus advance a hypothesis: an aversion to being 
undervalued by others—a willingness to turn one’s back on schemes 
of mutual benefit when one feels insulted—is an important support 
for schemes of fair cooperation, independent of both pro-social egal-
itarian preferences and to a considerable extent even the normative 
expectations of others.

1Buchanan (1975, p. 118) sometimes pursues this possibility.
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Paretian Exploitation

Rational Traps

For our purposes, two core commitments of the orthodox conception of 
rationality are of interest (Gaus 2011, pp. 63–70).

More is Better than Less: In any given choice Alf will always choose a 
greater over a lesser value.

Modularity: At each point in a decision tree, Alf will choose that course of 
action which, from that point on, leads to the greatest value.

More is better than less seems basic to the very idea of a rational agent. 
“The simplest definition of rationality…is that one should choose more 
rather than less value” (Hardin 2003, p. 16). When faced with a choice 
where the only considerations are between the satisfaction of valued 
goal G to degree p and the satisfaction of G to level q, where p is greater 
than q, a rational agent will choose pG rather than qG. Modularity is an 
interpretation of More is Better than Less: it insists that when a person 
employs More is Better than Less, she is only concerned with, as it were 
value from “here on out.” To see Modularity at work—in a case where it 
seems worrisome to many—consider David Gauthier’s (1994, p. 692) 
adaptation of a tale from Hume (1976: Book III, Part II, §5):

My crops will be ready for harvesting next week, yours a fortnight hence. 
Each of us will do better if we harvest together than if we harvest alone. You 
will help me next week if you expect that in return I shall help you in a fort-
night. Suppose you do help me. Consider my decision about helping you. I 
have gained what I wanted – your assistance. Absent other not directly rel-
evant factors, helping you is a pure cost to me. To be sure, if I were to help 
you I should still be better off than had I harvested alone and not helped 
you, but I should be better off still if having received your help, I did not 
return it. This calculation may appear short sighted. What about next year? 
What about my reputation? If I do not help you, then surely I shall harvest 
alone in future years, and I shall be shunned by our neighbors. But as it 
happens I am selling my farm when the harvest is in and retiring to Florida, 
where I am unlikely to cross paths with anyone from our community.
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Being rational persons, we both know this, the scenario I have sketched is 
one each of us can sketch – and each of us knows it to be true. It would be 
pointless of me to pretend otherwise. So you know that I would not return 
your help, and being no sucker, will therefore leave me to harvest my crops 
alone. Neither of us will assist the other, and so each of us will do worse than 
need be. We shall fail to gain the potential benefits of cooperation.

The problem can be depicted as in Fig. 33.1.

My neighbor chooses at the diamond, I choose at the ovals; payoffs 
are ordered from 4 (best) to 1 (worst), first my neighbor’s, then mine. 
The problem is that my neighbor knows the decision tree and knows 
that I am modularly rational; once it is my turn to choose I will look 
to what decision will be best for me from there on into the future. If my 
neighbor helps, I do best by not helping (getting 4 rather than 3). If my 
neighbor doesn’t help, I do best by not helping (getting 2 rather than 1). 
As in the Prisoners’ Dilemma, my dominant strategy is not to help. My 
neighbor knows this, and so will not help; we are stuck at a Pareto-
inferior outcome where neither helps the other.

Gauthier famously argues that Modularity should be rejected in favor 
of the Commitment View, according to which a person can rationally 
commit himself to a course of action (at time t0) that, at some point 
(here t2), will pursue less value over more. In this case, Gauthier argues, 

Fig. 33.1 The Hume–Gauthier one-play Harvesting Game
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I will get more value by choosing “Help if my neighbor helps.” If my 
neighbor knows at t0 that I can make such a commitment, she will 
choose to help, and we will both be better off (3, 3) than if neither helps 
(2, 2). Unlike in Buchanan’s (1975, pp. 136–140) account, the rational-
ity of cooperation does not depend on expected future returns—this is a 
one-play game with no expectations of future interactions.

Consider now the famous Ultimatum Game, a single-play game 
between two anonymous subjects, Proposer and Responder, who have X 
amount of some endowment (say, money) to distribute between them. 
In a common version Proposer is given an amount of money; he can 
propose any division he wants. Responder then can either accept or 
reject. If Responder accepts, both parties get what the Proposer offered; 
if Responder rejects, no one gets anything. Simplifying, consider (as 
in Fig. 33.2) an Ultimatum Game in which the Proposer only has two 
choices about sharing: $100: (i) take 80/offer 20 (ii) split 50/50.

Assuming that the money is the only value under consideration (an 
assumption that the rest of this paper will interrogate), a modularly 
rational second player will always choose “accept,” since for any offer 
this is demanded by More is Better than Less; a rational first player will 
know this, and so she should offer 20, giving her the most ($80 rather 
than $50).

Fig. 33.2 Limited Ultimatum Game
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The Harvesting and the Ultimatum games represent different ways in 
which rational agents can be trapped into unappealing outcomes. In the 
Harvesting Game they are trapped into a Pareto-inferior outcome; there 
is a payoff-dominant outcome they cannot reach. In the Ultimatum 
Game, however, the a rational, narrowly self-interested, second player 
is trapped into accepting a minimum offer, and a Paretian outcome is 
achieved. It is this “Paretian Exploitation” with which I largely will be 
concerned. As in familiar cases of exploitation, a bargain is structured in 
such a way that one party is forced to settle for whatever she can get, no 
matter how miserly the offer; it is her own rationality and the structure 
of the interaction that forces her into accepting the miserly offer.

The Ultimatum Game is not an idiosyncratic case: it sums up a vari-
ety of real-world situations in which all can benefit, and share in the 
fruits of social cooperation, but some are offered take-it-or-leave-it deals 
by others. Consider, for example, Gauthier’s (1986, pp. 190–191) story 
of the slave society. At one point a member of a slave-owning class, 
who appreciates the importance of Paretian gains, makes an offer to the 
slaves: we will stop beating you if you stop trying to escape. The slaves’ 
decision tree would be captured by Fig. 33.2; as modularly rational peo-
ple they should choose more over less and accept the bargain.2

Play in Ultimatum Games

As is well-known, numerous experiments in diverse settings employ-
ing the Ultimatum Game show that Responders very seldom take 
miserly offers.3 In the United States and many other countries, one-shot 
Ultimatum Games result in median offers (of Proposers to Responders) 
of between 50 and 40%, with mean offers being 30–40%. Responders 
refuse offers of less than 20% about half the time (Bicchieri 2006, 

2On Buchanan’s (1975: Chaps. 2 and 5) account, if the slaves would be enslaved in the state of 
nature they are rational to accept this offer; if they believe they could successfully rebel and obtain 
another deal, they have a threat advantage in changing the contract.
3Some see this as a major challenge to rational choice theory; see Güth and Tietz (1990). Zamir 
(2001) objects that investigators rushed to this conclusion, and we have no clear game theoretical 
prediction as to what fully rational agents would do in ultimatum games.
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p. 105). Play in Ultimatum Games does not significantly differ by gen-
der or age; results are strikingly similar whether the stakes are high or 
low (more on this anon). While those in market societies throughout 
the world play Ultimatum Games in roughly similar ways, there is 
much more variance in small-scale, non-market, societies. Indeed, in 
some small-scale societies (the Machiguenga of the Peruvian Amazon 
and the Mapuche of southern Chile) the game is played in more 
“miserly/exploitative” way, as Table 33.1 indicates.4

One response to these findings is to see it as evidence support-
ing Gauthier’s Commitment View. A rational Responder can, on the 
Commitment View, commit ahead of time to rejecting miserly offers, 
and can rationally carry through on this commitment. If this is gener-
ally known, then Proposers would not make miserly offers, knowing 
that rational Responders will not be trapped by having to make the 
modular choice for more rather than less. Thus the Commitment View 
would explain why rational agents are not easily caught in exploitative 
offers. There are, however, three good reasons to seek to explain these 
results within the traditional rational choice framework of modular 
choosers. (i) As has been widely recognized, there are a number of prob-
lems in explicating the Commitment View as a general theory of ration-
ality; it is one thing to say that it is appealing in special cases, another 
thing to show just what constitutes a rational commitment, how long 
a commitment should last, what new information should alter com-
mitments, and so on (Gaus 2011, pp. 76–86). (ii) We may be hesitant 

Table 33.1 Experimental results in Ultimatum Games

UCLA Ariz Pitt Hebrew Gadjah Machiguenga Mapuche

Mean offer .48 .44 .45 .36 .44 .26 .34
Modal offer .50 .50 .50 .50 .40 .15 .50/.33
Reject rate 0 – .22 .33 .19 .048 .065
Reject 

offers < 20%
0/0 – 0/1 5/7 9/16 1/10 2/12

4Data from Henrich and Smith (2004). The Machiguenga and the Mapuche are small-scale 
societies; the other results are from urban university students in the United States, Israel, and 
Indonesia.
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about drawing the conclusion that the Machiguenga are less rational 
than University of Arizona students. They certainly choose differently, 
but if rationality itself dictates that those who prefer more to less should 
adopt a Commitment View, then it seems we must attribute some lower 
level of rationality to the Machiguenga as Responders, or failure to 
understand the game. Once one builds the solution to these problems 
into the very concept of rationality, diversity of play becomes, from the 
point of view of rationality, problematic. (iii) Lastly, in one-play anony-
mous games, when the Proposer does, as sometimes happens (see, e.g., 
the Hebrew and Gadjah data) make a lower offer, the Commitment 
View instructs the Responder to choose less (i.e., 0) than what 
Modularity would yield, even though the promise of the Commitment 
View was that it would yield more to agents than they would receive by 
following Modularity. If one had made a threat to reject and the threat 
has failed, should one actually make oneself even worse off by follow-
ing through on the threat?5 That would seem utterly pointless behavior. 
Aiming to get more, one gets nothing. In this case the Commitment 
View seems especially unfortunate. Let us see if we can better explain 
rational resistance to Paretian Exploitation.

Explanations for Modular Choosers

The Commitment View grants that Responders characterized by More is 
Better than Less could care only about money, and yet reject low offers. 
As I have said, one possibility is that the players suffer from defects of 
rationality or failure to understand the rational strategies of other play-
ers (Harrison and McCabe 1996).6 However, if we are not willing to 
reject Modularity and wish to provide an account of how Responders’ 
rejections could be rational, we should question the assumption that the 
only value at stake in the game is monetary (Bolton 1991; van Damme 
et al. 2014, p. 294; Zamir 2001). Perhaps players have a more complex 

5Gauthier (1994) recognizes that threats pose special problems.
6For learning in Ultimatum Games, see Eric van Damme et al. (2014, p. 296ff).
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value scheme in which they prefer more money over less and also greater 
over lesser egalitarian splits. In a classic of evolutionary modeling, Brian 
Skyrms (1996: Chap. 1) showed how a population of players who pre-
fer 50/50 splits could evolve, and how such an evolutionary outcome 
is more robust than evolutionary paths that lead to populations in 
which some are greedy and others take what is left. However, a simple 
preference for egalitarian outcomes is not well supported by the data. 
Consider the so-called “Dictator Game” in which Proposer decides on 
the two shares, and that’s the end of the game (not much of a game, to 
tell the truth). Figure 33.3 compares typical results in Dictator Games 
and Ultimatum Games.

In contrast to Ultimatum Games, play in Dictator Games is signif-
icantly affected by age and gender. For our purposes, what is impor-
tant is that when people are guaranteed that their proposal will “be 
accepted,” the modal offer (over .4 of all offers) looks much more like 
it is determined by straightforward monetary maximization: one takes 
everything. Yet sharing often occurs (offering 20% of endowment), 
and a significant number do split 50/50. However, egalitarian sharing 
is much rarer than in Ultimatum Games, where Responder’s choices 
have to be anticipated by Proposers. This meta-analysis is supported by 
individual studies, comparing behavior in the two games (Kirchsteiger 
1994). This is not to say that sharing cannot be encouraged in Dictator 

Fig. 33.3 Typical offers in Ultimatum and Dictator games (Source Henrich and 
Henrich [2007, p. 166])
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Games: group norms—and especially whether others in the group are 
believed to actually share—increases sharing behavior (Bicchieri and 
Xiao 2009). Moreover, evidence indicates that if affect is primed, and 
Dictators have less time to think about the decisions, more generous 
offers occur (Schulz et al. 2014).

An important line of inquiry holds that Ultimatum Game egalitar-
ianism is explained by a more complicated valuing of egalitarian out-
comes (Fehr and Schmidt 1999; Fowler et al. 2004). Perhaps people 
have a general aversion to inequality, but it is much stronger when 
one gets the short end of the stick. This is a hypothesis with signifi-
cant support, yet Bicchieri (2005: Chap. 3; Bicchieri and Chavez 2010) 
persuasively argues that it fails to explain behavior in restricted choice 
Ultimatum Games. We might contrast two possible hypotheses about 
why Responders refuse offers: (1) Equal Outcomes, according to which 
Responders prefer roughly equal outcomes and (2) Norm Violation, 
in which Responders are reacting to perceived violation of a norm of 
fair splits. Both no doubt tell a part of the story but, I believe, overall 
the data indicate that Norm Violation is the fundamental explanation. 
Consider a modified ultimatum game conducted by Armin Falk et al. in 
Table 33.2.7

In each version of this game the Proposer has only two possi-
ble choices. The first in all treatments is to take 80% and offer 20%; 
in different versions the paired option is (i) a fifty–fifty split, (ii) 
take 20% and offer 80%, and (iii) give everything to the Responder. 
The Responder knows the Proposer’s options. Under pair 1, rejection 
rates of the 20% offer are 44%. Note that rejection rate of 20% offers 

Table 33.2 Rejection rates depend on choices made by proposers

Proposer’s options

Pair 1 Pair 2 Pair 3
80/20 80/20 80/20
50/50 20/80 0/100

Responder’s rejection rate of 80/20 offer 44.4% 27% 9%

7Reported by Bicchieri, The Grammar of Society, pp. 121–122.
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drops dramatically when the only option of the Proposers is either to 
take 80% and give 20% or take 20% and give 80%. If those are the 
Proposer’s options, it does not seem unfair for the Proposer to take the 
80% for himself, though the inequality of the outcome is the same as 
under pair 2. And Responders are almost always willing to live with 
20% given Pair 3, though again the overall outcome is just as inegali-
tarian as in pair 1. Bicchieri thus concludes that Responders are sensi-
tive to norms: when one gives only 20% when one might have shared 
equally, one violates a sharing norm, but there is no norm requiring you 
to sacrifice for the sake of others, in the sense of giving them the lion’s 
share.

It is important that on Bicchieri’s account, a social norm is a rule r 
governing some type of behavior in a social network S, where most indi-
viduals in the social network prefer to conform to r on the conditions 
that (i) most others in S conform to r (an empirical expectation) and (ii) 
most people in S believe that most others in S ought to conform to it 
(a normative expectation).8 Condition (ii) does not require that anyone 
in S actually believes that others ought to conform to r (the definition 
of a norm does not require that most people hold first order normative 
beliefs),9 but that most share a second-order belief about the first-order 
normative beliefs of others in S. Because of this a norm can be based on 
“pluralistic ignorance”—most people in S could have the second-order 
belief that others in S think one ought to conform to r, yet it could be 
the case that no one actually has this first-order belief. The conditions 
for r being a norm would still be satisfied.

The preference to follow r is, of course, contextual; it depends on the 
circumstance for r  ’s application which, we might say, is implicitly a part 
of r (see Cialdini et al. 1990). The preference to follow r is a stable part 
of a person’s value function: it is something a person cares about, and 
which can lead her (as in Ultimatum Games) to forgo monetary ben-
efits in order to follow r (say, by rejecting a low offer as a Responder). 

8This less formal characterization is employed by Bicchieri (2017: Chap. 1); for a more formal 
characterization, see Bicchieri (2006, p. 11).
9Cf. Brennan et al. (2013, pp. 1–14).
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On Bicchieri’s analysis, then, Proposers will tend to give fair offers when 
they believe that the majority of Responders do, as a matter of fact, 
reject low offers (the empirical condition) and they believe that most 
others believe that most people normatively disapprove of low offers—
the normative condition (Bicchieri and Chavez 2010). The preference 
to follow r is thus conditional upon these two conditions being met. I 
shall return presently to the importance of expectations.

Why Say “No!”?

A Sense of Justice?

I am a firm supporter of the thesis that we are sensitive to social norms 
(or, as I tend to say, social rules), and that we tend to punish those who 
violate them. But the nature of this enforcement mechanism is not well 
understood. Why are so many individuals in Ultimatum Games so 
ready to deprive themselves of significant resources in the face of miserly 
offers, when there is no possibility of compensating gains through 
future interactions?

An explanation (with some empirical support) that is deeply rooted 
in political philosophy is that individuals naturally develop a sense of 
justice—a disposition to comply with, and uphold, just principles and 
rules (Rawls 1999: Chap. VIII; for empirical support see Carlsmith and 
Robinson 2002). We might extend “upholding” to “enforcing”—a per-
son with a sense of justice would go out of her way to approve of action 
in conformity to norms of fairness and to punish action that violates 
them. Suppose, then, Responder Betty has a sense of justice: we might 
expect that if she identifies a certain Proposer, Alf, as one who generally 
fulfills these social expectations, she will tend to accept Alf ’s offers, as he 
is generally a fair-minded person. We can think of her as policing the 
norm, and so rewarding those who fulfill social expectations. On the 
other hand, we would expect her, if moved by her sense of justice, to 
reject the offers a Proposer who has shown himself to disappoint social 
expectations. If Betty is truly moved by an impartial sense of justice, 
the critical question is not just what offer she receives, but what sort of 
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offers Alf generally makes. If he is a generally fair-minded  person, she 
should still tend to accept a low offer from him—after all, her action 
is not a response only to his actions against her: his status as a friend 
or foe of justice is crucial. In an interesting experiment Simon Knight 
(2012) sought to determine whether Responders were upholding 
such a sense of justice—whether “the concern is with unfair offers in 
 general”—or were responding to what the Proposer has done to her—
whether the Proposer gave her a high or low offer. Knight found that 
Responders’ behavior supports the latter hypothesis: Responder Betty’s 
action stems from what has been done to her, so she will be apt to 
accept a high offer from a generally unfair Proposer and reject a low one 
from a generally fair Proposer.

The Reactive Emotions View

This leads to what we might call the Reactive Emotions View: 
Responders’ rejection of low offers is primarily to be explained in terms 
of Responders’ emotional reaction to the offers Proposers make to them, 
in particular whether the offer evokes negative emotions such as anger, 
irritation, or envy (Bosman et al. 2001; Kirchsteiger 1994). General 
theories of emotion support the anger/irritation/indignation version of 
this view; as Nico H. Frijda (1986, p. 311) notes, anger and indigna-
tion are generally evoked by norm violation. However, we should distin-
guish anger from indignation/resentment. Indignation and resentment 
are distinctly moral emotions that are evoked by norm violation: one 
can only resent an action if it is perceived as a wrong of some sort, and 
thus it presupposes a moral evaluation (Strawson 1962). Some see this 
as a moralized form of anger: we might have anger towards a number 
of frustrations, impediments, insults and so on, but these need not be 
moralized.10

I have analyzed resentment and indignation at some depth else-
where (Gaus 2011: Chap. IV); here I shall focus on emotions such as 

10For an experiment focusing on the role of moral anger in trust games, see Thulin and Bicchieri 
(2016).
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anger, irritation and contempt, which are not inherently moralized. 
The Reactive Emotions View can be modeled in terms of a two-part 
value function. Let X–n be an offer in an Ultimatum Game, where 
X is the total endowment and n is the percentage that the Proposer 
reserves for himself. Then Responder’s total value of the X−n offer 
will be VMG−VRE, where VMG is the value of the absolute monetary 
gain, and VRE is the value based on the reactive emotions, a value aris-
ing from the negative emotions, which focus on the relation between 
X and n.11 A Responder will accept if total value is positive, reject if it 
is negative. This supposes that negative emotions are either themselves 
directly disvalued, or are concomitants of disvalued states (Gaus 1990: 
Part I). Thus, for example, an emotional reaction that derives from the 
Responder’s belief that a norm violation has occurred could be the basis 
of VRE

12; on the other hand, simply seeing the offer as insulting, or get-
ting angry at someone who violates one’s expectations in this way would 
also come under VRE.

If we suppose that emotions (V  RE) are more subject to fluctuation 
than the value of straightforward monetary resources (V  MG)—in par-
ticular, Responders might “cool down” after a period—then we would 
expect Responders to accept an offer after a cool down period that they 
would immediately reject. The results of experiments appear contradic-
tory. In an earlier study a break of an hour had no effect (Bosman et al. 
2001) while the more recent study of Veronika Grimm and Friederike 
Mengel (2011) found a marked decrease in rejection rates after only 
ten minutes: “While almost no low offers are accepted without delay, 
a large share (65–75%) of these offers gets accepted after a 10 minutes 
delay only.” Grimm and Mengel also find that low offers of Proposers 
increase after a break; this is consistent with work on Dictator Games, 
which indicates that Dictators whose decisions are driven by immediate 

11We can add positive value that would arise because of pleasure or happiness due to a high offer, 
treating this as a negative in the second term. As we shall see positive emotions have been meas-
ured in Ultimatum-like games, but our real concern is why one would reject an offer where the 
value of the monetary is above zero, and so what negative (emotional) valuation could drive total 
value below zero.
12The norm regulates the relation between the X and n.
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affect rather than calculation make more generous offers; apparently a 
cool down period gives each party time to switch into calculation mode, 
which favors the VMG element (Schulz et al. 2014). In an experiment 
on the related “Power-to-Take Game” (see next section) a more compli-
cated pattern emerged: here both a “cooling off” and a “getting steamed 
up” effect seemed present. If the Proposer’s actions are not too miserly 
from the perspective of the Responder, the Responder seems to cool off 
after a wait time; however as Proposers get greedier, wait time raises the 
Responders’ level of punishment (Galeotti 2013). If both cooling off 
and getting steamed up occur, we would expect ambiguous results from 
wait time experiments.

According to the Reactive Emotions View, low offers, defined as 
where X–n is (1) a small amount and (2) n is a large proportion of X, 
should tend to be rejected: VMG would be low because of (1) and VRE 
high because of (2). Conversely, high offers, where X–n is (3) a sizable 
amount and (4) n is a small percentage of X, should be accepted because 
VME is high (due to 3) and VRE low (due to 4). This is the generally 
observed behavior (see, e.g., Knight 2012). But what of offers that are 
absolutely large, but proportionally low (i.e., in X–n, n is a very high 
percentage of X, but the absolute size of X–n is large)? An important 
mark against the Reactive Emotions View would seem to be the insen-
sitivity of Responder’s behavior in Ultimatum Games to the size of the 
stakes. One would assume that as VMG increases (measured, it will be 
recalled, in absolute size), Responders would be more ready to accept 
offers, even if n is a high proportion of X. Of course it could be that as 
the stakes in the game go up so do emotional reactions, but a reasonable 
hypothesis is that VRE would not keep increasing as the stakes become 
higher and higher: one can only get so insulted or angry, but stakes 
can go up and up.13 At some point we would expect that VMG > VRE, 
and so the (proportionally) “low” offer would be accepted. Yet a variety 
of studies have shown that play in Ultimatum Games is not very sen-
sitive to the absolute size of the endowments being divided (see, e.g.,  

13For simplicity, I leave aside decreasing marginal utility of money.
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Slonim and Roth 1998).14 However, as Steffen Andersen et al. (2011) 
point out, in many of these experiments Proposers advance very few low 
offers, making it difficult to judge what Responders would do in the face 
of such offers. In their study, some treatments drastically increased the 
size of endowments to be divided (equivalent to 1600 hours of work in 
India, where the experiment took place) and they elicited many low offers 
by Proposers. In treatments with traditional sized stakes the behavior of 
Responders was in line with normal play (though there were more low offers 
to be rejected); in their very high stakes treatments only 1 of 24 Responders 
rejected low offers. Letting the curved line indicate emotional reaction and 
the straight line monetary gains, Fig. 33.4 sums up the predictions of the 
Reactive Emotions View: offers between x and y should be rejected.

Emotions in Power-to-Take Games

A problem with measuring the role of emotions in Ultimatum Games 
is that Responders only have a take-it-or-leave-it choice and, as we 
have seen, low offers are typically uncommon. The role of emotions in 

Fig. 33.4 The reactive emotions view

14This is not to say that stakes have no effect, as stakes rose, “responders (pooled over all rounds) 
rejected offers less often” (Slonim and Roth 1998, p. 591), thus supporting a prediction of the 
Reactive Emotions View.
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Responders’ behavior has been extensively studied in a cousin of the 
Ultimatum Game, the Power-to-Take Game, which allows more scope 
for emotional reaction. A Power-to-Take Game involves two play-
ers, a Taker and a Responder; their roles are determined at random. 
To start, each player is given an endowment; in some treatments the 
players earn their endowment in a pre-game task, in others it is sim-
ply distributed by the experimenter. Suppose the endowment for each 
is YTake and YResp. The Taker, then determines take rate—the propor-
tion of the Responder’s endowment he will take. The Responder then 
has an option of destroying any amount of her endowment that she 
wishes, before the Taker’s percentage is transferred from her. So if the 
endowment was $10, and the Taker announced a take rate of 50%, the 
Taker would get $5 if the Responder destroyed none of her endowment, 
which would yield total payoffs of $15 for Taker and $5 for Responder. 
If the Responder decides to destroy half her endowment after the Taker 
announces his take rate, it would reduce her endowment to $5, of 
which the Taker would get $2.50. This game is sometimes described as 
an Ultimatum Game that allows variable punishment, since Responder 
can decide on the level at which she will deny Taker’s resources.15 But 
note that in this game the Responder cannot affect the Taker’s endow-
ment, but only the amount of her endowment the Taker can transfer 
(see Reuben and van Winden 2010, p. 908).

In an early pioneering study by Ronald Bosman and Frans van 
Winden, where players earned their endowments, out of 39 sub-
jects, only three Takers took 0, positive takings ranged from 25 to 
100%, with a mean of 58.5%, and median 66.7%; 70% was the mode 
(Bosman and van Winden 2002).16 Eight Responders chose to destroy 
part of their endowment, and of these, seven destroyed the entire 
endowment. In a later study Bosman, Matthias Sutter and van Winden 

15The variability of destruction is meant to uncover the relation of degree of emotional response 
to degree of punishment; I discuss presently a version of Power-to-Take that gives only limited 
punishment options which, not too surprisingly, considerably blunts the importance of emotions.
16This is typical of takings in Power-to-Take Games; see Reuben and van Winden (2010).
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compared this play to another experiment in which endowments were 
simply distributed at the start of play (Bosman and van Winden 2005). 
Play in the no effort experiment was markedly different; Takers took an 
average of 32% more, and many more Responders destroyed, and more 
opted for intermediate destruction rates. Table 33.3 summarizes the dif-
ferences between the effort and no effort experiments.

Especially interesting is that these experiments sought to determine 
the extent to which emotional reactions explained behavior. Emotions 
were measured via self-reporting on a seven-point scale ranging from 
‘‘no emotion at all’’ (1) to ‘‘high intensity of the emotion’’ (7). The emo-
tions measured were irritation, anger, contempt, envy, jealousy, sad-
ness, joy, happiness, shame, fear, and surprise (Reuben and van Winden 
2010).17 The following findings are of interest to us:

• Responders who destroyed report more intense emotional reactions 
than those who do not.

• The most intense emotions of Responders who destroy in the 
no effort condition were (in order) anger, contempt, surprise and 
irritation.

Table 33.3 Results in two power-to-take experiments (Reuben and Van Winden 
2010)

Effort No effort

Destroy everything 7 6
Destroy part 1 9
Destroy nothing 31 25
Total 39 40

17“In both conditions, the sequence of actions was as follows. Before subjects played the one-shot 
PTT-game, they were randomly divided into two groups. One group was referred to as partic-
ipants A (the take authorities) and the other as participants B (the responders). Subsequently, 
random pairs of a responder and a take authority were formed by letting take authorities draw 
a coded envelope from a box. The envelope contained a form on which the endowment of 
both participant A and participant B was stated. The take authorities then had to fill in a take 
rate and put the form back in the envelope again. After the envelopes were collected, we asked 
the take authorities to report their emotions as well as their expectation of what the responder 
would do. The envelopes were brought to the matched responders who filled in the part of their 
endowments to be destroyed. The envelopes containing the forms were then returned to the take 
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• The most intense emotions of Responders who destroy in the effort 
condition were (in order) irritation, contempt, surprise and anger; 
the emotions tended to be more intense in this treatment.

• For both treatments, the intensity of these emotions is correlated 
with the take rate.

• “With effort, the probability of destruction…depends positively on 
the intensity of irritation and contempt. Without effort, the prob-
ability of destruction depends positively on the intensity of anger 
and contempt, and negatively on the intensity of happiness and joy” 
(Reuben and van Winden 2010, p. 420).

• Responders who destroy everything report more irritation than those 
who destroy only part. Reuben and van Winden (2010, p. 417) indicate 
that this provides support for what I have called the Reactive Emotions 
View: this group, they comment, “appear to make a tradeoff between the 
(emotional) satisfaction of punishment and monetary reward.”

In these studies intensity of emotional reactions is a strong predictor of 
Responder behavior. In a recent study Fabio Galeotti (2015) has shown 
that the predictive value of emotional reactions can be considerable 
lessened if the Responders’ destroy options are restricted to a fixed rate 
(2:1) for each unit taken. Rather than Responders deciding how much 
to destroy in response to a taking, they simply opt to destroy at the fixed 
rate or not at all. In this treatment negative emotions remain correlated 
with the take rate, but have less predictive value of punishment. At low 
levels of punishment (for smaller takings) only contempt was of pre-
dictive value; at higher take rates (and so levels of punishment), those 
with higher levels of anger, irritation and contempt punished more, but 
this was significantly less predictive than under variable destruction rate 
treatments. Fixed rate punishment thus appears to blunt the effect of 

authorities for their information. Meanwhile, responders were asked to indicate which take rate 
they had expected and how intensely they had experienced several emotions after having learned 
about the take rate. After completing the questionnaires and collecting all envelopes, subjects 
were privately paid outside the laboratory by the cashier who was not present during the exper-
iment. Experimenters were not able to see what decisions subjects made in the game and how 
much they earned” (Reuben and van Winden 2010, p. 415).
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emotions; it especially thwarts Responders’ emotionally destroying their 
entire endowments in response to modest takings.

Expectations and Fairness

I have suggested that emotional reactions may be an important foun-
dation of behavior to uphold norms. The mere fact that in Power-To-
Take Games Responders’ destructive behavior is significantly, in some 
cases powerfully, explained by their emotional reactions does not show 
that emotions are related to norms. However, data does indicate a con-
nection. Recall the importance of expectations in Bicchieri’s account of 
social norms: a rule r is a social norm when the majority in a certain 
group or social network hold the requisite empirical and normative 
expectations. Experimental evidence involving Dictator Games indi-
cates that when normative and empirical expectations diverge, there 
is a strong tendency to align behavior with the empirical expectations 
(Bicchieri and Xiao 2009). An important finding in the Power-to-Take 
Games is that the Responders who punished very strongly tended to 
be (and in one study were exclusively) those who expected lower take 
rates than they experienced—recall the presence of surprise (Bosman 
and van Winden 2002, p. 156; Bosman et al. 2005, p. 421; Galeotti 
2015, p. 12). This suggests that while negative emotions are well cor-
related with punishing behavior, this is strongly mediated by empirical 
expectations.

Thus far I have focused on Responders. Reuben and van Winden 
(2010) studied the effect of Responders’ punishment on Takers’ take 
rate in a multi-stage Power-to-Take game. They found that when 
Responders did not destroy, the Takers who increased their take rate 
in the second round tended to experience regret after the first round—
apparently regretting that they could have taken more and got away 
with it! Takers who did not experience destruction tended to increase 
their take rate in the second round. The behavior of Takers who did 
experience Responder destruction in the first round, however, was 
complex: some decreased their take rate while others did not. The key 
appears to be whether the Takers thought their taking was fair or unfair: 
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those who took what they considered to be an unfair amount, to a sig-
nificant degree reacted to Responders’ punishment (i.e., destruction) by 
decreasing their takings. It is worth pointing out that in the first round 
these Takers apparently were willing to incur some guilt (say, level Z  ) 
in return for high monetary gain X (as they think the offer was unfair), 
but proceeded anyway, so it would seem (VMGX > V  REZ  ); in the sec-
ond round they experienced an increased in guilt (Z  +), thus it would 
seem that VREZ+ > VMGX, causing them to lower their taking. However, 
Responder destruction did not have the effect of lowering the take rate 
of those Takers who thought their takings fair. This is consistent with 
other studies concluding that, in addition to the anger of punishers, 
effective punishment requires violators to experience guilt, say in rec-
ognition that they have violated their understanding of fairness or a 
social norm (Hopfensitz and Reuben 2009). Thus again we are led to 
the interrelation of emotional reaction and social norms.18

The Vile and Contemptible

There is, then, considerable evidence that the emotions of irritation, 
contempt and anger play an important role in some types of punish-
ing behavior, or, more carefully, in grounding choices that lead one 
to go away with less (often nothing) rather than accept small gains or 
allow others to take some of what one possesses. Now we might ask, 
what does this have to do with “vain glory” or, as Rousseau described 

18Experiments by Thulin and Bicchieri (2016) have shown that “moral outrage”—which is closely 
related to anger—also seems to underlie third-party compensation behavior, when norm violation 
has occurred. This is important: we should not suppose that negative emotions must be attached 
to a preference to punish violators, as opposed to compensating victims. It is important, however, 
that Thulin and Bicchieri’s target emotion appear distinctly moral; in one study emotions were 
measured, for example, on a 7-pount scale from “Strongly Disagree” to “Strongly Agree” with 
statements such as “I feel angry when I learn about people suffering from unfairness” and “I think 
it’s shameful when injustice is allowed to occur.” These emotions are thus clearly moral emotions, 
presupposing a normative content.
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it “amour-propre?”19 Pride and vanity are not, after all, among the spe-
cific emotions studied. But we should not see Hobbes’s glory-seeking 
or Rousseau’s amour-propre as a specific emotion; it is more of an agent 
type or personality orientation. Very much in the spirit of Rousseau, 
William McDougall thought that pride was part of the growth of 
self-consciousness and a manifestation of the “self-regarding sentiment.” 
As Rousseau might well have said, McDougall (1950, p. 155) held 
that “…the idea of self and the self-regarding sentiment are essentially 
social products; that their development is effected by constant inter-
play between personalities, between the self and society; that, for this 
 reason, the complex conception of the self thus attained implies con-
stant  reference to others and to society in general, and is, in fact, not 
merely a conception of self, but always of one’s self in relation to other 
selves”. This self-regarding sentiment McDougall (1950, p. 165) main-
tained, takes two basic forms “which we may distinguish by the names 
‘pride and ‘self-respect’.’’ McDougall associated pride with a “positive 
self-feeling,” what Hobbes might call a valuing of the self, which makes 
one especially sensitive to signs of undervaluing by others and a ten-
dency to insist on one’s own way. Pride so construed is high valuing of 
the self, which is then associated with a tendency to stress a group of 
specific emotions. Richard S. Lazarus (1991, p. 229) thus observes that  
“[a]rrogance and smugness, especially the latter, seem to combine with 
contempt (hence anger) with pride….” Frijda (1986, p. 89) also notes 
the association of pride, contempt and scorn. This is not to say that 
all these emotions are perfectly correlated: in a factor analysis of emo-
tions in Power-to-Takes Games, contempt was the second most unique 

19Amour-propre must not be confused with love of self: for they differ both in themselves and in 
their effects. Love of self is a natural feeling which leads every animal to look to its own preser-
vation, and which, guided in man by reason and modified by compassion, creates humanity and 
virtue. Amour-propre is a purely relative and factitious feeling, which arises in the state of society, 
leads each individual to make more of himself than of any other, causes all the mutual dam-
age men inflict one on another, and is the real source of the “sense of honour” (Rousseau 1975, 
p. 66).
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emotion (after fear), though it still has a .48 and .47 Spearman’s rank 
correlation coefficient with, respectively, irritation and anger (the two 
emotions it was most closely associated with). However, anger and irri-
tation were themselves much more closely associated (.75) (Galeotti 
2015, p. 9). Of course, if contempt is more pronounced in low takings, 
this might be expected.

It is perhaps worth noting the importance of contempt in research on 
Power-to-Take Games. It is an explanatory value in all the experiments 
we have considered; even in Galeotti’s recent study, which minimizes 
the effect of emotion, contempt remains the sole emotion signifi-
cantly affecting reactions to small take rates. Recall Hobbes’s (1994, 
p. 28) claim that contempt sees its object as “vile and inconsiderable” 
and the honorable person has “contempt of small difficulties, and dan-
gers” (Hobbes 1994, p. 53). To such individuals, gains that indicate an 
undervaluing are vile and inconsiderable, and are to be rejected. “For 
every man looketh that his companion should value him, at the same 
rate he sets upon himself ” (Hobbes 1994, pp. 75–76). And when such 
a person feels undervalued, he is apt to respond destructively, unlike the 
pure egoist who takes what he can get. “Better nothing than that!” is 
not a motto of the egoist, and that is why the egoist can get caught in 
Paretian exploitation and, indeed, submit to takings when he has no 
choice except submit or engage in self-destructive response.

In the Limits of Liberty Buchanan (1975: Chap. 8) proposes a solu-
tion to this Paretian trap. If the social contract gives an individual 
especially meager gains over the state of nature, and if the individual 
has an effective threat to do better by restarting the state of war, she 
may be able to renegotiate a better deal. But not only is this claim 
based on highly uncertain calculations, it can lead to further dimin-
ishing the meager benefits of the social contract: if she would end up 
enslaved in the state of nature the renegotiation may lead her to make 
even greater concessions for peace. However, a prideful agent will have 
contempt, irritation or anger at such vile offers, and so would prefer to 
destroy her holdings rather than submit. When the prideful are around, 
hard bargaining can lead to disaster for all. Thus, the Janus-faced 
nature of pride: it can undergird, as well as undermine, effective social 
cooperation.
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Anglo-American jurisprudence emphasizes the rule of reason; it grossly 
neglects the reason of rules. We play socioeconomic-legal-political games 
that can be described empirically only by their rules. But most of us 
play without an understanding or appreciation of the rules, how they 
came into being, how they are enforced, how they can be changed, and 
most important, how they can be normatively evaluated. (Brennan and 
Buchanan 1985, preface)

Introduction: Homo Constitutionalus

At several points during his long career, Buchanan wrote on human 
nature, the process of making choices, and weaknesses in the 
Neoclassical conceptions of the same. That line of his research stressed 
the selection and evolution of personal goals and constraints. It was not 
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a major focus of his research, and his writing in this area often simply 
attempted to remind economists that their utility-maximizing model of 
man was just a “model” and one that has significant limitations. In his 
economic and constitutional research, he routinely used conventional 
rational choice models.1

Given the latter, it is possible that Buchanan regarded the homo eco-
nomicus model to be adequate for most analytical purposes in spite of 
its weaknesses. Another possibility is that he was simply too busy on 
other projects to develop the rule-based, constitutional model of human 
nature that would bridge the gap between his comments on human 
nature and his work on political economy. This paper provides that 
missing model.

The model developed below is grounded loosely on Buchanan’s writ-
ings, but it is not an attempt to read his mind. Rather, it undertakes 
the task of creating a more complete model of human thought and 
action—one that is consistent with Buchanan’s remarks on human 
nature and ethics—and also with other work in psychology, biology, 
and philosophy. I believe that he would agree with most of what is writ-
ten below, but that can no longer be put to the test, and it is not the 
main aim of the essay.

The analysis begins with what Hayek (1952) referred to as the “sen-
sory order,” which is to say the idea that our information about the 
external world is provided by our various senses, none of which are per-
fect but which nonetheless cannot be too often mistaken or mislead-
ing without undermining our species’s prospects for survival. Our senses 
do not provide our “sensory order” but rather provide the data that our 
minds use to construct one.

This paper suggests that various systems of relatively stable rules ulti-
mately determine our sensory orders—which is to say our perceptions 
concerning both the real and the possible. Systems of rules determine 
our understanding of the world, our beliefs about what can be changed, 
and the meanings of “better” and “best” as applied to choices among 

1See Kirchgässner (2014) for a longer discussion of this point with respect to Buchanan’s work on 
constitutional political economy.
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possible actions that might be undertaken. Our internal systems of rules 
largely determine how and what we choose to do in both our mental 
and physical universes.

The rule-based alternative to homo economicus sketched out in this 
essay is termed homo constitutionalus. It is a more general model of 
humankind than the utility-maximizing model used in economics and 
game theory. It addresses many of the weaknesses of the homo economi-
cus model noted by Buchanan. And, although homo constitutionalus is 
not as mathematically tractable as homo economicus, special cases of the 
model can be used to model and predict choices and actions in well- 
understood circumstances. Indeed, the utility-maximizing model is one 
such special case. Simple autocorrelation (habitual) models of behavior 
are another.

A Generalized Conception of Rules: Rules 
as “If-Then” Relationships

Buchanan often used the term “rules of the game” as a way of illustrat-
ing that choices take place within a hierarchy of rule-governed domains. 
Choices over rules bind choices made in subordinate domains after rules 
are adopted and implemented. One chooses rules for a game and then 
plays the game by choosing strategies allowed by those rules. Such rules 
are taken to be “given” or “binding” for choices made while playing the 
game of interest. Although Buchanan normally stressed just two-levels 
of choice, he occasionally mentioned that a hierarchy of rules existed. 
In Limits to Liberty (1975), for example, he develops a three-level hier-
archy of laws: (i) civil laws, (ii) constitutional law, and (iii) public pol-
icy decisions, which jointly frame a fourth level of choice: day-to-day 
decision making within a society characterized by the rule of law. His 
work also includes at least two other categories of rules: rules that pro-
vide procedures for making choices (Buchanan 1979, 1998, 2005) and 
rules that constrain choices to various subsets of the possible (Brennan 
and Buchanan 1985). Hierarchies, procedures, and constraints all play 
roles in the framework developed below.
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Although Buchanan uses the term “rules” frequently, he never defined 
what he meant by a “rule.” For the purposes of this essay, rules are 
“if-then” relationships. Any and all relationships that can be character-
ized by if-then statements are said to be rules. Interpreted in this way, 
the term “rule” encompasses a very broad range of human knowledge. 
If-then relationships include most—if not all—definitions, natural and 
social causal relationships, ethical propositions, personal routines for 
adapting to weather, work, and family, and also, rules for parlor games 
and politics. If-then relationships are by their nature systematic and 
allow predictions about consequences and conditional plans to be made.

The following examples illustrate if-then relationships that we all use 
or might use: (i) If an object in a grocery store is round, orange colored, 
and releases orange drinkable juice when squeezed, then it is probably an 
orange. (ii) If one simultaneously drops two unequally sized oranges from 
the top of a tall building, then they will hit the ground at the same time. 
(iii) If a frost wipes out half of the Earth’s crop of oranges, then the price 
of orange juice will increase. (iv) If one drinks a glass of orange juice in 
the morning, then he or she is likely to be more alert for the next hour 
than if he or she had not done so and possibly a bit less likely to catch 
a cold. (v) If the light at a crosswalk is red, then one should not cross 
the street—except in an emergency. (vi) If one is in normal circumstances 
(not at war or threatened with death), then it is immoral and illegal to 
kill another person—even if one “sees red” because he or she has been 
insulted. (vii) If one is playing poker, then a hand in which every card has 
a red diamond on it beats a hand with two pairs or three of a kind.

There are so many if-then relationships that it is useful to subdivide 
them into various categories such as natural law, constitutional law, reg-
ulatory law, moral maxims, rules of thumb, rubrics, and so forth. Such 
classification schemes are normally done with other if-then statements. 
For example, if a rule describes part of the standing procedures through 
which public policies are chosen, then it is a constitutional law, whether 
formally or informally so.

If-then relationships also characterize what we mean by true and false. 
(viii) The hypothesis “if O, then X” is perfectly true if it is always the 
case that if “O,” then “X.” (ix) It is stochastically true if “O” occurs, then 
probably “X” also occurs. Furthermore, (x) it is demonstratively false if 
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“O” then not “X” (e.g., X is never observed when O occurs). Hierarchies 
among rules can also be expressed using if-then statements. (xi) Rule 
“b” can be applied, only if it is allowed under rule “a,” that is, if rule “a” 
allows rule “b,” then rule “b” can be applied whenever rule “a” is in force.

Note that only a small subset of the rules that we use character-
ize “rules of a game” or serve as “constraints.” The term “rules” has 
far broader scope than that implied by Buchanan’s usage of the term. 
Moreover, even in cases in which a system of rules is used to character-
ize a game, such rules normally do not fully characterize how a game is 
played or how one truly wins the game. Other higher-level “internal-
ized” rules are taken as given by the designers of card and board games, 
and these have significant effects on the nature of and participation in 
the games created.

For example, the formal rules of a game of poker characterizes the 
types of cards one should use, how they are to be distributed to players, 
the card strategies allowed, and provides a ranking of possible collec-
tions of cards (hands) at the end of a round of play. The rules imply that 
one wins a round (dealing of the deck) if he or she has the “highest” 
hand. However, the aim of winning in this sense may not be the main 
goal of individual card players. A variety of other rules in the minds of 
the players actually determine how they play the game, why they play 
the game, and who truly wins.

Such rules include internalized rules about various strategies one 
might use. Will one cheat—mark cards, try to see other player’s hands, 
etcetera—be calm or emotive, threaten other players with violence, file 
charges for fraud if others cheat, and so on? And will one try to win as 
many hands as possible or simply play because the conversations and 
reactions that arise during the course of play tend to be funny, enter-
taining, or informative. Many, perhaps most, participants in parlor 
games play the game simply to observe the reactions of fellow players 
and to be part of the associated conversations—they care little about 
winning in the manner the rules suggest. The number of hands won is 
of secondary importance to such players.

If conversation is the aim, then the more interesting the other players 
are, the greater are the rewards of participating. If winning money from 
side bets is the aim, then weaker and wealthier players are ideal poker 
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companions. If a challenge to take one’s mind off one’s day-to-day life is 
the aim, one might want competent, honest, and humorous opponents, 
rather than overly chatty or incompetent ones.2 (Competence in this case, 
refers to knowledge of the if-then rules of probability as applied to card 
games, and of psychology as applied to reading faces and body language.) 
Even in cases in which winning hands is the aim, it is often because win-
ning improves one’s reputation for shrewdness or generates status for per-
sons in the greater world beyond the parlor games of interest.3

The formal rules of parlor games are only a subset of the rules one 
uses to determine how one plays “the game.” Who one plays with, how 
one selects strategies, and how one evaluates the merits of spending a 
night playing such games are largely determined by other rules in the 
minds of the participants. How one plays a game, how one really wins, 
and who one plays with are all determined by rules that are entirely 
separate from the formal rules of poker. Those other internalized rules 
ultimately determine how the game is played. The same is true of con-
stitutional rules, as acknowledged by the terms written and unwritten 
constitutional laws. It is these and other internalized rules that are the 
main focus of this essay.

Homo Constitutionalus: Rule Bound  
But Not Rule Determined

Each person is, of course, a product of his own history, the cultural envi-
ronment, the conventions and traditions that exist and the public liter-
ature that explains these, all of which combine to describe the inclusive 
status quo that cannot be literally superseded.…This statement does not, 

3The various “social” payoffs of parlor games are less obvious for games played on the Internet or 
against computers. Such games may provide relief from one’s everyday toils as well as status within 
the context of the game through rankings of accumulated scores. The latter may generate self- 
confidence or self-esteem for the persons participating. Only a few “addicts” and “fanatics” allow 
the number of games won to be their entire reason for play (or life). Indeed, the derogatory nature 
of the terms “addicts” and “fanatics” implies that such persons are unusual—exceptions to the rule, 
exceptions to the less winning oriented theory of game playing sketched out above.

2The poker games in Blacksburg that Buchanan attended included Robert Tollison and Winston 
Bush among others.
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however, imply…that a person, any person, is locked permanently into 
a predisposition as determined by personal history, experience and social 
environment. (Buchanan 2005, p. 102)

We move through time, constructing ourselves as artifactual persons. 
We are not, and cannot be, the “same person” in any utility-maximizing 
sense. (Buchanan 1999 [1979], pp. 250–251)

The homo constitutionalus characterization of human nature begins 
with the observations that adults have many internalized rules, can 
internalize new rules and overturn previously internalized rules, and 
that doing so is often a matter of choice. These four observations imply 
that humans are rule bound but not fully rule determined. One is rule 
bound insofar as one’s internalized rules create dispositions to make 
particular choices, but one is free to choose insofar as new rules can be 
internalized and old ones revised or selectively ignored.4

Our internalized systems of rules have three sources: genetic, social, 
and personal. The first accounts for the largest subset of our rules and 
includes the biological foundations of our human capacities and prereq-
uisites for sustaining a human life. Such rules distinguish humankind 
from other species. We have 1 mouth, 1 brain, 2 legs, 2 eyes, 2 ears, 
10 fingers, etcetera. We cannot fly; can run only at moderate speeds; 
require water, food, and sleep to survive; can remember the past, can 
imagine alternative futures; and can communicate in a relatively finely 
grained manner with others of our species who speak the same lan-
guage. The other two sources of internalized rules are of greater inter-
est for the purposes of this essay, because they are more variable. They 
are grounded in the capacities inherent in the human genotype but are 
not direct products of it. In the language of computer design, genetics 
provide our hardware and firmware; society and personal invention pro-
vide our software. Socially transmitted rules are largely what distinguish 
modern man from ancient cave dwellers of the same genotype.

4For other complementary rule-based models of man see Hayek (1952), Newell and Simon 
(1972), Nozick (1994), or Seligman et al. (2016). This essay differs from others in its use of more 
general meaning of the term “rules,” by its emphasis on the internalization processes, and by its 
linkages to economics and Buchanan’s work, but there are many overlaps and common themes.
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Most of our “software” has been learned from others. It is that which 
accounts for our longer and more comfortable lives than cave dwell-
ers. Socially transmitted rules initially were simply private or personal 
rules. They were invented or discovered by individuals at some point in 
the past, who found them useful for their own purposes. When new or 
refined rules reduce risks or enhance possibilities, they may be passed on 
to others in one’s family and tribe and subsequently across generations. 
When they are deemed counterproductive by others, they are less likely 
to be copied or passed along, except as examples of rules to be avoided. 
As the collection of useful rules expands through time, their origins 
tend to be forgotten and only the rules themselves are passed along to 
others and internalized—often without much thought.

The individual acts of learning that produce human knowledge 
account for the smallest subset of an individual’s own system of rules. 
They are the rules that were refined, invented, or discovered by that 
individual—many of which were catalyzed by conversations with oth-
ers. Many, perhaps most of one’s private internalized rules will never go 
further than one’s own mind, but a few may be passed onto others, who 
find them sufficiently useful to be internalized and passed on to their 
friends, neighbors, and colleagues. Although this process arguably pro-
duces the smallest of our subsets of internalized rules, through time the 
accumulated individual innovations are the ultimate source of human 
progress. Without our ability to invent and learn new rules, we would 
still be cave dwellers (at best).

The remainder of this section provides a more thorough discussion 
of these three sources of our internalized rules and how they generate 
dispositions to engage in one or another response to the choice settings 
confronted.

Genetically Transmitted Rules

It is sometimes said, “we are what we eat,” but it would be more pre-
cise to say, “we eat to be what we are.” Although it is literally the case 
that most of our cells are composed of the raw materials collected 
through our mouths, the use that we make of those raw materials is 
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a consequence of our biology, which in turn is a consequence of our 
genetic code(s). That code provides the rules that determine both what 
we can eat and how what we eat is used to create our physical persons. 
It does not, however, determine precisely what we eat, nor precisely who 
we are. What we eat is largely determined by our knowledge of nature 
and how it may be used to please our taste buds, while sustaining life. 
Limoncello, spaghetti, meatballs, and panna cotta were not available to 
cave dwellers.

How the food is used depends in part on the extent and type of exer-
cise that we undertake as well as our genotype. Our choices thus play a 
modest role in determining how food is used to produce our physical 
persons. Our physical persons, in turn, are bound by a huge number of 
if-then relationships, only a subset of which is understood by ourselves 
or the scientists who study human physiology and psychology.

We know, for example, that we need some water, some food, and 
some sleep on a regular basis. We understand why we need food and 
water but do not really understand why most of us need to spend about 
a third of our lives sleeping. Nor do we understand what—if 
anything—our dreams add to our ability to survive and pass our genes 
to the next generation. Yet, if we sleep well, then we always dream at 
least part of the time we are asleep.5

Genetically transmitted rules include those that produce and main-
tain the sense organs that provide us with data about the world and 
the brains that attempt to make sense of that data. We process most of 
that data more or less automatically and we take for granted our many 
common conclusions about the nature of the world that we inhabit. 
The difficulty of making sense from a collection of raw data about the 
world was not fully appreciated until engineers and computer scientists 
attempted to devise machines—robots, self-driving cars, and voice- 
decoding software—to do what humans do automatically “without” 

5The dream state (REM) is one of the three phases of sleep. There are several theories of the 
purpose of dreams, most of which involve information processing of various kinds but a few of 
which simply regard them to be unnecessary correlates with a good sleep. See, for example, Freud 
(1913), Jung (1938/2005), Revonsuo (2000), or Zhang (2004).
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much thought. Our “hardware,” “firmware,” and “software” have to be 
extraordinarily sophisticated—indeed marvelous—to do so.

One’s visual system allows one to distinguish among objects. One’s 
auditory system allows us to identify the sounds of a familiar voice. 
With training and practice, one can make sense of the sounds spoken 
by others and also of the many sounds that tend to be associated with 
opportunities for food, water, and danger. One’s sense of touch allows 
one to distinguish among all sorts of materials. One’s sense of balance 
allows one to stand on one foot, run, and climb trees. Together with our 
ability to learn, most of us can assemble an IKEA chair without years 
spent reprogramming ourselves. No robot can yet do all of these or even 
a significant subset of these things—even after a half century of hard 
work by thousands of very talented scientists and engineers.6

The basic parameters of our physical capacities to hear, see, lift, 
manipulate, and run are all biologically set—although with training we 
can get a bit better at each of these capacities, albeit within limits that 
are also genetically determined. Training for a marathon can increase 
one’s natural aerobic capacity, strength, and endurance beyond that of 
an ordinary person who does not train, but our maximal speed and 
endurance are nonetheless genetically constrained.

What is most relevant for the purposes of this essay are the internal 
systems of rules that affect how we make choices. A subset of these rules 
can be said to be “hard wired” or genetically determined, but there are 
many others that can be modified or overturned. For example, one can 
“overcome” one’s instinctive fear of fire, heights, and death. One can 
hold onto hot objects to the point where one is burned, parachute from 
airplanes, charge enemy lines, or commit suicide.

The human ability to override genetically transmitted propensi-
ties, evidently improves our chances for survival. Our ability to learn 
new rules also makes us all more adaptable and malleable than simple 

6In the spring of 2018, two robots were able to assemble a relatively simple IKEA chair in about 
20 minutes. However, the programming was limited to a single type of chair. Numerous videos 
of the robots are available. See, for example, https://www.zdnet.com/article/robot-builds-an-ikea-
chair-everyone-goes-nuts. Needless to say, a cave dweller might well have taken longer but not a 
modern man or woman who had assembled such chairs before.

https://www.zdnet.com/article/robot-builds-an-ikea-chair-everyone-goes-nuts
https://www.zdnet.com/article/robot-builds-an-ikea-chair-everyone-goes-nuts
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models of genetic determinism suggest. These capacities both improve 
our chances of survival in an ever-changing world and extend the 
domain of humankind by increasing the number of ecosystems in 
which we can flourish. Our capacities to communicate and learn new 
rules are among those that can be enhanced by training and experience.

Socially Transmitted Rules

Most of our socially transmitted rules were learned without giving alter-
native rules or principles much thought, as parents, friends, and neigh-
bors encouraged us to reach particular conclusions about particular 
circumstances, evaluate the consequences of our actions in particular 
ways, and act in certain ways in particular circumstances or when our 
actions will have particular consequences.

Perhaps the most obvious of our socially transmitted skills is our 
native tongue, the if-then relationships between sounds, characters, and 
ideas learned in our households and communities when we were chil-
dren. Currently, more than 5000 languages exist and the one that most 
of us know best was learned during our childhood. So varied are these 
rules, that individuals who know just one of the 5000 languages, are 
unable to communicate with persons who know only one of the 4999 
others. A few simple universal concepts—love, anger, hunger, me, you, 
etcetera—might be gotten across by pointing, nods, and general sorts of 
sounds, but not much else. Without a common language, our efforts to 
communicate resemble those used by dogs and chimpanzees.7

Socially transmitted rules differ among communities because the 
individual insights out of which a community’s knowledge base is cre-
ated tend to be path dependent, idiosyncratic, and context specific. 
Cave dwellers had greater use for fire and food than linguists and econ-
omists—so more effort would go into teaching the rules most relevant 

7Once one knows that languages are possible and exist, one might attempt to learn another. 
Absent a translator or teacher, the first steps in such a process also uses pointing, nods, and gen-
eral sounds to establish various if-then relationships between sounds and ideas, as with learning 
the names for things and actions. In such cases, one hopes to gradually internalize these if-then 
relationships of the new language so that more subtle forms of communication become possible.
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for making fires, undertaking hunting expeditions of various kinds, and 
preparing meals than in developing theories of language and relative 
prices. They would also put more effort into creating sounds and sym-
bols for fire, hunting, and cooking than for past participles and equilib-
rium prices.

The specific circumstances out of which language and other rules 
emerged were different and so were the results. As a consequence, there 
are significant differences in languages. Other differences emerged 
for similar reasons with respect to other rules of life, as is evident in 
regional differences among foodstuffs, cuisines, languages, architec-
ture, clothing, music, religions, and ethics. Such differences are evident 
throughout recorded history, and they are still commonplace; there are 
few Lutherans in Beijing and few Buddhists in Mecca, and there are 
Chicago and Virginia schools of political economy.

Our measures for physical phenomena such as colors, temperatures, 
the seasons, lightening, our periods of development, and the point 
at which one changes to another are also largely products of lessons 
learned during our early education.8 Other rules learned as we “grow 
up” affect our routines for judging what is important or interesting 
about a given situation and the relative merits of alternatives. A hunter, 
farmer, geologist, architect, and tourist do not look at the same place in 
the same way.

Many of our learned rules were internalized at such an early age and 
have played such an important role in our understanding of our self and 
the universe that they may be mistakenly regarded as “innate” or “hard 
wired.” although they are socially rather than genetically transmitted.

Socially “transmitted” rules tend to reduce variations within commu-
nities and amplify them among communities. Socially transmitted rules 
form the basis of our civilized conduct and civilizations. It is the gradual 
improvement in our understanding of the seasons, life cycles, and of the 

8This list reflects differences among cultures in the names for colors, measurement of years, assess-
ment of ages and responsibilities associated with “growing up” (as for example with the youngest 
age at which one can work for a living, marry, or vote). Many of these have varied through time 
within a given society. Evidence that perceptions of color vary among individuals includes the 
phenomenon of “color blindness,” and other psychological (Özgen and Davies 2002) and physio-
logical evidence (Siok et al. 2009).
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things that can be done with fire, plants, animals, metals, and electrons 
that account for our ability to dominate other species on the planet and 
to live relatively long and comfortable lives.

As the stock of knowledge increases and becomes more difficult to 
learn by watching and listening to others, innovations in education 
often take place. After grounding ideas are taught by one’s family and 
friends, children may be placed in apprenticeships or under the super-
vision of rule-teaching specialists such as teachers and priests. As mass 
education became commonplace, more of our if-then relationships were 
learned from such educational programs. This tends to increase the uni-
formity in our ideas about cosmology, chemistry, economics, and ethics 
insofar as our teachers were trained in similar schools and universities. 
We may, for example, all agree that the earth is round, rotates, and 
revolves around the sun rather than the earth being flat and the sun ris-
ing in the East and setting in the West. Most of us do so without direct 
knowledge of more than the latter. Our more sophisticated models of 
the solar system are “simply” what we were taught.

Of course, not all of the rules passed along are correct or complete, 
and so both major and minor improvements in socially transmitted 
rules are always possible. It turned out that neither the earth nor the sun 
was the center of the universe—although the earth and sun are naturally 
centers of our attention.

Personally Modifying and Inventing Rules

The third process through which rules are acquired accounts for 
only a small subset of our internalized rules, but the process through 
which such rules are developed is of major significance.9 This process 

9This claim can be contested. Insofar as our “selves” emerge gradually from our early education 
and biological development, subsequent learning is always a bit active and allows individuals to 
develop their own interpretations of the lessons and information to which they were exposed. 
However, it is clear that relative to our genotypes, this body of self-created knowledge is small. 
And, insofar as that which is transmitted socially is accumulated knowledge, privately created 
rules—even when subject to a huge number of idiosyncratic variations—is also small relative to 
that created and learned by all previous generations.
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is the source of the rules that we create for ourselves through insights, 
 accidental discoveries, and trial and error. Such rules include minor 
revisions of one’s genetically and socially transmitted rules as well as 
major insights about how the world is put together. Minor innova-
tions include how one organizes one’s room, unique aspects of one’s 
diet and clothing, and idiosyncratic word usage and inflection. Major 
innovations include Aristotelian, Newtonian, and Einsteinian physics; 
Smithian, Marxist, Marshallian, and Schumpeterian economics; and the 
rules for making wheels, printing presses, and integrated circuits. The 
ability to create slightly different rule-based systems make each of us a 
bit different from all others in our communities and all others of our 
species. Although we have much in common, we are all unique—even 
twins exhibit many differences.

The set of self-made rules tends to be small relative to the others for 
many reasons including our limited imagination and the fact that it 
is costly to revise one’s collection of learned and inherited rules. Rules 
are not all independent of one another; thus, changing one rule often 
requires significant modifications to others to avoid undermining sys-
tems of rules that have worked tolerably well in the past. Moreover, 
there are emotional costs to changing strongly internalized rules: one 
may feel intensely guilty or disoriented when one violates an “impor-
tant” rule learned from one’s parents, priests, or teachers.

In addition, being conventional has both survival and social benefits. 
The rules passed on through informal and formal educational systems 
reflect the innovations of many generations of persons in the past, whose 
cumulative knowledge will naturally tend to dwarf that of even the most 
clever unconventional man or woman. Many innovations—perhaps 
most—are rejected because they conflict with other already internalized 
rules that seem to work reasonably well or are valued by one’s commu-
nity. Because this is implicitly recognized, those who violate conventions 
are often disparaged by other members of their communities.

Nonetheless, without the innovations that do take place, there would 
be no conventions, no rules to be transmitted socially. It is individ-
ual innovations that are ultimately the source of all socially transmit-
ted rules. Without past innovations and the ability to pass them on 
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to others, we would all be entirely dependent on the essentially static 
 systems of rules and very limited ability to learn with which we were born.

Survivorship and the Realism of Rules

All three types of rules are affected by many tests associated with survi-
vorship. Only rules that actually work better than previous ones or at 
least appear to do so tend to survive in the long run. This is true of 
biological rules including those that ground our species’ ability to rec-
ognize, imagine, learn, and communicate new rules. It is also true of 
socially transmitted rules, including ones regarding diet, work, and play. 
It is also true of personally revised or invented rules.

Of course, many mistakes are made by both mutation and by inno-
vative individuals, but in the long run, these tend to be weeded out. A 
mutation may be fatal or simply do less well than more commonplace 
genes at garnering the calories and mates necessary to be transmitted to 
the next generation. A family or society may disappear because its rules 
induce the wrong response to a crisis. A person may mistakenly believe 
that he or she can succeed by remaining asleep in bed, or that he or she 
can leap off of a cliff or tall building without harm. The rule systems 
that produce such beliefs are not likely to be copied by others.

Rules that tend to produce poor results are far less likely to be trans-
mitted to future generations than are rules that produce good results. 
Thus, the quality of our information-processing rules, natural laws, and 
routines for making choices tends to gradually improve through time. 
In this sense, our understandings and expectations tend to become 
more “realistic” through time—that is, more consistent with their sur-
vival and transmission to future generations—although individual rules 
and rule systems may remain far from perfect.10 Such gradual progress 

10Dawkins (1989) originated the term “meme” and argued that ideas (memes) are similar to genes 
in that they are subject to repeated tests and most pass most of them to survive through time. Thus, 
only “good” ideas—ideas that can propagate themselves—survive in the long run. This term has 
been extended to include other aspects of cultures by other scholars in the period that followed. 
This paper focuses on a subset of potential memes, namely rules, and in particular rules that can be 
internalized. Although Dawkins coined the term “meme,” the idea of cultural evolution preceded 
Dawkins by at least a century. See Spencer (1851) for the first clear statement of social evolution.
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is the basis of Hayek’s (1973) and Burke’s (1790) defense of cultural 
conservatism.

Unfortunately, nonconvexities in what may be regarded as the 
rules-to-survivorship function limit the extent to which small inno-
vations can improve the systems of rules used to understand our true 
opportunities in the universe as it is. Both individuals and community 
adjustments tend to reach local maxima, rather than global ones—what 
Hayek (1973, pp. 99–100) refers to as dead ends. Aristotle’s theory of 
physics was used for centuries before it was replaced with Newtonian 
physics and molecular chemistry. The medieval system of governance 
and religion were stable systems of rules that required relatively large 
innovations—new ideas about both life and governance—to move from 
the medieval local maximum to the modern one. These great revisions 
of natural and social rules required both luck and many innovations to 
achieve (Kuhn 2012; Congleton 2011).

Together survivorship and nonconvexities imply that our internalized 
rules and the societies built on rule-bound foundations exhibit a good 
deal of realism and stability, although they are not completely realistic 
or stable. The stability of our internalized rules implies that we ourselves 
are stable—that we have stable dispositions—which makes us predict-
able counterparts in life’s many social activities. That changes in one’s 
internalized rules are possible also allows social systems to evolve. In the 
end, realism constrains our subjectivity and imagination, although it 
does not fully determine them. Survivorship implies that our internal-
ized rules—even ones that may not appear to be rational—tend to pro-
vide useful realistic assessments of the world and its possibilities.11

11See Frank (1988) for a book length exposition on the underlying rationality of many human 
passions. With regards to religion, for theists the same evolutionary claims will make sense. 
Theology improves through time as ideas are generalized and conflicts resolved. Atheists, however, 
may regard religion as largely delusional. However, atheists should acknowledge that the cosmol-
ogy of a religion is only a small part of its rule-set. Other aspects of a religion—its causal and eth-
ical theories—evolve during time, becoming both more general and in many cases more realistic 
and internally consistent. In that sense, at least, atheists should acknowledge that religions also 
tend to improve through time.
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Putting the Pieces Together: A Model of Choice 
and Experience

Having described where internalized rules come from and why they 
tend to be realistic and stable but imperfect, the next step is to provide 
a model of rule-bound choice. Choices determine a nontrivial subset 
of our physical and mental actions. They include single actions—pick-
ing up a penny on the floor—and also long sequences of actions—as 
in a game of chess, travel from one country to another, career choices, 
the founding of a new company, or the writing of a book. Decisions to 
engage in various mental activities include remembering the past, sus-
tained efforts to devise principles to account for past experience or to 
improve one’s future choices, decisions to go to sleep or not, and also 
such matters as whether to continue thinking about the ideas developed 
in this essay or not.12

As a possible model of ongoing rule-bound choice, consider the fol-
lowing recursive process of winnowing and elimination. In the first 
phase, sensory data arrive, and internalized rules are used to characterize 
general features of a choice setting, including both key characteristics and 
possibilities for change. The “actual” or “status quo” is a subset of the pos-
sible. Where specifically am I; and given that, what is possible and what 
is not? In the second phase other rules are applied to determine the most 
important or relevant features of the choice setting. It is those features 
that will be given significant attention. In the third phase, those features 
which include current conditions, possible choices and consequences—
are evaluated by various systems of rules that anticipate and evaluate the 
consequences associated with physical and mental actions. The third 
phase ends with the choice of a particular course of action, which may 
involve sequences of both mental and physical activities.

This winnowing process may yield a choice to engage in physical 
action (actions in the outer world) or conclude that more data and eval-
uation are necessary before a choice can be made (actions within one’s 
self ). The latter, in effect, restarts the process at step 1 if more external 

12This is not to say that mental activities involve no physical changes—merely to say that such 
changes are within ourselves and bodies, rather than in the world outside of ourselves.
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data are gathered, or at step 2 if a better understanding of what is impor-
tant is undertaken, or step 3 if a clearer understanding of consequences 
and assessment of their relative merits seems worth additional time and 
attention. If the choice is to engage in additional winnowing and evalua-
tion or to expand the range of possibilities considered, no external actions 
are necessary. New more refined “data” can be produced within the mind 
without additional sensory input as old data are further analyzed and 
processed. When physical actions are undertaken, additional sensory data 
are generated, which reinitiates the process. The process of choice occu-
pies most of our waking hours. It is not a once in a lifetime event.

Essentially every choice—excepting suicidal ones—is subject to 
ongoing re-evaluation and revision. We do not close our eyes when 
walking from point A to point B, even in cases in which we “know” 
where our feet should be placed on the way from A to B. Instead, 
we continually update and judge whether we are making progress 
and adjust the placement of our feet and hands, and so on, until B is 
reached. Our awareness that we engage in such ongoing data collection, 
updating, and decision making is what is meant by self-awareness. As 
Descartes aptly put it, “I think therefore I am” (Cogito, ergo sum).13

Figure 34.1 illustrates the case in which this process of winnowing 
leads to an external action. It is essentially a Venn diagram with an asso-
ciated feedback loop. Each step in the winnowing process uses systems 
of if-then relationships to reduce the domain of possibilities focused on 
in the next step. The process begins with sensory data and rules that 
discern one’s situation (choice setting) from that data. Those rules may 
be said to determine which part of the universe the choice takes place 
within. The second step uses rules to identify the most important (sali-
ent) features of that setting and the alternatives worthy of more atten-
tion. The third step applies more fine-grained rules to more carefully 
assess the relative merits of the most important and relevant possibil-
ities: What should I actually do? Should I just follow my routines for 

13That such ongoing decision making is not part of the homo economicus model is a weakness of 
that model, but also a strength. By treating decisions as once and forever events, the number of 
factors that need to be modeled (taken into account) is greatly reduced, which facilitates reaching 
clear conclusions—even if they are only approximately correct.
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this setting? Or, should I try something new? If so, what? All three steps 
can be regarded as “winnowing,” a process of eliminating alternatives 
from one’s attention.

Note that this process is not simply an evaluative process. Steps 2 and 
3 require imagining the actions that one can undertake and their likely 
consequences, both of which require an understanding of natural laws. 
Deciding which courses of action are worthy of attention also requires 
evaluation, and this is undertaken with various combinations of practi-
cal, aesthetic, and moral rules. The final choice is largely evaluative, but 
in a social setting normally includes expectations about other people as 
well as consequences.

The amount of attention devoted to making a decision varies with 
the apparent importance of the physical or mental actions that may be 
undertaken and their associated consequences. If speed seems impor-
tant, the three steps will be done quickly without much analysis. If 
the choice seems to be a major one and speed is not important, several 
days—indeed years—may be spent identifying, winnowing down and 

Fig. 34.1 Identifying, screening, evaluating, and choosing among possibilities
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evaluating alternatives. A decision to pursue a career, change religions, 
or marry someone will be given more attention than choosing a drink 
or meal at a restaurant or choosing a salutation when leaving friends at a 
restaurant.

Fortunately, we do not confront very many major choices. In a stable 
life, we mostly confront familiar choice settings, settings in which our 
standing routines work well. In such settings, our routines require only 
minor fine tuning for the oddities of a given time or place. As Hayek 
(1973) and Newell and Simon (1972) noted, such routines and rubrics 
free one’s time and attention for other more significant or consequential 
decisions—or simply for pleasant day-dreaming.

In cases in which the action is physical, new sensory data are gen-
erated by the action which provides additional evidence about the 
consequences of the action(s) chosen, which allows our expectations 
and plans to be updated. If the results are more or less as anticipated, 
the plan of action is likely to be continued. If not, some “course cor-
rections” may be undertaken—a pothole may be avoided, a crazy 
(non-norm-following) pedestrian dodged, the weather adjusted for or 
not, and so on. In other case, more analysis and reflection is necessary. 
In extraordinary circumstances, our standing routines work less well and 
significant adjustments are often necessary, as when one visits a foreign 
country or hears a new language for the first time or experiences a major 
surprise at home.

In cases in which the course of action is internal—as with mental 
actions to “test” the coherence, generality, and consistency of a new the-
ory or idea—new “data” are generated without sensory inputs, but the 
process of decision making is similar. Relevant details and alternatives 
are focused on, and winnowing takes place until a plausible rule, princi-
ple, or theory is identified or not and adopted or not.

The rules applied in each stage of the process may differ according 
to the choice setting at hand. For example, choice settings in warfare 
and romance are often said to differ from those in peace or in meetings 
among strangers. This is, of course, the implicit meaning of the expres-
sion “all is fair and love and war.” Context-specific rules apply different 
criteria to identify possibilities and rank them according to the circum-
stances at hand.



34 Toward a Rule-Based Model of Human Choice …     789

For the purposes of this essay, the highly simplified model presented 
above is sufficient. It includes the major features of decision making 
stressed in Buchanan’s work, without becoming nihilistic or solipsistic. 
It is also largely consistent with evidence from psychology and neural 
science. A more finely grained analysis would attempt to better under-
stand the rule systems that individuals use at each step in the winnow-
ing process. Such efforts attract a good deal of attention in psychology 
and neurology and many book-length analyses have been undertaken, 
but such an analysis is not possible in a short essay nor likely to be of 
interest to its anticipated readership.14

Parallels Between Self and Political 
Constitutions

This subsection discusses parallels between self-constitutions and politi-
cal constitutions. Such parallels are hinted at in a few clauses and asides 
in Buchanan’s work but never really developed. A political constitution 
characterizes an organization with the authority to create and impose 
rules on persons within a particular territory. As organizations, govern-
ments are inherently rule bound, although the rules are not all writ-
ten down. A written constitution specifies the general process through 
which a government’s leadership is chosen and major policy decisions 
are to be made. Many of the details, however, are left to be worked out 
by government officials. For example, both the internal organization of 
parliament and election laws are often left unspecified by the constitu-
tions of liberal democracies.

14Hayek (1952), Pinker (1999), and Seligman et al. (2016), for example, include book-length 
overviews of research on how the mind operates. Pinker, for example, notes that the human mind 
is adept at recognizing a wide range of shapes and objects—a very difficult capacity for computer 
programmer to replicate, but one that is far easier to do than many others that humans routinely 
undertake. His short discussion of the if-then systems of rules that loosely describe how the mind 
recognizes faces, places, and shapes of object takes more pages than included in this essay. And, 
in that book, Pinker deals only with capacities that he believes to be innate rather than learned.
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Both self- and political constitutions have hierarchies of rules and 
standing procedures for decision making; they also continually collect 
data and update their decisions. New policies are adopted and old ones 
revised every year. Constitutional rules limit the kinds of processes that 
can be used to make policy decisions by the persons elected to high 
office and to a lesser extent by officials holding offices at lower levels of 
government. A constitution’s rules are stable, which is to say they are 
binding and not subject to rapid change, although they can be revised 
(amended).

A liberal constitution usually includes formal limits on the kinds of 
rules that can lawfully be adopted. In the U.S. constitution, the Bill of 
Rights limits the types of laws that can be produced by national legis-
latures and regulatory agencies. Its amendment procedures imply that 
such constraints can be changed, but both popular support for such 
rights and the formal amendment procedure assures that neither the Bill 
of Rights nor the organization of governance are likely to be rapidly and 
repeatedly reformed. They are not chiseled into stone but sufficiently 
stable to be taken as “relatively absolute absolutes” to use Buchanan’s 
phrase.

Although political scientists and political economists often classify 
governments into two or three categories such as democracies, autoc-
racies, and totalitarian regimes, a nation’s political constitution is more 
complex than suggested by that coarse categorization. There is a contin-
uum in the extent and division of authority to and among office hold-
ers and also among the methods through which office holders may be 
chosen.

The “rules of the political game” are so complex and nuanced that 
they are rarely fully understood by those who study or are active par-
ticipants in politics. For example, authority over policy is often divided 
up in many ways. Most legislative systems are recursive in the sense that 
there are many “loops” of review, revision, and selection that take place 
before an idea becomes law or policy. A proposal may be made by a 
single person or small group, then it is reviewed, revised, and voted on 
by another person or committee, then the same sequence occurs again 
with votes by yet another person or committee, which initiates another 
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cycle of review, revision, and voting, and so on, until a bill becomes 
law or policy (or not). Veto power exists within subcommittees, com-
mittees, the legislature as a whole, and the government’s chief executive 
(king, prime minister, chancellor, or president). Policy-making author-
ity is further distributed among unelected staff within the legislative and 
executive branch and among bureaus and bureaucrats.

The hierarchical nature of government allows attention to be focused 
on the “top-level review” which in some cases may be that undertaken 
by voters (as in referenda and elections for representatives) and in others 
the decisions of elected officials. The term “democracy” is often used as 
a summary or approximation for the process of governance whenever 
the top officials are all directly or indirectly selected by voters in com-
petitive elections. However, this top-down model of policy making is a 
highly simplified model of the complex decentralized process that actu-
ally produces suggestions for reform, evaluates such reforms, and imple-
ments any new laws and regulations adopted.

The model of a self-constitution developed above is similar in all 
respects to that of a political constitution except that only a single per-
son is involved in the decisions reached. One’s internal rules are hierar-
chical and veto power and agenda control often exists at several levels of 
our internal processes of reflection and winnowing. Several independent 
systems of rules may veto a course of action. One may reject an action 
or sequence of actions because it is too dangerous, takes too long, is 
ugly, or is immoral.

An internalized collection of rules can be revised, but the process is 
costly and thus relatively few major reforms are undertaken. Many—
perhaps most—of our internalized rules are sufficiently stable that 
a person’s “personality” can be said to last a lifetime. Even relatively 
unimportant mannerisms change slowly in most cases after adulthood 
is reached. Major revisions are occasionally observed after a personal 
crisis—as is also true of political constitutions—but both are rare and 
not always successful.

Theories that include stable rules, hierarchies, recursiveness, 
and gradual reform are all commonplace in psychological research. 
For example, Freud regarded the mind as a loose hierarchy of 
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decision-making authority, with the superego, ego and id (Freud 2018 
[1923]). Maslow (1943) stressed the hierarchical nature of what he 
referred to as needs. Seligman et al. (2016) used a hierarchy of virtues 
and dispositions to identify traits that contribute to a good life. Such 
hierarchies imply that some aims or aspects of character development 
are given attention before others.

There are also coarse classifications of personality types undertaken 
by psychologists that are similar in many ways to those used by politi-
cal scientists to classify governments. For example, Myers-Briggs (1962) 
developed a widely used categorization of “personality types” based 
on Jung’s (1923) theory of types. Such types are accounted for in the 
present theory as differences in the constellations of internalized rules 
that characterize each person’s self-constitution. Another typography 
(Adorno et al. 1950) regards some persons to be authoritarian, which 
makes the connection between politics and psychology explicit. Such 
categories tend to be “rough approximations” because they somewhat 
divide up what most will acknowledge to be a continuum into discrete 
subsets. Such coarse classifications are useful for many purposes, as is 
the case for our equally coarse classifications of colors, heights, weights, 
and ages.

As true of the processes of government, many of our own stand-
ing procedures for making decisions are so complex that neither we, 
nor psychologists, fully understand them. Pinker (1999), for exam-
ple, stresses their recursive and evolutionary—but still not fully 
understood— nature.15 The still-mysterious parts of the process of 
self- governance and decision making can be regarded as judgement or 
intuition for the purposes of this essay, and they play nontrivial roles at 
every point in the process of identifying alternatives, focusing attention 
on a subset of the alternatives, and taking whatever course of action is 
decided upon.

15Although the model of self-governance sketched out above is consistent with all of the above 
psychological theories, the homo constitutionalus perspective developed in this paper is most simi-
lar to what Pinker refers to as the computational-evolutionary model of the mind, although with-
out committing to a completely deterministic perspective or to particular claims about the rules 
that govern our thoughts and actions.
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Revising and Generalizing Internalized Rules

Recognition of the temporal dimensionality of choice provides one ‘‘rea-
son for rules’’—rules that will impose binding constraints on choice 
options after the rules themselves have been established. That is to say, 
in either a private-choice or a public-choice role, persons may choose 
to restrict their own futures, and such behavior may be wholly rational. 
(Brennan and Buchanan 1985, p. 77)

That a subset of our “soft-wired” rules are products of our unique 
experiences, assessments of that experience, and epiphanies about alter-
natives never experienced has several important implications. It implies 
that a person’s self-constitution—one’s complex system of internalized 
rules—is not entirely “given,” but evolves through time as one makes 
choices, observes consequences, and reassesses the relative merits of the 
rules already in one’s mind. This evolution is bounded by one’s physi-
cal and mental capacities, but the bounds are sufficiently broad to allow 
for a significant range of variation among individuals and cultures. As 
positive and normative rules are adjusted or extended to new circum-
stances, we become somewhat different persons because we understand 
the world and behave a bit differently than our former selves—a point 
mentioned several times in Buchanan’s writings.

Self-Evolution

How much we change through time depends on experiences, one’s 
grounding norms with respect to tradition and innovations, and on 
one’s ability and will to change oneself—which like other abilities var-
ies somewhat among individuals. It is also limited by the same pro-
cesses that support the internalization of rules. To unlearn or override 
if-then relationships can be very difficult. Even simply retraining one-
self to drive on the left rather than the right side of the road—which 
involves revising a relatively small number of if-then relationships and 
ought-tos—is disorienting and time consuming, although most people 
can do so.
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The more central and important the rules under revision are to one’s 
sense of the universe and self, the more “connections” (e.g., support-
ive and cross-linking if-then relationships) one must overturn and the 
greater the emotional costs and time and attention required to under-
take a successful revision of one’s self-constitution. To withdraw from a 
comfortable romance, career, religion, or ideology—even when experi-
ence implies one should—can be nearly impossible.

As a consequence, our selves exhibit considerable stability, continu-
ity, and path dependence. One’s persona in retirement is not so differ-
ent from that in one’s middle-aged period, which is not so different 
from that in one’s twenties. When two old friends meet after not seeing 
each other for a decade or two, a very common remark is “you haven’t 
change a bit,”—which is to say their personalities, their unique systems 
of if-then rules, is still fundamentally the same as it was 10 or 20 years 
before. Of course, there are exceptions, persons who have significantly 
changed their rules for understanding, screening, evaluating, and acting. 
Such changes happen to us all as we “grow up” but occur less frequently 
within adults. For people who substantially revise their internal consti-
tutions, meetings of old friends elicit comments such as “you’re so dif-
ferent” or “I liked you better when you were your old self.”

Change is always possible, but changes are evidently easier at some 
stages of life and settings than others, and for some systems of internal-
ized rules than others.

Principles as Generalizations of Context-Specific Rules

The context-specificity of many of our internalized rules implies that 
some rules work less well when our choice settings change. As rule fail-
ures are noticed, “amendments” to our internal constitutions may be 
considered and adopted—not all of them consciously so. The aim of 
such reforms is to refine one’s existing rule systems so that they work 
better in the new circumstances, where “betterness” is judged via other 
internalized rules, including ones that induce one to defer to the opin-
ions of others or tradition.
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In the course of such amendments, it is likely to be noticed that some 
rules are more general than others in the sense that they work well in a 
greater variety of circumstances. Because it takes time to develop new 
rules and mistakes are made before new rule systems are fully worked 
out, general rules have obvious advantages. They allow individuals to 
more easily and effectively live in new choice settings.

As the value of general rules comes to be recognized, some individ-
uals may devote time and attention to discerning and developing such 
rules. Such persons may be called wise, thoughtful, or insightful. They 
attempt to generalize the rules most people appear to use by identify-
ing common if-then relationships among them. By doing so, they may 
recognize how existing rules can be reinterpreted or revised to broaden 
their applicability. When one seeks advice from such a person, it is often 
because one’s internalized rules cannot be easily generalized to unfamil-
iar circumstances. Scientists, philosophers, and theologians all attempt 
to discern such increasingly general if-then relationships, but everyone 
does this to some extent.

When more general rules are discovered, efforts may be made to 
persuade others to adopt the new rules. Persuading others to adopt 
new rules or general principles is not an easy task, even when the pro-
posed new rule is actually an improvement. Truly general “principles” 
are always more general than useful at the time they are developed. 
Their usefulness is evident only after choice settings change. Moreover, 
many proposed generalizations prove to be false and provide little if 
any improvement over narrower rules when circumstances actually do 
change.

As long as new rules yield essentially the same choices in the choice 
settings most often experienced as the old rules, why invest the time 
and attention necessary to master new, more general rules? This natural 
conservatism is one of the reasons that individual dispositions and cul-
tures evolve slowly and incrementally rather than in great leaps. How 
often does it really matter whether the sun rises in the East or the earth 
rotates counter-clockwise at a constant speed while the sun remains in 
place? In spite of the revolution induced by Copernicus five centuries 
ago, most of us still use the expressions “sunrise” and “sunset” rather 
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than “first and last sun sight” or equivalent phrases describing our rota-
tional journey to a point where the sun can be seen or not.

Nonetheless, many rules are gradually refined and generalized. This 
is true of natural laws that are developed to characterize relationships in 
the external world, ethical rules that characterize moral conduct and the 
good life, and principles for selecting new rules or revising old ones.

Rationality as a Principle for Rules and Decision 
Making

“Rationality” and “consistency” are two such higher-level principles for 
evaluating rules. Proponents of rationality insist that one’s theories and 
overall pattern of choice should be as free from contradiction as possi-
ble. Freedom from internal contradiction is facilitated through the use 
of general rules. Freedom from contradiction in one’s choices is facil-
itated by carefully considering the consequences associated with one’s 
actions.

Because one’s internalized rules are largely assembled in a haphazard 
way from family, friends, and others in one’s community, they are not 
necessarily or even usually entirely consistent with one another. Some 
rules, for example, may encourage “living for today” and others “plan-
ning ahead.” Rationality is not a consequence of simply being human 
but of conscious efforts to be so and survivorship insofar as consistent 
natural laws exist. For example, enlightenment scholars self-consciously 
used various consistency tests to discard a wide variety of medieval 
beliefs and conventions that were “overly complicated,” “insufficiently 
general,” or “unrealistic.” Lightening, for example, became random dis-
charges of electricity rather than evidence of divine displeasure.

All individuals that accept the rationality principle attempt to use 
rules and reach conclusions that are self-consistent, realistic, and uni-
versal. Nonetheless, rationality by itself does not induce complete con-
vergence in the rules used by devotees of rationality. Aristotle and Adam 
Smith were both scholars who employed rational methodologies, but 
they wrote at different times, experienced very different lives, and read 
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quite different books and stories. Their lists and theories of virtue are 
similar, but not identical, as noted by Smith himself. Bentham’s and 
Kant’s ethical theories were developed at roughly the same time and 
were both grounded in the rationality principle. However, they reach 
different conclusions about the domain of moral choice and one’s moral 
duties within those domains.

In contrast to devotees of the rationality principle, other persons may 
acknowledge the usefulness of the rationality principle for some pur-
poses but insist that it is not a universal guide for conduct or for select-
ing rules. Such persons will attempt to be rational only in circumstances 
in which it appears to be especially useful. As a consequence, they will 
exhibit rationality (realism, generality, and consistency) in some of their 
decisions but not others.

They might, for example, rationally undertake the design of a house, 
their career, and financial planning but make no effort to be consistent 
when engaging in hobbies, romance, or conversations with friends and 
family. They might watch a football game on television alone, but still 
cheer out loud when their favorite team scores or prevents their oppo-
nent from scoring. Other screening and evaluative rules would be used 
in choice settings in which rationality does not appear to be especially 
useful.

Persons who are “less than rational,” may still exhibit a great deal 
of consistency in their choices, but that consistency emerges from 
properties of the rules that they have internalized, rather than from 
self-conscious efforts to “rationalize” their routines and intuitions.16 
Contradictory rules often fail the test of time, because they tend to 
be mistake and regret prone. Screening and evaluative rules that often 
contradict one another also tend to consume time and attention as 

16The “framing effect” identified by Tversky and Kahneman (1981) may be regarded as informa-
tion that induces an individual to use one set of evaluative principles rather than another. That 
choices change because of framing implies that the overall collection of evaluative rules is not 
entirely self-consistent (transitive). Nonetheless, within a particular type of choice setting (frame), 
choices may still be self-consistent on average—sufficiently so that economic models can shed 
useful light on behavior.
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contradictions are sorted out and regrets accumulate. Inconsistent rules 
thus tend to be revised or replaced with more general and realistic rules 
through time because they work better, rather than because they are 
“rational.” This evolutionary aspect of the rules that parents pass on to 
their children tends to produce more internal consistency than the per-
sons using those rules realize.

Both devotees of rationality and others may recognize that part of 
their behavior is “irrational” or “nonrational,” which is to say inconsist-
ent with forward-looking, realistic, consistent analysis of one’s interests 
and of the means for promoting them. Among rationalists, such irra-
tional choices would be regarded as errors or evidence of weakness of 
will. Among nonrationalists, such irrational behavior may be celebrated 
as a type of freedom from their own internalized rules and routines. In 
either case, the irrational is recognized only because rational choices are 
known to be possible.

In choice settings in which one’s rules are entirely self-consistent 
the results of behavior can be represented using the utility-maximizing 
model. Even though no conscious effort to maximize “utility” has been 
undertaken, the theory of “revealed preference” implies that any pattern 
of self-consistent behavior can be characterized with a utility function.17 
The utility-maximizing models of economics and game theory are thus 
perfectly reasonable models of choice in settings in which one’s rules are 
consistent with one another. This could well be the case within grocery 
stores, production lines, and investment banks.

For devotees of rationality, such domains may be quite large, and 
they will be embarrassed by cases in which inconsistencies emerge. For 
others, there will be choice settings in which consistency is evident, but 
their overall pattern of decisions will exhibit many inconsistencies as, 
for example, different systems of rules may be applied to make choices 
in different types of choice settings.

17See Samuelson’s (1948) and Houthakker’s (1950) theories of revealed preference.
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Does Homo Constitutionalus Solve Problems 
Associated with Conventional Rational Choice 
Models?

The individual is presumed to be facing the following question: What 
ethical rule shall I adopt as a guide to my behavior in subsequent actions? 
There are two alternatives before him. He can adopt a rule, which we 
shall call “the moral law,” or he can adopt a rule which, loosely, we shall 
call “the private maxim.” By selecting the first, the individual commits 
himself to act in subsequent situations on the basis of some-thing like the 
generalization principle…By selecting the second rule instead, he com-
mits himself in advance to no particular principle of behavior. He retains 
full freedom to act on the basis of expedient considerations in each par-
ticular instance that arises. (Buchanan 1965, p. 2)

The rule-based model of human choice sketched out above can be 
regarded as a generalization of the utility-maximizing model, one that 
includes that model as a special case but that can account for inconsist-
encies and both personal and cultural evolution. Choices remain pur-
poseful but now include choices about which rules to internalize and 
how to apply the various rules one has internalized. That we are aware 
that our own systems of rules are imperfect also makes sense of vari-
ous products and services such as self-help books and psychologists that 
make no sense in the utility-maximizing model. That we have the ability 
to learn and internalize rules makes the “self ” and “self-interest” partly 
endogenous.

There are many cases in which people fail to behave as predicted by 
homo economicus, but which are predictable under the homo constitution-
alus model. For example, experiments on a variety of social dilemmas 
find far more cooperative and ethical behavior than can be accounted 
for by narrow self-interest, ignorance, or confusion.18 Economic 
experimenters believe that their subjects attempt to maximize mone-
tary rewards, because this is what homo economicus would do in their 

18See, for example, Tversky and Kahneman (1981, 1884), Andreoni (1995), or Pinker (1999).
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contrived choice settings. Yet, in many cases, most of the subjects in the 
experiments behave in other ways—they behave as rule-bound individ-
uals using rules devised for other choice settings and purposes.

Whenever moral rules and similar norms affect behavior, then the 
manner of play also matters. Homo constitutionalus will assess the rel-
ative merits of actions with practical and moral interests in mind. The 
rewards associated with small monetary payments can easily be less than 
the rewards of playing in accordance with one’s internalized norms—or 
with routines that have been profitably used in other circumstances. The 
cost of such moral or routine behavior in most experiments is a triv-
ial reduction in one’s monetary payoffs. Indeed, if one plays with other 
moral persons, the payoffs are often increased by such “irrationality.” 
Differences in the behavior among subjects can largely be explained by 
differences in their internalized rules.19

Another puzzle for the homo-economicus model is the framing effect(s) 
identified by Tversky and Kahneman (1981, 1984). Subjects were found 
to make choices among risky outcomes according to the manner in 
which the setting and risks were described. Homo economicus would be 
unaffected by such “framing effects” because he, she, or it always max-
imizes expected income or utility. Homo constitutionalus, in contrast, is 
subject to framing effects whenever the rules used to select among alter-
natives are context specific. Framing in such cases determines which 
rules are applied, which affects the choices ultimately made. The exist-
ence of framing effects is a predictable consequence of internalized rule 
systems that are context specific and not entirely self-consistent.

That one’s internalized systems of rules imperfectly account for labo-
ratory settings is not surprising, because one’s internalized rule systems 
emerged for other choice environments and are not likely to be perfect 
for the lab. If laboratory settings became commonplace for individu-
als, their internalized systems of rules would gradually be revised in the 
direction that maximizes the rewards of lab performance—which might 
still include a variety of other considerations than the small monetary 
rewards on offer.

19See, for example, Vanberg and Congleton (1992) or Wilson et al. (2012).
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The Rule-Based Sensory Order: A Model 
of Everything?

There is a sense in which this short essay covers just about everything, 
and it is meant to do so. By defining rules as “if-then relationships,” it 
clarifies what is meant by the somewhat loose usage of the term “rules” 
that characterizes most papers about rules. By doing so, it reminds read-
ers of the many types of if-then relationships that we use every day. 
The laws of natural and social science are rules in this sense. Most laws 
enforced by government have this character, as do most ethical prin-
ciples and moral maxims, and most of our rubrics and routines. Our 
capacities for internalizing and revising rules have generated the rule 
systems that we each use to understand the world, determine possibili-
ties, and decide what to do.

Choices are influenced by a variety of if-then relationships—not all 
of which are subject to our control—but many of which are. Without 
our abilities to gradually learn and improve our understandings of nat-
ural laws and our own interests, self-improvement and human progress 
would be impossible. And, there would be little that an individual could 
do beyond the mandates of their genetic makeup. We would all be ants 
or monkeys, rather than humans. It is our ability to use and refine our 
if-then relationships to change both ourselves and the world we live in 
that demonstrates that individual choices matter.

With respect to social science, that rules can be learned and revised 
and are used to guide decisions has a variety of implications. Only if 
common rules exist are social sciences and psychology possible. Without 
such rules, human behavior could not be expressed as conditional pro-
pensities or natural laws, and only vague statistical predictions would 
be possible. That differences exist among our internalized rules accounts 
for the individuality of human experience and differences among cul-
tures. Such differences also account for the limits of social science and 
the irreducible error terms of both social science and psychology.

With respect to economics and political economy, the internali-
zation of rules has a number of implications. If all the rule-based sys-
tems internalized by individuals are internally consistent and aim only 
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for survival, income, and domination, then the widely used homo 
 economicus models may be sufficient to explain and predict human 
behavior. However, when the rules internalized include moral princi-
ples, lack consistency, are in some ways unrealistic, and change through 
time, analysis that assumes narrow and rational self-interest will be lim-
ited in its ability to explain human behavior, social outcomes, or human 
progress.

The model developed in this essay stresses the subjectivity and indi-
viduality of experience, but it does not imply that “anything can hap-
pen,” as some scholars stressing subjectivism tend to. Rather, the 
biological and social evolutionary foundations of our inherited and 
learned rules imply that many, perhaps most, of our grounding rules 
have survival value: they address commonplace problems associated 
with the emergence of homo sapiens as a species and the subsequent 
emergence of civil society. Our rules for understanding the world 
ground our sensory orders, and they cannot be entirely unrealistic with-
out undermining our prospects for survival in the long run.

However, it should be acknowledged that the rules we invent for our-
selves in developed societies are less constrained by survivorship pres-
sures. Many less than life-threatening delusions are compatible with 
survival in societies that live well away from the margins of survival. 
Self-delusion in such societies is not necessarily fatal. Nonetheless, there 
are limits on the rules one can apply in everyday life. In prosperous soci-
eties, the evolution of rules is propelled by social pressures that help 
create the conditions for prosperity and also other higher-level prin-
ciples that can be used to separate “crazy” from “realistic” or “reasona-
ble” rules. Rationality is one such principle, although it is not the only 
one.20

Overall, this essay is one that Buchanan might well have enjoyed and 
had sympathy with, although that can no longer be known with any 
certainty. However, its aim is not to obtain his imagined approval but 

20The rationality principle has been more widely taught and so has become more widely internal-
ized during the past two centuries. This may well account for a significant part of the acceleration 
of prosperity that took place during the same period. Rules that are realistic allow one to more 
accurately anticipated the consequences of one’s actions, which clearly helps to improve plans of 
all sorts whenever consequences matter.
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to integrate and extend some ideas from his work and connect them 
with others from philosophy and evolutionary psychology. The result 
is a coherent model of man, one that accounts for our individual sen-
sory orders, commonalities among them, the importance of culture, 
human progress, and behavior that cannot easily be brought into the 
utility-maximizing models of decision making widely used in economics 
and game theory.
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Sketching the Agenda

The question of the appropriate role of markets in the constitution of 
a well-ordered society is a long-standing one and boasts an enormous 
literature. Although we shall say a little about this literature in section 
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“The Normative Assessment of Markets” below—emphasizing both 
the range of criteria of ‘appropriateness’ and the variety of claims that 
have been made both for and against “the” market—that exercise is not 
the main focus of this paper. Instead, as the reference in our title to the 
“constitution” of markets indicates, we focus on Buchanan’s view that, 
as in the case of other legal institutions, the legitimacy of markets is 
ultimately constituted by the unanimous agreement of those who are to 
be participants in those markets.

Many (probably most) libertarian and classical liberal1 defenders 
of a liberal market order do not assess markets in these constitutional 
political economy terms. Instead, they see the arguments they pres-
ent for markets as independently normatively grounded—either in 
terms of ‘natural rights’, or in consequentialist terms emphasizing the 
vast general benefits to which market organization gives rise, or per-
haps in terms of the distinctive virtues that markets tend to inculcate. 
As a self-confessed “classical liberal”,2 Buchanan presumably acknowl-
edges the normative force of at least some of these claims. But, as we 
shall argue, Buchanan’s attitude to considerations of this kind has to 
be ambivalent (and somewhat equivocal), because that attitude must 
be interpreted within the wider justificatory scheme to which he is 
also demonstrably committed. Buchanan’s point of departure and his 
mode of justification is political in that it embodies an essentially col-
lective mode of democratic constitutional decision-making. Explicating 
Buchanan’s intellectual scheme in these ‘political’ terms is the task of 
section “Buchanan’s General Intellectual Scheme”.

In section “From Politics to Markets”, we shall take a familiar piece 
of Buchanan analytics from what is widely regarded as his most signifi-
cant work The Calculus of Consent (written jointly with Gordon Tullock) 

1The precise relation between ‘libertarian’ and ‘classical liberal’ positions is an interesting matter. 
The terms are sometimes used interchangeably, though we are disposed to think that there are sig-
nificant differences of emphasis that are worth drawing out. That, however, is a task for another 
occasion. For our purposes it is sufficient to note that “the logical foundations of constitutional 
democracy” embody neither “natural rights” nor “visions of the good life” but rest ultimately on a 
specific conception of unanimous “collective” agreement.
2And interestingly, no less explicitly, not a conservative. See Buchanan (2005).
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and indicate succinctly how the analytics apply in principle to the case of 
market arrangements. The piece in question involves the derivation of the 
optimal decision rule for in-period collective (political) decisions—with 
‘decision rule’ here understood in terms of the proportion of the deci-
sion-making body required to bring a proposition into law. Emphasizing 
the close analogy between the choice of the collective decision rule and 
the choice of market institutions (as well as the specification of the 
appropriate domain of market activity), we show that, in Buchanan’s jus-
tificatory scheme, legitimate market rules rest on the same ‘logical foun-
dations of constitutional democracy’ that The Calculus applies in detail 
to in-period politics. Section “Buchanan’s Classical Liberalism?” raises the 
question as to whether Buchanan’s innovative, but also somewhat idio-
syncratic, procedural constitutionalism may legitimately be classified as 
classical liberalism. Section “Summary Conclusions and Assessments” 
summarizes and indicates some upshots of Buchanan’s line of argument.

The Normative Assessment of Markets

Over the history of Economics as a separate discipline,3 assessing the 
pros and cons of market organization has been a core element of the 
intellectual agenda. Clearly, any such assessment pre-supposes a set of 
normative criteria, as well as claims about how the market as an insti-
tution performs against those criteria. We shall attempt in what follows 
to lay out a list of the more important normative criteria that have been 
deployed, as well as the more significant of relevant assessments. This 
will occupy the second subsection. First, we want to make a more gen-
eral point about normative assessment—one with which Buchanan and 
the ‘public choice project’ has been strongly associated.

3And arguably, well before. The ancients had views about the issue—and though they were not 
as analytically sophisticated as their successors, their conceptions of what aspects of market oper-
ation  (to the extent they had markets of the modern kind) are normatively relevant has a distinc-
tive and arguably ethically respectable cast.
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1. The comparative mode of assessment.

Often, normative assessment is conducted as if the object of assess-
ment can properly be treated in isolation. But as Winston Churchill’s 
famous quip about democracy illustrates, that ‘isolated’ exercise can be 
extremely misleading. If, as Churchill claimed, “democracy is the worst 
system of government – except for all the others ” then democracy, for all its 
flaws, turns out to be the best system of political organization available.

The exercise of specifying the various ways in which a particu-
lar arrangement is imperfect involves an (often implicit) compar-
ison between a real-world institution and the best alternative that the 
assessor can possibly imagine. Assessors’ imaginings, however, typically 
abstract from real-world constraints—constraints that explain why what 
exists is not better than it is. This is a general point about normative 
assessment and operates largely independently of what the criteria of 
assessment are.4 In the world we inhabit, constraints of various kinds 
are operative; and simply assuming those constraints away is a recipe for 
bad choices!5

In modern times, Buchanan and his followers have been persistent 
advocates of this comparative approach. For them, the question: “com-
pared to what?” is properly central in all normative analysis—and not 
least in the assessment of alternative institutions.6 In the case at hand, 
the challenge is that market arrangements ought to be assessed vis-a-vis 
realistic alternatives—whether decision-making via politics (and with 
plausible renderings of democratic political processes)7 or via law (with 
realistic assessments of judicial procedures and the limits of what the 
law can achieve) or via some yet other mechanism.

4Which constraints are relevant is likely to depend on the normative criteria.
5The challenge at stake is often treated in terms of an insistence on “feasibility” considerations—
but it is not entirely clear that that kind of formulation of the problem is unproblematic. See 
Brennan (2013).
6The relevant argument is connected to the “public choice theory” critique of “benevolent despot” 
conceptions of government. The line gets a more general airing in John Broome’s (1999) claim 
that “goodness is fully reducible to betterness”.
7This arguably represents the core of the “public choice” project.
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Buchanan’s advocacy of the ‘comparative’ approach arose specifi-
cally in relation to the analysis of so-called “market failure” in the wel-
fare economics of the 1950’s and 1960’s and is closely associated with 
Buchanan’s ‘public choice’ project. The fact that markets in the pres-
ence of externalities and generalized public goods could be shown to 
produce equilibria that are not Pareto optimal had been taken in the 
welfare economics literature to establish a presumptive case for policy 
intervention8. The public choice critique of this presumption insisted 
that market performance in such cases has to be analysed by reference 
to plausible models of (democratic) political processes—rather than 
by reference to an imaginary, omniscient benevolent despot.9 The crit-
ical normative question—so the argument goes—is not whether there 
is “market failure” but rather whether the market failures in question 
are more significant than the failures of alternative institutional arrange-
ments in the relevant case. That is, if the options to be assessed are: an 
unregulated market on the one hand; and on the other, a regulated 
one in which the specific regulations are ones that can be expected to 
emerge from actual political determinations; then the “political failures” 
to be expected from those real world, working (democratic) systems 
have to be compared with the expected failures of markets.

We fully accept the insistence on a comparative institutional 
approach—in particular in the context of Public Choice analyses. Yet, 
the comparative institutional approach has appeared so late in the 
scene (and its acceptance in practice is still far from universal) that 
its influence on the formation of liberal market ideals historically has 
been rather minor. To put Buchanan’s constitutional political economy 
of markets into historical perspective, we therefore pursue the older 
tradition in what follows. That is, we shall briefly rehearse the main 
arguments for and against markets as they have appeared in, and/or 

8Quite explicitly by Samuelson (1955). He makes it clear that the “strong polar case” of public 
goods is designed so that the “student of public expenditure” can make a case for government 
action.
9The point had earlier been conceded by Samuelson (1954). As he put it, the “optimal solution 
might exist” but the real problem is to find it! And he explicitly expresses scepticism about various 
kinds of voting mechanisms as means for doing so.
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influenced, liberal thinking. Any alternatives would have to be exam-
ined independently under a parallel procedure and comparison under-
taken as a separate exercise.

2. The Evaluation of markets.
a. Adam Smith and the Production of Wealth

It makes sense to begin with Adam Smith’s broadly consequentialist 
defence of market society. Smith famously sees market society as produc-
ing “general opulence which extends itself to the lowest ranks of society ” [WN 
I.i.10]. According to Smith, there are two related elements in bringing this 
general opulence about: specialization (the “division of labour”); and mar-
ket exchange. Although Smith believed that these two elements co-evolved 
and were mutually reinforcing, it is perhaps worthwhile to emphasize that 
they are conceptually independent. One could have a market where there 
is no division of labour; and a division of labour without markets. It also 
seems clear that, though Smith recognizes that dyadic market exchange 
delivers benefits to both exchange-partners, it is the division of labour that 
constitutes the primary source of the “general opulence ”: it is that element 
that is responsible for increases in labour productivity of 240-fold and 
perhaps 4800-fold—in his “trifling example ” of the pin factory (aired in 
Chapter 1). And such productivity increases are, Smith claims, replicated 
for countless other products and across the entire range of human market 
interactions.

Two features of Smith’s account are worth noting. One is that it 
involves generalized increasing returns to scale: increasing the size of the 
trading nexus more than proportionately increases the total product.10 
The other is that it is an objectivist account: the wealth so created is 
measurable in ways that render inter-individual disagreements about the 
meaning of the measured values as pointless as in case of, say, measures 
of “weight” or “length”.

10In that sense, Smith’s reasoning can explain the experience of the world since 1700—increasing 
population and increasing per capita output—in a manner that constant returns to scale mod-
els (still less diminishing returns models of the Malthusian type) cannot do; a thought that has 
increasingly occupied Buchanan, see Buchanan and Yoon (1994).
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b. The Mainstream “Welfare Economics” Account

Interestingly, the general consequentialist case that inhabits the main-
stream economics textbooks and appears in the core ‘theorems’ of wel-
fare economics lacks both of these latter properties. That is, there are 
no generalized increasing returns—the analysis is lodged firmly in a 
constant-returns-to-scale model. And the focus of attention is not so 
much (“objective”) wealth as (“subjective”) preference-satisfaction.11 
‘Economic efficiency’ is understood as Pareto optimality, a notion that 
is parasitic on agent-relative individual preferences, rather than, say, in 
terms of vectors of wealth-distributions (ranked in preference independ-
ent terms).

c. The Market as an Instantiation of Freedom

There is a rather different defence of markets that does not rely on the 
good things that a market order delivers (whether objectively accessible 
or not) but rather on the freedom that markets are claimed to instanti-
ate. The thought is that from a base of rights (including both personal 
and property rights) the right to contract or to “truck and barter” can be 
derived; and hence the outcomes achieved by the voluntary agreements 
that are entered into, consistent with such rights, are an expression 
of respect for individual autonomy in a free society.12 When Milton 
Friedman refers, in the title of a well-known book, to people being “free 
to choose” he makes a gesture in this direction. Likewise, Robert Nozick 
believes that commercial relations among “consenting adults” are to be 
respected as instantiations of freedom.

11Questionnaires that purport to offer evidence of preference satisfaction are widely regarded 
among economists as unreliable; yet, it is an empirical question whether or not there are, say, 
corroborated law-like regularities to make reliable predictions based on stated preferences. In any 
event, the dogmatic but empirically precarious insistence on revealed rather than stated prefer-
ences does not alter their “subjectivity”.
12The German constitutional theorist Franz Böhm (1966) perceptively spoke of the “private 
law society” in which markets are just one instantiation of free contracting among autonomous 
persons.
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In more than one setting, Buchanan appears sympathetic with the 
view that what is distinctive about markets is the play they give to indi-
vidual freedom. As he puts it (in an essay arguing for the primacy of a 
kind of “exchange gestalt” in economic analysis)

The market or market organization is not a means towards the accom-
plishment of anything. It is instead the institutional embodiment of the 
voluntary exchange processes that are entered into by individuals in their 
several capacities. That is all there is to it …In this conception there is no 
explicit meaning of the term ‘efficiency’ as applied to aggregative or com-
posite results. (“What Should Economists Do?” p. 38)

There is however an important qualification to this line in Buchanan’s 
thinking: it is only if there is (“conceivable”) unanimous agreement of 
all those affected by an exchange that the agreement of those who are 
themselves party to an economic exchange suffices to normatively ratify 
that exchange. Only then can the market be seen as an instantiation of 
a freedom that fully respects the autonomy of each and every separate 
person involved. Otherwise, the results of in-period exchange are sim-
ply imposed on those who are not contracting parties to the exchange. 
Like political institutions requiring less than unanimity, “economic 
exchange” that involves less than all members of the relevant com-
munity must be authorized via a (higher order) political exchange that 
involves all members of that community.13

Two examples of this application of “the logical foundations of con-
stitutional democracy” to “economic exchange” will be useful here. 
When sellers of a product agree to form a cartel, and coordinate their 
production and price-setting behavior, they engage in a (dyadically) vol-
untary contract. The effect of that contract will however be to redistrib-
ute away from consumers towards sellers. As is well-known, in such a 

13With Buchanan’s own words “‘political exchange’ necessarily involves all members of the relevant 
community rather than the two trading partners that characterize economic exchange” (Politics with-
out romance 1999, p. 50). Whether the involvement of all needs to be “prior in time” or some 
other kind of “priority of higher order” agreement is ‘conceptually’ sufficient may be left open 
here.
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case the gains to sellers are less than the losses sustained by consum-
ers. However, this ‘efficiency’ aspect is not relevant to the voluntariness 
claim: the central point for voluntariness is rather that those consumers 
sustain their losses involuntarily.

A second case of interest occurs when a new invention reduces the 
value of the human capital embodied in the old technology. In any 
such case, workers who had developed the relevant skills suffer a loss. 
The losses so sustained may be less than the benefits to consumers and 
owners of the new technology, but again the overall ‘efficiency’ of the 
process is not relevant to the ‘liberty’ issue: all that matters for freedom 
in such a case is that the losses sustained by displaced workers are sus-
tained involuntarily. Moreover, if, as Schumpeter claimed, such ‘crea-
tive destruction’ is a routine aspect of the operation of markets, then 
the enduring of involuntary losses is just a natural part of in-period or 
sub-constitutional market process!

To express the relevant point more generally, any ‘right’ serves not 
just to protect its owner against certain kinds of impositions: it also 
provides permission for the right-owner to impose on others the con-
sequences of making use of that right. At the level of constitutional 
choice, losses so inflicted need not be “harms” since losses may be legit-
imized by agreeing on a “constitutional” rights structure—but to call 
such losses irrelevant for the “voluntariness” of market processes seems 
to define the problem away. Put yet another way, the central observa-
tion here is just that there is a distinction between “mutual advantage” 
and “universal advantage”—and indeed between mutual and “general ” 
advantage. If a process inflicts losses on some persons and those persons 
do not agree to have such losses imposed, then it is not obvious how the 
process can be an instantiation of liberty.

d. Distributional Concerns

One familiar line of criticism of the free-market order focuses on the 
distribution of well-being or of “opportunities” (or more narrowly of 
income or wealth) to which that market order gives rise. Yet, for Adam 
Smith at least, one of the virtues of market order is that the “general 
opulence ” to which it gives rise, “extends itself to the lowest ranks of 
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society ” (Smith Wealth of Nations, Chap. 1). In a famous passage in The 
Theory of Moral Sentiments, Smith even goes so far as to suggest that the 
distribution at least of ‘necessaries’ (to be distinguished from ‘luxuries’) 
that emerges spontaneously in the free market is almost the same as that 
which would be selected on justice grounds!14

It is worth noting our earlier general point about comparative anal-
ysis here. Comparison of the actual distribution of income (say) that 
emerges from the market-place with an ideal required by considera-
tions of justice is insufficient to draw conclusions about the desirability 
of government intervention on ‘justice’ grounds. Whether government 
intervention makes for greater equality depends on what kinds of polit-
ical institutions are in place and how credible constitutional commit-
ments in a society are.15 There are in fact good reasons to think that 
electoral competition will give rise to redistribution from the richer to 
poorer under realistic assumptions about the pre-tax/pre-transfer distri-
bution within markets.16 In any event, whether the market is a vehi-
cle for positive redistribution or a source of avoidable inequalities, its 
performance in terms of the distributions to which it gives rise and the 
considerations that should guide the pursuit of distributive justice are 
clearly important matters for most commentators.17

There is one specific aspect to the ‘distributional’ issue that plays an 
important role in the Buchanan scheme—which is whether the insti-
tutional arrangements serve to make everyone better off in some nor-
matively relevant sense. In other words, do the chosen institutions 
satisfy the Pareto criterion, broadly construed? To be sure, this require-
ment reflects more Buchanan’s contractarian commitments (whether 
the arrangements could have been chosen by the participants under 

14Other theorists would deny the empirical validity of the Smithean claim. Like Rawls, and, for 
that matter also Buchanan they would deem some politico-legal distribution at least at the con-
stitutional stage appropriate to assure that advantage is universal and—in case of Rawlsian justice 
the least advantaged are benefitting most.
15Many putatively “democratic regimes” seem to be consistent with political leaders enriching 
themselves at the public’s expense.
16See Buchanan (1999, pp. 13, 129–152) and Meltzer and Richard (1981).
17Less so Buchanan than most, interestingly—and this despite the claimed sympathy with the 
work of John Rawls.
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appropriate choice conditions) than any specifically ‘distributive justice’ 
concerns. But the requirement that no-one be made worse off is essen-
tially a distributional stipulation—and it serves to underline the distinc-
tion between “mutual advantage” as characterizes market exchange (or 
arguably “general advantage”) on the one hand and “universal advan-
tage” as the Pareto criterion requires on the other.

e. Concerns with Agents’ “Virtue”

The thought that operating in market institutions has effects on the dis-
positions and modes of calculation and perhaps more broadly on the 
‘character’ of participants is also a familiar one; and also has its origins 
in remarks (rather undeveloped, to be sure) in Adam Smith (and in a 
rather different way by Mandeville before him).18 Many critics of mar-
ket societies think it obvious that market transactions tend to make 
people greedy—encouraging a mode of calculation in which the inter-
ests of the chooser figure excessively highly and promoting a disposition 
to ignore the ‘public interest’ or broader ethical issues.

Smith’s anxieties in this area focus less on the consumer aspect of 
markets and more on the effects of the division of labour in stunting 
workers’ minds. (Smith suggested subsidised education as a possible 
remedy for this problem.)19 Quite generally, the effects of markets on 
“character” are argued to be negative. At the same time, there is much 
to be said in favour of the “bourgeois virtues” (see McCloskey 2016) 
and in favour of markets as a source of their cultivation. In particular, 
the fairly common view that the proper functioning of markets relies on 
moral capital that is necessarily created in non-market contexts is in no 
way self-evident. There is rather strong theoretical support for the thesis 
that markets can endogenously create the virtues on which they rely (see 
Baurmann 2002).

19Incidentally, Smith thought that market society encouraged trustworthiness and punctuality. 
He thought it also discouraged the “martial spirit” (and therefore rendered a population less able 
to defend itself—or at least to do so without a professional military establishment).

18Manderville makes highly salient the possibility (for Manderville it is a fact!) that there may be 
a conflict between agent virtue and good consequences in terms of general material well-being.
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f. On Balance

As far as the relationship between advantage and liberty is concerned, 
over an extensive range, the consequential and ‘liberty-grounded’ lines 
of argument in favor of market institutions can operate as comple-
ments. To be sure, there may be conflicts at the margin20—but even in 
that case, both kinds of arguments can have weight and “optimal com-
promises” can be sought. If trade-offs are allowed at all, one doesn’t have 
to declare liberty worthless in order to think that material well-being 
matters!

We shall not have anything further to say about these various famil-
iar lines in relation to the normative assessments of markets. On the 
face of things, any observer might consistently hold that all are rele-
vant—and that a satisfactory overall assessment of the market order 
requires attention to all the foregoing and an appropriate weighing of 
the various considerations in specific cases. For our subsequent analy-
sis of Buchanan’s constitutionalist approach, it is worth underlining 
the critique of the thesis that economic exchange per se has a claim to 
voluntariness. Despite a certain flirtation with the “free to choose” or 
voluntariness line, Buchanan was well aware of the problems with it. He 
was not only himself a significant participant in the public economics 
literature on market failure21 but fully aware of the normative centrality 

20Amartya Sen (1970, 1982) seems to think that conflicts between “liberty” and “Paretianism” are 
endemic—and that such conflicts amount to an “impossibility theorem”. This claim has initiated 
an extended discussion. Since Sen also starts from a collectivist conceptualization of rights yet 
with conclusions orthogonal to Buchanan’s, this discussion may seem highly relevant. We think it 
is not so relevant; but cannot satisfactorily deal with the issues here. In other places, one of us has 
argued both that the conflict may be overstated and that its resolution need not involve any deep 
conceptual conflict (see Brennan 2014; while the other see Kliemt 2006), though insisting that 
Sen mis-specifies the institutional concept of a “right” in his argument concerning the “impos-
sibility of a Paretian Liberal” has a point against a variant of philosophical rather than political 
liberalism to which Buchanan seems sometimes also to subscribe. For further discussions particu-
larly relevant to the relationship between Buchanan’s and Sen’s approaches, the special volume of 
Analyse & Kritik, 18, (1996), as occasioned by Buchanan (1996 [1975]) may be useful. Several 
articles by Sugden (e.g. 1985, 1993) express views closely related to Buchanan’s in more technical 
terms, while Pattanaik (2005) offers a balanced overview. See also footnote 33.
21See, for example, Buchanan and Stubblebine (1999 [1962], p. 15) on externalities; Buchanan 
(1999 [1965], p. 15) on club goods; Buchanan (1999 [1968], p. 5) on the demand and supply of 
public goods; to name some of the more notable contributions.



35 The Constitution of Markets     819

of the distinction between mutual advantage (focusing on the parties to 
any simple bilateral exchange) and universal advantage.22 Indeed, one 
might reasonably claim that that distinction is critical to the formation 
of his “general intellectual scheme” as we shall term it.

Buchanan’s General Intellectual Scheme

To further “universal advantage”—with “advantage” understood for 
each individual in the terms in which that individual herself under-
stands it—was the central normative goal in the Buchanan enterprise. 
In pursuit of this goal, economists can contribute to the full realization 
of the cooperative potential in human affairs by helping to identify situ-
ations that might be changed to the advantage of all.23 More specifically, 
on the basis of the diagnosis that A is such a situation, the economist 
can submit the hypothesis that a so-called Pareto-superior move to a sit-
uation B exists. If the addressees of the diagnosis unanimously agree to 
switch from A to B, they corroborate the economist’s hypothesis.24

Buchanan’s emphasis on unanimous agreement is expressive both of 
substantive norms of interpersonal respect within a democracy and of 
broadly epistemic concerns. These two aspects are complementary in 
the following way: According to “politics as exchange”, legitimacy ulti-
mately arises from a unanimous collective choice. Independently of the 
collective choices in which the preferences are expressed, it cannot be 
known whether Pareto-superior moves are on offer. Hypotheses con-
cerning Pareto-improvements therefore translate into predictions con-
cerning the emergence of unanimous collective choices that then can 
also provide the justification for the suggested changes.

22The challenge for a broadly subjectivist account of individual preference (and perhaps deriv-
atively well-being) was how to formulate the idea of universal advantage in some operational 
manner.
23Cooperative advantage seems more closely related to advantage as assessed subjectively while 
“symbiotic” relations seem to have stronger objective ring to them.
24Sometimes Buchanan seems to allow for normative moral-political assessments that are not 
restricted to pointing out Pareto improvements. Yet, ultimately politics as exchange requires that 
unanimous agreement is at least conceivable.
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Here, Buchanan borrows directly from Wicksell’s habilitation thesis 
(1896). Wicksell argued that there is a one-to-one relation between the 
Pareto criterion and unanimous choice. Given only agent rationality, 
so the thought went, if agents unanimously agree to a collective action, 
then that action must produce universal net benefits as assessed by the 
agreeing actors under the unanimity constraint. The unanimity rule 
becomes thereby the institutional rule of recognition of Pareto improve-
ments in both the epistemic and the justificatory sense.25 By their unan-
imous agreement, individuals reveal that they prefer a change (epistemic 
condition) and they normatively ratify the change by not vetoing it 
though they could have (justificatory condition).

As Wicksell himself recognized, unanimity might present hold-out 
problems: individuals might rationally refuse to consent in order to 
secure a better deal. Accordingly, Wicksell retreated to ‘virtual una-
nimity’ as a concession to that difficulty. He did so without actually 
demonstrating that the problem would be entirely solved even if virtual 
unanimity would ever be plausible. But is it plausible that virtual una-
nimity would ever be forthcoming?

Buchanan recognizes that unanimity is simply unworkable as a rule 
for in-period policy choice. To put the point most starkly, rational cit-
izens in a well-defined polity would unanimously reject the unanim-
ity rule for in-period choices: whatever, if anything, would survive the 
in-period unanimity test would be “too” small a subset of the collective 
actions that promise positive expected benefits. Individuals would fore-
see on the constitutional level that in-period hold-out strategies would 
interfere with realizing their subjective interests. In response, Buchanan 
insisted, unanimity would be used only at the more abstract level of 
the determination of the basic institutions of society—the rules of the 
socio-political game. Along lines first indicated by Vickrey (1945) in 
his adaption of welfare economic reasoning to the modern preference- 
representational utility concept [and strongly redolent of Rawls (1971)] 
and Harsanyi (1953, 1955)], Buchanan added an auxiliary argument 

25It may be noted in passing that Herbert Hart’s (1961) central concept of the rule of recognition 
is also foundational in an epistiemic and a justificatory sense for identifying what is positive law.
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to render the hold-out problem less salient on the foundational con-
stitutional level. Buchanan’s thought was that the shift to the level of 
decision-making on which the choices are constitutional commitments 
expected to be in place “for good” would make it exceedingly difficult 
for individuals to foresee how alternative institutional arrangements 
would differentially affect them personally. This would moderate the 
role that narrow self-interest plays in bargaining over rules and make 
securing unanimity at the constitutional level more likely.26

Buchanan’s imagined point of departure is one in which each mem-
ber of the relevant polity is to be involved in the selection of the basic 
constitutional commitments and each can exercise a veto over any par-
ticular selection. It is worthy of emphasis that this departure point is 
democratically-collectivist and constitutionally-individualist. Ultimately 
the normative authority to legitimize actions and, more importantly, 
to create justified rules and norms emerges from a democratic process 
that is ineluctably collective. But since every individual is endowed 
with a veto and since the veto is assigned to individuals, the scheme is 
constitutionally-individualist.

Noting that, in politics, sovereignty is traditionally characterized as 
normative authority that is not subject to any other normative author-
ity, Buchanan’s fundamental point of departure can be instructively 
characterized also in terms of the traditional political sovereignty con-
cept. Since ultimately justification requires a collective decision, indi-
viduals cannot be sovereign in their separate capacities; yet, since the 
democratic body-politic has normative authority only under the una-
nimity constraint, it is not sovereign either. By this construction in a 
Buchanan type constitutional democracy, there is no traditional sover-
eign and the claim that, in a constitutional democracy, all constitutional 
powers are normatively constrained is fulfilled.

Nevertheless, even if there is no sovereign in the traditional sense 
of that term, there is a single ultimate source of justification in the 

26It is worth noting that in the Wicksellian version, the normative credentials of unanimity are 
contingent on a prior “just” distribution. Unanimity is then for Wicksell merely “justice-preserv-
ing” rather than justice-creating (and he does indeed talk explicitly in terms of justice).
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setting Buchanan envisages.27 Three features of this setting are worth 
underlining:

a. Whereas in the conventional Hobbesian scheme for normatively 
sovereign individuals, nothing is originally forbidden (the natu-
ral right to everything amounting to the absence of the obligation 
to omit anything in “state of nature”), one might say that, accord-
ing to Buchanan’s “logical foundations of constitutional democ-
racy” “everything is presumptively forbidden” in the sense that each 
individual has to acquire the permission of all (other) members for 
any action whatsoever. In that situation, very little (perhaps noth-
ing) can get done. Each can only act if he can secure the consent of 
his fellows—if he can avoid the veto of any other. Yet, as Buchanan 
sees it, this is the price for procedurally operationalizing the idea of 
(“Kantian”) respect for the separateness of persons at the ultimate 
level of democratic constitutional choice.

b. The situation Buchanan envisages is one of radical equality. By 
endowing each individual with a veto against any action to be taken 
by anyone, each and every individual is equally and fully respected 
as a separate person. There is only one currency in the constitutional 
arena—the possession of the veto. That veto is each individual’s 
sole bargaining chip; and the collective unanimity principle endows 
everyone with the same chip!

c. There is no scope for comparative advantage in the setting of con-
stitutional opinion formation because everyone is in an identical 
position (with nothing on the basis of which to develop tastes or 
specialized skills). There may, to be sure, be differences of opinion 
about how institutions work or about which of their working prop-
erties are significant. But the problem confronting those involved 
in foundational “politics as exchange” is one of securing agreement, 
not of managing exchanges as such. Until the institutions are agreed 

27The hierarchy of norms emerges from a single basic normative source which guarantees the 
unity of the order so constructed; see for the traditional concern with the unity of the order 
Kelsen (2000 [1934]).
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and up and running, there are no goods to trade, no productive skills 
to develop. It is worth emphasizing this feature, because Buchanan 
often talks of “exchange, trade and agreement ” as if they amount to 
the same thing. We think that that kind of elision is misleading. 
Exchange may give rise to an agreement of sorts—concerning the 
terms on which the exchange is to occur. But agreement can also arise 
more generally, simply on the basis of common beliefs. In that sense, 
the terms of the agreement that makes up the “constitutional con-
tract” can be a mix of compromise on the one hand (where I give 
up insistence on one feature in return for others conceding in rela-
tion to other features) with simple ‘overlapping consensus’ on the 
other, under which there happens to be universal agreement about 
the desirability of particular arrangements. The “exchange” of ideas 
and beliefs and the “exchange of goods” operate by processes that are 
different in what seem to us to be important respects.

This then is the setting on the basis of which Buchanan derives his 
normative recommendations, such as they are. Note that it is quintes-
sentially a ‘process test’. Whatever emerges from that constitutional 
agreement carries normative authority—and it does so, not because 
of its independent properties, but because it is chosen by all! This fact 
explains why Buchanan so often emphasizes that his own (and others’) 
specific recommendations concerning “desirable” institutions are merely 
conjectures—speculations as to what would be so chosen. Perhaps (in 
some moods) Buchanan might stipulate that they are speculations as to 
what would be chosen by rational choosers—but we are sceptical that 
Buchanan would want “rationality” to do serious independent norma-
tive work. One possible interpretation of Buchanan here is that he is 
contributing a unifying model to the deliberative process in which 
members of a constitutional democracy, who subscribe to Churchill’s 
comparative institutional endorsement (about democracy being the 
best of all actual systems), explicate their fundamental justificatory 
principles.

It is worth noting too that, to the extent that there is any consti-
tutional bargaining (any exchanging among individuals of “veto- 
restraint”) then it is necessary to distinguish between ‘constitutional 
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design’ and ‘constitutional reform’. Put another way, there is a distinc-
tion between: on the one hand, the use of the Buchanan scheme as a 
critique of existing institutions on the basis that those institutions could 
not have emerged from unanimous agreement; and on the other, the 
use of the Buchanan unanimity rule to evaluate changes in prevailing 
institutional arrangements. In the former case, the status quo is an 
imagined state in which there are no institutions in place; in the latter 
case, there is a regime in place and the issue is whether all will agree to 
the change under consideration. (There is a general proposition that the 
outcome of any bargaining game depends on the status quo—and there 
seems no good reason to doubt that that proposition will not hold good 
in the constitutional setting.)

A second distinction relevant here is that between the justificatory 
scheme as a piece of conceptual apparatus on the one hand and as a 
practical empirical test on the other. In the latter case, it would be the 
fact that institutional arrangements emerged from a universal-veto 
setting that constitutes their justification. But since this test is almost 
never met, there is very little in the way of operative institutions that 
is truly justified. In the former case, the justificatory scheme operates 
not so much as a genuine process test and more as a means of framing 
the approach to justification that the analyst is committed to. The test 
here operates negatively in the sense that the critical question becomes: 
“how plausible is it that the constitutional arrangement under consider-
ation could have emerged from unanimous agreement?” If the answer 
is: “pretty implausible”—then we have reason to search for alternatives 
that seem (“comparatively”) more likely to satisfy this test. This exer-
cise may involve a significant amount of pure speculation, since we have 
little direct evidence to discipline our speculations. But, as Buchanan 
might claim, they will at least be speculations anchored in a decision 
rule that is systematically expressive of both democratic and individual-
ist values and in this sense of the “right kind”.28

28The adherents of what alluding to Buchanan’s theory of clubs may be called “club contractari-
anism” might be inclined to argue here that unanimity concerns merely the exit and entry choices 
to clubs with alternative constitutions. Yet this kind of argument is foreclosed for those who 
take both the communitarian nature of constitutional democracy and its inherent conception of 
mutual respect seriously.
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From Politics to Markets

In the most familiar application of the general justificatory scheme in 
The Calculus of Consent, Buchanan and Tullock (1999 [1962]) derive 
the appropriate decision rule for in-period politics. They illustrate this 
by means of a diagram, in which the decision variable is the proportion 
of the relevant vote (assumed to be among representatives in a single- 
member electoral district system) required for a bill to be passed into 
law. As will be recalled, as the vote-share rule for in-period political 
decisions is conjecturally altered across the range from simple major-
ity to unanimity, there is a trade-off between two considerations. On 
the one hand, there are the expected costs endured when one is not a 
member of the majority coalition (something is authorized that one 
does not want to be authorized). These “costs of imposed decisions” are 
zero at unanimity—because then one can veto any proposal that makes 
one worse off as compared to the status quo. But they are taken to be 
positive at anything less than unanimity and increasing when requiring 
lesser and lesser shares of votes. On the other hand, there are decision- 
making costs—the costs of securing agreement across a larger and 
larger proportion of the voting population as the decision-making rule 
becomes more restrictive. These decision-making costs become prohibi-
tive as unanimity is approached. See Fig. 35.1.

As Buchanan and Tullock indicate, the cost curves are aggregated to 
form an overall “political cost” function. And where that function has 
its minimal value determines the optimal decision-rule.29 It also indi-
cates a level of “political failure”, the cost P, below which public policy 
intervention will not be justified. That is, unless the degree of market 

29Optimal to the extent that the costs are all that matters.
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failure exceeds P, political correctives should not be undertaken: the 
expected losses from political processes will exceed those from market 
processes.30

Fig. 35.1 Costs of collective decision making

30The cost curves of Fig. 35.1 are either those of a representative individual or assumed to be 
representative of a class of cost curves that are inter-individually different but identical in shape. 
In the latter case, we cannot say that each individual will come to the same conclusion as far as 
the optimal majority parameter is concerned. However, if the individuals are not optimizers but 
boundedly rational satisficers there may be a non-empty region in which individual aspirations are 
satisfied and no veto is provoked, despite the fact that individually optimal solutions may not be 
reached. In particular, if the model of Fig. 35.1 serves—like Rawls’ original position—as a device 
to assist the equilibrium search of individuals who reflect on the society in which they as a mat-
ter of fact live and which as a matter of fact has shaped their aspirations, framing-cum-satisficing 
seems to lead to acquiescence more plausibly (corresponding to non-veto). On bounded rational-
ity, aspiration levels, and satificing see Simon (1957, 1985) and Selten (1990, 1998).
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Buchanan and Tullock emphasize in this connection that there is 
nothing special about simple majority rule. They believe (conjecture) 
that for many domains (issues) of in-period political decision-making, 
a more restrictive decision-rule than simple majority will be chosen. 
Restrictiveness may be increased not only by increasing the majority 
requirement of the decision-rule itself but also by other kinds of addi-
tional stipulations—e.g. bicameralism of an appropriate kind; or via 
a federal structure. Analogously, restrictiveness may be decreased by 
reducing the number of votes necessary for ratification or by increasing 
the realm of issues to be politically decided.

So much can be taken as given here. Our concern is to extrapolate 
from this reasoning to the case of markets. Extending the familiar argu-
ment of the Calculus, we might conjecture that unanimous agreement 
on a division into ‘public’ and ‘private’ domains would emerge. Though 
the precise terms of that divide remain somewhat underspecified, it 
seems clear that individuals endowed with a veto would not agree to 
give up their veto unconditionally across domains. For certain domains 
(issues) of decision-making, they should surely insist on both: (a) being 
granted the authority to decide on behalf of the collectivity with their 
single vote; and (b) on retaining the right to veto any in-period political 
imposition of decisions affecting that domain.

To illustrate, individuals will plausibly demand to be authorized to 
make the decision whether to sleep on their “belly or back” by their 
single vote (each potential veto-er effectively guarantees to ratify that 
decision by giving up her veto concerning such decisions); and to 
veto any interference with her “sleeping decisions” by collective in- 
period politics.31 In view of the costs involved, the interest of mak-
ing such decisions with a “single own-vote” seems likely to outweigh 
by far any expected interest in vetoing decisions of others concerning 
their  “sleeping decisions”. Likewise, the interest of being able to veto 
 decisions of others that interfere with one’s own “sleeping decisions” 
must be expected to be much stronger than the interest in interfering 

31Sen does not sufficiently distinguish between the stage on which the rights are constituted as 
parts of the rules of the game, where he may prima facie have a point, and the post-constitutional 
stage on which the rights are in place as parts of the move structure of the game. On the post 
constitutional stage, there certainly is no paradox even though Sen tries hard to make it appear so.



828     G. Brennan and H. Kliemt

with the same kind of decisions of others. Weighing costs and bene-
fits of decreasing the number of votes necessary to ratify an individual 
“sleeping-decision” to one (eliminating the veto power of others) and 
giving up one’s own power to veto the “sleeping-decisions” of others 
should speak loudly in favour of putting “sleeping-decisions” in the 
domain that is constitutionally defined and protected as ‘private’ in the 
sense that reaching a decision is requiring only a single vote—of the 
individual whose back (and sleep) it is.

Beyond the somewhat artificial illustrative example of “sleeping deci-
sions”, politics as exchange should generally lead to unanimous agree-
ment on political institutions that guarantee in some way or other 
“stability of possession, its transference by consent and the execution of prom-
ises ” [Humean “natural law”, as in Hume (1978 [1739])]. Since for 
Buchanan, there are no natural rights and no “natural law” antecedent 
to politics as exchange, there can be no prior specifications of the appro-
priate terms of private contracts, no notions of desert: all these things 
are derived, exactly as in the case of collective political decision-making 
procedures, from the inclusive constitutional choice in which all have 
the right of veto.

Buchanan might have chosen to settle the question of politics first. 
He might have treated decisions under the unanimously chosen in- 
period political rules as the best representation of unanimity, given the 
realities of transactions costs and individuals’ motivational structure. 
He could then have allowed market arrangements to be derived from 
that ‘best’ realization of politics. Yet the logic of the Calculus does not 
suggest that individuals who are endowed with an original veto would 
unanimously delegate to in-period politics itself, the authority to define 
what can legitimately be subject to in-period politics. Rather, the ‘con-
stitution’ is taken to include parallel and simultaneous decisions for in- 
period collective decision rules and the rules of private contracting and 
markets.

It is not entirely clear whether this structural feature is to be seen 
as a prior aspect of the justificatory procedure or is itself ‘predicted’ to 
emerge from the relevant unanimous agreement. However, the proce-
dures for market operation—the specification of personal and property 
rights; the rules governing their exchange; the laws of contract and so 
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forth—are all a creation of the idealized unanimous constitutional com-
pact emerging from politics as exchange.32

And here, the same basic considerations weigh in the determination 
of what those rules and specifications will be with respect to market 
and collective decision-making. In particular, there will be a compro-
mise between: ‘external costs’—the costs that are imposed on one by 
virtue of the lawful decisions of others, on the one hand; and decision- 
making costs—the requirement to secure the permission of larger 
numbers of persons, on the other. For example, one might imagine a 
property regime in which individuals who suffer significant losses from 
the market actions of others (whether these ‘externalities’ be technolog-
ical or merely pecuniary) could have standing in the courts: they could 
sue for damages just by virtue of having endured ‘significant losses’. So, 
to make the example more concrete, individuals who lose substantially 
from the introduction of some new technology (hand spinners in the 
face of the introduction of automated looms in the spinning case; or 
leather-workers in the case of shoe-manufacturing machinery) could 
have some right to be compensated for losses in salary if these can be 
shown to be “significant”. Such a requirement might be predicted to 
slow the introduction of innovations33; and to significantly increase 
transactions costs (since the predicted costs of attendant litigation 
would be non-negligible for both claimants and defendants). Just as 
in the in-period political case, so in the market case, protection against 
losses increases ‘decision-making costs’.

Of course, in making the relevant decisions, constitutional delib-
erators can be assumed to weigh the working properties of different 
institutional arrangements: standard market economics and analogous 
theories of the workings of democratic political processes (including the 
insights of public choice theory, for example) can hardly be assumed to 

32“…the inclusive constitutional contract …defines the whole set of individuals’ rights ” [LL: 1999 
[1975], p. 55].
33It is not entirely obvious that this is the case however. Specialization in markets involves each 
individual in acquisition of highly risky (because specialized) human capital. Arguably individuals 
will be more disposed to make such risky investments if there are in place “safety nets” that will 
limit the downside losses if things go wrong.
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be irrelevant in informing the rational choices that constitutional con-
tractors are to make. And arguably, it is precisely the economist’s role to 
provide this kind of analysis. But appeals to substantive normative the-
ories (like natural rights and competing foundationalist schemes) is not, 
on Buchanan’s conception, “what economists should do”. Such appeals 
are ruled out by the Buchanan structure of justification. Ultimate nor-
mative authority rests with the collective decision procedure under the 
unanimity constraint and leaves no direct room for substantive norma-
tive considerations. As Buchanan has remarked time and again, ‘what-
ever comes out, comes out of the procedure’. It should be noted that 
this acknowledges that, without substantive normative constraints, there 
is no iron-clad guarantee that constitutional deliberators and their eco-
nomic counsellors will be led to substantively liberal institutional con-
clusions. If unanimous collective choice in the shadow of universal veto 
power should lead to substantively illiberal conclusions, those conclu-
sions, Buchanan insists, must be seen as justified, however much they 
might be regretted by Buchanan personally.34

Buchanan’s Classical Liberalism?

Buchanan is a self-proclaimed classical liberal.35 If what we have laid 
out in the foregoing accurately reflects his basic justificatory logic, his 
classical liberalism cannot amount to endorsing substantive classical 
liberal norms and values. Instead, it must reduce to the quasi- empirical 
belief that individuals would, under conditions of virtual unanimity, 
collectively choose arrangements that allow a predominant role for ‘free’ 
markets and a rather limited role for government in social affairs. There 
are two questions that arise here.

34Buchanan might add, though, that the model of politics as exchange underlying the Calculus, 
when framing the deliberations of individuals who were brought up and are living under the insti-
tutions of a Western constitutional democracy, is unlikely to lead them in reflective equilibrium 
to illiberal conclusions.
35See in particular Buchanan (2005), where he attempts to lay out the “normative vision of clas-
sical liberalism” (as the sub-title has it) and to distinguish that vision from the ‘conservative’ one 
with which it is often confused.
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First, what are the grounds for this belief? After all, as we have noted, 
it is not as if there is a large number of natural experiments in which 
the basic rules of social order are actually chosen under conditions of 
universal (or quasi-universal) veto. As Buchanan emphasizes in many 
places, beliefs about the likely outcome of idealized constitutional 
contract are ultimately to be recognized as mere speculations. In that 
sense, for example, the analysis of the ‘optimal decision rule’ for collec-
tive decisions laid out in the Calculus ought to be regarded as illustra-
tive of the kind of calculus constitutional contractors would rationally 
undertake, rather than as a definitive determination of what the optimal 
rule should be.36 If, however, that analysis is (at best) a speculation as to 
what is likely to emerge from the constitutional compact, the specula-
tion is one for which the test for validity—and, for that matter, even a 
plausibility test—appears to be relatively inaccessible. In that sense, the 
Buchanan scheme seems to licence each of us to retain our pet theories 
about what rational persons in the original position would choose—
with very little by way of a test as to which of us is correct.

Second, is Buchanan’s commitment to the authority of constitutional 
contract as complete as he makes out? Think of the ‘calculus of con-
sent’ in this way: suppose each of us (including Buchanan) has firm 
convictions as to what arrangements would be best.37 Suppose equally 
that each of us recognizes an overarching obligation of ‘equal respect’ 
to fellow-citizens. Then each is possessed of two competing normative 
impulses: one to secure the best outcome; the other to accord fellow- 
contractors the respect that he himself considers is their due. Just as any 
conscientious market participant must recognize that her own prefer-
ences do not unilaterally determine the outcome of an exchange—that 
those of her contracting partner operate as a proper constraint—so 
in the collective decision about basic institutions, each must treat the 

36As Buchanan (1999 [1975]: 7, p. 55) emphasizes, in the Calculus, he and Tullock ‘derived a log-
ical basis for the adoption of less-than-unanimity rules, although we did not present arguments for any 
specific one among a large set of alternatives. ’
37Here “best” may be interpreted “either in terms of the individual’s own interests or in terms of the 
individual’s own version of some general interest ” (Buchanan 1999: 1, p. 372) or indeed, presuma-
bly of other ethical precepts which the individual endorses.
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beliefs and judgments of others about the relative virtues of different 
institutional arrangements as having independent normative authority. 
That is what it means to take unanimous consent as authoritative.

Seeing himself as participant in an ongoing “constitutional con-
versation” Buchanan must hold in tension his own views about what 
arrangements would be best and his commitment to the normative 
authority of the corresponding views of fellow-citizens. In that sense, he 
may simultaneously hold the substantive view that a free-market liberal 
order is most desirable normatively—and uphold the principle that that 
view is only one among many and has no a priori authority. He can 
of course attempt to persuade his fellow constitutional contractors that 
his classical liberal views are the “right ones” and array his arguments to 
that effect by an appeal to the substantive normative properties of mar-
kets. But he is torn between the intrinsic normative authority of such 
arguments, as they seem to him, and the normative claims of other no 
less opinionated fellows. He need not be committed to the view that 
the latter consideration trumps the former38—but to the extent that the 
claims of his fellows to ‘equal respect’ play any role at all, the weight 
appropriately accorded to his own personal classical liberal commit-
ments must be diminished.39

There is perhaps an alternative interpretation—which is that con-
stitutional contractarianism just is classical liberalism, properly inter-
preted. Arguably, in certain moods, Buchanan may be sympathetic 
to that position—but we think that the better interpretation is one 
that ascribes to him a mixed normative commitment. Buchanan was 
famously coy about substantive normative commitments: he rou-
tinely declared that he didn’t want to impose his own moral judgments 
on the world. However, it is consistent with that reluctance that he 
would nevertheless have moral judgments, and that he be prepared to 
advance those as a participant in an ongoing ‘constitutional conversa-
tion’ in which he claims nothing more than equal status with all other 

38Though, wearing his constitutional contractarian hat, Buchanan does often talk as if he were so 
committed.
39It is exactly here that the aforementioned problems footnotes 26 and 37 with the paradox of 
liberalism arise.
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participants. This latter position would retain the essentially collectivist 
point of departure for classical democratic liberalism in that it would 
retain a view of private rights and other attributes of the market order 
as politically constituted in collective unanimous agreement. Arguably, 
Buchanan’s own classical liberal commitments and his speculations as 
to what rational constitutional contractors would choose in terms of 
market arrangements might come together. But ultimately, that coming 
together is, in our view, more a matter of hope than of well-grounded 
empirical and/or logical argument.

Summary Conclusions and Assessments

At the level of abstraction at which Buchanan’s ultimate justificatory 
structure operates, it is unreasonable to expect detailed hypotheses as to 
the specific institutions to which politics as exchange would give rise. 
However, bearing in mind that unanimous agreement of all members 
of the “sovereign” democratic body politic is necessary and sufficient 
for normative legitimacy of constitutional arrangements there are some 
general conclusions that we can draw:

1. that in a Buchanan type constitutional democracy, the status of mar-
kets and the status of democratic politics (under the emergent collec-
tive decision-rules) are identical! There can be no general privileging 
of markets over democratic politics, (or vice versa) unless the circum-
stances of constitutional determination fall short of the unanimity 
requirement. And in the absence of unanimity, there does not seem 
to be anything in general that can be concluded (beyond the prop-
osition that the emergent institutions are to that extent defective).40 
This point needs special emphasis since government action is not on 

40We will not engage the discussion concerning whether fictitious agreement is agreement at all, 
whether a merely virtual unanimous agreement is in some sense less defective than a virtual dis-
agreement etc. As a matter of comparative political philosophy (parallel to comparative institu-
tional theory) the contractarian competitors of Buchanan’s approach are no better off in these 
regards.
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this view intrinsically coercive while allegedly private contracting is 
not. The constitutional specification of the sphere and procedures of 
politics and government action rests on the same foundation as the 
political definition of the private sphere. There is a determination of 
the public/private divide and of the rules under which the ‘public’ 
operates (namely those consistent with the universal-veto test) under 
which taxes are no more coercive than the prices people have to pay 
in market transactions: taxes simply represent the prices that indi-
viduals have to pay for public services. Of course, the actual public/
private divide and/or the rules for collective decision-making may 
diverge from the ‘ideal’ ones. But so too may the prevailing ‘constitu-
tion of the market’;

2. that the operation of in-period politics will predictably be “lim-
ited”—not just by electoral processes but also by a prior specification 
of the proper domain of public as distinct from private activity. This 
implication has serious bite—in particular, it goes a long way towards 
legitimizing the principle of judicial review in any constitutional 
system41;

3. that unanimous agreement, as a necessary condition for legitimate 
political action, will certainly specify some constraints on what 
government can do according to the power-conferring rules of the 
constitution—and conceivably reasonably restrictive ones. For a 
rather wide range of personal matters, we might predict that lib-
erally minded individuals who are endowed with a universal veto 
will not give up their veto unless they receive in exchange quasi dic-
tatorial powers in these personal matters at the sub-constitutional 
stages. Following the logic of the Calculus, just as it is possible 
for a community to agree unanimously to decide political matters 
with majorities less than unanimity, so is it possible for that com-
munity to authorize individuals to make certain ‘private’ decisions 
as if those individuals were “local dictators” acting as agents of the 
collectivity. Such collective determination is an element of the ulti-
mate constitutional political agreement, in which such decisions are 

41Whether judicial review is a legitimate piece of a constitutional regime has recently become a 
contested issue. See, for example, Waldron (1998, 2005).
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separated from the sub-constitutional political domain by unan-
imous (constitutional-political) agreement. Afterwards, there is 
no way to legitimately interfere with such decisions via in-period 
politics. The only legitimate moves available to a (justified) politi-
cal coalition are either: to make in-period offers or bids that leave 
“rights possessors” better off by their own lights (i.e. via contractual 
agreement and market exchange)  or to pursue a renegotiation of 
the public/private divide under the constitution (and hence under 
conditions of effective unanimity);

4. that, nevertheless, the status of substantive normative accounts of the 
advantages and disadvantages of markets (and no less, of the success 
and failures of politics) remains somewhat obscure in the Buchanan 
treatment. Perhaps these accounts play a secondary role in normative 
justification (as Buchanan’s commitments to classical liberal princi-
ples might suggest). Perhaps they illustrate the kinds of considera-
tions that might weigh in the constitutional deliberations of ordinary 
individuals—and in that sense have a kind of explanatory role in 
speculations about what kinds of constitutions people will ultimately 
agree to. In either case, there is an equivocation about their status 
that Buchanan does not convincingly resolve. Either his ‘classical lib-
eral’ commitments are highly contingent, or he has a view of ‘clas-
sical liberalism’ that is extremely distinctive—not to say, decidedly 
eccentric;

5. that, as the reference to judicial review suggests, any constitutional 
system must raise issues about how the terms of the constitution are 
to be interpreted and enforced. This is a somewhat neglected issue in 
the Buchanan corpus. Buchanan (1999 [1989], vol. 1, pp. 368–373) 
appeals to “ethical considerations” to explain why individuals might 
engage in a constitutional process in which each of them has negli-
gible influence. Perhaps he would likewise appeal to “ethical consid-
erations” to explain why individuals would have some incentive to 
abide by the provisions of a constitution that they had collectively 
agreed to. But there is also a significant question—of obvious rel-
evance to any institutional analyst—about the way in which the 
actual real-world institutions of the law operate (since presumably 
much of the task of interpretation and enforcement will fall to the 
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legal system).42 Alongside “market failure” and “political failure” it 
seems we need some recognition of the likelihood of “legal failure” 
and the constitutional restrictions that might minimize failure in 
that domain;

6. that appeals to intrinsic motives to comply seem to be institution-
ally “incomplete”. To have a rule of law at all, intrinsically moti-
vated individuals need to support institutions that provide extrinsic 
motives to behave in law abiding ways and need to be supported by 
such institutions. The constitutional theorist will “predict” that the 
necessity of institutions providing extrinsic motivation would be 
foreseen by participants engaging politics as exchange. It is here that 
the constitutional political economy perspective of the preceding dis-
cussion has to be complemented by the perspective of Public Choice 
(and the theories of institutional operation more generally);

7. that one available possibility is to interpret Buchanan’s constitutional 
advice as addressed only to those who as a matter of fact share the ulti-
mate normative commitment to politics as exchange. If fellow citizens 
as a matter of fact do not think in terms of “politics as exchange”—if 
they think in particularistic terms of “I against the rest of us” or “we 
against them” and simply seek advice of how to get their way with or 
without the assent of others—Buchanan as self-declared meta- ethical 
non-cognitivist cannot consistently claim to know that they are eth-
ically wrong. However, addressing the “constituency” of those who 
share the ideals of constitutional democracy, Buchanan’s procedural 
justificatory model can lend some support to the opinion that sub-
stantively liberal institutions would be unanimously accepted. Though 
this may not seem much of an accomplishment, since “… the power of 
the mighty hath no foundation but in the opinion and belief of the peo-
ple ” (Hobbes (1990 [1682], p. 16) the whole Buchanan construction 
significantly alters the terms on which institutional arrangements are 
assessed and opinion may form. That is no small achievement.

42Independently of whether or not the motivation to play by the rules of law is “ethical”, to have 
rule of law at all, there certainly must be sufficiently many sufficiently influential individuals 
who are intrinsically motivated to uphold the legal rules in compliance with a common rule of 
recognition.



35 The Constitution of Markets     837

References

Analyse & Kritik. (1996). Das Paradox des Liberalismus/The Paradox of 
Liberalism Vol. 18. Available at http://www.analyse-und-kritik.net/
HeftDetails.php?AusgabeID=39.

Baurmann, M. (2002). The Market of Virtue. The Hague: Kluwer.
Böhm, F. (1966). Privatrechtsgesellschaft Und Marktwirtschaft. ORDO, 17, 

75–151.
Brennan, G. (2013). Feasibility in Optimizing Ethics. Social Philosophy and 

Policy, 30, 314–329.
Brennan, G. (2014). Liberty, Preference Satisfaction and the Case Against 

Categories. In I. Hirose & A. Reisner (Eds.), Weighing and Reasoning. 
Oxford: Oxford University Press.

Broome, J. (1999). Ethics out of Economics. Cambridge: Cambridge University 
Press.

Buchanan, J. M. (1996). An Ambiguity in Sen’s Alleged Proof of the 
Impossibility of a Pareto Libertarian. Analys und Kritik, 18.

Buchanan, J. M. (1999). The Collected Works of James Buchanan, Vols. 1–20. 
Indianapolis: Liberty Press.

Buchanan, J. M. (2005). Why I Too Am Not a Conservative. Cheltenham: 
Edward Elgar.

Buchanan, J., & Tullock, G. (1999 [1962]). The Calculus of Consent. Michigan 
University Press: Ann Arbor.

Buchanan, J. M., & Yoon, Y. J. (Eds.). (1994). The Return to Increasing Returns. 
Ann Arbor: University of Michigan Press.

Harsanyi, J. (1953). Cardinal Utility in Welfare Economics. Journal of Political 
Economy, 61, 434–435.

Harsanyi, J. (1955). Cardinal Welfare, Individualistic Ethics and Interpersonal 
Comparisons of Utility. Journal of Political Economy, 63, 309–321.

Hart, H. L. A. (1961). The Concept of Law. Oxford: Clarendon Press.
Hobbes, T. (1990 [1682]). Behemoth or the Long Parliament. Chicago: 

University of Chicago Press.
Hume, D. (1978 [1739]). A Treatise of Human Nature. Oxford: Clarendon.
Kelsen, H. (2000 [1934]). Reine Rechtslehre (2.Übrarb.Aufl.). Wien: Verlag 

Österreich.
Kliemt, H. (2006). The World Is a Table. Economic Philosophy Stated Flatly 

in Terms of Rows, Columns and Cells. In G. Eusepi & A. Hamlin (Eds.), 
Beyond Conventional Economics. The Limits of Rational Behaviour in Political 

http://www.analyse-und-kritik.net/HeftDetails.php%3fAusgabeID%3d39
http://www.analyse-und-kritik.net/HeftDetails.php%3fAusgabeID%3d39


838     G. Brennan and H. Kliemt

Decision Making (125–143). Cheltenham, UK and Northampton, MA: 
Edward Elgar.

McCloskey, D. (2016). The Bourgeois Virtues. Chicago: University of Chicago 
Press.

Meltzer, A., & Richard, S. (1981). A Rational Theory of the Size of 
Government. Journal of Political Economy, 89, 914–927.

Pattanaik, P. K. (2005). Little and Bergson on Arrow’s Concept of Social Welfare, 
25(2/3). https://doi.org/10.1007/s00355-005-0009-7.

Rawls, J. (1971). A Theory of Justice. Cambridge, MA: Harvard University 
Press.

Samuelson, P. (1954). The Pure Theory of Public Expenditure. Review of 
Economics & Statistics, 36, 387–389.

Samuelson, P. (1955). A Diagrammatic Exposition of a Theory of Public 
Expenditure. Review of Economics and Statistics, 21, 350–356.

Selten, R. (1990). Some Remarks on Bounded Rationality (Vol. 172) (Discussion 
Papers Des Sonderforschungsbereichs 303). Bonn: Sonderforschungsbereich 
303 “Information und die Koordination wirtschaftlicher Aktivitäten.”

Selten, R. (1998). Aspiration Adaptation Theory. Journal of Mathematical 
Psychology, 42(2), 191–214. https://doi.org/10.1006/jmps.1997.1205.

Sen, A. K. (1970). The Impossibility of a Paretian Liberal. Journal of Political 
Economy, 78, 152–157.

Sen, A. K. (1982). Choice, Welfare and Measurement. Oxford: Basil Blackwell.
Simon, H. A. (1957). Models of Man. New York: Wiley.
Simon, H. A. (1985). Models of Bounded Rationality (1&2). Cambridge, MA: 

MIT Press.
Sugden, R. (1985). Liberty, Preference, and Choice. Economics and Philosophy, 

1, 213–229.
Sugden, R. (1993). Rights: Why Do They Matter, and To Whom? 

Constitutional Political Economy, 4, 127–157.
Vickrey, W. (1945). Measuring Marginal Utility by Reactions to Risk. 

Econometrica, 13, 319–333.
Waldron, J. (1998). Judicial Review and the Conditions of Democracy. Journal 

of Political Philosophy, 6, 335–355.
Waldron, J. (2005). The Core of the Case Against Judicial Review. Yale Law 

Review, 115, 1346–1407.
Wicksell, K. (1896). Finanztheoretische Untersuchungen nebst Darstellung und 

Kritik des Steuerwesens Schwedens.

http://dx.doi.org/10.1007/s00355-005-0009-7
http://dx.doi.org/10.1006/jmps.1997.1205


839

Introduction

In this paper, I discuss Buchanan’s contributions to generalized increas-
ing returns and ethics. Instead of reviewing and evaluating his work in 
the two areas, I shall cover only what became familiar to me through 
the projects on which I participated as a coauthor.

My discussion is based on his ideas expressed in Ethics and Economic 
Progress (1994), The Economics and the Ethics of Constitutional Order 
(1991), and his collected works Vol. 1: The Logical Foundation of 
Constitutional Liberty (1999) and Vol. 17: Moral Science and Moral 
Order (2001). In several articles there, he addresses a basic question in 
political economy; whether the work ethic has economic content. The 
mainstream (neoclassical) economists would deny it. Buchanan finds 
an answer from (generalized) increasing returns, which is an application 
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of Adam Smith’s theory of industrial organization and economic pro-
gress. In this logic of Smith, the work ethic makes sense as the economic 
exchange nexus extends.

In a competitively organized economy in which individuals work 
independently, each individual will allocate his resources efficiently 
between work (production and consumption) and leisure. If there is 
a team production possibility, an entrepreneur may emerge to exploit 
the opportunity (Congleton 1991). A Puritan version of work ethic is 
to work more hours than the individually efficient level. The external 
effect of a work ethics, however, is not limited to location or people. 
Individuals do not affect each other directly. Instead, the extra hours 
worked by someone allow unrealized specializations become viable. The 
result is enhanced productivity of input factor for the whole economy. 
This argument of work ethic that relies on large size seems to contract 
Buchanan’s theory of ethical rule in his 1965 paper, “Ethical rules, 
expected values, and large numbers.”

In that paper, Buchanan argues that choice of ethical behavior depends 
on the size of interacting members. Ethical rule is more likely to emerge in 
a small number group, and as the group size increases, people will choose 
to rely on personal expediency. This superficial conflict can be reconciled. 
The paper proceeds as follows. Section “Work Ethic” discusses Buchanan’s 
analysis of work ethic based on increasing returns. Section “Models 
for Increasing Returns” develops a formal model for a work ethic. 
Section “Neoclassical Assumption Versus Generalized Increasing Returns” 
discusses Buchanan’s theory of ethics (Buchanan 1965). The work ethic is 
analyzed by Buchanan’s argument for ethical rules. Section “Generalized 
Increasing Returns” contains concluding remarks.

Work Ethic

Perhaps the first question to ask is how we recognize the existence of 
a work ethic. Buchanan relies on a psychological sentiment. You feel 
moral discomfort when you loaf. Buchanan tells a personal story about 
watching the Super Bowl in January (Buchanan 1989, 1994). He feels 
moral discomfort from watching the playoff games for so many (sixteen) 
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hours. His self-diagnosis is that his discomfort reflects the “internalized 
work ethic.” Ordinary people will readily understand such a sentiment. 
Buchanan realizes that economists might have trouble in reconciling 
economic theory with the sentiment. If you have chosen a work-leisure 
allocation based on your (raw) preferences, the allocation should be effi-
cient, and any change in work effort will only reduce your overall wel-
fare. Work ethic may work against self-interest or one’s wellbeing.

Buchanan argues that the welfare advantages of a work ethic come 
from increasing returns. This insight comes from the Smithean theo-
rem. That economic progress was made possible by specializations that 
enhance economy-wide productivity; and that the division of labor and 
specialization is limited by the extent of the market. Buchanan calls this 
generalized increasing returns. In such market settings, if everybody 
works more, everybody will benefit.

To appreciate the generalized increasing returns, consider a behavioral 
shift to “work more” (than the raw preference would dictate). If enough 
people in the production-exchange nexus do likewise (i.e., work more), 
the production-exchange nexus will be extended. This makes potential 
specializations become viable and input productivity will be enhanced. 
The participants will be better off than under the status quo. This remark-
able insight, however, did not have much follow ups. In the era of globali-
zation as we are in, work ethic is not that important, as some may argue. 
The size of the market and the exchange nexus is already big enough.

However, Buchanan’s insight into the work ethic has relevance even 
in the era of globalization. In the United States, imports and exports 
accounted for 12% of national income in 2005 (Krugman and Obstfeld 
2009). Thus, even in the era of global economy, the work ethic still 
applies to the production-exchange nexus of nontraded goods, which 
represents 88% of the national income. The insight has implications 
for rent seeking. Do we have reasonable obligation to restrain from 
rent seeking? I would say yes, much as we have reasonable obligation to 
restrain from loafing.

Public choice economists typically argue this way. Bribery is illegal 
but does not cause any social costs (other than the transfer of wealth 
from one entity to another); while rent seeking is legal yet causes social 
costs. The rent seeking activities cause social costs as the monopoly 
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rent is dissipated by rent-seeking activities. Then, rent seeking activi-
ties reduce the size of the potential market. Tullock (1988) also argues 
that rent seeking activities are social costs because the resource could be 
invested in more productive areas that will enhance productivity. The 
subtraction of resources from the production-exchange nexus prohibits 
further division of labor and specializations in the economy. Tullock’s 
argument is consistent with the economics of work ethics. When gener-
alized increasing returns are considered, economy-wide productivity will 
fall and there are more costs than Tullock’s trapezoid in rent seeking.

The growth of literature on rent-seeking reflects the widely observed 
rent-seeking activities. For instance, the edited volume by Congleton 
et al. (2008) includes 95 major articles. Buchanan once pointed out 
that rent-seeking is smaller than our legal system allows. Most people do 
not think rent-seeking is ethically desirable, especially the rent-seeking  
activities by other people. Some ethical restraint makes people feel rea-
sonably obligated to refrain from rent-seeking much as they refrain 
from loafing. Tullock (1988) also notices that most people would regard 
“rent seeking” as an unadulterated evil.

In the following sections I attempt to formulate Buchanan’s ideas on 
work ethics in his narrative. I will first consider the situation in which 
work ethic has no economic content. This is the case with the neoclassi-
cal production model below.

Models for Increasing Returns

There are formal models for generalized increasing returns. These 
models have been developed during the 1980s, the heyday of increas-
ing returns when the interest in this topic returned after a long silence 
after the 1930s (Buchanan and Yoon 1994). Four such models are of 
interest in providing analytical insights into the workings of increas-
ing returns. They are Krugman’s (1979) model for new trade theory, 
Lucas’s (1988) and Romer’s (1990) endogenous growth model, Arrow 
(1962) and Yang’s (2000) learning by doing model, and Buchanan 
and Yoon’s (2009) stochastic demand model. I will discuss only briefly 
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the stochastic demand model, which seems to be most relevant to the 
model developed in this paper.

Yoon (2008, 2009) consider a sea of goods that can be divided into 
two categories; goods whose demand is routine and good s whose 
demand is infrequent and probabilistic. The second category is called 
“stochastic goods.” Yoon (2008) model shows that the principle of gen-
eralized increasing returns applies to stochastic goods. Unless the size 
of the exchange nexus becomes large enough, stochastic goods do not 
appear on the market. An increase in the size of the economic nexus 
will disproportionately increase the varieties and value of outputs. This 
framework also offers a model for the gravity theory of trade, which 
is an empirical model for trade first proposed by Tinbergen (1962). 
Empirical data suggest that bilateral trade flows are increasing in the size 
(GDP) of the countries involved and decreasing in the distance between 
them.

Neoclassical Assumption Versus Generalized 
Increasing Returns

Consider a neoclassical model that exhibits constant returns to scale 
production. Multiple persons are connected by the production–
exchange nexus. Individual “A” is the person whose behavior we are 
interested in analyzing, and “B” is a stand-in person for the rest of the 
persons in the nexus. Individuals are of equal capacity in all relevant 
dimensions. Each person independently considers the trade-off between 
work (production and consumption) and leisure. Let a be the optimal 
level of welfare (e.g., in utils) persons (A or B) enjoy from the efficient 
allocation of her resources. The notation for the efficient level of work is 
“Eff.” Any extra work effort above the efficient level will reduce her wel-
fare. Let this lower level of welfare be denoted by a−: a− < a.

To analyze the choice behavior of the individuals, we consider the pay-
off matrix in Fig. 36.1. The decision to work at an efficient level is denoted 
by “Eff”, and the decision to work more than the efficient level is denoted 
by “More.” Individuals choose an action between “Eff” and “More”.
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Payoff pairs are in the boxes of the matrix; the first element of a pay-
off pair is Person A’s level of welfare, and the second element is Person 
B’s level of welfare. For instance, the payoff pair in cell-I represents the 
outcome when both persons act to work at their efficient level. The pay-
off pair in cell II, (a, a −), represents the outcome when Person A works 
at the efficient level while Person B chooses to work more than the effi-
cient level. Person B’s welfare will be reduced while Person A’s welfare 
remains unchanged. By the same reasoning, we obtain the payoff pair 
(a −, a ) for cell III. The payoff pair in cell IV (a −, a −) represents the case 
when both persons work too much.

The payoff matrix leads to a unique Nash equilibrium, cell I, in 
which both A and B work at the individually efficient level. As the 
number of persons involved increases, each individual works at the effi-
cient level in Nash equilibrium, as is expected in a competitive equilib-
rium. Large numbers make no difference, and there is no way to justify 
the economic content of the work ethic in this economy. Buchanan 
overcomes the dilemma by invoking Adam Smith’s theory of increasing 
returns.

Generalized Increasing Returns

Buchanan coined the term to distinguish it from the increasing returns 
of a production function or a specific production process. The general-
ized increasing returns emerges as a decentralized order, not a planned 
order. The Smithian theorem summarizes this; “the division of labor and 

B

Eff More

A

Eff I (a, a) II (a, a−

− −−

)

More III (a  , a) IV (a , a )

Fig. 36.1 Supply of effort
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specialization is limited by the extent of the market.” The productivity 
of an input factor depends on the extent of the market that provides an 
environment for division of labor and specialization. Smith’s increasing 
returns is generalized or economy-wide.

Under the assumption of generalized increasing returns, the individ-
ual choice of action is analyzed. Figure 36.2 summarizes. Again, A is 
our reference person and B is a stand-in person for the others. In con-
trast to the neoclassical case examined in Fig. 36.1, individual A’s wel-
fare will depend on what others, B, do.

If none are motivated by the opportunity for generalized increas-
ing returns, the result will be cell-I in Fig. 36.2. The payoff pair will 
be (a, a ). If everyone works “more”, then the outcome will be (b, b ) 
in cell-IV, where b > a. The productivity of the input factor has been 
enhanced by further specializations in the economic nexus. I assume 
that the benefits from enhanced productivity will more than compen-
sate for the lost leisure; when everybody works more, each person will 
be made better off by working more. For clarity, we can use an indif-
ference diagrams as Buchanan (1991) and Levy (1988) did, which I do 
not attempt here.

The payoff matrix in Fig. 36.2 illustrates other possible payoffs. In 
cell II, for individual A, b is an attainable state. He can also obtain a 
higher level of utility, higher than b, by trading off between work and 
leisure, by working less than More. This optimal level is denoted by a+: 
a+> b. The Nash equilibrium will be cell-II, which emerges as A chooses 
“Eff” row and all others choose “More” column. However, cell-II is not 

B

Eff More

A

Eff I (a, a) II (a+, b )

More III (a−, a) IV (b, b )

Fig. 36.2 Ethical rules and supply of effort
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a sustainable equilibrium. If individual A’s behavior applies to every-
body in the community, everyone will end up adopting “Eff”.

A problem with the analysis so far is that only two polar cases are 
examined in Fig. 36.2: None or all person chooses “More.” I analyze 
the in-between cases and resolve the dilemma by invoking Buchanan’s 
(1965) approach to ethical rules. In Buchanan’s approach, individuals 
choose an ethical rule rather than an action.

In Fig. 36.3, we introduce another column for the in-between case. 
The column “Mixed” means “some follow Moral Law as rule”. The col-
umn “None” means that “almost none follow Moral Law as a rule”, and 
the column “All” means “almost all follow Moral Law as a rule.”

Note that, in cell III of Fig. 36.3, everybody except individual A 
works at the efficient level “Eff”. Since individual A’s hard work is 
negligible to the total economy, there is no economy-wide increasing 
returns. The extra effort of individual A will only reduce her welfare 
to a−. Now, consider the outcome in cell-II of the column “Mixed”. 
The payoff to Person B is x, which will depend on the size of per-
sons who follow the moral law of work ethics. (To be more accurate, 
x depends on individual A’s subjective assignment of the probability 
that she will meet a person who follows a work ethic as a moral law.) 
The payoff to individual A is denoted by ax. If enough people fol-
low “work ethic”, x will be greater than a. Since x is accessible to A, 
the payoff ax will be greater than x, x < ax, by an indifference curve 
argument.

Others 

None Mixed All

A

Expediency I (a, a) II (ax, x ) (a+, b )

Moral law III (a−, a) IV (x, x ) (b, b)

Fig. 36.3 Dominance of expedience over morals



36 The Extent of the Market and Ethics     847

Figure 36.3 illustrates that, regardless of the parameter x, individual 
A’s choice behavior is to follow “expediency” because this row dominates 
the row for “moral law”. Again, work ethic will fail to prevail.

Ethical Rules and Work Ethic

In analyzing a moral community, Buchanan (1965) analyzes the choice 
behavior of individuals among alternative ethical rules, private expedi-
ency criterion vs. moral law. Buchanan’s central hypothesis is that the 
size of the interacting group is the major determinant of our moral 
behavior. This hypothesis is crucial for generating work ethic in my 
model.

Our reference individual A chooses from two alternative rules, expe-
diency or moral law (of work ethics). Her payoff depends on the eth-
ical rules chosen by other persons, and her choice will depend on the 
expected values of the alternative ethical rules. Following the sugges-
tion in Buchanan, Fig. 36.4 summarizes the choice matrix using data in 
Fig. 36.3.

To calculate the expected values for alternative ethical rules, the indi-
vidual needs an assignment of the probability distribution of the choice 
patterns of others. Following Buchan’s central hypothesis, I assume that 
the subjective assignment of the probability distribution p for the first 
row “expediency criterion” is different from q, the assignment of proba-
bility distribution for the second row “moral law.”

Note that the payoffs ax and x depend on, and increases, in the num-
ber of individuals (N ) who follows the moral law of a work ethic. For 
the purpose of a simple computation, I consider two columns, All and 
None, with some modification. For the first row of Expedience crite-
rion, let p be the probability assignment for the state All and (1−p ) be 
the probability for the state None. For the second row of Moral Law, let 
q be the probability assignment for All and (1−q ) for None. We expect 
that q is bigger than p. The justification is this. The social interactions 
in a small group makes individuals behave by moral law. On the other 
hand, individuals interacting in a large group perceives others as part of 
nature. Naturally, expediency criterion becomes her behavioral choice. 
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As the social interactions become dispersed into the bigger anonymous 
society, the probability q converges to p.

The payoff matrix in Figs. 36.3 and 36.4 do not have any informa-
tion about the socially interacting group for individual A. I will have to 
elaborate on additional information to understand the work ethic as a 
moral law. The expected value for choosing expediency and moral law 
are respectively,

Individual A will choose moral law (work ethic) if the expected value of 
“moral law” is bigger than that of “expediency”. This is the case if

It is easy to check algebraically that condition (36.1) indeed implies 
q > p.

If the individual does not believe that his social interactions will 
influence other’s behavior, his assignment of probabilities will be q = p. 
Edward Banfield tells a story of an extreme expediency case in his book 
The Moral Basis of a Backward Society (1958). This could be the case of a 
moral anarchy. In an “amoral familism” a minimum kind of social inter-
actions would be pursued.

The individual, our reference person A, interacts consciously in a 
social group of size N. If she interacts in a small social group, she will 

Exp(expedience) = a(1− p)+ a+p = a+
(

a+ − a
)

p

Exp(moral law) = a−(1− q)+ bq = a− +

(

b− a−
)

q

(36.1)q>
(

a− a−
)

/

(

b− a−
)

+ p
(

a+ − a
)

/

(

b− a−
)

Others 

Individual   None  Mixed  All  

--------------------------------------------------------------------- 

Expediency  a ax a+

 Moral Law  a− x b

Fig. 36.4 Effect of group size on moral behavior
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assign a high value for q on All, the probability that most people follow 
a moral rule of a work ethic. This will lead to her following moral law. 
To be more formal, let N* be the critical number for a groups size, so 
that if the social group size is below N*, the individual follows moral 
law. However, the effect of generalized increasing returns will enhance 
economy wide productivity only for large enough N. For this analysis, 
consider the column “Mixed” in Fig. 36.4. Suppose that the payoff x to 
the individual becomes bigger than a when the size of the group is Nw. 
If the critical number Nw is less than N*, then work ethic is a viable eth-
ical rule. For the social group size N between Nw and N*, Nw < N < N*, 
the expected value for moral law will be bigger than that of expediency. 
However, if Nw is bigger than N*, the payoff matrix in Fig. 36.4 pre-
dicts that the individual will follow “expediency”.

This dilemma can be resolved if we note that the generalized increas-
ing returns is not confined to places and persons. A numerical illus-
tration can be helpful. There are several social groups, say m of them, 
in the economic nexus. The size of each group is N1, N2, …, Nm, 
and each group is small enough for moral rule; N1 < N*, N2 < N*, …, 
Nm < N*. And each group is too small for increasing returns; N1 < Nw, 
N2 < Nw, …, Nm < Nw. However, if the sum of the membership is big-
ger than the critical number Nw; N1 + N2 + …, + Nm > Nw. The econo-
my-wide productivity is determined by the size of the individuals from 
these small groups.

There is a justification for this view. Max Weber (1920), in “Protestant 
Sects and the Spirit of Capitalism”, observed that Protestant sects served 
as groups of social interactions proposed in this paper. The sect member-
ship was voluntary but required a certain standard of behavior.

Concluding Remarks

Buchanan (1994) shows that work ethic increases economic efficiency 
in Paretian terms. Though he tries to limit himself in identifying the 
economic basis for an ethic of work, we note his emphasis that we are 
ethically as well as economically interdependent. In this sense, the grow-
ing welfare policies mean eroding moral law.
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In particular, Buchanan (1965) emphasizes the effect of group size 
in the market, politics, and ethics. The most populous countries in 
the world are; China, India, United States, Indonesia, Brazil, Pakistan, 
Nigeria, Bangladesh, Russia and Japan. Other than the US and Japan, 
these countries are not impressive by its political order or economic 
performance. On the other hand, the countries with highest per capita 
income are small countries except the US. This suggests that the ethical 
rules and generalized increasing returns can be useful concepts for stud-
ying political economy. Buchanan emphasized the economic basis of a 
work ethic and emphasized generalized increasing returns. However, as 
is shown in this paper, we can define the ethical basis of a work ethic. I 
could fully understand an ethic of work only by considering the ethical 
rules in social groups. Max Weber’s recognition of the protestant sectors 
in contributing capitalism in America is instructive. It is in the same 
line of thought expressed in this paper.

As the group size in politics increases beyond that of a moral com-
munity, the effectiveness of cooperation decreases. This insight has 
potential applications in legal and other social institutions, as well as 
the structure of federalism. Fraud and deceit, the absence of which is an 
important factor for liberal order as Hayek (1960) emphasized, can be 
analyzed by Buchanan’s theory of ethical rules.
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Introduction

How does a government arise from anarchy? In a classic article, Mancur 
Olson (1993) theorized that it could occur when a roving bandit 
decides to settle down. In anarchy, roving bandits prey upon whoever 
possesses wealth. The latter then have little incentive to maintain and/or 
create more of that wealth. Neither the predators nor prey are particu-
larly well off under these circumstances. However, an enterprising ban-
dit can settle down in a particular territory and establish repeat games 
with its prey. This stationary bandit comes to recognize an encompass-
ing interest in that territory, improving its lot by providing public goods 
(e.g., security) and committing to stable rates of theft. It provides its 
prey with incentives to create wealth and both can be better off with 
some division of a larger pie.
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Olson (1993) provides the illustrative the case of the early twentieth 
century Chinese warlord, Feng Yu-hsiang:

China was in large part under the control of various warlords. They were 
men who led some armed band with which they conquered some terri-
tory and who then appointed themselves lords of that territory. They 
taxed the population heavily and pocketed much of the proceeds. The 
warlord Feng Yu-hsiang was noted for the exceptional extent to which he 
used his army for suppressing bandits and for his defeat of the relatively 
substantial army of the roving bandit, White Wolf. Apparently most peo-
ple in Feng’s domain found him much preferable to the roving bandits. 
(p. 568)

Since Olson, researchers have pointed to a number of other empir-
ical examples consistent with his theory. These include early medieval 
Viking groups (Kurrild-Klitgaard and Svendsen 2003; Baker and Bulte 
2010) and the Visigoths in the fourth and fifth centuries (Young 2016). 
In general, Fukuyama (2011, p. 74) emphasizes that “the most basic 
and enduring unit of political organization [is] a leader and his band 
of armed retainers.” Whether roving or stationary, armed retinues are 
“virtually universal in […] human history and continue to exist today 
in the form of warlords and their followers, militias, drug cartels, and 
street gangs” (p. 74).

Notably, the bandits highlighted by Olson (1993) are not individu-
als but rather groups organized to act collectively. When Olson (1993, 
p. 568) references the stationary Feng Yu-Hsiang defeating the roving 
White Wolf, these individuals serve as convenient shorthand for the 
groups they led. In the background are the organizational problems 
associated with bandits.1 These problems are fundamental to under-
standing how an organization that imposes costs (via theft) on a group 
of individuals begins to also benefit them with governance provision.

1Theoretical analyses of predatory governments that are motivated by Olson (1993) tend to focus 
on the decision-making of an individual agent (e.g., Grossman and Noh 1994; McGuire and 
Olson 1996; Robinson 1999; Moselle and Polak 2001; Konrad and Skaperdas 2012).
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In Young (2016), I aim to acknowledge and confront the collective 
action problems lurking in the background of Olson’s (1993) analysis. 
Monopolizing theft over a substantial territory requires the coordination 
of a large group of agents. The problems associated with doing so to fur-
ther a group interest is the focus on Olson’s (1971 [1965]) most famous 
work, The Logic of Collective Action. Using Olson’s (1971 [1965]) termi-
nology, in Young (2016) I argue that a roving bandit provides exclusive 
collective goods to its in-group while a stationary bandit also provides 
inclusive collective goods to the out-group; the transition from rov-
ing to stationary will likely involve a redefinition of the in-group and 
its group interest. Those points are illustrated by a case study of the 
Visigoths.

Complementing that prior work, here I provide a club-theoretic 
(Buchanan 1965) analysis of bandits. I characterize the (actual or threats 
of ) violence as a club good, i.e., one that is non-rival, subject to conges-
tion, but from which out-group members can be excluded at low cost. 
I also characterize the governance provided by a stationary bandit as a 
club good. The benefits of that governance provision will be excluda-
ble within the context of the bandit’s in-group, despite the governance 
representing essentially a public good from the out-group’s perspective. 
This is a melding of constitutional economics and club theory (Leeson 
2011) towards understanding the emergence of government.

There is value-added from this complementary analysis. Buchanan 
and Tullock (1962) and Buchanan (1975) discuss the emergence of gov-
ernment through social contracting, but few would claim that the theory 
is empirically relevant.2 Rather, social contract theory provides insights 
into the sorts of constitutional arrangements that are self-enforcing. 
However, there are numerous examples of clubs providing governance 
in the absence or inadequacy of government. For example, Anderson 
and Hill (1979, 2004) provide case studies of the land, mining, and 
wagon trail clubs that provided governance in the nineteenth century  

2An exception is Leeson (2007a, 2010) who documents the unanimously-agreed-to constitutions 
of eighteenth century pirate groups. However, these are very small groups who never realized an 
encompassing interest in the broader communities within which they interacted.
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American West. Also, Stringham (2002, 2015) discusses the emergence 
of clubs to provide governance for early modern stock exchanges. Club 
theory, then, may very well account for the historical emergence of gov-
ernments out of anarchy.

This chapter is organized as follows. I first provide an overview of 
Buchanan’s (1965) club theory and associated contributions in sec-
tion “Buchanan’s Club Theory”. I then provide a club-theoretic anal-
ysis of bandits, both roving and stationary, in section “Roving Bandits 
as Clubs; Stationary Bandits as Governance-Providers”. In section  
“A Historical Illustration: How the Visigothic Bandit Settled Down”,  
I return to the experience of the Visigoths in the fourth and fifth cen-
tury as an illustrative case. After briefly providing some background on 
the Gothic peoples at the later imperial era, I describe the emergence 
of the Visigothic confederacy, its migration and subsequent settlement, 
and the establishment of the Visigothic Kingdom. Section “Conclusion” 
contains concluding discussion.

Buchanan’s Club Theory

In his seminal 1965 paper, James Buchanan conceives of a club as a vol-
untary organization that provides its membership with nonrival goods, 
the benefits of which can be excluded from non-members. Buchanan’s 
paper is a critical response to Paul Samuelson’s (1954, 1955) develop-
ment of public goods theory:

[In that theory] a sharp conceptual distinction is made between those 
goods and services that are ‘purely private’ and those that are ‘purely 
public’. No general theory has been developed which covers the whole 
spectrum of ownership-consumption possibilities[….] One of the miss-
ing links here is ‘a theory of clubs’, a theory of co-operative membership, 
a theory that will include as a variable to be determined the extension 
of ownership-consumption rights over differing numbers of person. 
(Buchanan 1965, p. 1)

Along with the subsequent development of common pool resource 
theory (Ostrom 1990), Buchanan’s theory of clubs contributes to our 
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understanding of the “whole spectrum” of not-purely-private (collec-
tive) goods.

Taking his “sharp conceptual distinction” to be empirically relevant, 
Samuelson draws strong, negative implications regarding the potential 
for voluntary, cooperative arrangements to provide collective goods. 
Club and common pool resource theory serve to significantly temper 
those implications. Those theories emphasize that the separate charac-
teristics of “publicness”—nonrivalry and nonexcludability—are associ-
ated with different collective action costs; also, that the costs associated 
with each characteristic are dependent on the degree of the other. 
Whether coercive or voluntary arrangements will better provide a col-
lective good will depend upon the relative degrees of nonrivalry and 
nonexcludability involved. Furthermore, as Ronald Coase (1974) would 
demonstrate (in another critique of Samuelson), the degrees of those 
characteristics are always institutionally contingent.

While Buchanan is to be credited with the introduction of club the-
ory, Sandler and Tschirhart (1997, pp. 335–336) correctly point to 
three contemporaneous papers that enriched the development of that 
theory. Tiebout’s (1956) work on jurisdictional competition empha-
sizes how individuals when allowed to “vote with their feet” will sort 
themselves into different competing clubs based on the policy bundles 
each offers. Wiseman (1957) elaborates on how cost-sharing within a 
club can exploit economies of scale. Most importantly, in the same year 
that Buchanan’s theory of clubs appeared in print, so did Olson’s (1971 
[1965]) Logic of Collective Action. Olson’s analysis detailes how organi-
zations (e.g., clubs) aimed towards achieving the shared interests of its 
members and faced increasing costs in the number of members involved.

Since Buchanan’s work, club theory has been fruitfully applied to a 
wide variety of empirical and potential contexts. These include airports 
(Lipsman 1994), highways (Boardman and Lave 1977), international 
organizations (e.g., Murdoch and Sandler 1982; Khanna and Sandler 
1996; Congleton 2004), income security clubs (Congleton 2007), pub-
lic utility commissions under a regional regulatory body (Jones et al. 
1992), wilderness areas (Cicchetti and Smith 1976), faculty govern-
ance (Prüfer and Walz 2013), and “climate clubs” (Nordhaus 2015). 
Also, numerous extensions to the theory have been formally fleshed out 
(Sandler and Tschirhart 1997).
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Roving Bandits as Clubs; Stationary Bandits 
as Governance-Providers

In this section I discuss the bandit as a club-theoretic conceptual tem-
plate. The template is stylized enough to accommodate a wide array of 
empirical cases. Furthermore, it allows for a positive analysis of the rov-
ing-to-stationary bandit account of government formation (Olson 1993; 
McGuire and Olson 1996). A roving bandit is a club where its members 
produce violence as a means towards plunder that they then enjoy. A 
stationary bandit is a club that also produces violence; however, it also 
provides governance to a set of non-members.3

Roving Bandits

Banditry (theft) can be a profitable endeavor. An individual will engage 
in banditry when the returns to doing so are greater than those asso-
ciated with wealth creation. Successful bandits effectively apply and/or 
threaten violence to steal the property of others and/or intimate them 
into surrendering it. The application and/or threat of violence often 
“scales up”, leading to opportunities for bandits to exploit economies of 
scale via collective action.4 Congleton (2011) employs the term “forme-
teur” to describe individuals who can identify such opportunities and 
organize individuals to act upon them.

A roving bandit is a club in the sense of Buchanan (1965). At first 
blush, a roving bandit may not seem to fit the definition of a club. 
The fruits of banditry take the form of rivalrous goods (i.e., plunder). 

3This is to be distinguished from governance of the club’s membership, though that is essential to 
clubs generally and any banditry organization in particular.
4Indeed, the term “bandit” often connotes an individual as part of a group of thieves; according 
to definition 1 of Merriam Webster: “an outlaw who lives by plunder; especially: a member of 
a band of marauders”: https://www.merriam-webster.com/dictionary/bandit (accessed May 14, 
2018). Wiseman (1957) early on emphasized the cost-sharing role of clubs in achieving econo-
mies of scale. Of course, there are almost certainly limits to such economies of scale; Olson (1971 
[1965]) provides the classic treatment of the increasing costs to collective action as the size of an 
organization increases, an effect that will dominate at some point.

https://www.merriam-webster.com/dictionary/bandit
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However, bandit’s members are collectively producing violence as a 
means towards plunder. Violence produced by one member creates 
effects that can be non-rivalrously enjoyed by the others. A credible 
threat of violence changes the behavior of potential prey, making them 
less likely to fight back and more likely to surrender their property. 
When one member creates a credible threat, other members can free 
ride. The incentives of a potential victim are based on his expectations of 
violence. One member of a roving bandit can shape those expectations 
either through his actions upon the potential victim or his reputation 
based on actions previously taken. In either case, other members can 
free ride.5 Alternatively, the violence is excludable. Any non-member 
cannot benefit from the actions and/or reputations of members.

A roving bandit collectively produces violence, a club good that is 
aimed towards the acquisition of plunder to be enjoyed by its members 
(the in-group ); non-members (the out-group ) represent potential vic-
tims. This characterization of a roving bandit is different but comple-
mentary to the one I offer in Young (2016). There I emphasize that a 
roving bandit is what Olson (1971 [1965], pp. 36–43) refers to as an 
exclusive group: one that provides an exclusive collective good to its mem-
bers.6 An exclusive collective good is one that is rivalrously enjoyed by 
the in-group and difficult to exclude members of the in-group from 
enjoying. Because plunder is rivalrous, a critical problem for a rov-
ing bandit is governing its distribution across the in-group. (This is an 
entrepreneurial challenge for the leadership of a roving bandit.)

In the context of a roving bandit, plunder is an exclusive collective 
good. However, the violence that it collectively produces is a club good. 
An organization can be characterized as a “club” to the extent that its 
members derive mutual benefits from the sharing of (i) production 
costs, (ii) the characteristics of members, and/or (iii) a good the bene-
fits of which are excludable from non-members (Sandler and Tschirhart 
1997, p. 335). When considering (iii), the roving bandit seems to be an 
exclusive group as described by Olson (1971 [1965]). However, when 

5Conversely, if one member’s threat of violence causes potential victims to curb or conceal pro-
duction, then this creates negative spillovers for other members.
6This is also how Congleton (2015, p. 222) characterizes a roving bandit.
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considering the production costs of violence, (i), the roving bandit is 
better characterized as a club. While these characterizations are not 
mutually exclusive, I focus on the latter here.7

Stationary Bandits

The roving bandit’s production of violence is aimed towards the extrac-
tion of wealth from out-group members. Roving implies continual 
movement from one out-group target to the next: non-repeated games 
between predator and prey. Alternatively, a stationary bandit plays a 
repeated game with a specific set of the out-group—its out-group— 
seeking to extract as much wealth as possible over those repeated interac-
tions. Doing so involves activities that are not typically associated with a 
thief, such as providing security from the external threats and the adjudi-
cation of disputes internally. A stationary bandit still produces violence, 
but it also provides governance to its out-group that encourages it to cre-
ate wealth. (Regarding the former, there is a shift in its direction away 
from “plundering” towards governance that is exchanged for “taxes”.)

Using Olson’s (1971 [1965], pp. 36–43) terminology, the governance 
being provided consists of inclusive collective goods. Inclusive collective 
goods are enjoyed nonrivalrously, in this case by the out-group. The 
governance increases the wealth base from which a stationary bandit 
can extract. When the wealth of its out-group increases by more than 
does the amount extracted, the governance provision is mutually advan-
tageous to both in-group and out-group (Olson 1993; McGuire and 
Olson 1996).8 The stationary bandit effectively becomes a government.

8Demsetz (1970) recognized the potential for clubs that were organized to profit the in-group to 
also yield benefits to the out-group. A recent paper by Koyama (2012) provides such an example 
from nineteenth century England. Private prosecution associations provided members with crime 
detection, delivery to court of criminals, and payment of court fees. These activities generated 
benefits to non-members via deterrence effects.

7Given a club where the in-group collectively produces violence towards obtaining plunder, 
the coordination of collective action and the minimization of shirking/free-riding is critical. 
Presumably, many in-group inputs will be complementary and concerns for metering and mon-
itoring them in the context of team production will be at the fore (Alchian and Demsetz 1972).
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Importantly, members of the stationary bandit are residual claim-
ants to the returns of their governance provision. They become effec-
tively shareholders in the territory within which the bandit has settled. 
Residual claimancy provides incentives for “good” governance (Salter 
2015; Salter and Young 2017). The in-group benefits when the govern-
ance improves the lot of the out-group.

Settling Down

The roving-to-stationary bandit transition likely involves meaningful 
changes to the club, including its membership and the club goods that 
it produces. First, in-group membership will likely increase; second, that 
increase may be accompanied by the exclusion of erstwhile in-group 
members and inclusion of erstwhile out-group members (Young 2016). 
Third, the club will transition from producing only violence to also pro-
viding governance to its out-group; that may also involve the inclusion 
of erstwhile out-group members. I will consider each of these likely 
changes in turn.

Regarding an expansion of in-group size, intuition suggests that a 
roving group of marauders is not large enough to constitute the govern-
ment of a “country-sized” territory. While intuition can be misleading, 
in this case it bears out. The violence provided is a club good but the 
end towards which it is produced (plunder/taxes) is rival. To regularize 
and scale up extraction to a large territory involves a proportionately 
larger in-group. To use language current in the economic development 
literature, the transition from roving to stationary bandit necessitates an 
increase in state capacity—in particular, fiscal capacity.

Furthermore, while the governance provided will exhibit a high 
degree of publicness, it will not be strictly nonrival. For example, 
the supply of security is not expected to expand one-for-one with an 
increase in out-group size. To provide security for a larger territory 
also involves a larger in-group. In the case of security against external 
threats, this will likely be the case for at least two reasons. First, a larger 
territory means more extensive borders. Second, a larger territory (and 
out-group) represents, all else equal, a greater source of wealth and 
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temptation to external predators. The transition from roving to station-
ary bandit will then necessitate increases in another dimension of state 
capacity, namely legal capacity (i.e., infrastructure to structure inter-
personal interactions). Increases in both fiscal and legal capacity will 
involve an increase in the size of a bandit’s in-group.

The transition from a roving to a stationary bandit is also likely to 
involve both the exclusion of erstwhile in-group members and the 
inclusion of erstwhile out-group members. A roving bandit produces 
violence; a stationary bandit additionally provides governance to the 
out-group. There are likely to be difference between the skillsets appro-
priate to violence provision and those appropriate to governance pro-
vision. For example, effective governance involves the adjudication 
of disputes within a framework of well-understood and consistently 
applied laws. This is something that professional marauders may lack 
the skills to effectively perform. Inclusion of out-group members who 
do have those skills may be necessary.

Furthermore, while both roving and stationary bandits aim to extract 
out-group wealth, the means of wealth extraction in each case are dif-
ferent. A roving bandit plunders while a stationary one administers a 
system of taxation. While the line between plunder and taxation is not a 
bright one, the latter tends to be a more orderly operation than the for-
mer. Taxation is regularized and predictable; records must be kept; the 
application of actual violence must be minimized. A band of marauders 
may be ill-suited to carry out regularized, recorded, and relatively peace-
ful taxation.

Finally, being a member of a roving bandit likely involves a very dif-
ferent lifestyle than that of a stationary one. (Marauders may be very 
different breeds than police, judges, and tax collectors.) Individuals 
have different preferences for different types of labor. The leadership of 
a roving bandit group will decide to settle down only if the in-group’s 
membership stands generally to gain: if settling down is in the group 
interest. However, this will not necessarily mean that every individual 
in-group member stands to gain. Some in-group members may find 
the roving-to-stationary transition undesirable. They may therefore be 
excluded, by their own choice or by the bandit’s leadership.
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A Historical Illustration: How the Visigothic 
Bandit Settled Down

The experience of the Visigoths in the fourth and fifth centuries pro-
vides an empirical illustration of a roving bandit transitioning into a 
stationary, governance-providing organization within a specific terri-
tory. The Visigoths were a confederacy of northern barbarian groups 
that had migrated to within the frontiers of the Roman Empire. Having 
formed in the Balkans, they then migrated into Italy, sacked Rome, and 
eventually settled in Aquitaine Gaul. They established the Visigothic 
Kingdom that would endure for over a century. I begin here with some 
background information on the Germanic peoples from which the 
Visigothic confederacy emerged: the Goths. I then provide an histori-
cal overview of the emergence of that confederacy, its migration, and its 
subsequent settlement and establishment of the Visigothic Kingdom.

The Goths

The Goths were a collection of eastern Germanic tribes. Relying in large 
part on the sixth century historian Jordanes, scholars once spoke con-
fidently of two distinct Gothic tribes: the Visigoths (or Tervingi) and 
the Ostrogoths (Greuthungi). It was believed that these tribes could be 
clearly distinguished going back to at least the third century. However, 
most scholars now believe that the tribal/political affiliations of the 
Goths were much more fluid. A distinct Visigothic identity emerged 
probably only after the 376 AD settlement of a large group of Goths 
south of the Danube. These Goths were fleeing a Hunnic invasion the 
Asian Steppe. Imperial officials were abusive towards the settlement 
and, in as a result, a group of Goths coalesced under the leadership of 
a warrior named Alaric in 395 (e.g., Collins 2004, pp. 17–26; Grierson 
1941, pp. 11–14; Heather 1998, pp. 130–151).

Up until the fourth century, there is little recorded of the Goths. 
During the early part of Constantine’s rule, literary sources men-
tion only occasional Gothic raids into the Roman provinces of Thrace 
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and Moesia around the lower Danube (an area that included parts of 
Bulgaria, Greece, Macedonia, Serbia, and Turkey). The record of Gothic 
activity falls temporarily silent following a devastating campaign by 
Constantine north of the Danube in 332. That record picks up again 
during the reigns of the brothers Valentinian and Valens, when Goths 
were again raiding in Thrace and Moesia (Ammianus, Book 26, p. 322).

The brother emperors attempted to discourage such raids by grant-
ing certain Gothic groups status as federates (foederati ) of the Empire. 
Federates were granted annual subsidies (clothing; grain; money) in 
exchange for their aid in defending the frontier. However, some of these 
federated Goths mistakenly sent 3000 warriors in support of a usurper 
named Procopious (Ammianus, Book 26, p. 332).9 (In the later Roman 
Empire, distinguishing “true” emperors from pretenders/usurpers was 
no small task!) After Procopious was defeated, Valens (367–369) pro-
hibited trade with the Goths and campaigned against them in the north 
for three years. He eventually defeated the Goths, who had confederated 
under a judge (iudicem ) named Athanaric. The Goths sued for peace 
and Valens obliged. Famously, he and Athanaric concluded a treaty 
while afloat on the Danube—an arrangement made allegedly so that 
Athanaric could obey his father’s command to never to set foot upon 
Roman soil (Ammianus, Book 27, pp. 336–337).10

Soon afterwards: “The race of the Huns, long shut off by inaccessi-
ble mountains, broke out in sudden rage against the Goths and drove 
them in widespread confusion from their old homes” (Orosius, Book 7, 
p. 373). This “savage horde of remote tribes” swept over the Black Sea 
from the Asian Step and into the region north of the lower Danube, 
“driven from their homes by some unexpected pressure” (Ammianus, 
Book 31, p. 416). In 376, as many as one million Goths appeared on 

10The standard translation involves Athanaric having sworn an oath never to set foot on Roman 
soil. Interestingly then, having been defeated by the Huns and his leadership abandoned by his 
Goths, Athanaric was later received by Theodosius I in Constantinople, where the erstwhile judge 
died. Wolfram (1975, p. 263) points out that the correct interpretation of the Latin is actually: 

9In addition to the translation of Ammianus Marcellinus listed in the references, I have refer-
enced the original Latin provided by http://www.thelatinlibrary.com/ammianus.html. I refer to 
the Latin, in particular, when various terms that imply subtly different things (e.g., reges, duces, 
and principes ) are often translated into one English word (e.g., “kings”).

http://www.thelatinlibrary.com/ammianus.html
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the Danube’s northern bank, requesting permission to cross. Valens 
was in Antioch (modern day south-central Turkey), preoccupied with 
conflicts on the Persian frontier. Being in no position to actually do 
anything about it, Valens “permitted” the Goths to cross. Under the 
leadership of two judges, Fritigern and Alavius, these Goths were settled 
in Thrace.11

Two corrupt Roman generals, Lupicinius and Maximus, misman-
aged the settlement. They denied the Goths promised food subsidies 
and instead “collected all the dogs that their insatiable greed could 
find and exchanged each of them for a [Gothic] slave, and among 
these slaves were some sons of the leading men” (Ammianus, Book 31, 
p. 418). Following this humiliation, Fritigern led the Goths south to 
Marcianople to complain to imperial authorities. Upon their arrival, 
Lupicinus invited Fritigern and other leading Goths to a feast at 
which several of them were murdered or taken as hostages. Fritigern 
escaped and organized a Gothic army that routed Lupicinus’ troops in 
Marcianople. The Gothic War of 376–382 followed, ending with the 
defeat (and death) of Valens at the Battle of Adrianople in 378. Two 
thirds of Valens’ army were massacred, the most stunning defeat Rome 
had ever suffered at the hands of northern barbarians.

Gratian (who succeeded in the West in 375 when Valentinian died) 
and Theodosius (who was elevated to the purple in the East in 379) 
picked up where Valens had left off. These emperors were generally 

11As Ammianus (Book 31, pp. 416–417) dryly observes: “[T]he affair seemed matter for rejoic-
ing rather than dread, and the practised flatterers in the emperor’s entourage extolled in exag-
gerated terms the good fortune which unexpectedly presented him with a large body of recruits 
drawn from the ends of the earth. […] With these high hopes […] the greatest care was taken to 
ensure that […] none of those destined to overthrow the Roman Empire should be left behind.” 
Orosius (Book 7, p. 373) is more concise: the Goths were “received by Valens without negotiating 
any treaty. They did not even surrender their arms to the Romans.” Athanaric, having proved 
unsuccessful in his efforts to ward off the Huns, was disgraced and abandoned by most of his 
followers and remained north of the Danube. Later on, during Theodosius I’s reign, Athanaric 
reappears (in disobedience to his father’s command) within the Roman Empire. He was invited to 
Constantinople by Theodosius in 381 and, a few weeks later, was dead.

“the Gothic chief was bound by an especially severe oath and that a paternal order had forbidden 
him to set foot on Roman soil.” If he did not break and oath, then, the passage begs the question 
of what exactly this sever oath was!
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successful in their campaigns against the Goths, but the latter were 
still formidable enough to bring Theodosius to the negotiating table. A 
treaty was signed in 382, granting the Goths land to settle; they were 
also allowed to maintain their own laws and communal autonomy. In 
return, the Goths likely agreed to provide military services, both as fed-
erates and by providing recruits to the imperial army (Heather 1998, 
p. 137).

Despite Theodosius’ efforts at diplomacy and the treaty, disputes 
eventually arose between him and the Goths. Theodosius called upon 
his federates to campaign against two separate usurpers (Maximus, 
who had murdered Gratian, and then Eugenius; both in the West). 
There was a Gothic revolt following the campaign against Maximus, 
but little came of it. Alternatively, there were reportedly as many as 
10,000 Gothic casualties in the campaign against Eugenius.12 This left 
a decidedly bad taste in the mouths of the Goths. Theodosius died in 
395, leaving his young sons—Honorius (8 years old) in the West and 
Arcadius (12 years old) in the East—as co-emperors. A large group of 
Goths took advantage of this disruption of Roman authority to confed-
erate under the leadership of a judge named Alaric.

The Visigoths

Alaric invaded Italy in 401 but was driven back by Stilicho, Honorius’ 
magister militum. Following a second invasion, Alaric was able to extort 
increased subsidies in exchange for remaining peacefully in Illyricum 
(the province bordering Italy in the northeast and running down along 
the Adriatic Sea). However, members of Honorius’ court came to sus-
pect Stilicho of conspiring with Alaric. Stilicho was removed by a coup 
and fled to Ravenna where he was captured and executed in 408. In the 
aftermath, Roman soldiers “hearing of the death of Stilico [sic ] fell upon 

12Orosius (Book 7, p. 380) counts this a double victory for the Empire: “for the loss of these [the 
Gothic auxiliaries] was certainly a gain and their [the usurper and his followers] defeat a victory.” 
The Gothic leading men may have found the federate status more beneficial than the Gothic rank 
and file, a point to which I will return to in section “A Historical Illustration: How the Visigothic 
Bandit Settled Down” below.
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the women and children in the city, who belonged to the Barbarians[;] 
destroyed every individual of them [and] plundered them of all they 
possessed” (Zosimus, Book 5, p. 161). As a result, Zosimus reports that 
Alaric’s (Visigothic) confederacy gained 30,000 new recruits.

The Visigoths invaded Italy once more in 410 and this time they 
sacked Rome itself. In the process, the Visigoths captured Honorius’ sis-
ter, Galla Placida. Alaric’s plan was to subsequently march the Visigoths 
south and then cross the Mediterranean into Africa, but he died before 
he could make the trip. In the event, the Visigothic confederacy held 
together with Alaric’s brother-in-law, Athaulf, succeeding him as judge. 
Subsequent diplomacy between Honorius and the Visigoths went well 
enough that Athaulf took Galla Placidia as his wife in 411. Orosius 
(Book 7, p. 390) characterizes the marriage as a boon to imperial- 
Visigothic relations: it was “as if she had been a hostage given by Rome 
as a special pledge[;] through her alliance with the powerful barbarian 
king, Placidia did much to benefit the state.”

Honorius’ willingness to play nice with the Visigoths was undoubt-
edly motivated by his having to deal with other challenges to his 
authority. First, there was a usurper out of Britain, Constantine III, 
who declared himself emperor in the West in 407. No sooner than 
was Constantine III defeated, another usurper, Jovinus, claimed the 
purple in the Rhineland. Exploiting these distractions, Athaulf led the 
Visigoths out of Italy and into Gaul in 412.13 He actually attempted 
negotiations with Jovinus, but the latter seems to have favored work-
ing with another Gothic (but not Visigothic) commander named Sarus. 
The Visigoths then aligned themselves decidedly with Honorius and 
defeated Jovinus in 413.

The Visigoths subsequently claimed rights to Toulouse and Narbonne 
in Gaul. Their relationship with Honorius became strained and the 
patrician Constantius (later the emperor Constantius III) was ordered 
to blockade the Mediterranean naval ports in Gaul. As a result, Athaulf 

13This was much to the chagrin of Honorius who, “seeing that nothing could be done against the 
barbarians when so many usurpers were opposed to him, ordered that the usurpers themselves 
should be destroyed” (Orosius, Book 7, p. 393).
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led the Visigoths into the northern Iberian Peninsula. He then, in 415, 
met his end by treachery at the hands of one of his own men. Following 
his death, a Visigoth named Segeric claimed command of the confeder-
acy, but he apparently did not have broad support and was killed within 
a week a claiming power. The Visigoths then chose a warrior named 
Wallia to lead them. At the time, anti-imperial sentiment was running 
high amongst the rank and file and Wallia initially planned on march-
ing south to invade Africa. However, he wavered and sought a peace 
the Empire.14 He returned Galla Placidia to Honorius. The latter recip-
rocated, settling the Visigoths as federates in Aquitaine (western Gaul 
south of the Loire) around 418.

Wallia established a capital in Toulouse and, under his leadership, 
the Visigoths carried out campaigns in the Iberian Peninsula against 
the Vandals, Sueves, and Alans, as well as a usurper named Maximus. 
When Theoderic I succeeded Wallia in 419, he established a dynasty 
that would endure for more than 100 years. The Visigothic Kingdom 
had been established.

Roving-to-Stationary

In section “Roving Bandits as Clubs; Stationary Bandits as Governance-
Providers” above, I discussed bandits as clubs in terms of club theory. 
A roving bandit is a club that produces violence to extract wealth from 
out-group members for the benefit of the in-group. A stationary bandit 
is a club that additionally provides governance to (a specific set of ) the 
out-group, creating incentives for the out-group to produce wealth that 
can then be extracted. Having covered some history of the Visigoths, 
I here discuss how they fit the conceptual template of the bandit; also 
how their experience illustrates the roving-to-stationary transition as 
described in section “Roving Bandits as Clubs; Stationary Bandits as 
Governance-Providers”.

14Orosius claims that “Wallia succeeded to the kingdom, having been chosen by the Goths to 
break the peace, but appointed by God to establish it” (Book 7, p. 396). A less romantic view is 
that the Visigothic rank and file found themselves on the wrong side of an agency problem.
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To understand the emergence and nature of the Visigothic confeder-
acy, one must begin with the fact that armed retinues were a fundamen-
tal part of Germanic societies east and north of the imperial frontiers. 
Their commanders organized warriors into clubs that sought profit 
opportunities and then provided leadership in pursuit of those oppor-
tunities. From the first century onwards, these commanders made up an 
increasingly important component of the barbarian elite, some of them 
coming to be recognized as kings (Young 2015).15 Burials and literary 
sources suggest that retinues of about 200 men were typical (Heather 
1998, pp. 66–68).

What sort of profit opportunities are we talking about here? In his 
Germania, Tacitus describes the organization of retinues as geared 
towards “war and plunder” (Chap. 14, p. 113). A warrior swore alle-
giance to a commander when the latter’s organization and leadership 
yielded plunder:

[A] large body of retainers cannot be kept together except by means of 
violence and war. They are always making demands on the generosity of 
their chief […]. Their meals […] count in lieu of pay. The wherewithal 
for this openhandedness comes from war and plunder. (Chap. 14, p. 113)

Tacitus describes a competitive labor market for warriors within which, 
if a particular commander failed to sufficiently remunerate his retinue, 
they would offer their services to another commander.

An armed retinue of two hundred men is probably not going to 
monopolize the use of force within a territory large enough to mean-
ingfully be termed a kingdom. And the Visigoths obviously constituted 
a much large group. However, throughout the fourth century Gothic 
in-groups appear to have expanded when opportunities or threats arose. 
This occurred through the confederation of numerous individual reti-
nues. For instance, during Valens’ campaigns north of the Danube, 
Athanaric was able to pull various smaller groups together to deal with 

15Heather (1998, p. 66) refers to “the rise of groups of specialist armed retainers was a social 
development of the greatest importance [and] weapon burials became common from at least the 
first century AD.”
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the threat. However, between episodes of major conflict contempo-
rary literary sources become silent on the activities of large confedera-
cies and, instead, we find reports only of small-scale raids. Thompson 
(2008 [1966], pp. 13–14) notes: “these bands [of raiding Goths]  seem 
to have been local or tribal levies, retinues of Gothic optimates[,] not 
sent out by the central authority[.]”16 Gothic retinues appear to have 
been segmentary (Durkheim 1933). Each retinue was self-contained and 
self-sufficient; yet they could at times combine to pursue common ends. 
“While segments can aggregate at a high level, they are prone to imme-
diate fissioning [sic] once the cause of their union (such as an external 
threat) disappears” (Fukuyama 2011, p. 58).17 During times when the 
Goths faced external threats, retinues aggregated to deal with them. 
Once a threat passed, the confederacy devolved into its constituent reti-
nues; the latter were better suited for the small-scale raiding.18 Likewise, 
Gothic retinues could combine opportunistically to undertake a larger 
scale raid and then devolve once the opportunity had passed.

16The ways that emperors dealt with these small-scale raids suggests that they did not think of 
them as centrally organized. For example, Gothic raids into Moesia and Thrace did not provoke 
overwhelming responses; Anonymous Valesianus (Chap. 5, p. 523) refers simply to Constantine’s 
“check of their attack”. Similarly, Valentinian and Valens did not offer any strong responses to 
sporadic raids into Moesia and Thrace. Alternatively, when a larger army of Goths (presumably 
a confederacy) attacked a group of Sarmatians (another barbarian group) with federate status 
in 323, Constantius (II; Constantine’s son and later co-emperor) carried out a winter campaign 
that resulted in “almost a hundred thousand of the Goths […] destroyed by hunger and cold” 
(Anonymous Valesianus, Chap. 6, p. 528). Even if this is an exageration, there is no doubt that 
Constantius crushed a sizeable enemy. Similarly, when 3000 Goths joined in support of the 
usurper Procopious, Valens responded with three years of campaigning across the Danube. This 
campaigning “reduced the barbarians to such want that they sent a number of delegations to beg 
for pardon and peace” (Ammianus, Book 27, p. 337). The reference to delegations also suggests 
that the emperor was dealing with a Gothic confederacy. This conclusion also is supported by 
Ammianus’ (Book 27, p. 332) statement that the initial 3000 Goths supporting Procopious were 
sent by “their kings, now reconciled to Rome[.]” That the plural, “kings”, is used indicates, again, 
a confederacy.
17Kurrild-Klitgaard (2003) and Baker and Bulte (2010) similarly describe the confederation of 
smaller Viking groups.
18This is consistent with Wickham’s view (2009, p. 45): “war encouraged the temporary devel-
opment of alliances or confederacies of separate tiny tribes, each with its own permanent 
leader, but choosing a temporary leader for that confederation.” Contemporary Roman sources 
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The Visigothic confederacy that formed under the leadership 
of Alaric, however, represented an enduring enlargement of the 
in-group. This was certainly due in part to the Visigoths receiving feder-
ate status from the Empire. Under the treaty of 382, the Visigoths were 
entitled to imperial subsidies and also guaranteed significant autonomy. 
This provided incentives for the Visigothic confederacy to remain coher-
ent.19 These incentives were likely reinforced by the experience sacking 
Rome. The Visigoths got a taste of the sort of large-scale plunder that 
only a larger confederacy could pursue. Furthermore, the success of 
the sack gave the Visigoths increased bargaining power towards further 
imperial subsidies:

[T]he so-called Visigothic confederacy in the Balkans after the treaty of 
381 [sic] was a permanent military force in service of the emperor and 
was generally supplied by the imperial administration or was permitted to 
requisition the civilian population. (Collins 2004, p. 22)

To some extent, the Visigoths were offering military services in 
exchange for subsidies. However, in large part they were succeeding in 
an act of extortion: they were being paid to not plunder. At this point, 
the Visigothic confederacy was still a roving bandit but one that was 
exploiting economies of scale in providing (the threat of ) violence.

19Given that the confederacy was rooted in a general exodus of Goths—including women, chil-
dren, and the elderly—it likely gave the Visigothic leadership some experience in governance 
beyond that narrowly applicable to an armed retinue. Thompson (1982, p. 38) remarks: “The 
actual division of land in Moesia [where the Goths crossing the Danube initially were settled] 
must have been carried out in the main under the direction of the chiefs and councils, and we 
may be sure that the optimates [leading men; elites] thereby obtained executive power which 
would hardly have been theirs in the normal course of tribal life. Again, the annual subsidies 
of grain and cash paid over at times during the years 382-418 by the Roman government were 
delivered in the first instance into the hands of the chiefs and councils, who then proceeded to 
distribute them, or part of them, to the tribesmen in general.”

understandably emphasize the larger military conflicts, leading some historians to emphasize 
the temporary confederacies relative to their constituent retinues. For example, Heather (1998, 
pp. 18, 57–58, 2006, p. 90) concludes: “By the fourth century… especially in areas close to the 
Roman frontier… smaller units had given way to fewer larger ones”. However, Heather (2006  
p. 81) also acknowledges: “in the fourth century, major conflicts also occurred only about once in 
a generation on Rome’s European frontiers”.
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Once the Visigothic confederacy was settled in Gaul settled in 418 
in Aquitaine, its transition from a roving bandit to a stationary one—at 
least in the sense of Olson (1993)—required it to begin providing gov-
ernance that encouraged wealth creation by the out-group. Such gov-
ernance exhibits a high degree of publicness from the perspective of the 
out-group within the territory being governed. From the perspective of 
the in-group, however, it is club good aimed at extracting wealth, the 
distribution of which can be made exclusive to the Visigothic providers 
of that governance.

The incentive for provision of that club good arose from the 
Visigoths recognizing an encompassing interest in the settlement region. 
Providing security and order created an environment that was condu-
cive to wealth preservation and creation on the part of the out-group, 
in this case the Gallo-Romans. Consistent with this, the Visigothic 
Kingdom taxed moderately, defended its realm from external threats, 
and handed down law within it.20 Consistent with this, Heather (1998, 
p. 183) observes:

Fifth-century Aquitaine was extremely prosperous, in so far as prosperity 
can be measured by artistic production for its elite…. This elite prosper-
ity must reflect at least the general conditions created by the Visigothic 
settlement[.]

Furthermore: “Salvian, a Gallo-Roman priest living in Marseilles, 
described at great length how, because of their tax burdens, rich and 
poor Romans alike had fled to the Goths” (Heather 1998, p. 185).

Furthermore, the actual settlements of Visigothic warriors were 
undertaken in a way that was conducive to the group recognizing an 
encompassing interest. They “were all regulated operations, presuppos-
ing the cooperation of barbarian leaders with the Roman authorities, 
conducted according to law” (Goffart 1980, p. 36). Each Visigothic 

20Interestingly, following the first promulgation of laws (circa 480: the Code of Euric), in 506 
King Alaric II promulgated his Breviary (Lex Romana Visigothorum ) containing laws that applied 
specifically to Gallo-Romans. Hence, a distinction existed between laws applying to the in-group 
versus those applying to the out-group.
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warrior was allotted a share of a particular Gallo-Roman’s land or the 
tax revenues due from that land (Young 2018). (Legal codes and other 
sources make references to thirds, or tertiae.) These allotments essen-
tially made Visigoths shareholders of the realm and residual claimants to 
the returns of governance (Salter 2015; Salter and Young 2016, 2018).21

The effective administration of a tax system was necessary for realiz-
ing those returns. This required sophisticated administrative structures 
than were foreign to the Visigoths’ own political structures; staffed by 
individuals possessing human capital that the Visigoths lacked.

[The Visigothic] territories so annexed were run using a governmental 
system which was recognizably Roman in origin. Bureaucratic officers 
and their assistants, a tax system based on meticulous written records, 
and written law were all foreign to the Goths. The origin of these 
sophisticated tools of government was Roman, and, in the first place, 
Romans operated them for Gothic kings (Heather 1998, p. 196).

The Visigothic leadership turned to the Gallo-Roman nobles. They 
possessed the necessary human capital and were incorporated into the 
Visigothic government, especially after 450 (Mathisen 1993; Heather 
1998, pp. 191–196). This represented a gradual inclusion of the Gallo-
Roman nobility into the Visigothic in-group.22

The methods of settlement and additions to the in-group served to 
align incentives between the Visigoths and the Gallo-Romans. Gallo-
Roman landowners and Visigothic warriors found themselves with 
similar skin in the same game. The incorporation of Gallo-Roman 
nobles into the nascent Visigothic government likewise served to align 

21Goffart (1980, 2006, 2008, 2010) has provided the most detailed and comprehensive research 
on the barbarian settlements of the fifth- and sixth-centuries, including that of the Visigoths.
22Wickham (2009, p. 88) observes: “Visigothic […] kings legislated, taxed, shipped grain around, 
used Roman civilian officials, and created integrated Roman and ‘barbarian’ armies, including 
Roman generals.” The Visigoths, then, also incorporated other elements of Gall-Roman society 
into their in-group. Regarding military offices, also see Heather (1998, p. 193).
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incentives.23 As such, Gallo-Romans and the Visigothic elite also gained 
similar skin in the same game.

The settlement of the Visigoths and the establishment of their king-
dom also involved the exclusion of erstwhile in-group members. Some 
Visigoths had no taste for the stationary life and preferred to remain 
roving. Thompson (1982, p. 38) argues that “[a]s early as 378 the atti-
tude of the Visigothic leader had diverged sharply from that of the 
Visigoths in general”; and that “[t]he dominating feature of Visigothic 
history between the time of Athanaric and that of Wallia [king, 415-
419] is the growing conflict between the interests of… the optimates 
and those of the rank and file” (p. 52). Being a Marxist historian, 
Thompson is likely to overemphasize any evidence of class conflict. That 
being said, the evidence he assembles does suggest that a not-negligible 
number of Visigoths were displeased with the settlement and the rela-
tionship with Rome that came with it.

Conclusion

The provision of governance by non-government clubs has been the 
focus on much recent research. The relevant contexts include prison 
gangs (Skarbek 2010, 2011, 2012, 2016), motorcycle gangs (Piano 
2017a, b), and private communities and homeowners associations 
(Chen and Webster 2005; Makovi 2018). The studies cited here are 
excellent illustrations of how clubs have emerged to provide governance 
given the absence or inadequacy of government.24 However, they do not 
speak directly to whether actual governments (states) arose evolved from 
such emergent clubs.

23The incorporation of Gall-Roman nobles into the Visigothic administration is reminiscent of 
Leeson’s (2007b, p. 306) study of “strategies employed by permanently weaker individuals to alter 
the incentive of stronger agents for trade versus banditry.” By becoming essential components 
of that administration, Gallo-Romans were able to trade their services with the Visigoths, rather 
than be mere prey to them. Relatedly, Gallo-Roman nobles came also to dominate ecclesiastical 
positions. The spiritual authority of the Church provided a check on the secular authority of the 
(Christian) Visigoths (Mathisen 1993).
24As are several studies cited in section “Introduction” above.
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Above I have focused on the roving-to-stationary bandit account of 
government formation (Olson 1993; McGuire and Olson 1996). This 
account has been influential amongst scholars and, I argue, can be inter-
preted as describing a club that initially produces violence towards the 
benefit of its membership and then evolves to also produce governance 
that mutually benefits members and non-members (within a specific 
territory) alike. Given the ubiquity of roving bandits groups (armed 
retinues) throughout time and place, Buchanan’s (1965) club theory 
undergirds a compelling explanation of how governments may have his-
torically arisen.

A fundamental difficulty in evaluating this explanation is that cases 
of government formation ex nihilio were generally either prehistoric or 
unobserved by societies that had entered their historic eras. (The his-
toric coincidence of anarchy and written records is essentially nil. And 
observation of a prehistoric society by a historic one almost necessarily 
involves the influence of the latter’s political institutions on those of the 
former.)

Here I have provided a case study of the Visigoths that illustrates the 
evolution of a roving banditry club into a stationary kingdom. Without 
doubt, the Visigothic experience does not represent the emergence of a 
pristine state, i.e., one that arises without the external influence of exist-
ing states (Trigger 2003). Rather, the Visigothic experience provides an 
example of a new state emerging in the midst of a preexisting state, i.e., 
in this case the Roman Empire. Indeed, the Visigoths in many ways 
sought to emulate Roman governance structures, not least through 
incorporating former imperial officeholders into their administration.

That being said, the Germanic societies did not have governments 
and the Western Empire was in the process of becoming what we would 
today call a failed state. Thus the Visigothic Kingdom was not the result 
of an imperial exercise in nation building. Though Roman influence is 
undeniable, the share of Visigothic bootstrapping in the formation of 
the Kingdom was large. Given this, the Visigothic experience is remark-
able in that a roving, violence-oriented club was able to settle and fill a 
“country-sized” vacuum left by the declining Empire with governance.

To the extent that the late Western Empire was failing, the 
Visigothic experience may offer insights into the emergence of new 
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governance institutions within present-day failed states. Bates (2008) 
has raised the question: In countries such as the Central African 
Republic, Liberia, Sierra Leone, and Somalia, why does competition 
between roving bandits fail to lead to non-predatory, governance- 
providing states?

As I have argued above, the establishment of the Visigothic 
Kingdom was characterized by the Visigoths recognizing an encom-
passing interest in Aquitaine and aligning their incentives with those 
of the Gallo-Roman nobility. Compare this to the case of modern day 
Somalia. Following the fall of Siad Barre’s dictatorship in 1991, war-
lords and their retinues provided governance in the void (Powell et al. 
2008). In seeking a solution to this “problem”, commentators empha-
sized “a strong diplomatic strategy” and “dialogue among all political 
actors in the current conflict” (Little 2012, pp. 193–194); elites not 
only “need to genuinely reconcile, but they need to genuinely com-
promise as well” (Sanei 2014, p. 3).25 Quite possibly, a diplomacy of 
“dialogue”, “reconciliation”, and “compromise” are not effective means 
towards achieving meaningful alignment of incentives across Somali 
elites.

In the case of failed states, it is unclear that policies that would actu-
ally yield such incentive alignment are feasible. The Visigoths (to some 
extent, perhaps, unwittingly) achieved it through broad and coercive 
reorganizations of claims to land in Gaul. Nation-builders who wish 
to establish non-predatory government and respect human rights are 
precisely those who will be loath to undertake similar policies, and 
understandably so. This is a sobering reminder that, a non-predatory 
government, though perhaps a “first-best”, may not always be on the 
menu of feasible options (Leeson 2007d; Leeson and Williamson 
2009).

25Leeson (2007c) provides evidence that key indicators of economic development actually 
improved in the wake of Barre’s fall.
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Introduction

The United States’ prison population quintupled between the late 
1970s and the early 2000s. With over two million incarcerated, the net 
amount of inmates within the U.S. at peak rivaled the historic cases 
of both the Soviet Gulag system and the Nazi concentration camps 
(Mitchell 1988; Applebaum 2003). In 2007, the U.S. hosted over 760 
prisoners per 100,000 citizens—the largest per capita rate on planet 
Earth (UNODC 2018).

The comparative magnitude, rapidity, and obvious social relevance 
of mass incarceration have thus generated common concerns that the 
trend is excessive and demands reform. But, at the foundation of all 
such activist efforts sits the pressing need for a thorough operational 
understanding. Before society can hope to fix a supposed problem, we 
must first know its causes and consequences accurately. What shapes 
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prison growth? Why do some nations incarcerate so many more indi-
viduals than others? What viable alternatives to the status quo could 
assure a more proportionate distribution of criminal punishments? 
These questions are intensely researched and debated across a variety of 
academic disciplines. But, the current status of these literatures remains 
uncertain, under specified, and incomplete.

One major area of debate surrounds a tension regarding how much 
criminal sentences should be determined by the rule of law or in con-
trast, the discretionary authority of judges and other criminal justice 
officials. Does a system of fixed punitive rules or an adaptive system of 
discretionary authority better assure proportionate outcomes? Do fixed 
rules or discretionary interventions better avoid the social consequences 
of mass incarceration? On the one hand, punishments and law enforce-
ment efforts operate as offsetting incentives against criminal behavior 
(Becker 1968). Such equilibrating dynamics suggest a useful function 
for adaptations and interventions to better gauge punishment magni-
tudes and assure social efficiency. On the other hand, discretion begets 
capture and manipulation by special interests. Furthermore, a consistent 
and unbiased rule of law is a necessary condition for fairness and equity, 
especially when such a system is administered across a large and diverse 
population (Waldron 2016).

In recent decades, different streams of research have attributed rules 
and discretion in turn, each as contributing factors to over criminali-
zation and mass incarceration. Racial and class biases were common 
features of policing, prosecution, and criminal sentencing in early 
American history (Alexander 2012). In response, criminal justice proce-
dures and appeals became more formalized and subject to federal design 
throughout the twentieth century (Murakawa 2014). In their original 
intentions, federal sentencing rules and guidelines were aimed to sup-
plant racial prejudice and excessive severity at the state and local level 
(Abramson 2000). More recently, research has apparently “come full cir-
cle,” (Klein 2005, p. 1) now suggesting that these efforts tended towards 
greater severity, longer punishments, and larger prison populations.

This tension between rules and discretion is not unique to matters of 
criminal justice, as similar debates churned throughout macroeconomic 
research between the 1960s and 1990s. I argue that strong parallels exist 
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across the rules versus discretion debates within monetary and criminal 
justice policy arenas. Substantial insight can be garnered from the for-
mer literature to inform the latter.

Monetary debates regarding rules versus discretion take one of three 
main argumentative positions. First, many recognize an obvious need 
for adaptive and stabilizing adjustments to the money supply via mac-
roeconomic interventions.1 Interest rates operate within the loanable 
funds market akin to ordinary prices in consumer markets. Hence, 
adaptable means of adjusting interest rates via monetary interventions 
are seen as critical methods to assure proportionate supplies and general 
market equilibration.

Second, Friedman (1948) argued against discretion-based monetary 
policy, as the long and variable lags of monetary policy outcomes pro-
vide poor incentives and feedback for authorities to optimize interven-
tions. Dominantly accepted economic theory may call for monetary 
actions orthogonal to what electoral politics and embedded bureaucratic 
incentives promote. In so far as actors throughout the economy recog-
nize this tension, nominal policy changes are unlikely to reshape real 
expectations or outcomes. Hence, Friedman proposed stable and trans-
parent monetary rules akin to constitutional amendments.

Third, Buchanan (1983) in part transcended this debate by focus-
ing upon the practical enforceability of rules and the incentives that 
govern over those entrusted to enforce them. In principle, Buchanan 
agreed with Friedman that rule-based monetarism was preferable, as 
discretionary authority created opportunities for rent seeking and ulti-
mately the expectations of real market actors matter most. However, 
agents throughout the economy must believe that authorities will 
abide by the rules once they are in place. Rules only evoke stable expec-
tations when agents perceive enforcers to be bound by credible com-
mitments. Buchanan noted this challenge was uniquely difficult for 
monetary compared to other policy areas, as manipulating the money 
supply represents an extreme and unique potential for governmental 
expansion. Thus, even with a constitutionally inscribed monetary rule, 

1See Simmons (1936), Lerner (1944), and Modigliani (1977).
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governments are directly incentivized to manipulate the macro- economy 
for private and or political gain. In result, he viewed the challenge of 
efficient monetary policy to be ultimately about effective constitu-
tional checks and balances. Such insight, begs the practical question 
as to how self-enforcing constitutions are best arranged? In turn, we 
must ask by what organizational structures might the different powers 
of government be arranged so as to assure good monetary rules and 
enforcements?

Similar ideas regarding credible commitments have been leveraged to 
understand the challenges of discretionary legal reforms (Rizzo 1980), 
the failures of full scale economic planning amidst Perestroika (Boettke 
1993), and post war reconstruction (Coyne 2008). This essay represents 
an additional social arena wherein the core insights of constitutional 
political economy bear relevance. In short, the long and variable lags of 
punitive policies make for a similar tension between rules and discre-
tion as is commonly discussed regarding monetary policy. While there 
are strong conceptual reasons to support rule-based sentencing policy 
over discretionary authority, the task of punitive policy making also 
lacks credible commitments akin to the self-seeking potentials of mon-
etary power. Rule-based criminal sentencing proposals rely upon gov-
ernmental decision makers to police themselves, thus it is not surprising 
that rule-based policies have historical results like over criminalization, 
police brutality, punitive severity, and mass incarceration.

The remainder of this paper is organized as follows. Section “Rules 
Versus Discretionary Monetary Policy” surveys the rules versus discre-
tion debate amongst macroeconomists. Section “Rule-Based Versus 
Discretionary Criminal Sentencing” parallels section “Rules Versus 
Discretionary Monetary Policy” by surveying the similar arguments for 
rule-based and discretionary criminal sentencing. Section “The Long and 
Variable Lags of Sentencing Policy” explains how rule-based criminal 
sentencing similarly suffer Buchanan’s critique in so far as they lack cred-
ible commitments. Given their currently hierarchical and relatively cen-
tralized organizational forms, criminal justice institutions lack effective 
checks and balances to offset political incentives towards bureaucratic 
growth, capture, and rent-seeking. Section “Conclusions” concludes.
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Rules Versus Discretionary Monetary Policy

This section surveys the three main arguments within the rules versus 
discretion debates surrounding macroeconomic interventions. I label 
these as follows, (1) democratic or independent discretion, (2) the need 
for stable expectations via rule-based policy, and (3) the constitutional 
challenge of credible commitments. Each is summarized within its own 
brief sub section below.

1. Democratic or Independent Discretion

In the early twentieth century, Keynes (1936) displaced the classical 
vision of the self-adjusting macro economy via an alternative “hydrau-
lic” framework. In addition to identifying a series of causal relationships 
to account for historic and contemporary outcomes, the Keynesian 
model also promoted a tool kit for adjusting national economic per-
formance. Expanding the money supply, increasing public spending, or 
reducing taxes were all believed to increase aggregate output and visa 
versa. The macro economy was seen to be inherently prone to disequi-
librium conditions and thus suffered systemic unemployment, under-
production, and bouts of cyclicality. Hence, the economic role of 
government came to be thought of as holding the discretionary respon-
sibility and authority to both identify over or under performance and 
apply the appropriate policy lever(s) when needed.

The earliest debates regarding efficient macroeconomic management 
presumed the obvious potentials and needs of intervention, and thus 
focused primarily upon which sphere of authority would best manage 
discretionary power. Simmons (1936) surveyed and accepted the desir-
ability of stable rule-based constitutions, but also admitted the necessity 
of timely efforts to adjust price levels, improve employment outcomes, 
and avoid recessions. Later, Modigliani (1977) argued for the potentials 
of intervention, but ceded the need for some independence of mone-
tary authority apart from political interests. In short, the practical social 
needs of macroeconomic stabilization are distinct from the political 
interests of democratic decision makers. If political careers can be made 
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or broken by leveraging cheap credit, targeted subsidies, and or debt-
based financing (Wagner 1977), then there is little hope for fiscal or 
monetary interventions to be deployed optimally when they are needed. 
Thus, a Federal Reserve system, supposedly independent of democratic 
politics, can better align monetary policy with real economic needs 
rather than pander to political interests or populist demands.

2. The Need for Stable Expectations Via Rule-based Policy

By the mid-1970s, stagflation and the seeming inefficacy of Keynesian 
interventions weakened the belief that fiscal policy (taxing and spend-
ing) held more corrective potency relative to monetary policy (adjusting 
the money supply and interest rate).2 Thereafter the monetarists, largely 
spearheaded by Friedman (1968), argued in contrast a greater influ-
ence from monetary policy. The presumed potentials of macroeconomic 
interventions remained intact. Hence, a subsequent debate evolved to 
address the relations between macroeconomic adjustments and expecta-
tions throughout the market economy.

A practical independence of monetary policy apart from political 
influence is easier said than done. First, spheres of political author-
ity apart from the Federal Reserve also possess interventionist influ-
ence upon monetary and macroeconomic outcomes. Second, political 
authorities can and do impose real pressures upon Federal Reserve deci-
sion makers despite supposed Fed independence. Last, Federal Reserve 
officials like all other market actors are subject to their own interests 
and political biases. In result, some substantial political influence upon 
monetary policy is inevitable and ought to be taken into consideration 
by any broader interventionist framework.

Because investors seek to profit maximize through time, mere expec-
tations of policy changes may suffice to reshape real macroeconomic 

2Friedman and Shwartz’s (1963) work also provided substantial historic empirics demonstrat-
ing the relatively strong role of monetary policy in shaping business cycles and macroeconomic 
outcomes.
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outcomes. Small errors of estimating future interest rates or interest 
rate changes can have large effects on profits and losses. Inversely, policy 
efforts may fall flat if market participants do not genuinely believe they 
will persist or yield real results. Furthermore, the timing of politics is 
a wholly different process from the real fluctuations of macroeconomic 
phenomena and or the real changing needs for monetary interventions. 
Current office holders can implement policies while imposing costs 
onto future regimes. Similarly, present office holders may bear the force 
of negative or positive perceptions still remnant from long-past policy 
changes. Hence, Friedman focused upon the unique implications sur-
rounding the “long and variable lags of monetary policy” (Friedman 
1965).

In short, the omnipresence of these incentive structures creates an 
environment wherein political decision-makers face loose and indi-
rect feedback regarding what macroeconomic problems exist, which 
interventions are effective, and how political constituents will approve 
or disapprove of outcomes. In stride, Friedman ceded the inevitability 
of political influence upon monetary pressure by conceptualizing and 
arguing for monetary rules to be framed as constitutional measures. 
Hence, Friedman is often summarized to have suggested an explicit 
constitutional amendment stipulating a constant 2% inflation rate. In 
short, it was believed that the benefits of reliability would outweigh the 
downsides of a fixed rate (Friedman and Goodhart 2003).

3. The Constitutional Challenge of Credible Commitments

Buchanan divided his framework of constitutional choice into two pri-
mary levels of analysis: the pre and post constitutional moments of deci-
sion-making. In other words, citizens face strategic incentives during 
ordinary post-constitutional processes within a relatively fixed setting of 
rules and enforcements, but they also face strategic opportunities during 
the rule making process itself or pre-constitutional moment (Buchanan 
1977; Brennan and Buchanan 2000 [1985]). Hence, any policy change 
wherein individuals can foresee personal losses from a new rule creates a 
challenge of consent, as the constituency of losers has little incentive to 
support the rule change.
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With regard to Friedman’s constitutional proposal for monetary rules, 
Buchanan’s dichotomy is most relevant. First, from the status quo con-
dition, political authorities face a pre-constitutional dilemma that may 
obstruct the potential of presumably “good” monetary rules from being 
accepted and implemented. If current rules, or a lack thereof, benefit 
particular interest groups at the expense of social wellbeing, then those 
groups are inclined to impede or redirect reforms towards “better” 
rules. Second, even if accepted and implemented effectively, monetary 
rules are specifically at odds with many basic incentives governmental 
bureaucracies face: to grow and expand fiscal, monetary, and executive 
authority when possible (Niskanen 1971). Effective rules require that 
those entrusted with enforcement authority be well inclined to abide 
and actually enforce the rules.

Buchanan’s insight thus refocuses the debates surrounding monetary 
policy towards the question of consistent enforceability. By what mech-
anisms of effective checks and balances might good monetary rules suc-
ceed in maintaining reliable expectations of credible enforcements. Or, 
more broadly, “what are the rules of rule-making?” (Buchanan 1987). 
In general, it is well acknowledged that organizational patterns matter 
(Williamson 1985) and that monopolistic hierarchies are more prone to 
rent seeking and capture than decentralized alternatives (Tullock 1967; 
Sah and Stiglitz 1986). Akin to the general market place, robust and 
adaptable institutional outcomes tend to coincide with more pluralistic 
and competitive environments (Ostrom 2005). Thus, the persistence of 
relative monetary stability can be attributed to the degree of effective 
jurisdictional competition in the global market for currencies.

Rule-Based Versus Discretionary  
Criminal Sentencing

The criminal sentencing debate between rules and discretion has a 
long and varied history. Current criminal sentencing practices and out-
comes have been commonly perceived as excessive for several decades. 
However, causal frameworks for understanding these trends are var-
ied, contested, and sometimes stand in contradiction to one another.  
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Both rule-based and discretionary policies have each been accredited 
for driving excessive imprisonments in America. Frankel (1972, p. 29) 
complained that “indeterminate sentences,” lead to longer incarcera-
tions and a vast prison growth. More recently, several writers blame the 
neoclassical paradigm and formal sentencing guidelines as a major cause 
behind increased incarceration rates.3

In their earliest stages, American colonies practiced the British sys-
tem of determinate sentences. Crimes typically carried a specific pen-
alty set by law (Friedman 1993). Thereafter, but still relatively early in 
American history, local judges were given far more discretion regarding 
punishment types and sentence lengths. During these latter colonial 
periods, the rehabilitation paradigm was widespread. It was believed 
that discretionary sentencing could help gauge punishments for the 
specific needs of criminals and their respective behaviors (Hirsch 1992, 
pp. 8–40; Rothman 1971, p. 49). Given the presumed roles of individ-
ual rationality and the potentials for incentive adjustments, excessively 
severe and sub-optimal punishments were recognized as socially dan-
gerous. If punishments are not gauged proportionately across mild and 
severe crimes, excessively severe laws encourage rather than deter crim-
inal behavior (Beccaria 1764; Bentham 1988 [1843]). Continuously 
adaptable punishments were seen as necessary to fit the unique condi-
tions of criminal behavior across diverse localities and individuals. Thus, 
the debates at this time paralleled later monetary debates in that they 
accepted a presumed potential for discretion to achieve proportionate 
outcomes. But, what sphere of political authority will most effectively 
leverage such discretionary punitive authority remained uncertain. 
Should criminologist and psychological experts design penalties, or 
should political authorities adhere to public opinion (Comment 1950; 
Wright 1999)?

The first practical shift away from discretion came late with the 
development of parole boards and probation agencies at the dawn 
of the twentieth century. By 1942 every state and the Federal govern-
ment utilized parole boards (Samaha 2005). Such was not intended as 

3Braithwaite and Pettit (1990), Christie 2000 [1993], Tonry (1996), and Garland (2001).
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opposition to judicial discretion per se, but these groups subsumed de 
facto sentencing authority from judges nonetheless, as they could release 
a prisoner early or change the type of penalty endured. Later the shift 
towards rule-based sentencing was more explicitly motivated against 
judicial power, as absolute discretion was seen as “terrifying and intol-
erable for a society that professes devotion to the rule of law (Frankel 
1972, p. 8)”. With few to no practical assurances against judicial bias, 
citizens had little reason to expect fair trials, stable rates of criminal 
deterrence, or consistent rectification when victimized. Crime rates and 
public opinions varied in stride; disjointed from policy trends and puni-
tive magnitudes (Flanagan and Longmire 1996). Hence, the abilities of 
individuals to strategically optimize their personal and political invest-
ments across private and public security efforts suffered from systemic 
uncertainty.

From the 1970s through the 1990s American criminal sentencing 
shifted strongly towards rule-based sentencing guidelines. Sentencing 
grids were a codified attempt to make the sentencing process objec-
tive and predictable across diverse localities. The federal government 
designed and imposed pervasive system of guidelines in 1984 and the 
vast majority of states followed suit with individual systems shortly 
thereafter. Sentencing grids design indexes of criminal history and indi-
vidual scales of criminal severity. Together these axes produce a formal 
and narrow sentencing range that judges are meant to stay within. There 
was no widespread opposition to the initial adoption of sentencing 
guidelines because previous paradigms had failed to produce signifi-
cant and tangible reductions of crime rates (Martinson 1974). But since 
their inception, sentencing guidelines have received wide spread criti-
cism, mixed results, and they have even been argued to have exaggerated 
disparity and prison growth.4 Commentators infer that sentences are 
higher than they otherwise would be without guidelines. Thus, recent 

4Klein and Steiker (2002), survey Thomson (1962), Nagel and Hagan (1982), Seidman and 
Zeisel (1975), Cook (1973), Wilkins et al. (1991), Nagel (1990), and Clancey et al. (1981) who 
all support sentencing guidelines as a response to disparity originating from judicial discretion. 
See also Campbell (1991) and Breyer (1988).
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Supreme Court cases have re-awarded discretionary power to federal 
judges in criminal cases.

The Long and Variable Lags  
of Sentencing Policy

The process of establishing socially efficient criminal justice policies 
confronts many of the same challenges as those inherent to the task of 
designing optimal monetary interventions. In short, both monetary and 
criminal justice policies similarly endure long and variable lags. Hence, 
the political processes of identifying real needs for criminal justice 
reform, designing effective interventions, and implementing real poli-
cies all suffer from imperfect incentives and weak feedback mechanisms. 
Thus, conceptually citizens have little reason to expect predictability or 
stability from the criminal justice system writ large. Again, akin to mon-
etary policy debates, a strong conceptual case can be made for formal 
codifications of criminal punishments via codified sentencing norms. 
However, the stabilizing effects of rule-based criminal sentences are eas-
ier to nominally implement than practically assure. First, the organiza-
tional structure of political decision making within the criminal justice 
system suffers long and variable lags comparable to monetary policy 
making. Second, the unique potentials for criminal justice authority to 
expand governmental size and authority lacks a credible commitment 
that fiscal and punitive contractions will be adhered to when needed. In 
result, the criminal justice system, much like monetary policy, conforms 
to a strong and persistence bias towards expansion and excess.

The long and variable lags of criminal sentencing policies stem from a 
variety of sources. Sentencing norms and outcomes can change through 
several procedural channels such new Supreme Court rulings, legis-
lated acts, sentencing commission decisions, local policy changes, law 
enforcement norms, and internal parole board statutes. First there exists 
a lag between the real need for reform on the one hand, and the rec-
ognition or discovery of that need on the other. Second, between the 
recognition of a supposed need for adjustments, the effective design 
of adaptive policies, and the final application of reforms, time must 
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pass. Lastly, time also passes between a policy’s inception and its actual 
effects.

The American criminal justice system is currently organized as a rela-
tively vertical hierarchy of decision making. This arrangement inevitably 
carries with it lags and delays in implementing reforms. Figure 38.1 is a 
visual diagram of the flow of decision-making and the feedback at play 
within all local criminal justice jurisdictions.

At the base of the hierarchy, is the general public represented by vot-
ers. Voters participate in elections and choose political officials who they 
infer to be most in line with their political interests. The dotted-line 
between voters and judges is meant to indicate that some states select 
judges by independent voting whereas other states select judges by polit-
ical appointment.

In the case of proportionate criminal punishment outcomes, vot-
ers would have to exert an explicit preference for a candidate con-
cerned with this issue over alternative political goals. This is unlikely. 
First, because criminal sentencing issues are often second seat polit-
ical concerns next to unemployment, economic welfare, health care, 
foreign policy etc. Second, the election process suffers from ration-
ally ignorant voters and political coalitions. Voters have little incen-
tive to be informed about political issues because they bear a direct 
cost significantly higher than their actual influence upon the election  

Fig. 38.1 The structure of decision making within American criminal justice
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(Congleton 2002). Special interest groups more easily resolve collective 
action problems, can vote in relative unison, and thus reap concentrated 
benefits for their particular coalitions while dispersing costs across the 
entire citizenry (Wagner 1989). Thus a motivated voter concerned with 
punitive proportionality would have to compete for coalition members 
amongst notably more popular political issues. Hence, the political pro-
cess reveals a status quo bias, because the costs of implementing politi-
cal reform are inhibiting to the creation of minimal winning coalitions 
to implement social change (Buchanan and Tullock 1962). The current 
political process expresses a bias towards growth and expansion in so far 
as special interest groups recognize direct incentives for punitive expan-
sion and excess. Such examples likely include police and correctional 
officer unions, professional prosecutors, along with material contractors 
for police and prison equipment.

At the next level of the decision-making hierarchy, elected officials 
appoint decision makers in several separate but related fields of criminal 
sentencing. This is represented in Fig. 38.1 by the three arrows stem-
ming from elected officials towards judges, sentencing commissions, 
and prosecutors. Different states rely upon different arrangements to 
structure their local criminal justice systems and the federal criminal 
court system has its own structure as well. In some states judges and 
sentencing commissions co-exist, which is to say judges reign over the 
trials of cases while commissions set formal rules that determine nar-
row possible ranges for judges to assign sentences within. States without 
commissions and guidelines award a greater role of discretion to judges. 
Hence the diagram labels the decision-making arrow from judges to 
case rulings as “discretion,” and the decision-making arrow from sen-
tencing commissions to guidelines and sentencing grids as “rules.” 
Prosecutors are another set of key decision makers when it comes to 
criminal sentencing. Through bargaining before and during the trial 
process prosecutors shape the real outcomes of criminal sentences. 
Though prosecutors are not necessarily awarded a de jure level of dis-
cretionary authority, they do carry a significant level of de facto power 
to bias sentencing decisions upwards or to circumvent the formal rule 
systems of sentencing guidelines with mitigating evidence—also biasing 
the level of criminal sentences upwards (Pfaff 2017).
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The process of political appointments allows for further time lags and 
systematic tendencies that depart from optimal criminal justice out-
comes. Once in authority an official has the opportunity and the incen-
tives to maximize the budgets of his particular bureaucracy (Tullock 
1965, pp. 120–220; Niskanen 1971). He is also inclined and capable 
to promote his private interests regardless of social welfare (Tullock 
1967). Available resources within the provision of criminal sentences 
get allocated apart from proportionate optimality—some are wasted as 
expended efforts to curry political favor, some are wasted as bureaucratic 
inefficiency, and some are captured for private interests.

Finally, the actual decision making of each of the three appointed 
official types takes time and erupts further systematic political interests 
at odds with proportionality. Actual cases can take several years from 
the initial application of criminal charges through the trial process, ver-
dict, and appeals and finally sentencing. Sentencing commissions have 
been known to take several years in order to formally be developed, 
meet with one another, agree upon a system of sentencing guidelines 
or sentencing grids, draft those proposals and finally implement them 
into stable policy. In fact the majority of states that have attempted to 
create sentencing grids out of sentencing commissions have failed to 
do so even after several years of deliberation (Tonry 1991). These long 
lags allow for opportunism and rent-seeking much like the process of 
political appointments in so far as they have been observed to bias the 
sentencing process upwards. As Zimring (1976) has noted “asking leg-
islators to develop fine-tuned sentencing standards offers an irresistible 
opportunity for political posturing and pandering to get-tough senti-
ments.” Lastly prosecutors use bargaining power to influence the actual 
outcomes of criminal sentences. As rational maximizing agents, pros-
ecutors seek to maximize their convictions and strategically offer high 
initial sentencing requests in order to induce plea-bargaining.

Notice that there is no significant difference between the incentives 
invoked under discretionary judicial sentencing compared to rule-based 
sentencing by commission guidelines. In both cases the actual results 
must be re-interpreted as feedback perceived by the voting public. The 
public can either accept the outputs of the criminal justice process or 
they can perceive a problem and express their own dissatisfaction.  
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In the case of the latter, individuals face significant costs to organize and 
express their refined political opinions. This process itself carries its own 
lag and systematic effects against proportionality.

These long and variable time lags suggest that rule-based crimi-
nal sentencing has some preferable potential to assure proportion-
ate outcomes. The time delays associated with criminal sentencing 
policies imply a bias that they will be either ineffective, or if effective 
unaccepted. By selecting stable and generally applicable rules, citizens, 
criminals, security entrepreneurs and even political agents would have 
a better estimation of future criminal sentencing policies and could 
therefore invest in long term production plans and allocations of crim-
inal justice resources to ensure that the level of criminal punishments 
reflected societal preferences as revealed by the market prices of those 
resources. Unfortunately so long as criminal justice institutions are 
arranged in similarly centralized hierarchies, decision makers face no 
self-enforcing constraint from breaking and perpetually reforming the 
allegedly established rules. The broader incentives for bureaucratic 
growth and expanded authority transcend temporal and practical needs 
for punitive reductions or fiscal constraint.

Conclusions

Theoretical arguments were surveyed from the debate within macroeco-
nomics regarding the potentials and limitations of rule-based relative to 
discretionary monetary interventions. Despite the presumed potentials 
of monetary interventions to maintain efficient economic output, the 
long and variable lags of monetary policies create a strong theoretical 
case that rules rather than discretions provide a superior environment 
for the maintenance of reliable expectations. Market actors need clear 
and reliable indicators of profitability via interest rates over time to plan 
accordingly. However, implementing effective monetary rules is easier 
said than done.

As Buchanan’s public choice approach brought to light, the organ-
izational authorities responsible for designing and enforcing mone-
tary rules are often one and the same. Given the extreme potentials for 
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capture and rent seeking embodied within monetary authority, nominal 
rules create and confront explicitly bad incentives for decision makers 
to abide and or enforce rules once in place. The challenge of effective 
monetary rule enforcement is ultimately about understanding how the 
organizational structure of constitutions promotes effective checks and 
balances.

Similar arguments were identified and summarized within the crim-
inal justice arena. Criminal sentencing policies are similarly charac-
terized by long and variable lags. Individuals living within any given 
criminal justice regime have unreliable sources of information and 
indirect incentives for investing private and political efforts optimally 
towards maintaining efficient and proportionate punishment outcomes. 
Regardless of the nominal commitments to rule-based or discretionary 
sentencing policies the incentives towards bureaucratic growth, rent 
seeking and capture are ultimately shaped by the consistently hierarchi-
cal structure of criminal justice decision-making.

This model accords to the available historical record. Criminal jus-
tice resource allocations and key phenomena like mass incarcera-
tion, over criminalization, and police militarization have persistently 
tended towards expansion despite wide variations of policy intents. 
Further research is needed to investigate and understand the relation-
ship between the organizational patterns of criminal justice institutions, 
political decision making within the criminal justice system, and pat-
terns of punishment outcomes across variously organized institutional 
settings.
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Reading James Buchanan’s 2005 essay “Afraid to be free: Dependency 
as desideratum” is profoundly depressing. Buchanan envisions a rather 
gloomy future, where despite the intellectual bankruptcy of socialism 
there will be a steady expansion of the sphere in which state control is 
exercised over individual choice. The incoherence between the political 
norms of classical liberal political systems and the fiscal burdens of the 
welfare state will increase to a breaking point where one or the other 
must be repudiated. To the extent this involves restricting the generality 
of welfare entitlements, these programs will be increasingly be seen as 
dispensations to particular factions, and contestation over the capacity 
for redistribution will increasingly dominate political life. “The increas-
ing corruption that must necessarily accompany any expanding range 
of collective-political control,” will, Buchanan (2005a, p. 20) suggests, 
“simply be tolerated and ignored”. The possibility for ‘repentance’ and 
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the aversion of fiscal apocalypse, he writes, is entertained (2005a, p. 20) 
“as much from a sense of moral obligation to believe that constructive 
reform is within the possible as it does from any realistic prognosis of 
elements which are discernible beneath the surface of that which may 
now be observed”. Any hope for classical liberalism as a political project 
in the current moment is in essence a profession of faith.1

Buchanan’s explanation is of even less comfort than his predictions. 
The source for this trend towards increasing collectivization of society, 
even in the face of the fiscal realities involved, Buchanan suggests, is the 
polity itself. Alongside the more familiar managerial, paternalist, and 
egalitarian justifications for exercising collective control over individ-
ual actions, Buchanan suggests an additional source of support, a desire 
for what he labels (2005a, p. 23) “parentalism… the attitudes of per-
sons who seek to have values imposed upon them by other persons, by the 
state or by transcendental forces.” Buchanan views this attitude as wide-
spread: “it seems evident that many persons do not want to shoulder 
the final responsibility for their own actions. Many persons are, indeed, 
afraid to be free.” Both to abdicate responsibility and to reduce uncer-
tainty, these individuals look to religion, community, and ultimately 
(following the Enlightenment) the State to stand in loco parentis. “For 
persons who seek, even if unconsciously, dependence on the collectiv-
ity,” Buchanan (2005a, p. 27) writes, “the classical liberal argument 
for independence amounts to negation.” The presence of a widespread 
parentalist fear of liberty, and the attendant consequences upon the 
political fortunes of liberalism is in part a failure of the intellectual class. 
Buchanan (2005a, p. 27) chastises “adherents of classical liberalism, 
and especially economists, [who] have not been sufficiently concerned 
with preaching the gospel of independence.”2 If Buchanan’s analysis in 

1It is possible that Buchanan’s description of the moral obligation as being ‘to believe’, which sug-
gests this interpretation, is an inadvertent misrepresentation of his position. What could be oblig-
atory is not belief as such, but rather to act as if one believed that reform were possible: to not 
withdraw from political and intellectual engagement. This obligation could flow from the need 
to forestall classical liberalism being extinguished in the kind of behavioral cascade Buchanan 
(1968a) worried could result from sufficiently large minority defections from a previously shared 
norm in “A Behavioral Theory of Pollution.”
2C.f. Buchanan’s similar charge in his essay from several years earlier, The Soul of Classical 
Liberalism (Buchanan 2000).
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‘Afraid to be free’ is correct,3 there is certainly cause for despair among 
proponents of classical liberalism regarding future institutional changes 
(though they might be obligated to believe otherwise, or at least appear 
to). More fundamentally, a substantial portion (possibly even the major-
ity) of humanity being afraid of their own agency would be a tragic fact 
about the human condition.

It is particularly troubling, in addition, coming from Buchanan’s 
pen. Should this change how we understand his view of individual 
choice as open-ended self-authorship, reflected in the poetic “Man 
wants liberty to become the man he wants to become” of ‘Natural and 
Artifactual Man’ (Buchanan [1978] 1999, p. 259)? Buchanan makes 
clear that he, personally, has not changed his position on the nature 
of choice and normative desirability of individual liberty. What has 
changed is an empirical judgment that “the thirst or desire for free-
dom, and responsibility, is perhaps not nearly so universal as so many 
post-Enlightenment philosophers have assumed” (Buchanan 2005a, 
p. 24). This includes Buchanan’s earlier thought as well, although he 
does not say so explicitly.4 Indeed, given how dramatic a reversal this 
represents from the classical liberal tradition, Buchanan offers us rel-
atively little insight into how he arrived here. Given the intentionally 
general and speculative nature of the essay, it is understandable that 
Buchanan does not recount his intellectual journey or provide more 
empirical perspective than to indicate a few suggestive circumstances 
from recent historical experience. However, their absence makes it 
difficult to evaluate the basis for a claim—viz. a widespread aversion 

3I would argue Buchanan’s diagnosis is incorrect, for reasons which would take another essay to 
develop fully. Two brief objections: (1) Buchanan’s notion of parentalism conflates desire to avoid 
consequences (the protective role of the parent taken on by the state) with the desire for mean-
ing and meaningful communities not predicated upon market interactions (the family outside of 
the parent/child relation, the church, etc.), simultaneously exaggerating the extent of the former 
and misunderstanding the nature of the latter (2) Buchanan both underestimates the continued 
relevance of paternalistic control over individuals and, in viewing dependency as a product of 
‘bottom-up’ desire to abdicate responsibility, does not account for the ‘top-down’ reinforcement 
of dependency not motivated by paternalistic substitution of elite preferences for those of others, 
but by a desire on the part of elites for others to be dependent upon them, another source which 
mitigates the extent to which we ought to view the ‘mass polity’ as motivated by a desire to abdi-
cate responsibility.
4A topic we will consider in more detail in the following sections.
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to the responsibilities of liberty—that would, if true, be of immense 
importance. Every perspective from which Buchanan could have been 
coming from is not equally amenable to, or deserving of, an extensive 
engagement.

One possible explanation would be to look at ‘Afraid to be Free’ as 
primarily an expression of general disaffection for the current state of 
affairs rather than an analytic turn in Buchanan’s worldview—‘you kids 
get off my lawn’, Buchanan edition. Were this the case we could dismiss 
the argument relatively comfortably. However, this is a difficult inter-
pretation to sustain. ‘Afraid to be Free’ is not an isolated outpouring of 
intergenerational scorn, but a continuation of Buchanan’s commentary 
on contemporary political life in the previous half-century, in which the 
assessment of the general mood of the electorate is a common motif. 
The remainder of this essay explores some of this preceding material, 
and builds upon it to suggest that ‘Afraid to be Free’ might be best 
understood as the result of Buchanan following the prescriptions of his 
own methodological recommendations regarding the potential role for 
economic science in public life.

Buchanan on Contemporary Political Life

While it would be odd to describe Buchanan’s work in public finance, 
public choice, and constitutional political economy as not ‘political’ 
in character, it only engages with the level of what might be thought 
of as day-to-day politicking intermittently. By his own admission, 
Buchanan was not particularly comfortable as a policy wonk, not-
ing (Buchanan 1971, pp. 8–9) that “personally, I find myself very 
unhappy when, by some miscalculation or oversight, I am forced into 
this [advocacy] role. My most embarrassing moments as a professional 
economist have been precisely those on the Washington scene where 
I have felt myself forced to take one side or the other on a particular 
policy issue, an issue about which I know very little, and where this 
ignorance was fully shared by all participants to the discussion.” As 
a result of this inherent unease, Buchanan’s major forays into policy 
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are (with a few exceptions5) episodic, in moments when the perceived 
need is sufficiently dire. The most dramatic illustration of this comes 
from Buchanan’s reaction to the social unrest of the late 1960s, the 
intensity of which was amplified by proximity, as his time on the fac-
ulty at UCLA coincided with the confrontation between the econom-
ics department and campus radicals including an attempted bombing. 
The most obvious product of Buchanan’s alarm and outrage at both 
the rise of violent radicalism and impotent university administration 
is his writing of Academia in Anarchy.6

Buchanan’s 1968 lecture “Can Public Funds Save Our Cities?” cap-
tures his impressions of contemporary events at their most despairing.7 
As a social scientist and economist, Buchanan suggests (1968b, p. 29), 
“I really feel like I am out of business… our whole reason for existing 
is really based on the presumption that men are rational and, at least 
within certain limits, behave rationally. We believe that as men we can 
sit down in an atmosphere of rational discussion and mutual tolerance, 
that we can try to convince each other, that we are at least tolerant  
enough to allow more discussion…. At present, however, I feel like I do 
not have any reason for existing; we seem to be in a world characterized 
by collective insanity rather than rational discussion…. In my own career 
and in my own lifetime the only time that I remember which affected 
me psychologically at all like this was 1941.” Buchanan notes that he  
had previously been optimistic about the individualistic, anti- 
authoritarian strands of the New Left. In his description of the 

5A few of these more isolated examples include Buchanan’s work as a consultant for the Council of 
Economic Advisors under Eisenhower and his participation in an ICC test-case dealing with pric-
ing in transportation economics in the late 1950s.
6The experience of the UCLA year may be the most significant influence upon the direction of 
Buchanan’s research program subsequent to his years at Chicago: beyond Academia in Anarchy, his 
theoretical papers during this period all have antecedent roots in the same events (discernable for 
instance in both A Behavioral Theory of Pollution and The Samaritan’s Dilemma), as does much 
of his work in the first half of the 1970s.
7Although this lecture was prior to his move to UCLA (which was pending at the time of his 
remarks), it was also prior to the election season the results of which, as we will discuss later, 
formed part of Buchanan’s shift towards renewed optimism over time.
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transition from that optimism to despair, he develops some of the key 
themes in Buchanan’s description of parental socialism in Afraid to be 
Free.8 Remarkably, those themes had previously been the core of an 
optimistic projection:

I have another talk that I have given to businessmen, business groups 
especially, that I call ‘The Death of the Second God.’ That has essentially 
an optimistic outlook, because I, for one, am happy that the second god 
is dead. By this I mean the nation state. The socialistic god is dead. No 
longer will people devote patriotism, loyalty, devotion to the nation state, 
and in a way this is healthy, given my basic value judgments. I had hoped 
that, given the death of this god, we might see the prospect of getting 
back to a rational, realistic attitude, where we could start talking about 
inventing and creating new institutions, where we could channel many 
of these underlying elements of the New Left and related movements into 
something that would be meaningful; some return, hopefully, to some-
thing like eighteenth century rationality. But I have now changed my out-
look and I think we may be plunging straightforwardly into chaos.

We are really searching for a new Jesus. I am not a historian, I am not 
a historical scholar, and I defer to those who are more expert than I; but 
there must be many, many parallels between the Roman world in the cen-
tury before Jesus and now. It seems to me that we as a people (and this 
applies to the Western world generally and not only to America) are des-
perately searching for a new God, one that will take on responsibility. We 
do not want to use our own critical intelligence. We are refusing to use 
our own critical intelligence. What we want to do is shift responsibility. 
We want to adopt or to find some new God that will be a decision rule 
for us. We want to shift everything off and say, ‘You take the lead and I 
will be committed.’ (Buchanan 1968b, p. 30)

However, other work suggests that Buchanan’s view was not that a 
generally illiberal populace had flooded into the academy, but rather, 
as he expresses in his 1970 essay “The ‘Social’ Efficiency of Education,” 
that the radicalism within the universities was at risk of leaking out 

8The connection between these two essays does provide some support for the ‘Get Off My Lawn’ 
interpretation. Yet the rhetorical intensity present here is missing from Afraid to be Free.
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into society at large. Education, particularly the academy, Buchanan 
(1970a, pp. 655–656) suggests has always been inherently subversive: 
“Here is the institutional location for the free spirits, for the intellec-
tual gadflys, for the heretics of all ages. The advantages of unrestricted 
freedom to follow ‘truth where it may lead’ were secured precisely 
because the potential excesses were contained, so to speak, in the intel-
lectual cocoon that was the university… The ‘ivory tower’, the ‘walls 
of ivy’, the ‘groves of academe’—these are not idle metaphors. They 
accurately describe what the university was supposed to be in its ideal 
type image as it formed a part in an ordered society. In this protected, 
cloistered educational process, students could, and did, examine, adopt 
and espouse almost all conceivable heresies.” Society tolerates and sub-
sidizes this safe harbor for dissent, Buchanan (1970a, p. 658) explains, 
because it provides “a useful social function. It allowed for, and encour-
aged, open criticism of and overt dissent to prevailing value standards 
and existing institutions…. Reform was accomplished by allowing the 
heretic to advance revolutionary notions, well contained within the aca-
deme, which might then be pragmatically translated into practical pol-
icy improvements.”

The stability of this arrangement rests upon the assumption that the 
institutions of the social order are sufficiently powerful to be able to dic-
tate the terms of engagement with academic criticism. For Buchanan, 
society’s ability through the family, the church, and the law, to compel 
individuals to conform to existing values is key to understanding the 
stability of a social order based upon classical liberalism despite wide-
spread opposition to its basic tenants among intellectuals throughout 
the nineteenth and twentieth centuries. “As they operated,” Buchanan 
explains (1970a, pp. 654–655), “at least until the middle of this cen-
tury, the functional role of these institutions was one of preserving and 
enforcing the rules of civil order….In all three institutions, the fear of 
punishment, once instilled, led to habitual patterns of behavior which 
embodied adherence to established rules.” As the ability of these insti-
tutions to engage in this compulsion erodes, individuals are increasingly 
able to act in society at large upon the oppositional and subversive ideas 
tolerated previously only within the academy. This, Buchanan contends 
(1970a, p. 653), may be the cause of the increasingly disruptive nature 
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of the university: the students, no longer deterred by other social insti-
tutions, “are acting out, in word and deed, what they have been taught 
in classrooms from elementary schools through the university postgrad-
uate schools, what they have seen on their television screens, what they 
have read in the newspapers, from the underground rags through the 
New York Times.”

The relationship between the academy and society once these institu-
tional stabilizers have ceased to function changes dramatically. The sup-
port offered by the public for the academic sphere that was previously 
an investment in the vitality of the overall system are now social contri-
butions towards their own annihilation. The natural response Buchanan 
suggests (1970a, p. 660) is for those contributions to cease: “If society 
does not think that it is getting its money’s worth from the educational 
processes as they exist, if the admitted advantages of free inquiry are 
more than outweighed by the negative effects of direct political action 
by militant groups centering their headquarters on the nation’s cam-
puses, why not simply close down the universities?” Buchanan’s expla-
nation (1970a, p. 660) for the general public’s reluctance in this case is 
not based in any disagreement with the diagnosis, rather “despite all of 
his misgivings… he acquiesces in the continuing deterioration that he 
sees all about him [because] economic affluence has placed modern man 
in what I call the ‘Samaritan’s dilemma’. He is simply unwilling to force 
those who refuse to join the system to exist wholly outside the system. 
He is quite willing to allow for the existence of parasites… this is essen-
tially what the student class has already become.” The general public, in 
this account, is not avoiding responsibility but in an excess of charity, 
preventing others from bearing the responsibility for their own (socially 
destructive) activity.9

Buchanan was concerned that the general public’s passivity towards 
academic unrest would be catastrophic but simultaneously observed a 

9Exactly how blameworthy the charitably motivated but socially harmful choices by the 
Samaritans are in Buchanan’s view is unclear. That university administrators had, by their com-
plete and total failure to resist campus radicals forced this dilemma onto the general public per-
haps mitigates their culpability, as might be inferred from the dedication of Academia in Anarchy 
‘To the Taxpayer.’
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growing electoral opposition to yet further expansion of government 
spending—a ‘taxpayer’s revolution’. Along with Marilyn Flowers, 
Buchanan (Buchanan and Flowers 1969, p. 349) suggests that “some-
thing other than the ancient and continuing complaint of a reactionary 
minority seemed to have appeared,” for which they both offer a frame-
work to describe the taxpayer’s disequilibrium position with respect 
to the current supply of public goods and suggest possible sources of 
that disequilibrium. “Perhaps the most plausible source of the taxpayer 
revolt,” in their analysis (1969, p. 354), “is found in the shift in the 
subjective terms-of-trade between public goods and private goods, 
terms-of-trade that describe the utility function of the representative 
members of the community.” Taxpayers could come to believe that 
they are no longer getting what they are paying for, due to decreases 
in quality (as an example, they cite university education), or dissat-
isfaction with the distribution of benefits. They note (Buchanan and 
Flowers 1969, p. 355) that “budgetary reallocations aimed at making 
public services more fully available to those ‘in need’ may cause taxpay-
ers not qualifying under the selective criteria adopted to man the barri-
cades. The partially-observed emphasis on the replacement of generality 
with selectivity in the distribution of public service benefits provides, in 
itself, one source of taxpayer discontent,” one which as we saw before, 
Buchanan remains concerned about in Afraid to be Free, 35 years later. 
Their conclusion (Buchanan and Flowers 1969, p. 359) stresses they 
did not aim at “presenting and testing any particular set of hypothe-
ses concerning the apparent shift in attitudes of American taxpayers 
toward the fiscal structure,” but as this wording suggests, Buchanan 
viewed such a shift as having already taken place. The change in public 
attitudes may be inadequately reflected in adjustments to public spend-
ing however, as “individual taxpayers may be a in a position precisely 
analogous to that faced by potential public-goods beneficiaries in the 
world drawn in the Galbraithian image. In the latter world of excess 
collectivization, however, few economists have found it useful to stress 
the comparable necessity for governmental, political action aimed at 
reducing budgetary expansion. The argument is symmetrical.” This is 
more than simply a rhetorical point, as it returns as part of the analyti-
cal scaffolding for Buchanan’s perspective in the following years.
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Buchanan articulates that perspective most fully in the short essay 
“Political Economy and National Priorities, A Review Essay of the 
Economic Report of the President and the Annual Report of the Council 
of Economic Advisers.” (Buchanan 1970b) Of particular interest to 
Buchanan in these reports is the introduction of an explicit discussion 
of ‘national priorities’ in a way that is basically explanatory: “the under-
lying theme is that we had best forget the romantic dreams of some inex-
haustible source from which all ‘needs’ might be met” (Buchanan 1970b, 
p. 487). While appreciative of this recognition “after years of Kennedy-
Johnson big talk,” Buchanan faults the absence of “a more explicit and 
positive political program along with its economic rationale…. This 
amounts to saying that the initial economic report of the Nixon Council 
is not political enough ” (Buchanan 1970b, p. 487, italics original). The 
previous reports from the Kennedy and Johnson administrations were 
written with a clear intent to serve as advocacy for the administration’s 
preferred economic policy reflected, to Buchanan, (1970b, p. 487) that 
their authors “understood the function of the agency and the office 
more thoroughly.” In contrast, Buchanan (1970b, p. 488) points to the 
“surprisingly neutralist stance” in the report’s making the observation 
that choices regarding national output have costs, and that differences 
of opinion regarding those choices are resolved through the democratic 
process, without expressing an opinion for what those choices should be 
and advancing a policy program for reflecting them. The timidity of the 
report, Buchanan suggests, is more reflective of the professional econo-
mists involved in its production rather than an accurate reflection of the 
economic policy ambitions of the Nixon administration: “The Council’s 
Report is, I think, an honest reflection of these economists’ own views. 
The hiatus lies in the fact that their views are not, or may not be, at all 
representative of these of the majority of the votes in the Republican 
camp. The Council, both in its membership and in its senior staff, mir-
rors an economic philosophy that is moderately, and modestly, ‘conserv-
ative’ within the halls of academe and the pseudo-intelligentsia of the 
media. It may, however, be far from the median value position of the 
American voter” (Buchanan 1970b, p. 491).

“It does not take an expert in political dynamics,” Buchanan (1970b, 
pp. 488–489) comments, “to recognize that a rotating membership 



39 Diagnosing the Electorate …     913

characterized by the contrasting attitudes of the Heller [Kennedy] and 
the McCracken [Nixon] reports will bias results in favor of programs 
advanced by the liberals. If the Council of one administration-party 
presents plausibly defensible arguments in support of specific expan-
sions in federal programs only to be followed by a Council of an alter-
native administration-party that does little more than emphasize the 
opportunity cost of too-rapid change, we shall surely get a step-function 
expansion and in those particular programs that the more courageous 
leadership advances.” The Council of Economic Advisors’ equivocations 
prevent it from serving as a potential source of political/entrepreneur-
ial action intended to overcome the collective-goods problem of budget 
reductions. Along with generating a generally increasing level of govern-
ment expenditure over time, which is problematic on its own, it rep-
resents a structural breakdown in the turn-taking features of cyclical 
majorities. For Buchanan the election of Richard Nixon was a decision 
by the electorate between competing priorities: The ‘silent majority’ 
“may want something more than a mere de-escalation of rhetoric. It 
may want disengagement internally as well externally. It may be fed up 
with the federal bureaucracy. It may be skeptical of continued attempts 
to convert the American taxpayer into a beast of burden to be residually 
saddled with the overload costs of programs dreamed up by professional 
intellectuals. Such ‘may be’s’ may be real. Experience with state-local 
bond and tax referenda and with federal and state-local tax legislation 
in 1969 and 1970 suggest that they are” (Buchanan 1970b, p. 489). 
The taxpayers were revolting, but the intellectual support and political 
agenda of that revolution were ill-served when, “in their zeal to satisfy 
their professional colleagues in economics… the Council members 
have forgotten their necessary identification with a Nixon presidency” 
(Buchanan 1970b, p. 487).

The validity of this entire critique depends upon the accuracy of 
Buchanan’s assessment of the overall disposition of the electorate, as he 
recognizes (1970b, p. 492): “I should allow for the possibility that my 
own reading of the tea leaves of current American politics reflects the 
private and personally eccentric prejudice of one who hopes that the 
silent majority does, in fact, exist.” The landslide victory for Nixon in 
1972 was strong evidence in favor of the reality of the silent majority. 
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As it became increasingly clear over the course of 1973 that Watergate 
had crushed any hopes for a major economic policy initiative, even if 
it did not ultimately result in a change of administration, Buchanan’s 
concern shifted away from the present political moment.10 Buchanan’s 
concerns regarding American politics shifted towards the broader struc-
tural problems responsible for the discontinuity between the expressed 
preferences of voters and the resulting policy outcomes.

Arguably, even before the writing was on the wall with respect 
to Watergate, there may have not been much cause for optimism. 
Buchanan’s argument implied it would be difficult to translate even 
overwhelming electoral results into institutional reforms in the con-
tinued absence of a political/intellectual cohort able to operationalize 
that sentiment into a policy program. More than merely a paucity of 
advocates, popular sentiments regarding the desire for a reduction in 
government as reflected in the results of democratic decision-making 
were subject to outright hostility among the overwhelming majority of 
intellectuals. Another defect in the timidity of the Nixon Council of 
Economic Advisors, Buchanan (1970b, p. 491) argues, is that it “lends 
support to the arrogance of the intellectual elitists who deny that eco-
nomically legitimate arguments can be presented for the ‘other side.’ 
The elitist will be confirmed in their judgements that only they have the 
direct line to the fountain of truth, and that the boobs and bigots who 
make up the great electorate should be ignored to the maximum feasible 
extent.”11

Buchanan’s efforts in late 1973 and 1974 at institutional entrepreneur-
ship reflected in his project on “The Third Century” (Buchanan 1973) 

10At least on this particular analytical margin: his criticism of public debt as a macroeconomic 
lever, concerns regarding campus politics, and his work in public finance with policy relevance all 
continued in parallel to the work at issue here.
11For an essay critical of economic reports from 1970, this essay is of remarkable contemporary 
salience (would this quotation have appeared out of place in a discussion of Brexit?). Buchanan 
also gestures towards the potentially corrosive effects on political legitimacy resulting from a fail-
ure of a change of administration to result in any change in policy outcomes: “must [the voter] 
conclude that an ‘establishment’ really does run things for us all and that no genuine change can 
be expected from political party rotation? Must this voter, if he exist, agree then with the new 
barbarians whose own naïve prejections[sic] of an ‘establishment’ seem to be spun from pure fan-
tasy?” (Buchanan 1970b, p. 489).
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are explicitly grounded in this diagnosis of both the underlying prefer-
ences expressed in the electorate and the mechanisms that frustrated their 
realization.12 The widespread disagreement with the electorate within 
the academic and intellectual spheres left the sort of intellectual- political 
advocacy required to promote a political program underprovided by the 
groups specialized in doing so. This role could be filled by an organ-
ized counter-intelligentsia, but this organization faces difficulties. Chief 
among the factors complicating this effort is the prevalence within the 
academic and intellectual spheres not only of disagreement with the elec-
torate, but a temptation to conclude (perhaps on the basis of an absence 
of intellectual and academic proponents…) that any view which does 
agree with the people is presumptively illegitimate, and therefore that 
any group organized on the basis of those views must be of nefarious ori-
gin and purpose.13 Although the specific organizational form Buchanan 
proposed under the ‘Third Century’ frame (which would have included 
significant public prizes and the formation of a newspaper in one iter-
ation, among other ideas) never came to pass, Buchanan’s diagnosis of 
the composition of the electorate and the need for countervailing intel-
lectuals certainly would have again appeared vindicated by the Reagan 
Revolution.

Buchanan’s relationship with the Reagan administration was sur-
prisingly distant, both from the perspective of outside observers given 
Buchanan’s prior contact with Reagan as governor of California and 
the prevalence of his students within the administration, and no doubt 
to Buchanan as well. In remarks published in 1988 (Buchanan 1988, 
pp. 32–34), Buchanan comments that he was approached by the tran-
sition team for ideas as to early reforms and suggested a commission on 
reform of the Federal Reserve and monetary authority in general, which 
despite initial interest did not materialize due to the staunch opposi-
tion of Arthur Burns. Additionally, Buchanan, although not always 

12The introductory materials Buchanan composed for this project begin with a series of premises 
and implications which summarize the perspective discussed in the preceding essays.
13This kind of interpretative framework can lead to perverse results, such as that an effort to organ-
ize a movement of like-minded individuals to counteract a counter-majoritarian tendency in 
American political and social institutions is attacked as anti-democratic.
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successful, sought to avoid using his receipt of the Nobel Prize as a basis 
for political statements.14 Buchanan’s thought across a wide range of 
topics evolved or changed direction over the intervening fifteen years 
between the middle of Watergate and the close of the Reagan adminis-
tration, of course, including an increasing emphasis upon constitutional 
political economy as the appropriate vehicle for constraining political 
activity. The desires of the ‘silent majority’ and the Reagan revolution 
were simply unattainable purely via post-constitutional politics: if they 
were, Buchanan (1995, p. 348) notes, “there might be some expecta-
tion that, with electoral rotation, those who stand for fiscal integrity 
might eventually replace those who are fiscally profligate. However, such 
expectation could only be utopian. The fault lies not in ourselves, as 
participants in the ordinary politics of modern majoritarian democracy, 
but in the structural rules within which this politics takes place.” In ret-
rospect, Buchanan (2005b) suggests that the Reagan era was a missed 
opportunity for constitutional reform to fiscal rules.

Conclusion: Buchanan as ‘Political Economist’

Afraid to be Free represents both a continuation and a departure from 
his prior observations on contemporary politics. It continues the under-
lying intellectual project involved, one pursued from the perspec-
tive of a ‘political economist’ as diagnostician of the political situation 
in the sense Buchanan developed in his “Positive Economics, Welfare 
Economics, and Political Economy” (Buchanan 1959 [1999]). This 
aspect of his work is one often downplayed (not least by Buchanan him-
self ) compared to his contributions as predictive scientist or moral phi-
losopher. The Political Economist, in contrast to the role assumed by 
the conventional welfare economist as advisor to the omniscient fiscal 
brain, Buchanan (1959 [1999], p. 195) argues should describe someone 

14The Nobel Prize itself was also a cause of some rustled feathers: again given the intellectual con-
nections, there had been an unspoken expectation that Buchanan would be invited to the White 
House in recognition of his award, but this took place only quite belatedly. When that point 
finally arrived, Buchanan declined the invitation due to the ongoing Iran-Contra scandal.
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whose “task is that of diagnosing social situations and presenting to the 
choosing individuals a set of possible changes. He does not recommend 
policy A over policy B. He presents policy A as a hypothesis subject to 
testing. The hypothesis is that policy A will, in fact, prove to be Pareto-
optimal.” Society as a whole provides the test conditions, as Buchanan 
(1959 [1999], p. 196) explains: “Propositions in political economy find 
empirical support or refutation in the observable behavior of individ-
uals in their capacities as collective decision-makers—in other words, in 
politics.”

Advancing a policy as a proposed Pareto-improvement ought to 
presuppose understanding the consequences of that policy,15 but 
explanation of the likely effects is insufficient for a political economic 
hypothesis, which must also include the claim that those effects are val-
ued by those considering the policy. “In a sense,” Buchanan notes (1959 
[1999], p. 207) “the political economist is concerned with discovering 
‘what people want’.” Political economics can remain a strictly positive 
endeavor of the same status as scientific economics, despite that positive 
content, coming as it does as proposals for public policy, making the 
line between analysis and advocacy often difficult to assess. Along with 
the political economist’s hypothesis of ‘social diagnosis, therefore pol-
icy A’, there is policy advocacy which Buchanan (1959 [1999], p. 208) 
describes as “beyond the area of ‘positive political economy, there may 
be room for the individual to serve in a normative capacity as an espe-
cially well-informed citizen. Here his own ethical evaluations may be 
explicitly introduced… but this behavior must be sharply distinguished 
from his professional role, either as positive economist or as political 
economist.” The imperfect extent to which Buchanan adhered to this 
distinction in the work considered here is indicative of the difficult and 
perhaps impossible nature of this task. One might suggest that the act 
of advancing a political-economic hypothesis in this sense cannot help 

15Although, as Buchanan (1971, p. 6) noted among his criticisms of macroeconomists, even this 
was not always the case (i.e. “Macroeconomists simply do not know what the tradeoffs are, much 
less what proper social weights are to be placed on the conflicting objectives for national policy”).
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being a contribution to the political dialogue, no matter how carefully 
value-free the analytics.

Although part of this same project of political economics, the 
descriptive analysis Buchanan provides in Afraid to be Free departs 
from much of his past work. As documented in the previous section, 
Buchanan earlier viewed particular institutional features of the con-
temporary political environment as frustrating the ability to imple-
ment existing popular demand for reductions in the size and scope of 
collective control. In Afraid to be Free, the preferences of the general 
populace are instead one (and possibly the most important) source of 
demands for collective control.16 This is not purely an ad hoc rever-
sal to his position from the depths of 1968: following the approach 
of the political economist as Buchanan himself describes, the failure 
of the Balanced Budget Amendment in the middle of the 1990s, for 
which he was certainly both political economist and normative advo-
cate, was evidence against the underlying hypothesis regarding social 
values upon which the policy was offered. That individuals are Afraid to 
be Free, therefore, might be understood within Buchanan’s perspective 
as the unwelcome but possible conclusion from experience. Although 
perhaps simply acting on the basis of his moral obligation to believe, 
Buchanan did continue to treat even this perspective as a provisional 
hypothesis. “Perhaps,” he comments, (2005b) “the culture of depend-
ence is so entrenched in public attitudes that a large and cumbersome 
nonproductive welfare state remains in prospect [despite constitutional 
reforms] . The test should be carried out, nonetheless, before propos-
als are advanced that reflect abandonment of the fundamental demo-
cratic faith.” There remains, Buchanan suggests (2005c), “a residue of 
understanding that government should live within its means, that per-
sons should be treated equally, and that government should not inter-
fere with our liberties.”

16As well as presenting a new hypothesis regarding the preferences of the electorate which, as 
empirical claim is of significant for his prior political economic proposals, the bulk of his analysis 
is of the underlying causes for the (new, or perhaps newly recognized) state of the world.
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Introduction

James Buchanan’s contribution to economics in general, and  public 
choice in particular, cannot be overstated. Many works  examine 
and discuss Buchanan’s contributions. Buchanan’s most noted 
 contribution—for which he received the Nobel Memorial Prize in 
Economic Sciences—was “his development of the contractual and 
constitutional bases for the theory of economic and political decision- 
making” (https://www.nobelprize.org/nobel_prizes/economic-sciences/
laureates/1986).

Buchanan’s focus on political players as rational actors, his focus on 
institutional arrangements, and his distinction between the constitu-
tional level and the postconstitutional level, enabled him to provide a 
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novel framework for understanding the political world. The Calculus 
of Consent, which he wrote with Gordon Tullock, is considered one of 
the most influential works in public choice. Much of the attention the 
Calculus of Consent receives is for the importance it places on rules that 
determine the process for setting the rules (Romer 1988). However, one 
of the most interesting insights in the Calculus of Consent has to do with 
decision making under majority rule, and specifically on the market for 
votes, or logrolling. Our goal in this chapter is to add a specific context 
through which to view Buchanan’s contribution to the field of public 
choice—focusing on Buchanan’s influence on one of his most promi-
nent students and a pioneer in his own right of another field (experi-
mental economics)—Charles Plott.

Charles Plott is the William D. Hacker Professor of Economics and 
Political Science at Cal Tech. He pioneered the field of experimen-
tal public choice, developing and executing a variety of novel experi-
ments and experimental methods in the 1970s. His focus throughout 
his career has been on finding the principles that govern behavior as 
guided by institutions in general, either occurring naturally or con-
structed in laboratory settings (Plott 2001). His work has been shaped 
by a belief that both general economic laws of market behavior exist 
and a belief that such laws govern behavior in social settings that are 
not traditionally viewed as markets. The main thrust of Plott’s work has 
been to discover whether these laws can be observed in simple economic 
laboratory experiments. At Caltech, Plott founded the Laboratory for 
Experimental Economics and Political Science (EEPS), which serves as a 
model for experimental economics labs around the world. Plott’s recent 
work has focused on designing information aggregation mechanisms, 
and on experimenting on complex systems that can operate successfully 
in situations that often result in market failures (http://www.hss.caltech.
edu/content/charles-r-plott).

In this paper we discuss Buchanan’s contribution in the narrow 
domain of understanding committee voting under majority rule. We 
then go on to discuss Plott’s seminal experimental work on the topic 
that sparked a wave of public choice experimental work. However, 
given Plott’s claims that Buchanan influenced him significantly, it 
is puzzling that his work with Morris Fiorina explores a question  

http://www.hss.caltech.edu/content/charles-r-plott
http://www.hss.caltech.edu/content/charles-r-plott
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outside of those which Buchanan and Tullock found interesting. We 
suggest several ways to resolve this tension. Our chapter concludes by 
discussing a lacuna in the experimental public choice literature in which 
Buchanan was particularly interested—logrolling, or vote trading.

Buchanan’s Contribution to Collective 
Decision-Making

Buchanan and Tullock’s main focus in the Calculus of Consent, as their 
subtitle makes clear, is developing logical foundations for constitutional 
democracy. In developing their conceptual framework, Buchanan and 
Tullock make clear their application of methodological individualism in 
the realm of politics, and the value of framing the political sphere as a 
type of market that consists of political decision makers motivated by 
their own private interests (Haight et al. 2011). Using this foundation, 
Buchanan and Tullock analyze collective decision-making.

In collective-decision arrangements unanimity insures the least impo-
sition of society on individuals but comes at great decision-making costs. 
The other extreme of dictatorship comes at little decision-making costs 
but allows society to impose large costs on individuals. No rule is opti-
mal for all situations. Nevertheless, only unanimity can achieve Pareto-
optimality. This leads Buchanan and Tullock to propose unanimity as 
necessary at the constitutional level, since it provides legitimacy to the 
rules. The high decision-making costs of unanimity is thus only required 
at the constitutional level, allowing for less costly decision-making to 
be used thereafter. While the book is replete with novel and interesting 
ideas, we focus here on what Buchanan and Tullock say regarding deci-
sion making under simple majority rule. The reason we do so (as will be 
made clearer in §2) is to explore the influence Buchanan (and Tullock) 
had on Plott’s subsequent experimental research.

For the purpose of discussing decision making under simple major-
ity rule, Buchanan and Tullock assume the existence of a constitution 
that provides the background for group decision making. Further, they 
assume the individual is motivated by his own interests and to maximize 
his own expected utility. Buchanan and Tullock begin by focusing only 
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on cases in which an individual chooses directly among alternatives of 
collective action. They view such a model, however, as having limited 
applicability to natural environments, suggesting that it might be rele-
vant only to cases such as New England town meetings.

Buchanan and Tullock discuss decision making under simple major-
ity rule as a single shot game only as a prelude to an issue about which 
Buchanan and Tullock have greater interest—collective decision mak-
ing over time. This interest is due to the importance they attach to the 
interactions among voters in a repeated game setting. In particular, they 
find it more insightful to analyze decision-making rules in terms of the 
results they produce over an extended period of time rather than within 
a single shot game. Viewing the collective decision-making process as 
extending over time gives rise to an analysis that one-shot models can-
not recognize—the potential for gains from trade.

Recognizing that individual votes are scarce resources highlights 
their economic value. Viewing this value in the context of time 
enables an analysis of vote trading, or ‘logrolling’ as distinct from 
‘immoral’ or ‘corrupt’ behavior. Since each individual vote has eco-
nomic value, a market will emerge unless a strong prohibition, either 
legal or moral, against such trade exists. Ultimately, Buchanan and 
Tullock are primarily interested in analyzing voting rules when vote 
trading, or ‘logrolling,’ can occur. This, they believe, will offer a much 
more realistic and useful analysis of the collective decision-making  
process.

To demonstrate the limits of a one-shot voting game, Buchanan 
and Tullock suppose that a group is required to make only a single 
decision— how to divide manna from heaven. The group consists of five 
members and a constitution dictates that collective decisions be made 
by simple majority rule. In this case Buchanan and Tullock argue that 
whatever group of three individuals forms a coalition first will be the 
de facto decision makers. By using this example Buchanan and Tullock 
show that voting rules can be viewed as a means of rationing, one which 
might distribute the goods in a way that is unrelated to individual eval-
uations, and consequently will not maximize overall social utility.

In fact, Buchanan and Tullock believe that concentrating on sin-
gle issues, taken one at a time and separately, for example the way  
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Downs (1957) and Black (1958) have done, may not be particularly 
helpful when trying to analyze the choice of voting rules themselves:

These contributions [by Downs and Black] have been important ones, 
but the political process has been drastically simplified by concentration 
on single issues, taken one at a time and separately. Such an approach 
appears to have only a limited value for our purpose, which is that of ana-
lyzing the operation of voting rules as one stage in the individual’s con-
stitutional-choice problem, that of choosing the voting rules themselves. 
(Buchanan and Tullock 1999, p. 132)

Plott’s Early Experimental Work on Majority 
Rule Decision Making

Charles Plott was one of James Buchanan’s most prominent gradu-
ate students at the University of Virginia. His first appointment was at 
Purdue University, and he is currently the Edward S. Harkness Professor 
of Economics and Political Science at Caltech. He was a central figure 
in what was at the time the fledgling field of experimental economics. 
A key focus of Plott’s research has been on finding the principles that 
govern behavior as guided by institutions in general, either occurring 
naturally or constructed in laboratory settings (Plott 2001). His work 
has been shaped by a belief that both general economic laws of market 
behavior exist and a belief that such laws govern behavior in social set-
tings that are not traditionally viewed as markets. The main thrust of 
Plott’s work has been to discover whether these laws can be observed in 
simple economic laboratory experiments.

In several papers in which Plott reflects on his own past influences, 
he discusses Buchanan in detail. In all of these he is clear that Buchanan 
was a significant influence both on him and on experimental public 
choice more generally. In Plott (2012), Plott discusses the Calculus of 
Consent and how Buchanan and Tullock were open to institutions being 
constructed in any form (not only those that maximize the social good). 
This openness allowed Buchanan and Tullock to consider the perfor-
mance of different decision procedures. Plott (2014) states:
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The importance of the ‘‘rules of the process’’ had an enormous influence 
on the development of laboratory experimental methods. As someone 
who was deeply associated with the transition from the very first, I appre-
ciate the opportunity to report on the subtle ways in which public choice 
theory contributed to the basic science and my participation along the 
way. (Plott 2014, p. 332)

While much attention was paid to procedures and methods in devel-
oping experimental work, “an equally large part was focused on institu-
tions, which clearly reflected the influence of Buchanan and what would 
be latter be called the constitutional political economy strand of Public 
Choice research” (Plott 2014, p. 341).

Plott adds that “[t]he development of experiments in the early 1970s 
was driven by curiosity about the power of institutions to shape col-
lective choice, much of which was stimulated by the work of James 
Buchanan and Gordon Tullock together with the broad issues of public 
choice and political science” (Plott 2014, p. 351). According to Plott, 
his experiment with Levine (Levine and Plott 1977) demonstrated the 
critical role institutions and procedures, such as agendas and agenda for-
mation, play in determining the final outcome. This kind of experiment 
provides evidence that theoretical models that emphasize, in this case 
the centrality of agenda setting, are useful models (Plott 2012, p. 297). 
Nevertheless, Plott admits that he does not know whether “Buchanan 
and Tullock share that view, but in classes and in discussions with grad-
uate students, neither hesitated to allow the conversation to wander off 
into the hypothetical and imaginary. Indeed, the Calculus of Consent is 
built on that methodology” (Plott 2012, p. 298).

One of Plott’s most influential papers, an experimental work on major-
ity rule decision making, was conducted early in his career. In their sem-
inal paper “Committee Decision under Majority Rule: An Experimental 
Study” (a description used by McKelvey and Ordeshook [1990]). Fiorina 
and Plott examine in a laboratory setting the decisions a committee 
makes under majority rule (Fiorina and Plott 1978). Interestingly, how-
ever, this work does not investigate what Buchanan considered to be of 
particular value—how vote trading, or logrolling, works.
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In their experiment, Fiorina and Plott create the following simplify-
ing conditions:

a. There is no uncertainty about the consequences of any decision;
b. There is no indifference or lack of personal interest on the part of 

committee members;
c. The committee uses majority rule but little or no additional formal 

procedure such as an agenda; and
d. There are no caucuses or extra-committee meetings among members 

of the committee.

What Fiorina and Plott actually did was create five-person committees, 
induce preferences for outcomes among the committee members, and 
give them a decision rule—majority rule (578). They then ask whether 
there is a model which will predict the decision of a group under these 
conditions (590). What they find is that if an equilibrium exists and 
preferences are strongly held, the committee’s choice is predicted by the 
model’s equilibrium.

But when Fiorina and Plott set out to conduct their experiment, they 
were not expecting such a result:

In all candor, we suspected that formal models of committee processes 
had little to recommend them other than logical rigor. This negative pre-
sumption went by the board rather quickly-after a few pilot experiments. 
Some of the models actually appeared to work. Thus, our task changed 
from the easy one of generating negative results to a more difficult and 
painstaking one of determining why some models work, and when. 
(Fiorina and Plott 1978, p. 590)

Fiorina and Plott do clearly recognize that their one-shot game might 
miss out on important aspects of bargaining in committees:

[I]f the committee decision is regarded by the members as only one stage 
in a sequence of games, might behavior in the committee reflect strategic 
considerations from the larger game? If so, a model which explains the 
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behavior in the larger game might produce implications for the commit-
tee stage which differ substantially from those implied by models success-
ful in explaining the processes of isolated committees. (593)

This is one of the limitations of the experiment. Fiorina and Plott agree 
that:

One can gradually (and carefully) complicate a research design to make 
it more analogous to real-world political processes. By doing so, we can 
determine whether the complications destroy the applicability of models 
which work in simpler contexts.

When considering their own work, however, Fiorina and Plott do not 
consider their work to be irrelevant to the real-world context, merely that 
it might be only a first step, and additional experimental work is needed.

Despite Plott having been a student of Buchanan’s, despite his claims 
to be significantly influenced by Buchanan, despite his working on deci-
sions under majority rule early in his career, and despite his recognition 
that treating committee decisions as part of a multi-shot game might be 
a better model of the real-world, there is reason to be skeptical regarding 
whether Buchanan and Tullock’s Calculus of Consent influenced Plott’s 
experimental work. In particular, because Buchanan and Tullock skip 
quickly past one-shot collective decision games, it seems that Fiorina 
and Plott’s paper sheds very little light on Buchanan and Tullock’s main 
area of interest. Where then, is evidence for the influence of Buchanan 
on Plott? In the next section we discuss the move from theoretical mod-
els to laboratory experiments and discusses several possible explanations 
for this apparent puzzle.

From Models to Experiments

Plott considers laboratory experimental methodology as inherently rele-
vant to developing the theoretical principles in public choice because it 
allows one to test whether these principles work in a simple and con-
trolled setting:
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While laboratory success by no means implies field study success for a 
model, laboratory failure raises grave doubts about a model’s applicabil-
ity in field studies. Thus, while we reject the suggestion that the labora-
tory can replace creative field researchers, we do maintain that it can help 
them decide which ideas deserve further consideration. (576)

This was not, at the time, nearly as obvious to many in the economics 
community as it might seem today. Chris Stramer made this abundantly 
clear through some quotes he collected from prominent economists 
(Starmer 1999):

[U]nfortunately, we can seldom test particular predictions in the social 
sciences by experiments explicitly designed to eliminate what are judged 
to be the most important disturbing influences. (Friedman 1953, p. 10)

It is rarely, if ever, possible to conduct controlled experiments with the 
economy. Thus economics must be a non-laboratory science. (Lipsey 
1979, p. 39)

Economists … cannot perform the controlled experiments of chemists or 
biologists because they cannot easily control other important factors. Like 
astronomers or meteorologists, they generally must be content largely to 
observe. (Samuelson and Nordhaus 1985, p. 8)

One of the weaknesses in the claim that the social sciences are sciences 
at all is their inability to conduct controlled experiments. Physicists can 
create vacuums, chemists can establish sterile environments, even doctors 
can conduct blind trials. But economists, sociologists, political scientists 
and those who study management find their subject matter will never 
stand still. (Kay 1997)

Plott takes laboratory experiments as primarily aimed at refuting 
hypotheses made by different public choice theories. In Plott (1979), he 
discusses what he calls the “fundamental equation”:

The problem Plott raises is that obtaining information about the differ-
ent elements of the fundamental equation outside of the laboratory set-
ting is “very difficult, expensive, and sometimes impossible to uncover 

Preferences � institutions � physical possibilities = outcomes



930     G. Hersch and D. Houser

the historical situations against which the relative accuracy of compet-
ing models can be gauged” (139). Instead, one can turn to laboratory 
experimental methods, which can help overcome some of these chal-
lenges. To do so requires relying on two axioms that are inherited from 
economics:

1. The behavior of various modes of organization is independent of the 
sources of preferences as long as the preferences themselves remain 
unchanged.

2. The relationship between outcomes, preferences, and institutions is 
(supposed to be) independent of the nature of the social alternatives.

When these two axioms are combined with the induced value theory 
(Smith 1976), it follows that the fundamental equation can be studied 
in the laboratory.

To understand the move Plott made from models to experiment it 
is helpful to turn to the philosophy of economics literature regarding 
the relationship between models and theories. Mäki argues that for all 
intents and purposes, economic experiments and economic models 
(depending on the literature, ‘theories’ might also be an adequate term 
to use) play a similar role in the process of economic science (Mäki 
2005). The central difference between experiments and models is that 
experiments rely on material manipulations to achieve the requisite iso-
lation for maintaining control whereas models do this through a reli-
ance on an explicit a set of assumptions.

Morgan, by contrast, argues that the ontological difference between 
models—which are artificial worlds meant to represent a phenome-
non in the real world—and experiments—which capture a version of 
the real world within an artificial laboratory environment—leads to an 
epistemic advantage for experiments in our ability to draw inferences 
from them to the real world (Morgan 2005). Guala adopts a similar 
position to Morgan’s, emphasizing that both theoretical models and 
laboratory experiments in nonlaboratory sciences (such as economics) 
““stand for” the target systems of interest,” and both require an exter-
nal validity hypothesis regarding their relationship to the target system 
(Guala 2005).
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The extent to which models and experiments are similar and different 
has direct implications for what is required when moving from theo-
retical models of the kind Buchanan and Tullock develop, to the type 
of laboratory experiments that Fiorina and Plott design and implement. 
One way to understand this move is as an expansion of the potential for 
independent action by the players. In a theoretical model the actions 
a player chooses is deductively given by the assumptions of the model. 
The move to an experimental setting expands the freedom the players 
(now real humans) have in choosing their actions, or their “agency”. 
In a laboratory experiment players are not constrained to those actions 
normally understood as rational, self-interested, and utility maximizing. 
However, this expanded freedom comes at the expense of experimenter 
control. In particular, it becomes less clear in relation to formal models 
whether players understand and are motivated by the rules of the game 
(Santos 2009).

Interestingly, Plott clearly states that Buchanan and Tullock were 
influential in the development of experimental methodology, not only 
in experimental public choice, but in general:

The new approach to laboratory experimental methods was constructed 
on public goods so the generalization to experiments with externalities 
existed at the very base… Much of modern experimental methods in eco-
nomics and political science was influenced by the Calculus of Consent. 
(Plott 2012, p. 297)

This only emphasizes our puzzle. Considering the purported influence 
Buchanan had on experimental public choice in general and on Plott 
in particular, why would Plott conduct experimental work focused on a 
question that Buchanan thought had not much value, rather than con-
ducting experiments on issues in which Buchanan had interest?

A first possible explanation is that single-shot games offered Fiorina 
and Plott low hanging experimental fruit. While a repeated game might 
be a more realistic representation of the way in which committees make 
decisions under majority rule, it is clearly easier to design an experi-
ment in which there is only a single instance of interaction rather than 
a repeated one. Since prior to Fiorina and Plott’s experiment there were 
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no laboratory experiments testing committee behavior under the con-
ditions Fiorina and Plott examined, a single-shot game experiment was 
sufficiently novel to not only produce a publishable paper, but to pro-
duce a highly influential one. In view of this, it is sensible that Fiorina 
and Plott would first grab the low hanging fruit. What this explanation 
fails to address is why would Fiorina and Plott not then go on to pick 
the slightly higher hanging fruit if they recognize the potential impor-
tance of examining more complex scenarios (593). Of course, there 
might be a whole host of reasons for this, be it insufficiently novel in 
their eyes, institutional obligations, or other more interesting research 
each had in mind.

This leads us to a second possible explanation—it might simply be 
that Plott was developing his own independent experimental research 
agenda. This explanation is plausible given that one of Fiorina and 
Plott’s chosen models is that of Voting Equilibrium, which was intro-
duced by Black (Black 1958; Black and Newing 1951) and formally 
developed by Plott in an early theoretical paper (Plott 1967). While 
Plott thanks Buchanan in (Plott 1967), he does devote an entire paper 
to develop formally a model that Buchanan did not view as hav-
ing much value. Evidently, Buchanan and Plott disagreed regarding 
the relative importance of Black’s work. Of course, since Buchanan 
was thanked by Plott in that paper, it is reasonable to assume that 
Buchanan’s comments, regardless of his view of the relative importance 
of the research project, were valued by Plott as he developed his own 
ideas leading to that paper.

A third possible explanation is that a technological barrier prevented 
Fiorina and Plott from working on vote trading—the main topic of 
interest in majority decision making for Buchanan. Such a barrier 
might exist due to the fact that experimental economics was still in its 
infancy in the 70’s, and experimental methods to test some economic 
models were neither well understood nor well designed. It is clear 
that in their specific paper Fiorina and Plott turn to laboratory exper-
iments in order to resolve the competition “between closely related 
but competing general principles” (Plott 1979, p. 141) regarding the 
best model of committee decision making under majority rule in a 
single-shot game. But at the time there were also competing models of 
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vote trading. In 1981 Ferejohn reviews the then current state of theo-
retical literature on vote trading and laments the status of theoretical 
work on vote trading (Ferejohn 1974). Ferejohn’s discussion of work 
by Bernholz (1973), Coleman (1966), and Wilson (1969), among oth-
ers, implies that it would have been useful to resolve experimentally 
competition between competing theories in the context of vote trading 
as well.

More importantly, Mckelvey and Ordeshook published their experi-
mental results on vote trading (Mckelvey and Ordeshook 1980) merely 
two years after Fiorina and Plott’s (1978) paper. This suggests that it was 
not a technological barrier that prevented Fiorina and Plott from work-
ing on vote trading. Mckelvey and Ordeshook were testing an apparent 
paradox, raised by Riker and Brams, that while logrolling is individu-
ally advantageous for the traders, the sum of trades is disadvantageous 
for everybody (Riker and Brams 1973). Mckelvey and Ordeshook do 
not find support for Riker and Brams’s claims. Bearing in mind the 
dangers of committing a false dichotomy, one could view Mckelvey 
and Ordeshook findings as giving a little support (however miniscule) 
to Buchanan and Tullock’s claims regarding the efficiency enhancing 
nature of logrolling.

Finally, and perhaps most compellingly, we might simply trust Plott’s 
words, as noted above:

In all candor, we suspected that formal models of committee processes 
had little to recommend them other than logical rigor. This negative pre-
sumption went by the board rather quickly-after a few pilot experiments. 
Some of the models actually appeared to work. Thus, our task changed 
from the easy one of generating negative results to a more difficult and 
painstaking one of determining why some models work, and when. 
(Fiorina and Plott 1978, p. 590)

This type of statement is somewhat unusual within the context of a sci-
entific contribution. Perhaps they included this because Plott had been 
substantially influenced by Buchanan, so much that he (and Fiorina) 
felt that a quick easy paper was available by running experiments that 
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would cast doubt on one-shot models of collective-decision making, 
thus offering a clear path to future research in more sophisticated envi-
ronments. If that was the intent, then perhaps the above statement can 
be understood as something of an apology to Buchanan. An explanation 
that Plott undertook this in an effort to show Buchanan correct, and 
was surprised to find otherwise.

Experimental Work on Vote Trading

In view of the above, it is interesting to inquire how scholars should 
evaluate the usefulness of a single-shot game model of majority rule. Are 
Buchanan and Tullock right that such a model is of little use, or are 
Fiorina and Plott, following Black and many others, correct in seeing 
the utility of these models? In fact, the vast experimental work on elec-
tions and committee decisions under majority rule games makes clear 
that this is an area Buchanan and Tullock seemed too quick to dismiss 
(McKelvey and Ordeshook 1990; Ordeshook 1997; Palfrey 2009). But 
the sparsity of experimental work on vote trading offers a puzzle. Vote 
trading, as Buchanan and Tullock and other conceive of it, clearly offers 
a worthwhile topic of analysis, yet very few (predominately Mckelvey 
and Ordeshook, and later Casella with coauthors), have devoted atten-
tion to it.

Vote buying in its various forms has received much attention in 
experimental work, but the concept of vote trading as logrolling has 
not. There is some experimental work on the topic of vote buying/
selling (Dekel et al. 2008, 2009), though this work does not address 
trading among the voters themselves. There is also work on vote buy-
ing and selling for money (Casella et al. 2014), though again different 
from a focus on logrolling, which entails trading votes in one election 
for votes in another. Two experimental papers on vote trading as logroll-
ing are (Mckelvey and Ordeshook 1980) from almost four decades ago, 
and (Casella and Palfrey 2016), a working paper. This paucity of work 
is in itself surprising, as the concept of logrolling is obviously of great 
interest.
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One possible reason for this lacuna in the literature was raised by 
Casella et al. (2012). Casella et al. argue that a market for votes differs 
from classic markets since votes are indivisible, they have no intrinsic 
value, votes held by one voter can affect the payoffs to other voters, 
and payoffs are discontinuous at the point at which majority changes. 
Since there has been so little theoretical work on vote trading since the 
early 1970s there is no reason to expect experimental work to develop 
as well. As Ferejohn puts it: “The recent literature on logrolling or vote 
trading has been quite long on intuitive argument and carefully con-
structed examples, and short on general theorems” (Ferejohn 1974,  
p. 1). This points to the lack of sufficiently developed theoretical models 
of vote trading. Buchanan and Tullock’s model is insufficiently developed 
to provide clear guidance on how one might develop such experiments. 
Ferejohn discusses this lacuna in the 1980s, yet the lacuna remains.

This, then, is a puzzle, this time with respect to Buchanan and 
Tullock’s influence on experimental public choice—why has the topic 
of logrolling, which they find as interesting and important as they do, 
not sparked relatively little theoretical or experimental activity? We are 
certain and Buchanan and Tullock would agree that there remains much 
space for more work to be done in this area.
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The most fundamental economic questions of the 1940s centered 
on the merits of economic planning. Planning captured the attention 
of Alvin Hansen, Oscar Lange, Abba Lerner, Erik Lindahl, Edwin 
G. Nourse, A. C. Pigou, Lionel Robbins, Herbert Simon, and Jan 
Tinbergen; the number of articles on planning constituted “a virtual 
epidemic” (Neal 1940, p. 246). Some, such as Frank Knight, considered 
planning nothing more than an “appealing synonym for state socialism” 
(1946, p. 451). Alfred C. Neal warned that “the road to dictatorship 
may well be paved with the good intentions of economic planners” 
(1940, p. 254). In Road to Serfdom, Friedrich von Hayek foresaw that 
abandoning the competitive market system for planning would have 
dire political consequences (1944). Barbara Wootton responded with 
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Freedom Under Planning (1945); J. M. Clark proposed Alternatives to 
Serfdom (1948).1

The planning debates cast a long shadow over economic theory and 
practice, and nowhere was it more obtrusive than in considerations 
of fiscal policy. Many found it difficult to disentangle the two—the 
“‘partial planning’ in fiscal policy” (Neal 1940, p. 247).2 Though most 
often associated with Hansen, fiscal policy in the United States largely 
emerged out of the public finance literature and considerations of tax-
ation, government spending, and public debt. Fiscal policy remained 
enmeshed within public finance well through the 1950s, providing the 
backdrop of James M. Buchanan’s education in economics and early 
years of public finance practice.

To better understand Buchanan’s views on fiscal policy and on the 
economics of John Maynard Keynes (Buchanan 1958, 1959, 1962; 
Buchanan and Wagner 1977; Buchanan et al. 1978), I examine 
Buchanan’s graduate training in public finance and fiscal policy as well 
as his early work in fiscal federalism. Two important themes emerge. 
First is the striking influence of Henry C. Simons, “a radical and firm 
supporter” of participatory democracy (Taylor 1948, p. 652). Simons’ 
influence on Buchanan has often been obscured by that of Frank 
Knight, Knut Wicksell and Antonio de Viti de Marco. But it is at the 
intersection of fiscal policy and public finance that Simons’ role can best 
be seen. Second, Buchanan’s treatment of Keynesianism and fiscal pol-
icy must be understood within the context of the choice between “rules 
versus authorities.” Beginning with his 1948 dissertation, Buchanan 
consistently emphasized the importance of incorporating democratic 
processes directly into economic models rather than relying on omnisci-
ent and benevolent social planners or other authorities.

2Richard Musgrave’s work, for example, was characterized as “a ‘planning approach’ in public 
finance” (Neal 1940, p. 247).

1According to Knight, Wootton’s book “combines informed good sense and real wisdom with 
superficiality and pretentious (one might almost say, fraudulent) irrelevance, economic and polit-
ical—all presented with verve and charm” (1946, p. 451). Hayek’s view, according to Wootton, 
“seems hardly to amount to more than the statement that socialized planning is ‘irrational’ 
because it is incompatible with the free market determination of prices” (1935, p. 348).
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Though some such Bradley Bateman worry that “from top to bot-
tom, Buchanan and Wagner get it wrong as regards John Maynard 
Keynes” (Bateman 2005, p. 186; see also Bateman 2007; Subrick 2007), 
this mistakes Buchanan’s interest and emphasis. As Buchanan argued, 
“our critique of Keynesianism is concentrated on its political presuppo-
sitions, not on its internal theoretical structure” (Buchanan and Wagner 
1977, p. 5).3 While the correctness of textual interpretations has a role 
in the history of economic thought, the debate over fiscal policy goes 
well beyond its mechanics and questions of the accuracy of various read-
ings—for example, whether Keynes actually advocated for on-going 
deficits. Rather, discussions of fiscal policy reveal how the larger con-
text of the post-war period shaped economic thinking. Fiscal policy was 
part of a fundamental discussion about how to delineate the appropri-
ate boundaries of the economic role of government and the necessity 
of planning. Interwoven into this story is a related discussion about 
democracy—its meaning, its operationalization, and its relation to the 
market economy. That was what interested Buchanan.

Fiscal Policy, Public Finance, and Planning

Fiscal policy emerged from the turmoil of the Great Depression and 
Second World War, to become “the central topic” in economics (Hansen 
1945, p. 382), “the vital center of attention” (Buchanan 1958, p. 20). 
Many notable public finance scholars worked at the intersection of fis-
cal policy and taxation, including Robert Murray Haig (1938), Richard 
Musgrave (1939, 1941, 1945, 1948), Paul Samuelson (1942), Carl 
Shoup (1943), and Henry Simons (1942b, 1945). Mabel Newcomer’s 
book combined Taxation and Fiscal Policy (1940). Richard Lindholm 
authored Public Finance and Fiscal Policy (1950), “a comprehensive 
text exploring all the fields usually covered in an undergraduate course 

3“We are not interested here in examining either the logical coherence or the empirical validity of 
the description of the national economy that is embodied in this most basic of Keynesian models. 
Our emphasis is on the attitudes of those who accepted such a model of economic reality as the 
ground upon which to construct policy prescriptions” (Buchanan and Wagner 1977, p. 82).
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in public finance” (Newcomer 1950, p. 685). Musgrave’s (1959) classic 
public finance textbook set the task for government as “allocation, distri-
bution and stabilization,” devoting a quarter of the book to public debt, 
the liquidity aspects of fiscal policy, fiscal dynamics and growth.

An important subset of this research existed at the juncture between 
public finance, fiscal policy, and welfare economics (Homan 1932; 
Lutz 1935; Leland 1937; Pigou 1948), what Walter Salant et al. (1948) 
referred to as the “pure theory of fiscal policy.” Musgrave’s (1939) criti-
cism of the voluntary exchange theory of public goods as presented by 
Erik Lindahl (1919) provides a classic example. Musgrave concluded 
that economic planning was the preferred solution to the difficulties of 
estimating collective demand, the compulsory nature of taxation, and 
the complications of pricing public goods. The article was well-debated 
in the planning literature over the next several years (Neal 1940; Simon 
1941; Musgrave 1941). It was this discussion that provided Buchanan’s 
entrée into professional public finance, as he sought to rehabilitate the 
voluntary exchange theory as a democratic solution to the problem of 
public goods (Buchanan 1949).

Fiscal Policy at Chicago4

To understand Buchanan, it is first necessary to understand the place 
of fiscal policy at Chicago in the 1940s. Throughout the 1930s, Jacob 
Viner, Lloyd Mints, Knight, Simons and other members of the “old 
Chicago School” had propagated their own particular approach to mon-
etary policy as a response to the Great Depression, largely eschewing 
fiscal policy proscriptions and New Deal spending plans (Buchanan 
2010; Burns 2016; Nerozzi 2009).5 Though holding a deep antipathy 

4Parts of this section were published as a plenary talk (see Johnson 2018b).
5Simons’ “monetary-fiscal doctrines were very individual, neither traditional nor currently pop-
ular, and in one sense radical (extreme or drastic). Their general quality may be gathered even 
from the ‘Laissez Faire’ pamphlet just discussed—readers familiar with that will recall its advocacy 
of the one hundred percent reserve idea, and a fixed quantity of money. But the present volume 
offers a much fuller and better presentation of his entire position in this field, in four additional 
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for economic planning and limitless deficit spending, the Chicago econ-
omists did accept limited counter-cyclical deficits to counter deflation. 
Their support, however, was conditional on the requirement that debts 
be retired as immediately as possible (Samuels 2005).

Simons’ course on the “Economics of Fiscal Policy” (EC 361) 
debuted in the midst of the Great Depression, the same year as his A 
Positive Program for Laissez Faire (1934a). In that “frankly propagandist 
tract,” Simons (1934a, pp. 1 and 2) argued that the most fundamen-
tal economic problems were monopolization and mistaken regulation. 
The role of the state should be to establish the rules of the game and 
to create institutions that would allow for markets to work efficiently. 
Recommended policies included “the maintenance of competitive con-
ditions in industry; the control of the currency (of the quantity and 
value of the effective money); the definition of the institution of prop-
erty (especially with reference to fiscal practices” Simons 1934a, p. 3). 
In this, Simons was in agreement with Knight, who emphasized the 
careful delineation of “rules of the game” as an antidote to technocrat 
planning (Knight 1946, p. 451).6

Having completed Knight’s price theory course during the win-
ter quarter of 1946, Buchanan enrolled in Simons’ fiscal policy course 

6Simons has routinely confounded historians’ ability to clearly summarize the positions of the 
“old Chicago School.” It was perhaps these seeming inconsistencies that led Buchanan to relegate 
Simons to the fringe of his consciously identified influences. Taylor (1948, p. 652), attempting 
to summarize Simons, stated that his “‘Credo’ is his strong advocacy of a marked reduction of 
existing inequalities of wealth and power, to be achieved through sufficiently progressive taxa-
tion, appropriate governmental spending for mass education, public health, consumer subsidies, 
etc., and through anti-monopoly policies—not through direct regulation of wages, prices, and 
profits or ‘interference’ with the ‘free market system.’ His peculiar faith that highly progressive 
taxation and redistributive fiscal policy as a whole, in complete contrast with governmental efforts 
to influence wages, prices, etc., for the same egalitarian purpose, need have no harmful effects at 
all on the vigorous functioning of the business economy, is a piece of economic theory I would 
question here if I had the space. But it is one of many evidences that his heart lay with ‘the peo-
ple,’ not with ‘the interests’”.

essays: ‘Rules versus Authorities in Monetary Policy’—the ‘key’ article in this group; ‘Hansen on 
Fiscal Policy—a vigorously hostile, critical review of Professor Hansen’s Fiscal Policy and Business 
Cycles; ‘On Debt Policy’—a short paper on the federal debt problem; and ‘Debt Policy and 
Banking Policy’” (Taylor 1948, p. 654).
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in the spring as part of the sequence for specializing in public finance 
(Buchanan 2007, p. 70). The course description promised

A study of fiscal practices with reference to (1) booms and depressions 
(budget-balancing), (2) distribution of income (inequality), and (3) compo-
sition of the national income (incidence). The latter weeks will be devoted to 
study of particular kinds of taxes, especial attention being given to problems 
of income taxation.7

Assigned readings included Simons On Debt Policy (1944), his Rules 
Versus Authorities in Monetary Policy (1936), his critique of the 
Beveridge Program (1945) and his Personal Income Taxation (1938). 
Also on the list were several works by Hansen; one can imagine Simons 
treatment of Hansen’s “monumental misconceptions” (Simons 1942a, 
p. 44). Compared to Hansen’s fiscal policy seminar at Harvard, Simons 
placed significantly more emphasis on public finance and significantly 
less on unemployment policies and business cycle theory. In fact, 
Simons believed that “the sooner we quit talking about cycle theory as a 
major field of inquiry, the better” (1942a, p. 163).

Buchanan matriculation in Simons’ fiscal policy course was coinci-
dent with the roll out of the Employment Act of 1946. The act rep-
resented the culmination of a decade-long shift in economic thinking, 
enshrining the idea that “…economies were not self-correcting but 
needed constant government guidance to avoid the twin perils of 
depression and hyperinflation” (Buchanan and Wagner 1977, p. 13). 
Nothing could have been further from Simons’ position on national 
economic management, which identified “the real enemies of liberty” 
as “the naïve advocates of managed economy or national planning” 
(Simons 1934a, p. 10).

Simons’ views on fiscal policy can be best understood in his opposi-
tion to Hansen and policies like the Employment Act. Simons disliked 

7University of Chicago. (1945, June 15). Announcements: The College and the Divisions, Sessions of 
1945–1946, XLV(7), 219. The readings list of Simons’ 1946 fiscal policy course can be found 
at Irwin Collier’s Economics in the Rearview Mirror. Available at http://www.irwincollier.com/
chicago-henry-simons-last-course-fiscal-policy-1946/.

http://www.irwincollier.com/chicago-henry-simons-last-course-fiscal-policy-1946/
http://www.irwincollier.com/chicago-henry-simons-last-course-fiscal-policy-1946/
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Hansen’s proclivity to historical analysis, his lack of empirical evidence, 
and his reliance on so-called “real” factors that eschewed recourse to 
“purposive action or policy” (Simons 1942a, p. 45). Devoting thirty 
pages in a “vigorously hostile, critical review” (Taylor 1948, p. 641) 
designed to “bury” Hansen’s Fiscal Policy and Business Cycles, Simons 
complained of his “preposterous,” “irrelevant and misleading” theories 
(Simons 1942b, pp. 165 and 166). Simons was not more kind to the 
“sophistries…propagated by Mr. Keynes” (1938, n. 23).

Simons (1943, 1944, 1945, 1946) saw two dangers in the sus-
tained public debt of the post-war period. The first was the obvious 
and well-identified risk of inflation. The second was more insidious, 
the danger to democracy arising from governmental policies enacted 
by bureaucrats rather than voters or their elected officials. To protect 
against both, Simons proposed the dramatic and speedy retirement of 
war debt in a manner that was transparent to voters and where the dis-
tribution of the burden could be clearly identified (1944 and 1946). He 
argued that “it is essentially improper and undemocratic (Schachtian) 
to confuse issues by proposing and using a miscellany of debt forms”, 
arguing that there is never “any sense in an elaborate structure of federal 
debt” (1944, p. 356). That deficit financing was opaque to voters was 
particularly problematic for democracy. In the end,

We might have lower morbidity, valuable public assets, a larger tax base, 
and other good things to show for it. But the magnitude and the rate of 
increase of internal debt is a measure of political instability and exposure 
to revolution. We cannot indefinitely and continuously add to the trans-
fer of obligations of our political system without jeopardizing political 
order. (Simons 1942b, p. 174)

As a companion course, it is difficult to imagine one that would rein-
force the lessons of Knight’s price theory course more effectively, par-
ticularly for someone like Buchanan who “had always been anti-state, 
antigovernment, antiestablishment” and who placed a “high residual 
value on individual liberty” (2007, pp. 5 and 72).

The lurking authoritativeness inherent in fiscal policy was a recur-
ring theme in Simons’ writings. Simons emphasized the danger of the 
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deferral of policy-making to technocrats; the central problem was that 
it separated decision-making from both democratic process and public 
input. Simons claimed

There is imminent danger, however, that actual governmental policies 
will undermine irreparably the kind of economic and political life which 
most of us prefer to the possible alternatives. This danger manifests itself 
mainly…in measures and policies which involve delegation of legislative 
powers and the setting-up of authorities instead of rules. (Simons 1936, 
p. 2)

Always a favorite soapbox, Simons believed that the “in this simple 
distinction,” between rules and authorities, “lies the choice between 
democracy and fascism, between freedom and authority” (1934b, 
p. 797). The theme was reprised in Simons EC 360 public finance 
course (Simons in Samuels 2005) as well as his Economic Policy for a 
Free Society (1948).8

Worried that “Hansen favors large abdication of fiscal powers by 
Congress in favor of special agencies and their experts” Simons saw too 
much room for technocrats to “use the powers for consolidating their 
own position and that of their patron faction” (1942b, pp. 179–180).

What [Hansen] proposes, if you will, is collectivism via fiscal policy or fis-
cal stabilization whose implementation is promiscuous socialization, let-
ting functional minorities do their worst until the socialized sector, grown 
too large to live parasitically and irresponsibly, itself cries out for protec-
tion. (Simons 1942b, p. 181).

In fact, “the liberal creed demands the organization of our economic life 
largely through individual participation in a game with definite rules. 
It calls upon the state to provide a stable frame-work of rules within 

8“There remains one point which has not been properly emphasized, namely, that genuine liberal 
reform must aim primarily at explicit changes in the rules of the economic game and must mini-
mize reliance on control or regulation through nominally administrative bodies with large discre-
tionary, policy-determining powers” (Simons 1948, p. 322, n. 13).
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which enterprise and competition may effectively control and direct the 
production and distribution of goods” (Simons 1936, p. 1). Rather than 
relying on experts, Simons argued that “only with rules of policy can 
common national interests be protected against minorities” (Simons 
1942b, p. 179). Buchanan would turn this idea on its head and argue 
that only with rules—such as Wicksellian unanimity—could minorities 
be protected from majorities in a democratic system.

Fiscal Equity in a Federal State

Buchanan’s dissertation considered Fiscal Equity in a Federal State 
(1948).9 Two articles emerged from the project. Buchanan (1949) 
extended the continental-European literature on benefit taxation and 
voluntary exchange; Buchanan (1950) provided a fairly traditional 
treatment of federalism and fiscal equity as a problem of resource allo-
cation (Feld 2014; note that Buchanan 1951 and 1952a extend his 
argument for fiscal federalism).10 In the dissertation, Buchanan wrestled 
with whether “this fiscal problem of the federal state”—fiscal disparities 
across subordinate units—can “be resolved within the political frame-
work given” (1948, p. 3), e.g., within the existing rules of the game. 
Buchanan argued that it was indeed possible and outlined a federal-
ist system based on states’ rights and revenue sharing. He claimed his 

9It is not clear why Buchanan chose this topic for his dissertation. One can speculate that the 
ambitious and motivated Buchanan, anxious to get started, chose the topic during his first quar-
ter at Chicago while enrolled in Simeon Leland’s State and Local Taxation course. Leland had 
been central member of the New Deal group at Chicago in the 1930s, whose expertise was in 
the problems of the coordination of fiscal units in a federalist system. In one instance, however, 
Buchanan seems to self-reflect on “the pedestrian parade of factual detail which often epitomizes 
the published doctoral dissertation reflects the forced mating of reluctant author and uninspiring 
material” (1958, p. v).
10The departure of Leland for a deanship at Northwestern followed by the death of Simons, all 
during the spring quarter of 1946, left Buchanan with Roy Blough as the only possible disserta-
tion advisor in public finance. Though Simons had held a high opinion of Blough as a practicing 
economist and supported bringing him onto the Chicago faculty, Buchanan was less impressed, 
failing to share Blough’s interest in the technical details of administering policy (see Johnson 
2014). For a more detailed exposition of Buchanan’s education at Chicago, and Johnson (2018a) 
on Blough’s approach to economics.
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philosophy “follows in the ‘Nineteenth Century Liberal’ tradition that 
government should be based upon the rule of law, that it should operate 
in a limited and well-defined area, and that the directions made by gov-
ernment over the economic life of a nation should be general and not 
particularistic” (1948, p. 18). In the corresponding footnote, Buchanan 
(1948, p. 18) noted “the general position taken in this study concern-
ing the role of government in the economy follows that expressed by 
the late Professor Henry C. Simons. Cf. A Positive Program for Laissez 
Faire. ”

More political economy than public finance or welfare econom-
ics, Buchanan considered Jeffersonian and Hamiltonian theories of the 
federal state and whether governments necessarily tend toward central-
ization of power, including continuously increasing control over the 
economy. Given the backdrop of the New Deal and Second World War, 
as well as the corresponding rise of economic planning, Buchanan wor-
ried about the political implications of reduced economic freedom that 
come from the concentration of economic activity with the federal gov-
ernment. Despite the claims by planners, Buchanan argued that “effi-
ciency is neither the sole ideal nor even one of the most important ones 
in a democracy…[democracy] places individual freedoms high within 
its hierarchy of values. It truly fears a ‘tyranny of the majority’ if gov-
ernmental powers are left unchecked by the law of the Constitution” 
(Buchanan 1948, p. 11).

Federal systems have two fundamental problems to work out, con-
cluded Buchanan. The first is that of fiscal justice, or that states with 
lower fiscal capacities are unable to provide the same kind and quality 
of public goods as states with greater fiscal resources. At the individual 
level, this meant that an individual in a low-capacity state would suffer 
a higher fiscal burden than an equivalent individual in a high-capacity 
state. “The whole fiscal structure should be as neutral as possible in a 
geographic sense” (1950, p. 589); without neutrality, individuals would 
have an incentive to move to high-capacity, high-income states, leading 
to a distortion of resources. In the end, “the laissez-faire result will be 
the ultimate centralization of a larger share of effective political power” 
(Buchanan 1950, p. 599). The second problem relates to determining 
the appropriate scale and scope of governmental goods and services to 
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be provided. At all levels, there had been a vast expansion of govern-
ment activity over the past three decades. Buchanan warned that these 
activities consumed greater and greater amounts of economic resources 
and effectively “increased the amount of real income redistribution 
accomplished by the operation of the fiscal system” but without the 
overt consent of voters (Buchanan 1950, p. 584).11

Buchanan (1948) sought to counter the increased centralization 
of spending and tax policy, arguing that the same objectives could be 
achieved in a more federalist system that primarily relied on markets 
to organize economic resources. For, either you believe that an eco-
nomic problem can “best be solved by a competitive free enterprise sys-
tem operating within the limits of defined ‘rules of the game’” or you 
accept the basic tenet “asserting that a freely competitive system is not 
the ultimate means and that instead greater political direction of eco-
nomic life is required for the optimum solution of the economic prob-
lem” (Buchanan 1948, pp. 6–7). This was related to a deeper and more 
philosophical question of how to model government in a democratic 
society. Buchanan was highly dissatisfied with the traditional “organis-
tic” approach that represented government as a monolithic and benev-
olent decision maker, preferring instead the “individualistic” voluntary 
exchange models of Wicksell and Lindahl (Buchanan 1949; see also 
Buchanan 1952b, 1954)12 and the political models of the Italian pub-
lic finance economists (Buchanan 1958). Buchanan was particularly 
drawn to Wicksell who had rejected the “outdated political philosophy 

12Wicksell had argued that the benefit principle was most consistent with “modern tax admin-
istration, specifically the parliamentary approval of taxes” (1967, p. 72). His unanimity rule 
required that all new expenditures be paired with tax schemes for consideration by parliament. 
Representatives would vote on successive expenditure-tax pairs, until one received unanimous 
consent. This guaranteed each individual would receive benefits commensurate to the cost 
(Wicksell 1967, pp. 89–90).

11Buchanan was always highly suspicious of redistribution through the fiscal mechanism and 
preferred to place it outside the scope of his analysis (e.g., Buchanan 1951, p. 358; see also 
Buchanan 1952a). His choice to exclude redistribution from positive economic analysis under-
pinned many of Buchanan’s objections to Musgrave’s approach, which included redistribution as 
one of the three fundamental obligations of government, along with allocation and stabilization. 
Buchanan also differed significantly from Simons on redistribution through the fiscal mechanism; 
Simons viewed “taxation as the proper means for mitigating inequality” (1938, p. v).
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of absolutism… [of an] enlightened and benevolent despotism” for vol-
untary exchange and “progress toward parliamentary and democratic 
forms of public life” (Wicksell 1967, pp. 84 and 87).

The voluntary exchange model required that taxes (costs) and 
expenditures (benefits) be considered simultaneously at the individual 
level; voters would thus make fiscal choices based on a quid pro quo 
basis. Echoing Wicksell’s tax-expenditure scheme, Buchanan argued 
that “both the level of tax burden and the range of publicly provided 
services must be included” for individuals to make an appropriate eval-
uation (1950, p. 586). To counter the naysayers who had rejected both 
the benefit principle and the voluntary exchange theory as unrealistic, 
Buchanan authored a series of papers that demonstrated how they could 
be applied to public-goods type problems, from marginal-cost pric-
ing of government services to highway construction (Buchanan 1951, 
1952a, b).

Public Finance and Public Debt

Already, by the early 1950s, many of the fundamental ideas were 
in place that would later form the basis of Buchanan’s critique of 
Keynesian fiscal policy. We have seen that these included the impor-
tance of institutional design, the necessity for government action in the 
economy to conform to democratic principles, and government mod-
eled as voluntary exchange or quid pro quo. The fourth leg of attack—
and the one that is perhaps most directly attributable to the influence 
of Simons—was public debt as a problem of public finance and politics 
rather than of macroeconomics (Wagner 2014). Richard Wagner (2014) 
provides a cogent discussion of the technical aspects of Buchanan’s 
public debt theory. Rather than retreading the same ground, the focus 
here is on the philosophical underpinnings of Buchanan’s public debt 
concerns.

Buchanan turned to the question of public debt in the early 1950s, 
motivated by the practical and immediate concerns of how to pay for a 
national highway system (Buchanan 1958). Theoretical underpinnings 
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were developed during Buchanan’s Fulbright year in Italy.13 Though 
Simons and Buchanan held opposing views of the merits of ability-to-pay 
versus benefit taxation, as well as to the usefulness of the Italian public 
finance tradition,14 both agreed that public debt was a part of public 
finance and hence should be governed by the same concerns as decisions 
about taxation and government spending. In this, Buchanan diverged 
from the pre-Depression Progressives who had identified the growing 
public debt with the provision of social services and a “quickened moral 
sensitiveness and philanthropic sympathy” (Adams 1887, p. 14) and from 
the post-war Keynesians who accepted deficits as necessary to maintain 
economic stability and full employment.15

Buchanan saw individual participation in the revenue-expenditure 
process as a hallmark of democratic decision-making. Consistency 
required that public debt conform to the same cost-benefit calculation 
as other types of government expenditures. Buchanan had foreseen the 
problem when writing on fiscal federalism.

Had the role of government remained ‘protective,’ and thus the fiscal 
system conformed more closely to the benefit or quid pro quo princi-
ple, richer units would have needed greater governmental expenditures. 
Only when the ‘social’ state appeared did the divergence between need 
and capacity become clear. As more government services were provided 

13On the importance of Buchanan’s Fulbright year in Italy (1955–1956), see Buchanan (1958, 
2007), Eusepi and Wagner (2013), Marciano (2009), and Medema (2005).
14Buchanan makes few personal references to Simons; an exception was an interview with Manuela 
Mosca in Blacksburg, Virginia on June 27, 2008 (Mosca 2011). The focus was Antonio de Viti de 
Marco, and Buchanan was asked about Simons’ highly critical review (Simons 1937) of the English 
translation of First Principles of Public Finance (1936). Buchanan thought Simons was “very sharp, 
very bright” but too locked into the English-language public finance viewpoint.
15Though claiming that he had “for many years…[accepted]…the ‘new orthodoxy,’” of Keynesian 
deficit financing, during his Italian year, Buchanan began to struggle with the issue of public debt 
within the context of his politics-as-exchange paradigm (1958, pp. v–vii). The initial claim is rather 
doubtful, as there is no evidence in Buchanan’s writings that he ever accepted Keynesian-style man-
agement of the macro-economy and a lot of evidence to suggest that Buchanan was always highly 
suspicious of government/technocrat interference. Buchanan would undoubtedly respond that “if 
there is no evidence of the ‘new orthodoxy’ in my published papers, this reflects a full and unques-
tioning integration of the doctrine in my own thinking rather than the reverse” (1958, p. v).
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equally to all citizens, or upon some basis of personal need, the discrep-
ancies between the capacities and needs of the subordinate units arose. 
(Buchanan 1950, p. 585)

Social welfare spending was troublesome because it could not be easily 
reconciled with the benefit principle and the premise of government as 
voluntary exchange. Similarly difficult were public debts, one of the few 
exceptions Wicksell allowed to the applicability of his unanimity rule. 
Wicksell argued that previously incurred public debts had to be paid 
as a matter of principle, regardless of the current distribution of bene-
fits; future debts should be avoided except in cases of exigency (1967, 
pp. 93–95).

Buchanan also found public debts problematic. Financing federal 
public spending—whether social welfare programs or highways—
directly through taxation maintained at least some of the benefit con-
nection and encouraged the careful weighing of costs. Deficit financing 
obscured the relationship.

Governments increasingly enact public expenditure programs that confer 
benefits on special segments of the population, with the cost borne by 
taxpayers generally. Many such programs might not be financed in the 
face of strenuous taxpayer resistance, but might well secure acceptance 
under debt finance. The hostility to the expenditure programs is reduced 
in this way, and budgets rise; intergroup income transfers multiply. 
(Buchanan and Wagner 1977, p. 21)

Much like Simons who had argued that “legislatures can be trusted 
to spend if required to tax accordingly” and that “borrowing has little 
place in sound policy” (Simons 1942b, pp. 178 and 174), Buchanan 
distrusted decisions based on deferred costs. Incurring debt meant that 
benefits were not considered simultaneous to the costs, or worse, that 
benefits were enjoyed without corresponding costs. This becomes clear 
if you ask “who suffers if the public borrowing is unwise and the pub-
lic expenditure wasteful?” (Buchanan 1958, p. 40). By deferring pay-
ment, the government shifts the burden of the spending: “Put starkly, 
debt finance enabled people living currently to enrich themselves at the 
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expense of people living in the future” (Buchanan and Wagner 1977, 
p. 11).

Buchanan’s Public Principles of Public Debt (1958) was part tradi-
tional textbook—reviewing historical approaches, developing a work-
ing theory of public debt, considering the special cases of depression 
and war financing—and part persuasive tract highlighting the dan-
gers the “new orthodoxy” in economics that accepted ever-increasing 
levels of debt. However, it was not until the appendix that Buchanan 
attempted to provide a solution to the problem of retiring public debt. 
With minor modifications, “the revaluation proposed here is a means 
of accomplishing the purpose desired by Simons without necessarily 
undertaking the drastic steps which he suggested” (Buchanan 1958, 
p. 214). At a more fundamental level, Buchanan argued that the solu-
tion required “some clearly defined and predictable rules for policy…
Economic stability should be a predictable outcome of the rules of the 
system, rules which are constructed once and for all” (1958, p. 195). 
Thus, on public debt, Buchanan (1958) can be seen as the intellectual 
heir to Simons (1944) which, though cloaked in the economic language 
of money and banking, sees public debt fundamentally as a problem of 
democratic decision-making.

Rules Versus Authorities

In “Rules versus Authorities” (1936, pp. 1 and 2), Simons reframed the 
Progressive and New Deal push for government management of the 
economy as a choice between the “orderly functioning of a system based 
on economic freedom and political liberty” arising from well-defined 
rules of the game and “authoritarian collectivism,” which abandons 
democratic principles for expertise. In the same vein, Buchanan (1949) 
offered his own approach to governing rules for public finance with a 
rehabilitation of the benefit principle, a defense of Knut Wicksell, and 
an attack on Musgrave’s (1939) planning as a solution to the problem of 
public goods. Like Wicksell and Simons, Buchanan was sensitive to the 
democratic implications of his economics.



956     M. Johnson

As was true for much of traditional public finance, Keynesian fiscal 
policy also assumed the state to be a monolithic and benevolent insti-
tution, with a well-conceived and uniformly-shared vision of macro-
economic policy objectives.16 Buchanan’s contemporaries, Hansen, 
Musgrave and Samuelson, accepted the monolithic and activist state as 
a factual representation of reality, with government management of the 
economy as necessary for a civil and well-functioning society. With that 
came an inescapable fact that “a social system cannot function without 
some degree of compulsion” (Musgrave 1941, p. 320). Rather than an 
institution to be minimized, government ought to be used effectively 
to maximize social welfare and promote economic stability. Samuelson 
agreed, generally preferring to err on the side of an over active govern-
ment rather than a passive one. For all, a theory of government was 
unnecessary to operationalize policy.

Buchanan argued that government must be seen as an amal-
gam of special interests, politicians, and bureaucrats, rather than 
a uniform enterprise that could make strategically calculated deci-
sions. Paraphrasing Simons’ Economic Policy for a Free Society (1948), 
Buchanan claimed that the vested interests of bureaucrats and politi-
cians, particularly those at the federal level, make harmony of interests 
both unlikely and unrealistic (1948, p. 259). “To a reviewer famil-
iar with the American political structure, the idea of a single govern-
ment decision-maker deliberately manipulating the various State action 
parameters to maintain both full employment and price-level stability 
seems far removed from reality” (Buchanan 1959, p. 267).

While it may be possible for an “an idealized set of policy prescrip-
tions” to be “formulated for a truly benevolent despotism…this set may 
be far distant from the ideal prescriptions for the complex ‘game’ of 
democratic politics” with its complicated set of actors (Buchanan and 
Wagner 1977, p. 76). In fact, we should expect the democratic outcome 

16While economists such as Hansen and Musgrave were “preoccupied with the economics of fis-
cal policy” few recognized that “the ‘politics of fiscal policy’…may turn out to be the crux of the 
problem” (Spahr on Musgrave in Salant et al. 1948, p. 409).
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to be different from what would be chosen by Keynes’ “small and 
enlightened group of people” (ibid., 76).17

Some might…suggest that basic choices on macroeconomic policy 
should be taken away from the decision-making power of ordinary politi-
cians and entrusted to a small group of ‘experts’, ‘economic technocrats’, 
‘planners’, who would, it is assumed, be able to ‘fine tune’ the national 
economy in accordance with the true ‘public interest’ and wholly free of 
political interference. This naïve approach begs all questions concerning 
effective incentives for the ‘experts’, and ignores the demonstrated infor-
mational difficulties in forecasting and controlling. Various arguments for 
incomes policies and national economic planning, which now seem to be 
re-emerging, represent in reality an effort to replace our democratic polit-
ical institutions with non-democratic institutions more consonant with 
Keynesian presuppositions. (Buchanan et al. 1978, p. 79)

The problem was one of incentives. As Simons had previously warned, 
“perpetual deficits and uninterrupted increase in the federal debt…are 
heavenly music to political leaders as opportunists” who have incen-
tives to spend without paying as a path to remaining in office (Simons 
1942b, p. 162). A similar sentiment was echoed by Buchanan, Burton 
and Wagner, who pointed out that

We should not be surprised at the contemporary fiscal and economic 
record. Once the last vestiges of the Classical norm of the balanced 
budget were removed, nothing was left to constrain the spending pro-
clivities of politician, and, indirectly, those of the voters themselves…the 
policies derived from Keynesian economics cannot be applied within rep-
resentative democracy (1978, p. 225)

17“But two separate and divergent routes to reform may be taken, one which we may label ‘dem-
ocratic,’ the other clearly as ‘nondemocratic.’ Unfortunately, those who tend to be most critical 
of democratic politics tend to support structural changes that will, if implemented, remove eco-
nomic decisions from democratic controls” and place them in the hands of a small group of elite 
decision makers (Buchanan and Wagner 1977, p. 89).
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Not only was this image of a monolithic and benevolent government 
decision-maker wrong, it was dangerous: “we cannot indefinitely and 
continuously add to the transfer obligations of our present system with-
out jeopardizing political order” (Simons 1942b, p. 174).

Buchanan argued that the presumption that market fluctuations 
required a government response was flawed because government should 
be subject to the same evaluative criteria as the market. Buchanan thus 
sought to undermine the premise of orthodox public finance that gov-
ernment could succeed where markets failed. Buchanan particularly 
objected to political actions that place restraints on private behavior as a 
way to mitigate fluctuations. In contrast, the solution identified by both 
Buchanan and Simons rested in the establishment of clear rules of the 
game. “These remarks will suggest, I hope, the overwhelming impor-
tance of consensus upon general rules or norms of democratic fiscal 
policy” (Simons 1943, p. 183). Simons thus called for a constitution 
“grounded in expert and popular approval” to constrain policy makers 
and bureaucrats (ibid.).18

How individual-government interactions are modeled says a lot about 
how economists think and what sorts of policies they are willing to 
accept; these views are often rooted in deeper precepts. Thus we see a 
story that positions free markets and voluntary exchange as democratic 
processes on one side, arrayed against social management and compul-
sion on the other. Yet, it goes even deeper. Hansen, Musgrave and other 
Keynesians would certainly prefer democratic government to any alter-
native, but they are largely satisfied by what they saw as the outcomes of 
majority-rule democracy and significant reliance on bureaucratic expert 
decision making. They worried less about coercion and more about the 
implications of decisions being made by non-experts, preferring a world 
of government technocrats. In contrast, Buchanan warned that “from a 
democratic point of view, there are strong objections to any such removal 

18See also Simons (1944, p. 179): “The importance of rules, and of focusing democratic discus-
sion on general principles of policy, calls for emphasis…Only with rules of policy can common 
national interests be protected against minorities…only by adherence to wise rules of action can 
we escape a political opportunism which jeopardizes and destroys what we wish to protect and 
preserve.”
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of decision-making power from our elected representatives” (Buchanan 
et al. 1978, p. 79). Rather than the technical details, Buchanan focused 
on how fiscal policy and public debt intersected with political economy, 
the modeling government-individual decision-making, and the connec-
tion between market economics and democracy in the post-war era.

Conclusions

Much has been written on Buchanan’s debt theory and his critique of 
Keynesian fiscal policy (Alvey 2011; Bateman 2005, 2007; Feld 2014; 
Marciano 2009; Mueller 2014; Wagner 2014, 2017). I argue that 
Buchanan had little interest in textual exegesis or epistemological con-
siderations of Keynes’s writings. Rather, “Keynesianism” was a conven-
ient term to encompass what Buchanan saw as a philosophical shift in 
economics theory and practice. Faith in markets was replaced by faith 
in, or the perceived necessity of, technocrat management of the econ-
omy through the manipulation of taxes, spending, and deficits. This 
chapter thus considers Buchanan’s critique of Keynesianism by focus-
ing on Buchanan’s underlying philosophical complaint—the inher-
ent authoritarianism of fiscal policy. In doing so, we see the starting 
influence of Henry C. Simons in Buchanan’s emphasis on rules over 
authorities/experts and his insistence on incorporating democratic deci-
sion-making into economic models. As Buchanan reminds us, “we are 
democrats here not autocrats” (Wagner 2014).

It should be clear at this point that Buchanan’s treatment of 
Keynesian fiscal policy had as much to do with larger political-  
social-economic context of the post-war period as it did the internal 
mechanics, realism or functionality of the theory. Buchanan’s contribu-
tion to the fiscal policy debates brought into the open questions about 
how to model individual-government decision making, the role of tech-
nocrats, and the appropriate scope for government in the economy. The 
choice between rules and authorities provided a logical internal consist-
ency to Buchanan’s works, from his dissertation though his early work 
in public finance and public debt theory to the eventual evolution of 
public choice and constitutional political economy.
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There will be no escape from the protectionist-mercantilist regime that 
now threatens to be characteristic of the post-socialist politics in both 
Western and Eastern countries so long as we allow the ordinary or natural 
outcomes of majoritarian democratic processes to operate without ade-
quate constitutional constraints. (James M. Buchanan 1990)

Introduction

James Buchanan was concerned with problems of public debt 
throughout his academic career. Starting with his first monograph 
Public Principles of Public Debt (Buchanan 1958) via Democracy 
in Deficit (1977), his book with Richard Wagner, to papers in the 
1990s (e.g., Buchanan 1997), he analyzed the incidence of public 
debt, the Keynesian shift in fiscal policy, their meaning for political 
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decision-making processes and the necessity for constitutional restraints 
on public debt. Indeed, his insights on public debt incidence, the ques-
tion that, according to Brennan in his foreword to Volume 2 of The 
Collected Works, came to him as a flash of inspiration, only provided 
for a starting point of subsequent analyses. If public debt constitutes a 
burden to future taxpayers, it might induce decision-makers in current 
politics to incur excessive indebtedness and reveal a deficit bias in fiscal 
policies. Such deficit bias should be restrained by constitutional rules in 
order to avert harm from future generations. Buchanan’s theory of pub-
lic debt thus provided the foundation for an extensive and still growing 
public choice literature on the political economics of public debt.

His thinking on public debt is embedded in his theory of fiscal 
exchange (Buchanan 1949, 1967). Buchanan’s basic concern was that the 
democratically constituted Wicksellian link between public spending and 
revenue raising could be fundamentally harmed if today’s taxpayers vote 
for themselves expenditures on the expense of future generations. Access to 
public debt thus necessarily has an impact on the conduct of democratic 
politics. And Buchanan feared that this impact will not be a beneficial one.

In this paper, I will analyze to what extent Buchanan clearly and 
farsightedly anticipated the problems emerging from excessive indebt-
edness by starting with a brief look at the development of public debt 
across time and space. This is followed by remarks on different aspects 
of the sustainability of public debt. In the next section, I discuss the 
reasons for public debt in the sense of a positive analysis, in particular 
focusing on the extensions of Buchanan’s thinking about excessive debt 
that finally lead to the quest for fiscal rules. In section “Institutional 
Restraints on Public Debt”, the effects of such restraints on public debt 
are summarized. Concluding remarks follow in the final section.

Public Debt in Time and Space

Buchanan’s reasoning about public debt, at first glance, implies the 
existence of a deficit bias in fiscal policies leading to increasing debt 
across time. Figures 42.1 and 42.2 exhibit the development of debt 
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to GDP ratios from the 1970s to 2017. In Fig. 42.1 (left panel), the 
four member countries of the G7 which are not member states of the 
European Monetary Union (EMU) are displayed, while Fig. 42.1 (right 
panel) shows debt to GDP ratios of the four large EMU countries, i.e., 
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the remaining G7 countries plus Spain. I have taken the debt to GDP 
ratio because it plays a role in the discussion about debt sustainability. 
Real debt would even show a more dramatic time pattern.

Figure 42.1 shows that the development of debt to GDP ratios of the 
G7 countries and Spain since the 1970s differs considerably between 
these countries. The increase is most markedly in Japan which actually 
demands an own (the right-hand) scale in the left panel of Fig. 42.1. 
At almost zero percent in 1970, Japanese public debt rose with little 
consolidation in the second half of the 1980s to about 250% of GDP 
in 2017. In the U.S., total government debt of all levels of govern-
ment rose from about 1980 with consolidation in the second half of 
the 1990s to about 100% today. In Canada, this increase since 1980 
was even stronger, consolidation in the 1990s until the Great Recession 
more thoroughly and the subsequent increase less considerable than 
in the U.S., such that the Canadian debt to GDP ratio is at about the 
same level as the U.K’s. The U.K. has mainly suffered from the increase 
of the debt to GDP ratio induced during the Great Recession.

Regarding EMU member countries, an increasing trend is most 
obvious in France with almost no consolidation during these 47 years. 
Spain and Italy display increasing trends in their debt to GDP ratios 
until entering EMU, consolidating more or less, respectively, until the 
Great Recession, giving way for increasing debt again afterwards. While 
Italy with 132% has one of the highest levels of public debt to GDP 
in EMU, Spain and France have arrived at levels of almost 100%. 
Germany shares France’s increasing trend of public debt to GDP until 
the Great Recession, but deviates after 2009 with considerable consoli-
dation of almost 20 percentage points.

Figure 42.2 shows the debt to GDP ratios of eight small member 
countries of EMU with the so called program countries, those countries 
that underwent an adjustment program during the Eurozone crisis, dis-
played in the left panel of Fig. 42.2, and four other members of EMU 
in the right panel. The strong increases in debt to GDP ratios in Greece, 
Portugal and Cyprus are obvious, not only after the Great Recession, 
but also during the 1970s and 1980s. Ireland had a similar experience 
in the 1970s and 1980s, but started a period of strong consolidation 
in the second half of the 1980s that endured until the eve of the Great 
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Recession. The tremendous increase of its public debt to GDP ratio 
during the Eurozone crisis has been followed by remarkable consolida-
tion afterwards.

In Austria and Finland, debt to GDP ratios rose since 1970 with some 
fluctuations, but without clear-cut consolidation (see Fig. 42.2, right 
panel). This is different in the Netherlands and Belgium which both 
experienced strong increases in government debt until the middle of the 
1990s, considerable consolidation until 2007, a further surge in public 
debt after the Great Recession and some consolidation of its fiscal policies 
recently. The Netherlands managed to keep these fluctuations around the 
threshold of 60% debt to GDP ratio stipulated by the Maastricht Treaty 
and the Stability and Growth Pact. Belgium, however, started with a debt 
to GDP ratio of about 140% into EMU and reduced it to about 90% 
until 2007. Belgian debt meanwhile is at 100% of GDP.

This comparative exercise underlines several facts. First, there is an 
overall increasing trend in government indebtedness in percent of GDP 
in OECD countries. Almost all countries start from lower levels of 
debt to GDP in 1970 than they arrive at in 2017. Secondly, there are 
remarkable differences between those OECD countries. Debt to GDP 
ratios vary between 60% in Germany and the Netherlands and 250% in 
Japan. In Switzerland (not shown), it is even 35% only. Thus, the ques-
tion emerges what is the reason for this variation and for the increasing 
trends. Alesina and Perotti (1995) arrived at the same observations and 
the same questions more than 20 years ago. Not much seems to have 
changed since, despite all fluctuations across time—except that the lev-
els of the debt to GDP ratios are higher. These are only first impressions 
of a possible deficit bias in fiscal policies of OECD countries that must 
be further addressed in this paper. Before we consider this question, it is 
however necessary to look at the sustainability of public debt.

The Sustainability of Public Debt

Analyses on debt sustainability provide insights as to the extent to 
which public debt is shifted to future generations because they include 
many relevant aspects discussed in the old debate about burden shifting. 
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If public debt is used for productive government spending, it can 
increase growth in the long-run, facilitating payments of interest and 
principal. The term productive spending avoids classifying it into public 
investment or public consumption as both can be productive or unpro-
ductive depending on what the government actually spends money. 
Paying teacher salaries can economically be an investment in school 
children’s human capital as higher teacher salaries may attract better 
teachers, but it legally is public consumption. A bridge to nowhere is 
however unproductive although it is investment spending.

Of course, such a perspective does not fully acknowledge the dif-
ferent arguments brought forward in the burden shifting debate, in 
particular not Buchanan’s (1958, 1964) arguments. Yet, it indicates 
whether a country runs into the danger of exploding debt levels lead-
ing to sovereign default or sovereign debt restructuring. The most 
recent examples of Greece or Argentina illustrate what default implies 
for current generations if past governments of their countries followed 
irresponsible fiscal policies. The hardship current generations in these 
countries have had to undergo impressively illustrates what a burden of 
public debt means: Excessive public debt heavily reduces the fiscal space 
of those generations.

Economists have been concerned with the sustainability of public 
debt for a long time (see Domar 1944; Blanchard et al. 1990; Blanchard 
1993). These analyses start from the intertemporal government budget 
constraint according to which a state, in contrast to private households 
or firms, will have to repay its debt only in the very long-run, i.e., in 
infinity. Public finances will be sustainable if

with y as the growth rate of real GDP, d the debt to GDP ratio, r the 
real interest rate, p the primary balance and t the respective time period. 
This equation can be expressed in nominal terms allowing for an addi-
tional analysis of seigniorage.

Accordingly, government finances are sustainable if future pri-
mary surpluses in an infinite time horizon can cover government debt 

(42.1)d0 = −

∞

∑

t=1

(

1+ y

1+ r

)t

pt + limT→∞

(

1+ y

1+ r

)T

dT
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accumulated in the past. The ability to generate primary surpluses 
depends on real economic growth, i.e., the potential to raise revenue, 
and is counteracted by the real interest rates that must be paid to ser-
vice debt. Already Domar (1944) shows that the necessity to generate 
primary surpluses depends on the relation between interest rates and 
economic growth. If the growth rate of GDP is higher than the interest 
rate, the debt to GDP ratio declines across time without primary sur-
pluses. If the interest rate is higher than the growth rate of GDP, gov-
ernment must realize primary surpluses. Otherwise, the debt to GDP 
ratio will grow with continuous acceleration until the system collapses.

Figures 42.3, 42.4, 42.5, and 42.6 illustrate the movement of both 
time series, i.e., nominal interest rates and the growth rates of nomi-
nal GDP for Germany. Figure 42.3 covers the years between 1974 and 
2010. During this time-period, Germany experienced notable eco-
nomic shocks, namely the oil price and unification shocks, and entered 
a period of moderate economic growth. Aside yearly movements, the 
nominal interest rate was higher on average than the growth rate of real 
GDP. Given that during the same period an increasing trend in the debt 
to GDP ratio has obtained, it is natural that policymakers have become 
concerned with this development and introduced a debt brake into the 
German constitution (the Basic Law) in 2009.

The situation was quite different in the two decades before (see 
Fig. 42.4). After the Second World War, in its economic miracle 
years, the German economy grew with much higher rates, partly due 
to a rebuilding of the economy and other catch-up effects. Figure 42.4 
shows that on average the growth rate of nominal GDP was higher 
than the nominal interest rate. The debt to GDP ratio remained flat 
despite the budget deficits that occurred from time to time. Public debt 
appeared to be financed by the growth of the economy.

It is difficult to judge whether the period between 1974 and 2010 
or that between 1953 to 1973 is normal for Germany. It is essential for 
the sustainability of public finances that the interest rates in the inter-
temporal budget constraint, which are used to discounting the future 
values of the aggregates in Eq. (42.1), are high enough to obtain finite 
present values of these aggregates such that the infinite series of these 
flows converge absolutely (Homburg 1991). This is usually the case if 
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the interest rate is higher than GDP growth, but not if the interest rate 
is lower. Theoretically, thus, much speaks in favor of the later period to 
reflect a rather normal situation. Figure 42.5 picks up the time before 
the First World War between 1871 and 1914 showing that during the 
gold standard, Germany had higher interest rates than GDP growth on 
average. This may serve as an additional illustration of the theoretical 
arguments.

However, infinity is a sequence of finite steps. Economic shocks  
may hit the flows of fiscal aggregates frequently and thus require fiscal 
counter-action to help the economy recover from a shock. Figure 42.6 
shows the German experience from 2008 to 2016. The German econ-
omy was hit by two shocks, first, the Great Recession in 2008 and, sec-
ond, an interest rate shock as Germany has served as a safe haven during 
the Euro-crisis. On average, nominal interest rates are therefore some-
what lower than GDP growth since the financial crisis, allowing for a 
consolidation that relies on lower interest payments and higher public  
revenue.

Against this background, there are several test strategies in the empir-
ical literature assessing fiscal sustainability ex post. One test strategy 
consists in stationarity tests on public debt and budget deficits. Public 
finances are sustainable if these series are stationary. In addition, coin-
tegration tests of public debt and budget surpluses on the one hand or 
between public revenue and spending on the other hand are conducted. 
The estimation of Vector Error Correction Models (VECM) helps to 
identify long-run relations and short-term deviations. The question 
underlying these analyses is whether current public debt is equivalent to 
discounted future primary surpluses, i.e., the intertemporal budget con-
straint. The necessary condition for fiscal sustainability is thus tested. 
Burret et al. (2013, 2016, 2017) report such analyses for Germany 
and conclude that neither total government finances nor those of the 
Laender (states) are sustainable.

A second test strategy estimates linear fiscal reaction functions. If 
there is a positive reaction of primary balances on the level of public 
debt, then a sufficient condition of fiscal sustainability obtains (Bohn 
1995, 1998, 2008). The basic idea of this test strategy is compatible 
with the argument that such reactions reflect the ability of governments 
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to redeem their debt in the future. This ability also includes the pos-
sibility to overcome political economy problems. Potrafke and 
Reischmann (2015) test sustainability of German Laender finances 
using this approach and find out that they are sustainable if the German 
fiscal equalization system is considered, while Feld et al. (2018) suggest 
that they only partly meet the criteria for fiscal sustainability even in the 
case with fiscal transfers.

The third test strategy follows a structural approach using Dynamic 
Structural General Equilibrium (DSGE) Models (D’Erasmo et al. 
2016). Economic growth and interest rates are endogenous in these 
models. The endogeneity of interest rates to the fiscal and the economic 
situation of a country is reflected in the expectations of market par-
ticipants. If theoretical arguments are taken seriously, in a situation of 
interest rates higher than GDP growth, a government cannot redeem 
its loans by issuing new debt forever. If market participants doubt the 
repayment of a country’s loans, potential creditors only hesitantly buy 
government bonds inducing interest rates to rise, leading to further 
creditors to withdraw and so on (Calvo 1988; Morris and Shin 1998). 
It is obvious that the possibility for a state to play a Ponzi game is 
restricted and depends on its credibility. If credibility is lost, financial 
markets quickly switch from a situation in which government finances 
look sustainable to a situation with sky-rocketing refinancing costs and 
fully unsustainable finances. This credibility rests on political economy 
and institutional environments.

Explanations of Public Debt

Given this pattern of the development of public debt across OECD 
countries and the discussion of the sustainability of public debt, it is 
important to find out what are the economic and institutional factors 
explaining public debt and thus shape its sustainability. For Buchanan 
(and many other public choice scholars), based on experience with pub-
lic debt in OECD countries at earlier times (Buchanan 1968, 1997; 
Buchanan and Wagner 1977), it may have been obvious that the evi-
dence alluded to in the previous two sections supports the notion of 
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excessive indebtedness. His Keynesian critiques would however hold 
that much of the movements of public indebtedness are due to the 
cyclical movements of the economy and are needed to contribute to 
economic stabilization.

Can cyclical movements indeed explain the variation of public debt 
of OECD countries across time and space? Standard textbook knowl-
edge suggests that business cycles certainly play a role, at least when 
the built-in-flexibility of government budgets is allowed to work. In a 
recession, public revenues decline and expenditures increase. A recession 
involves less aggregate income of an economy, hence less (personal and 
corporate) income tax revenue and social security contributions. On the 
spending side, higher unemployment rates, for example, trigger higher 
aggregate spending for the unemployed if there are unemployment 
insurance schemes. Usually, such automatic stabilizers are supposed 
to work without the government trying to counteract them with tax 
increases or spending reductions, as this would potentially deteriorate 
the economic situation further. Moreover, the extent of automatic sta-
bilizers is different in different countries. European welfare states have 
more automatic stabilization at their disposal than the U.S. for example.

A recent prominent explanation of the variation of public debt across 
time and countries consists in financial and banking crises. Schularick 
and Taylor (2012) provide evidence that such shocks play an impor-
tant role for cyclical movements. In contrast to other demand or supply 
shocks, banking crises are frequently accompanied by longer periods of 
moderate economic growth because the consolidation of the banking 
sector takes time.

Another obvious reason for higher government debt consists in sin-
gular events that hit a country like a purely economic shock. Wars and 
violent conflicts belong into this category as do natural disasters like, 
e.g., earthquakes, extreme weather events, floods or draughts. In the 
case of Germany that featured as an illustrative case in previous sec-
tions, unification of West and East Germany in 1990 was such a singu-
lar event leading to an increase of debt because of immediate financing 
requirements that would have been difficult to obtain via tax increases.

Other traditional explanations for public debt are public invest-
ment and demographic change. According to the golden rule of public 



42 The Quest for Fiscal Rules     979

investment, a government should finance its investment projects with 
debt because the resulting public infrastructure serves future users as 
well. A distribution of the costs of public infrastructure across time 
requires future users to pay their fair share of an infrastructure that is 
useful for them. The golden rule actually is a normative argument like 
the recommendation to let automatic stabilizers work. Both additionally 
provide positive explanations regarding the extent to which public debt 
can be explained by business cycles and public investment. In the case 
of demographic change, the positive question dominates as to whether 
ageing societies are under pressure to finance larger parts of social secu-
rity with higher indebtedness. Given that demographic change will 
mainly take place in future decades in most OECD countries, with the 
notable exception of Japan, it has probably less explanatory power for 
past public debt increases.

Empirically, these traditional economic approaches explain the 
increasing trend of government debt and its variation across countries 
to some extent. In particular, economic shocks in the sense of cyclical 
movements, singular events or banking crises are important explan-
atory factors. This does not hold with respect to public investment. 
The increasing trend of public debt since the 1970s is accompanied 
by a decreasing trend in public investment in most OECD countries. 
Demographic change has some explanatory power in the case of Japan, 
but less in other countries in which ageing sets in later.

Still, such explanations of the variation in public debt are incomplete. 
In particular, the question emerges as to why public debt increases in 
recessions or due to singular events, but is not reduced in booms or 
when the economic effects of singular events are overcome. What are 
the factors preventing a government from consolidating its budget in 
better times? Buchanan and Wagner (1977) hold Keynesianism respon-
sible for excessive indebtedness. In the early days of Keynesian macroe-
conomic policy, when the U.K. and the U.S. endorsed it in the 1950s 
and 1960s, the effects on public debt were still low, partly because of 
relatively high inflation in both countries, partly because of overall 
stronger economic growth. When Keynesian recipes were applied in 
the 1970s, after the breakdown of the Bretton Woods system, stagfla-
tion emerged, showing how such policies can fail, also giving way to the 
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increasing debt dynamics shown in section “Public Debt in Time and 
Space”. However, this reasoning is also incomplete as it is particularly 
the lacking consolidation in good times that requires an explanation. 
Keynesianism may have abolished the informal (moral) rules of sound 
fiscal policy that existed before and thus provided the general envi-
ronment for profligacy (Buchanan 1985, 1987). As an explanation for 
actual debt variations it is insufficient.

This leads to the more recent analyses in political economics. Alesina 
and Pessalacqua (2016) provide a comprehensive survey on the politi-
cal economy of government debt. They ask whether the observed pat-
tern of government indebtedness is excessive. Optimal debt is obtained 
on the basis of tax smoothing that proposes to cope with transitory 
shocks by allowing for budget deficits instead of tax rate changes in 
order to minimize the excess burden of taxation (Lucas and Stokey 
1983). Alesina and Pessalacqua (2016) conclude that optimal debt 
theory is not supported by the data implying that government debt 
is excessive, i.e., there is a deficit bias in fiscal policy. Consequently, 
they consider different arguments from political economics to close 
the explanatory gap between actual (excessive) debt and optimal debt 
levels.

Without providing a comprehensive account, two different polit-
ical forces play a particularly important role: Elections and common 
pool problems. Elections could have two different effects. On the one 
hand, governments have incentives to spend before elections in order 
to ensure voter support (see, e.g., De Haan and Klomp 2013; Foremny 
et al. 2018). After elections, some of this additional spending is partly 
compensated for by a budget consolidation that is however weak, for 
example, because of tax resistance. Overall, public debt may increase 
across time. On the other hand, governments may act strategically 
before elections. Anticipating that it is probably not reelected, a gov-
erning party may leave its successor less fiscal space restricting its ability 
to keep its election promises, hence increasing reelection of the current 
governing party at the next election (see, e.g., Pettersson-Lidbom 2001). 
Strategic government debt may require highly rational policy-makers, 
but it can also potentially explain increasing trends in public indebted-
ness because excessive debt of the current government to bind the next 
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government does not prevent the latter from trying to keep as many of 
its election promises as fiscal space allows.

Common pool problems are another powerful public choice expla-
nation of excessive public spending and public debt. The basic idea is 
going back to Buchanan and Tullock (1962), but is more fully exam-
ined by Weingast et al. (1981) regarding spending and Velasco (1999, 
2000) regarding public deficits and public debt. A common pool prob-
lem emerges if different groups have access to a common resource, in 
our case the budget, and try to obtain as many favors as possible. Each 
group exerts its demand for public funds until the marginal benefits of 
obtaining such funds equals the marginal costs of the financial contri-
bution of the group to the budget. A spending bias emerges because 
some groups have better access to the budget than others such that ben-
efits are concentrated and financing costs are distributed over a larger 
population. Improved access is obtained through log-rolling between 
legislators or coalitions between parties. If the financing of current 
spending that triggers benefits for those groups can be spread to future 
taxpayers who cannot participate in today’s decisions, the incentives 
for excessive spending may even be higher. Such excessive spending is 
accompanied by excessive indebtedness. Moreover, this reasoning offers 
a particular twist regarding fiscal consolidation. In case, a government 
wants to consolidate the budget, the different beneficiary groups will 
oppose it and obstruct the consolidation goals.

The common pool problem has different faces. It might be the result 
of log-rolling between legislators in parliament, an exercise common 
in U.S. Congress, but frequently present in other political systems too 
(for the not fully conclusive evidence, see, e.g., Egger and Köthenbürger 
2010 versus Pettersson-Lidbom 2012). The role of fragmented govern-
ment is also discussed regarding coalition governments (Roubini and 
Sachs 1989a, b; De Haan and Sturm 1994; De Haan et al. 1999) or 
regarding cabinet size (Perotti and Kontopoulos 2002; Schaltegger  
and Feld 2009a; Fritz and Feld 2015). In the previous case, the coa-
lition treaty between the government parties is a form of explicit log- 
rolling. In the latter case, each spending ministry induces the overuse 
of the fiscal commons while the finance ministry is supposed to have a 
gate-keeping role.
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Buchanan (1997, p. 497) summarizes the basic problem why ordi-
nary politics cannot balance the budget formidably:

Government spending for a wide array of “goods” may be authorized, 
and every one of these “goods” may be valued positively by some or all 
constituents. The approval of these rates of spending may, however, pro-
ceed without explicit regard to the genuine opportunity cost that must 
ultimately be measured in the sacrifice by someone, sometime, of other 
values that might have been produced. It is not the public spending, as 
such, that is the proper focus of attention here. … That which makes the 
existing rules generate patterns of outcomes that we deem to be irrespon-
sible is the political agents’ authority to spend without taxing. Little or no 
sophistication is required to recognize how different the dynamics of the 
fiscal choice would be in a constitutional setting that forced politicians to 
levy taxes to cover outlays.

He further emphasizes again that the opportunity costs of public 
spending are shifted to future generations because those who give up 
resources today, i.e., the lenders do so in exchange for valued claims, 
e.g., government bonds, against future taxpayers, who will have 
restricted fiscal space to serve their own spending needs. The interaction 
between burden shifting of government debt, with which Buchanan’s 
analysis started 60 years ago, and the political economics of public debt 
is obvious from these quotes. The conclusion that must be drawn from 
this analysis is also straightforward: The constitutional setting must be 
changed.

Institutional Restraints on Public Debt

If public choice mechanisms are a reason for the deficit bias in fiscal 
policies, institutions must indeed play a role for the variation in pub-
lic debt to GDP ratios that is observed across time and countries. 
Moreover, institutions should affect the expectations of financial mar-
kets regarding the sustainability of public debt in the sense that a coun-
try is willing and able to service its debt. Such reasoning offers chances 
for positive analysis, but also leads to the normative question as to how 
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a democratic regime should be designed in order to induce sound fiscal 
policies.

The first step of such a positive analysis is a comparison of public 
debt between different constitutional systems. Persson and Tabellini 
(2003) hypothesize the different incentives in majoritarian vs. propor-
tional representation systems and in presidential vs. parliamentarian 
democracy as well as the interactions between these regimes. They argue 
that public debt will be higher in parliamentarian and proportional 
representation systems because these systems favor broad-based redis-
tributive systems and higher political rents. The evidence regarding dif-
ferences between these systems is however inconclusive as, e.g., neither 
Funk and Gathmann (2013) nor Pfeil (2017) can support their analysis. 
A reason may be that log-rolling and pork-barrel politics may be simi-
larly strong, though different in those systems.

The evidence is much more conclusive regarding the comparison 
between direct and representative democracy. The literature focuses on 
the effects on particular referendums, for example, the Swiss fiscal ref-
erendum as a veto instrument. If spending exceeds a certain threshold, 
a fiscal referendum must be held. The type of spending that usually 
induces such fiscal referendums is investment spending which is often 
financed by public debt. More generally, however, the possibilities for 
log-rolling and pork-barrel politics are lower in referendums and initi-
atives as compared to parliament. It is thus no surprise that evidence 
speaks in favor of a lower deficit bias in direct democracy (Kiewiet 
and Szakaly 1996; Feld and Kirchgässner 2001a; Blume et al. 2009;  
Feld et al. 2011).

Federalism vs. unitarianism provides for another prominent system 
comparison. The difficulty in that comparison results from the many 
characteristics of the different federalisms around the world. There are 
systems of cooperative federalism in which tax and spending respon-
sibilities are not properly assigned such that liability and control devi-
ate at the different government levels. An example is Germany with 
its strongly egalitarian fiscal equalization system, highly centralized 
taxing and decentralized spending powers. In systems with taxing and 
spending powers assigned to each level of government, a stronger fiscal 
competition results. Such types of competitive fiscal federalism do not 
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restrict consolidation efforts of governments and have lower public debt 
(Schaltegger and Feld 2009b; Foremny 2014; Asatryan et al. 2015).

Aside from these overall system comparisons, fiscal rules figure prom-
inently in the discussions about institutional constraints on excessive 
spending and excessive indebtedness. The early literature on balanced 
budget rules in the U.S. is ambiguous with respect to its spending 
effects (Kirchgässner 2002), but more conclusive regarding public debt 
(Bohn and Inman 1996; Burret and Feld 2014). These early analyses 
on the effects of fiscal rules show that much depends on their design. 
Simple rules, rules that are too crude, offer many possibilities to cir-
cumvent them (Von Hagen 1991). Bohn and Inman (1996) have thus 
offered a list of characteristics of balanced budget rules in the U.S. that 
seemed to have worked. One such characteristic is that they are fixed at 
the constitutional level, a proposal that Buchanan has supported again 
and again.

Similarly, the more recent discussion about second generation fiscal 
rules asks for sophisticated rules, like the Swiss or German debt brakes 
(Eyraud et al. 2018). Both fiscal rules, having a broad coverage in gen-
eral, require an (almost) balanced budget across the business cycle, i.e., 
structural budget balance, such that automatic stabilizers are allowed 
to work. They allow for well-defined escape clauses as additional, but 
clearly defined exceptions to the rule in which deficits may be higher. 
Budgeting mistakes are accounted for on a separate adjustment 
account and must be balanced after a certain time. And, following 
Buchanan (1997), they do not allow for deficits to cover investment 
spending.

The Swiss federal debt brake has been inspired by cantonal fiscal rules 
that effectively restrain cantonal public debt (Feld and Kirchgässner 
2001b, 2008; Krogstrup and Wälti 2008; Burret and Feld 2018a, b). 
Feld et al. (2017) provide evidence that these cantonal debt brakes, in 
addition to the credible no bailout clauses, reduce risk premia of the 
Swiss cantons. Pfeil and Feld (2016), using the Synthetic Control 
Method, present evidence that the Swiss federal debt brake reduced the 
cyclically adjusted budget balance. In a meta-analysis, Heinemann et al. 
(2018), considering 25 studies with 889 observations, show that fiscal 
rules have a significantly negative correlation with primary deficits and 
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budget deficits. Overall, this broad research outcome strongly supports 
Buchanan’s (1997) claim for a balanced budget amendment.

Conclusion

James Buchanan pioneered the political economics of public debt. 
Buchanan (1958) was concerned with a shifting of the debt bur-
den to future generations, Buchanan and Wagner (1977) accused 
Keynesianism of being responsible for fiscal profligacy. Keynesian fol-
lies undermined the informal (moral) rules of fiscal prudence that pre-
vailed before the Keynesian revolution set in (Buchanan 1985, 1987). 
Buchanan’s (1997) conclusion was straightforward: Informal rules 
that shaped fiscal policy in many countries until the 1960s should be 
replaced by formal rules, i.e., balanced budget amendments to constitu-
tions or, in general, fiscal rules.

In this paper, we have traced the development of public debt in 
OECD countries across time raising first concerns of excessive indebt-
edness in those countries. A discussion of the sustainability of public 
finances indicates that there is a shift of public debt to future taxpayers 
in particular when they face the danger of financial markets withdraw-
ing their confidence in a country’s willingness or ability to pay. There 
are traditional economic reasons for public debt (business cycle, pub-
lic investment, particular single events (unification, natural desasters)), 
but they cannot explain lacking consolidation in better times. Two 
political-economic explanations particularly add to the understanding 
of excessive debt: Elections and common pool problems. Institutional 
rules influence whether such political economics mechanisms more 
or less severely affect fiscal policy. According to the recent evidence, 
well-designed fiscal rules help to obtain sound public finances.

In sum, it seems as if Buchanan’s thinking about public debt had 
finally convinced policy-makers and constituencies around the world. 
Many countries, in particular in Europe, have introduced fiscal rules or 
improved existing rules. However, Leviathan lives on and particularly 
fights back since the Great Recession. Anyway, I found out that Jim 
Buchanan was in a good intellectual neighborhood to one of the leading 
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classical liberals in Switzerland in the nineteenth century. In his book, 
Weltgeschichtliche Betrachtungen Jakob Burckhardt (1921, p. 132, my 
translation) wrote: “We should anyway shut up against the middle ages, as 
those times did not bequeath public debt to their successors.”
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Introduction

Until the decade of the 1940s public debt had not enjoyed a particu-
larly good reputation with economists, even though they were aware 
that in particular situations, such as major wars or major catastrophes, 
public borrowing might become unavoidable, as it had in England, dur-
ing the Napoleonic Wars, and, perhaps, in the USA, during the years of 
the Second World War. In those war years the share of public debt into 
GDP reached very high levels. However, in more normal times, pub-
lic spending was expected to be financed by current taxes and by other 
ordinary sources of public revenue (fees, fines and so on). Therefore, 
public debt was expected to remain controlled.

In The Wealth of Nations (1937 [1776]), Adam Smith discussed pub-
lic borrowing and was highly critical of governments that engaged in 
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that activity. He dedicated many pages to public debt and (on p. 883) 
concluded that: “all states…have on some occasions played this very 
juggling trick [the “trick” of replacing tax revenue with borrowing]”. He 
continued: “When national debts have …been accumulated to a cer-
tain degree, there is scarce… a single instance of their having been fairly 
and completely paid. The liberation of public revenue, if it is ever been 
brought about at all, has always been brought by bankruptcy: some-
times an avowed one, but always a real one, …..”. Thus, Smith was con-
cerned with the issue of debt sustainability, and also with the impact of 
debt default on the creditors who had lent money to the government.

David Hume, a contemporary of Adam Smith, introduced a more 
explicit “public choice” angle to the issue. He wrote that: “It is tempt-
ing to a minister to employ such an expedient [i.e. public borrowing], 
as it enables him to make a great figure during his administration 
without overburdening the people with taxes, or exercising immediate 
clamors against himself. The practice, therefore, of contracting debt 
will almost infallibly be abused in every government”. This can be con-
sidered the “fatal attraction” of public debt. Therefore, “…. the conse-
quences [of contracting public debt]….must indeed be one of….two 
events; either the nation must destroy public credit, [by repaying it 
with tax revenue and relying on taxes], or public credit will destroy the 
nation” (Hume 1970, p. 92).

Hume was thus concerned about the negative impact that high pub-
lic debt could have on a “nation”. His position anticipated to some 
extent some of the views held later by “public choice” economists, 
including James Buchanan, as Buchanan outlined them in Part VI of 
his 1970 textbook—The Public Finances (1970)—, and in some other 
writings on the issue. As he put it, “… debt creation provides one way 
of financing public services without current costs” (see p. 304, italics 
added).

Over the last three centuries, and until the 1940s, most economists 
had shared Smith’s and Hume’s negative view of public borrowing. 
See, for example, several chapters in Volume 2 of Paul Leroy-Beaulieu’s 
1888, encyclopedic treatise on public finance. Others, as for example 
De Viti De Marco (1936), had called attention to the importance of the 
use to which the borrowed money is put by the government, in judging 
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the merit of (limited) public borrowing. Prominent political figures, 
including Napoleon, George Washington and some others, also, had 
made statements criticizing the practice of public borrowing. George 
Washington, for example, believed that: “there is no practice more dan-
gerous than that of borrowing money”.

The attitude of economists toward public borrowing and towards 
the accumulation of public debt in normal times started to change, as 
a consequence of the “Keynesian Revolution”, especially in the 1940s, 
when Keynes’ views on countercyclical fiscal policy became popular, and 
after the dramatic experience of the Great Depression, in the 1930s. 
The Great Depression had pushed the unemployment rate in the USA 
to 25% and had reduced output by an even larger percentage. It had 
also created some strong arguments in favor of governmental interven-
tion to stabilize an economy.

The growth in public spending and in public debt, that had occurred 
during the Second World War, largely financed by debt, was cred-
ited, by Keynesian economists, as having pulled the US economy out 
of the Great Depression. Keynes’ writings had convinced an increas-
ing number of economists and politicians, including F. D. Roosevelt, 
that an economic policy associated with the creation of significant fis-
cal deficits during economic slowdowns, and the accumulation of pub-
lic debt, could help reduce the pain of recessions. When the Keynesian 
Revolution became popular, fiscal deficits came to be seen in a new 
light: they became tools that governments could use to promote full or 
fuller employment. See, on this, especially the 1962 Economic Report of 
the President. As a consequence, the accumulation of public debt ceased 
to be feared, or to be considered a sin, as it had been in the past, and 
Keynesian economists dismissed the significance of public debt because 
they assumed that it was a debt that a nation owed to itself.

After the “Great Recession” of 2008–2010, and its impact on out-
put and employment, several well-known and highly vocal economists 
pushed governments, in the USA and in Europe, to abandon what 
they called “austerity”, and to increase public spending, using borrowed 
money to do so. They also encouraged central banks to provide cheap 
credit (see Tanzi 2013, 2015). Similar advice had been given to Japan 
in the 1990s, when its rate of growth had slowed down, and to some 
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countries from Southeast Asia, during the 1997–1998 financial crisis in 
that region (see Tanzi 2008, pp. 122–125).

“Austerity”, that in the past had been universally considered a pub-
lic virtue, came to be seen by some as a serious sin, and its pursuit by 
governments was sharply criticized by some economists, including Paul 
Krugman, Joseph Stiglitz, and others. The “Keynesian Revolution” had 
clearly performed the remarkable miracle of transforming a sin, that 
in the past was assumed to lead to an economic Hell, into a virtue, 
that would lead countries to an economic Heaven. If that Revolution 
had been a person, it would have merited Sainthood in the Catholic 
Church.

Reasons for Public Borrowing

Countries borrow when they wish to spend more money that they get 
from taxes and from other ordinary revenue. This often happens dur-
ing major wars and catastrophes. In addition to wars and catastrophes, 
depressions and recessions can lead to, or can be used to justify, public  
borrowing by reducing revenue or putting pressure for more  
public spending. With the passing of time, other potential justifications 
for borrowing have been suggested by economists and politicians. After 
World War Two, when the pursuit of growth and economic develop-
ments became explicit and development economics and growth theory 
became important branches of economics, some economists theorized 
that development and growth could be promoted with government 
spending, or with other policies, such as tax incentives and an accom-
modating monetary policy. Fiscal deficits and public debt became 
new, important policy tools available to, and increasingly used by, 
governments.

Various reasons were introduced to justify public borrowing. These 
included the pursuit of economic developments and of full employ-
ment. Some economists also argued that major public investment 
projects (associated with what was called a “big push” in infrastruc-
ture building), to be made in a relatively short time period, would 
justify borrowing, in order to make future generations (that would 
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benefit from the use of the new infrastructure), pay, or help pay, for 
them. However, there was disagreement among economists on whether 
routine, annual, investment spending, as distinguished from “a big 
push”, should be financed by debt.

A so-called “golden rule”, a rule supported by some economists and 
occasionally used by some governments, promoted the view that public 
investments should be financed by debt. Furthermore, some economists 
proposed also that the “golden rule” should be used to estimate the size 
of annual fiscal deficits. That rule required that investment spending 
should be excluded from the calculation of annual deficits, when fiscal 
rules constrained the size of those deficits. The use of the “golden rule”, 
thus, made the fiscal accounts, of countries that engaged in investment 
spending, look healthier than they might actually be. There are, of 
course, some potential problems with the use of the “golden rule”. Its 
proponents tended to ignore them, or to assign to them only marginal 
importance. Let us mention some of them.

First, there is no firm agreement (among public accountants or among 
economists), on what kind of public spending should be clearly classi-
fied as “investment”. Different countries seem to use different criteria for 
making that determination. In the presence of a domestically or exter-
nally imposed fiscal rules (as, say, the Maastricht Rule, or a balanced 
budget rule) that put limits to the size of the fiscal deficit, this lack of 
agreement can lead to intentional misclassification of some spending.

Second, regardless of classification, some public investment is or 
might not be productive. Therefore, they do not contribute to eco-
nomic growth. However, if the investment has been financed by debt, it 
must still be serviced in future years. The lower is the productivity of an 
investment, and the higher is the cost of borrowing, the greater can be 
the future debt servicing problems. Evidence from many countries indi-
cates that, often, public investments are undertaken in the absence of 
competent and objective cost benefit analysis of the projects. Therefore, 
for political or other reasons, public investments tend to include what 
are called “white elephants”, “cathedrals in the desert”, or “roads to 
nowhere”.

Third, some spending, that is not classified as investment (such as 
“operations and maintenance”, or “research and development”) may 
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be more productive than what is officially classified as investment. This 
spending might be penalized by a rule that gives more importance to 
“investment”, or that excludes investment spending from the measure-
ment of the fiscal deficit but includes “operation and maintenance”.

The spending on unproductive public investments is not just the 
consequence of honest mistakes, or bad choices, in the selection of pro-
jects. It is also the result of corruption in the choices of projects and 
in the process of actually making the investments. Various studies have 
indicated that corruption often finds a fertile ground in investment 
decisions (see, for example, Tanzi and Davoodi 1998). The Italian Corte 
dei Conti (the Italian Accountability Office), in 2014, reported that 
up to 40% of spending in public investments in Italy might be attrib-
uted to the payment of bribes and to other corruption-related expenses. 
Similar results have been reported for other countries. This kind of 
“public investment”, and the “public debt” that it creates, contribute 
neither to economic growth nor to higher, future public revenue, that 
could help pay for the debt. However, it still contributes to the future, 
higher government costs to service the (higher) public debt that they 
generate.

Many modern economists would agree that fiscal deficits (and the 
increase in public debt that they cause), which are generated by the 
natural action of “built-in stabilizers”, during genuine economic reces-
sions, could and should be financed, in the short run, by public bor-
rowing. However, many of them would disagree with a view—pushed 
in recent years by Larry Summers, Paul Krugman and some others—
that the American economy may be suffering from “secular stagnation”. 
Therefore, its rate of growth has fallen below the country’s long run 
growth potential. In the view of Summers and Krugman, this fall would 
justify a sustained fiscal injection that would increase the size of the pub-
lic debt at least over the short run.

Apart from the questionable assumption that the potential growth 
rate is higher than the actual, the problem with the above view is that 
high public debt inevitably creates greater uncertainly, including that 
associated with the possibility of future tax increases, or future fiscal 
crises. And higher public debt and more uncertainty, inevitably, have a 
negative impact on economic growth (see Tanzi 2015) and Tanzi and 
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Chalk (2000). Some measures of uncertainty have become available in 
recent years. They have indicated that uncertainty has grown in recent 
years, as a consequence of greater fiscal activism and higher public debt 
levels (see Baker et al. 2013).

Some years ago, Robert Barro had advanced the hypothesis that “tax 
smoothing” may be a justification for contracting public debt. In the 
face of a “temporary” increase in public spending, or a “temporary” fall 
in tax revenue, debt accumulation to finance the fiscal deficits might 
allow the statutory tax rates to remain (almost) constant. That is, debt 
would become a substitute for increasing the tax rates. The constancy in 
tax rates in the short run is supposed to reduce the disincentive effects 
that might accompany an increase in those rates, in the absence of pub-
lic borrowing.

Barro’s tax smoothing hypothesis can be criticized on at least two 
grounds. First, a temporary expenditure could be financed by excep-
tional, once-for-all taxes on wealth, on incomes, or on sales. These tem-
porary taxes should not be expected to have strong disincentive effects, 
because those effects take time to materialize because they require 
changes in economic behavior (such as changes in Jobs), and those 
changes take time. The disincentive effects of high tax rates are likely to 
grow with time. The shorter the time, the less significant they are likely 
to be.

The above discussion has indicated how, over the years, economists 
have added more reasons for governments to rely on public debt, to 
achieve an increasing number of objectives. This has become a normal 
trend in government behavior (see Tanzi 2018). Like the traditional 
“snake oil”, that was supposed to cure many diseases, fiscal deficits and 
the debt that they generate have become increasingly popular features of 
modern economies to deal with various goals.

Introducing an Explicit Public Choice Perspective

As David Hume anticipated three centuries ago, and as James Buchanan 
stressed in some of his writings, there is likely to be an important pub-
lic choice perspective in the governments’ reliance on public debt. 
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Buchanan believed that a government had no justification to spend 
today while passing the burden on future citizens, who have not par-
ticipated in the decisions. This public choice perspective, of course, 
always existed, as Hume recognized. However, it became more evident 
in recent decades, for various supply or demand reasons. It would be 
difficult to explain the phenomenal growth in public debt around the 
world in recent decades, a growth that cannot be attributed to major 
wars or catastrophes, without recognizing the public choice perspective. 
That perspective helps us understand why governments, especially in 
democratic countries with market economies, that regularly have to face 
elections, seem to have a fatal attraction for public debt.

That attraction was strengthened in recent decades, when the supply 
of credit that many governments faced became more elastic and more 
accommodating, while citizens’ resistance to higher taxes also increased. 
Available statistics from OECD indicate that, since the beginning of 
the new millennium, the tax levels of most advanced countries have not 
increased, while the public debts of those countries have grown con-
siderably. It must have become easier and cheaper for governments to 
replace tax increases with more borrowing, in making decisions about 
additional spending or about cutting tax levels.

The greater elasticity of the supply of credit was generated, in recent 
decades, by the globalization of the financial market, by the growing 
sophistication of those who operate in it, and by the role played by cen-
tral banks in providing easy credit, partly due to the belief, since the 
1980s, that monetary policy can be a powerful instrument in preventing 
economic downturn, or deflation. This latter belief is relatively new. It 
did not exist during the years of the Keynesian Revolution when fiscal 
policy was expected to play the leading role.

The attraction of public borrowing for governments reflects the nor-
mal and inevitable conflict that exists between political decisions, that 
tend to be influenced by short run considerations, and good economic 
decisions, that should be influenced by a longer time perspective, and 
not by short run, political, objectives. This conflict between the short 
run and the long run is common in many areas of economics. However, 
the role and the importance of different time lags on the effects of 
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policies on the economy has rarely been explicitly recognized by 
 economists, when they recommend policies. Democratic governments, 
that must face elections in the not too distant future, recognize and are 
aware of the fact that they can gain short run political benefits (such 
as winning votes in the next elections) if they can generate short run 
gains for the citizens, while pushing the costs, or the negative, economic 
consequences of their policies, into the future, and possibly on other 
governments.

Economists have not appreciated enough how the different timing of 
the impact of the costs and the benefits of policies often determines, 
or influences, the choice of governmental actions. Policies that provide 
benefits in the short run, but that push the costs to the longer run, tend 
to be preferred, as Hume, and later Buchanan and others, recognized. 
Spending money with borrowed funds achieves exactly that objective, 
especially when interest rates are low and maturities can be lengthened.

During the early years of the Reagan Administration, when, because 
of high fiscal deficits and high interest rates, that Administration was 
borrowing a lot of money, making the US public debt grow rapidly, 
James Buchanan was one of the few voices among economists that 
criticized that development. He did not like red ink and was a firm 
believer in “pay as you go”. Another similar voice at that time was that 
of Jacques de Larosiere, then the Managing Director of the IMF (see 
de Larosiere 2018, pp. 127–128). It should be mentioned that, at that 
time, the US debt and those of most advanced countries were still low 
and much lower than they are today.

Some Statistics on Public Debt

Developments in the accumulations of public debts in recent decades 
have been alarming. In April 2018, an IMF study reported that, in 2016, 
global debt (both public and private) had reached $164 trillion, or 225% 
of global GDP (IMF 2018)! The public debt of advanced economies 
had reached 105% of their GDPs. Of the total debt (public and pri-
vate), 63% was non-financial private debt, while 37% was public debt.  
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In several countries, including the United States, the ratio of public 
debt to GDP in 2016 exceeded 100%. In some cases—Japan and 
Greece—it exceeded that level by very large amounts.

These are extraordinary figures, especially considering that they were 
reached during a period that did not have major wars or catastrophes. 
Much of the increase had come after 1980 and, especially, in the last 
decade. It should be added that the cost of servicing the debt has been 
kept modest by the extraordinary monetary policies that the central 
banks have been following in recent years. Given the current debt levels, 
should interest rates return to historical levels, the weight of the debt 
would become crushing and several countries would face bankruptcy.

The current level of public debt points to likely future fiscal difficul-
ties for several countries, including the USA, in spite of some optimis-
tic analyses (see, for example, Auerbach and Gorodnichenko 2017). For 
the USA, growing concerns about the sustainability of its fiscal policy 
have been raised from several quarters. The US fiscal deficit has been 
estimated, by the Congressional Budget Office, to reach one trillion 
dollars in 2019, and to continue growing in future years. This growth 
has been coming at a time of full employment, and after many years of 
economic expansion of the American economy. The future growth of 
the US public debt may have been accelerated by the 2018 tax reform, 
that cut tax revenue for future years. The short run political benefit of 
that reform has been bought at the expense of the longer run cost of a 
faster growing public debt, unless economic growth picks up more than 
most experts expect. A sudden and significant increase in interest rates, 
and/or a significant recession, could soon make the US debt burden 
unsustainable.

Public choice considerations and the increasing elasticity of the sup-
ply schedules of available credit, made, to a large extend, more elastic 
by the actions of central banks, help explain the growth of public debt 
in recent decades. It should be repeated that, in the first two decades 
of the new millennium, the tax levels of advanced countries did not 
increase, because of growing resistance to taxes in those countries. This 
must have encouraged government to take the easier road of more pub-
lic borrowing.
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Following David Hume, two phases can be recognized in the public 
debt story:

1. a happy phase, the phase when governments obtain and spend the 
extra resources through borrowing, and, as Hume observed, “[make] 
a great figure…without overburdening the people with taxes…”. This 
is the time when the short run political benefits of contracting debt 
are most evident and most felt. This happy phase is often followed by

2. a painful phase, when the debt must be serviced (often, at higher 
interest rates), or must be repaid, by increasing the tax burden on the 
citizens, or, when that is difficult, by reducing public spending which 
is equally difficult. Several countries started to have to face this pain-
ful phase in recent years. However, if current policies are not changed, 
the worst may still come later, and it may be more painful.

Obviously, the shorter is the time perspective of a government, the 
greater is the value that it attributes to the “happy phase”, and the less 
importance it attributes to the, more distant, “painful phase”. A gov-
ernment that believes that it will remain in power for a long time may 
be less influenced by these public choice considerations and many gov-
ernments tend to suffer from some forms of optimism about the future. 
For example, they may believe that increasing public spending and fis-
cal deficits today, or by reducing taxes, even when they cannot afford 
to do so, they will stimulate enough the future economic growth and 
the growth of tax revenue to avoid, or to be able to deal with future fis-
cal difficulties. This optimism was at the center of many countries’ fiscal 
policies after the “Great Recession”. And some economists that should 
have known better, inspired and encouraged it. It was a clear contribu-
tor to the growth in public debts (see Tanzi 2013, 2015).

The better is the use made of borrowed funds, during the “happy 
phase”, the less damaging is likely to be the “painful”, or the “repay-
ment”, phase. If, during the “happy phase”, the borrowed funds have 
been used efficiently, in investments that have a high rate of return; or, 
in the case of countercyclical fiscal policy, if they have truly and signif-
icantly stimulated the economy, promoting a fast expansion, the future 
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income of the country will increase, thus facilitating the servicing and/
or the repayment of the debt. This outcome would reduce the need for 
imposing painful policies, such as raising taxes or cutting spending, 
later. However, as Adam Smith recognized three centuries ago, this is 
not what often happens. Often, the borrowed funds, obtained to buy 
votes, stimulate the economy less than hoped: or they are not used in 
activities with high rates of return. See the examples of Argentina and 
Greece.

The concept of efficiency in the use of borrowed resources refers to 
their ability to raise the productive capacity of an economy, and not to 
its ability to solve some social problems; as important as those problems 
may be. The solution of social problems should be achieved with the 
use of ordinary revenue and not with debt. Therefore, a government 
should not borrow to, say, improve the distribution of income, or to 
pursue general social objectives, such as improving health and educa-
tional services, unless this action can be shown to lead to higher eco-
nomic growth, and in a time short enough to facilitate the servicing of 
the public debt. Dealing with strictly social objectives will normally not 
facilitate the repayment of debts.

The government should also not borrow for unproductive invest-
ments, such as the building of “white elephants”, even when these may 
seem to be prestigious, and thus politically attractive. Some of these 
investments have been financed because of their political attraction. 
They come to resemble public monuments: politically important but 
economically useless. Too many people and economists continue to 
believe that spending for what are called public investments always pro-
duces higher economic growth.

The preceding comments may seem trivial to many experts. 
Unfortunately, their message is often forgotten or ignored by the pol-
iticians who make the economic decisions. The fact that borrowing is 
often abused and is used for non-productive activities is evident from 
the frequency of defaults, and from the fiscal difficulties experienced by 
many countries.

In addition to the happy phase and a painful phase, the public debt 
story, at times, has a third phase. It could be called the default phase. 
That phase can be long, complex and painful, while it goes on, as the 
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experiences, in recent years, of Argentina, Greece and some other coun-
tries have shown. This phase is too complex to be discussed in this 
paper.

On Different Forms of Borrowing

Domestic Borrowing

In past decades, when the countries’ economies were mostly close and 
the financial markets were mostly national in character, there was lit-
tle cross-countries’ capital movement. The little that there was, resulted 
from direct investments, from loans obtained from international organ-
izations, and from foreign aid, provided by some richer countries to 
poorer countries. Therefore, most of the borrowing by countries’ gov-
ernments came from domestic sources and, often, from their cen-
tral banks, in addition to some forced loans, to the government, from 
domestic pension funds, public enterprises. and some other sources.

Domestic borrowing was inevitably constrained by the low sav-
ing rate of a country, and by the lack of sophistication of its financial 
market. When countries ran into debt problems, as it occasionally hap-
pened, it was due to the fact that they had borrowed too much from 
their central banks, through what was called “inflationary finance”. 
Simply put, the central bank had printed money and had loaned it to 
the government that spent it. As that term implies, the borrowing often 
generated inflation and balance of payments difficulties. The reason was 
that the monetary expansion, associated with the public borrowing, 
generated aggregate demand, but did not contribute much to increasing 
the country’s aggregate supply, making prices go up (see Tanzi 1978).

Foreign Borrowing

When, starting in the late 1970s, and especially in the 1980s and 
1990s, countries became more open and capital flows across countries 
increased and became important, the possibility of borrowing from 
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foreign sources increased in scope. In this new situation, the amount of 
borrowing, that a country’s government could obtain, increased dramat-
ically, until the country got into financial difficulties, that discouraged 
lending to it. High saving rates in China and in some other, especially 
Asian, countries, and more relaxed monetary policies pursued by the 
US Federal Reserve Bank, the European Central Bank and other central 
banks, increased the availability of funds that an increasingly sophisti-
cated global financial market could make available to the governments 
that wanted to borrow. For reasons explained earlier, there were always 
governments that wanted to borrow.

The outcome from the changed conditions was that many govern-
ments (and also many private institutions) started to borrow more than 
they had done in the past from foreign sources. As mentioned earlier, 
over recent decades public borrowing and public debts increased consid-
erably in many countries. Not surprisingly financial crises became also 
more frequent. At times, these crises became serious, as those of 1997–
1998, in Southeast Asia, that of 2002 in Argentina, the 2004 crisis in 
Mexico, and the more global and more threatening crisis of 2008–2009, 
that affected many countries and that sharply increased the fiscal deficits 
of many countries.

A mystery that has remained without a convincing explanation, at 
least to this author, is why, so far, the increased borrowing has not led 
to high inflation, as might have been expected by the large increase in 
credit and in debt. In a strange and at times puzzling development, 
in recent years, policymakers have worried more about deflation than 
about inflation. The fact that countries’ economies are no longer close, 
and that the impact of a credit expansion in a country is diffused to 
much of the world by globalization, must be part of the explanation; 
but it cannot be the full explanation. The possibility that lags may also 
be playing a role cannot be discounted so that inflation may raise again 
its ugly head in the future.

In a world with increasingly sophisticated private institutions, such 
as investment banks, hedge funds, private pension funds, and others, all 
eager to lend money to governments which seem to be in normal eco-
nomic conditions, and not too risky, the supply of credit can become 
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and has become highly elastic, at some rate of interest, for many 
countries.

There have been occasions when the ministers of finance of some 
borrowing countries have commented about the lines of bankers offer-
ing loans that form outside their hotel rooms, when they travel abroad. 
In these situations, it must have become increasingly difficult for some 
countries’ policymakers to resist these offers. At times, governments 
have also manipulated their official statistics to give to the creditors a 
more favorable impression of the real situation of their fiscal accounts. 
All this has made the public choice explanations of borrowing highly 
plausible.

Foreign borrowing is also encouraged by fixed and possibly overval-
ued exchange rates that make foreign loans look cheap for some coun-
tries. The foreign debt crises of countries (some within the European 
Monetary Union) can be traced to a few elements, such as: (a) lack of 
good and reliable statistics; (b) a fixed exchange rate; (c) low maturity of 
the loans received; (d) the unproductive use of the resources obtained; 
and (e) mismatches between the maturity of the loans obtained and 
the time when the investments made with the funds borrowed begin to 
generate an economic return. The fact that borrowing is often in foreign 
currency (mostly in dollars or euros) when the exchange rate is fixed, 
makes a country particularly exposed to changes in the exchange rate 
and in interest rates. Past financial crises had led to some improvements 
in the quality of the statistical information. However, as the Greek expe-
rience indicated, statistics can still be manipulated by a government.

Concluding Comments

This paper has focused on developments in public debt. The paper has 
discussed the fact that in recent decades it became more difficult for 
many countries to increase their tax levels, because of increasing tax-
payers’ resistance to higher taxes and because of difficulties arising from 
globalization. At the same time credit has become cheaper and more 
available for many countries. Given this situation it is not surprising 
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that, as price theory teaches us, governments have been more willing 
to buy more of the cheaper product. Public choice considerations have 
also encouraged this shift from taxes to debt especially if the market 
is underpricing the risks associated with more debt (Tanzi 2016). It 
should also be mentioned that the collection of taxes is accompanied 
by short run costs, such as costs of administration, for the government, 
and compliance costs, for taxpayers, that are absent when government 
uses loans. When the loans have long maturity and the interest rates are 
low, credit must be seen as a bargain especially to a government mostly 
focused on the short run.

References

Auerbach, A. J., & Gorodnichenko, Y. (2017, August 29). Fiscal Stimulus and 
Fiscal Sustainability. Mimeo.

Baker, S. R., Bloom, N., & David, S. J. (2013, January 1). Measuring 
Economic Uncertainty. Mimeo.

Buchanan, M. J. (1970). The Public Finances. Homewood, IL: Richard  
D. Irwin.

Congressional Budget Office. (2018). Budget and Economic Outlook. 
Washington, DC: Congressional Budget Office.

de Larosiere, J. (2018). 50 Years of Financial Crises. Paris: Odile Jacob.
De Viti De Marco, A. (1936). First Principles of Public Finance. London: 

Jonathan Cape.
Hume, D. (1970). Writings on Economics (E. Rotwein, Ed.). Madison: The 

University of Wisconsin Press.
International Monetary Fund. (2018, April). Capitalizing on Good Times. 

Fiscal Monitor.
Smith, A. (1937 [1776]). The Wealth of Nations. New York: The Modern Library.
Tanzi, V. (1978). Inflationary Finance: Theory with an Application to 

Argentina. IMF Staff Papers, 25(4), 417–451.
Tanzi, V. (2008). Peoples, Places and Policies: China, Japan and Southeast Asia. 

New York: Jorge Pinto Books.
Tanzi, V. (2013). Dollars, Euros and Debt. London: Palgrave Macmillan.
Tanzi, V. (2015). Fiscal and Monetary Policy During the Great Recession: A 

Critical Evaluation. Comparative Economic Studies, 57, 243–275.



43 The Irresistible Attraction of Public Debt     1007

Tanzi, V. (2016). Pleasant Dreams or Nightmares, in the Public Debts 
Scenarios? Ifo Schnelldienst, 9, 27–36.

Tanzi, V. (2018). The Termites of the State: Why Complexity Leads to Inequality. 
New York: Cambridge University Press.

Tanzi, V., & Chalk, N. (2000). Impact of Large Public Debt on Growth in 
EU: A Discussion of Potential Channels. In Public Debt and Fiscal Policy 
in EMU, European Economy (Reports and Studies No. 2). European 
Commission.

Tanzi, V., & Davoodi, H. (1998). Corruption, Public Investment and Growth. 
In H. Shibata & T. Ihori (Eds.), Welfare State, Public Investment and 
Growth. New York: Springer.



1009

In public finance alone, debates over tax incidence, tax capitalization, 
public debt burden, and the role of cost-benefit analysis can be partially 
resolved when protagonists accept common concepts of cost.

J. M. Buchanan, Cost and Choice, p. ix.

Introduction

In a private conversation with James Buchanan on the occasion of 
the centennial celebrations of the Faculty of Economics at Sapienza 
University of Rome in 2006, in which he was presented a parchment 
award in recognition of a fifty-year effort to inject into English-language 
fiscal theory insights central to the Italian School of Public Finance, 
he said that initially he had underestimated de Viti’s influence on his 
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analysis. Central to our discussion was the role of public expenditure 
in debt treatment. His cogent reflections stimulated me to poke around 
the legitimization of public expenditures in order to weigh how and 
when they can be financed through debt.

This chapter analyzes the role of public expenditures by contrast-
ing the Italian democratic tradition in Public Finance and the Anglo-
Saxon tradition. The former trend of thought, whose leading scholar is 
Antonio de Viti de Marco, carried on the view that the basis of pub-
lic finance was to be found in the fiscal price and the benefit principle; 
the latter trend of thought had its basis on the ability to pay prin-
ciple and the related theory of sacrifice, which strongly inspired the 
Ricardian equivalence theorem. In particular, section “Constitutional 
Approach vs. Standard Approach on Public Debt” outlines major 
issues dealing with the microeconomic and macroeconomic approaches 
to the theory of public debt, while section “De Viti vs. Ricardo and 
Buchanan vs. Keynes” focuses on the critique of the mainstream theo-
ries, particularly de Viti’s critique of Ricardo and Buchanan’s critique of 
Keynes. But sections “Contractarian Constitutionalism and Debt” and 
“Contractarianism, Debt and Default” advocate what appears to be a 
thoroughly working out of de Viti’s thought in Buchanan’s works, espe-
cially in Cost and Choice. Section “A Final Thought” offers some con-
cluding remarks.

Constitutional Approach vs. Standard  
Approach on Public Debt

In order to see whether there is a rationale for the creation of a legitimate 
public debt within constitutional political economy, this work investi-
gates the similarity between de Viti de Marco and Buchanan from the 
standpoint of a contractarian approach. Although there is no absolute 
dividing line between de Viti and Buchanan, prima facie they might be 
thought of as different due to the completely different settings in which 
their ideas grew out. While de Viti’s thought emerged out of a context 
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permeated by the doctrinal body of the Machiavellians,1 in Buchanan’s 
case, it was self-government that gave a stamp to his analytical way of 
thinking. However, like all great thinkers, de Viti cannot be put in the 
strait jacket of classifications. He travels along both paths by developing 
the theory of the cooperative state, although as an ideal model, and of 
monopolistic state, which is at the basis of real democracies.

One might think that the diversity of their cultural background, 
worked as a barrier between de Viti and Buchanan. Yet, those who are 
familiar with these two scholars are not at all inclined to doubt that de 
Viti exerted an influence on Buchanan’s elaboration of fiscal theory. To 
take De Viti’s and Buchanan’s contractarian views one step further, it 
is useful to highlight the two scholars’ semantic consonance on funda-
mental aspects such as the protective and productive state, the centrality 
of exchange, tax price and, more importantly, the subjective theory of 
opportunity cost for its application in the analysis of public debt.

However, de Viti de Marco’s contractual view makes us think that 
the creation of public debt, under particular budget conditions, such 
as those with the heaviest tax burdens and the emergence of new pub-
lic needs, does not violate any constitutional principle. If it were so, 
Buchanan’s propensity to justify default would involve a violation of the 
fundamental principles of constitutional logic, at least within the spe-
cific boundaries of this sphere. The point that becomes a legitimating 
element in my analysis is the quality of public expenditures as a justifi-
cation of public debt. Postulating this, in order to understand the con-
cept of the quality of expenditures I contrast the Anglo-Saxon tradition 
and the Italian school of Public Finance.

While the Anglo-Saxon tradition stressed the revenue side and 
ignored the expenditure side, the Italian democratic tradition in Public 

1A select group of thinkers that included also Mosca (1939 [1896]) and Pareto (1935 [1923]). 
Mosca (1939 [1896]) enthusiastically developed the notion of “the few govern the many” and 
Pareto developed the distinction between logical and non-logical actions. See Burnham, J. (1943), 
The Machiavellians: Defenders of Freedom. New York: The John Day Company Inc.
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Finance stressed the expenditure side and de Viti’s anti-Ricardian posi-
tion came as a powerful reinforcement to the sound finance principles, 
as Eusepi and Wagner (2013, 2017, 2018) have extensively written. It 
is worth while to recall that arm-in-arm with de Viti’s critique of the 
dominant thinking is Buchanan (1958, 1968, 1969). Hence it would be 
in the spirit of clarity to suggest that there is a de Viti vs. Ricardo and a 
Buchanan vs. Keynes.

The shifting of focus from the expenditure side to the revenue side 
operated by the standard approach leads to the fallacy of believing that 
public debt is an unavoidable necessity and not a simple possibility. 
It is exactly this dogmatic presupposition that impedes the legitimacy 
problem from emerging. I want to clarify that with standard approach I 
mean both the Ricardian and the Keynesian positions since the former 
implicitly, the latter explicitly rest upon a macro approach.

Indeed, my reading does not prove wrong simply because Ricardo 
(1821) switches from the aggregate to the representative individual as 
a way of shifting to micro. The representative individual is the quin-
tessence of the macro approach, which prevents an individual from 
indebting and defaulting on himself. Moreover, the ability-to-pay 
principle considers the tax side only; in so doing the state behaves in 
an arbitrary way, unless the ability-to-pay principle is assumed to be 
objectively measurable. By whom? And how? In reality, if political or 
ideological motivations are excluded, the only real reason for the ability- 
to-pay principle to have taken and still taking “the lion’s share”, also 
in contemporary fiscal systems, was clearly identified by Morgenstern 
more than 50 years ago.2 According to him, the popularity of the abil-
ity-to-pay principle has to be ascribed rather to its ambiguities, which 
allow anyone to use this principle either in a destructive or supportive 
way in the assessment of the distribution of the tax burden, than to its 
alleged objectivity. In sum, the ability to pay principle was incompat-
ible with De Viti’s logic. De Viti builds up an exchange relationship 
between taxpayers and the fisc. This is certainly a key turning point for  

2O. Morgenstern (1968).
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a democratic relationship based on tax price, which I do not hesitate to 
connect with de Viti’s unique vision of the state as a productive factor. 
On the contrary, for the standard approach public debt is a primitive 
datum, and public debt is analyzed in relation to other macro variables 
such as GDP, growth and any other aggregate magnitude.

While the concept of sovereign debt has a place within both 
Ricardian and Keynesian frameworks, it is oxymoronic when trans-
planted into a democratic setting where there is no room for a sovereign 
in the flesh with his own budget. When it comes to democracy, politi-
cians can issue debt without being liable for its repayment, for they are 
simply intermediaries.

In democracy, ideology, as distinct from the practice of state  activity, 
is inspired by the generality principle (Buchanan and Congleton 
1998),3 which impacts on both the revenue and expenditure sides. On 
the revenue side, proportional taxation works better than progressive 
taxation because prevents governments from discriminating minorities 
by maneuvering tax rates. On the expenditure side, the generality prin-
ciple bears with it that public goods be provided with an eye to pro-
ductivity rather than to government transfers. It is clear that resorting 
to debt for consumption purposes violates the generality principle. My 
investigation aims at seeing whether expenditures for investments fit the 
generality principle and if under particular conditions can be financed 
resorting to debt.4

A cursory reading of de Viti (1893, 1898) and Buchanan (1958) may 
leave the reader with the wrong impression that the two authors have 
very little in common. De Viti defines himself as the Italian Ricardo just 
because he takes the Ricardian equivalence theorem as a mere starting 
point. A deeper reading, however, reveals his anti-Ricardian posture on 
both taxation and public expenditure, as Buchanan (1960, 1969) has 
clearly explained.

3The generality principle is invoked in the text to highlight that in democracy nobody suffers a 
negative result.
4On this point see further sections “Contractarian Constitutionalism and Debt” and 
“Contractarianism, Debt and Default”.
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Although contemporary Italian scholars still embrace the Italian 
Ricardo story, I believe that this interpretation is untenable not only for 
the cogent reasons that Eusepi and Wagner (2013, 2018) have empha-
sized, but also for the opposite view that Ricardo and the Viti had as 
to taxation, which inevitably led Ricardo to work out his theory in a 
pre-democratic setting and de Viti in a democratic setting.

De Viti’s critique of the Anglo-Saxon’s approach, on which the 
Ricardian equivalence theorem rests, does not leave any room for 
doubts. It will suffice to note that the ability to pay principle was dis-
tasteful to him and throughout his works there runs the idea that such a 
principle is incompatible with the democratic vision of the state. In his 
1898 paper, he clarifies: “When Ricardo says that for the taxpayer a pay-
ment of a tax in perpetuity equals to a reduction in capital value of his 
property, he completely separates citizens’ private economy from that of 
the State. He takes into account only the net share of the property and 
does not consider the share that the taxpayer contributes to the State as 
if it were never produced” (own translation).5

Against this background, the centrality of public expenditure is a key 
element in de Viti’s thought and explains the role of the state as a pro-
ductive or organizational factor. De Viti argues that since the state is a 
productive factor, each unit of income produced has a built-in tax. As a 
consequence, if one unit of income escapes taxation it produces undue 
charges on the other units of income that are taxed.

More nuanced is Buchanan’s posture. It is true that he successfully 
criticizes the Keynesian paradigm in his Public Principles of Public 
Debt.6 But his methodological argument is not brought out clearly. 
His methodological individualism is spurious because it is inappropri-
ately applied to generations. Yet we must not omit to note that de Viti 
severely criticizes Ricardo on the equivalence matter and Buchanan cap-
sizes the theory of intertemporal shifting of costs through the creation 
of public debt.

6J. M. Buchanan (1958).

5De Viti de Marco (1898, Section 23, p. 114).
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De Viti vs. Ricardo and Buchanan vs. Keynes

A legitimacy problem is faced only in democratic institutional settings 
where decision-makers and the matter to be decided are both in the 
foreground and where public debt is originated by budgetary processes 
rather than necessity. This last element rules out choice and does not 
allow making use of a microeconomic approach.

In his equivalence treatment, Ricardo was unable to focus on the 
expenditure side exactly because the Anglo-Saxon approach misses to 
draw a bright line between pre-democratic and democratic settings. This 
omission is reflected in the ability to pay principle, which replaces the 
absence of an explicit relationship between taxpayers and the State. De 
Viti gets the point and shows how Ricardo’s attitude is inconsistent with 
the democratic approach where the ability-to-pay principle is replaced 
by the tax-price principle. De Viti’s critique is destructive:

One [the ability-to-pay principle] is the tendency of those who build 
their system on the arbitrary element and enlarge it step by step, until 
they arrive at the affirmation that the tax is an act of the sovereign will 
of the State, independent of the economic substance of the exchange of 
tax payments for public services.…….The other tendency [that based on 
the benefit principle] is that of those who, starting from the exchange- 
relationship between taxes and public services, build on the natural play 
of economic forces, reducing as much as possible the margin of what is 
arbitrary, in order to achieve a more stable political equilibrium.7

Although this aspect received little attention in the literature, the prob-
lem of debt legitimacy raises the question as to how setting a process, 
if any, for legitimizing public debt. The issue cannot be considered as 
captious, so much so that de Viti clearly shows the procedure by distin-
guishing between cooperative and monopolistic state.

Let us now proceed to meet Buchanan on this issue. Buchanan’s 
critique of the then dominant Keynesian theory, which separates 

7A. de Viti de Marco (1936, pp. 116–117).
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drastically public and private debt, can be found in Public Principles of 
Public Debt.8 Prima facie, Buchanan’s title may lead the reader to think 
that there is a shared consensus on the new “public principles” of public 
debt. But after a few pages one realizes that what Buchanan rails against 
is what he defines as the new orthodoxy, which was responsible for the 
overturning of the ethical and political bases of balanced budget and 
public debt principles. Budgets constraints were turned into a balance 
wheel by governments.9

His thought is encapsulated in the three following propositions:

1. The creation of public debt does not involve any transfer of the pri-
mary real burden to future generations.

2. The analogy between individual or private debt and public debt is fal-
lacious in all essential respects.

3. There is a sharp and important distinction between an internal and 
an external public debt.10

Subsequently, he criticized the above propositions with the following 
three:

1. The primary real burden of a public debt is shifted to future 
generations.

2. The analogy between public debt and private debt is fundamentally 
correct.

3. The external debt and the internal debt are fundamentally 
equivalent.11

The nucleus of Buchanan’s critique has to be traced to what I have 
defined as marginal differences between private and public debt if com-
pared to Keynes’ categorical differences that are responsible for over-
turning the principles of the classical doctrine. Buchanan is due some of 
the credit for working out a theoretical framework able to contrast the 

8J. M. Buchanan (1999 [1958]).
9See G. Eusepi and R. E. Wagner (2017), especially Chapter 1.
10J. M. Buchanan (1999 [1958], p. 5).
11J. M. Buchanan (1999 [1958], p. 26).



44 Can There Be Such a Thing as Legitimate Public …     1017

presuppositions of the new orthodoxy by rediscovering classical political 
economy. Thus, it is no wonder that Buchanan goes arm in arm with de 
Viti on this issue, and this is why I have found it convenient to analyze 
them together.

The two authors agree when they examine internal debt, external 
debt and intertemporal shifting of the debt. Although briefly, let’s exam-
ine the three points separately. In case of internal debt, the amount of 
the taxes paid and the interests received are identical in the aggregate. 
Yet, the debt exists, despite the adage “we owe it to ourselves”. But 
tearing or burning debt bonds would give rise to a default and would 
not be neutral from a contractarian viewpoint. De Viti’s famous the-
sis of public debt self-extinction is valid only in a cooperative state. In 
a monopolistic or democratic state, self-extinction is replaced by debt 
default. De Viti’s self-extinction envisages a zero sum also at a disag-
gregate level; conversely a zero sum only at an aggregate level involves 
a redistributive failure and, hence, default. De Viti and Buchanan see 
external debt in a similar fashion; although each of them starts from 
a different point of departure, they reach the same results. While 
Buchanan, in criticizing the new orthodoxy, is more concerned with 
showing continuity between internal and external debt, de Viti tries to 
extend his cooperative model—made up of three individuals with the 
same income, but coming from different sources (liquid assets, land-
owners and professionals)—to the case of external debt. De Viti pays 
little heed to the occurrence that the owner of liquid assets is external to 
the polity, and hence he is not a taxpayer but a voluntary external buyer 
essentially interested in securing his returns. Eusepi and Wagner (2018) 
question this tenet and underline that the government cannot equally 
treat an internal taxpayer, who is forced to pay taxes, and an external 
bond buyer.

Let us now examine the intertemporal issue. Here the analogies 
between de Viti and Buchanan are very close, especially after Cost and 
Choice,12 where Buchanan sweeps off the ambiguity surrounding the 
concept of generations, a trap in which de Viti never fell. Thus, de Viti 

12J. M. Buchanan (1969).



1018     G. Eusepi

wrote: “…..ancestors turn private goods into public goods following the 
value principle, so as to produce, if there was any error in calculation, 
an overall rise in utility to be shifted to their heirs or future generations. 
These latter, in fact, inherit private and public goods in such a quantity 
and proportion as their fathers thought the most advantageous to them” 
(own translation).13

Hence, a prospective evaluation of the mixture private/public goods 
among individuals in different periods of time can be viewed as a prob-
lem in terms of efficiency between private and public sectors. It is on 
this point that de Viti criticizes Ricardo whose equivalence principle 
is valid only under the requirement of equality in efficiency in the two 
sectors. Moreover, de Viti does not raise only the cost problem, but ana-
lyzes also the changes that value undergoes with the passing of time.

If future individuals receive an endowment of private and public 
goods equal to the one that they would choose behind a veil of igno-
rance, the ancestors’ choice passes the efficiency test. Yet, given the 
uncertainty and the variations of values, for both de Viti and Buchanan 
this result is implausible. It is this implausibility that induces me to see 
with a critical eye the financing of a public good in deficit even if it is 
one destined to avert the tragedy of global warming for the benefit of 
the environment.

According to de Viti, it is likely that future individuals will pre-
fer to inherit a larger liquid capital even if this involves a lower quan-
tity of public goods or public goods of lower quality. All this is clearly 
explained by the opportunity cost theory that is strictly connected 
with choice; the existence of liquid capital allows present individu-
als to choose according to their opportunity costs. If the choice were 
to be made by past individuals, present individuals would suffer objec-
tive utility losses. As this chapter argued above, it is crucial for de Viti 
and Buchanan that the expenditure to be covered features in the debt- 
taxation alternative. De Viti deals with this issue in his 1893 paper, 
where he evaluates public debt in terms of subjective relationships 
between individuals living in the past and those living in the present, 

13A. de Viti de Marco (1898, Chapter 4, Section 24, p. 116).
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or we might say, individuals living in an extended present, which allows 
the analysis of the same individual instead of a generation.

The quality of the expenditure is an issue discussed by de Viti in 
Section 23.14 He postulates that the very indispensable requirement is 
efficiency and underlines that the measuring rod of efficiency in public 
expenditures is represented by a parallel efficiency obtained by employ-
ing the same resources privately. This construction allows de Viti to link 
the cost of public goods with the cost of the contributed goods they 
replace. Nor is that the entire story. The expenditure allows de Viti to 
analyze also changes of utility or value through time. Here he points 
out that utility can be measured by interconnecting present and future 
taxpayers and by examining possible misconduct by those ancestors 
who gave rise to the crises and force present individuals to downward 
adjustments.

However, to de Viti, crises result neither from intentional choices, 
nor from intergenerational conflicts. Conversely, they are the result of 
an excessive provision of public goods compared to those which future 
taxpayers would have preferred. But de Viti went further by associat-
ing crises also to variations in intertemporal utilities. This makes de Viti 
very topical. The changing in values that de Viti associates with inter-
temporal variations of public debt represents a significant stride toward 
an outdoing of Ricardo’s equivalence. De Viti’s explicit individualis-
tic approach allows the distinction between an aggregate budget, as a 
fictitious primitive datum, and the aggregate as a sum of individual 
budgets. The former hides individual real budgets for it overlooks all 
interpersonal transfers, including those that give rise to debt and default 
as a devious form of redistribution consequent to the breach of the 
contract.15 De Viti wrote: “The day in which public debt were to be 
nationalized and were to be shared among the whole citizenry in such 
a manner that each taxpayer receives in interests the same amount as he 
paid in taxes, the big book of public debt could be suppressed without 
any harm or benefit for anyone….Compensation has taken place for all 

14A. de Viti de Marco (1898).
15G. Eusepi and R. E. Wagner (2018).
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and everyone” (own translation).16 Of course, this is true only in the 
cooperative state.

Contractarian Constitutionalism and Debt

As has been said herein before, Contractarianism is a shared fundamen-
tal element in both de Viti and Buchanan. The contractarian approach 
hinges upon consensual stable rules but when the received picture 
changes there must be the possibility for them to be amended. It is 
exactly the amendment possibility that impelled Buchanan to define 
the body of contractual constitutional rules as relatively absolute abso-
lutes.17 Although the stability of rules is a crucial point, the impossibil-
ity to amend them would make the contract a purely deceitful logical 
expedient.18

What is relevant in contractarian constitutionalism is the crucial role 
played by the balanced budget requirement strenuously advocated by 
Buchanan and less vigorously by de Viti. An explanation for this differ-
ent attitude has to be found in the different intellectual environments 
the two were living in. While Buchanan lived in a world bewitched by 
Keynes’ paean to an ever-increasing deficit spending that unbridled gov-
ernments in Western countries, including US government, de Viti lived 
in a setting in which the old-time fiscal religion was still in the air, so 
to say. The consequence is that Buchanan conceived of public debt as 
expenditures for consumptions. De Viti was prone to see public debt as 
a mode to facilitate expenditures for investments. The problem is that of 
establishing whether the two options are equivalent or not. If they are 
equivalent, Buchanan’s view has a general value; if not, what is valid for 
expenditures in consumption cannot be extended to expenditures for 

16A. de Viti de Marco (1898, Book 3, Section 20, p. 107). This point was popularized in the USA 
by Samuelson (1948), who, however, misses to observe that self-extinction requires a cooperative 
state and is not a common occurrence. Economics—An Introductory Analysis. New York: McGraw-
Hill Education.
17J. M. Buchanan (1989, Chapter 4, pp. 32–46).
18Brennan and Eusepi (2016, pp. 55–73).
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investments. Whatever option is chosen, a legitimacy argument clearly 
stands out from both an ethical and a political point of view. However, 
investments have decreasing returns and the legitimacy requires that 
expenditures be productive vis-à-vis alternative uses. But when bureau-
crats and politicians interfere in the process, productive expenditures 
become unproductive and, hence, the debt cannot be considered as an 
option any longer.

Underlying these themes, it is easy to detect a similarity between de 
Viti and Buchanan. De Viti’s justification of public debt is rested on 
two grounds: the expenditure quality and the combined mix private 
goods/public goods that the ancestors shift to their heirs. A further 
argument may be drawn from his works. The anticipation of benefits 
and the postponement of costs must be regarded as a violation of the 
constitutional logic. Expenditures for investments, instead, tend to 
nuance future uncertainty and, hence, they can be considered as a kind 
of public good for all individuals.

The absence of limits to indebtedness or of rules forbidding indebt-
edness does not solve the problem of whether to choose consumption or 
investments. My chief concern here is with the qualitative dimension of 
the expenditures rather than with their quantitative dimension such as 
the amount of debt that a government is allowed to run.

In his own words De Viti clarifies that in the face of a budget that 
does not allow for further revenues: “The prevailing opinion is that 
when the total tax burden is at the upper income-brackets, recourse to 
borrowing is the only way to meet the urgency of new public needs” 
(own translation).19 Prohibition to run into debt could prevent a gov-
ernment from implementing futile expenditures, but, at the same time, 
it could refrain a government from implementing choices that could 
benefit public infrastructures and social services.20

Again, he says: “Going back to the effect of unproductive expenses 
on descendants, the value principle, applied to financial econom-
ics, allows us to formulate the following law: future prosperity is best 

19De Viti de Marco, A. (1893, p. 1).
20On this see A. de Viti de Marco (1893, p. 42).
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guaranteed if present available resources are limited to the satisfaction of 
those public needs that are more urgent presently. In this way, a larger 
amount of liquid capital is shifted to future generations to satisfy the 
needs that will emerge with maximum degree of urgency. This principle, 
however, does not apply to loans, but only to public expenditures” (own 
translation).21

The de Viti/Buchanan relationship must be analyzed in terms of the 
subjective theory of cost as formulated by Buchanan in Cost and Choice. 
It seems to me clear that acquisitions that have important practical 
implications especially for public debt would have never been reached 
without the methodological purification of the cost theory as has been 
emphasized in the epigraph.

It is worthwhile to recall that the distinction between “before choice” 
and “after choice” was not yet developed when Buchanan wrote Public 
Principles of Public Debt in 1958, which is the most Italian-flavored of 
his books. There, Buchanan distinguished between taxpayers’ costs and 
government’s costs, but the analysis was carried out in terms of maxi-
mization of these two agents. The absence of a choice-influenced cost 
did not allow linking the inter-temporal connections between choice- 
influencing cost and choice-influenced cost.

As has been suggested above, the most persuasive point linking de 
Viti and Buchanan can be found in Cost and Choice where Buchanan 
not only makes a distinction between the two costs, but he underlines 
also the difference between the subjective cost of the choosing individ-
ual and the objective consequences of that choice in terms of objective 
losses of utility, which are always the results and never the causes of 
choice.

Buchanan’s stance can be made explicit as follows: who bears the 
objective cost of a public good financed through public debt? His 
answer is straightforward: it is borne by all individuals living in a 
period subsequent to the one in which the choice was made. It might 
be thought that the provision of a public good preventing a public 
bad such as global warming legitimates deficit spending, without any 

21A. de Viti de Marco (1898, p. 13).
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violation of the principles of contractarian constitutionalism. Since 
 beneficiaries are future individuals, according to the benefit principle, 
they should pay the costs. This is a case that Buchanan does not explic-
itly reject. If this public good that materializes in the future were, 
instead, financed through taxation, present taxpayers would be unduly 
taxed while future taxpayers would take advantage of it.

Buchanan rejects the case that features benefits enjoyed in the present 
with costs postponed into the future. Hence, all individuals suffer utility 
losses regardless of whether they have decided on the expenditures or 
not. This means that utility losses are not intergenerational transfers. So 
much we all owe to Buchanan. Yet, I must not to omit to note that not 
only is the concept of generation inappropriate, but it is also wrong.

This point underlines that neither intergenerational conflicts, nor 
intergenerational altruism à la Barro are appropriate to solve the prob-
lem simply because relationships are not among generations, but among 
individuals through time. No doubt de Viti’s contribution on this is 
particularly clear when he classifies the crises as outcomes resulting from 
individuals’ errors.22

Contractarianism, Debt and Default

The Keynesian revolution, which departed from the old time fiscal reli-
gion, assigned moral suasion a catalyst role in support of deficit and 
public debt.23 Its success was due not much to the goodness of this the-
ory, but to the fact that it was widely acclaimed by governments that 
saw in it a sort of authorization to disregard budget constraints. Keynes, 
alas, penetrated also the academia, where a new breed of scholars was 
more inclined to consultantships for the government than to teaching. 
In the atmosphere of easy spending, the new apostles’ recipe for full 
employment produced soaring public deficits and debts over the years.

22See J. M. Buchanan (1969, p. 55). See also G. Eusepi (1991, pp. 144–145).
23On this point see J. M. Buchanan and R. E. Wagner (1977).
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In the analytical account of the contrasting points between Keynes 
and Buchanan, the matter can be put as follows. Buchanan seems to 
reason in this way: if the government violated systematically previ-
ous governments’ debts, a sovereign debt market would not exist and, 
hence, there would not be a crisis of sovereign debt. Constitutional 
political economy espouses this position on condition that all kinds of 
debt are illegitimate. As already said above, my contention is that this is 
questionable.

It is important to analyze de Viti’s position on the private vs. public 
debt issue. De Viti argues that entrepreneurs may fail because of tech-
nical errors in their evaluations. From this follows that incompetent 
entrepreneurs would never fail if they were forbidden to resort to pri-
vate debt. Consequently, private credit market should be safeguarded 
against those who failed by either intentional or negligent wrongdoing. 
But who is empowered to exert such a protective role? When extended 
to public ordering, the consequences are even more pervasive since gov-
ernments, like some private incompetent entrepreneurs, tend to over-in-
debtedness. Hence the whole credit, private and public, should be 
cancelled and entrepreneurs should use only their savings and govern-
ments only their revenues. This conclusion is patently absurd because 
it runs against the most basic tenets of political economy, according to 
which credit goes in the hands of those who are able to use it at the 
best.24

Basically, de Viti and Buchanan consider the nature of the expendi-
tures in order to establish whether a debt is legitimate. Buchanan con-
siders expenditures in consumption, De Viti deals with expenditures in 
investments. Since to Buchanan expenditures in consumptions financed 
through debt violate the constitutional logic, he recognizes no lim-
its to defaulting. Simply put, financing consumption through debt is 
bad, failure to repay the debt is good. Of course, restoring an ethical 

24A. de Viti de Marco (1893, pp. 42–43). What stated in the text applies to private credit, which 
is a simple dyadic voluntary exchange. It does not apply to governments where exchange is forced 
or triadic.
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behavior by disregarding contractual commitments contravenes any 
well-established concept of rule.

I do not indulge here on what I emphasized in the past (Brennan and 
Eusepi 2002). What I am interested in here is to see whether de Viti’s 
expenditures in investments can be legitimately financed through debt. 
If the answer were in the affirmative, the consequence would lead to the 
reverse conclusion: default is illegitimate while debt in itself is legiti-
mate. The conclusion to which these reflections unmistakably point is 
that to Buchanan debt financing might be legitimate if expenditures are 
not employed in present consumptions.

The quality of public expenditure in a constitutional setting and even 
its financing through debt find their underpinnings in the distinction 
between legitimate and illegitimate expenses and the impact that this 
distinction has on the ethics of debt and default. Buchanan assigns 
responsibility of default to bond holders and not to the beneficiaries of 
the public expenditure for which government resorted to the debt. The 
legitimacy/illegitimacy of the whole operation has to be calibrated on 
the expenditure side; hence a problem of public debt legitimacy origi-
nates from expenditure legitimacy and not from the circumstance that 
bondholders receive interests. On this point, de Viti paves the way to 
Buchanan.

As already mentioned, prima facie, Buchanan’s posture on the bal-
anced budget requirement is stricter than that of de Viti’s. A deeper 
reading shows that his view of deficit is associated with expenditures 
in consumption, while de Viti conceives of deficit as a way to finance 
investments.

In fact, de Viti’s distinction between productive and unproductive 
expenditures and his treatment of the role that bureaucrats and poli-
ticians play within these two alternatives is much closer to Buchanan 
than it appears. When productive expenditures are turned into unpro-
ductive expenditures the entitlement to debt financing falls down. 
This induces some reflections associated with a dual budgeting system. 
The strategic use that politicians and bureaucrats make of this form of 
budget may lead to classify under the rubric of investment expenditures 
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for the enhancement of future public services what in reality are rent 
seeking activities.25

The impact of this kind of reasoning is that of drastically reduc-
ing the role of investments, which in practice are quasi-consumptions. 
Moreover, since bureaucrats and politicians have no residual claimancy, 
they have no incentives in keeping costs low or in cutting them. The 
constraint on unproductive expenditures set by de Viti is extended also 
to the strategic use of investments, which can be viewed as additional 
consumptions.

On this respect, de Viti’s and Buchanan’s conclusions are very close 
once again. De Viti’s unproductive expenditures have pretty much 
the same role as the budget constraint requirement has in constitu-
tional political economy. Thus, what seemed to lead to very contrasting 
options on whether to finance consumptions or investments in deficit 
leads, instead, to similar conclusions. Public investments that would 
pass the efficiency test would be very few. If this reading is correct, we 
face the opposite case envisaged in Cost and Choice: there, the word 
cost had two very different meanings, here the words consumption and 
investments, which are conflicting on the market, transplanted into the 
political scenario, overlap.

A Final Thought

The foregoing analysis has highlighted the similarities between de Viti 
de Marco and Buchanan. This has involved taking two different routes 
through my discussion: first, I began by introducing de Viti’s critique of 
Ricardo and Buchanan’s critique of  Keynes; second, I showed that the 
conflicting views of the Italian tradition and the Anglo-Saxon tradition 
did not prevent Buchanan from seeing the virtues of de Viti’s work. It 
is against this background that I tried to de-Ricardianize de Viti and 
strip away Ricardo’s veneer that made de Viti appear as a mere conveyor 

25On this point see Eusepi and Wagner (2018, pp. 13–15).
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of the Ricardian doctrine. No doubt this twisted image of de Viti was 
abetted by de Viti himself and also by Italian academics, who simply 
ascribed to Griziotti26 a position on non-equivalence that belonged to 
de Viti first.

Consciously or unconsciously de Viti defined himself as the Italian 
Ricardo not only because he had somehow become enchanted by 
Ricardo, but simply because he might have thought that dealing with 
a subject matter that had a mesmeric appeal to large a part of econo-
mists could help disseminate his theories. This, however, did the very 
 opposite—that is it contributed to put de Viti into Ricardo’s shadow. 
The aim of this chapter was to take de Viti out of that shadow.

Throughout my chapter, I made reference to specific sections of de 
Viti’s 1898 essay because they mark the watershed between de Viti’s 
deference to the great master and the search for a satisfactory solution 
of a problem that Ricardo had left out of account. In sum, de Viti’s 
Ricardianization is evident throughout the first 21 sections of his essay 
and the real de Viti stands out only when he introduces public expendi-
ture into his analysis.

Even though he is formally Ricardian in dealing with the equiva-
lence problem, he is substantially anti-Ricardian for being theoretically 
on a different footing. De Viti’s equivalence has behind it a demo-
cratic setting, while Ricardo is silent on the institutional setting. But 
the moment public expenditure is introduced, de Viti’s role of modern 
Ricardo cannot be invoked any more. Hence, all is left to do for the 
pundits of this fallacious assumption is to keep hiding de Viti’s radically 
different analytical and practical views under Ricardo’s long shadow. 
A further incompatibility with Ricardo is de Viti’s posture about the 
shifting of debt burden, which emerges most clearly in de Viti’s indi-
vidualistic model. This model exercised a strong hold over Buchanan’s 
thought as illustrated in particular in Cost and Choice, which is the most 
complex and rigorous formulation of the individualistic approach to 
public finance, as well as to economics in general.

26B. Griziotti (1917).
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The macroeconomics of money is complex because the institutions in 
existence reflect a fundamental misunderstanding of economic process. 
(Buchanan 1989, p. 299)

Buchanan’s Much Needed Help  
on Monetary Reform

Since the 2008 financial crisis, an interest in proposals for financial and 
monetary reforms has understandably increased in the public arena and 
in the academia. The crop of proposals put forward since then has var-
ied along many dimensions; for instance, they have varied from ways to 
improve existing arrangements to proposals radically revamping them, 
and they have varied from being purely theoretical to acknowledging 
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social and political realities. However, proposals for monetary reform 
detached from the reality they are meant to perfect, and without solid 
theoretical base to understand the problems with existing arrangements, 
are unlikely to be of much use. The intent with this chapter is to explore 
the relevance for current debates on monetary reform of Buchanan’s 
realistic views and solid theoretical grounding on monetary matters, 
which allowed him to identify proper goals for monetary arrangements 
and therefore, for their reform.

Buchanan’s ideas about money will be shortly described on section 
“Buchanan on Money”. On section “Predictability by Constitutionalization”, 
special attention will be given to his claims on fractional reserves, first 
as argued by Buchanan and Brennan (1981) and restated by Buchanan 
more recently (2010). On section “Classical Public Debt Theory”, some 
logic conclusions from Buchanan’s ideas are presented and discussed.

Buchanan on Money

The purpose of monetary institutions for Buchanan is to foster eco-
nomic efficiency. Because the collaboration among the economic agents 
is coordinated spontaneously by the price system in order to reduce 
transaction costs, the production of money with stable value, which 
allows for stability of the price level, is the desired outcome of an ideal 
monetary system. The purpose of Buchanan’s monetary musings is 
therefore to find a way to provide money with stable value of the unit 
of account (Buchanan 2010, p. 256), not as an end in itself but as an 
instrument to foster greater economic efficiency in society by easing 
spontaneous coordination through money of stable value.

Buchanan departs from the idealization of money by economists 
as merely a veil on the real economy, only to immediately acknowl-
edge that changes in the quantity of money have real world conse-
quences: “(U)npredicted changes in the aggregate amount of money 
can, however, exert negative effects on the real values generated in the 
nexus” (Buchanan 2010, p. 255); so, one of the important elements in 
Buchanan’s monetary prescriptions has to do with mechanisms to pre-
vent unexpected changes in amount of circulating media.
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In order to produce the most useful money possible, that is, one of 
stable value, something achievable, among other means, by keeping 
the amount of currency from changing unexpectedly, Buchanan devel-
oped a number of interesting contributions to monetary theory: (i) the 
need for the constitutionalization of money, (ii) a proposal for a brick 
standard, (iii) a proposal for a labor standard, and (iv) the insight that 
fractional reserve arrangements became anachronistic as the ultimate 
argument for “narrow banking.”

Predictability by Constitutionalization

In his chapter for Yeager’s book, Buchanan advocates for predictabil-
ity instead of stability (Buchanan 1962, p. 157) because he argues that 
against predictability, there is no dispute, while against stability there 
are doubts, in practice, not only in regard to its merits but also in regard 
to its attainability.1 In any case, Buchanan advocates predictability as an 
appropriate norm for monetary policy, as an instrument to “improve” 
the efficient use of resources (Buchanan 1962, p. 158); all his four pro-
posals for monetary arrangements discussed here have that in mind: 
“What we want a monetary framework to produce is predictability in 
the value of money” (Buchanan 1962, p. 163).

For Buchanan, predictability in the absolute price level, or in the 
price index as he calls it, may be achieve at constitutional level in two 
ways as pointed out by Boettke and Smith (2016). The first way is to 
have that goal as the criterion of policy and to entitle political agents 
to manipulate other economic variables in order to achieve it. The sec-
ond way is to allow the operations of the market to produce such result. 
That may be summarized as the difference between a managed and an 
automatic system (Buchanan 1962, p. 164). For Buchanan, in order 
to compare the two possible features of monetary systems in regard to 

1For Buchanan, “(I)f the predictability norm is accepted as appropriate for monetary policy, and 
if it is accepted that this represents a meaningful and conceptually attainable norm, the next ques-
tion to be faced involves the choice of means to implement it” (Buchanan 1962, p. 162).
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how to achieve stable money value (automatic and managed), we need 
first to conceive two “ideal” models. The ideal managed model leaves 
open questions about the incentives of the political agents and about 
the limitations of their knowledge, while the ideal automatic system 
would require a commodity representative of the “whole economy” as 
money, with the same elasticity of the economy as a whole, a merchan-
dize whose relative price to all other goods would follow the price index, 
that is, the absolute price level (Buchanan 1962, p. 168).

Predictability under an ideal automatic system would be achieved 
once “(T)he economy would, as a result, be operating on a basis of 
monetary predictability, since the decentralized and impersonal forces 
of the competitive mechanism could be depended upon to produce and 
to destroy ‘money’ as the economy required” (Buchanan 1962, p. 168).

Buchanan, in “Reductionist Reflections on the Monetary Constitution” 
(Buchanan 1989, p. 297) uses an analogy with a playground to describe 
the vision of the economy as an order and with a ship to describe the 
vision of the economy as an “organic unit” respectively. It is only under 
the latter conception that it makes sense to believe that the absence of 
management means anarchy and that is not Buchanan’s position. For 
Buchanan, anarchy means “(T)he discretionary powers of the existing 
monetary authorities,” (p. 298) that is, the absence of constitutional con-
straints. Such discretionary powers allow the authorities to pursue their 
preferred goals, steering the entire society as the ship captain would do, 
while for Buchanan what is necessary is to have meta-norms to regulate 
the behavior of the individual member of the community in the coop-
eration with one another in the pursue of their individual goals, or as 
Buchanan puts it “(T)herefore, we will not succeed until and unless we 
effectively excise economic macropurpose from the listing of tasks appro-
priately assigned to agents of the state” (p. 298).

Conceptually, Buchanan thinks that both an automatic system and 
a managed one can work or fail, what is necessary is a “constitutional 
attitude,” an agreement about basic rules and the disposition to follow 
them (1962, p. 182). His advocacy of the independence of the central 
bank as part of the constitutionalization of money, for instance, has that 
goal in mind, too; it is one more rule aimed at the “de-politicization” of 
money, not a good in itself.
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Boettke et al. agree that Buchanan, in his 1962 article on 
“Predictability” for Yeager’s book (Buchanan 1962), would favor an auto-
matic system to define the price of money instead of a managed system 
in real conditions, since, an ideal managed system is not likely to mate-
rialize (Boettke et al. 2016, p. 11). For Buchanan, if men were angels, a 
managed system would be the “ideal,” since that is not the case, an auto-
matic one seems better (Buchanan 1962, p. 164); Buchanan’s argument 
for constitutionally ruled production of money, instead of either anarchi-
cal or political (at an infra-constitutional level), therefore, does not mean 
a rejection of competitive production of money under a general rule of 
law, quite the opposite. “Removing the production of money from the 
post-constitutional level” (Horwitz 2011, p. 332) does not imply nec-
essarily a rejection of laissez faire in money production. The monetary 
constitutional order may well be limited to the minimal framework nec-
essary to have a competitive gold standard, for instance; the establish-
ment of such regime should be part of a constitutional decision if it is to 
be credible and last longer than any ephemeral governing coalition.

It is true that the “Chicago-Virginia Constitutional Political 
Economy perspective” of Henry Simons, and Brennan and Buchanan 
prescribes for a monopoly in the money production (ending fractional 
reserve arrangements) but that is because they do not conceive a real 
life fractional reserve monetary system without central banking and, for 
them, a system with such a feature means “anarchy,” not “laissez faire.”

Contrary to claims that laissez faire arrangements have evolved his-
torically in the West and were able to produce money of stable value 
(Horwitz 2011, p. 335); For Buchanan and other authors with the 
same perspective, there is really no alternative to the monetary prerog-
atives of the state, as there is no alternative to the coercive powers of 
the state from which those prerogatives derive. Cases of laissez faire or 
“free banking” were rare and limited to cases in which there were no 
military needs to be financed, such as the cases of Scotland and Canada 
while under the protection of the British monarchy financed by the 
Bank of England (Zelmanovitz 2015). If it were believed that govern-
ments may relinquish their monetary prerogatives and allow for laissez 
faire in money, an alternative to politicization of money for Buchanan 
would be laissez faire, as already referred. Therefore, interpretations that 
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for Buchanan “the provision of money does not belong in the market” 
(Burns 2016, p. 312) seem unwarranted. Buchanan and Brennan are 
skeptical, not that laissez faire in money could produce stable money, 
but that the state would ever relinquish their monetary prerogatives, 
therefore, their call for constitutionalization of money.

Classical Public Debt Theory

The call for the constitutionalization of money can only be under-
stood against the background of Buchanan and Wagner research on fis-
cal profligacy brought about by the acceptance of Keynes’ ideas in the 
political sphere as something to be limited by constitutional reform, 
both fiscal reform (with balanced budgets) and monetary reform (with 
all the above) (Buchanan and Wagner 1977).

Brennam’s and Buchanan’s skepticism about the state ever relinquish-
ing its monetary prerogatives are informed by Buchanan’s and Wagner’s 
claims about the impossibility of insulating monetary authorities from 
politics, “(E)ven if a nominally independent monetary authority should 
try initially to immunize itself from political pressures, its attempt must 
come under increasing strain through time. Permanent insulation of 
an effective monetary authority from politics is not something upon 
which hopes for rescue should be based” (Buchanan and Wagner 1977,  
p. 124). The reasons for that are clear: money creation has revenue 
implications, and, for Buchanan and his co-authors, not even a consti-
tutional norm could impose absolute limits on that, as noted by Boettke 
and Smith (2016).

That also explains Buchanan’s prescription for the return to the 
“classical public debt theory” with a constitutional change “to include 
a prohibition of debt financing of outlay on currently consumed pub-
licly provided goods, services, and transfers” (Buchanan 1988, p. 12), 
in order to avoid the “juggling trick” mentioned by Smith in Book 5, 
Chapter 3, of WN “of Public Debts” (Smith 1982, p. 929).

Buchanan seems somewhat less skeptical about the possibility of 
a constitutional change to include certain rules to produce mone-
tary predictability, Buchanan agrees with Bernholz’s argument that the 
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dynamics of the inflationary process may be conducive to “a conver-
gence of debtor and creditor interests on a shift in structure toward a 
regime that embodies predictability in the value of the monetary unit” 
(Buchanan 1988, p. 14). However, if, on one hand, the changes in 
monetary policy known as “the great moderation” are understood as 
an evidence that they were right; on the other hand, the financial crisis 
of 2007 may be pointed out as evidence that “stability in the value of 
money” is not enough to guarantee monetary equilibrium, if for that it 
is understood as stability in the “price index.”

It is possible to quote David Ricardo in regard to the limits that 
should be imposed on the government in regard to its funding— 
“(I)f Government wanted money, it should be obliged to raise it in the 
legitimate way; by taxing the people; by the issue and sale of exchequer 
bills, by funded loans; or by borrowing from any of the numerous banks 
which might exist in the country; but in no case should it be allowed to 
borrow from those, who have the power of creating money” (Ricardo 
2004 [1824], p. 283). Here Ricardo gives an example of what could be 
a “monetary constitutional constraint” once the stability of the value 
of money is considered the ultimate goal of monetary policy. Such rule 
would put a limit on the Keynesian proclivities of politicians as pointed 
out by Buchanan and Wagner. As pointed out by Boettke, Salter, and 
Smith (p. 24), many authors show the link between fiscal needs and 
monetary accommodation. Buchanan simply acknowledges that, and it 
is from that judgment of reality that he departs to propose constitution-
alization of money.

The Common Brick Standard

Buchanan’s presentation of how his proposal2 for a common brick mon-
etary system would work is sufficiently brief to be quoted in its entirety: 

2The common brick proposal was originally formulated by Prof. C. O. Hardy, who never pub-
lished it in a formal paper (Buchanan 1962, p. 173); so, we are not attributing the idea of a 
brick standard in itself to Buchanan, but his particular design of such a system, and, of course, its 
publicizing.
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At the same time that this price is announced, a public authority, which 
we shall call the Mint, announces its willingness to buy and sell units of 
common brick at the specified price in unlimited amounts. Money is 
issued from the Mint only in exchange for common brick, and money 
proceeds from the sale of common brick by the Mint are impounded in 
the Mint. Every individual has the assurance that he can, at any time, 
take a common brick, or any quantity of common brick (or a certificate 
of ownership of brick) to the Mint and receive in exchange a monetary 
unit, say, a paper dollar. He also knows that he can, at any time and in 
any desired amount, go to the Mint and purchase, for paper dollars, com-
mon brick of the specified quality. No additional monetary or fiscal pol-
icy need take place. (Buchanan 1962, p. 173)

Truthful to his adherence to the “old fiscal religion”, Buchanan describes 
his version of the common brick system as one in which the govern-
ment would only be able to raise revenue by taxation and “real” borrow-
ing.3 Truthful to his agreement with the principles of the Chicago Plan, 
his thought experiment with a common brick standard would result 
in a monetary system in which the banks would be required to oper-
ate under 100% reserves, although, he concedes, that last feature is not 
essential to the system (Buchanan 1962, p. 174).

From the description above, it is clear that the common brick stand-
ard is a proposal for the return to a monetary system based on a com-
modity; and one reason for the common brick standard proposal is to 
show that the commodity money does not need to be a precious metal 
(Buchanan 1962, p. 175). For Buchanan, the criterion to assess a com-
modity money is whether it possesses the features of an ideal commodity 
standard, and “(I)t is in this sense that the use of a common brick as the 
standard commodity should be considered” (Buchanan 1962, p. 172).

His argument about why the common brick makes for an ideal mon-
etary commodity starts with the geographical spread of possible pro-
duction sites, the moderate scale of the plants to produce them, the 
easiness to put together the technology, the inputs and labor necessary 

3However, allowing, as Buchanan does (1962, p. 177), the government to use the bricks for the 
construction of government’s buildings is to bring inflationary finance by the back door, with the 
money supply being leveraged by the government.
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to produce common building bricks; for Buchanan, all those features 
would “ensure that the elasticity of the supply would be reasonably 
high” (1962, p. 176).

Another important advantage of the common brick, for Buchanan 
(1962, p. 177), is that the common brick standard would not be suita-
ble as a foundation for an international standard and therefore it would 
fit nicely with floating exchange rates. Such insightful comment shows, 
incidentally, Buchanan’s acknowledgement of the hard reality of nation 
states as the locus in which political decisions are made. In an ideal 
world, where monetary prerogatives were not exercised by sovereign 
states, a common international money would make sense. However, in 
a world where different sovereigns frequently follow their own political 
reasons to intervene in their national monetary systems (or at the best, 
their regional monetary systems), floating exchange rates become a fac-
tor adding flexibility and preventing violent ruptures that a more rigid 
system could cause, instead of being a factor for instability.

To summarize, his common brick standard proposal is for a com-
modity money with 100% reserve for banknotes (not necessarily 
for bank deposits), where the common brick is not only the unit of 
account, but also base money. It is, however, a base money that is pro-
duced by the market as a result of the perceived demand for cash bal-
ances. Given this “inside” nature of base money in this proposal, it also 
makes sense to require 100% reserves on bank deposits, and it seems 
odd that, in face of his adherence to the principles of the Chicago plan, 
Buchanan would consider that a “non-essential” feature of the system.

As it will be discussed at the conclusion of this paper, this nature of 
“inside” money that base money has under the common brick standard 
proposal is also the “solution” for the main question left unanswered by pro-
posals to eliminate fractional reserve banking (FRB) as the Chicago plan.

The Labor Standard

In his contribution to Yeager’s book (Buchanan 1962, p. 179), Buchanan 
describes Armen Alchian’s suggestion of money machines (in which 
someone would get some defined quantity of money for the energy spent 
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cranking or pumping a pedal) as a model for a “common labor” standard 
of value. Arguably, the labor standard he proposes does not have the heu-
ristic characteristics of his common brick standard proposal and there-
fore, it is not so helpful a thought experiment as the other one; reason 
why, albeit mentioned, it will not be analyzed here.

Buchanan on Fractional Reserve Arrangements

There is an initial criticism of FRB in a paper with Geoffrey Brennan 
in which they state: “(T)here seems to be nothing in the competitive- 
market structure to keep the supply of money in the economy from 
being expanded too rapidly in “fair weather” and contracted too sharply 
in “foul weather.” Because of the peculiarities of money, the competi-
tive market will “fail.” A government role in defining and/or regulating 
the value of the monetary unit seems to follow from the demonstration” 
(Brennan and Buchanan 1981, pp. 17–18).

Later, after the financial crisis of 2008, Buchanan introduces the theme 
of FRB, linking it to the negative effects on the quantity of money above 
mentioned: “And these effects may be multiplied if differing instruments 
are valued as money in separate accounts and if owners-users of such 
accounts switch as among entries” (Buchanan 2010, p. 255).

Buchanan’s ideas on fractional reserves may be considered part of 
a Chicago’s tradition starting with the 1933 Chicago Plan, Simons 
(1936), Friedman (1960), and Cochrane (2014). Buchanan concedes 
that there are some different ways to achieve “predictability” in money 
value; but it will be difficult to achieve that if you do not take into con-
sideration the causes of unpredictability first. Fractional reserve arrange-
ments, under some circumstances, are one of them, and to have from 
the profession an acknowledgment of that, and to act accordingly, that 
is as much as what he wants to accomplish in raising the issue.

Buchanan attributes the explanation for the 2008–2009 financial 
crisis and for the Great Depression to the feature of fractional reserve. 
For Buchanan, “(T)he ultimate villain is the leveraging of monetary 
accounts, which allows for the transmission of initial shocks over many 
sectors of the inclusive economy” (Buchanan 2010, p. 255).
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In a system of “pure paper or fiat unit of exchange and account,” 
Buchanan explains, the value of money is kept only by control of its 
quantity, a responsibility of the authority in charge of its production. 
The problem is that, with fractional reserve arrangements, the quantity 
of money in circulation can be increased by the commercial banks, an 
expansion over which the issuing authority has only indirect control.

Buchanan’s argues here that those arrangements are anachronistic:  
“(B)ecause money, as such, has no intrinsic value and because it is nearly 
costless to produce (printing paper), there is no economic reason for econ-
omizing on usage, as would be the case if money were defined in terms of a 
designated commodity, which has nonmoney use value and which requires 
resources to produce” (Buchanan 2010, p. 255).

Fractional reserve arrangements have become outdated once the 
nature of base money has changed. As Buchanan puts it “(R)ecogni-
tion of this elementary but crucial difference between commodity-based 
and fiat (paper) money has profound implication for institutional- 
constitutional design and operation. Since under a fiat system, there is 
no efficiency logic for economizing on money, as such, there is no jus-
tification for traditional banking that allows for the generation of mul-
tiple account values from fractional reserve bases. The central logic of 
leverage banking, of any sort, is absent under the operation of a pure 
fiat money system” (Buchanan 2010, p. 255).

Once making explicit the claim for prohibiting FRB, Buchanan 
justifies that with the following reasoning: “(W)hy not? Because to 
allow separate banks to create short-term liabilities to a multiple of the 
base money on the asset side of the account removes from the issuing 
authority some of the control of the aggregate amount of that value 
treated as money in the economy without offsetting benefits, thereby 
making the financial structure vulnerable to unpredictable shifts among 
instruments, which, in turn, generate changes in real values” (Buchanan 
2010, p. 255).

Buchanan concludes his argument by saying that “(T)he system in 
existence emerged from a historical process, the characteristics of which 
were partially appropriate for a monetary standard defined in terms of 
some commodity base, but which, ultimately, make no sense under a 
fiat system” (Buchanan 2010, p. 256).
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Improving on Buchanan’s Arguments

Buchanan’s advocacy of 100% reserves in the tradition of the Chicago 
Plan can be understood as part of his idea of constitutionalization of 
money, of creating a meta-norm for the use of money in society as he 
explained in a 2012 conference compiled in “Renewing the Search for a 
Monetary Constitution”: “Henry Simmons’s (1936) earlier admonitions 
concerning discretionary authority were almost totally ignored as estab-
lishment economists imagined themselves in position to manipulate 
macroeconomic magnitudes as dictated by well-defined end objectives” 
(Buchanan 2015, p. 51).

It is in this context that his proposal attempting to make the value of 
the unit of account independent of infra-constitutional politics should 
be understood. It is obviously a step forward from the anarchy, the ad 
hoc decisions that politicized money provides most of the time. Yet, 
arguably, it is not sufficient in order to provide stable money, unless the 
constitution of money stipulates how that money may be produced in 
certain ways. That is, it is not any constitution of money that would do.

Two essential features of a possible monetary constitution are: first, 
the extent in which the production of both internal and external money 
is allowed; and second, the relation between the medi(um)a of exchange 
and the unit of account. The way in which the monetary constitution 
stipulates in regard to these features will determine the quality of the 
money produced under that constitution.

For Buchanan, our current banking architecture in most of the world 
is a consequence of historical developments. Our banking arrangements 
evolved from the time in which base money was expensive, usually a 
precious metal, such as gold or silver, and in order to economize on 
the money provided from outside the market by the mint (usually a 
state monopoly), from inside the market, private banks used to create 
money substitutes in the form of banknotes, checks, and bank account 
credits. In the absence of political interference in competitive bank-
ing, either limiting entrance or supporting established banks, one can 
count with the profit motivation of the bankers and the need for pru-
dent management of their credit portfolios in order to limit the creation 
of inside money to the existing opportunities for profitable lending in 



45 Consequences of the Anachronism …     1043

the market. Be that as it may, there are two problems with fractional 
reserve arrangements, under which private banks multiply credits over 
a certain amount of base money. First, the stock of money in circula-
tion, which is derived directly from a composite between the supply of 
external money (the monetary base) and internal money (bank credit), 
may diverge suddenly and substantially from the demand for liquidity 
in the economy, which may fluctuate due to factors external to strictly 
economic considerations, such as wars, political upheavals, or natural 
disasters. The tendency towards a price of equilibrium for money, that 
is, the interest rates, may need to fluctuate considerably for such “equi-
librium” to be restored and that has important consequences for the 
level of economic activity. That is why Buchanan argues that fractional 
reserve arrangements are a “fair weather” sort of arrangement. Such 
inconvenience, this inherent instability that political interventions and 
other non-economic factors impose on fractional reserve arrangements, 
is the reason for Buchanan to argue that since base money is no longer 
expensive, once it became paper money or electronically generated fig-
ures in the bank ledgers, it makes no economic sense to live with bank-
ing arrangements which are inherently prone to instability as the ones 
we have today4 that we have inherited from a time when they used to 
make economic sense.

However, the solution proposed by the Chicago Plan and all its der-
ivations of eliminating inside money and resorting exclusively on exter-
nal money leave two key questions unanswered: first, how may the 
supply of money match the demand of money automatically? And sec-
ond, how to funnel operational capital to productive endeavors?

Under current fractional arrangements, ideally, bank credit is gener-
ated by the banks in order to match a perceived demand for profitable 
lending opportunities. Under those arrangements, the supply of money 

4It resides outside the scope of this essay to discuss whether commodity money, with or without 
fractional reserve arrangements, could provide a “better” monetary system than any fiat money 
arrangement discussed by Buchanan and analyzed here. The short answer to that is that, no, the 
tendency to economize on base money, once it is expensive, will necessarily create the sort of bad 
incentives seen in the historical developments which resulted in the movement away from those 
arrangements. A more extensive treatment of that may be found elsewhere (Zelmanovitz 2015, 
p. 324).
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is “automatically” regulated in order to match the demand for money 
and, at the same time, resources are directed to borrowers who will 
likely employ them profitably.

The real-world problems Buchanan is keenly aware of are the ones cre-
ated by political interventions and other non-economic factors, but the 
proposed solution of limiting the supply of money to external money 
makes no allowance of how the monetary authorities would overcome 
their limitation of knowledge about how much money should be supplied, 
nor how to limit the creation of credit only to profitable market lending.

We can see that clearly if we think about how, under those arrange-
ments, the central bank would supply the market with liquidity: they 
would buy and sell securities in a sort of “open money market operation” 
at a given interest rate whose determination would be severely limited by 
the absence of an independent “prime rate” since the banks would not 
be allowed to generate loans other than with funds supplied by the cen-
tral bank in one way or other. If the securities traded on the “open mar-
ket” are limited to treasuries, it means that all liquidity in the economy 
will be funneled to float the public debt and none will go to fund private 
productive activities. If the central bank accepts to buy private bonds, 
the government will be in the business of allocation of credit, hardly a 
solution to avoid political interference in monetary matters.

Buchanan’s claim, therefore, that fractional reserve arrangements 
are anachronistic is unassailable; as much as one may point out that 
the alternative proposed by the Chicago Plan in its many old and new 
iterations creates another set of problems. The question, then, is to see 
whether it is possible to find another alternative to fractional reserve 
arrangements which addresses those other problems.

The problem created by FRB is the multiplication of claims in the 
form of inside money over a limited amount of external money, and 
the solution proposed by the Chicago Plan is to eliminate inside money. 
Such solution creates a problem that once all money becomes external 
money, the matching of supply and demand for liquidity ceases to be 
done “automatically” by the interaction of the agents in the market and 
becomes decided by fiat by the monetary authorities, reducing the effi-
ciency of economic coordination given their limitations of knowledge. 
The obvious answer to this problem is a system in which all money 
becomes inside money.
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Although, to my knowledge, Buchanan was never explicit about that, 
the common brick proposal is one possible system in that category. 
Under a common brick standard, all base money is produced compet-
itively by the market in response to profitable opportunities created by 
the demand for liquidity in the economy and, under such arrangement 
for the production of base money, there is no need for FRB in order 
to supply the market, automatically, in order to match the demand for 
cash balances.

Such system, using Buchanan’s criteria for what constitutes the good 
in terms of money, would be undoubtedly an improvement over the 
arrangements we have today. However, violent swings in the demand for 
money caused by events outside the market would continue to poten-
tially affect the ratio between cash balances and available goods in the 
economy which the value of the unit of account depends on.

It may be understood that no “better” arrangement is possible in the 
real world; but in theoretical terms, as learned from some historical epi-
sodes (from “imaginary money” in the Middle Ages to “indexation” in 
developing countries in the second half of the twentieth century), there 
is a solution for that problem too and that solution is the separation of 
monetary functions.

So, aside from the common brick standard proposal, there are other 
alternatives for the problems that may come as a consequence of how 
a monetary constitution may dispose of the relation between the 
medi(um)a of exchange and the unit of account.

For most of recorded history, money has been the social institution 
performing simultaneously all three primary monetary functions of 
medium of exchange, unit of account and reserve of value. There are 
many historical and economic reasons for that,5 although there are also 
many examples of separation of monetary functions in history, and 
we can understand from those episodes the circumstances in which it 
makes sense for individual economic agents to use different instruments 
to perform different monetary functions.6

5See Zelmanovitz (2015, p. 20).
6See footnote 21 on Einaudi’s classical paper on “Imaginary money” (Zelmanovitz 2015, p. 51).
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One of the main problems that “New Monetary Economics” hopes 
to solve with the proposal of separation of functions is to provide a 
unit of account whose value does not need to change in relative terms 
with all the goods and services available in the economy (the price level) 
when changes in the relative proportion of goods in the market and the 
stock of money do change (Cowen and Kroszner 1994, p. 30). The aim 
of the separation of monetary functions is, therefore, to have a unit of 
account that is representative of the price level in the economy, usually 
measured by the price of a basket of representative goods and services, 
being that a common brick, a Big Mac, or the Consumer Price Index 
(CPI), and to allow the amount of medium (or media) of exchange to 
vary (ideally) according only to the fluctuations in the demand for cash 
balances.

The reason why Buchanan settled for predictability instead of stabil-
ity of the purchasing power of money is that Buchanan did not con-
template the possibility of separation of functions as a solution to the 
problems that stability of value may create in the minds of some peo-
ple, preventing them from agreeing with stability as a desirable goal for 
monetary policy.

If you abstract the problems resulting from inflexibility of the money 
supply that may be created having as the main criterion of monetary 
policy the stability of value of the unit of account; stability and not 
predictability would be the preferred goal. That is the case, obviously, 
because of its benefits to economic efficiency, which is the (meta) cri-
terion used by Buchanan to define the criterion for monetary  policy 
(Buchanan 1962, p. 156). However, you can only achieve the goal 
defined by the criterion of price stability, without compromising the 
“ultimate goal” of political economy of providing the conditions for 
economic efficiency, if the purchasing power of the unit of account is 
not determined by the changes in the relative quantity of the media of 
exchange versus the availability of goods and services in the economy, 
that is, only when we have separation of monetary functions.

The goal of economic efficiency is, therefore, better served with 
separation of functions than by any other monetary arrangement 
that does not allow for that. Such separation may well be put in force 
by accepting the common brick standard as the unit of account.  
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However, Buchanan’s version of the common brick standard is not that 
as seen above. His proposal is for common brick to be used as base 
money, performing at the same time all monetary functions.

Summarizing the discussion in this section, it is found among 
Buchanan’s contributions to monetary theory: (i) his approach of insti-
tutional economics used as a tool to understand complex social reali-
ties (which, needless to say, go beyond just economic considerations); 
(ii) his use of such theoretical apparatus, and the evidences from reality 
so analyzed, to prescribe improvements to social arrangements; (iii) the 
proposal for the constitutionalization of money in order to avoid both 
chaos and politicization; and (iv) the proposal to end fractional reserves 
given the loss of its economic sense due to technological advancements 
in the provision of money.

However, proposals in the same direction as this last one have 
failed to offer a solution to the problem of politicization of external 
money, the only money that would exist under those arrangements. 
In Buchanan’s contributions to monetary theory we find a solution to 
that problem, though: a provision of base money that is not external 
money, but inside money. Such proposal, however, does not address a 
topic raised by the New Monetary Economics, that is, the advantages 
that separation of monetary functions may bring to an ideal monetary 
system, by making available a unit of account of relatively more stable 
purchasing power.

Following therefore Buchanan’s criteria, tools and prescriptions, an 
ideal monetary system takes form: A constitutionalization of money 
under which there will be competitive provision of inside money, no 
external money, there will be a 100% bank reserve requirement for any 
banking activity, separation of functions, and the unit of account will be 
an “index” of goods of services mimicking the broad economic activity. 
Such system may be defined as a “free banking” sort of arrangement, 
with the “privatization of money” (no government’s issued money), no 
“monetization of public debt,” and yet, it will be regulated by constitu-
tional rules and granted under the acknowledgement of the monetary 
prerogatives of the sovereign.

In a book review of Kotlikoff’s Jimmy Stewart Is Dead, Richard 
Wagner explains that the bad qualities of human nature that led to the 
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“horrible mess” described by Kotlikoff in our financial arrangements 
cannot be cushioned by regulation, “(T)o the contrary, that cushion is 
provided by ordinary prudence reinforced by institutional arrangements 
that market participants have crafted in light of those prudential con-
cerns” (Wagner 2011, p. 321). And he concludes, “(T)he road out of 
that mess, however, runs through an expansion in the domain of liberty 
and responsibility and not through feeding steroids to new regulatory 
agencies” (Wagner 2011, p. 322). Based on this review of Buchanan’s 
contributions to monetary theory, it seems reasonable to conclude that 
he would agree with that, and I would second him on that.
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Introduction

The relationship of James Buchanan with the Italian tradition in pub-
lic finance—usually referred to by its Italian name as the scienza delle 
finanze—and even with Italy and Italians in general has already been 
the subject of many essays, some by Buchanan himself1 and by other 
protagonists and direct witnesses that we shall meet in the course of this 
chapter. Let us simply mention here the excellent studies by Domenico 
Da Empoli (1989, 1993, 2003, 2004, 2013a, b) and Richard Wagner 
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(2003, 2017).2 The purpose of this chapter is not to add much factual 
details about that history. We will rather try, first, to survey the exist-
ing literature about Buchanan and the Italians and then, second, to sup-
plement it with some new archival sources and interviews, to allow a 
better understanding of the Italian influences on Buchanan’s research 
program. We thus show that Buchanan had not really been interested 
in Italian economists before he went to Italy. Or, to be more precise, he 
knew their work and was interested in what they had written and had 
used it to establish the bases of his own theoretical framework in pub-
lic finance. But it was not before he went to Italy that he realized how 
important the work of—certain of—these Italian economists was.3 This 
was partly due to the readings Buchanan made when he was in Italy 
in 1955–1956 but also the consequence of the discussions he had with 
Italian scholars.

Buchanan’s First Works: Scarce References 
to Italian Economists

In Buchanan’s attitude towards the economists of the so-called Italian 
public finance tradition, there is obviously a before and an after 1955. 
Before 1955, Buchanan did not pay much attention to these econ-
omists. He cited or quoted them rarely. He mentioned them in his 
dissertation for the first time and then again in “The Pure Theory of 
Government Finance” (1949). But not in any of the nine other articles 
he wrote during this period.

But, one must start with Buchanan’s dissertation—Fiscal Equity in 
a Federal State (1948)—to find the first mentions to these economists. 

3In 1960, in a comment to his 1949 paper, he said: “This paper was written before the author was 
familiar with the Italian fiscal theory. The Italian literature is characterized by a much more care-
ful consideration of the political presuppositions” (Buchanan 1949, 1960, p. 8, fn. 1).

2The Italian tradition in public finance has also largely been studied. See in particular the follow-
ing references: Medema (2005), Giardina and Mazza (2016), Backhaus and Wagner (2005a, b), 
and Eusepi and Wagner (2013).
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These mentions are scarce. Buchanan referred to the Italian  public 
finance economists when he came to discuss the benefit theory of  
taxation. He first noted that this theory had been discarded. That, he 
could not ignore. Indeed, one of the opponents to such a theory of 
 taxation was Henry Simons, with whom Buchanan seems to have been 
quite close during the first semester of 1946, that is when Buchanan 
arrived at Chicago, followed one of Simons’s courses and before 
Simons’s died in June 1946. In his teaching, as well as in his writings, 
Simons had been very clear that a general theory of taxation could not 
be based on benefits. More precisely, he agreed that benefits could be 
used to determinate taxes in very specific cases—precisely when benefits 
could be identified and measured but, in most cases, Simons claimed, 
those benefits could not be identified. He had clearly stated the reasons 
for his disagreement in Personal Income Taxation (1938) as well as in a 
very negative review of Antonio de Viti de Marco’s First Principles of 
Public Finance.

Simons found the thesis defended in the book to be “a rigid, if not 
explicit, sort of benefit doctrine” (1937, p. 714). He linked this aspect 
with de Viti de Marco’s conception of the “co-operative state” (1937,  
p. 714), that is a conception of the state in which “[i]ndividuals 
‘demand’ public goods” (1937, p. 714) and “taxes are the prices against 
which people set the utilities of these goods” (1937, p. 714). To Simons, 
de Viti de Marco’s “attempt to illuminate the political phenomena of 
taxation and expenditure by vaguely analogical application of the termi-
nology and axioms of traditional price-theory” failed. Indeed, its “cen-
tral argument appears to involve all the faults of naive marginalism in 
matters of political action” (1937, p. 714).

At some point, Buchanan contrasted this review with the one writ-
ten by Frederic Benham, an Australian economist who taught at  
the London School of Economics (1934a), that praised de Viti de 
Marco for having written, with Principii di Economia Finanziaria, 
“probably the best treatise on the theory of public finance ever writ-
ten” (1934a, p. 364). And Buchanan came to think that “Simons 
was totally wrong” about de Viti de Marco but “Benham was right”  
and that “he understood the impact of [de Viti de Marco’s] book” 
(Buchanan, in Mosca 2016, p. 129). What Buchanan found interesting 



1056     A. Marciano and M. Mosca

in de Viti de Marco—and beyond, in the analyses of the Italian public 
finance economists—was exactly what Simons rejected.

First, that they treated taxes and expenditures simultaneously, as 
two sides of the same phenomenon—that is, to put it in other words, 
that they adopted a general rather than a partial equilibrium approach 
of taxation. They precisely could do that because they considered that 
taxes were or should be linked to the benefits individuals make when 
they consume public goods and services. Certainly, Buchanan agreed, 
benefits would not be easy to determine and calculate. They were sub-
jective and consisted in gains in utility individuals would make. But, 
that should imply that a benefit theory of taxation should be discarded. 
What was important was what such a theory would teach us about the 
nature of the relationships between individuals and the state. Indeed, 
if individuals could be said to receive benefits when consuming public 
goods and services, that would then imply that they would pay taxes 
because of these benefits as they would do for private goods. This, then, 
would mean that there was an exchange between the state—supplying 
goods and services—and the individuals—who demand them. In other 
words, a benefit theory of taxation implied or was closely connected 
with the voluntary exchange theory and a contractual theory of the 
state—precisely what Simons disagreed with and what Einaudi (1929), 
after Pantaleoni (1883) and de Viti de Marco (1936),4 had argued.5 
That deserves to be noted: to Buchanan, it was the connection between 
the benefit theory of taxation the Italians had developed and their con-
ception of the state that really mattered to him.6

41936 is the date of publication of de Viti de Marco’s book in English. De Viti’s handbook was 
widely used for many years, starting from 1886 to 1887, in the form of lithographed handouts, 
then in 1923 it was printed in a limited edition, and lastly published in 1928.
5Buchanan explicitly made a connection between these theories in his dissertation, referring to 
social contract theorists—namely, Hobbes et al. (1948, Chap. 2). He removed these references in 
the published version of “The Pure Theory of Government Finance” (1949).
6One may add that Buchanan used their works to develop an “individualist” theory of the state, 
that he opposed to an “organismic” theory of the state (1948, Chap. 2, 1949; see also, Marciano 
2016). In his dissertation, he justified the term “organismic” with a reference to the Swedish 
economist, Erik Lindahl. Domenico da Empoli (1989, p. 16) suggested that the opposition 
between the organismic and the individualistic theories of the state also reflects De Viti’s dual 
model of the state. As we have shown elsewhere (Marciano 2019), Benham (1934b) precisely 
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Buchanan made that claim in his dissertation and repeated in “The 
Pure Theory of Government Finance. A Suggested Approach” (1949). 
He had thus built a theoretical framework—around fiscal justice and an 
equal treatment for equals, a benefit theory of taxation and the existence 
of a voluntary exchange relationship between the state and citizens— 
that would “enable the results of policies to be evaluated” (1949, p. 
505). The works of Wicksell, Lindhal, Sax and, obviously, Pantaleoni 
and de Viti de Marco had been important for him in this regard.7 But 
he did not refer to these economists for a few years. However, one of the 
themes upon which he worked—the financing of highways and roads—
will eventually and indirectly bring him back to them. Again, as we 
have suggested elsewhere (Marciano 2019), the connection is through 
Benham.

Financing Roads and Highways:  
Marginal Cost Pricing

In an article published in 1934—“Notes on the Pure Theory of 
Government Finance” (1934b)—that was actually a review essay of 
Einaudi’s Contributo alla Ricerca dell’ “Ottima Imposta” (1929), Benham 
had introduced references to the work of de Viti de Marco—of whom 
Einaudi was a disciple—and made a connection with Wicksell. Now, 
Benham illustrated his analysis of how a benefit principle or a voluntary 
exchange theory of the state could be used with the case of roads. Roads 
and highways had been a topic of interest to Buchanan for some years. 
In his master essay, he had claimed users should pay for the financing 

7Surprisingly, Buchanan referred to Einaudi’s work in his dissertation as well as in the preliminary 
version of “The Pure Theory”, where he wrote “Professor Einaudi, Italy’s current President, is a 
representative of this school in his work on fiscal theory’s” (1949, p. 25)—directing his readers 
to Benham’s article rather than to Einaudi’s work. But the name and reference disappeared in 
“The Pure Theory” where the only Italian economists mentioned were Pantaleoni and de Viti de 
Marco.

insisted on the importance of a cooperative theory of the state in his comment of Einaudi’s 
Contributo alla Ricerca dell’ “Ottima Imposta” (1929).
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of roads and had defended the idea of a gasoline tax (Marciano 2018). 
Reading Benham, and then Wicksell, Buchanan understood that  
there were economists who developed ideas that could be used to for-
malize and justify theoretically intuitions he had had when he was 
younger.

In 1951, after having read the two articles Nancy Ruggles (1949–
1950a, b) had written on the debates about the use of marginal cost 
pricing for decreasing costs industries, Buchanan wrote an article on 
Wicksell and marginal cost pricing. In this article, he presented, dis-
cussed and defended the rule Wicksell had laid about the pricing of 
public goods and services. That rule consisted in saying that public 
firms with decreasing costs should price the goods they produce at the 
marginal cost of production and should cover the deficit—caused by 
the difference between the marginal and average costs—by taxing users. 
The latter, because they receive benefits from consuming those goods, 
are expected to voluntarily pay the taxes they are asked to pay. Wicksell 
had suggested that the rule could be used for various types of infrastruc-
tures. Buchanan immediately claimed how Wicksell’s rule was impor-
tant and that it should be used to finance the use of roads and highway 
services.

That road users should be asked to pay a price equal to the marginal 
cost was the central idea of “The Pricing of Highway Services” (1952). 
To be more precise, not only the price for road services have to be set at 
the level of the marginal costs of production and taxes should be added 
to cover for the rest of the costs, but also “spillover” costs should be 
added to the price each user would have to pay. Indeed, the quality of 
the services they provide depends on the number of users; congestion 
reduces this quality and creates a ““spillover” cost represented in poorer 
service provided all users” (1952, p. 100). Thus, the “correct price” for 
highway services corresponded, to Buchanan, “to the marginal social 
cost incurred in providing a unit of that type of service” (1952, p. 100, 
emphasis added; see more details in Marciano 2013).

Buchanan repeated the same argument in a note he wrote in 
1954—and that can be viewed as a preliminary version of his 1956 
article, “Private Ownership and Common Usage: The Road Case 
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Re-Examined”: “it is necessary that the prices of highway services  
be set equal to the marginal social costs of providing such services” 
(1954, p. 6; emphasis added). Which means, Buchanan added to avoid 
any misunderstanding, that it is necessary that the price also “includes 
the incremental costs (or reduced enjoyments) imposed upon other road 
users!” (1954, p. 6). Then, again, in “Painless Pavements” (1955a)—
an unpublished paper he drafted at the beginning of 1955—and in 
Traffic, Tolls and Taxes. The Economics of the Nation’s Highway Problem 
(1955b)—an unpublished book written also in 1955—Buchanan 
repeated his claim—“[t]he answer to the whole highway problem lies 
in ‘pricing’ the highway correctly” (1955a, p. 15). Which also meant 
that asking the users to pay for the units of roads they consume would 
also “provide more than adequate revenues to finance [the] expansion” 
(1955a, p. 16) of the highway system.

That was not however the policy that was then favored “in these 
post-Keynesian years” (Buchanan 1955a, p. 2) and that consisted in 
increasing public spending. To Buchanan this was problematic in that, 
first, it was completely disconnected from the revenues required to 
cover the expenditures and, second, that it ignored the costs it would 
impose on the society. This was, in particular, the case with what had 
been proposed to finance the expansion of the highway network by 
issuing bonds.8 One of the alleged advantages put forward by the pro-
moters of that policy was that the increase of public expenditure would 
neither increase taxes nor the national debt. Which, to Buchanan, was 
impossible. He stressed that no one could believe that “all governmental 
‘good things’ such as super-super highways may come to us without our 
having to bear either the burden of taxation of the sufferings of con-
science over increasing national debt” (1955a, p. 2). Hiding or ignoring 

8The proposal was made by the Clay Committee—an Advisory committee on a National 
Highway Program, chaired by general Lucius D. Clay and established by the then president of 
the U.S.A., Dwight Eisenhower, to suggest mechanisms to finance the expansion and modern-
ization of the highway network. The bonds issued by the government would be managed, the 
Committee proposed, by a Federal Highway Corporation.
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this was, at best, a mistake. Buchanan insisted that these costs should be 
taken into account and not hidden below the board (1955a, p. 16).

Besides Buchanan’s focus on the need to price public goods as it is 
done with private goods—because it may indicate an analogy between 
the public and private system that one finds in the works of the Italian 
public finance economists to whom Buchanan did nonetheless not 
refer—, one must note that Buchanan did insist on the costs that would 
have taxes or loans. But, and this is important, he did not distinguish 
the costs that each of these two means of financing the expansion and 
modernization of the highway system or, more broadly, public goods. 
In other words, these costs were not supposed to be different. Or, still 
in other words, that they could be different had apparently not crossed 
Buchanan’s mind. At least, in 1955.

It was in 1957 that Buchanan put forward the distinction. In the 
preface of Public Principles of Public Debt, that was published in 1958 
but was completed by the end of 1957,9 Buchanan explained that he 
had to stop writing a book on highways because he had “reached a 
point at which an appropriate chapter on ‘Taxes versus Loans’ should 
have appeared” (1958, p. xvii) and could not write it. The point was 
precisely to ask which system should be chosen to finance the con-
struction of highways, an increase of taxes or an increase of the debt:  
“[s]hould taxes be increased sufficiently to cover the full current outlay 
from currently collected funds, or should public borrowing be accepted 
as an appropriate means of financing?” (1958, p. xviii). And he did not 
treat it because he had not found in the literature the means that could 
allow to do so. He had thus realized that “economists seemed to be able 
to contribute surprisingly little to the solution of this problem” (1958, 
p. xviii). The “conception of the public debt which has achieved domi-
nance among economists during the last twenty years and which char-
acterizes economic thought today was useless in the full- employment 
world of the 1950s” (1958, p. xviii). In other words, the standard 

9The preface itself is dated from December 1957.
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theory in public finance—that he called the “new orthodoxy” (1958, 
Chap. 2)—did not provide any means to answer the question, and 
therefore to write the chapter.

What explains the change between the end of 1955 and the end of 
1957 was that Buchanan had spent one year in Italy on a Fullbright 
scholarship.

Studying Italian Economists in Italy

Buchanan left in September 1955 to Italy where he stayed until 
September 1956. He had drafted a preliminary working program—the 
more detailed project, he must certainly have had to write to obtain 
the scholarship, is however no longer available. Buchanan planned to 
deepen his knowledge and understanding of these economists he had 
already read, studied, cited and even quoted in his dissertation and 
in “Pure Theory” (1949) without seeming to have a precise research 
agenda in mind. He simply “hop[ed] to examine the major works in the 
area of government finance” (1955c).

This meant the “[t]hree figures [who] loom large in the field of Italian 
fiscal theory… These are Pantaleoni, de Viti de Marco, and Einaudi” 
(1955c). More precisely, since de Viti de Marco’s work had already been 
translated in English, Buchanan would rather start with Panaleoni’s 
and then Einaudi’s. Then, after this had been done, he would move on 
to study a few other Italian economists whose works would be inter-
esting to read—he listed the names of forty-two economists.10 Among  
them, Buchanan listed the name of Benvenuto Griziotti because he 
“is mentioned several times, and he has done much writing” (1955c). 
But he was not convinced that it would be useful—he added “I get the 

10In his autobiography, Buchanan cited the following names: “Ferrara, Mazzola, de Viti de 
Marco, Pantaleoni, Ricca-Salerno, Puviani, Montemartini, Barone, Einaudi, Fasiani, Fubini, 
Cosciani, Griziotti, De Maria, Arena—and many others” (1992, p. 87).
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impression, however that it is of little value” (1955c). Griziotti would 
prove to be more important than Buchanan had anticipated.

As planned, Buchanan spent most of his time in Rome, reading and 
working at the library of the Bank of Italy (see also, Forte 2013b, p. 62). 
He made a few trips, to Paris, London and, above all, to Pavia, where 
he went to meet Griziotti and to benefit from the very rich collection 
of books at the University’s library. Buchanan was invited by Parravicini 
to give lectures there. Griziotti, then 72 years old and without a chair, 
asked Francesco Forte to assist Buchanan (Forte 2013b, p. 65). That was 
the beginning of a long friendship—Buchanan and Ann, his wife, got 
on very well with Forte and his wife—and fruitful intellectual collabo-
ration.11 The explanation can also be found in the fact that Buchanan 
and Forte had common interests. Forte, thus, had written his disserta-
tion on the benefit principle in taxation and on the fiscal rents and had 
then written an article based on the idea that the gasoline tax could be 
viewed as a form of price for the use of highway services (2013b, p. 66). 
In other words, they obviously shared the same conception of how to 
price highway services. In addition, it was Forte who introduced him 
to Griziotti’s ideas—and, from what Forte recalls—corrected his views. 
Thus, to Forte, “Griziotti maintained that the fiscal choices are differ-
ent from the market choices because the state consists of flows of indi-
viduals of different generations” (2013b, p. 71). This claim may have 
sounded familiar to Buchanan who, in “Individual Choice in Voting 
and the Market” (1954), had differentiated political and market choices 
because, among other differences, individual do take the consequence 
of their actions on others when they make political choices. To a certain 
extent, fiscal choices—like political ones—involve taking others into 
account. The part that was missing in his 1954 article is the one about 
individuals from different generations.

That was exactly what he introduced in his analysis of the public debt 
and led him to write what represents one of the most important out-
comes of Buchanan’s stay in Italy, Public Principles and Public Debt.

11“For three decades, we [his wife and himself ] have counted Francesco and Carmen Forte 
among a relatively small number of friends for life” (Buchanan 1992, p. 89).
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A New Approach to Public Debt: The Role 
of Italian Public Economists

Even if he admitted that the Italian public economists he read in 1955–
1956 could be said—at least to a certain extent—to be wrong,12 he 
also insisted that their works were particularly helpful and important 
for him. They actually not only allowed him to elaborate a new the-
ory of public debt but, above all, led him to realize how important the 
question was.13 Up to the point that, now, Buchanan decided to—and 
could—give up writing his book on the financing of highways. There 
was a more urgent and more important task to complete: to show what 
was wrong with the “new orthodoxy”, and the “new economics”, and to 
propose a new theory of public debt.

What had triggered Buchanan’s understand was that he found that 
“Italian scholars have devoted much attention to the Ricardian prop-
osition that taxes and loans exert identical effects upon an economy” 
(1957b, p. 1038). Put differently, that proposition meant that “[t]he 
creation of public debt does not involve any transfer of the primary 
real burden to future generations” (1958, p. 5). That was, Buchanan 
also found out, the most important of the “three basic propositions … 
the new orthodoxy of the public debt is based upon” (1958, p. 5). This 
corresponds to what is now well known as the Ricardian equivalence 
theorem—a term Buchanan coined (see Toso 1992, p. 819; Buchanan 
1976, p. 337)—and also as the Ricardo-de Viti-Barro theorem. That 
reference to de Viti de Marco is certainly not a surprise: he was one  
of the many Italian economists who “accepted and elaborated this  
 proposition” (Buchanan 1957b, p. 1038; see de Viti de Marco 1893; 
1936, pp. 377–398).

12In the preface of Public Principles, Buchanan wrote: “[i]n a specific sense, none of the Italian 
theorists appears to have formulated a fully acceptable theory of public debt” but, even more, “the 
dominant theory in Italy, even prior to the 1930s, has much in common with that which charac-
terizes the ‘new economics’” (1958, p. xix).
13Thus, he noted, their “approach to the whole problem of public debt was instrumental in shap-
ing my views as they now stand, and I should, therefore, acknowledge this influence” (1958,  
p. xix).
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In his elaboration, though, de Viti de Marco did not answer “[t]he 
major objection which has been raised to the proposition … that indi-
viduals do not fully discount future taxes” (1958, p. 36). Indeed, the 
Ricardian proposition requires that an individual who owns capital 
assets “write[s] down the value of his assets and transmit[s] them to his 
heirs at the reduced value” (1958, p. 36). The problem was then two-
fold. First, there was no certainty that individuals did discount future 
tax payments—the individual “may convert this capital into income at 
any time, without in any way removing the tax obligation on his heirs 
which is necessitated by the debt service” (1958, p. 92)—which implies 
that part of the debt would actually be paid by the future generations. 
Then, and that was the second problem, there were individuals—the 
“lower income or laboring classes”—who own no capital. The latter will 
“escape fully the burden of the extraordinary tax” but they “may … in 
future time periods … bear a portion of the burden of the public loan” 
(1958, p. 91). Again, the conclusion was that “the burden must rest on 
‘‘future generations,’’ at least to some degree” (1958, p. 36).

It now happens that it was in the work of this economist that 
Buchanan had believed to be “of little value” Griziotti, that Buchanan 
found these two criticisms against de Viti de Marco and that may have 
led him to realize that and why this proposition should be discarded. 
Griziotti was the one who had put forward this idea that became cen-
tral in Buchanan’s analysis and theory of the debt, namely the idea that 
“public debt creation does involve a shifting of the real burden to future 
generations of taxpayers” (1958, p. viii). Buchanan acknowledged that 
in his 1957 review of a collection of Griziotti’s articles gathered in a 
volume—Studi di scienza delle finanze e diritto finanziario—published 
in 1956. He praised Griziotti for having defended the “common view” 
about the shifting of the tax burden (1957b, p. 1038). In his 1958 
book, Buchanan detailed the limits of Ricardo’s and de Viti de Marco’s 
analyses and of Griziotti’s criticism. To Buchanan, Griziotti, “may take 
its place alongside the works of Bastable and Leroy-Beaulieu in helping 
to re-establish what is, essentially, the ‘correct’ classical formulation of 
debt theory” (1957b, p. 1038).

If this proposition was rejected, the two other related proposi-
tions upon which rested the “new orthodoxy” had to be rejected too:  
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“[t]he analogy between individual or private debt and public debt is fal-
lacious in all essential respects” (1958, p. 5), as the “sharp and impor-
tant distinction between an internal and an external public debt” 
(1958, p. 5). It was actually this last proposition that Buchanan put for-
ward his first criticism of the “new orthodoxy” in a paper that was pub-
lished in 1957 (1957a) that he revised to link it to the criticism of the 
two other propositions and included it in the Public Principles of Public 
Debt. This time, he was inspired by Pantaleoni, Buchanan tells us in the 
preface of his 1958 book (p. xix), even if he did not refer to Pantaleoni 
or to an Italian economist in his article or in the chapter of the book. 
Then, and that was another insight he got from the Italian econo-
mists, Buchanan “came to realize that the analogy between the public 
economy and the private economy is applicable to most of the prob-
lems of the public debt” (1958, p. viii).14 In other words, Buchanan  
had a theory of the public debt. It rested on the opposite of the three 
propositions he had criticized in his book. He owed that to the year 
spent in Italy.

Francesco Ferrara and Fiscal Illusion

Most of Buchanan’s energy while in Italy was spent on writing the essay 
entitled “La scienza delle finanze: The Italian tradition in Fiscal Theory” 
(1960). The essay was actually completed in 1959 and Buchanan 
expected it to be published earlier—as he wrote Einaudi in March 
1959—but its publication was delayed after Public Principles of Public 
Debts was published.15 Buchanan had benefitted from comments from 

15“I am hopeful that the long essay of my own in which I summarize the development of Italian 
fiscal theory will be published this year” (Buchanan to Einaudi, 3 March 1959), Fondazione 
Einaudi, Archivio Luigi Einaudi.

14Wagner (2014) also linked this book to Buchanan’s main interests and methodology, how-
ever he stated that Buchanan “failed to carry forward fully his insights from highway finance to 
public debt more generally” (260). For an analysis of Buchanan’s work on public debt, see also 
Templeman (2007) and contextualized in a history of ideas perspective by Salsman (2017).
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Einaudi, for which Buchanan thanked him.16 He then sent him a copy 
after its publication:

I presume that you have received the copy of my book Fiscal Theory and 
Political Economy, that I sent to you some months ago. I shall be inter-
ested to learn of the general Italian reactions to the essay on “La Scienza 
delle finanze: The Italian tradition in Fiscal Theory” that the book 
contains.17

We have not found any reviews of Buchanan’s book in the Italian press 
of the early 1960s, but the essay is certainly known to have had a huge 
influence on Italian scholars in the following decades.

From his letters to Einaudi we also discover that Buchanan intended 
to spend another long period in Italy, with the aim of studying the 
masterpieces of the father of the Italian school, Francesco Ferrara, and 
translating them into English. In his 1960 essay he had judged them 
“extremely important” (1960, p. 25)18; according to him, Ferrara 
deeply influenced the Italian public economists through his orien-
tation toward a general approach to economic theory which included  
the state, through his subjective-value theory, his individualism applied 
also to collective choice, his dual model of the state,19 “his recognition 
of the tax as a price and of the productivity of public services” (1960,  
p. 29). For all this Buchanan defined Ferrara the “fountainhead of 
ideas” and stated that “a good dose of Ferrara” would have been “helpful 

17Buchanan to Einaudi, 27 January 1961.
18“My long range plans include a second long stay in Italy within the next five years. During 
this period, I shall plan to concentrate on Ferrara who has been almost completely neglected 
by English speaking economists. I should hope to sponsor and organize an English translation 
of several of his famous Prefaces” (Buchanan to Einaudi, 3 March 1959). And also: “I hope to 
return for an additional year’s research in Italy soon to learn more about the life and work of 
Ferrara. He is an economist who seems to have been seriously neglected by English-language 
scholars, and I should like to organize, if possible, an English translation of some of his critical 
prefaces. These are, in my opinion, very good works” (Buchanan to Einaudi, 27 January 1961).
19Ferrara contrasted an “economic” model of the state with an “oppressive” one: the former was 
regarded as an ideal, the latter as the form existing through history.

16Buchanan wrote him: “You were kind enough to make some comments on this essay for me 
about two years ago through the office of my good friend, Professor Parravicini”. Buchanan to 
Einaudi, 3 March 1959.
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to modern fiscal Marshallians” (1960, p. 71). In his 2008 memories  
he underlined again the importance of Ferrara, attributing much of the 
Italian tradition in fiscal theory to the “tremendous contributions made 
by Ferrara”. He specified: “that was a very, very important discovery for 
me … He was the dominant force in ideas in that period” (Buchanan in 
Mosca 2016, p. 130). However, he never carried out this project.

A second project was mentioned in his letters to Einaudi: Buchanan 
hoped “to work further on ‘the fiscal illusion’ developed by Puviani 
and Fasiani, and to apply this conception to some of the American  
fiscal institutions”.20 Buchanan had already mentioned the risks that 
individuals would be victims of a form of “tax illusion” (1950, p. 596) 
because of which they “respond more quickly to tax burden differen-
tials (especially direct taxes) than to differentials in public service stand-
ards” (1950, p. 596). This would lead them to prefer less taxes (and less  
public goods) to more taxes (and more public goods) even if the second 
situation is more favorable to them. Now, in 1960, he was focusing on 
a different aspect of the problem, namely the role of government that 
could create fiscal illusion in order “to hide the burden of taxes from 
the public and to magnify the benefits of public expenditures” (1960,  
p. 60). Unlike his first project, Buchanan managed to carry out the sec-
ond one. In the academic year 1961–1962, in continuity with his previ-
ous research on public debt, he wrote a paper whose first question was: 
“To what extent does the presence or absence of ‘public debt illusion’ 
affect the temporal location of debt burden” (Buchanan 1964, p. 150).

In 1962 he returned to Italy, invited by Francesco Forte, to give sem-
inars in the Political Economy Workshop (Laboratorio di Economia 
Politica) in Turin (Giardina 2017, p. 396). In one of them he presented 
the first version of this paper, arguing that “Public debts probably gen-
erate fiscal illusion … [but] the presence or absence of illusion does not  
affect the temporal pattern of resource payment which debt issue must 
involve” (1964, p. 161). This essay was the subject of a long discus-
sion with Emilio Giardina in 1962 and later in their correspondence of 

20Letter from Buchanan to Einaudi, 27 January 1961. This project was already envisaged in 
Buchanan (1960, p. 64, fn. 39): “It is along these lines that I hope to do considerably more work”.
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1963–1964.21 In one of his letters to Giardina, Buchanan wrote that 
initially he thought that the shifting of the burden was due purely to 
the fiscal illusion, but then he realized that it also took place without 
it.22 Finally, in 1967, after having regretted that “‘fiscal illusion’ [had] 
not been more thoroughly analyzed” (1999 [1967], p. 127), Buchanan 
developed a general analysis of the phenomenon, extending its exam-
ination to both sides of the fiscal account and to the fiscal systems of 
his time.23 In this detailed and exhaustive analysis of the government’s 
behavior aimed at creating the fiscal illusion, one can clearly see how 
Buchanan had absorbed the skeptical attitude of the Italians towards the 
government and politics in general.24

Crossing the Borders of Continents 
and Disciplines

After his first stay, Buchanan returned to Italy several times but for 
short periods only, much to his regret. Let’s recall some of his visits. In 
1961, just one year before he went to Turin as said above, he partici-
pated in the Stresa “Conference on local government and the construc-
tion of European Unity”. In 1983 in Rome he presented the first issue 
of the new Journal of Public Finance and Public Choice—Economia delle 
scelte pubbliche, to which he contributed several papers over the years. 
In 1987 he was guest of honor at the annual conference of European 

22This part of their correspondence was in Italian: “Quando ho scritto il mio libro credevo che il 
trasferimento del peso al futuro dipende dalla presenza dell’illusione sull’individuo non ‘capitaliz-
ing’ l’imposta in futuro”—“When I wrote my book, I believed that the transfer of the burden to 
future generations depend on the existence of the illusion on the individual not ‘capitalizing’ the 
tax in the future” (our translation).
23Chapter 10 of the book is in fact entitled “The fiscal illusion”.
24In his words: “One very important influence of the Italian year on me it was not only the read-
ing this material, it was also living there, living in the culture, becoming a part of the culture, the 
attitude of the Italians toward politics, politicians and the state. You are much more skeptical, 
much more cynical, much less idealistic, much less romantic about the state, and that influenced 
me, influenced me a great deal” (Buchanan’s interview in Mosca 2016, p. 131).

21Buchanan thanked Giardina: “I have benefited from several discussions with my colleagues, 
James Ferguson and Emilio Giardina” (1964, p. 150).
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Public Choice Society in Reggio Calabria (Da Empoli 2013a); in 1990, 
he went to Turin, again, and gave a talk at the research center named 
after Einaudi, with whom he had an active working relationship, like 
the participation in the 1991 conference Le vie della libertà. Il liber-
alismo come teoria e politica negli anni novanta (The roads to freedom. 
Liberalism as theory and politics in the 1990s) organized in Rome by the 
Fondazione Luigi Einaudi. Since 1991 he was also a member of the 
Accademia dei Lincei, the most prestigious Italian cultural institution. 
In 1993, he was in Rome to receive an honorary degree in political sci-
ence (Da Empoli 2013a), which was only one of the many honorary 
doctorates he was awarded in Italy.

As well as this, Buchanan managed to maintain a close relation-
ship with Italy by inviting various Italian scholars to the USA, some 
of whom had considerable influence on his research activity. In 1959, 
he granted Forte a post-doctoral fellowship “with a political economy 
program” (Forte 2013b, p. 73). As a result, Forte spent the 1960– 
1961 academic year at the Thomas Jefferson Center for the Study of 
Political Economy at the University of Virginia. Forte (2013a) recalls 
that Buchanan had started up a new line of research, making an eco-
nomic analysis of public decision-making. Indeed, this was the moment 
when Buchanan—with Tullock, in particular—was giving birth to non- 
market decision making, that is Public Choice.25

When in Virginia, Forte worked with Buchanan. After writing their 
first article together—it bore on the evaluation of public services (Forte 
and Buchanan 1961)—, Forte was appointed associate professor in that 
University. Buchanan wrote Einaudi, telling him that Forte would cer-
tainly “carry on in an excellent fashion the outstanding Italian tradi-
tion in this particular field of scholarship.”26 One of the effects of this 
very positive assessment was that Einaudi awarded Forte the top place 

25On the Italian origins of Public Choice (see Giuranno and Mosca 2018).
26Letter from Buchanan to Einaudi, 27 January 1961. Here is the full passage: “During last year 
and for a part of this year, we have been fortunate in having here at the University of Virginia as 
visitor one of the outstanding young Italian scholars in public finance. I refer to Dr. Francesco 
Forte, with whom I believe you are acquainted. Forte and I have done some joint research, and 
we have further studies projected. I feel certain that Forte will carry on in an excellent fashion the 
outstanding Italian tradition in this particular field of scholarship”.
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in a public exam in Italy. This probably incited Forte to return home, 
after his stay at the University of Virginia. Later, he enjoyed a successful 
political career, along with his academic one.27

After that article, Buchanan and Forte continued to work together 
(Buchanan and Forte 1964), now using the new approach contained 
in The Calculus of Consent (Buchanan and Tullock 1962) to tackle fis-
cal problems like the choice between direct and indirect taxation. Forte 
recently underlined the influence that Italy had over Buchanan also in 
the field of the foundation of constitutional economics. He recently 
recalled that it was in Italy that Buchanan came into contact with the 
possibility to apply economic analysis to public finance legislation.28 
Especially developed by Griziotti, as suggested in section “Financing 
Roads and Highways: Marginal Cost Pricing”, this sub-discipline also 
included the analysis of constitutional fiscal rules, and in fact in those 
years many Italian scholars, like Forte himself and also Giardina, 
wrote articles on the fiscal dimensions of the Italian constitution—a 
constitution that had been implemented in Italy just after the end of 
WWII.29 Still according to Forte, it was in Italy that Buchanan came 
to understand more clearly the connections, he had already read about 
in Benham (1934b) (see Marciano 2019), between Wicksell’s and de 
Viti de Marco’s rules for political decision-making,30 namely the need 
to use unanimity principle at the constitutional level, and the possi-
bility to rely on a majority principle at the post-constitutional level.31 
The friendship and collaboration with Forte lasted for decades,32 the last 

28In an interview given to Manuela Mosca on 18 June 2018.
29The Italian Constitution was enacted in 1947.
30Buchanan later wrote: “I was … fortunate that these complementary ‘readings’ occurred dur-
ing residence in Italy” (1992, p. 91). In fact, as we have argued elsewhere (Marciano 2019; see 
also Section 3 of this paper), Buchanan probably made the connection between Wicksell and the 
Italian public economists by reading Benham (1934b). This explains why he talked of “comple-
mentary” readings.
31However, Forte doesn’t underestimate the influence of Buchanan’s master Frank Knight on this 
point.
32For example, in 1974 Forte published the Italian translation of Buchanan’s essays in edited 
volumes.

27Forte was MP in various legislatures, and Minister from 1982 to 1986.
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example being the symposium held in Frankfurt, where Forte discussed 
the role of ethical values in Buchanan’s approach and his research on 
“the return to increasing returns as sources of human flourishing in a 
progressing society” (Forte 2008, p. ix).

In 1963 another post-doctoral fellowship brought Emilio Giardina 
to the Thomas Jefferson Center for Political Economy. There, as we 
know, Giardina continued his work on public debt, but he also wrote 
on clubs, therefore indirectly contributing to develop Buchanan’s the-
ory. Buchanan acknowledged him as “the most important” of those who 
discussed with him early versions of his 1965 article, “An economic 
theory of clubs” (Buchanan 2008, p. 7) which, according to Tollison, 
“created an industry of further applications to such topics as alliances 
and fiscal federalism” (2008 [2004], p. 100).33 We have already men-
tioned Giardina’s correspondence with Buchanan, we can only add 
that Giardina critically developed many of the paths mapped out by 
Buchanan in different realms such as collective decision-making, public 
goods, public debt, local government finance, history of public finance 
thought (Giardina 2008). It was Giardina who, in 1994, delivered the 
address for Buchanan’s honorary doctorate at the University of Catania.

A third Italian scholar who was important for Buchanan and with 
whom he interacted regularly was Bruno Leoni. A lawyer, Leoni was 
not only interested in law—he published in the early 1960s a book, 
Freedom and Law (1961) that became seminal and played an impor-
tant role for Hayek34—but also in political decision making. In the 
late 1950s and early 1960s, Leoni published a few articles about eco-
nomic analyses of politics. He was in particular interested in, and 
laudatory of, Buchanan’s distinction between political and economic 
decisions discussed in his 1954 article on “Individual Choice in Voting 
and the Market”. There were thus many reasons that explain that 
Buchanan and Leoni become close. But Leoni wrote his articles and 

33In the first footnote of the paper Buchanan writes: “Special acknowledgement should be 
made for the critical assistance of Emilio Giardina of the University of Catania and W. Craig 
Stubblebine of the University of Delaware” (1965, p. 1).
34See Zywicki (2015) or Modugno (2017).
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book after Buchanan came to Italy (Leoni 1957; see also Leoni 1961; 
Leoni and Stoppino 1960). In addition, during his first stay in Italy, 
Buchanan was primarily interested in public finance. It is therefore not 
surprising that Buchanan and Leoni did not meet during Buchanan’s 
first stay in Italy (see Buchanan 1992, p. 89).35 It came later when, as 
Buchanan recalled, after he found the “courage” to—definitively and 
more completely—cross “the disciplinary threshold” of economics—
that he had already actually started to cross—, and to cultivate his new 
interests in “legal and political philosophy” (1992, p. 89). Leoni was 
then frequently invited in Virginia.

In The Calculus, Leoni was mentioned among those who made “seri-
ous attempts … to analyze collective-choice processes from … an ‘eco-
nomic approach’ … [and who were] of direct relevance to both the 
methodology and the subject matter under consideration in this book” 
(Buchanan and Tullock 1962, p. 5).36 The authors found that for Leoni 
“individuals entering into a political relationship exchange power, each 
over the other”, and that this approach had much in common with 
their approach to political process (Buchanan and Tullock 1962, p. 38). 
Buchanan also recognized that Leoni had

argued persuasively for the superiority of ‘law’ over ‘legislation’, develop-
ing in the process the interesting analogy between the structure of law, 
the legal order, that emerges from the separate making of independent 
judges … and the spontaneous economic order that emerges from the 
separate decision making of independent demanders and suppliers, each 
of whom acts on the basis of the limited information set that he con-
fronts. The result, in both cases, is an order willed by no single decision 
maker. (Buchanan 1977, p. 46)37

35Bruno Leoni was professor of philosophy of law and political science at the University of Pavia 
during Buchanan’s Italian year.
36Leoni is also acknowledged among those critics of the book who “disturbed, disappointed, 
provoked, and stimulated” the authors by their constructive comments (Buchanan and Tullock 
1962, p. 9).
37Leoni reciprocated, speaking of “his friends, Buchanan and Tullock, with whom [he] had the 
pleasure of discussing recently and publicly of these themes in Virginia” (1962, p. 746).
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Buchanan frequently contributed to Il politico, a journal founded by 
Leoni. It was especially the case in the 1960s,38 with articles on democ-
racy, economic policies, growth and education.

This was not the only case of Buchanan’s support for Italian pub-
lishing initiatives: we know that he inaugurated and contributed to the 
Journal of Public Finance and Public Choice—Economia delle scelte pub-
bliche founded by Da Empoli in 1983, mainly with articles on the sit-
uation and the history of the discipline and also as referee (Da Empoli 
2013b, p. 79; Wagner 2017).39 In the 1990s he was in the scientific 
committee of Biblioteca della libertà, the journal of Centro Einaudi, 
where he published articles on constitutional economics, among other 
subjects. In general Buchanan has always been a generous and support-
ive reference point for the Italian scholars of a liberal orientation.

Conclusion

“I don’t think public choice or the approach that I took in a lot of my 
other research would have ever got off the ground, certainly not in 
the same way, had it not been for the Italian influence”. This is what 
Buchanan himself declared in 2008 (Buchanan in Mosca 2016, p. 127). 
In this chapter we have examined some less known cases that confirm 
his statement. But there are many other instances in Buchanan’s work 
in which he cited Italian names and concepts, such as Pareto’s princi-
ple interpreted as a Wicksellian unanimity rule, Gaetano Mosca’s theory 
of the ruling class, Pantaleoni’s applications of the marginalist method 
to the public sector, de Viti de Marco’s economic models of the state 
in all their forms, Barone’s criticisms to the Anglo-Saxon utilitarian 
approach, Mazzola’s theory of public goods, Einaudi’s “hailstorm tax”, 
and many others. He cited this stream of political realism originating 
with Machiavelli so often throughout his life that we can detect Italian 
influences in most of his ideas.

38Bruno Leoni died in 1967.
39The journal was re-launched in 2018 by Giampaolo Garzarelli and Emma Galli.
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Introduction

The intellectual relationship between Vilfredo Pareto and James 
Buchanan is bifurcated in relation to issues of collective action. On one 
side, Pareto’s name is associated prominently with ideas that Buchanan 
either reacted against or qualified so substantially that their meaning 
was substantially altered. But on the other side, there is a remarkable 
complementarity between Pareto’s treatment of the ‘concrete phenome-
non’ and the public choice tradition.

In terms of contrast, Pareto laid the foundation for the first and sec-
ond laws of welfare economics as it applies to outcomes using the crite-
rion that we now associate with Pareto optimality. Pareto also formalised 
the idea of ranking for welfare assessments (Pareto 2008 [1900a]), with 
Pareto’s contributions to the economics of welfare and ordinalism 
becoming cornerstones for Social Choice and its focus on different 
social states or outcomes. Buchanan (1962), however, used the criterion 
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of Pareto optimality in relation to processes and rules rather than out-
comes. Pareto (1980 [1913]) also introduced the notion of social utility 
as a basis for his development of a social welfare function, with a view 
to investigating issues associated with maximising social utility (Pareto 
1913). The very notion of social utility is, however, a far cry from 
Buchanan’s rigorously individualistic approach to collective action.

But in his treatment of the ‘concrete phenomenon’, Pareto’s critical, 
sober and almost Machiavellian account of politics, and political pro-
cesses, are consistent with the analysis of politics associated with public 
choice. This was evident in many of Pareto’s brutal and critical com-
mentaries on Italian politics, published in the Giornale degli Economisti 
in the mid-1890s under the banner of the Cronaca (Chronicle). But it is 
most fully articulated in Pareto’s studies of the ‘concrete economic phe-
nomenon’ in his Manual of Political Economy (2014 [1906, 1909]). And 
even the sociological work of older Pareto, who, in the early twentieth 
century had lost faith in the possibility that individual liberty would 
prevail over special interest in the sphere of politics, includes public 
choice elements. As was first made clear by Jürgen Backhaus (1978), 
Pareto’s sociology of public finance is primarily a study of ‘non-logical’ 
action, which is not a specific methodological claim of public choice.

Buchanan himself appeared to be more inclined to accentuate 
the theoretical than the concrete aspects of Pareto’s work as he did 
not attempt to associate his own work with those aspects of Pareto’s 
approach, or that of the Paretians, that resonate with the public choice 
approach. Moreover, he distanced himself from Pareto by underlining 
the point that, as advocates of a sociological approach to the study of 
public finance, Pareto, and his follower Gino Borgatta,

reject any attempt to use economic analysis in the explanation of fiscal 
activity. To Pareto and to Borgatta, state decisions are made by a different 
sort of calculus, and there is no such thing as a ‘science of finance’ anal-
ogous to economic science. The explanation for fiscal activity should be 
sought instead in the murky science of sociology. (Buchanan 1960, p. 36)1

1The two classic accounts of the Italian fiscal tradition are Mauro Fasiani’s “Der gegenwärtige stand 
der reinen theorie der finanzwissenschaft in Italien ” (1980 [1932–1933]) and James Buchanan’s 
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In this chapter I seek to honour the memory of James Buchanan by 
clarifying the meaning of Pareto’s fiscal studies. Consideration is given 
to what ‘Pareto The Economist’ and what ‘Pareto The Sociologist’ had 
to say on the topic. The chapter is structured in three sections. It com-
mences with a discussion of “Pareto ‘The Economist’” and how he 
treated fiscal arrangements within the subject of economics. Attention 
is given to Pareto’s Cronaca for the Giornale degli Economisti and his 
application of the idea of successive approximations when placing fiscal 
phenomena within the overall context of the economic phenomena. His 
most mature ‘economics of public finance’ emerges, not in economic 
theory, but in his applied treatment of the ‘concrete economic phenom-
enon’. It continues with a discussion of “Pareto ‘The Sociologist’” and 
the role of his distinction between ‘logical’ and ‘non-logical’ action in 
his mature study of public finance, policy and welfare. The mature work 
of Pareto culminates in the emergence of a fiscal sociology, one which 
was subsequently adopted and developed in Gino Borgatta (1920) and 
Guido Sensini (1932). The chapter concludes with a discussion of the 
current relevance of Paretian fiscal sociology. It is, among other things, 
suggested that Paretian fiscal sociology can be viewed as a companion 
to the modern, public choice inspired, variant of fiscal sociology that 
emerged in Richard Wagner’s (2007) exploratory essay.

Pareto ‘The Economist’

Pareto’s long association with the Giornale degli Economisti started in the 
years between his career as the managing-director of an iron works com-
pany, which ended in 1890, and his academic career at the University 
of Lausanne, which commenced in 1893. While his early contribution 
to that journal featured works on pure economic theory (Pareto 2007 
[1892–1893]), those contributions soon broadened to include practical 

“‘La Scienza delle Finanze ’: The Italian Tradition in Fiscal Theory” (1960). Fasiani’s influence on 
Buchanan’s thinking about the Italian fiscal tradition is readily evident from his paper, including 
his acknowledgement of Fasiani, but there is a significant difference in their respective assessments 
of the Paretians. Fasiani, in the abovementioned paper and in a subsequent work (Fasiani 1949), 
was much more appreciative of Pareto’s sociology than was Buchanan.
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commentaries on Italian politics and public finances as the author of 
the Journal’s Cronaca between 1893 and 1897. The context for many 
of Pareto’s ‘chronicle’ articles concerned the role of government in Italy, 
at a time when Italy’s national governments were active in catching up 
with the other major European powers in regard to industrialisation and 
the development of colonial empires (McLure 2010).

As a result, many issues presented in Pareto’s chronicles concerned 
‘protection’ for the purposes of fostering industrialisation in general, 
protection and public spending to enhance Italy’s naval capabilities by 
subsidizing the development of defence industries, the expense of colo-
nial activities, public spending and the size of government generally, 
and taxation and debt. He was, by and large, a critic of the government 
on all these issues. Perhaps the main analytical theme underlying his 
comments concerned the broader cost to the society of providing bene-
fits through political patronage. The basic fiscal attribute of Italian gov-
ernment decisions is that the interaction between revenue raising, debt 
and public spending involves transfers of funds from one part of society 
to another part.

The political dimension to collective decisions that reward patronage 
via a fiscal process reflects some of the political realism of what is now 
known as public choice. Buchanan, of course, stripped the romance 
from the discussion of democracy by shifting his focus onto transactions 
undertaken by governments. This too is reflected in Pareto’s chronicles 
but, unlike public choice, Pareto did not attribute this to the institu-
tional context by which individual interest is pursued in political envi-
ronment. Rather, the sarcasm and harshness of Pareto’s assessment in his 
chronicles are indicative of a contempt for the self-interest of politicians 
and a moral outrage at the patrons-client relationships between govern-
ment members and special interests outside parliament. He sought to 
expose such action and persuade others that such action is being under-
taken at the expense of the general good. In that regard, Pareto of the 
1890s is a committed radical liberal who regards laissez-faire as the best 
starting point for policy considerations.

In his first major book, the Cours d’Économie Politique (Pareto 1971 
[1896–1897]), Pareto constructs a framework based on the notion of 
successive approximations in which political influences on the economy, 
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transmitted via fiscal and monetary instruments, fall outside the ‘first’ 
approximation to the economic phenomenon. The first approximation 
is reserved for ‘pure’ economics, which is fundamentally Walras’s the-
ory of general equilibrium, with the equilibrium state being the pri-
mary phenomenon of economics. All other aspects of the economic 
phenomenon, including the influence of public choices on collective 
decision making, fall to the second approximation provided by applied 
economics. When the economic phenomenon is also influenced by 
broader social phenomena, insights from the other disciplines of the 
social sciences—be they politics, law or sociology—it is then necessary 
to derive a third approximation to the economic phenomenon which 
accounts for interactions between the laws of pure and applied econom-
ics and laws established in the other social sciences.

For the purposes of this chapter, the main implication to be drawn 
from Pareto’s successive approximation approach is that fiscal decisions 
are a subject for the second and third approximations to the economic 
phenomenon. The state of the economic equilibrium is the primary 
phenomenon of economics, and it is studied with respect to voluntary 
choice predicated on an initial allocation. In the phraseology of Pareto’s 
Manual, it was a balance between forces associated with ‘tastes’ to be 
satisfied and ‘obstacles’ to their satisfaction, such as budget constraints, 
production constraints, and the impact of the demand of others. As 
fiscal decisions are not the result of voluntary actions and give author-
ity to alter the initial allocations, they are excluded from Pareto’s first 
approximation. A similar situation applies to the relationship between 
politics and fiscal decisions in Pareto’s sociology. According to his polit-
ical sociology of elites, which emerged in comprehensive and coherent 
forms in “Un’Applicazione di Teoria Sociologiche (An Application of 
Sociological Theory)” (Pareto 1980 [1900c]) and Les Systèmes Socialistes 
(The Socialist Systems ) (Pareto 1974 [1902]), fiscal issues are secondary 
to the primary political phenomenon, which concerns the transitory 
character of political authority because elites ‘rise and fall’. The fiscal 
arrangements are considered at the level of the second approximation, 
as one of the instruments that a ruling elite uses in the context of patron 
client relations. To the sociologist, fiscal arrangements are significant for 
the light they shed on the stability of the political equilibrium, when 



1084     M. McLure

elites endure, and instability in the political equilibrium, when the con-
tinuity of existing elites is threatened or ends.

But, irrespective of his assignment of fiscal arrangements to the sec-
ond or third approximations for the purposes of general social science, 
Pareto’s economic discussion of fiscal issues in the concrete context 
remains insightful. This is perhaps most important in Chapter IX of the 
Manual, “The Concrete Economic Phenomenon”, which asserts that 
“writers who discuss ‘fiscal equity’ are mere dreamers; so far, no such 
thing has ever been seen in the whole wide world” (Pareto 2014 [1906, 
1909], p. 238) because “the economic phenomenon always tends to be 
governed by the interests those classes of society which predominate in 
the government” (Pareto 2014 [1906, 1909], p. 239). In other words, 
the realpolitik presented in Cronaca is retained, but, by the early twen-
tieth century, Pareto’s hope for improved action by politicians had been 
replaced by a brutal, largely positivist, recognition that self interest lies 
at the heart of the political phenomenon and that this must be incorpo-
rated directly within theory when considering the relationship between 
fiscal choices and the broader economic and political phenomena.

In that regard, Pareto was aware of Australia’s Customs Tariff Act 
1906, which imposed tariffs on the importation of agricultural machin-
ery, and the Excise Tariff Act 1906, which imposed an excise tax on 
Australian manufacturers of agricultural machinery that did not pay 
employees a ‘fair and reasonable’ wage, as determined by the Parliament 
or the Courts.

[Australian] manufacturers of agricultural machinery have been granted a 
prohibitive tariff against the import of American machinery, but on the 
condition that if they do not pay ‘fair and reasonable’ wages to their work-
ers, they will have to pay an amount on their products equal to one half 
the duties imposed by the customs tariff. (Pareto 2014 [1909], p. 251)

Pareto’s general point is that a new equilibrium will be attained under 
such policy, but some groups must be harmed under this new equilib-
rium because an advantage given to one is necessarily a disadvantage for 
everyone else. In this specific case, the new equilibrium yields a ben-
efit for some Australian workers (those who work in the Australian 
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agricultural machinery industry and obtain ‘fair and reasonable’ wages2) 
and some Australian entrepreneurs and some owners of capital (those 
agricultural manufacturers that pay ‘fair and reasonable’ wages), but 
it imposes a cost on all other entrepreneurs and capitalists (those not 
in the agricultural machinery business), all other workers or would be 
workers (those not employed in the agricultural machinery industry) 
and, of course, all consumers.

For the study of public finance, the issue foremost in Pareto’s mind 
was that fiscal policy is the primary instrument through which a desired 
redistribution of income, concurrent with the consequent ‘destruction 
of wealth’, creates economic privileges or rents for a protected class of 
individuals at the expense of others in society: “protection does not 
present itself in pure form, but is always bound up in fiscal measures” 
(Pareto 2014 [1906, 1909], p. 262). This example also indicates the 
tension between the normative goal (such as ‘fair and reasonable’ wages 
in the agricultural machinery sector) and the positive effects of realizing 
a particular normative goal (such as a reduction in the real income of all 
other workers).

But to complement, and perhaps to offset, his highly critical views 
on public finance, Pareto also laid the foundation for the New Welfare 
Economics that we typically associate with Sir John Hicks. Most impor-
tant in that regard was his first paper on welfare economics, “The 
Maximum of Utility given by Free Competition” (Pareto 2008 [1894]). 
This paper is important for several reasons. First, it provided the basic 
framework by which value judgements are largely removed from eco-
nomic consideration. Specifically, value judgement is retained as legit-
imate in economics up to the point where an increase in aggregate 

2When hearing this matter, Justice Henry B. Higgins, President of the Commonwealth Court 
of Conciliation and Arbitration (and formerly a Member of the Australian Parliament for the 
‘Protectionist Party’), ruled that the “provision for ‘fair and reasonable’ remuneration … must 
be meant to secure to them (employees in the industry) something which they cannot get by the 
ordinary system of individual bargaining with employers. … the standard of ‘fair and reasona-
ble’ must therefore be something else, and I cannot think of any other standard appropriate than 
the normal needs of an average employee, regarded as a human being in a civilised community” 
(Higgins 1907, p. 3). From that principle, Higgins ruled on the value of a fair and reasonable 
wage rates for the purposes of the Act.
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output is recognised as desirable provided no one is harmed by the 
increase or, if any individuals are harmed, then the collective has the 
capacity to compensate those individuals who are harmed. Secondly, 
value judgements that suggest that any redistribution of product is 
desirable lie outside the scope of economics. That role is allocated to the 
“Ministry of Justice”.

The economic issue of importance to Pareto was how any such redis-
tribution should be effected, not the extra-economic question of what 
the redistribution should be. Specifically, if the Ministry of Justice con-
cludes that the income of workers must rise to achieve distributive jus-
tice, should that be achieved by increasing wage rates to levels above 
those attained in equilibrium under free competition?

Pareto’s answer was an unequivocal no because the utility (profit) 
maximising producer will reduce the co-efficient of production for 
labour (use less labour in the production of each unit of output due to 
the increase wage) and increase the coefficients of production for the 
other factors of production (more non-labour factors of production 
used in the production of each unit of output), which increases the unit 
cost of production and reduces the real value of aggregate production 
compared to that obtained under free competition. Invoking the com-
pensation principle, he argued that policy to maximise the real value 
of output from resources is always the correct goal for the Ministry of 
Production (a public body with policy authority over factor prices) to 
aim for. When the Ministry of Justice has particular goals for distribu-
tive justice that are inconsistent with factor prices that maximise output, 
efficient factor prices can be maintained and non-distorting transfer 
payments can be introduced to achieve the redistributive goal. As such, 
‘pure protection’ of the poor associated with action of the Ministry of 
Justice depends on transfer payments being funded from taxes that do 
not disturb the coefficients of production (i.e. taxes that don’t distort 
the distribution of income).

In subsequent work, Pareto set about introducing ordinal analy-
sis to the formal pure theory of economic equilibrium, in “Summary 
of Some Chapters of a New Treatise on Pure Economics” (Pareto 2008 
[1900a]), and extending and systematically generalising what may be 
termed the ‘laws of welfare economics’ approach in “On a New Error in 
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the Interpretation of the Theories of Mathematical Economics” (Pareto 
1902) and the Manual (Pareto 2014 [1906, 1909]).

Pareto ‘The Sociologist’

Pareto ‘The Sociologist’ does not repudiate the views of Pareto ‘The 
Economist’ on the fiscal phenomenon. The characterization of fis-
cal effects presented in his “The Concrete Economic Phenomenon” 
is embraced by his sociology, not denied by it. What Pareto The 
Sociologist tried to do was to provide a more nuanced and compre-
hensive explanation of the phenomena than he had previously attained 
through applied economics. And it was the distinction between ‘logi-
cal’ and ‘non-logical’ action, which Pareto first introduces in “Sul 
Fenomeno Economico” (1900b), that provides the key to Pareto’s shift 
to fiscal sociology.

The distinction between logical and non-logical action was partly 
introduced because of his dissatisfaction with another author’s distinc-
tion between ‘logical’ and ‘illogical’ action. This is important because 
it underlines the point that Pareto’s non-logical action does not extend 
to illogical action. Rather, non-logical action is simply action motivated 
by feelings or sentiments, which largely defy objective characteriza-
tion. He first defined his theory of action in “Un’Applicazione di Teoria 
Sociologiche” (Pareto 1980 [1900c]), with the logical or non-logical 
division of action considered with respect to the relationship between 
the subjective assessment of the phenomenon associated with action 
and an objective account of that phenomenon. Specifically, action is 
‘non-logical’ when the a priori subjective assessment of the expected 
objective outcome of action and the a posteriori subjective assessment of 
that objective outcome are different, which reveals an interdependence 
between the subjective and objective forms of a phenomenon. Logical 
action, in contrast, reveals a consistency between an expected outcome 
and the a priori and ex post subjective assessment of that objective 
outcome.

In the Manual, Pareto discussed non-logical action at some length, 
but primarily for the purposes of deliberately excluding such action 
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from pure economics. He revisited the issue again in detail in ‘Le Azioni 
Non Logiche’ (1910), which was a preparatory work for his defini-
tive characterization of the distinction between logical and non-logi-
cal action outlined in the Trattato di Sociologia Generale (Pareto 1935 
[1916]). There are several dimensions to Pareto’s final distinction 
between logical and non-logical action in that work, but, at the most 
fundamental level, it can be reduced to two relationships: (i) the nexus 
between means and an end; and (ii) the relationship between the objec-
tive and the subjective forms of the end being pursued.

A logical nexus between the means applied to achieve an end and 
the achievement of that end is a necessary and sufficient condition for 
Pareto’s logical action. But a logical means-end nexus is only possible 
when the subjective assessment of the end of an action, or of a series 
of actions (the subjective end), is identical to, or perfectly conformed 
to, the objective form of the end that is undertaken by an action or a 
series of actions (the objective end). In modern parlance, we could say 
that Pareto’s logical action is equivalent to decisions made within a path 
independent utility field. No matter what location a person is within 
his or her utility field, the dimensions of which are defined by quan-
tities of commodities, the expected utility maximization given at any 
particular coordinate will be attained by simply moving to that point. 
And his conception of non-logical action is largely equivalent to deci-
sions made with reference to a path dependent utility field. In that case, 
one’s assessment of utility changes with movement in utility space, so 
subjective assessment of utility maximization at a particular coordinate 
will alter when moving to other points in the utility space, thereby pre-
cluding a logical means-ends nexus.

Voluntary choice in markets falls within the scope of Pareto’s logical 
action, at least as a first approximation. Specifically, at the level of first 
approximation, exchange and production are the outcome of logical 
action. As a result, market phenomena can be considered with respect 
to the idea of an economic maximum. But Pareto did not regard fis-
cally directed activities that impact the economic equilibrium as falling 
within the category of logical action. There is an attempt to align fiscal 
means with policy ends in an efficient manner, but the subjective per-
spective of the policy end and the objective form of that policy end are 
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typically not perfectly conformed. Each individual engaged in non-log-
ical action may regard his or her actions as logical because means are 
employed logically to achieve the desired end and because, a priori at 
least, he or she does not recognize that the ex post subjective assessment 
of the objective end will be different from that subjective assessment a 
priori.

For politically directed collective action, the interconnected points 
in the means-end chain are prolonged and encompass actions by many 
different individuals acting within different groups. Material inter-
est may well be at the heart of many political actions that culminate 
in fiscal decisions, but consistency of choice is not reflected in actions 
of individuals that form groups to govern, let alone for those who are 
governed. Given all the complexities of the extended political means-
end chain that is facilitated through public finances, the fundamental, 
and perhaps the defining, feature of fiscally directed political action in 
Pareto’s assessment is its non-logical character—the difficulty of apply-
ing a logical means-ends relationship to fiscal choices.

In regard to the positive aspect of fiscal action, Pareto The Sociologist 
reprised the issue of patron-client relationships and fiscally inspired 
redistribution by political elites to reward supporting economic elites. 
The objective outcome is a fiscally directed redistribution of income 
from the many to the few. On this issue Pareto made an important 
point in his first major book on sociology, Les Systèmes Socialistes, that 
anticipated a fundamental underlying proposition of Mancur Olson’s 
The Logic of Collective Action (1965):

There is a curious circumstance, which warrants attention: one often 
observes that men act with much more energy to appropriate the goods 
of others than to defend their own goods.3 In a country of thirty million 
inhabitants, suppose that, under some pretext, it is proposed that each 
citizen be made to pay one franc per year and to distribute the total sum 
to thirty people. Each of the despoiled people pays one franc, each of the 

3After the first sentence of this quote, Pareto is citing his own numeric example from the Cours 
(1971 [1896–1897], pp. 1086–1089).
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people doing the despoiling receives one million. The actions of the two 
parties [in relation to the proposal] will be very different. The people who 
hope to earn a million a year will never rest, by day or by night. …. On 
the side of the people being despoiled, activity will be much less. Money 
is needed to undertake an electoral campaign, which presents insur-
mountable material difficulties because they would have to go to each cit-
izen and ask for a few cents. (Pareto 1974 [1902], p. 226)

Pareto’s sociology is an attempt to establish the regularities of the 
non-logic of collective action,4 including when that action is directed 
to the material welfare of subsets of individuals of society. New equi-
librium states associated with an implemented public policy pro-
posal need not have been reached by logical means, for reasons already 
mentioned, and those who gain do so at the expense of others. That 
is essentially a restatement of Pareto ‘The Economist’ to account for 
non-logical actions. But Pareto ‘The Sociologist’ would also add that the 
extent of any gain (or loss) realized depends on sociological influences. 
Specifically, it depends on the success, or otherwise, of manifestos or 
policies designed to persuade the public that they should support a spe-
cific proposal; and manifestos are only effective at persuading when they 
blend quasi-logic with a good deal of the value laden terms that have no 
precise objective meaning.

Consequently, non-logic not only takes prime place for the theory 
of action, it also takes prime place for understanding the processes by 
which people are persuaded to accept policies, even if those policies 
result in loss for those being persuaded. Pareto referred to such man-
ifestos or doctrines as ‘derivations’. They are effectively doctrines in 
which logic is interrelated with sentiments that the authors either hold 
to be true or trust that others hold to be true and, therefore, helpful 
in securing public support for the proposed outcome. Once the strictly 

4Giovanni Busino suggests that Pareto is, in his sociology, concerned with “discovering the logic 
of non-logic” (Busino 1994, p. 10). In relation to public finances, that means that Pareto’s fiscal 
sociology is concerned with discovering the logic, in the form of general regularities and uniform-
ities, of fiscally directed redistributions (including debt as a fiscal device that redistributes income) 
for that does not comply with the strict meaning of a logical means-ends relationship, along the 
lines defined earlier in this chapter.
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logic aspects of a ‘derivation’ has been stripped away, a ‘residue’ remains 
which is a statement or expression of sentiment, or a combination of 
sentiments, that social scientists can identify. The greater the extent to 
which a fiscal outcome depends on the use of a ‘derivation’ and ‘resi-
dues’, the lesser it can be suggested that that outcome is the result of a 
strictly logical process.

The net effect of the above is that, while the motivation for fis-
cal action may be the same as that adopted in economics (gaining a 
material benefit), the means of obtaining that benefit are non-logical. 
Borrowing Busino’s phrase, a good politician or political advisor must 
draw on the ‘logic of non-logical’ reasoning when developing deri-
vations designed to persuade through ‘spin’. As a consequence, Pareto 
favored a sociological approach to the study of public finances. Indeed, 
his position on this matter was so strong that he was openly hostile to 
the very idea of an economics of public finance. It is now well under-
stood that the early marginalist Italian literature on ‘public goods’, 
which was literally referred to in Italian as ‘public needs’, was much 
more advanced at the time than it was in the contemporaneous English 
literature.5 But Pareto saw no scientific merit in any of that literature, 
nor in any of the burgeoning Italian literature on the Ricardian equiva-
lence between taxation and public debt, nor in any of the general Italian 
literature seeking to develop an economic science of public finance.6

Sociological forces associated with fiscal decisions were also signif-
icant to Pareto because they adjust the prediction of economic laws. 
Pareto’s own work on the first law of welfare economics indicated that  
a destruction of wealth (i.e. reduction in the value of production) 
results when the relative prices of the factors of production are changed  
from those prevailing under free competition. But when the non-logical  
basis of collective action is considered, Pareto recognized that fiscal 
redistribution places capital in the hands of others. He also recognized 
that the destruction of wealth that initially results from the economic 

5See Fausto (2006) and Fossati (2006).
6A detailed account of Pareto’s reaction against the economics of public finance can be found in 
McLure (2007).
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effects of fiscal redistribution may, indirectly, be more than fully offset 
by the sociological consequences of fiscal redistribution. The difficulty, 
however, was that these sociological results were indeterminate. The 
destruction of wealth from protection may be aggravated further by the 
sociological consequences of fiscal redistribution, it may be unaffected 
by the sociological consequences of fiscal redistribution and it may be 
partially, fully or more than fully offset by the sociological effects. To 
get a handle on this problem, Pareto distinguished between rentiers and 
speculators and asked whether fiscal redistribution would increase or 
decrease the value of capital in the hands of those two groups.

Rentiers are presented by Pareto as timid and cautious when: hold-
ing money (by accepting low interest rates when holding money safely 
and typically being unwilling to borrow); undertaking entrepreneurial 
activity (by undertaking secure low risk activities); being employed as a 
worker (by seeking tenured employment with lower remuneration for 
lower risk); accumulating capital (by acquiring capital goods with val-
ues that don’t fluctuate over time so depreciation can be managed and 
replaced in an ordered manner); holding land (by seeking low long term 
returns). The unifying factor is, of course, that rentiers seek very lim-
ited exposure to risk in all the economic activities they undertake. They 
reveal, in other words, a low discount rate. Conversely, speculators are 
presented by Pareto as being willing to accept high risk in all the eco-
nomic activities they undertake. In effect, they reveal a high discount 
rate. In that regard, speculators are vigorous and active when: holding 
money (by seeking high returns and capital gains from financial assets 
and being more than willing to borrow); undertaking entrepreneurial 
activities (by being innovative by combining capital goods to create new 
products and/or seeking rents through strategic pricing and exploiting 
monopoly power); accumulating capital (by seeking capital gains, even 
in the short term); and holding land (by high returns and capital gains).

Transferring income between rentiers and speculators may have obvi-
ous short term implications. It may either exacerbate or smooth busi-
ness cycles, depending on the direction of the transfers. But Pareto also 
saw such transfers as having longer term implications. The great pros-
perity of the nineteenth century associated with the effects of the indus-
trial revolution was, in Pareto’s assessment, largely due to the combined 



47 Paretian Fiscal Sociology     1093

effect of a large share of productive capital being placed in the hands of 
speculators at the same time as when a large proportion of the masses of 
the population are rentiers seeking employment as workers. Speculation 
and innovation are correlated and linked to increasing prosperity, pro-
vided there are enough rentiers for the financial system to fund the 
speculators; and a good proportion of the workforce is employed in the 
innovation oriented firms controlled by speculators.

Pareto, however, did not limit his study of collective action to indi-
viduals acting within the political institutions of the collective to 
achieve personal economic gain. His sociology also accounts for altru-
istic and even paternalistic motivations associated with non-logical 
action. For example, one may associate a particular a priori objec-
tive end with the subjective end of ‘distributive justice’, but once the 
objective state is altered to attain that objective end, one may no longer 
regard it as representing a state of ‘distributive justice’ because the objec-
tive end and the subjective end are interdependent such that a stable 
equilibrium is not attained.

But Pareto also recognized that the individuals who comprise the col-
lective are heterogeneous. Not only do individuals act differently—with 
some people initiating new activities, others repeating routine activi-
ties and a distribution of behaviors in between those two extremes; and 
some people acting to introduce change to the prevailing social state, 
others acting to preserve the existing social arrangement plus a distri-
bution of individual behaviors between those two extremes—they also 
have different views about the welfare of other members of the collec-
tive. To the positivist in Pareto, this presented a serious methodological 
problem. Firstly, ‘social’ preferences, or preferences that individuals hold 
in relation to the welfare of other members of the collective, cannot be 
readily observed. Not just because action is non-logical, but because 
each individual’s social preferences cannot be observed and even if they 
could, they would change with objective circumstances. Furthermore, 
action regarded as leading to a ‘just’ distribution of income, or some 
other social goal, is undertaken by the institutions of the state, not by 
individuals themselves.

Recognition of this had two implications for Pareto. First, and 
most significantly from the perspective of positive science, sentiment 
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pertaining to the wellbeing of others can be readily exploited politically 
by groups acting politically who are acting in the economic interest of 
themselves. That is, it may culminate in persuasive ‘derivations’, as dis-
cussed earlier. Second, to the extent that sentiment pertaining to the 
wellbeing of others is significant, the economic maximum of the col-
lective obtained under the first law of welfare economics will not be a 
maximum when utility is social.

In regard to the first point, consider the 1907 Australian case of tar-
iff and excise on agricultural machinery mentioned earlier. That was a 
policy presented as a mechanism for improving the living standard of 
the working people. But, within Pareto’s Fiscal sociology, that was a sub-
jective assessment designed to persuade; whereas the objective end is a 
negative sum policy game (i.e. wealth is destroyed) that enhances the 
material wellbeing of workers, capitalists and entrepreneurs within one 
industry (domestic producers of agricultural machinery) while reducing 
the material wellbeing of workers, capitalists and entrepreneurs in all 
other industries.

But the existence of preferences for social outcomes also means policy 
to maximize economic outcomes on the assumption that all individuals 
are homo ɶconomicus will not be welfare maximizing in a social sense. 
In view of this, Pareto reflected on what a political group might do if 
its goal was to devise a policy that actually maximizes welfare in a soci-
ological sense. To that end, he specified a two-step process by which a 
Government that truly wishes to maximize the welfare of the collective 
could do so. First, the government must know each individual’s social 
utility function. In practice, this means that it must establish how much 
weight each individual assigns to the welfare of every individual within 
the collective. Second, the government would then weight, discriminat-
ingly, each individual’s social utility function to derive a social utility 
function. The result will, of course, change with government. In effect, 
the government acts this way to impose a social utility function on the 
community from which a logical nexus between the subjective end of 
policy, of maximizing social utility, and the objective outcome associ-
ated with that subjective end, can be derived.

The overall scheme of Pareto’s sociology is united under the con-
cept of ‘social equilibrium’, the internal elements are given by the 
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interrelationship between a number of key elements: residues, deriva-
tions, heterogeneity (i.e. the distribution of people within a society is 
characterized by heterogeneity), economic interests and elites (i.e. peo-
ple within a society tend to form groups, with the best elements within 
those groups emerging as elites). But that is a rather abstract formula-
tion that tends to conceal the significance of Pareto’s notion of social 
equilibrium. To modern scholars, it is perhaps simpler to view Pareto’s 
notion of ‘social equilibrium’ as an overarching concept that is, itself, 
comprised of three sub-categories of equilibria: a ‘political equilibrium’, 
which is the balance in the collective obtained between the individu-
alism and collectivism; an economic equilibrium, which concerns the 
balance in the collective between producing wealth and appropriating 
wealth produced by others; and a socio-behavioral equilibrium, which 
concerns the balance in the collective between the forces of social conti-
nuity and the forces of social change.

Significantly, the political and economic equilibria of Pareto’s social 
equilibrium are interdependent, with the role of political elites in 
achieving a balance between individualism and collectivism interrelated 
with the role of economic elites in producing wealth or appropriating it 
for others. As such, the variable aspects of social equilibrium are associ-
ated with the interplay between the political and economic equilibria, 
through the interplay between agents of the political elite and agents 
of the economic elite. The socio behavioral equilibrium, however, is 
much less variable because it is constrained significantly by residues 
that favor continuity or change, with the distribution of those residues 
largely given by people’s psychological make up and, as such, is a force 
for continuity.

The evolution of the social equilibrium is largely a result of the equi-
librium becoming unstable, with competition between competing eco-
nomic and political elites resulting in a new equilibrium emerging in 
conjunction with the circulation of elites. That is, with the change of 
government and the change of patron client relations, with the rentiers 
and speculators assuming greater or lesser roles under each state of social 
equilibrium. The form of the social equilibrium may change, with new 
institutions emerging or the significance of existing institutions chang-
ing, but there is a socio-behavioral floor under any such change that is 
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given by the distribution of individual psychological propensities for 
continuity or for change.

On the Current Relevance of Paretian  
Fiscal Sociology

The Paretian episode in fiscal sociology had ended by the 1930s and, 
if a case is to be presented in favor of the current relevance for Paretian 
fiscal sociology, one must first establish why it ended. In that regard, 
the great problem it failed to successfully address was not the rationale 
for introducing non-logical action to the analysis of fiscal studies per se. 
Indeed, modern studies of path dependence and independence in eco-
nomics serve to underline the relevance of Pareto’s analytical dualism. 
Rather, it concerned the extent to which regularities could be gener-
alized in a way that altered or qualified economic conclusions.7 For a 
start, much of Pareto’s applied economic treatment of ‘the concrete eco-
nomic phenomenon’ is reflected in his fiscal sociology. Consequently, 
some of the results of fiscal sociology, based on non-logical action, 
don’t change from early analysis that pre-dates the focus on non-logical 
action. For example, although Pareto’s general theory of social equilib-
rium indicated that fiscal redistribution could destroy wealth, as pre-
dicted in economics generally and Pareto’s economics more specifically, 
the sociological effects could be change in anything depending on the 
circumstances. Using an analogy with statistics, the introduction of a 
sociology of public finance was sometimes regarded as akin to an anal-
ysis of ‘statistical noise’. Such criticism goes too far because it does not 
account for Pareto’s discussion of the role of rentiers and speculators in 
generating regularities associated with fiscal redistribution.

Nevertheless, it must be accepted that the success of Pareto and 
his followers in generating fiscal regularities through sociology was 
limited. When it was attained, it was typically at very high levels of 

7The Paretian episode in fiscal sociology and its end is discussed by McLure (2007); and the rele-
vance of that episode for historians is examined very thoughtfully by Italo Magnani (2008).



47 Paretian Fiscal Sociology     1097

generalization. This suggests that perhaps the greatest potential value of 
a modern Paretian fiscal sociology would be in the area of applied fis-
cal studies, such as national and subnational fiscal histories (although 
no major studies along that line have been undertaken thus far). But it 
would also, I believe, be wrong to close the book completely on Paretian 
fiscal sociology for offering nothing of relevance for current fiscal theo-
rists. In my assessment, there are four main reasons why some aspects of 
Paretian fiscal sociology have current relevance.

First, the motivation for Pareto’s initial rejection of the economics 
of public finance in the case of Ricardian equivalence is of continuing 
importance as it underlines the proper scope of fiscal theory. In particu-
lar, Pareto regarded the prevailing mix of debt and taxation as the means 
by which a government can spend more than if it relied on taxes alone. 
Comparing the economic effects of raising a ‘given’ sum of money by 
one means or another appeared pointless to him, when direct observa-
tion confirmed that government revenue raising is not a case of ‘either’ 
tax ‘or’ debt, but a case of how much can be obtained when both meth-
ods are used. He also regarded the characterization of taxpayer/saver/
consumer as logical in an intertemporal (and intergenerational) manner 
as fundamentally flawed because it imposes a standard of behavior that 
is not observed. The first of these points not only has relevance for mod-
ern treatments of Ricardian equivalence, it also has relevance for any 
form of public finance analysis that seeks to consider the revenue side 
of the budget as something that is separate from the expenditure side 
of the budget. If nothing else, Paretian fiscal sociology underscores the 
interdependence between revenue funding and expenditure decisions as 
fiscal redistribution is a net concept, because governments typically wish 
to increase expenditure.8

Second, the appropriate balance to strike between precise deter-
minism and broad generalizations, which results from Pareto’s divide 
between economics and sociology, is relevant to the construction of 

8A Paretian explanation of Western Australian Government’s public finances is presented in 
McLure (2017), which shows that the increase in revenue raising capacity from the millennium 
mineral boom led to a massive increase in net public debt because the Government treated a tran-
sitory increase in royalty and tax revenue as a permanent increase in its capacity to fund ongoing 
growth recurrent expenditures.
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modern fiscal theory. Specifically, Pareto’s economics culminates in 
a deterministic result (e.g. the exact equilibrium point in commodity 
space is determinate if a logical means-ends applies applies) whereas his 
sociology only yields broad uniformities (e.g. the exact change in allo-
cations attributed to fiscal redistribution is not determinate a priori, 
because a logical means-ends nexus does not apply, but the emergence 
of fiscal redistribution of some kind as a result of interactions between 
economic and political elites is predictable even when action is non- 
logical). The scientifically valid level of determinism was a first order 
question to Pareto; and that same question should also be a first order 
question for modern fiscal theory.

Pareto’s binary classification as either logical or non-logical may have 
been unnecessary restrictive when applied in all circumstances because 
it precludes a broader range of phenomena from logical and deductive 
analysis. Perhaps the balance lies elsewhere, but Pareto’s concern with 
the limits of logical deductive theorizing on fiscal matters is as relevant 
today as it was when he lived. Curiously, Pareto’s most prominent fol-
lowers were Gino Borgatta (2007 [1920]) and Guido Sensini (2007 
[1932]) and neither of these men adopted Pareto’s extreme opposition 
to the science of public finance as a form of pure economics. They 
attempted to create more room for the economic theory of public 
finance than that permitted by Pareto, partly by suggesting that there 
are intermediate points between the binary poles of logical and non-log-
ical action. Sensini, for example, felt that logical and non-logical actions 
were often ‘mixed’ in public finance, with some of those mixed actions 
being reasonably approximated by logical action. Borgatta adopted a 
similar line, wanting issues such as the incidence of taxation to be stud-
ied economically. In other words, they both accepted the importance 
of complementing the economics of public finance with fiscal sociol-
ogy. There clearly appears to be greater scope for an economics of pub-
lic finance than Pareto suggested, but his concern about the limits of 
strictly deductive analysis, and its nexus to the logical means-ends rela-
tionship, remains important for the scientific limits of modern deduc-
tive fiscal theory.

Third, Pareto’s focus on the means-ends relationship and its link 
between logical and non-logical action also serves to illustrate how 
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precarious it is to consider the welfare of individuals in the collective 
as if the state were a collective entity. His sociological approach to col-
lective maximization recognizes the practical need for the governing 
authorities to balance individuals’ competing, and often inconsistent, 
views on social welfare. When Pareto addresses this issue, he does so in 
the full knowledge that he has converted an inherently non-logical sys-
tem of relations into a quasi-logical arrangement (i.e. an arrangement 
whereby a ‘logical’ mean-ends nexus is forced) by imposing a politically 
determined welfare function. This process has the advantage of transpar-
ency, in that it makes it absolutely clear that the idea of a social welfare 
function depends, in the final analysis, on a politically imposed decision 
on the weights to be imposed on individual social preferences. As such, 
it suggests one comparative static resolution of the problem of individ-
uals living collectively and, of course, scholars and policy makers are 
open to reject such a social welfare formulation for the very reason that 
it ultimately privileges the political decision required to form the wel-
fare function. But reflection on how to resolve these problems, in light 
of Pareto’s attempted solution, is useful for modern fiscal theory.

Finally, Paretian fiscal sociology is a complement to the fiscal soci-
ology that has been recently developed by Richard E. Wagner (2007) 
and Giuseppe Eusepi and Wagner (2011, 2013). They focus on the 
‘ecologies’ of political enterprise and the associated action between and 
within the public and private squares. While the ‘conjunctive’ vision of 
the relationship between the market and the state portrayed by Wagner 
and Eusepi is not motivated by the ideas of Pareto, the sociological 
interconnection they associate with the theory of public finance can be 
incorporated with Pareto’s broad sociological treatment of non-logical 
action. This is primarily the case because both approaches accept that 
the subjective phenomena impacts on the objective phenomena and 
vice versa. As Wagner puts it, “I regard both mind and society as real 
categories of existence, in that society cannot be reduced to an individ-
ual even though society cannot exist without individuals” (2007, p. 21). 
This is entirely consistent with Pareto’s core position, outlined in his 
“L’Individuale ed il Sociale” (Pareto 1980 [1904]).

Paretian fiscal sociology is more abstract than Wagner’s and it has 
limited focus on entrepreneurs per se or enterprises. But Pareto’s 
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discussion of the interrelationships between speculators and rentiers 
and political elites, using Pareto’s speculators and rentiers, and his use 
of Machiavelli’s analogy between foxes (as cunning political personalities 
who confront problems indirectly) and lions (as strong and principled 
politicians who confront issues directly) for the political equilibrium, 
are also broad enough to accommodate the more specific linkages 
between entrepreneurs, enterprises, the public square and the market 
square, as developed by Wagner and Eusepi. Furthermore, Pareto’s treat-
ment of debt and political equilibrium as a balance between centripetal 
and centrifugal forces are also themes in Pareto’s sociology that resonate 
with the approaches of Wagner and Eusepi to the topics of public debt 
and decentralization.

In short, Paretian fiscal sociology continues to offer a range of 
insights that are worthy of consideration by modern fiscal theorists. It 
also appears to constitute a suitable framework for the development of 
economically and politically oriented fiscal histories of national and/or 
subnational governments.
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Towards the end of the 1970s James Buchanan and Vincent Ostrom 
were engaged in an attempt to create a joint project uniting what 
were latter to be called the “Virginia School of Public Choice” and the 
“Bloomington School of Public Choice” (Mitchell 1988; Aligica and 
Boettke 2009) into a distinctive approach to Constitutional Political 
Economy and Social Philosophy. The letters exchanged in this process 
between the two scholars (as preserved in the James Buchanan Archives 
at George Mason University) capture not only the institutional and per-
sonal challenges they faced in this (failed) attempt to shift the Public 
Choice program to a new stage, but also the intellectual efforts those 
two main figures of the Public Choice movement made to clarify and 
articulate the common position they held. The archives capture some 
of their remarkably frank effort at intellectual self-understanding. 
A letter written by Buchanan and dated March 18, 1977, encapsu-
lates the essence of what Buchanan and Ostrom considered to be the 
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distinctiveness of their joint position, as seen in comparison to other 
schools of thought which were part of the same intellectual family:

There are two basic articles of faith in our position: (1) Institutions mat-
ter; (2) Institutions can be constructed. We face opposition on both these 
counts. The reason George Stigler and the modern Chicago crowd object 
to so much of my own stuff is that they explicitly and implicitly deny 
the former of these two articles. We face opposition from the “evolution-
ists” (Hayek, Oakeshott, Popper, etc.) on the second article of faith. And, 
in a sense, we might use something like this simple two-article test to 
determine just who might be among the group that might ultimately be 
assembled. (Buchanan 1977)

What is remarkable about this document is that in it Buchanan goes 
beyond the standard conceptual and theoretical aspects of a research 
program. In doing that, he reveals something essential about the deeper 
dimensions of the position assumed by him and Vincent Ostrom. Their 
stance is not just about theoretical proportions, it is also about attitudes, 
values and norms, including the attitudes, values and norms of the 
scholars themselves:

(…) In a sense [we] argue for a different attitude toward politics, toward 
governance, what I have called a “constitutional attitude,” based on the 
two articles of faith noted. This attitude is extremely important, and 
no one could have stressed this more than I have done. And the critical 
objective for us is to get attitudes turned around. But, and here you face 
precisely the problem that I have faced and have not succeeded in resolv-
ing, namely, how can we talk about attitudes independently of precise 
normative content. (Buchanan 1977)

It is evident that once the theoretical apparatus they bring to the table 
is taken into account, the Buchanan–Ostrom stance, as sketched above, 
is rather distinctive not only in the broader context of mainstream social 
sciences of those times, but also in the context of the Public Choice 
movement. Yet, this distinctiveness is rather elusive and open to mis-
understandings and misinterpretations. The defining underlying themes 
uniting Buchanan and Ostrom into their joint position were rarely, if 
ever, explicitly and properly recognized in the literature.
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This paper is an attempt to deal with this problem. Its thesis is 
that the particular nature of the Buchanan–Ostrom approach is fully 
revealed only if we focus on one key concept, which despite its lack 
of salience in the Public Choice theory and the intellectual histories 
of the field, captures best the gist of their core insights and attitudes: 
The concept of “artefactual” and through it, an entire cluster of related 
notions such as “artefact”, “constructivism” and “artisanship”. Thus, this 
paper, will use the concept of the “artefactual” as the preeminent vehi-
cle helping us to revisit and get a more nuanced understanding of the 
Buchanan–Ostrom system of ideas, while staying very close to the tex-
tual evidence supporting the working thesis at the core of the paper.

It is interesting and telling that both Buchanan and Ostrom are 
crediting each other for the use of the concept. For instance, Vincent 
Ostrom (1993a, p. 163) notes in a programmatic article that the pro-
gress of the Public Choice paradigm to new frontiers will come in the 
future less from the application of “economic reasoning to nonmarket 
decision making” but more from insights inspired by “James Buchanan’s 
emphasis on the artifactual character of human individuality”. At his 
turn, James Buchanan (1979, p. 107) notes that his “usage of the word 
artifactual is borrowed directly from Vincent Ostrom, who has repeat-
edly emphasized the necessity of considering the political constitution as 
an artifact, to be categorically distinguished from an evolved legal order”.

The idea of “artefactual” and its associated notions operate both at 
the core and at the frontier of the Public Choice program. At the core, 
they provide the basic vision, the foundational metaphor underpinning 
the idea of a system of order in which human deliberation and choice 
have a significant role to play. At the frontier, they provide the impe-
tus to refine and expand the program. Buchanan notes that the failure 
to understand the complexity of the act of choice and the multifaceted 
dimensions of the choice process, with its facets, objects and condi-
tions (including the choices an individual is making in the investment 
to construct his or her own identity, to change according to a vision or 
imagined ideal), inhibited and undermined our ability and willingness 
to understand some of the individual and social problems of our time:

By implicitly refusing to consider man as artefactual we neglect the ‘con-
stitution of private man’ which roughly translates as ‘character’ as well 
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as the ‘constitution of public men’, which translates into the necessary 
underpinning of a free society, the ‘character’ of society, if you will… 
(Buchanan 1979, p. 102)

The notion of artefactuality offers thus a series of insights regarding 
the foundations of social and political order. At the same time, that 
has major normative implications linking the individual self with the 
public choice and governance arena. As Vincent Ostrom put it, a self- 
governing society has to be based

…on a universality of artisanship in which each person first becomes 
one’s own governor -one’s own master- and then, in the course of cop-
ing with problems that inevitably arise in interdependent patterns of arti-
sanship-artefact relationship, becomes capable of working out associated 
arrangements with others. (Ostrom 1997, p. 202)

To sum up, thinking in terms of “artisanship” and “artefactual” brings 
to the table both a fresh analytical potential and a normative dimension. 
The link between private and public choice gets illuminated. Both the 
core and the frontier of the program receive a renewed boost. In brief, 
ideas such as “artisanship” and “artefactual” open up a unique insight 
into the universe of ideas defining the Buchanan–Ostrom position. The 
rest of the paper will try to reconstruct and present their position, illu-
minating and explaining some of its main conceptual elements.

Constructivism and the Realm  
of the Artefactual

The notions of “artefact” and “artisanship” which are implied in the sec-
ond “article of faith” outlined in Buchanan’s letter of March 1977 to 
Ostrom, with its insistence that “institutions could be constructed”, 
requires us to take seriously the very notion of “construction” or “con-
structivism”. And indeed, once we are alerted, and we take at a closer 
look at Buchanan’s writings in this light, we cannot fail to note that 
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constructivism as such is not just assumed but expounded in rather 
forthright terms by the 1986 Nobel Prize in economics winner. First of 
all, is a recognition of the significance of “organization” in attaining the 
modern social system, with its freedoms and prosperity. The recognition 
of “organization” is also a recognition of the significance of the elements 
of design and constructivism implied by it. We need to acknowledge, 
writes James Buchanan,

… that without the benefits of social-legal-political organization, very few 
of us would be here today. We could not exists; the physical world would 
support only a tiny fraction of its population if we were forced to live in 
the almost unimaginable state of Hobbesian anarchy, or even under the 
tribal organization that described most of human history. We live now by 
the graces of those persons and forces that designed, constructed, main-
tained and secured the institutions of order within which we live, work 
and play. (Buchanan 1991, p. 250)

In a sense, Buchanan’s “constructivism” could be seen as a mere 
restatement and a response to the well know challenge of the Federalist 
papers, according to which the crucial question of politics is “whether 
societies of men are really capable or not, of establishing good govern-
ment from reflection and choice, or whether they are forever destined 
to depend, for their political constitutions, on accident and force.” 
Buchanan’s response is that, indeed, when it comes to governance and 
institutional arrangements, humans do have a choice. They have degrees 
of freedom to choose the constraints within which they operate both in 
public and private life. Through the choices that they make among rules 
and institutions, they could avoid conflict, create social order and coop-
erative relationship and increase their level of well-being:

…the rules of social order are not exclusively the product of some pro-
cess of social evolution, rules that we have inherited and that we abide 
by without understanding their purpose or function. At least within 
limits the presupposition is that rules are deliberately constructed from 
the choices of those persons who are to be subject to the constraints that 
these rules embody. (Buchanan 1991, p. 231)
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The most important aspect of the specific way in which the idea of 
“constructivism” is approached, is that Buchanan distinguishes and 
emphasizes two related but different forms of constructivism: moral 
constructivism and constitutional constructivism. This is crucial for 
understanding his general position, especially as the conventional wis-
dom is to associate him with the public choice theory of constitutional-
ism and regard his concerns with ethics, morality, attitudes and culture 
as secondary, mostly a footnote or even an deviation from the core of 
his theory.

Constitutional constructivism is about rationally choosing to impose 
constraints on our own behavior along with that of other members of 
the community or society (Buchanan 1991, pp. 233–240). Those con-
straints are rationally accepted to operate in a system in which they will 
be enforced independently of our own volition. It is thus accepted that 
those constraints will be imposed coercively. Behavior is changed by the 
creation of rules limiting its range, and by the external enforcement of 
(rationally selected or validated) rules. It is a rational calculus in which, 
as Buchanan puts it, “we deliberately chose to restrict our own freedom 
of action so long the choices of others are similarly constrained”. At 
a deeper level it is not just mechanical rational calculation but a pro-
gressive understanding that social order is possible only when individ-
ual behavior is confined with appropriately defined limits. At the same 
time, people use their imagination to find ways in which to create and 
enforce collectively such limits. It is a collective or public choice, a pro-
cess that is driven by an interplay of rationality, imagination and expec-
tations at the level of the social group or community.

Moral constructivism looks inward. It, as well, seeks to mod-
ify behavior but it is doing it by focusing on the internal norms, val-
ues, attitudes and sentiments governing the individual. It operates 
the behavioral changes via the morality of the social actor. Again, it is 
assumed that norms, values, attitudes are not rigidly determined and 
out of the control of the human reason and volition. There is a space 
of choice when it comes to the “moral constitution” of each of us: 
“Individual chose dispositions or personal behavioral rules for them-
selves that will direct their patterns of choice behavior in a sequence of 
interactions with others” (Buchanan 1991, p. 233). In a sense, this may 
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be seen as a form of constitutional logic for the self, a general principle 
of operation of the self in relationship to others. As any constitutional 
choice, it is a choice of “alternative constraints rather than alternative 
end states” to be obtainable “in particularized situations” (Buchanan 
1991, p. 233).

Constructionism, both moral and constitutional, operate in a basic 
space of rationality. Nonetheless the non-rational elements play a size-
able part. Hence the individual acts as an artisan of the constitution of 
order, both at the level of the self and of the society, working with both 
rational and non-rational elements. The result is a space of the artefac-
tual, a complex architecture of rules supporting each other, internally 
and socially, as “law and morals are both complements and substitutes, 
one for the other” (Buchanan 1991, p. 234). The structure of con-
straints has both rational and non-rational foundations. Discussing this, 
Buchanan even attempts a typology of the three sources of constraints, 
“one of which is nonrational, the two of which have rational choice 
foundations”. These are: (1) “It is wrong to steal” as a norm, internal-
ized as a non-rational value; (2) “It is rational to choose a disposition 
not to steal from persons who reciprocate in their moral attitudes”; and 
(3) “It is rational to choose an enforceable law against stealing applica-
ble for the whole community of persons” (Buchanan 1991, p. 234).

Turning to Vincent Ostrom, we could note a similar set of argu-
ments and ideas. Ostrom gives a special place in his thought to the idea 
of constitutional choice. In fact it makes it a general principle of social 
order. For him, the artefactual nature of human organizational forms is 
in a sense coextensive with the idea of constitutional choice (Ostrom 
1986, 1997, 2008). Moreover, his “constitutional choice” views have 
inspired a recognition of the “constitutional level of analysis” even in 
analytical institutionalism, where he contributed to the conversion of 
the idea of “constitutional decision” into an analytical and heuristic tool 
(McGinnis 2005; Ostrom and Ostrom 2004, 2014). Thus according to 
the institutional analysis approach he developed together with Elinor 
Ostrom, three levels of rules cumulatively affect the patterns and out-
comes of actions and interactions in any setting: the operational level, 
the collective-choice level and the “constitutional” or  “constitutive” 
decisions level. Constitutional or “constitutive” decisions are the most 
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basic and consequential, as they are decisions about rules governing 
(potential, future) collective decisions and they determine who and 
under what conditions may be eligible to decide. Institutional analysis 
has to start by identifying such rules about rues and their creation and 
maintenance, what are the rules to be used in crafting the set of collec-
tive choice rules (Ostrom 1986; Ostrom 1993b, Ostrom and Ostrom 
2004). Their effects diffuse through collective choice rules to the entire 
system, up to the level of operational choices. Hence they should be at 
the core of any empirical research of institutional analysis.

As in Buchanan’s case, Vincent Ostrom comes to recognize the 
importance of the internal, moral dimension and of the combination of 
internal and external rules at work in sustaining the artefactual realm of 
social order: “While customs, norms and rules can be presumed to exist 
as features or attributes of a community, they also exist in each indi-
vidual’s mind and become habituated in the ways that people relate to 
one another” (Ostrom 1997, p. 286). Habituated routines, habits of the 
heart and mind, grounded in the moral and intellectual tradition are to 
be considered in conjunction with the rules based in rational analysis 
and calculus:

Viable democracies are neither created nor destroyed overnight. Emphasis 
on form of government and the binding character of legal formulations 
are not sufficient conditions to meet the requirements of democratic 
societies. The moral and intellectual conditions of those who constitute 
democratic societies are of essential importance. This is why building 
common knowledge, shared communities of understanding, patterns of 
accountability and mutual trust is as essential as producing stacks and 
flows of material goods and services. (Ostrom 1997, p. 114)

To sum up, Buchanan and Ostrom’s views converge in a complex 
theoretical territory associated to the notion of the “artefactual” and 
the constructivism implied and assumed by it. Both the textual analysis 
of their argument and their explicitly assumed intellectual stance and 
identity, point out to the validity of an interpretation which sees them 
engaged in articulating and defending a joint position, which could be 
described more under the label of the “constructivism of the artefactual” 
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than the “emergence of the artefactual”. Yet, as the next section will 
show, the “emergence of the artefactual” aspect is not entirely absent 
when it comes to the phenomena in case.

The Limits of Constructivism

The Buchanan–Ostrom “constructivism of the artefactual” has a sec-
ond dimension which is crucial for a correct understanding of the real 
nature of the intellectual tradition or perspective the two scholars aim 
to advance. This dimension emphasizes the limits of the capacity of pre-
dicting, designing and controlling institutional arrangements. In other 
words, their approach it is based on the recognition of, on the one 
hand, “the potential for deliberately organized change in the institu-
tional order” and on the other hand, of “the limits that history, human 
nature, science, technology, resource capacity impose on efforts to move 
towards the betterment of humankind” (Buchanan 1991, p. 239). In a 
context in which (be it for ideological or analytical reasons) the logic of 
either/or is dominant, these dimensions complicate things, creating the 
potential for both criticisms and misunderstandings.

Indeed Buchanan and Ostrom have to confront an ongoing inter-
nal tension and an inherent vulnerability because a position like theirs 
could always be mired by criticisms from both sides. On the one side, 
were those that—as the above quoted letter of 1977 illustrates—, as 
“evolutionists” embraced the spontaneous order perspective emphasiz-
ing the constraints and limits of choice. One the other side, those which 
were convinced when it comes to their planning and design capacities, 
humans could have the upper hand, and could overcome almost by 
definition, the limits imposed by history and evolution.

Out of the two, the most interesting and sensitive is the line ques-
tioning the understanding or commitment that the Buchanan–Ostrom 
“artefactual constructivism” has regarding the phenomena associated 
to spontaneous order, invisible hand, the market process, that is to say, 
evolutionary processes that challenge the core of the artefactual. At this 
stage of our discussion the emphasis has thus to be on the very idea of 
“limits”. That will help us to (a) illuminate a major difference between 
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an approach framed in terms of the “constructionism of the artefactual” 
and an approach based on “social engineering” and (b) help us to iden-
tify the Buchanan–Ostrom position as a middle of the road attempt to 
navigate the two extremes.

In this respect, the first thing to be mentioned is that Buchanan and 
Ostrom are fully aware of and actively engaged in theorizing the lim-
its of constructivism (and for that matter of social engineering). Both 
Buchanan and Ostrom have a good grasp of and engagement with 
the Hayekian paradigm. Let us start with Buchanan (1979, 1999)  
who, while developing his notion of “artefactual man”, took in fact 
Hayek’s views as a benchmark. The dichotomy between “natural” and 
“artefactual” man, he writes,

…does not imply that I equate “natural” wholly with biological or genetic 
elements. I accept the importance of what Hayek calls the “culturally 
evolved man” which in a sense is neither “natural” nor “artefactual”. In 
the measure in which individuals are bound by culturally evolved rules 
of conduct or modes of behavior, these elements would make up part  
of human nature or better stated “non-artifactual man”. (Buchanan  
1979, p. 95)

Only after this caveat has been put forward, Buchanan starts to build 
from there, always careful to give the Hayekian perspective its due. 
Given that Buchanan’s position is better known (or at least it is less 
under the suspicion of betraying the spontaneous order tradition) 
Vincent Ostrom’s take deserves a greater attention. Inspecting his views, 
one could get a better understanding of the strengths of what may be 
seen as “the weaker link” in the Buchanan–Ostrom position on sponta-
neous order.

The first step is to simply revisit V. Ostrom’s understanding of mar-
ket economics as well as his understanding of the market as a public 
choice phenomenon. As one may expect, both issues are approached 
from a “constructivist artefactuality” angle. Ostrom recognizes the dis-
tinctive contribution of neoclassical economic theory presuming per-
fect competition and fully informed agents. He notes that “as a purely 
abstract intellectual enterprise, neoclassical economic theory in the 
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Anglo-American tradition has considerable merit”. But both his criti-
cism of its “seriously limiting assumptions” and his sympathies towards 
the alternative offered by Austrian theorizing which overcomes some 
of those assumptions, place him again, closer, to Buchanan. But the 
most important thing is that he goes beyond neoclassical economics (in 
either of its forms) to focus on “the necessary conditions for the consti-
tution and operation of a market economy”. The market, he explains, 
requires “the proper operation and performance of a political system, 
an epistemic [knowledge and information] system, and a moral order.” 
Moreover, human reflexivity, that is to say, “self-conscious awareness of 
the way that economic, political, epistemic, and moral contingencies 
may work in complementary ways” regarding these conditions, is essen-
tial (Ostrom 1997, p. 99).

When it comes to the market—seen as litmus test of one’s attitude 
towards the invisible hand and spontaneous orders–, Vincent Ostrom, 
always sensitive to the ordoliberal ethos- takes as a reference point 
Walter Eucken’s analysis of comparative economic systems. Eucken 
notes that all systems of economic order require some forms of plan-
ning, deliberation and choice, based on the use of knowledge and 
information in specific configurations of incentives and motivation. 
If Eucken is right, argues Ostrom (1993a, p. 163), and some form of 
planned action takes place in all economic activities and systems, then, 
we need to nuance our understanding with regard to

… Friedrich von Hayek’s use of the concept of “spontaneity”, and Adam 
Smith’s concept of the “hidden hand”, in the creation and maintenance 
of social orders. Are such terms to be applied to relationships viewed 
as “brute facts” or “institutional facts” that reflect self-organising and 
self-governing capabilities among knowledgeable and intelligible human 
beings? Can “hidden hands” be expected to work spontaneously in the 
constitution of order in human societies viewed as systems of natural 
order–“brute facts”? Ostrom (1997, p. 98)

In other words, Ostrom points out to both John Searle’s social ontol-
ogy and to what Richard Wagner (2016) has latter called “entangled 
political economy”. Invisible order processes are not purely natural in 
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their genesis, they require the existence of “institutional facts” and those 
“facts” imply some aspects of deliberation and choice, some measure 
of intentionality and planning. Some form of artefactuality has to be 
involved in the institutional facts of spontaneous order. We are deep 
into the territory of entangled political economy (Wagner 2016).

It is important to note that in developing these arguments, Ostrom 
explicitly assumed a Public Choice stance. His views come from a pro-
grammatically assumed Public Choice angle. That is facilitated by the 
fact that the problems of “social facts” and “entangled political econ-
omy” morph naturally into Public Choice themes and frameworks, and 
the other way round:

If Hayek’s spontaneity and Smith’s hidden hand depend on the intelligent 
use of the arts and sciences of association among the members of socie-
ties, we in the Public-Choice tradition, bear a substantial burden in eluci-
dating and making use of the sciences and arts of association. Coming to 
terms with problems of institutional weaknesses and failures depends on 
the development of analytical capabilities commensurate with the sciences 
and arts of human association. (Ostrom 1997, p. 98)

There is a major element of artefactuality in the very institutional 
framework of the market process. In a letter to James M. Buchanan, 
dated October 10, 1977, Vincent Ostrom writes that the analysis of the 
market order is incomplete without taking into account “The place of 
knowledge and of information, the place of a moral order as constitu-
tive of fiduciary relationships, the place of law and the requirements of 
justice, and the requirements of intelligibility in human artisanship”. 
Understanding of market as a public choice phenomenon implies a con-
cern “with maintaining the institutional integrity of a market, including 
the security of property rights, enforcement of contracts, and the com-
munity of interest which market participants share in common”.

To sum up, the Buchanan–Ostrom position tries to give equal atten-
tion to two patterns of order operating concurrently. On the one hand, 
is the spontaneous order. On the other hand, is the order generated by 
deliberation and choice in relationship to the public goods and col-
lective action situations. Each induce a different but interrelated pat-
terns. That being said, we need to reemphasize that there is an essential 
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tension or challenge looming in regard to the Buchanan–Ostrom  
“constructivist artefactuality”. As already noted, it remains always vul-
nerable to being challenged from both sides. The simplicity and appar-
ent consistency of the hard core planning/social engineering positions 
(which consider the limits just a transient problem to be dealt with by 
technological or moral-cognitive progress) and of the positions that 
emphasize the evolutionary-spontaneous nature of institutions and 
social order, are a challenge to any formula which assumes “two patterns 
of order operating concurrently” and then tries to work out the details 
of how is that possible and feasible. The Buchanan–Ostrom “construc-
tivism of the artefactual” requires a balancing act, involving political 
judgement in determining the limits of the choice space, charting the 
territory of the possible, and within the realm of the possible, the inter-
section of the feasible and the desirable.

However, when all is said and done, in the end, caught between 
Anarchy and Leviathan, the main concern remains the threat com-
ing from the failure to recognize the limits of social organization. As a 
matter of principle, recognizing the limits and thus avoiding the harm 
created by the attempts to infringe them, is as important as “recogniz-
ing the potential that may be achieved within those limits”. And when 
it comes to more concrete and practical terms, the priority of the his-
torical moment is given by the fact that “the organized politics of the 
nation states and the association of these states one with another, must 
be kept within the boundaries of the potential and of the possible” 
(Buchanan 1991, p. 250). To respond these challenges, that combine 
thinking about theoretical frameworks and normative criteria, requires 
an engagement which goes way beyond the mere theories of organiza-
tion and spontaneous orders. The next section focuses on that.

Ontology, Epistemology and the Realm  
of the Artefactual

The “constructivism of the artefactual” has significant but under-
developed philosophical dimensions. Once the ideas of “artefact” 
and “artefactuality” are conceptualized and theorized, the ontology  
and epistemology luggage they bring with them becomes apparent. 



1118     P. D. Aligica

Both Buchanan and Ostrom note that there is a difference between 
social science and natural science. But they also note that there is a dif-
ference between social sciences in general and the sciences of the arte-
factual. Ontological differences imply differences in the theoretical and 
methodological approach. What Buchanan calls the “public artifactu-
ality of the constraints” that we observe as the domain for inquiry in 
Public Choice, requires us to rethink and calibrate the epistemological 
and normative framework used. To approach the problems of social and 
political order with a framework shaped inspired by the frameworks 
based on the physical-natural order is a mistake. The key observation in 
this respect is that “there is no natural order within which we, as human 
animals, must confine our activities, one with another. We remain nec-
essarily in a set of artificially constructed, or historically evolved, ‘zoos’” 
(Buchanan 1991, p. 240).

The ontological dimension is one of the themes which Vincent 
Ostrom has tried insistently to draw attention to. We have noted that 
Buchanan (1979, p. 107) himself noted that his usage of the word 
“artefactual” was largely inspired by Vincent Ostrom, who has repeat-
edly theorized “the political constitution as an artifact, to be categori-
cally distinguished from an evolved legal order”. Given the leading role 
Ostrom took in trying to delineate the realm of the artefactual, let us 
focus at this juncture on his contribution.

The “facts” of interest in social and political sciences, argues  
V. Ostrom (1979, pp. 294–295) following John Searle, are “institu-
tional facts”. They are “artifacts”, “patterns of order” having a distinctive 
ontological status at the intersection between individual subjectivity and 
intersubjective objectivity. We cannot rely on “brute empiricism” when 
dealing with them. Intentions and normative ideals matter (Ostrom 
1979, p. 20; 1997, p. 295). But if we manage to avoid “brute empiri-
cism”, argues V. Ostrom, and “if political experience is conceived to be 
artifactual (i.e., created by reference to human knowledge)”, then that 
recognition of the artifactual character of institutions brings to the fore 
an entire ontological realm (Ostrom 1997, p. 295). The “artifactual” of 
social systems is a distinct ontological realm. It is a result of the process 
of evolution, it emerges out of the biological realm, it evolves via the 
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social realm and takes a dynamic of its own. Ostrom treats it not so 
much as a metaphysical but as an evolutionary phenomenon.

The earth has been transformed into a human habitat that is a visibly dif-
ferent “reality” than the earth in its “natural” condition. Pierre Thielhard 
de Chardin characterizes this transformation as a noosphere, a sphere 
shaped by human knowledge which has its analogue in the biosphere, 
a sphere shaped by the existence of life. Artifacts cannot be understood 
as natural occurrences. In explaining artifactual constructions, we are 
required to account for human artisanship and the conceptual-computa-
tional considerations that entered into the design and creation of artifac-
tual constructions. (Ostrom 1979, p. 19)

Be it interpreted through evolutionary or metaphysical lenses, or 
both, the point is that missing the significance of the ontological real-
ity of institutions and governance arrangements leads to methodolog-
ical and epistemological problems. Hence a vicious circle. Ostrom 
warns that we need “to reconsider the epistemological and metaphysi-
cal grounds on which we stand”. Through history “human beings have 
been agents in an extraordinary transformation of the world of nature 
into an artifactual realm”. This artifactual realm “uses the materials and 
processes of nature and transforms them through the use of human 
knowledge and artisanship to serve human purposes” (Ostrom 1979,  
p. 19). We cannot access the realm of artisanship using just the epis-
temic strategies developed to explain the natural order.

In brief, humans and their social-political order are part of a great 
evolutionary process generating an entire new realm created by inten-
tionality, knowledge and artisanship. The multiple combinations possi-
ble in the interplay between on the one hand, human intentionality and 
cognition and on the other hand, the environment in its evolution, may 
generate a variety of forms of order and governance systems. The differ-
ences between these systems are essential, and to assess them requires a 
concrete normative engagement.

In this respect, Ostrom draws attention to a crucial distinction. 
Within the diversity of possible governance systems there are some 
which are based on notions of citizenship aiming at self-governance. 
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They are radically different in their telos from systems in which 
“Governments exercise tutelage over Societies and steer and direct those 
Societies.” Both are part of the realm of the artefactual but generate dif-
ferent structures and trajectories, and are associated to different norma-
tive dimensions and standards. There are many rooms in the house of 
the artefactual and Vincent Ostrom is particularly interested in one of 
them. At one point in human history, he notes, a certain “conceptual 
computational logic”, pivoting on citizenship and the collective capac-
ity of citizens to design and self-govern institutions, reaches a threshold 
in diffusion and influence. Its influence in practice leads to a particular 
form of social order, something relatively novel in history.

When Tocqueville wrote Democracy in America, he recognized that a 
new conceptual-computational logic was required for the constitution 
of democratic societies if human beings under conditions of increasing 
equality were to achieve and maintain substantial freedom in their rela-
tionships with one another. He was persuaded that alternatives were 
available so long as human beings might have recourse to a science of 
association in the conceptualization and design of human institutions. 
(Ostrom 1979, p. 20)

Again, Buchanan’s views are converging with Ostrom’s on this issue 
as well: The American experience, wrote Buchanan, is “perhaps unique 
in history”, as it expresses “the attitude that we create the institutions 
within which we interact, one with another, that we construct the rules 
that define the game we all must play” (Buchanan 1979, p. 107). And 
thus, in the long history of humankind, “a threshold was crossed in the 
eighteenth century when we learned how the rule of law, stability and 
private property and the withdrawal of political interference with pri-
vate choices could unleash the entrepreneurial energies…. The modern 
age was born…” (Buchanan 1991, p. 250).

The underlying point is that to understand the nature and signifi-
cance of these momentous developments, one needs appropriate con-
ceptual tools. The “constructivism of the artefactual” is an attempt to 
offer such theoretical lenses. It helps us to grasp these structural differ-
ences between types of atefactual constructs as well as the historical evo-
lutions associated to them. And thus we have to go back to the crucial 
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role social and political sciences have in obscuring or to illuminating the 
distinctiveness of the realm of the artefactual. One of the major con-
cerns of Buchanan and Ostrom was the distorting and obscuring nature 
of the mainstream theoretical and methodological approaches shaped by 
the positivist philosophy of science:

The application of natural science methods to the study of political phe-
nomena during the twentieth century has meant the abandonment of 
any serious preoccupation with the critical problems of [choice and cog-
nition] that inform the artisanship inherent in the design and alteration 
of systems of governance as these are constituted and re-constituted. 
Political science in the twentieth century has become a science without  
an explicit understanding of the critical role of theory as a system of 
 conceptual-computational logics that applies to the design of different 
systems of government. (Ostrom 1979, p. 19)

We are at the core of what Vincent Ostrom (1993a) calls the “epis-
temic choice” problem: “the choice of conceptualizations, assertions, and 
information to be used and acted on in problem-solving modes”. It is not 
just about separated theories and concepts, it is about an entire vision or 
system of though. Artifactual man, explains Buchanan (1979, p. 102),  
along with the associated institutions of social order, “was embodied 
in the wisdom of the eighteenth century, a wisdom that modern man 
has seemed in danger of losing altogether” (Buchanan 1979, p. 105). 
Scientism is not just an academic issue, to be settled by more or less tech-
nically correct epistemic choices. Neither are the stakes just about abstract 
normative theory. What is at stake, argues in very stark terms Buchanan, 
is the very foundation of liberal democratic governance experiment:

We shall indeed revert to the jungle if we continue on our present course, 
whether in our private behavior patterns, or in our collective-governmental- 
institutional dynamics, aided and abetted by the make work of the so 
called social sciences. If we twiddle around with our ‘scientistic’ econom-
ics and political science, if we remain so enraptured by esoteric puzzles, 
if we place exclusive faith in empirical demonstrations or in evolutionary 
processes, we are contributing to the process of deterioration. (Buchanan 
1979, p. 105)
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The Public Choice movement itself, seen as an intellectual program, has 
to be seen as a response to these challenges, an attempt to recover the 
lost vision at the roots of the modern era, with its experiment in democ-
racy and liberalism:

Public choice did not emerge from some profoundly new insight, some 
new discovery, some social science miracle. Public choice, in its basic 
insights into the workings of politics, incorporates an understanding of 
human nature that differs little, if at all, from that of James Madison and 
his colleagues at the time of the American Founding. The essential wis-
dom of the 18th century, of Adam Smith and classical political economy 
and of the American Founders, was lost through two centuries of intel-
lectual folly. Public choice does little more than incorporate a rediscov-
ery of this wisdom and its implications into economic analyses of modern 
politics. (Buchanan 2003)

These insights and the attitude inspiring them go obviously beyond 
mere positive science and the problems of conceptualization and ver-
ification. In the measure in which it is about “artisanship” and “arte-
factual”, epistemic choice has also to be about normative and ethical 
criteria. It is a formidable intellectual and practical challenge. We live, 
notes Buchanan (1991, p. 240), in a universe in which the ethical 
dimension is left to us to articulate. And in this process science (as 
 commonly understood based on the model of natural sciences) has 
very few insights to offer: “There is no ideal order that is revealed to us 
 transcendentally, revealed to us as if it embodies the truth of scientific 
discovery.” The normative challenge looms large.

The Normative Dimension

Even if we do not want to “construct” or design institutional arrange-
ments and we need only to assess their performance, we still need 
 standards. Normativity is intrinsic to institutions and to the ways we 
think about institutions. In the narrow space of institutional choice 
or choice of rules, we need to operate with criteria and standards. But 
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that leads directly to a major problem in modern political philosophy: 
The problem of values and normative standards in a secular society 
in the wake of the positivist and logical empiricist intellectual revolu-
tion. James Buchanan, succinctly defines the problem in Public Choice 
terms. At the core of the Public Choice program is the idea that “the set 
of constraints that define the limits on human interaction in a society 
must be chosen from among a subinfinity of alternatives” in the condi-
tion in which the dominant intellectual climate postulates that “there 
is no external standard –either embodied in nature or transcendental 
revealed- that would single out one alternative as ‘objectively’ best.” If 
that is the case, the question is not merely to apply preexistent standards 
but identify or constructing them. Where are they coming from, how 
should one deal with the criteria of choice?

The first merit of the Buchanan–Ostrom position is simply that they 
acknowledge the significance of the problem of normativity (includ-
ing its design implications) as opposed to circumventing it under the 
rhetorical common places of positivism. At the foundation of their 
standpoint is a stark repudiation of positivism. They recognize the role 
of norms, values, beliefs, in straightforward terms and they tie that 
with their criticism of positivism and its negative influence on politi-
cal science and practices. A letter of October 1977, written by Vincent 
Ostrom to Buchanan, describes that stance in unambiguous terms.

Constitutional principles do not work by themselves but depend upon 
the shared beliefs and shared values held by the members of a community 
that has recourse to particular types of political settlements. The instru-
ments don’t work unless activated by people who know how to make 
proper use of them and who appreciate their limits. It is precisely this 
set of beliefs that has eroded under the force of logical positivism where 
political phenomena are treated as though they were natural phenomena 
rather than artifacts created to serve human purposes. Thus, the political 
theory of the Founding Fathers had important normative components: 
justice was an important value to be realized and if essential characteris-
tics of the human animal were not taken into account, justice could not 
be realized… To the extent that we feel that we can contribute to a revival 
of constitutional understanding, it seems to me that we also shall be 
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contributing to a moral regeneration of a society that begins to appreciate 
that we can never have the best of all possible worlds. (Ostrom 1977)

That being said, it is noteworthy that both Buchanan and Ostrom are 
careful to separate the moral problem from the social organization and 
constitutional one. Both are components of the normative dimension, 
but their treatment is different. Constitutional arguments, decisions 
and rules operate at a metalevel. The decisive feature of the metalevel, as 
imagined in their constitutional political economy, is a strive towards a 
certain type of neutrality in regards to the vision of the good. When it 
comes to constitutional and public choice decisions, claims Buchanan, 
“the position that I advance is neutral with respect to ideological or nor-
mative content”. This is a very important point. The consent and volun-
tary contractual basis of the “constructivist artefactuality” needs to take 
place in a setting which is as neutral as possible. The result is in fact 
a reiteration of the liberal ideal of a metalevel system of rules within 
which individuals are free to define their own vision of the good.

This is an open society perspective, of a system based on the prefer-
ences and decisions of the individuals in which the systemic goals are 
largely left open to individuals to negotiate and implement. The focus 
is “on the institutions, the relationships, among individuals as they par-
ticipate in voluntarily organized activity, in trade or exchange, broadly 
considered” (Buchanan 1979, p. 36). What counts is the rules of the 
game which are framing those activities and exchanges. No predefined 
optimal governance formula is assumed. No normative label is attached, 
such as “public” equals “good”, “private” equals “bad”, or the other way 
around. What is assumed instead, is a dynamic formula, largely left 
open to individuals to decide, negotiate and implement:

People may … decide to do things collectively. Or they may not. The 
analysis, as such, is neutral in respect to the proper private sector-public 
sector mix. I am stating that economists should be ‘market economists,’ 
but only because I think they should concentrate on market or exchange 
institutions, again recalling that these are to be conceived in the widest 
possible sense. This need not bias or prejudice them for or against any 
particular form of social order. (Buchanan 1979, p. 36)
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To sum up, on the one hand the Buchanan–Ostrom “constructivism 
of the artefactual” recognizes the essential relevance of the moral and 
normative aspect of social order. On the other, it embraces a meta- 
theory of liberal neutrality towards the normative objectives. We could 
easily recognize a classical liberal position, and its typical predicament: 
i.e. the tension between, on the one hand, a standard of liberal neu-
trality and, on the other, the need to have liberal values as goals orient-
ing the system’s operation and functioning in a co-dependent way with 
the virtues and morality for citizens. The goal of this paper is to sim-
ply outline the contours of the Buchanan–Ostrom position, not to try 
to solve its internal tensions. At this juncture, it is important to simply 
point out to this tension at the core of the Buchanan–Ostrom norma-
tive perspective. That being said, the discussion of the implications of 
the normative stance at the applied level does not hinge so much on the 
solution to that problem. One may not be able to answer it via a guar-
anteed solution, but one may at least point out and weed out false solu-
tions, guaranteed to lead to more, not less problems. For instance, could 
it be the case that scientific expertise in the way to resolve the problem? 
A model in which experts plus their science are inserted at the center of 
the governance process comes to many as the most facile and common 
response to the challenge.

Reacting to that, James Buchanan (1991, pp. 240–241) sketches a 
“thought experiment” and follows it through, to its troubling implica-
tions. Let us imagine a governance system, one based on scientific dis-
covery and technological application by experts. What does that mean, 
more precisely, in terms of governance and institutional arrangements? 
The answer is simple: we like it or not, it means a form of totalitarian 
regime with experts as elites, separated from the rest of the society by 
an institutional wall created by the authority given by their epistemic 
expertize. The elites are controlling and directing the rest, towards goals 
decided by elites and using means decided by elites. “Science” becomes 
the legitimacy principle of an essentially nondemocratic system. This is 
the mindset of totalitarian social engineering. Irrespective of how one 
may want to label or frame it, the essence is the same. Two classes of 
citizens, two arenas of public choice or decision making: the epistemic 
elites and the rest.
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On the other hand, suggests Buchanan, we could engage in an  
alternative thought experiment: we could imagine a system in which  
no elite could claim to know what the ideal social arrangement should 
be in abstract, irrespective of individuals’ preferences, values, beliefs etc. 
If we acknowledge that the ultimate judges are the individuals who are 
to be the very subjects of those arrangements, then only one solution 
remains: Create a collective/public institutional arrangement geared 
towards “securing agreement among those who participate in the com-
plex network of human social interactions” (Buchanan 1991, p. 241). 
With that comes a radical shift of focus: not on “truth” and “scientific 
search and establishment of the truth”, as the defining principle of gov-
ernance, but on rules, institutions, and procedures. That is precisely the 
core of the “constructivist”/constitutional political economy/epistemic 
choice approach that Buchanan and Vincent Ostrom were advocating.

It is important to note that, ultimately, Buchanan and Ostrom are 
advocating a very modest, humble attitude, shunning the hubris of 
omniscience and scientism. Even when they offer institutional design 
solutions, they insist that the solution should be seen as tentative ideas, 
observations and suggestions. The “suggestions advanced”, explains 
James Buchanan

…may be treated as hypotheses about the working properties of certain 
rules as well as about what persons may consider as preferable, hypoth-
eses to be tested in the continuing dialogue in which all persons partic-
ipate under self-imposed limits of reciprocity and mutuality of respect. 
(Buchanan 1991, p. 243)

The Public Choice scholarship, the Constitutional approach are thus 
seen as a contribution to an ongoing social experiment based on demo-
cratic dialogue, learning, deliberation and choice. They are an intrinsic 
part of the realm of the artefactual and of its internal dynamics, driven 
by the “combinatorics” of ideas. Hypotheses regarding alternative gov-
ernance systems and alternative institutional arrangements are advanced 
for consideration in the political practice of democratic communities. 
Reflection and analysis of the trials, errors and learning, associated to 
these working hypotheses leads to some tentative principles. But those 
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principles need to be always re-tested and re-calibrated, interpreted and 
applied in function of evolving historical circumstances. All of the above 
are strongly connected to the normative dimension, and more precisely 
to the moral one. But even in that we should keep an open-ended per-
spective, we should adopt a prudent, tentative attitude. As Buchanan 
(2005, 1991, p. 249), put it “the active support of constitutional struc-
tural reform implementing these principles may, but need not require, 
a new morality of public interest”. Constitutional constructionism  
may be in the end dependent on moral constructionism but that is 
something conjectural, not certain.

With that, we have come full circle to moral constructivism and the 
responsibilities and implications brought to the fore by it. Focusing 
on the notion of “artefactual” and its associated ideas of “artisanship”, 
“constructivism” and “artifact”, illuminates in fresh ways the distinctive-
ness of the Buchanan–Ostrom position. One could see their thinking 
at work, trying to navigate the internal tensions of their system as well 
as the outside challenges to it. We see at work two genuine scholars, fol-
lowing the logic of their inquiry, notwithstanding disciplinary, method-
ological or conceptual challenges. We see them revisiting and sometimes 
even rethinking some of the ideas, assumptions and arguments they 
themselves developed in the earlier stages of building the Public Choice 
program.

Last but not least, it is noteworthy that both wanted to anchor Public 
Choice in larger philosophical and intellectual traditions and frame-
works. James Buchanan, in the political economy tradition—mostly 
Continental, Italian, Austrian and Swedish schools of political econ-
omy and fiscal sociology. Vincent Ostrom, in the public administration 
literature and the eighteenth century and nineteenth century govern-
ance theories and social philosophies. Both had in view an even larger 
intellectual horizon, shaped by the political philosophy tradition of 
Hobbes, David Hume, Adam Smith, The Federalists and (in Ostrom’s 
case) Tocqueville. Together, James Buchanan and Vincent Ostrom rep-
resent a way of understanding the core of the Public Choice program 
as something much more than the mere application of “economic rea-
soning” to “nonmarket decision making”. And indeed, once Public 
Choice had taken roots and had stabilized as an institutionalized and 
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well-recognized school of thought, they renewed their efforts to push 
inquires to new challenges that arise at its frontier. The idea of “artefac-
tual”,—due to its preeminent role both at the core and at the frontier of 
the program—offers us a unique window to the nature and significance 
of these efforts.
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James Buchanan and Gordon Tullock and Vincent Ostrom produced 
major works on constitutional choice: The Calculus of Consent (1962) 
and The Political Theory of a Compound Republic (1971).1 Constitutional 
choice had been neglected in political science in favor of policy anal-
ysis, and public choice theory was just emerging. These two works 
have brought the importance of constitutional choice to the forefront 
because it is the rules set forth in the constitution of an organization 
that set the incentives for decision-makers and hence play a major role 
in the policies that emerge. Their analyses are relevant to the constitu-
tions of all governments, including state and local, not just national 
ones, and has been applied to quasi-governmental organizations such 
as home owner associations and condominiums that provide public 
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services to their residents. It is the objective of this paper to show how 
the works of Buchanan and Tullock and Ostrom complement each oth-
er’s and where there are significant differences. Examples will also be 
provided where their work provides a framework, not only for scholarly 
analysis, but also for understanding constitutional arrangements and 
guiding constitutional change.

The most important similarity between their works is that each builds 
from the eighteenth century Scottish Enlightenment, with methodolog-
ical individualism and the assumption that individuals know and act in 
their own self-interest as they perceive it with important predecessors 
for all being Hume and Smith. While Buchanan and Tullock move for-
ward in the tradition of Knight, Mises and Hayek, Ostrom builds from 
Hamilton and Madison in The Federalist and Tocqueville. While dif-
ferent political scientists have produced different interpretations of The 
Federalist, Daniel Elazar credits Ostrom with “rediscovering the politi-
cal theory of The Federalist ” (although that theory was implicit and not 
explicitly stated). Furthermore, that theoretical framework is essentially 
the same as that of Hume, Smith, Knight, Mises and Hayek, and, in 
Vincent Ostrom’s view, Tocqueville. Thus we have three of the founders 
of the Public Choice Society, two economists and one a political sci-
entist, working within the same paradigm to examine constitutional 
choice. They each view constitutional rules as rules under which subse-
quent actions will be undertaken. They also share the same objective: to 
develop theory that facilitates predicting the consequences of constitu-
tional rules and constitutional change.

Buchanan and Tullock: The Calculus of Consent

Published in 1962, at the beginning of the Public Choice era, Buchanan 
and Tullock devote considerable effort to explaining the logic of the 
Public Choice approach. Their objective in this analysis, however, is to 
work though the logic of what kind of rules a rational self-interested 
individual would agree to be bound by for making binding decisions 
as part of a group. They also describe how this approach relates to the 
problems faced in the Constitutional Convention, where participants 



49 The Calculus of Consent and the Compound Republic     1133

were engaged in writing a new Constitution in the face of failure of 
the Confederation agreement. Equally important, they indicate that 
the logic presented also applies other organizations, including local 
governments, which must deal with local services, common pools or 
externalities.

The Calculus of Consent is a work with many references to other 
works and political decision-making issues, but the real conclusions 
come from straightforward specification of assumptions and deductive 
logic, including with the use of game theory models. They relate to: The 
tradeoff between decision-making costs and political externality costs,2 
majority rule voting, and a bicameral legislature. Throughout, their 
benchmark criteria is Pareto Optimality, that is, can we design consti-
tutional rules where everyone gains, or at minimum, at least one person 
gains and no one loses. This is a very strict standard, but there is also a 
section where the analysis uses a welfare criterion of whether or not net 
gains to some individuals exceed losses to others.3

Buchanan and Tullock create a novel way to examine the expected 
costs of constitutional rule based decision making. They compare the 
expected costs to an individual of getting agreement among individuals 
to undertake an action to the expected costs created by group members 
agreeing to take an action which would impose costs with which the 
individual disagrees. If any single person could commit the group to an 
action, decision-making costs would be zero. As the number (or pro-
portion of individuals) required increases, decision-costs rise. The rise is 
likely to be higher as a rule closer and closer to unanimity is approached 
because hold-outs could demand a disproportionate share of benefits for 
their agreement. Both kinds of costs are also expected to be lower in a 
homogenous group than a heterogeneous one.

2These costs are as perceived by the individual analyzing the situation. Reasons are given why 
they might vary, including for organizations with different kinds of authority, but their content is 
never really specified.
3This insertion is a surprised because Buchanan was a strict subjective value theorist who did 
not believe the welfare of different individuals can be compared without them revealing their 
preferences.
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While decision costs are zero with anyone allowed to make a decision 
for the group, political externality costs are likely to be very high under 
that rule, e.g., any individual could expect to end up paying for many 
actions they do not value. At the other extreme, if the decision rule was 
unanimity, political externality costs would be zero because no actions 
could be undertaken without every individual’s consent. The decision 
rule a rational individual would prefer is one that minimizes the sum of 
decision plus political externality costs.

The basic logic is very important: when entering into a constitutional 
arrangement where the individual will be bound by subsequent deci-
sions a rational individual will pay attention to the benefits of reduc-
ing decision costs by being able to have actions undertaken without 
the high cost of getting everyone to agree to every action, while at the 
same time, paying attention to potential political externality costs being 
imposed on him or her by actions other members of the group agree to 
undertake with which he disagrees. Some of the most important vari-
ables the individual will consider are the size of the group, the homo-
geneity of the group, and the kind of actions the group can undertake. 
The nature of specific actions also leads to different rules for different 
action within a group. For example, any one person is generally allowed 
to request the fire department to come to a fire. Time is critical and 
the overall cost is low. A more costly activity such as paving a street is 
likely to require a significant number of residents to agree: time is not 
as important and the costs are large. Individuals may also want to con-
sider how costly it is to exit the organization if it turns out their esti-
mate of benefits from membership was wrong. An individual would not 
make an agreement to participate in a constitutional arrangement unless 
they estimate that over a series of actions, even if they do not agree with 
every one, they will receive net benefits. The constitution itself, speci-
fying the rules (which may be different for different kinds of actions) 
should be agreed upon by everyone—i.e. the rule for making a constitu-
tion should be unanimity.

There are two very important observations about the analysis of con-
stitutional rules. One is that the logic applies to any organization where 
an individual can be bound to participate in action, not just a “constitu-
tion” of a national government as the founding fathers adopted in 1777 
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or that of a state government. Thus we can extend this logic to local 
governments, homeowner associations,4 and clubs. Rational individu-
als only agree to bear the costs of decisions with which they disagree 
if overall they expect benefits from actions with which they agree to be 
greater. A second observation is that there is nothing in this logic that 
concludes that majority vote is the voting rule that an individual should 
prefer for most, let alone all, decisions.

Following presentation of a model that demonstrates the logic of an 
individual agreeing to participate in actions where one bears net costs in 
order to reduce decision costs for actions where one benefits, Buchanan 
and Tullock turn to the complications of actual decision-making and 
majority rule. Some complications occur in a direct democracy (citi-
zens vote on each issue); others are important in representative democ-
racy where citizens elect representatives to make the decisions on what 
actions to undertake for the group.

A problem that is present in all forums is that of individuals having 
different intensity of preferences for actions. As there is no easy way to 
distinguish the intensity of an individual’s preference for a public good, 
all votes are weighed equally. This means that losers may actually have 
stronger preferences (higher “value”) than the “winners” who may have 
only weak preferences (lower “value”). The problem of accounting for 
different preference intensity plagues any constitutional system. It leads 
Buchanan and Tullock back to the value of unanimity in decision- 
making as the only rule than can “guarantee” Pareto Optimality or 
even net welfare gains. It should be pointed out, however, that applying 
the rule of unanimity to assure Pareto Optimality may have very high 
opportunity costs by precluding actions where a large number of the 
members would benefit.

A different problem occurs in a representative democracy under 
majority rule. It is that a 51% majority of the members in an assem-
bly that were elected by 51% of the voters in each district would only 
represent 25% of the population. The combination of the inability to 

4One of the best empirical tests of Buchanan and Tullock’s framework is the application to a large 
sample of condominium associations (Barzel and Sass 1990).
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account for differences in the intensity of preferences, plus the possibil-
ity that a majority of the representative assembly could represent many 
fewer members than 51% raises serious questions about majority rule.

Buchanan and Tullock pose three suggestions that make improve-
ments, none of which are guaranteed to resolve the difficulty of taking 
the intensity of preferences into account or the deficiencies of majority 
rule. First, and most important, is to undertake activities in groups at 
the smallest scale possible. Smaller groups are likely to be more homog-
enous, so both decision-making and political externality costs will be 
lower and there is less chance there will be a minority interest group 
attempting to impose its preferences on the larger group. Second is log-
rolling within the assembly. Logrolling is vote trading where voters with 
low preferences on an action trade their votes to representatives who 
have a high preference on that issue in exchange for votes on something 
the second group values more highly. With vote trading the sum of ben-
efits to individuals will be higher on any single issue—leading to higher 
net benefits for individuals in the group engaged in the vote trading. 
However, individuals not included in the vote traders may incur signif-
icant costs so vote trading can only be assured to achieve net benefits if 
everyone is involved—which is essentially a return to unanimity and its 
high decision-costs.

The third conclusion is that having a bicameral legislature where each 
assembly has to vote for an action will reduce political externality costs 
as long as the assembly representatives are elected from different con-
stituencies, e.g. population-based districts for the House and States for 
the Senate, or perhaps population-based districts for state representa-
tives and counties for state senators. Having two assemblies raises deci-
sion-costs but lowers political externality costs.

Buchanan and Tullock do more than present their models and 
include descriptions of relationships to other scholars and a limited 
number of illustrative examples—but it is their basic framework of the 
trade-off between decision making and political externality costs, with 
identification of the relevant variables that affect those costs-size, homo-
geneity of the group and nature of the actions that is most illuminat-
ing. They also demonstrate the deficiencies of majority rule and provide 
some directions that lessen those deficiencies. Equally important is a 
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very important observation: constitution making is not limited to the 
national or state governments. It is relevant for all organizations where 
members are bound by less than unanimity decisions, especially local 
governments. Finally, it should be recognized that their model and con-
clusions are derived from reasoning through what a rational individual 
should want to consider when agreeing to a constitution for a group 
where they would benefit from being a member.

Vincent Ostrom: The Political Theory  
of a Compound Republic

Prior to the emergence of major Public Choice literature in the early 
1960s,5 Vincent Ostrom had significant publications on water resources 
and local government, including what is now a classic with Charles 
Tiebout and Robert Warren, “The Organization of Government in 
Metropolitan Areas.” in 1961. Vincent had also assisted with the draft-
ing of the natural resources section of the Alaska State Constitution, 
which had rekindled his interest in constitutions and The Federalist 
(Allen and Lutz 2009). Following the emergence of the Public 
Choice literature, he and Economics Professor Herbert Kiesling pre-
sented a joint Economics-Political Science seminar on Public Choice 
Theory at Indiana University in 1967. It was following this work 
that Vincent returned to the eighteenth century classical liberal lit-
erature and authored The Political Theory of a Compound Republic: 
A Reconstruction of the Logical Foundations of American Democracy 
as Presented in “The Federalist”.6 He attributed his new understand-
ing of the theory inherent in The Federalist to the Public Choice liter-
ature, especially to The Calculus of Consent. For other scholars who 
wish to understand the political theory underlying The Federalist, he 

5Buchanan and Tullock’s Calculus of Consent in 1962; Mancur Olson’s The Logic of Collective 
Action and Gordon Tullock’s The Politics of Bureaucracy in 1965.
6It was after this seminar that Vincent began referring to himself as a “political economist”. For 
an overview of his work beyond that of the theory of a compound republic (see Bish 2013).
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recommended that they begin with Kuhn’s The Structure of Scientific 
Revolution to understand how difficult it is to understand a new par-
adigm, and proceed to Buchanan and Tullock’s Calculus of Consent 
before reading The Federalist. He also recommended Mancur Olson’s 
Logic of Collective Action as a supplement and then following up with 
Tocqueville’s Democracy in America to understand how the political the-
ory of a compound republic includes local government. Daniel Elazar, 
the most widely published scholar on federalism, attributes to Vincent 
“the rediscovery of the political theory of The Federalist” which Vincent 
ultimately labels the political theory of a compound republic.7 He also 
came to label it “polycentric federalism” to emphasize that it included 
multiple governments; not just the two levels traditionally labeled feder-
alism. This is consistent with Buchanan and Tullock’s approach.

It is important to recognize that Vincent was already familiar with 
The Federalist, public goods, external effects and common pools and had 
used the term “polycentric political system” in the analysis of local gov-
ernment in Los Angeles County along with Charles Tiebout and Robert 
Warren in 1961.8 What followed the Public Choice literature was his 
explicit return to a focus on constitutional decision-making and the 
distinction between constitutional decision-making and operational 
decisions made within the constitutional rules,9 all in relation to The 
Federalist.

The starting point for Buchanan and Tullock: what constitutional 
rules would a rational self-interested individual agree on to receive 
net benefits from collective action parallels the starting point of The 
Federalist: “Are Societies of men really capable or not of establishing 
good government from reflection and choice…” (p. 3). Ostrom then 
points out that The Federalist starts with individuals who seek their 

8In a much neglected article, Robert Warren went on to put the Los Angeles polycentric system 
into a market theoretical framework (1964). Warren’s “local governments as consumer co-ops” is 
further developed in Bish (1999).
9This distinction became an important part of work at the Ostrom’s Workshop in Political Theory 
and Policy Analysis at Indiana University. It was also an important component of Elinor Ostrom’s 
work, for which she received the Nobel Prize in Economics in 2009.

7Elazar puts Vincent’s work into the context of the study of federalism in the “Forward” to the 
second edition of the Compound Republic in 1987.
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relative advantage10 when examining political institutions. Ostrom 
traces this paradigm back to the classics and at this point shows no ref-
erences to or awareness of the work of Knight, Mises or Hayek to which 
Buchanan and Tullock refer. The issues that Vincent considers essential 
to reconstruct the theory, however, have a significant degree of overlap 
with Buchanan and Tullock.

Buchanan and Tullock point out that size of the group is important, 
where smaller groups are likely to be more homogeneous, lowering both 
decision-making and political externality costs. Vincent, especially after 
working with Tiebout, supports this position. However, he adds an 
additional consideration. Vincent points out that only one person in a 
meeting can talk at once, so the size of a group in direct democracy or 
a representative forum is limited if they are going to engage in serious 
deliberation. He also points out that it is impossible for a representative 
to represent a large heterogeneous group. If either direct democracy or 
a representative forum is too large it will be taken over in an oligarchic 
manner by a small number of members. The size problems he elabo-
rates pose a serious dilemma for a large country. To the extent there is 
a solution, it is polycentricity—many different governments operat-
ing independently in response to their citizens. This is a major reason 
why Ostrom includes local governments in his polycentric federalism. 
Ostrom provides the details for the Buchanan and Tullock argument for 
small groups. I believe that Ostrom believed that the size problem was 
the most significant problem for governing a large republic based on 
democratic principles. This is why he devotes considerable analysis to 
the relationships among governments in a polycentric system, analyses 
missing from Buchanan and Tullock.

A second important issue is “factions”, which as described by The 
Federalist are self-interested groups whose interests are inimical to the 
public good. Individuals organized into these groups pose a real puzzle. 
They clearly have an intensity of preference that is greater than that of 

10Ostrom tended to avoid the term “self-interest” in favour of the term “self-interest rightly 
understood.” By this he meant that individuals were capable of considering their interests in rela-
tion to the interests of others within a longer time horizon.
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the average citizen. Can their preferences be met by logrolling, or are 
they manipulating the voting rules to obtain advantages at the expense 
of others—as Buchanan and Tullock reason could happen in a repre-
sentative assembly where representatives for as few as 25% of citizens 
vote benefits for them at the expense of others. Buchanan and Tullock 
go on to illustrate control of decision-making by a minority faction is 
less likely with a bicameral legislature. That is probably about as far as 
one can go with their style of deductive logic, including game theory. 
Vincent goes further, but in the style of a political scientist there are 
more general statements and while logical, it is a richer analysis.

The Federalist takes two directions for preserving liberty against tyr-
anny and factions. One is the separation of powers within the national 
government. The other is compounding the republic with multiple gov-
ernments. Vincent describes the arguments for the separation of powers 
and having separate constituencies for the House and Senate provide for 
a bicameral legislature in the Buchanan and Tullock mode. The presi-
dency has a still different constituency, and the courts still another. The 
requirement for legislation to pass muster in all branches was to prevent 
tyranny—which means much higher decision-making costs for poten-
tially lower political externality costs.

Ostrom describes Madison as expecting majority voting and getting 
approval though the House, Senate and presidency to control minority 
factions. It was also anticipated that it would be difficult for a majority 
faction to capture all branches at once. If that were to happen, indi-
viduals bearing costs would need to seek recourse with other govern-
ments. This requires some overlapping among activities of the different 
governments. This conclusion has major implications for understand-
ing federal systems. Other scholars of federalism, especially economists 
working with a public goods approach such as Oates (1972), define 
federalism as two levels of government with a separation of jurisdiction 
between them.11 Ostrom and The Federalist both reject this approach 
because a strict separation of jurisdiction does not leave opportunities 

11For a critique of federalism as two levels of government dividing jurisdiction so each has a 
monopoly over its share see Bish (1987b).
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for individuals bearing costs or foregoing opportunities at one level to 
appeal to the other level of government. The Federalist expected both 
cooperation (perhaps on tax administration) and rivalry between the 
levels of government, with citizens choosing the one they preferred for 
different activities.

The size principle and polycentricity both indicate the potential for 
minority factions to impose political externality costs on majorities. 
As indicated previously, a large direct democracy or large represent-
ative assemblies are likely to end up being directed by a small group 
that Ostrom had labeled the oligarchic principle. There is no reason to 
anticipate that their decisions will be more than self-interested on their 
own behalf. For many smaller governments to be created to resolve the 
size problem, the constitutional rules under which the smaller govern-
ments operate are very important. The most important were presented 
in the Ostrom–Tiebout–Warren article on metropolitan government: 
The group must simultaneously include those who make the decision, 
those who benefit from the decision and those who pay for the decision. 
These criteria would come to be called “fiscal equivalence” by Mancur 
Olson (1969). Without fiscal equivalence in a polycentric system it can 
turn into a competition where different groups attempt to gain bene-
fits at the expense of others and there is no reason for any individual to 
anticipate net benefits.

The problem of minority factions seeking benefits at a cost to a 
majority has come to be called “rent seeking”.12 It occurs both within 
and among governments. Within a large government, factions treat 
the treasury as a commons to be exploited. In a polycentric system 
the smaller governments always have a reason why a larger govern-
ment should give them a grant—which means that local governments 
treat the state and national treasuries as a commons, and states do the 
same for the national. Without fiscal equivalence at every level of deci-
sion-making, political externality costs can be very high. Essentially, the 

12The term is attributed to an early article by Anne Krueger and Gordon Tullock used the term in 
1967. Buchanan, Robert D. Tollison and Gordon Tullock edited a substantial volume of essays on 
rent seeking in 1980.
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compounding of the republic does assure citizens that no one faction 
will take over the country, which was the kind of tyranny that concerned 
the drafters of the Constitution. However, Buchanan, Tullock and 
Ostrom all raised concerns about what has come to be called rent seek-
ing that is associated with the huge scale of the national government and 
the number of programs that have been created that finance factions.

Buchanan, Tullock, and Ostrom share identification of the key var-
iables affecting decision-making and political externality costs: scale, 
homogeneity of the group, and the nature of the activity. However, The 
Federalist and Ostrom raise two additional issues that relate directly to 
decision-making and political externalities. They are assumptions about 
information and innovation, and they are closely related.

Economists are schizophrenic when it comes to the treatment of 
information. In Micro Theory, the assumption of perfect information 
is used as demand and supply curves are drawn and the logic of changes 
is worked through. In Comparative Systems, the conclusion is drawn 
that only a market system can produce the information producers and 
consumers need to make efficient resource allocation decisions. The 
Buchanan and Tullock model follows the micro tradition and does not 
treat information as a special problem: it is assumed individuals have 
the necessary information to act in their self-interest. In contrast, The 
Federalist takes an approach similar to that of a Comparative Systems 
economist. Their main conclusion is that if an action to achieve a 
desired result is debated in multiple forums, those debates will bring out 
much more information about the consequences of the action and its 
costs and benefits. Thus, not only are political externality costs reduced 
from the requirement of multiple approvals (as from Buchanan and 
Tullock’s bicameral legislature) but also benefits may be increased. This 
makes incurring the higher decision-making costs of multiple forums 
even more worthwhile. Ostrom adds that increases in the knowledge of 
consequences of the action may go so far as to result in innovation, that 
is, newly discovered ways to achieve an objective or even revealing other 
objectives that could provide benefits for the group. Ostrom’s consider-
ation of polycentricity and its implications is the single most important 
difference from Buchanan and Tullock in their consideration of consti-
tutional arrangements.
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The assumptions about information in all institutional analysis are 
extremely important and the approach in comparative systems econom-
ics and Ostrom’s, where learning can occur, appears more fruitful. In 
Robert Warren’s market model of metropolitan organization, we have 
a polycentric government system that includes both rivalry among 
municipalities to attract residents and business, and cooperation in 
the provision and production of public services (1964). Warren actu-
ally describes it as a market system where the local governments are 
characterized as “consumer co-ops” where their elected councils make 
decisions on what will be provided, how it will be provided (many use 
contracts with private firms or other governments), and how they will 
pay for it. There is a very high degree of fiscal equivalence in that the 
municipalities represent their citizens, make decisions on benefits to 
be provided, and collect money from those benefitting to pay for the 
services. The system worked because of the high degree of fiscal equiv-
alence, and from all evidence available those citizens residing in the 
“contract cities” had a higher level of satisfaction than did the citizens 
in the giant city of Los Angeles, with its many differing neighborhoods 
and large bureaucracy for producing services (Bish 1971, Chap. 5). 
Elinor Ostrom’s national studies of the police industry yield a similar 
conclusion based on much stronger evidence (McGinnis 1999). An 
extremely important conclusion of these studies is that the most effi-
cient providers of policing services are relatively small municipalities 
that produce police patrol but contract for overhead services such as 
information systems, training and homicide investigation with larger 
producers, including joint agencies, larger municipalities, the county 
sheriff or the state police. This is what makes polycentric systems like a 
market, where the information upon which decisions are based is pro-
duced in its normal operation.

The Combined Framework

Buchanan and Tullock provide a simple model analogous to a micro-
economic model of supply and demand for a product. There you 
begin with supply, demand, and the most likely variables to influence 
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demand: income or wealth and prices of complements and substitutes. 
It is simple, but it is an extremely powerful starting point for a multi-
plicity of analyses. No other social science has at its base such a simple 
yet powerful framework13 to start an analysis.

Buchanan, Tullock and Ostrom have clarified the logic of consti-
tutional decision making and have given us a model equivalent to the 
standard microeconomic model to begin an analysis of a constitu-
tional arrangement. We have decision-making costs (now generally 
called transaction costs) and political externality costs, and each may 
be affected by size, homogeneity (which covers potential for factions), 
the scope of actions, information, and recourses (including exit) to 
other branches or governments to advance one’s interests or avoid polit-
ical externality costs. The option of seeking recourse to other units is 
an important characteristic of federalism as presented in The Federalist 
but generally neglected in Buchanan and Tullock and two-tier models. 
Ostrom, in his analysis of The Federalist, has also provided much more 
information about each variable, especially in his discussion of the size 
principle and opportunities for minority factions and oligarchic takeo-
vers as size and heterogeneity increase. He also makes us aware that ben-
efits from an action may be increased with increases in information that 
are generated in the decision-making process itself.

There is also another aspect of Ostrom’s work that is simply different 
from Buchanan and Tullock’s. While Buchanan and Tullock continu-
ally refer to the welfare criterion of Pareto Optimality, Ostrom crite-
ria are much more general and implied rather than explicit. To achieve 
“good government,” he derives “basic rules for the design of political 
institutions” from The Federalist that make the achievement of good 
government more likely, not guaranteed, but more likely (Ostrom 
1971, pp. 44–53). He labels the rules “propositions”, the first of 
which is Every man is presumed to be the best judge of his own interests. 

13I prefer the Ostrom Workshop designations for framework, theories and models. Framework 
includes potentially relevant variables from which you select the ones that apply for any specific 
analysis. Theories are tested relationships among variables (e.g. the theory of demand), and the 
Model is the organization of the selected variables with their theories to make predictions for a 
specific analysis.
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A second proposition is No man is a fit judge of his own cause in relation 
to the interests of others. Both of these are consistent with Buchanan 
and Tullock and Buchanan’s Subjective Value criteria (Buchanan 
1969). They illustrate that the theory and conclusions found in The 
Federalist provide insights into the design of constitutional arrange-
ments that are consistent with, but go far beyond, Buchanan and 
Tullock’s model.

Examples and Observations

In a paper presented at the 25th anniversary of publication of The 
Calculus of Consent, Gordon Tullock (1987) expressed disappointment 
that in spite of having sold a lot of books for classroom use, he did not 
see as much follow-up research as he had hoped. There is, however, con-
siderable research that builds on The Calculus, Mancur Olson’s Logic 
of Collective Action, and the Ostrom work. The Public Choice Journal 
continues to publish relevant research and the journal Constitutional 
Political Economy was directly stimulated by the Buchanan and Tullock 
work. Publius: The Journal of Federalism also includes many articles with 
a public choice/new institutional economics approach. Most applica-
tions to local governments appear in other outlets, including separate 
monographs on specific metropolitan areas or issues such as local gov-
ernment consolidations. It is useful to examine some of the research 
stimulated by Buchanan, Tullock and Ostrom following their revival of 
constitutional analyses.

The National Government

One can almost view the ultimate conclusions of Buchanan and 
Tullock’s Calculus of Consent as demonstrating the difficulty (impossi-
bility perhaps) of designing a constitutional system from the perspec-
tive of a rational self-interested individual to obtain benefits from group 
action that would not be overcome by factions and impose greater polit-
ical externality costs on the individual. This led Buchanan to continue 
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to think and search for institutional arrangements based on voluntary 
consent in the tradition of Wicksell. Equally related was the treatment 
of factions in an increasingly large body of literature on rent seeking. 
Adam Smith had warned about the efforts of businessmen to collude 
with government to prevent competition and create monopolies (Smith 
1937). Following The Calculus of Consent and Tullock’s article on rent 
seeking, this topic has exploded, unfortunately in both successful rent 
seeking and analysis of it. There has even been a non-profit law firm 
network, The Institute of Justice, fully engaged in bringing court cases 
against rent seeking, with a special focus on removing occupational 
licensing by state governments and abuse of eminent domain to provide 
sites for private business at the local level. Stephen Teles has done sig-
nificant research on rent seeking through congressional committees and 
recently co-authored a book with Brink Lindsay, The Captured Economy: 
How the Powerful Enrich Themselves, Slow Down Growth, and Increase 
Inequality (Lindsay and Teles 2017) dealing with multiple national, 
state and local governments.

Vincent Ostrom’s continued research and thinking followed from his 
analysis of the size principle in designing a constitutional system for a 
very large country. His solution had been “polycentricity” so that no 
government itself became so large that it succumbed to oligarchic prin-
ciples and was taken over by a faction. Ostrom had been involved in 
previous research that indicated that a polycentric system of local gov-
ernments with fiscal equivalence could work quite well. Elinor Ostrom’s 
research on community governance of commons problems (for which 
she received the Nobel Prize in Economics) also indicated that small 
governments could work very well. What Vincent Ostrom observed 
was the increasing nationalization of activities that were better done by 
state or local governments, and that as a consequence the national gov-
ernment of the United States was plagued by the size problem: House 
districts were too large for representatives to represent their citizens on 
the multiplicity of issues the national government had taken on; there 
was no way legislation could be written for such a diverse country, and 
bureaucracies had become legislatures because the volume of work was 
too much for either the House or Senate. Oligarchic factions had basi-
cally taken over the national government.
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Ostrom argued that a major reason for the expansion of the national 
government, both in size and scope, was due to the failure of people 
to understand the logic of the American constitutional system as pre-
sented in The Federalist. They had instead substituted the monocentric 
paradigm of advocates such as Woodrow Wilson, who believed that all 
power of a government had to be concentrated in one place—not dis-
persed among different branches or among different units in a federal 
system. Ostrom’s other classic; The Intellectual Crisis in American Public 
Administration (1973) directly confronted this issue.

Ostrom also followed up on another aspect of constitutional anal-
ysis, and one that Tullock had advocated in his 25th year article: that 
of comparative constitutional analysis. Ostrom did not do this work 
himself but entertained a series of visiting scholars at the Workshop at 
Indiana University to undertake such analyses. These scholars included 
Mark Sproule-Jones (Canada), Filippo Sabeti (Italy), Robert Netting 
(Switzerland), Brian Loveman (Spanish America), James Wunsch 
(Central Africa), Dele Olawu (Nigeria), Sheldon Gellar (Senegal), Amos 
Sawyer (Liberia), Alexander Obolonsky (Russia), Antoni Kaminsky 
(communist regimes), and Tai-Shuenn Yang (China). This was a major 
effort that continued his previous work on constitutional analysis.

The most important impact of the constitutional analyses of 
Buchanan and Tullock, closely complemented by Vincent Ostrom, 
is the identification of problems that are derived directly from both 
the logic of a self-interested individual trying to design a constitution 
and the political theory of polycentric federalism from The Federalist. 
Awareness of those problems for the overwhelming large national gov-
ernment has led to significant scholarly research and even some public 
understanding. However, from the perspective of many scholars, solu-
tions remain to be discovered.

State and Local Governments

Buchanan and Tullock indicated that their framework applied to local 
governments. Tullock later wrote an article which examined the tradeoff 
between the number of activities a government has jurisdiction over and 
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the number of governments an individual would be a citizen of and a 
monograph applying the idea of multiple governments in a federal sys-
tem to Canada (1969, 1994). The Federalist also refers to the system of 
governments within each state as part of the federal system. However, 
it is Ostrom’s work that fully developed the logic of polycentric federal-
ism. Toward this end, he added Alexis de Tocqueville’s 1848 Democracy 
in America (1945) as one of his most important predecessors.

While Vincent’s most cited work on local government is the Ostrom 
et al. “The Organization of Government in Metropolitan Areas” in 
1961, which introduced the concept of polycentricity, Ostrom con-
tinued to write on local government, specifically using a public choice 
theory approach with Bish in Understanding Urban Government: 
Metropolitan Reform Reconsidered (1973) and again using a public 
choice theory approach in Vincent Ostrom, Robert Bish and Elinor 
Ostrom Local Government in the United States (1988). This book was 
able to include the policing research led by Elinor to add more empiri-
cal evidence to the understanding of how a polycentric public economy 
worked.

Several of Vincent Ostrom’s students also continued to publish using 
the public choice polycentric federalism framework, including Bish’s The 
Public Economy of Metropolitan Areas (1971), which began as a paper in 
the Ostrom-Kiesling seminar on Public Choice Theory. Most of Bish’s 
work has continued in this tradition and includes articles and books, 
the most recent of which is Governing Greater Victoria (2016).14 This 
volume provides a detailed case study of how 13 municipalities, most 
of which have homogeneous populations, both cooperate to provide 
services efficiently and compete to attract residents and business. This 
study was done because local residents viewed having 13 municipali-
ties as chaotic instead of understanding the logic of the system within 
the framework of polycentricity. Other works from Ostrom’s students 
on local government include Ronald Oakerson’s Governing Local Public 

14Beginning in 1987 virtually all local government managers in British Columbia have been 
introduced to the public choice/polycentric federalism approach through 4 editions of Bish’s 
Local Government in British Columbia (1987a). Also published in Korean in 2015.
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Economies (1999), one of many studies that emerged from Oakerson’s 
and colleague Roger Park’s work at the Advisory Commission on 
Intergovernmental Relations.

Buchanan and Tullock also had students who applied constitutional 
choice to the analysis of local governments. One excellent analysis is by 
Richard Wagner and Delores Martin on constitutional rules for creat-
ing new municipalities (1978). It includes a cross-sectional analysis for 
all states and a longitudinal analysis within California which (unsur-
prisingly) found that restrictions on new incorporations are associated 
with both higher costs and higher increases in costs each year for exist-
ing municipalities. This work fits directly into Robert Warren’s market 
model approach as well. The Barzel and Sass study of condominium 
rules was previously cited, and The Voluntary City (2002), a collection of 
essays on innovative approaches to resolving urban problems, includes a 
section applying constitutional analysis.

Work explicitly based on the polycentric federalism framework for 
sub-national governments is not limited to that on local government. 
Mark Sproule-Jones has done extensive work on managing the great 
lakes (2002) and Elinor Ostrom used the framework for a constitu-
tional based analysis of the creation of the West Basin Ground Water 
District in her doctoral dissertation at UCLA (1965). Following her 
police studies, she returned to focus on community management of 
natural resources within the framework. Her Governing the Commons: 
The Evolution of Institutions for Collective Action (1990) is her most 
widely read work and it was also most highly cited for her Nobel Prize 
in Economics. She and her students have done extensive additional 
scholarly work developing the Institutional Analysis and Development 
framework to assist with the creation of sustainable natural resource 
governance institutions (2016).

A second important area of work using the polycentric federal-
ism framework is work by Bish and the Tulo Centre for Indigenous 
Economics (Cassidy and Bish 1989)15 to integrate First Nations into 

15The Tulo Center organizes and arranges for the teaching of university credit courses in admin-
istration, economic development and land management for First Nations at Thompson Rivers 
University in British Columbia. Research publications are found on its web site at www.tulo.ca.

http://www.tulo.ca
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the Canadian Federal system. This work has been ongoing since 1985 
and has had major success, first getting amendments to the Federal 
Indian Act to enable First Nations to levy taxes and assume responsi-
bility for services on their lands, and subsequently facilitating their 
integration into the British Columbia Local Government system for ser-
vice provision and production. National First Nation institutions have 
emerged from this work, including the First Nations Tax Commission. 
They in turn provide a regulatory structure for individual First Nations 
much like a Provincial government does for its municipalities. These 
developments can most easily be understood within the framework of 
polycentric federalism and because they have been created to include fis-
cal equivalence, it is a system that is working well.

Buchanan and Tullock would be pleased at how their sophisticated 
yet simple framework has been used at the constitutional level for set-
ting the rules that are the constitution for local governments, commu-
nity resource management agencies, and First Nations. Because fiscal 
equivalence can be built into the design of smaller governments more 
easily than it can for state or national governments, use of the frame-
work is leading to better institutional arrangements and not just the 
impossibility of creating fair and efficient institutions as seems to be 
the case for state and national governments. Buchanan, Tullock and 
Ostrom’s recommendation to undertake government activities at the 
smaller government level appears to be an accurate recommendation for 
successful institutions.

Concluding Observations

In The Calculus, Buchanan and Tullock used 39 pages to explain that 
the assumption that rational self-interested individuals could be used 
as the basis for an analysis of constitutional decision-making. Ostrom 
faced a similar problem in his work, devoting an entire book, The 
Intellectual Crisis in American Public Administration, to making the same 
argument, and pointing out that it was the paradigm used in classical 
political economy and the design of the United States Constitution. 
Their work, complemented by other early public choice scholars like 
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Mancur Olson, has made a major contribution to returning the par-
adigm of classical political economy to normal science, and is now 
widely used by both economists and political scientists. There is no bet-
ter example of breaking down the barrier between the two disciplines 
that a “political scientist”, Elinor Ostrom, receiving the Nobel Prize 
in Economics for her application of Buchanan, Tullock, Olson and 
Vincent Ostrom’s work to analyzing constitutional arrangements for 
sustainable natural resource management.

The examination of the relationship between Buchanan and Tullock’s 
Calculus and Vincent Ostrom’s Compound Republic indicates that they 
should be read together. Buchanan and Tullock make the basic frame-
work clear: the tradeoff between decision-making costs and politi-
cal externality costs and the most important variables that affect those 
costs: size, homogeneity and the potential areas for decisions. It is, how-
ever, Ostrom’s Compound Republic and polycentric federalism that fill 
out the details of the size principle and add the importance of infor-
mation, incentives to seek new solutions, and opportunities to exit or 
seek recourse through other institutions including other governments. 
Buchanan and Tullock’s equivalent to the economists’ demand and sup-
ply model needs to be married to Ostrom’s Compound Republic, which 
parallels the economists’ comparative systems approach, to fully under-
stand the value of the constitutional level of analysis. This is especially 
important for the United States where the paradigm allows one to 
understand the logic that underlies the United States Constitution as 
well as its system of state and local governments. Many scholars have 
built on their work. Many more will continue to do so.
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Living is an art; and art is more than a matter of scientific technique, and the 
richness and value of life is largely bound up in the “more.”

(Knight 2013)

Two photographs, both traditional black-and-white, 8-by-10-inch head-
shots, hung on the office wall of Nobel laureate James M. Buchanan. 
One was of Knut Wicksell, the other of Frank H. Knight. Anyone 
familiar with Buchanan’s work will know his frequent references to the 
importance of both economists to his own perspective (for example, see 
Buchanan 1986, pp. 15–16). Thus, you may imagine my surprise when 
I recently re-read Buchanan’s Nobel lecture and found not a single ref-
erence to Knight or his work. Wicksell, on the other hand, is all over 
the text of the lecture, in spirit and in word. Indeed, each section begins 
with a quotation from the Swedish master. But not a single mention 
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of Knight or his work. Lest you wonder, even Knight’s expression “rel-
atively absolute absolutes” does not appear, despite being a Buchanan 
favorite, and the title of the essay which was placed immediately before 
his Nobel lecture in his collected works (Buchanan 1989).

Perhaps I should not have been surprised. After all, the Nobel cita-
tion was for Buchanan’s “development of the contractual and constitu-
tional bases for the theory of economic and political decision-making” 
(Nobelprize.org 1986), a program to which Knight contributed only 
tangentially. Buchanan himself once remarked that “Wicksell’s was 
perhaps the most significant influence,” although he did acknowledge 
that Knight’s teaching about market coordination prepared him well, 
because without it “Wicksell’s message might not have been so com-
pelling to me” (Buchanan 1992, p. 24). But we can go further. The 
methodological, economic, ethical, and political assumptions behind 
Buchanan’s constitutional economics research program generally ran 
counter to Knight’s own views on these topics. Methodologically, 
Knight rejected the “methodological individualism” (Buchanan 
1987a, p. 244) central to Buchanan’s program. In terms of economic 
approaches, Buchanan repeatedly criticized Knight for remaining within 
the standard constrained maximization, neoclassical framework, rather 
than adopting the catallactic perspective Buchanan favored. Ethically, 
Knight rejected the de gustibus non est disputandum assumption that 
went hand-in-hand among economists with methodological individual-
ism, and argued that we needed social consensus about our common 
values. And philosophically, Knight’s theory of democratic politics was 
centered on “democracy as discussion” rather than choice, contract, and 
constitution (see Emmett 2007).

Thus, despite their friendship and the legacy of Knight’s teaching, 
there is almost no social scientific reason why Buchanan would identify 
Knight as important to his work. Why then, you might reasonably ask, 
would Buchanan have Knight’s picture on his wall, and so frequently 
refer kindly to his former professor? Was Buchanan mistaken, or had he 
been so besotted with his professor earlier in his career that he simply 
continued to mention him without real cause?

The latter cannot be the case, because three times in his career 
Buchanan considered Knight’s work explicitly, and each time came 
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away critical of it.1 In both “What Should Economists Do?” (Buchanan 
1964) and in an essay about Knight’s “The Ethics of Competition” 
Buchanan (1987b), criticized Knight’s continued appreciation for the 
constrained maximization approach to the economic analysis of mar-
kets, arguing that Knight’s economic work would be better if he were 
to take up Buchanan’s catallactic approach instead. And in an essay 
comparing Knight’s theory of “democracy as discussion” with Michael 
Polanyi’s theory of democracy as a “republic of science,” Buchanan 
(1967) ended up aligning himself with Knight, but criticizing both 
authors on the grounds of a contractarian theory of politics. Why then, 
if Buchanan’s references to Knight were not simply expressions of fond-
ness for a former professor, and if Knight’s influence on his program 
was not similar to that of Wicksell, did he return again and again to 
Knight’s work and mention his influence?

What Should Economists Do, and What Role 
Might Ethics Play?

The first essay in which Buchanan explicitly criticizes his former teacher 
was his Presidential Address to the Southern Economic Association, 
entitled “What Should Economists Do?” (Buchanan 1964). The pur-
pose of the essay is to argue that the focus on “the economic problem” 
of satisfying human wants within the constraints of existing resources 
led economists to limit their study of market activity to problems solv-
able via constrained maximization. Buchanan believed that econo-
mists could carry their analysis to a larger field of study. He reminded 
his audience of what Frank Knight had told them at the beginning of 
his little textbook The Economic Organization (2013): that the purpose 
of economic analysis was to contribute to the solution of the problem 
of social organization. The economic problem was an important part 

1There is a fourth essay in which Buchanan evaluates Knight’s work (Buchanan 1976), but the 
essay does not tell us much about Buchanan’s own evaluation of Knight. Instead, the essay asks 
how the differences between Knight’s views and those of his friend Clarence Ayres on methodol-
ogy and ethics in economics would translate into criticisms of 1970s-style economics.



1158     R. B. Emmett

of that larger problem, but not its totality. But then Buchanan chided 
Knight himself for settling on an economics defined by the limitations 
that constrained maximization imposed. A catallactic approach to the 
study of market exchange would be more fruitful, Buchanan argued, 
because it focused economists’ attention on the institutional context 
within which exchange occurred. A catallactic approach, first sug-
gested by Richard Whately (1832) back in the 1830s and revived in 
the Austrian tradition, provided economics with a means to broaden 
the scope of their attention to the larger question of social organization 
while bringing their tools of analysis with them.

Buchanan (1987b) expanded this criticism of Knight in a later essay 
focused on Knight’s famous essay “The Ethics of Competition.” Twenty 
years had passed since “What Should Economists Do?,” and Buchanan’s 
own analysis had expanded into constitutional political economy, 
which saw the problem of social organization as a two-tier problem. At 
one level, members of society chose the rules that would govern mar-
ket exchange; while at another level, they participated in the market 
exchange within the context of those rules. Buchanan called the first 
level constitutional, and the second post-constitutional. It had been 
tempting in the 1960s and 1970s to use the American constitutional 
moment two hundred years earlier as the reference point. The constitu-
tional moment defined the rules by which post-constitutional life was 
lived. But by the late 1980s, Buchanan saw both as more open-ended: 
constitutions can be revisited and revised; post-constitutional life is con-
tinually reshaping informal rules and norms, and providing new prob-
lems that may require constitutional decisions.

In this context, Buchanan revisited an essay of Knight’s that, if not 
part of the assigned reading for Chicago economics students, was cer-
tainly read by many during the 1940s when Buchanan was a student 
there. Don Patinkin provides the best description of the impact of 
Knight’s “The Ethics of Competition” on Chicago economics graduate 
students like himself during the 1940s:

But for the modern economist Knight was … a far more effective radical 
than Marx: for in contrast to Marx, Knight understood the workings of 
the market system, but he went on by a deeper analysis of these workings 
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to deny the ethical foundations of this system. Indeed, there is little in 
the writings of the modern day “radical economists” … that was not 
more trenchantly said by Knight in his famous essay … on “The Ethics of 
Competition” (1923, especially pp. 45–58). To my mind, these thirteen 
pages are among the most radical ever written in economics …. (Patinkin 
1973, p. 798)2

Buchanan himself must have thought something similar, because 
when he returns to Knight’s essay in the 1980s, he is struck again at 
how harsh its criticism of the market system was. To make peace with 
Knight’s argument, Buchanan ties together the ethical assessment it 
presents of the competitive order with Knight’s overly narrow concep-
tion of economic analysis. Buchanan’s argument, then, is that Knight’s 
entanglement of economizing behavior with social ethics led him to be 
unnecessarily harsh in his estimation of the ethical status of economic 
action.

It is easy to understand Knight’s expressed concern about the limits of 
economic explanation once his methodological ambiguity is clarified. If, 
indeed, a “social” value scale is established in the economy, and if ration-
ality dictates using scarce resources to maximize value, Knight’s worry 
about there being no room left for an independent ethics seems fully jus-
tified. If, however, a catallactic perspective is taken and inquiry is focused 
on the exchange process per se and on behavior in that process, there is 
a natural barrier to the extension of the rationality norm. With a pro-
spective exchange a trader may, of course, treat others as instruments or 
means toward furtherance of his own purposes. He does so, however, 
in the knowledge that others are behaving reciprocally toward him. 
Rationality norms apply only to the attempts to satisfy each individual 
trader’s own purposes, constrained by the behavior of other traders. Such 
norms cannot be extended upward, so to speak, to evaluate the outcomes 
or results of trade, as such.

2While Patinkin cites the original publication date of Knight’s essay (Knight 1923), the page ref-
erences are to the republication of the essay in the volume of essays collected by Knight’s students 
upon his fiftieth birthday, and bearing the title of this essay (Knight 1935).
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As previously stated, there is no social value scale, as such, established 
in market exchange (Buchanan 1987b, p. 66).

Were Knight to have adopted a catallactic approach to the study of mar-
ket exchange, his ethical criticisms would be almost entirely avoided, 
according to Buchanan. Thus, “… Knight never wholly escaped from 
the straitjacket that his conception of economics imposed upon his 
thought” (Buchanan 1987b, p. 74).

In his Nobel lecture, Buchanan argued that the core methodologi-
cal assumption of his research program was methodological individual-
ism. “The economist simply commences with individuals as evaluating, 
choosing, and acting units. Regardless of the possible complexities of the 
processes or institutional structures from which outcomes emerge, the 
economist focuses on individual choices” (Buchanan 1987a, p. 244). In 
methodological terms, all economic explanations ultimately come back 
to the choices individuals make, and behind them, to the tastes and val-
ues they possess and the constraints or costs that they face (see Robbins 
1932). But economists seldom accept an explanation that reverts to 
“well, that individual just changed their tastes.” Methodological indi-
vidualism gets the economist most of the way to a solid methodological 
foundation, but it is useful to add an assumption that Buchanan’s fellow 
Chicago graduates Gary Becker and George Stigler (1977) called the “de 
gustibus non est disputandum” assumption. All the “de gustibus ” assump-
tion adds is the subsidiary requirement that the economist assume tastes 
are constant across choices. With that assumption in place, methodolog-
ical individualism reduces to the requirement that economic explana-
tions will be rooted in the constraints and/or costs that individuals face. 
Buchanan’s public choice and constitutional political economy explana-
tions utilized the de gustibus version of methodological individualism, 
assuming satisfactory explanations require only the response of individu-
als to the costs/constraints imposed by political structures and processes 
or the choice of constitutional rules.

Knight had long opposed both methodological individualism and the 
de gustibus assumption. In response to their original statement by Lionel 
Robbins in the early 1930s, Knight had responded privately to Robbins 
with the following reflection:
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The more I think about it the more I am inclined to say that the fun-
damental principle stressed so much in your book, of an absolute con-
trast between judgments of facts and judgments of value, is actually the 
basic error…. Stating it another way, I am inclined squarely to review the 
maxim, De gustibus non [est] disputandum, in this regard, and hold that 
only judgments of value can be discussed, facts as such not at all. That is, 
when we disagree about a fact it seems to me we disagree about the valid-
ity of observation or evidence, and that every disagreement is essentially a 
difference in evaluation. (Knight to Lionel Robbins, quoted in Emmett 
2009a)

Needless to say, Knight’s response was not widely accepted: forty years 
later two of his students enshrined the de gustibus rule in economic 
methodology (Stigler and Becker 1977).

Buchanan’s research, however, continued to move him toward more 
open-ended versions of constitutional political economy, and hence, 
toward issues that intersected with Knight’s. As he began to write about 
ethics and economics, his initial steps did not violate methodological 
individualism, but they did allow for changes in the evaluation of values 
and norms. “[F]ormal constraints on behavior … can never alone be 
sufficient to insure viability in social order. An underlying set of eth-
ical norms or standards seems essential …” (Buchanan and Musgrave 
1999, p. 25). In much of his work, he conceptualized norms and val-
ues as constraints upon individual choice, constraints chosen, as it were, 
by the chooser (Buchanan 1994). After his Nobel award, when his 
work with Yong J. Yoon (Buchanan and Yoon 2015) began to explore 
the implications of increasing returns for his evaluation of market vs. 
collective efficiency, he began to consider the implications of social 
(or what Knight would call “super-individual”) ethics, such as the role 
of a societal “work ethic” and “the normative vision of classical liber-
alism” (Buchanan and Musgrave 1999, p. 25; Buchanan 2005). Thus, 
while he never adopted Knight’s view, Buchanan did shift his consider-
ation of ethical values and norms, especially after his Nobel Prize. We 
can’t be certain what role Knight’s ideas played in this, but we can cer-
tainly say that Knight is more present in the later work than Wicksell. 
Consideration of economics and ethics also brings us to the question of 



1162     R. B. Emmett

social ethics and democracy. For that, we stop first at Buchanan’s third 
review of Knight’s work.

Scientific Knowledge and Politics

The third essay of Buchanan’s to consider is his evaluation of Knight 
and Michael Polanyi on the relation of scientific knowledge to demo-
cratic political choices. Buchanan admired Polanyi’s defense of a free 
society, but the more he thought about, he tells us, the more he found 
himself agreeing with Knight’s (1949) criticism of Polanyi’s argument 
(with some caveats). At the core of Polanyi’s argument were three state-
ments that he took to be true: (a) scientific truth is the gold standard 
for human knowledge; (b) science operates with a model of the pur-
suit of truth that is inherently unplanned, open and democratic, 
with competing claims adjudicated by repeated testing and use in 
the scientific community; and, therefore; (c) the “republic of science”  
(Polanyi 1962) should be a model for democratic society. Shortly after 
meeting Polanyi at the first Mont Pelerin Society meeting and amidst 
discussions about the possibility of Polanyi moving to The University 
of Chicago,3 Knight (1949) reviewed a couple of his works, both on 
academic freedom (Polanyi 1946, 1947). Whether Buchanan knew of 
Polanyi amidst these Chicago discussions or not (he was a student there 
at the time), his reflection on Knight’s commentary on Polanyi twenty 
years later (Buchanan 1967) move us away from the economic issues 
that divided him from Knight to consideration of the nature of demo-
cratic decisions.

Not surprisingly, Knight and Polanyi shared concerns about the 
defense of a free society in the aftermath of the world war, and Knight 

3Originally from Vienna, Polanyi had ended up in the United Kingdom during the interwar 
years. In the aftermath of World War II, Polanyi’s participation in the Mont Pelerin Society led 
several of its members to seek ways to bring him to the United States. The University of Chicago’s 
Committee on Social Thought was a logical place for him (as it was for F. A. Hayek, also from 
Vienna via the U.K.), but he was only allowed to visit occasionally because of his previous polit-
ical activities in Europe. Knight was a founding member of the Committee on Social Thought, 
but was not involved in it during the latter part of the 1940s.
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recognized that Polanyi was also seeking to conceptualize a new defense 
of liberal democracy. But Knight was very concerned about Polanyi’s 
defense, because he thought it violated one of his own concerns at the 
time, the quest for scientific control of social problems, something he 
labelled scientism (to mirror the moralism he saw in the quest for moral 
control of society).4 Amongst social scientists, Knight believed that their 
epistemic claims regarding the scientific status of social, political and 
economic knowledge were made, in part, to bypass democratic decision- 
making. Democracy was not government by a socially benevolent ruler 
who based policy on scientific knowledge, but rather, “government by 
discussion.” As such, no knowledge (even that of science) or morals 
(even those of religion or ancient codes) held a place of privilege a pri-
ori in democratic decision-making. In Polanyi’s work, Knight found a 
subtle twist to the scientistic/moralistic argument. Rather than seeking 
to argue that scientific epistemology granted special status to scientific 
knowledge in democratic decision-making, Polanyi argued that, because 
science embodied a true form of democracy (a “republic of science”), it 
helped us to see that democracy itself was the search for truth in poli-
tics. Science and politics are parallel processes.

But Knight argued that Polanyi’s “republic of science” argument 
made democracy itself un-social.

Polanyi offers little concrete treatment of the society side of the relation; 
he writes mostly about science and faith or science and such things as 
intuition of reality, conscience, freedom, free discussion, tradition, and 
authority. It seems that no definition of society or of a social problem, 
or discussion of procedure in this field, is called for beyond what is said 
about science and elaboration of the assertion of parallelism. (Knight 
1949, p. 276)

For Knight, the social nature of democracy meant that we pursue 
discussion in order to reach consensus about how we can maintain 

4The labels moralism and scientism emerged from Knight’s mid-1940s attempts to characterize 
the difference between the social philosophies of John Dewey (scientism) and Robert Hutchins 
(moralism) (see Knight 1982).
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individual freedom while doing those things in common that we agree 
(again, by consensus) need to be done. In such a social discussion, in 
“real time” we say today, it is necessary that some ideas and values have 
to be taken as “true” for the moment, with the promise as a society that 
we can revisit them in future discussions. But they are not “true” in the 
scientific epistemological sense. As Buchanan puts it in his summary of 
Knight’s view,

Knight refrains from either asking or answering the question concerning 
the existence of some ultimate and unchanging reality. “Truth” is meas-
ured only be agreement or consensus among informed persons, despite 
the acknowledged questions that this definition begs. Whether or not 
there is reality behind the models becomes essentially an irrelevant ques-
tion. In this Knightian context, the pictures, the models of science, are 
“true,” at any given epoch, within the relatively absolute limits defined by 
general agreement among the informed. (Buchanan 1967, p. 304)5

In the end, Buchanan clearly sides with Knight on the impossibility of 
drawing parallels between scientific truth-seeking and democratic decision- 
making. Politics is compromise, not the search for truth, and hence 
 tolerance is necessary. Even at the constitutional level, which Buchanan 
acknowledges is the only one in which we might say that we are search-
ing for the “best” rules for human interaction, the notion of a scien-
tific pursuit of truth is inappropriate (Buchanan 1967, p. 309) because 
the discussion is already happening within a background set of cultural 
rules and norms that are not expunged from consideration.

Buchanan (1968, p. 90) once said that, “Knight is the economist as 
philosopher, not the economist as scientist.” After mentioning David 
Hume as a possible comparison, Buchanan went on to identify what he 
meant:

5Buchanan (1967, p. 309) recognizes that Polanyi’s framing of democracy as truth-seeking is 
not distorted if we say that “he conceives discovery in the political-social realm as the revelation 
of God’s design.” Buchanan is certainly right to add that, “In relatively sharp contrast, Knight 
remains highly dubious about God, and he is unwilling to go beyond man’s own competence to 
judge on the basis of his own criteria.”
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Knight has no “disciples” as such, and those who have been most influ-
enced by his work are as likely to criticize him as others are. This is 
because as a teacher he has been almost uniquely willing to look for merit 
in all questions and because he has refused to accept any final answers. 
His attitude always been that all principles have their limits, that most of 
them are both right and wrong, that they more or less, and that judgment 
can never be dispensed with. (Buchanan 1968, p. 93)

By constantly pushing to think outside the analytical confines of stand-
ard economics, to question all ethical and political principles, and 
improve the quality of democratic discussion, Knight sought an intelli-
gent basis for democratic action. Years ago, I identified his philosophical 
orientation as “therapeutic” rather than system-building. Richard Rorty 
used “therapeutic” to distinguish the work of John Dewey and Frederich 
Nietzsche from system-building philosophers of the nineteenth century.

The therapeutic philosophers were not primarily interested in the con-
struction of progressive philosophical research programs, but rather in the 
edification of the intellectual community. Their purpose was to upset the 
course of normal philosophical discourse and remind [us] … of the need 
for humility in the face of the dynamic complexity and novelty of human 
experience. (Emmett 2009b, p. 33)

Knight had a therapeutic effect on Buchanan, and the latter returned 
to Knight’s work whenever the constraints of his research program led 
him to seek to restate his approach. Naturally, Buchanan did not adopt 
Knight’s own search as his own. Rather, Knight nudged him toward 
more open-ended forms of analysis. Their conflicting views on stand-
ard economic analysis reflect their different theoretical approaches. 
Buchanan moved to a catallactic approach; Knight stayed within the 
constrained maximization framework. For Knight’s purposes, the latter 
was sufficient for a democratic people to understand the contribution 
markets make to human betterment. Buchanan kept methodological 
individualism and its concomitant ethical assumption of de gustibus 
non est disputandum; Knight, always thinking ahead to higher levels of 
conversation, refused to accept that we couldn’t talk about our values, 
and therefore also refused to consider democracy as exchange. It was, for 
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him, like Viscount James Bryce (1889), a discussion. “The problem of 
democracy,” he told us, “is to establish a consensus, by genuine discus-
sion, with intellectual appeal to super-individual norms.” Ruefully, he 
added that this meant that “democratic action is hard” (Knight 1951, 
pp. 15 and 28; see also Knight 1982).

One reason democracy is hard is because all ideas and assumptions 
were up for grabs at some point. In the moment, we have to decide, 
which will require us to accept some values, and some scientific knowl-
edge, as “truth.” But only for the moment. When we return to the 
discussion, we will have more knowledge and have thought about the 
relevance of other values. Those “truths” therefore, are “relatively abso-
lute absolutes” (Buchanan 1989). For Buchanan, the discussion needed 
to be separated into two parts: the constitutional decision to take cer-
tain rules and norms as “absolutes” for the purpose of understanding the 
legislation that emerged from political exchange.

Should Buchanan Have Removed Knight’s 
Picture from the Wall?

The root of the answer to that question provided in this paper comes from 
Richard Wagner’s (2017) recent study of Buchanan’s work. There, Wagner 
suggests that Buchanan shared with Knight a political economy that, while 
adopting the strictures of contemporary economics, always wished to hold 
open the path to considering political economy as an open-ended, emer-
gent, and dynamic system. Knight maintained the idealization of con-
strained maximization in perfect competition; Buchanan maintained 
methodological individualism and the de gustibus assumptions despite mov-
ing toward a catallactic view of market exchange. When Wagner pushed 
Buchanan to move forward toward open-ended analysis more quickly, 
Buchanan responded by suggesting that it was always wise to use method-
ological frameworks familiar to contemporary economists if one sought to 
speak to the discipline. Thus, despite Buchanan’s own appreciation for the 
market as a catallactic system, he had cast the analysis of Calculus of Consent 
(Buchanan and Tullock 1962) in the standard constrained maximization 
approach of the economics profession. As the economics discipline moved 
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toward game-theoretic analysis, Buchanan’s constitutional analysis adopted 
that analysis as a means of expressing both the nature of constitutional deci-
sions and their similarities and differences with post-constitutional choices. 
And when the discipline opened its analysis to greater reliance on increasing 
returns, he began to explore the implications of increasing returns for our 
evaluation of market vs. collective efficiency (Buchanan and Yoon 2015).

Buchanan’s openness to societal changes in norms and values brings 
us to the second point he emphasized in conversation with Wagner. For 
most of his career, Buchanan conceptualized ethical norms and values as 
constraints upon individual choice that were chosen by the chooser. For 
example, in his Nobel address, he closed with a question: “How can we 
live together in peace, prosperity, and harmony, while retaining our lib-
erties as autonomous individuals who can, and must, create our own val-
ues?” (Buchanan 1987b, p. 50). Autonomous individuals must choose the 
values that form their market choices: the parallel with constitutional and 
post-constitutional analysis is obvious. But after being granted the Nobel 
prize, as he began to consider the consequences of an increasing returns 
world, ethical issues such as the role of a societal “work ethic” and “the 
normative vision of classical liberalism” began to occupy his attention 
(Buchanan and Musgrave 1999, p. 25; Buchanan 2005). The context 
of increasing returns prompted him, perhaps, to consider such issues as 
more than just a matter of individual choice. Frank Knight (1960) argued 
consistently throughout his later work that the family was the fundamen-
tal unit of social analysis, not the autonomous individual. Again, Knight 
presaged ideas that Buchanan begins to consider after the Nobel Prize.

Wagner’s point was that any evaluation of Buchanan’s work should 
consider its evolution in terms of the tension between the contempo-
rary discipline’s closed-system discourse and the open-ended nature of 
markets and politics. The argument here is that, for Buchanan, Knight 
was someone whose work he returned to again and again because it led 
Buchanan to consider that tension in productive ways. Knight had not 
contributed directly to Buchanan’s research program in public choice or 
even constitutional political economy, but he did continually challenge 
Buchanan to consider economics, politics, and ethics as open-ended sys-
tems which are inter-related.

In short, Knight’s place on Buchanan’s wall was always secure.
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