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Overview

Deviance is a label attached to certain acts and

individuals; those acts need not be harmful to be

designated as bad, and those individuals may not

have even committed the acts in question, but it is

the label – the designation, the judgment – that

renders the acts and the individuals as deviant.

Other acts may be more harmful but considered

less heinous; other individuals may be more das-

tardly without attracting an equal measure of

stigma. Labeling theory argues that, from

a sociological perspective, what counts is this

designation. Other theories of deviance attempt

to explain the incidence or prevalence of

concretely real acts with concretely real

consequences – robbery, adultery, murder, drug

use, rape, and the like. Labeling theorists do not

say that such designated behavior is not real, or

that its consequences are not real, until they are

labeled; they say that the behavior is not
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specifically deviant until the label (self-labeling

included) is applied. One man may kill another,

but it is not murder – a deviant category of

killing – until audiences (a judge, a jury,

a community, oneself) label the act as murder.

It is still a killing: Someone has died, and foren-

sics may be able to determine whether the first

man caused the second’s death.What is deviant is

determined socially and culturally. Labeling

theory is a constructionist perspective par

excellence.
Deviance may be viewed horizontally or ver-

tically. At the micro level, deviance is manifested

by how one or more persons or members of one

small collectivity react to another; labeling

entails judgments made by individuals or social

circles. When Person A evaluates and reacts to

Person B’s behavior, Person A acts as an “audi-

ence.” Multiplied dozens of times, this represents

the labeling process at the horizontal level. In

contrast, vertically, labeling can be viewed at

the cultural, institutional, and social-structural

level. When labeling is institutionalized, it is

coagulated into preexisting potential judgments,

analogous to socioeconomic status or occupa-

tional prestige; anyone who is a member of the

relevant society is likely to be subject to them.

And institutionally, organizations possess the

capacity to label and deal with individuals as

deviants. A prison has the power to label, and

treat an inmate as, a convict; a school, college,

and university possess the power to judge

student a failure – a loser, an educational flop;

the psychiatric profession, both individually and
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collectively, dispense diagnoses of schizophre-

nia, autism, and bipolar disorder that can have

consequences for the labelee as momentous as the

conditions themselves. Hence, labeling tends to

be asymmetrical: Although audiences with equal

power and influence can label one another, verti-

cally, the most consequential deviance-labeling

processes flow from institutions to individuals

who are so labeled.
The Emergence of Constructionism

Hints of the central concepts of deviance-labeling

can be found in the works of Émile Durkheim, in

Suicide and The Elementary Forms of the Reli-

gions Life; nonetheless, most scholars locate the

roots of the labeling theory of deviance in the

pragmatic school of George Herbert Mead

(1863–1931). Pragmatism denies the significance

of mysticism and essentialism, emphasizing

instead that the meaning is in the response –

what defines something is not its abstract,

indwelling “isness,” material or spiritual, but the

concrete, identifiable consequences it has, the

results it affects.

The connection between pragmatism and the

perspective that defines deviance as a conse-

quence of labeling is obvious. Rather than regard-

ing deviance as a type of action with objective

features, the labeling perspective views the vio-

lation of rules as an infraction, that is, whatmakes

certain actions (and beliefs and conditions)

infractions. Why are rules constructed and

enforced? Who makes and forces the rules?

Why are certain kinds of rules made? Why are

certain persons or types of persons apprehended

and punished? What consequences do rule-

making and rule-enforcement have? This

approach turns the focus of attention around.

Now the spotlight is not on the rule-violator or

the conditions that make for rule violation but on

the society and the groups in the society thatmake

and enforce the rules. And rules take on meaning

only insofar as they are applied; deviant behavior

is what tends to attract punishment, condemna-

tion, stigma, censure; a deviant person is some-

one whose identity is saturated with public scorn.
Labeling or Interactionist Theory

In 1938, Tannenbaum published the volume

Crime and the Community, which argued that in

a slum area, nearly all boys engage in a wide

range of mischievous, sometimes illegal behav-

ior – getting into fights, skipping school, stealing

apples, throwing rocks at windows. These

actions, taken for granted by the boys themselves,

are often regarded as deviant, even criminal, by

the authorities – by the teachers, the police, and

the courts. The police may admonish, informally

punish, or arrest these boys. If these boys persist

in this behavior, they may be sent to reform

school. However, punishment could have the

unintended, undesired, and ironic effect of esca-

lating the seriousness of the deeds that these boys

commit. Arrest and incarceration often result in

the community regarding a boy as incorrigible,

rebellious, unmanageable – a deviant. By being

treated as a delinquent and forced to associate

with slightly older and more experienced young

criminals in reform schools, the troublemaker

may come to adopt the identity of the delinquent.

In all likelihood, this will escalate his deviant

career – increasing the chance that he will go on

to a life of crime. Labeling creates major crimes

out of minor sins. Tannenbaum also emphasized

that social characteristics – specifically social

class – play a role in deviance labeling. Though

he added labeling to the roster of the causes of

deviance, Tannenbaum did not deny that other

factors caused delinquency. Crime in the Com-

munity did not address the social construction of

deviance, a central tenet of labeling theory;

hence, Frank Tannenbaum is a precursor of

labeling theory.

In 1951, Edwin Lemert published a textbook

with the anachronistic title, Social Pathology
(1951); Tannenbaum does not appear among its

author index. Lemert distinguished between pri-

mary and secondary deviation. Primary deviation

is simply the enactment of deviant behavior

itself – any form of it. Lemert argued that primary

deviation is polygenetic (1951, pp. 75–76) –

caused by a wide range of factors. For instance,

someone may drink heavily for a variety of rea-

sons – the death of a loved one, a business failure,
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belonging to a group whose members call for

heavy drinking, growing up in a subculture or

a society in which heavy drinking is taken for

granted. In fact, Lemert asserted, the original

causes of a particular form of deviance is not

especially important, and pursuing them, not

especially fruitful. What counts is the social reac-

tion to the behavior. Lemert’s treatise represented

a major departure from the mainstream of

essentialistic/positivistic, or scientific cause-

and-effect, reasoning about deviance.

Secondary deviation occurs when the individ-

ual who enacts deviant behavior deals with the

problems created by social reactions to his or her

primary deviations (1951, p. 76). “The secondary

deviant, as opposed to his [or her] actions, is

a person whose life and identity are organized

around the facts of deviance” (1972, p. 63).

When someone is isolated, singled out, stigma-

tized, or condemned for engaging in deviant

behavior, it becomes necessary to deal with and

manage this social reaction in certain ways.

One comes to see oneself in a certain way,

define oneself in different terms, adopt different

roles, associate with different individuals.

Being stigmatized forces one to become a

deviant – to engage in secondary deviation.

The concept of “secondary deviation” does not

necessarily imply that labeling causes more fre-

quent enactment of the behavior that generated

the label, but it is more likely than in the

absence of labeling.

During the late 1950s, Howard Becker circu-

lated a manuscript, along with four previously

published papers, that constituted the core ofOut-

siders. He mentions that he wrote the first draft of

the volume without having read or cited Lemert’s

book (Debro 1970, p. 165), and so his reference to

Social Pathology in the published version of this

book (p. 9) was tacked on after the fact – in effect,

a bogus genealogy. In the 1960s, Becker, along

with a small group of like-minded researchers,

produced a small body of work that exerted an

enormous influence on the sociological approach

to deviance; it came to be looked upon as a more

or less unified perspective that is widely referred

to as labeling theory. Labeling theory grew out of

a more general perspective in sociology called
symbolic interactionism. The interactionist

approach is based on “three simple premises.”

First, people act on the basis of the meaning that

things have for them. Second, this meaning grows

out of interactionwith others, especially intimate

others. And third, meaning is continually modi-

fied by interpretation (Blumer 1969, p. 2). These

three principles – meaning, interaction, and

interpretation – form the core of symbolic

interactionism and likewise of labeling theory as

well. People are not simple “products” of their

upbringing or socialization or of their environ-

ment, but they are active and creative in how they

see and act on things in the world and arrive at

what they think, how they feel, and what they do

through a dynamic, creative process. All behav-

ior, deviance included, is an interactional prod-

uct; its properties and impact cannot be known

until we understand how it is defined, conceptu-

alized, interpreted, apprehended, and evaluated –

in short, what it means to participants and

relevant observers alike. Labeling theory is not

a separate theory but a direct application of

symbolic interactionism to phenomena than are

designated as deviant.

According to Becker (1973, pp. 177–208) and

Kitsuse (1972), labeling theory is not so much an

explanation of why certain individuals engage in

deviant behavior as it is a perspective whose main

insight tells us that the labeling process is crucial

and cannot be ignored. And labeling “theory” is

not so much a theory as it is an orientation per-

spective, a set of useful concepts with no clear-

cut propositions. In fact, most “labeling theorists”

preferred the term, “the interactionist approach to

deviance” to the easy-to-remember tag their per-

spective was stuck with – “labeling theory”

(Becker 1973) – here we have an irony that

even labeling theory came to be labeled. The

labeling approach shifts attention away from the

traditional question of “Why do they do it?” to

a focus on how and why judgments of deviance

come to be made and what their consequences

are. What consequences does labeling have for

stigmatization? What is the difference between

enacting rule-breaking behavior which does not

result in getting caught and enacting that same

behavior and being publicly denounced for it?
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These are some of the major issues labeling the-

orists have concerned themselves with.

In many ways, labeling theory is a model or

quintessential example of the constructionist

approach. It addresses issues such as the creation

of deviant categories, the social construction of

moral meanings and definitions, social and cul-

tural relativity, the how and why of social control,

the politics of deviance, the criminalization of

behavior, and the role of contingency in the label-

ing process. Together, these issues constitute the

foundation stone of constructionism. Several

issues or concepts represent the hallmark of the

labeling theory’s central concerns: audiences,

labeling and stigma, reflexivity, and the “sticki-
ness” of labels and the self-fulfilling prophecy.

Audiences.An audience is an individual or any

number of individuals who observe and evaluate

an act, a condition, or an individual. An audience

could be one’s friends, relatives, or neighbors,

coworkers, the police, teachers, a psychiatrist,

bystanders or observers – even oneself, for one

can be an observer and an evaluator of one’s own

behavior or condition (Becker 1963, p. 31). Audi-
ences determine whether something or someone

is deviant: no audience, no labeling, therefore, no

deviance. However, an audience need not directly
view an act, condition, or person; audiences can

witness behavior or conditions “indirectly,” that

is, they can hear or be told about someone’s

behavior or condition, or they can simply have

a negative or condemnatory attitude toward

a class or category of behavior: “The critical

variable in the study of deviance . . . is the social

audience rather than the individual actor, since it

is the audience which eventually determines

whether or not any episode of behavior or any

class of episodes is labeled deviant” (Erikson

1964, p. 11; my emphasis). In other words, audi-

ences can evaluate categories of deviance and

stand ready to condemn them, even before they

have actually witnessed specific, concrete cases

of these categories. Audiences are absolutely

central in the sociological definition of deviance.

Whether an act, a belief, or a trait is deviant or not

depends on the audience who does or would

evaluate and react to the actor, the believer, or
the possessor accordingly. Without specifying

real-life audiences, the question of an act’s,

a belief’s, or a trait’s deviance is meaningless.

Audiences include the society at large, agents of

formal social control, and the significant others of

the actor, such as intimates – or any minority

collectivity within a given society. Different

audiences may or may not evaluate or react to

the actor’s behavior in the same way.

Labeling and stigma. The key elements in

“becoming” deviant are labeling and stigma.

The processes of labeling and stigmatizing are

done by a relevant audience. The audience is

relevant according to the circumstances or con-

text. Gang members can label the behavior of

a fellow member of the gang, for instance, the

refusal to fight, as deviant within the gang con-

text; the police can label an action of a gang

member, for instance, fighting, as deviant,

wrong, or illegal, by arresting or harassing him.

Each and every audience or person can label each

and every action, belief, or condition of each and

every person as deviant – but the weight or con-

sequences of that labeling process vary according
to the context, as we saw in considering the ver-

tical conception of deviance labeling.

The labeling or stigmatization process entails

two steps. First, an audience labels an activity (or

belief or condition) deviant, and second, it labels

a specific individual as a deviant. In these two

labeling processes, if no audience labels or would

label a given person or someone deviant, strictly

speaking, no deviance exists. An act, belief, con-

dition, or person cannot be deviant in the

abstract, that is, without reference to how an

audience does or would label it. Something or

someone must be defined as such by the members

of a society or a group as deviant – it must be

labeled, concretely or potentially, as reprehensi-

ble or wrong. An act, belief, or condition need not

be actually or concretely labeled to be regarded

as deviant, however, but it is deviant if it belongs

to a category of similar actions, beliefs, or condi-

tions. In other words, we already know that the

public regards shooting the proprietor of a store

and taking the contents of that store’s cash regis-

ter as deviant. Even if the robber gets away with
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the crime, if known about, the act is likely to be

regarded as deviant in the society at large – that

is, it is an instance of “societal deviance.” At the

same time, the role of contingencies – who, what,

where, why, and so on – may influence the out-

come of the labeling process.

Labeling involves attaching a stigmatizing

definition to an activity, a belief, or a condition.

Stigma is a stain, a sign of reproach or social

undesirability, an indication to the world that

one has been singled out as a shameful, morally

discredited human being. Someone who has been

stigmatized is a “marked” person; he or she has

a “spoiled identity.” Once someone has been

thereby discredited, relations with conventional,

respectable others become difficult, strained,

problematic. In other words, “being caught and

branded as a deviant has important consequences

for one’s further participation and self-image. . . .

Committing the improper act and being publicly

caught at it places [the individual] in a new status.

He [or she] has been revealed as a different kind

of person from the kind he [or she] was supposed

to be. He [or she] is labeled a ‘fairy,’ ‘dope fiend,’

‘nut,’ or ‘lunatic,’ and treated accordingly”

(Becker 1963, pp. 31, 32).

So crucial is this labeling process that, in some

respects, it does not necessarily matter whether or

not someone who has been stigmatized has actu-

ally engaged in the behavior of which he or she is

accused. According to the logic of labeling the-

ory, falsely accused deviants – if the accusation

sticks – are still deviants (Becker 1963, p. 20). In

many important respects, they resemble individ-

uals who really do commit acts that violate the

rules. For example, women and men burned at the

stake for the crime of witchcraft in the fifteenth

and sixteenth centuries were deviants in the eyes

of the authorities and the community, even

though they clearly did not engage in a pact

with the devil. Two individuals, one who

engaged in a deviant act and the second of

whom is falsely accused, will share important

experiences and characteristics in common, by

virtue of the labeling process alone, even though

they are poles apart with respect to having com-

mitted the behavior of which they were accused.
While their lives are unlikely to be identical
simply because both are seen by the community

as deviants, the similarities they share are likely

to be revealing.

Reflexivity. Reflexivity means looking at one-

self in part through the eyes of others. It is what is

widely referred to, although too mechanistically,

as the “looking glass self.” Labeling theory is

based on a seemingly simple but fundamental

observation: As Mead and his pragmatic peers

said, we tend to see ourselves through the eyes

of others, and when others see us in a certain way,

we tend to begin seeing ourselves that way, too.

In other words, deviance labeling by others, if

those others are sufficiently influential and the

labeling persists long enough, may become

internalized.

Both direct and indirect, or concrete and sym-

bolic, labeling operate in the world of deviance.

“Indirect” or “symbolic” labeling is the aware-

ness by a deviance enactor that his or her behav-

ior is saturated with public scorn, his or her

identity is potentially discreditable, that he or

she would be stigmatized if discovered. People

who violate norms have to deal with the probable

and potential, as well as the actual and concrete,

reactions of the respectable, conventional, law-

abiding majority. All violators of major norms

must at least ask themselves how others react to

them and their behavior. If the answer is that

others will condemn and humiliate them, then

the rule breaker must try to avoid detection,

remain within deviant or minority circles, or be

prepared to be punished and stigmatized.

The “stickiness” of labels and the self-

fulfilling prophecy. Labeling theorists argue that

stigmatizing someone as a socially and morally

undesirable character has important conse-

quences for that person’s further rule-breaking.

Under certain circumstances, being labeled may

intensify one’s commitment to a deviant identity

and contribute to further deviant behavior. Some

conventional, law-abiding citizens believe, “once

a deviant, always a deviant.” Someone who has

been stigmatized and labeled “is ushered into the

deviant position by a decisive and often dramatic

ceremony, yet is retired from it with hardly
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a word of public notice.” As a result, the deviant

is given “no proper license to resume a normal

life in the community. Nothing has happened to

cancel out the stigma imposed upon him” or her.

The original judgment “is still in effect.”

The conforming members of a society tend to be

“reluctant to accept the returning deviant on

an entirely equal footing” (Erikson 1964,

pp. 16, 17).

Deviant labels tend to be “sticky.” The com-

munity tends to stereotype someone as, above all

and most importantly, a deviant. When someone

is identified as a deviant, the community asks,

“What kind of person would break such an impor-

tant rule?” The answer that is given is “one who is

different from the rest of us, who cannot or will

not act as amoral being and therefore might break

other important rules” (Becker 1963, p. 34).

Deviant labeling is widely regarded as a quality

that is “in” the person, an attribute that is carried

wherever he or she goes; therefore, it is perma-

nent or at least long lasting. Deviant behavior is

said to be caused by an indwelling, essentialistic

trait; it is not seen as accidental or trivial, but

a fixture of the individual. Once a deviant label

has been attached, it is difficult to shake. Ex-

convicts find it difficult to find legitimate

employment upon their release from prison;

once psychiatrists make a diagnosis of mental

illness, hardly any amount of contrary evidence

can dislodge their faith in it; ex-mental patients

are carefully scrutinized for odd, eccentric, or

bizarre behavior.

Such stigmatizing tends to deny to deviants

“the ordinary means of carrying on the routines

of everyday life open to most people. Because of

this denial, the deviant must of necessity develop

illegitimate routines” (Becker 1963, p. 35). As

a consequence, the labeling process may actually

increase the deviant’s further commitment to

deviant behavior. It may limit conventional

options and opportunities, strengthen a deviant

identity, and maximize participation in a deviant

group. Labeling someone, thus, may become “a

self-fulfilling prophecy” (Becker 1963, p. 34) in

that someone becomes what he or she is accused

of being – even though that original accusation

may have been false (Merton 1948).
Labeling Theory Today

Labeling theory left two legacies to the contem-

porary study of deviance. The first, its “major”

mode, which Plummer refers to as its “broader”

version (1979, p. 88, 2011, pp. 84–85), was its

constructionist vision. Other, earlier approaches

were careful to point out that deviance and crime

were a matter of violating rules, norms, and laws,

which are socially constructed and vary some-

what historically and culturally. But labeling the-

ory stressed and highlighted this point more

forcefully. Indeed, it went further and empha-

sized that definitions of wrongdoing vary not

only from society to society but from one cate-

gory or social context to another. This remains

a basic and crucial assumption in all sociological

work on deviance. The second legacy of labeling

theory, its “minor” mode (which, unfortunately,

critics stress as its main point) – which Plummer

refers to as its “narrow” version (2011,

pp. 83–84) – is its argument about the causal

mechanism of deviance: Being labeled as

a wrongdoing inevitably or usually leads to

a strengthening of a deviant identity and hence,

an escalation in the seriousness and frequency of

deviant behavior. This argument is as often

wrong as it is right; its lack of empirical verifica-

tion should not negate the perspective’s “major”

mode or constructionist legacy.

The foundational works of labeling theory

were published in the 1960s; the number of cita-

tions or “hits” in Harzing’s “Publish or Perish:

Google Scholar” to “labeling theory” increased

from 85 per year in the 1965–1969 period to over

825 in 1970–1974, then peaked in the 1990s

(5,720 per year in 1990–1994 and 5,660 in

1995–1999), and declined into the 2000s. In the

1960s, the field’s younger scholars and

researchers yearned for a fresh, unconventional,

and radically different way of looking at devi-

ance. At the same time, the labeling perspective

was immediately and subsequently widely and

vigorously attacked, and many of these criticisms

stuck; common wisdom has it that, today, both

labeling theory and the sociology of deviance are

dead or dying (Sumner 1994; Best 2004).

Eventually, researchers generated competing
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perspectives, and, in reaction to critiques, the

perspective’s supporters modified or adapted

labeling theory’s insights. Currently, no single

approach or paradigm dominates the study of

deviance in the way that labeling theory did

circa 1970–1974. What we see now is diversity,

fragmentation, and theoretical dissensus. In spite

of the criticisms, however, the labeling school

left a legacy to the field that even its critics

incorporate into their work, albeit, for the most

part, implicitly.

By the 2000s, the central insights of labeling

theory have become so taken for granted, so

densely interwoven into the conventional

wisdom of criminology and the sociology of

deviance – a kind of “quiet orthodoxy” that

appears in “different guises” (Plummer 2001,

pp. 193–194) – that its place in these fields offers

a case of “obliteration by incorporation” (Merton

1979). In other words, “the central strands of the

perspective live on in cognate areas of inquiry”

(Grattet 2011a, p. 186). Ongoing research has

demonstrated that the consequences of negative

labeling tend to be long lasting and often dire.

Grattet’s summary of this literature is most

revealing (2011a, b). Matsueda’s study of trou-

blesome boys reveals that parental definitions

(“informal social control”) often results in self-

conceptions that increase the likelihood of further

delinquencies (1992). The research of Bruce Link

and his associates on mental disorder likewise

demonstrates the baleful impact of stigma and

deviance labeling. Working with a “modified

labeling theory,” Link uncovered how mental

illness processing agencies reinforce “percep-

tions of patient dangerousness” and put social

distance between themselves and the patient,

making their conditions more serious (Link

et al. 1989). Sampson and Laub test the hypoth-

esis of “cumulative disadvantage” (Grattet

2011b, p. 124) – that criminal justice sanctioning

commonly results in offenders repeating and

increasing the seriousness of their involvement

in offending over the life course. Sampson and

Laub’s contention is that there is only “one theo-

retical position in criminology that is inherently

developmental in nature – labeling theory”

(1997, p. 3). Cumulative disadvantage represents
a kind of “snowballing effect” which increasingly

“mortgages” the offender’s future, especially

when negative evaluations in the realms of school

and employment further reduce their life chances.

For instance, convicted felons face increasingly

difficult conditions for reintegrating into civil

society, disenfranchising them and making the

choice of further criminal activity increasingly

attractive; negative labeling by work settings,

marriage, and family dynamics all make desis-

tance from crime and wrongdoing increasingly

difficult (Petersilia 2003; Uggen and Manza

2006; Western 2006). A criminal record has

a powerful chilling effect on employment out-

comes. Pager introduces the concept of “negative

credentials” to stress this process; these are the

“official markers that restrict access and oppor-

tunity rather than enabling them” (2007, p. 32).

As Grattet argues (2011a, b), recent research

powerfully argues for the ongoing influence of

the labeling/interactionist tradition in the study of

crime and deviance.
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Overview

The labelling perspective emerged as a distinc-

tive approach to criminology during the 1960s

and was a major seedbed of the radical and crit-

ical perspectives that became prominent in the

1970s. It represented the high point of an episte-

mological shift within the social sciences away

from positivism – which had dominated crimino-

logical enquiry since the late 1800s – and toward

an altogether more relativistic stance on the cat-

egories and concepts of crime and control. It

inspired a huge amount of work throughout the

1960s and 1970s and still resonates powerfully

today. This short entry maps out some of the ways
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in which labelling, deviance, media, and justice

interact at the levels of definition and process. It

presents an overview and analysis of key

mediatized labelling processes, such as the highly

influential concept of moral panics. It discusses

how the interconnections between labelling,

crime, and criminal justice are changing in

a context of technological development, cultural

change, and media proliferation. The conclusion

offers an assessment and evaluation of labelling

theory’s long-term impact on criminology.

The Roots of the Labelling Perspective

The labelling perspective emerged at a time of

radical intellectual change in the 1960s. The

intellectual problem, as labelling theorists saw

it, was that the study of crime had narrowed into

two key questions: (1) Why do they do it and

(2) how do we stop them from doing it? Govern-

ment bodies and funding agencies reinforced the

notion that “they” were different from “us,” and

that “crime” was entirely distinct from “criminal

justice.” Such thinking had laid foundations for

the resurgence of a separate academic discipline

of “positivist criminology,” which functioned as

policy science of crime, the criminal and crime

control. There was an assumed consensus over

what constituted crime, and the operations of

criminal justice were seen as of interest only in

terms of making them more effective in control-

ling crime. Yet nobody appeared to be asking

why some behaviors were deemed criminal in

certain contexts, while others were not. And

why some people were deemed deviant and in

need of correction or punishment, while others –

who engaged in similar behaviors – were not.

Though Durkheim had discussed the problem-

atic definition of crime in the late nineteenth

century (Durkheim 1895/1964, pp. 69–72), and

scholars such as Frank Tannenbaum, George

Herbert Mead, and W. I. Thomas had been writ-

ingmore or less directly about labelling processes

since the 1930s, it is Howard Becker’s (1963)

Outsiders: Studies in the Sociology of Deviance

that has become the best known and most

influential statement of labelling theory. Building

on the theoretical foundations of social

constructionism and symbolic interactionism,
Becker sought to problematize systematically

precisely those questions that mainstream

“correctionalist” criminology left unexplored.

He argued (1963, p. 14), “The same behaviour

may be an infraction of the rules at one time and

not at another; may be an infraction when com-

mitted by one person, but not when committed by

another; some rules are broken with impunity,

others are not. In short, whether a given activity

is deviant or not depends in part on the nature of

the act (that is whether or not it violates some rule)

and in part on what other people do about it.”

Understanding the highly selective nature of

labelling, the equally selective nature of the social

reaction to which it may or may not give rise, and

the consequences for those who are labelled

required analyzing complex and contested power

relations as both micro-interactional and macro-

social processes. For Edwin Schur (1979, p. 160,

italics in original), the labelling perspective is thus

concerned with both “definition and process at all
the levels that are involved in the production of

deviant situations and outcomes. Thus, the per-

spective is concerned not only with what happens

to specific individuals when they are branded as

deviant (‘labeling’ in the narrow sense) but also

with the wider domains and processes of social

definitions and collective rule-making that fre-

quently lie behind such concrete applications of

negative labels.”

Key questions for labelling theorists therefore

include the following: How are labels created or

socially constructed? How are labels imposed?

How and why do particular behaviors become

defined as “normal” or “deviant”? What enables

labellers to impose their particular definitions

upon behaviors, actions, and situations?

How does the labelling process work and with

what consequences?
Key Issues/Controversies

Labelling, Media, and Crime

The mass media play at least a subordinate role in

all the major theoretical perspectives attempting

to understand crime and criminal justice. To illus-

trate this, the predominant theories of crime can
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be assembled in a simple model. For a crime to

occur, there are five logically necessary precon-

ditions, which can be identified as labelling,

motive, means, opportunity, and the absence of

controls (Reiner 2007, pp. 80–90). The media

potentially play a part in each of these elements

and thus can affect levels of crime in a variety of

ways (Greer and Reiner 2012, pp. 256–61).

Labelling

For an act to be “criminal” (as distinct from

harmful, immoral, antisocial, etc.), it has to be

labelled as such. This involves the creation of

a legal category. It also requires the perception

of the act as criminal by citizens and/or law

enforcement officers if it is to be recorded as

a crime. The media are an important factor in

both processes, helping to shape the conceptual

boundaries and recorded volume of crime.

The role of the media in helping to develop

new (and erode old) categories of crime has been

emphasized in most of the classic studies of

shifting boundaries of criminal law within the

“labelling” tradition. Becker’s (1963) seminal

book Outsiders analyzed the emergence of the

Marijuana Tax Act in the USA in 1937, empha-

sizing the use of the media as a tool of the Federal

Bureau of Narcotics and its moral entrepreneur-

ship in creating the new statute. Since this

pioneering work many studies have illustrated

the crucial role of the media in shaping the

boundaries of deviance and criminality, by creat-

ing new categories of offense or changing per-

ceptions and sensitivities, leading to fluctuations

in apparent crime (Young 1971; Cohen 1972;

Hall et al. 1978). For example, Roger Graef’s

celebrated 1982 fly-on-the-wall documentary

about the Thames Valley Police was a key impe-

tus to reform of police treatment of rape victims

(Greer and Reiner 2012, p. 256). This also con-

tributed, however, to a rise in the proportion

of victims reporting rape and thus an increase

in the recorded rate. Many other studies docu-

ment media-amplified “crime waves” and “moral

panics” about law and order (Goode and

Ben-Yehuda 2009).

What all these studies illustrate is the signifi-

cant contribution of the media to determining the
apparent level of crime. Increases and (perhaps

more rarely) decreases in recorded crime levels

are often due in part to the deviance construction

and amplifying activities of the media.

Motive

A crime will not occur unless there is someone

who is tempted, driven, or otherwise motivated to

carry out the “labelled” act. The media feature in

many of the most commonly offered social and

psychological theories of the formation of crim-

inal dispositions. Probably the most influential

sociological theory of how criminal motives are

formed is Merton’s version of anomie theory

(Merton 1938/1957), echoes of which are found

in more recent work (see Special Issue of Theo-

retical Criminology 11/1 2007; Reiner 2007,

pp. 14–5, 84–5). The media play a key role in

these accounts of the formation of anomic strain

generating pressures to offend. The media are

pivotal in presenting for universal emulation

images of affluent lifestyles, which accentuate

relative deprivation and generate pressures to

acquire ever higher levels of material success

regardless of the legitimacy of the means used.

Psychological theories of the formation of

motives to commit offenses also often feature

media effects as part of the process (Greer and

Reiner 2012, pp. 247–62). It has been claimed

that the images of crime and violence presented

by the media are a form of social learning and

may encourage crime by imitation or arousal

effects. Others have argued that the media tend

to erode internalized controls by disinhibition

or desensitization through witnessing repeated

representations of deviance ().

Means

It has often been alleged that the media act as an

open university of crime, spreading knowledge of

criminal techniques. This is often claimed in rela-

tion to particular causes célèbres or horrific

crimes, for example, during the 1950s campaign

against crime and horror comics. A notorious

case was the allegation that the murderers of

Jamie Bulger had been influenced by the video

Child’s Play 3 in the manner in which they

killed the unfortunate toddler. A related line of



Labelling, Deviance, and Media 2817 L

L

argument is the “copycat” theory of crime and

rioting. Despite a plethora of research and discus-

sion, the evidence that this is a major source of

crime remains weak.

Opportunity

The media may increase opportunities to commit

offenses by contributing to the development of

a consumerist ethos, in which the availability of

tempting targets of theft proliferates. The domes-

tic hardware and software of mass media use –

TVs, videos, radios, CDs, personal computers,

and mobile phones – are the common currency

of routine property crime, and their proliferation

has been an important aspect of the spread of

criminal opportunities.

Absence of Controls

Motivated potential offenders, with the means

and opportunities to commit offenses, may still

not carry out these crimes if effective social con-

trols are in place. These might be external – the

deterrent threat of sanctions represented in the

first place by media made criminality the police –

or internal, the still, small voice of conscience,

what Eysenck has called the “inner policeman.”

A regularly recurring theme of respectable

anxieties about the criminogenic consequences

of media images of crime is that they erode the

efficacy of both external and internal controls.

They may undermine external controls by derog-

atory representations of criminal justice, for

example, ridiculing its agents, a key complaint

at least since the days of Dogbery, resuscitated in

this century by the popularity of comic images of

the police, from the Keystone Cops onward. Seri-

ous representations of criminal justice might

undermine its legitimacy by becoming more crit-

ical questioning, for example, the integrity and

fairness or the efficiency and effectiveness of the

police. Negative representations of criminal jus-

tice could lessen public cooperation with the sys-

tem, or potential offenders’ perception of the

probability of sanctions, with the consequence

of increasing crime.

Probably the most frequently suggested line of

causation between media representations and

criminal behavior is the allegation that the
media undermine internalized controls, by regu-

larly presenting sympathetic or glamorous

images of offending. In academic form this is

found in the psychological theories about disin-

hibition and desensitization, which were referred

to in the section above on the formation of

motives. In sum, there are several possible links

between media representations of crime and

criminal behavior which are theoretically possi-

ble and frequently suggested in criminological

literature and political debate. In the next section

I will review some of the research evidence

examining whether such a link can be demon-

strated empirically.

Labelling, Media, and Moral Panics

The successful labelling of a particular situation

or set of conditions as deviant and in need of

amelioration can, in the extreme, result in

“moral panic.” The term was first used by

Young (1971) in his study of subcultures and

drugtaking. Cohen (1972) developed and

extended the concept in his analysis of the sensa-

tionalistic, heavy-handed, and ultimately “dis-

proportionate” reaction to the mods and rockers

disturbances in an English seaside resort in 1964.

Though the damage was in financial terms minor,

Cohen traces the spiralling social reaction

through initial intolerance, media stereotyping,

moral outrage, increased surveillance, labelling

and marginalization, and deviancy amplification

leading to further disturbances that seemed to

justify the initial concerns. The flamboyant

misbehavior of youth subcultures, independent

and sexually and economically liberated,

affronted the postwar values of hard work, sobri-

ety, and deferred gratification. At a time of rapid

social change, they were a visible index of

a world that was slipping away – “folk devils”

who provided a crystallizing focus for social anx-

iety and “respectable fears.” Cohen used the

building blocks of labelling theory – social

constructionism, symbolic interactionism, devi-

ancy amplification, and social psychology – but

also incorporated the lesser known academic lit-

erature on “disaster research” to describe the

various phases of a moral panic, warning, impact,

inventory, and reaction and chart its progression.
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Hall et al. (1978) politicized the concept by

locating it within a broader political economy

perspective in their analysis of a “mugging”

moral panic which, they argued, was constructed

to address an escalating crisis in state hegemony.

Drawing from an eclectic mix of influences, their

account connects “new deviancy theory, news

media studies and research on urban race rela-

tions with political economy, state theory and

notions of ideological consent” (McLaughlin

2008, p. 146). For some critical criminologists,

it represents the high point of Marxist theorizing

about crime, law and order, and the state. While

fully acknowledging the sophistication of this

work, Cohen (2011) has nonetheless noted

a wider tendency to over-politicize the concept

at the expense of its sociological meaning and

application. Hall (2007) has suggested in

response that politicization was a necessary

developmental stage and that the full explanatory

potential of the moral panic concept was, in fact,

only realized through its construction as

ideology.

Goode and Ben-Yehuda (2009) developed

Cohen’s discussion of moral panic by paying

particular attention to the criteria that should be

in place before it can be suggested that a “moral

panic” is occurring. They identify five key fea-

tures of the phenomenon: (a) concern (a reported

condition or event generates anxiety), (b) hostil-
ity (the condition or event is condemned and,

where there are clearly identifiable individuals

who can be blamed, these are labelled as

“folk devils”), (c) consensus (the negative

social reaction is widespread and collective),

(d) disproportionality (the extent of the problem
and the threat it poses are exaggerated), and

(e) volatility (media attention and the associated

panic emerge suddenly and with intensity, but

can dissipate quickly too). Media are central to

all of these.

“Moral panic” is one of the most widely used

terms in the sociological analysis of crime and

justice and has transcended academic discourses

to become commonplace in political rhetoric and

popular conversation (Altheide 2009). Given its

prolific usage, it is surprising that few commen-

tators have subjected the concept to sustained and
rigorous critical investigation. With the split in

the criminological left in the late 1970s, the con-

cept was dismissed by left realists as “left ideal-

ism” and accused of obfuscating the painful

“realities” of criminal victimization by propagat-

ing the view that “the crime problem” is socially

constructed (Young 1979). In exploring the anat-

omy of the concept, critics have queried the

notions of “disproportionality” and “volatility”:

first, since this assumes a superior knowledge of

the objective reality of the issue against which the

reaction is measured and a corresponding

assumption of what a “proportionate” reaction

would look like. Second, because in a

contemporary multimedia world characterized

by ontological insecurity and state of a permanent

free-floating anxieties, the notion of discreet,

self-contained, and volatile moral panics may

need some rethinking (McRobbie and Thornton

1995). Cohen has responded to all of these criti-

cisms. But such critical interventions, both from

within and outside of criminology, have barely

interrupted the general tendency to arbitrarily

apply the concept to explain everything from

global warning to “swine flu.” The broadly

uncritical application of the moral panic concept

has led Garland (2008) to reassert two elements

of the original analysis, which are absent from

many contemporary studies: (a) themoral dimen-

sion of the social reaction – most issues can be

moralized, but many are not in and of themselves

“moral” and cannot automatically be analyzed as

such – and (b) the idea that the deviant conduct in

question is somehow symptomatic of a wider

problem, a threat to established values, or

a particular way of life. Struggles over the

power to label and to label effectively via media

discourses, of course, remain fundamental to the

moralization of particularly “social problems,”

the identification of folk devils, the persuasive

representation of threats to particular forms of

social existence, and the prescription of amelio-

rative action.

Labelling and Trial by Media

Another way in which the news media are

directly involved in labelling is the phenomenon

of “trial by media” (Greer and McLaughlin 2011,
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2012a). “Trial by media” can be defined as

a dynamic, impact-driven, news media-led pro-

cess by which individuals – who may or may not

be publicly known – are tried and sentenced in the

“court of public opinion.” The targets and pro-

cesses of “trial by media” can be diverse and may

range from prejudging the outcome of formal

criminal proceedings against “unknowns” to the

relentless pursuit of high-profile celebrity person-

alities and public figures deemed to have

offended in some way against an assumed

common morality.

Despite their clear diversity, such “trials”

share certain core characteristics. In each case,

the news media behave as a proxy for “public

opinion” and seek to exercise parallel functions

of “justice” to fulfill a role perceived to lie

beyond the interests or capabilities of formal

institutional authority. Due process and journal-

istic objectivity can give way to sensationalist,

moralizing speculation about the actions and

motives of those who stand accused in the news

media spotlight. Judicial scrutiny of “hard evi-

dence” yields ground to “real-time” dissemina-

tion of disclosures from paid informants and

hearsay and conjecture from “well-placed

sources.” Since the news media substitute for

the prosecution, judge, and jury, the target may

find themselves rendered defenseless. The default

position is “guilty until proven innocent.” Those

found “guilty” will be subjected to righteous

“naming and shaming” followed by carnival-

esque condemnation and ridicule. The public

appeal of “trial by media” is evidenced by

increased circulation and web traffic. And by no

means is it restricted to the British press.

Thus, in recent years police commissioners,

senior politicians, banking executives, and, in

the UK, the entire political establishment, as

well as countless members of the public who are

suspected of, but not yet charged with, any range

of alleged criminal activities, have been

subjected to mediatized scandal and trial by

media (Greer and Mclaughlin 2010, 2011,

2012a, 2012b). The results of such high-profile

labelling and public shaming, depending on the

target, can range from deep and lasting reputa-

tional damage, public apologies, high-level
resignations, radical political reform, or criminal

proceedings.

Labelling, Media, and Criminal Justice

Powerful organizations and institutions tend to

hold a distinct advantage in defining the nature

of reality as represented via news media. Despite

considerable variation in theoretical and method-

ological approach, decades of research has con-

firmed that the institutionally powerful enjoys

privileged positions as “primary definers” at the

top of the “hierarchy of credibility” and that

a pro-establishment perspective is structurally

and culturally advantaged, if not necessarily

guaranteed in news media representations

(Ericson et al. 1991; Hall et al. 1978). Histori-

cally, then, the power to label has tended to rest

more or less firmly in the hands of those who

command institutional authority. There is good

evidence to suggest, however, that with the pro-

liferation and diversification of media in recent

decades, the power of institutional authority to

effectively “define how things are” and set the

terms of public debate is becoming increasingly

contested and unstable.

In a digital multimedia age, a proliferation of

news platforms, sites, and formats has been

paralleled by a rapidly expanding array of news

sources and producers of content, leading to

the creation of an unprecedented amount of

potentially newsworthy information, and a

remarkable number of “news spaces” in which

to broadcast/publish it. In the process, increas-

ingly sophisticated, interactive news audiences

are reconstituted as consumers – once content to

be told what the news is, now increasingly inter-

ested in being part of the production process.

Armed with cellphones, Blackberries or iPhones,

all citizens are potential “citizen journalists.”

A photo can be taken on a mobile phone, tweeted

on Twitter.com, picked up by other users, and

disseminated like a virus online. Internet moni-

toring by mainstream news media outlets means

that dramatic amateur photographic, audio or

video content can become headline news. Citizen

journalism has been instrumental not only in pro-

viding newsworthy images but also in defining

the news itself – in shaping representations of key



L 2820 Labelling, Deviance, and Media
global events. From the police brutality against

Rodney King filmed by camcorder in Los

Angeles in 1991, to the 7/7 London bombings of

2005, to Hurricane Katrina, street protests in

Tehran, and the Haiti earthquake, many of the

defining images that now form a key part of the

“official record” of events were taken with hand-

held recording devices and posted on social

media sites. The emergence of the citizen jour-

nalist carries significant implications for official

institutions that would seek to control the

representing of crime and justice in the news.

This phenomenon has been seen as a significant

modification of existing power relations, offering

what has been called “synopticon” (Mathiesen

1997), providing the mass of the population

with some potential to record elite deviance.

The police can no longer simply “deny out of

existence” incidents of police violence in public

protest situations, since these are even more

likely to be captured on camera and broadcast to

the world (Greer and Mclaughlin 2010, 2012b).

The same can be said of governments that would

engage in larger scale abuses of their people and

seek to conceal this from international scrutiny.

And politicians or public officials, who may pre-

viously have fiddled expenses, taken bribes,

engaged in illicit affairs when they should have

been attending to the affairs of state, have all

become more “visible” and, thus, more vulnera-

ble to public exposure, labelling, trial by media,

and mediatized justice.

The democratization of public involvement

with the news production process, and the “new

visibility” (Thompson 2005) to which institu-

tional and state authority are continually

subjected, is altering the dynamics of “communi-

cation power” that shape our constructed reali-

ties. Of course, citizen journalists are neither

automatically nor naturally imbued with cultural

or official authority: They are not “authorized

knowers,” who command access to mainstream

news media “as of right.” Their position in the

“hierarchy of credibility” is entirely precarious

and contingent. Media access is not granted

because of who citizen journalists are, but rather

because of where they are and what they have.

Their credibility and authenticity as news sources
derives from their capacity to provide “factual”

visual evidence of “live events” which, in amulti-

platform news media market, constitutes an

important and cost-effective resource for

“making news.” Nevertheless, citizens are

becoming increasingly involved in the processes

of public labelling and social construction that

determine what, and who, is defined as honest

or corrupt, competent or incompetent, legitimate

and illegitimate, or compliant or deviant. As

such, they are centrally involved in the

reconfiguration of notions of “crime” and

“justice” in multimedia worlds.

Labelling Theory: Evaluation and Critique

The labelling perspective has transformed crimi-

nological theory and practice since the 1960s.

It has made many permanently valuable contri-

butions, above all the recognition of criminal law

and justice as problematic research areas, that

shape at least as much as they control crime.

Criminology conferences and textbooks today

devote as much attention to research on and

analysis of criminal justice, from a non-

correctionalist standpoint, as they do to the

study of offending, a legacy (albeit often

unrecognized) of labelling theory. The two sub-

fields that the authors of this entry have spent

most of their careers researching (policing and

media representations of crime/criminal justice)

were almost entirely absent from criminologists’

agendas until the 1960s, and the questions raised

then by labelling theorists. The problematic

character of crime statistics, now universally

recognized, is another contribution of labelling

theorists. These impacts reflect the labelling

perspective, but its influence is largely

unacknowledged, and the developments have

come to be taken for granted and domesticated

within mainstream criminology.

What is more questionable is the imperialistic

version of labelling theory that was trumpeted in

its heyday and made large claims about itself as

offering a total theory of crime. This grandiose

version of labelling theory originated and

flourished as the criminology of the 1960s coun-

terculture and could only be plausible as a general

theory in that context.
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The imperialistic version claimed that

concepts of crime were entirely relative and

dependent on perceptions and labelling. It further

suggested that labelling and social reaction were

the principal explanations of crime and deviance.

These claims are epitomized by two frequently

cited quotes from key architects of the perspec-

tive. The relativity assertion is captured by

Becker’s statement that “deviance is not

a quality of the act. . . but of the application. . .

of rules and sanctions” (Becker 1963). The

explanatory power of labelling is asserted most

explicitly by Lemert: “Older sociology tended to

rest heavily upon the idea that deviance leads to

social control. . . (T)he reverse idea i.e. that social
control leads to deviance, is equally tenable and

the potentially richer premise for studying

deviance in modern society” (Lemert 1967).

Both claims have some validity, but the exag-

gerated imperialistic versions, postulated by

Becker, Lemert, and others, were neither new

nor true without considerable qualification.

Criminology before labelling theory (and indeed

even nowadays) often took the concept of crime

for granted. But its problematic character had

already been emphasized by Durkheim and

others. Seeing the making and enforcement of

criminal law as a part of criminology was indeed

acknowledged by some criminologists long

before the labelling revolution. Moreover, it was

assumed by criminal lawyers, both in textbooks

and judicial decisions (Proprietary Articles

Trade Assn. v. Alt. Gen. for Canada [1931] AC

at 32, per Lord Atkin). Legal scholars had

studied the emergence and change of criminal

laws long before the advent of labelling theory

(e.g., Hall 1935/1952). Recognizing the historical

and social diversity of what precisely is

criminalized at different times and places (Reiner

2007, Chap. 2; Lacey and Zedner 2012) does

not entail complete relativity. As Hart suggested

persuasively, there seems to be a “minimum

content of natural law,” activities that are regu-

lated in all societies because they are conditions

of viable social existence, even though the

precise content and manner of proscription and

sanctioning is variable (Hart 1961, Chapter IX,

Part II).
The recognition of labelling as a cause of

crime was also not entirely new and had been

anticipated even by some criminologists in the

positivist tradition (most explicitly Wilkins 1964,

whose concept of deviance amplification in turn

influenced labelling theorists). While it is the

case, as Lemert claims, that often “social control

leads to deviance,” it is disputable whether it is

the “richer premise for studying deviance.”

Lemert’s claim rests on the assumption that

“secondary deviance,” which follows labelling,

is more pervasive and problematic than “primary

deviance,” which precedes it. But this is an

empirical question that is likely to vary in differ-

ent times and places, and with regard to different

kinds of deviance and social reaction, not

a “premise.”

Any plausibility the imperialistic claims of

labelling theory had derived from the limited

nature in practice of their empirical research.

These tended to concentrate on marginal or

exotic forms of deviance, which lend themselves

to being seen as harmful or problematic not

intrinsically but primarily if not solely because

of labelling: marijuana use, the bohemian subcul-

ture of jazz musicians (Becker 1963); “hustlers,

beats and others” (Polsky 1967); and “crimes

without victims” (Schur 1965). An early critique

castigated this pithily as the “sociology of nuts,

sluts and “preverts” (sic)” (Liazos 1972).

The labelling theory pioneers’ focus on the

dramatic and colorful made it much easier to

ignore the harms done by some primary deviance.

They concentrated on the creation of crime by the

labelling activities of low-level control agents,

reversing the moral assessments of criminal law

and justice – as explicitly advocated by Becker in

his call for criminologists to ask “Whose Side Are

We On?” (1967). This not only neglected the

harms done by some crime but bracketed out its

structural causes and the structural determinants

of control activity – law, culture, political econ-

omy, wider social patterns, and institutions (as

Gouldner argued in his 1968 repost to Becker

“The Sociologist As Partisan”). This critique

stimulated the morphing of labelling theory

into more politically radical forms of “new crim-

inology” and “deviance theory” in the 1970s
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(the core classics were Cohen 1971; Taylor et al.

1973; as well as the seminal studies discussed

extensively in this paper, Young 1971; Cohen

1972; Hall et al. 1978).

Labelling theory has had a huge impact, fun-

damentally shifting the criminological paradigm

away from a taken for granted correctionalist

stance and stimulating a variety of forms of crit-

ical perspective. Much of its influence is now

hidden, domesticated in the proliferating ana-

lyses of policing, media, and criminal justice.

Although the sweeping claims of its originators

are hard to sustain, its legacy lives on explicitly in

contemporary cultural criminology and other

qualitative and critical approaches.
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Overview

It is likely impossible today to find a jurisdiction

in the United States wherein a policing agency

does not claim to practice community policing.

Certainly the term is ubiquitous among law

enforcement practitioners and scholars. The dis-

cussion around the practice for the last decade or
so has not been whether to implement the

approach but, rather, how exactly to implement

it and the extent to which the practice is effective.

Less discussed is the relationship between law

and community policing. By its very nature, com-

munity policing is focused upon patrol officers

engaging in proactive conduct through exercise

of discretion. Police discretion is, of course,

framed and constrained by law – very typically

constitutional law. However, unlike the constitu-

tional rules that structure searches, seizures, and

interrogations, the law pertaining to community

policing and public order maintenance often is

much more fluid. This entry will sketch out the

fundamentals of that body of law as well as doc-

ument current debates.
Fundamentals

There is a great deal of variation among the

definitions of community and public order polic-

ing offered by scholars, but most agree that police

engagement, collaboration, and partnership with

private citizens are central features. An additional

key feature of community policing emphasizes

willingness on the part of individual police offi-

cers to proactively engage citizens to work on

neighborhood problems and to promote commu-

nity safety. While internal agency policy

(essentially administrative rules) may regulate

street-level policing in communities and neigh-

borhoods, very few statutory rules govern these

kinds of police practices. Constitutional law also

seems mostly inapposite. Of course, the Fourth

Amendment to the United States Constitution

protects citizens from unreasonable searches

and seizures, and the Fifth Amendment regulates

police interrogation of citizens. Together with the

Sixth Amendment and the Due Process Clause of

the Fourteenth Amendment,courts have devel-

oped a muscular, detailed, and complex body of

law to govern important police practices. This

jurisprudence, however, is focused primarily

upon police investigation of crimes. State and

federal courts have recognized, though, that

a large portion of police responsibilities is not

related to criminal investigation (Walker 1992)

http://dx.doi.org/10.1007/978-1-4614-5690-2_479
http://dx.doi.org/10.1007/978-1-4614-5690-2_211
http://dx.doi.org/10.1007/978-1-4614-5690-2_479
http://dx.doi.org/10.1007/978-1-4614-5690-2_372
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and that traditional constitutional requirements

may be inappropriate for regulating non-

investigatory police activity.

Consider police searches as an example. Typ-

ically, to satisfy the Fourth Amendment, police

must obtain a warrant from a magistrate certify-

ing that they have probable cause to believe that

the places, persons, and things to be searched are

involved or related to a criminal act. Moreover, it

is typically said that warrant requirement is

extinguished only for certain categorical excep-

tions. But what happens when police engage in

activities, such as responding to a leak in a private

home that may damage property (United States v.

Boyd, 407F. Supp. 693 (1976)), responding to

a serious noise nuisance (United States v. Rohrig,

98F.3d 1506, 1522 (6th Cir. 1996)), responding

to a missing person’s claim (State v. Brideswell,
759 P.2d 1054 (Or. 1988); Commonwealth v.

Bates, 548N.E. 2d 889 (1989)), retrieving

a police-issued firearm from a private automobile

(Cady v. Dombrowski, 413 U.S. 433 (1973)),

investigating a potential burglary in progress

(United States v. Johnson, 9F.3d 506 (6th Cir.

1993)), and assisting injured or endangered per-

sons (Wright v. State, 7S.W.3d 148 (Tex. App. Ct.

1999)). In these and related situations, courts

have not required police to first obtain a warrant

from a judicial magistrate before entering homes

and searching people. When discussing these

activities, courts often point to the “Community

Caretaking doctrine” (CC), in order to grant

police relief from some of the traditional Fourth

Amendment procedures. Courts typically apply

CC where the police invade a traditional area of

Fourth Amendment privacy but do so for pur-

poses other than criminal investigation. Given

the range of activities to which CC has been

applied, there is a very real sense in which it can

be considered the constitutional law of commu-

nity policing.

Federal judge and legal scholar Debra Living-

ston has articulated two primary justifications for

decreased procedural protections in CC cases

(Livingston 1998). First, CC intrusions are

thought not to impose stigma upon the victim

because the police typically are not motivated

by criminal suspicion when engaging in the
intrusion. Second, many courts have concluded

that community caretaking activities are less

intrusive than investigative searches. During

investigative searches, the police search all loca-

tions specified in the warrant in which the evi-

dence may reasonably be found. The search

continues until the police locate the relevant

criminal evidence or determine it is not present.

By contrast, when engaging in intrusions justified

by CC, the police usually have no suspicion of

criminal activity and thus have no reason to pro-

actively search for criminal evidence.

Specifics of the Community Caretaking

Doctrine

The courts are divided on the requirements

imposed upon police officers when the CC doc-

trine applies. There are two primary camps.

One group of courts has interpreted CC as

independent of traditional Fourth Amendment

jurisprudence. On this view, CC intrusions are

not governed by the usual probable cause and

warrant requirements. Instead, a warrantless

intrusion justified by the CC doctrine is permitted

if the officer’s actions were reasonable given the

totality of the circumstances. For example, in

State v. Pinkard, 319 Wis. 2d 234 (2010),

a private citizen informed the police that two

persons were sleeping in a home next to cocaine

and other contraband and that the door to the

home was open. The police entered the home to

“make sure that the occupants . . . were not the

victims of any type of crime[,] that they weren’t

injured . . . and to safeguard any life or property in

the residence.” Upon entering the home, the

police seized drugs and other contraband in

plain view. The Supreme Court of Wisconsin

held that “the officers were engaged in a bona

fide community caretaker function and that the

community caretaker function was reasonably

exercised under the totality of the circum-

stances.” Similarly, in Wright v. State, 7S.W.3d

148, 151 (Tex. App. Ct. 1999), the court held that

a “police officer may stop [a car to] assist an

individual whom a reasonable person – given

the totality of the circumstances – would believe

is in need of help.” This post hoc reasonableness

test contrasts sharply with the traditional



Law of Community Policing and Public Order Policing 2825 L

L

categorical approach under the Fourth Amend-

ment. It is not, however, a complete anomaly.

The Supreme Court has, for example, applied

reasonableness tests to a range of police functions

that fall under the special needs exception, such

as searches of student property (New Jersey v.
T.L.O., 469 U.S. 325 (1984)) and highway road-

blocks (Delaware v. Prouse, 440 U.S. 648

(1979)).

A second group of courts, rather than

interpreting CC as an independent doctrine with

its own set of rules, have applied CC as an exten-

sion of the traditional exigent circumstances

exception to the warrant requirement. The exi-

gency exception extinguishes the warrant

requirement when one or more categorically

defined exigencies are satisfied (i.e., hot pursuit,

destruction of evidence); and it is not practical for

police to obtain a warrant. Importantly, under this

line of reasoning, the police must still demon-

strate probable cause. They are relieved only

from the requirement of obtaining a warrant.

Thus, some courts have held that the CC doctrine

does not permit warrantless Fourth Amendment

intrusions that lack probable cause (or reasonable

suspicion when appropriate). Nor do such courts

permit warrantless intrusions when police had

sufficient time to obtain a warrant but did not.

Courts have applied this interpretation of the CC

doctrine in a number of circumstances including

missing person cases (State v. Brideswell, 759

P.2d 1054 (Or. 1988); Commonwealth v. Bates,

548N.E. 2d 889 (Mass. 1990)) and responses to

home burglary calls (United States v. Erickson,

991F.2d 529 (9th Cir. 1993)).

Judge Livingston has argued that the first

interpretation of the CC doctrine is superior.

She writes, CC “does not fit within the central

assumptions [of traditional Fourth Amendment

theory]. The ‘reasonableness theory’ . . . can

better and more sensitively accommodate those

cases in which police officers have intruded on

private places principally to serve legitimate

community caretaking ends. Though the Court’s

‘special needs’ cases have been subject to legiti-

mate criticism, these cases in fact respond to the

plausible intuition that some intrusions on

privacy implicate a different set of social
practices than traditional law enforcement and

are sufficiently unlike law enforcement intrusions

so as to justify a distinct Fourth Amendment

approach. This same intuition, however, applies

to police intrusions to protect life and property or

to serve other important community caretaking

purposes” (Livingston 1998 at 261, 265).

In addition to these two primary interpreta-

tions of the CC doctrine, some courts have con-

ceptualized CC in terms of a third doctrine, the

“emergency doctrine.” Recently, the Supreme

Court defined the standard for the emergency

doctrine as follows: “police may enter a home

without a warrant when they have an objectively

reasonable basis for believing that an occupant is

seriously injured or imminently threated with

such injury”(Brigham City v. Stuart, 547 U.S.

398, 403 (2006)). John Decker discusses CC in

relation to the emergency doctrine extensively

(Decker 1999).

When Does the CC Doctrine Apply?

There are three key legal questions for courts to

answer when determining whether the CC doc-

trine applies in a particular case. First, what kind

of public interests and police objectives lay

within the scope of CC? Second, what happens

when CC objectives overlap with clear criminal

investigative objectives? Third, does CC apply to

private residences?

The Courts have provided some guidance on

the first question and, by implication, the second.

The United States Supreme Court in Cady v.
Dombrowski, 413 U.S. 433, 441 (1973), con-

cluded that the CC doctrine applies, at the very

least, to cases in which the police objective was

“totally divorced from the detection, investiga-

tion, or acquisition of evidence relating to the

violation of a criminal statute.” Following this

logic, lower courts have applied CC to a range

of police activities, such as responding to a leak

in a private home that may damage personal

property (United States v. Boyd, 407F.Supp. 693

(1976)), responding to a serious noise nuisance

(United States v. Rohrig, 98F.3d 1506, 1522 (6th

Cir. 1996)), responding to a missing person’s

claim (State v. Brideswell, 759 P2d 1054

(Or. 1988)), retrieving a police-issued firearm
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from a private automobile (Cady v. Dombrowski,
413 U.S. 433 (1973)), and assisting injured or

endangered persons (Wright v. State, 7S.W.3d

148 (Tex. App. Ct. 1999)). Collectively, case

law suggests that the CC doctrine applies to

three main categories of police functions: protec-

tion of public or private property, protection of

individual or community safety, and elimination

of public nuisance. Each of these categories, of

course, is an area ripe of potential for community

policing activity.

Note that the Dombrowski Court equivocated
on whether the CC doctrine applies when crimi-

nal investigative objectives also are present. The

reality is that even when such objectives are not

present at the outset of an engagement between

citizens and police when police are acting in

their community caretaking capacity, it is likely

that at some point the encounter may take on

a criminal investigative character. What to do in

such situations? The answer requires resolving

two sub-issues.

First, may an officer legally conduct a search

under the CC doctrine when his true subjective

intent is to investigate criminal activity? At least

one court has held that the CC doctrine can apply

even if the subjective purpose of the officer is

investigative in nature stating that “a court may

consider an officer’s subjective intent in evaluat-

ing whether the officer was acting as a bona fide

community caretaker; however, if the court con-

cludes that the officer has articulated an objec-

tively reasonable basis under the totality of the

circumstances for the community caretaker func-

tion, he has met the standard of acting as a bona

fide community caretaker, whose community

caretaker function is totally divorced from law

enforcement functions” (State v. Kramer, 759N.

W.2d 598 (Wisc. 2009)). In contrast, John Decker

insists that an “officer’s actions must be moti-

vated by an intent to aid or protect, rather than

to solve a crime” in order for the CC doctrine to

apply (Decker 1999). Decker then makes an argu-

ment similar to the Supreme Court’s reasoning in

Indianapolis v. Edmond, 531 U.S. 32 (2000).

There the Court invalidated a randomized check-

point utilizing dog sniffs of cars to detect drugs

because each sniff of a car was not motivated by
individualized suspicion and therefore lacked

probable cause.

The second sub-issue is this: given the almost

inevitable presence of some criminal/investiga-

tive purpose in a CC case, howmuch is too much?

Judge Livingston proposes that for the CC doc-

trine to apply, “a legitimate community caretak-

ing purpose [must have] clearly predominated

over any law enforcement purpose that was pre-

sent.” Moreover, the CC purpose must “consti-

tute an independent and substantial justification

for the intrusion” (Livingston 1998).

Finally, a live question among the courts is

whether the CC doctrine applies to private resi-

dences. The Supreme Court has never provided

specific guidance on this issue, although in a case

concerning police use of without a warrant of

a heat sensor outside of a home in an attempt to

detect increased thermal energy resulting from

growing marijuana plants indoors, the Court

seemingly has indicated that warrantless searches

of homes presumptively are invalid. The lower

federal courts are divided on the issue. Three

circuits permit the application of the CC doctrine

to homes, and four circuits (3rd, 7th, 9th, 10th) do

not (Marinos 2012). Commentator Mary

Naumann concludes that many state courts are

more lenient than the federal courts, and several

allow police to argue, when a citizen objects to an

intrusion, that their actions as public servants

were reasonable in the context of a balancing

test wherein an individual’s interest in privacy

or autonomy is balanced against the state’s inter-

est in having the police act as public servants

(Naumann 1999).

While the police can perform valuable and

useful service as community caretakers, the

potential danger of sanctioning this activity with-

out limits should be obvious. To the extent that

one believes that the Fourth Amendment’s indi-

vidualized suspicion required provides broad and

sturdy protection against invasions of individual

rights, then one should be skeptical of a doctrine

that not only relaxes the warrant requirement but

does not necessarily require even probable cause

alone to justify a police action (but see Harcourt

and Meares 2011). Thus, there is a risk that the

doctrine could be used as pretext for criminal
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investigation, providing police with a loophole

for getting around Fourth Amendment strictures.
L

Conclusion

In a world in which people increasingly believe

that police can and should play a large role in

producing public safety, there is an increasing

likelihood that police will utilize their discretion

to play a proactive rule with respect to the public

as opposed to a reactive one. Community polic-

ing as a philosophy presupposes this kind of

activity. However, the constitutional law that pro-

vides a framework for policing has largely

assumed that police act in a reactive investigatory

fashion activated by citizen complaints regarding

crime. The Supreme Court’s community caretak-

ing jurisprudence illustrates the dilemmas that

both law enforcers and private citizens face as

they attempt to navigate the realities of public

safety production in their neighborhoods against

the backdrop of a constitutional law that has been

for the last few decades very skeptical of police

discretion. Continued interplay among the judi-

cial, legislative, and executive branches and pub-

lic activism at the local level will be necessary to

work out the rules of engagement that are both

protective of individual rights while allowing

police enough flexibility to do the jobs as public

agents that their principals expect them to do on

their behalf.
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Overview

Crime is not distributed randomly across jurisdic-

tions but instead clusters geographically. As Eck

and Weisburd (1995, 12) note in their chapter on
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theories of crime and place, “Crime events are not

uniformly distributed, a fact known for over

a century. At every level of aggregation, some

geographic areas have less crime than others.”

This has been demonstrated historically at multi-

ple levels of geography (Weisburd et al. 2009a),

and it is a fact that is typically well recognized by

even private citizens, who may characterize some

locations or neighborhoods as “good” and others

as “bad.” What has received less empirical

attention until recently, however, is the strong

concentration of crime at particular small places

across cities. Places in this “micro” context are

specific locations within the larger social envi-

ronments of communities and neighborhoods

(Eck and Weisburd 1995). Recent studies

point to the potential theoretical and practical

benefits of focusing research on crime places. In

particular there has been a consistent finding that

crime is tightly concentrated at just a small num-

ber of micro places in a city. These places are

typically referred to as crime hot spots (Sherman

and Weisburd 1995). They represent small

geographic areas with high levels of criminal

activity (typically measured by crime incidents

or emergency calls for service) relative to other

places in the city. This microgeographic concep-

tion of place approaches the distribution of

crime with much smaller units of analysis than

the neighborhoods or communities that have

traditionally been of interest to criminologists

studying crime and place (Weisburd et al.

2009a).

In one of the pioneering studies in this area, for

example, Sherman et al. (1989) found that only

3.5 % of the addresses in Minneapolis, Minne-

sota, produced 50 % of all calls to the police in

a single year. Fifteen years later, in a retrospec-

tive longitudinal study in Seattle, Washington,

Weisburd et al. (2004) reported that between

4 % and 5 % of street segments in the city

accounted for 50 % of crime incidents for each

year over 14 years. These findings suggest that

a focus on “good” and “bad” neighborhoods mis-

ses an important part of the story (see Groff et al.

2010). The unit of interest in understanding the

distribution of crime should be much smaller in
scope. A very small proportion of places in a

jurisdiction are typically responsible for a sub-

stantial percentage of citywide crime.

The findings of remarkable concentrations of

crime at place raise a more general question about

the phenomenon of crime in cities. Is there some

general law that applies across cities that dictates

the general concentration of crime? This is the

question raised in a recent book by Weisburd

et al. (2012) entitled The Criminology of Place:

Street Segments and Our Understanding of the

Crime Problem. Studying crime at street

segments in Seattle, they found a remarkable

stability of crime concentrations each year over

a 16-year period. They argue that these data, as

well as prior studies showing similar concentra-

tions of crime for specific years in other cities

(e.g., see Pierce et al. 1988; Sherman et al. 1989),

suggest that crime concentrations at micro

places are relatively constant with about 5 % of

places producing about 50 % of crime in a city

each year.

The idea of a “law” of crime rates is not a new

one. Emile Durkheim raised this possibility more

than a century ago. Durkheim suggested that

crime was not indicative of pathology or illness

in society but at certain levels was simply

evidence of the normal functioning of communi-

ties (Durkheim 1893 [1964], 1895 [1964]). For

Durkheim, the idea of a normal level of crime

reinforced his theoretical position that crime

helped to define and solidify norms in society.

While Durkheim’s proposition regarding a

normal level of crime in society does not seem

to fit recent experience and is seldom discussed

by criminologists today, Weisburd et al. (2012)

argue that there is indeed a “normal level of

crime” in cities, but one that relates to the

concentration of crime at place and not to the

overall rate of crime. While the absolute levels

of crime in cities vary year to year, the extent of

crime concentrations remains similar. The idea of

a “law of crime concentrations” will be discussed

in more detail after first reviewing more thor-

oughly the empirical research suggesting that

crime is highly concentrated at micro units of

geography.
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Empirical Examples of the
Concentration of Crime

A number of studies over the past 20–30 years

have found that a relatively small number of

micro places are responsible for a significant pro-

portion of total crime in a city. One of the most

important early studies in this area was Sherman

et al.’s (1989) analysis of emergency calls for

service to addresses over a single year (December

1985–December 1986). Sherman et al. (1989)

found that only 3.3 % of the addresses in Minne-

apolis produced just over 50 % of all calls to the

police. If crime were randomly distributed across

the 115,000 addresses in Minneapolis, one would

not expect any places to have 15 or more calls in

a single year. Instead, Sherman and colleagues

(1989) found 3,841 such addresses, indicating

that crime is far more concentrated than would

be expected by chance. Pierce and colleagues

(1988) found almost identical results when exam-

ining crime call concentrations in Boston,

Massachusetts.

Weisburd et al. (1992) examined the distribu-

tion of crime in Minneapolis when aggregating

address level data for a subsequent year

(June 1987–June 1988) to crime hot spots of

about one street block in length. Examining blocks

with at least 20 hard crime (i.e., serious violent and

property crime) calls for service, they found

365 hot spots in the city, which represented about

2.5 % of Minneapolis’ street segments. These

streets accounted for 27.3 % of all hard crime

calls for service in the city. These streets also

accounted for 27.8 % of soft crime (i.e., disorder)

calls for service across the 1-year period. Overall

then, whether examining individual addresses or

clusters of high crime addresses, crime was highly

concentrated at a small number of places.

More recently, Weisburd, Telep, and Lawton

(in press) found high rates of concentration when

examining crime incidents in New York City in

2009 and 2010. About 77 % of total incidents

were geocoded to street segments. Approxi-

mately 52 % of the incidents on street segments

were found in the top 5 % of street segments both

years. Just under a quarter of crime incidents
were found at 1 % of the street segments. Similar

concentrations were found when examining

incidents geocoded to intersections. About half

of incidents at intersections were found at the

top 5 % of the intersections, while slightly more

than 20 % were found at the top 1 % of intersec-

tions. Between 55 % and 60 % of the street

segments and intersections each year had no

crime incidents.

Weisburd and Amran (forthcoming) found

similarly high rates of the concentration of

crime at place when examining crime incidents

at street segments in 2010 in Tel Aviv-Jaffa,

Israel. One quarter of all incidents were found at

just 0.9 % of the street segments in the city, and

50 % of incidents were located at about 4.5 % of

total street segments. About 60 % of street

segments in the city did not experience any

crime incidents in 2010. These findings

suggest the broad application of the “law of con-

centrations” for crime at place. Even in

a jurisdiction thousands of miles from the United

States, similar levels of crime concentration were

found.

Spelman (1995) offers some words of caution

about the use of cross-sectional data in analyzing

the concentration of crime at place (see Eck and

Weisburd 1995). He examined calls for service at

schools, public housing projects, subway stations,

and parks and playgrounds longitudinally in

Boston. He found evidence of a high degree of

stability of crime at the “worst” of these places

over a 3-year period. While the top 10 % of public

places in terms of crime were responsible for about

30 % of calls for service (see also Eck et al. 2000),

he notes that “Much of the concentration of crime

among locations is due to random and temporary

fluctuations that are beyond the power of the police

and the public to control reliably” (Spelman 1995,

142). Thus, even though many of the highest crime

places remained high crime, some of the change

over time reflected random variation, suggesting

the importance of longitudinal approaches to the

study of crime at place. Despite these cautions,

Spelman (1995) still advocated for efforts such as

community problem-solving to address underlying

problems at persistent high crime locations.
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More recently, two studies in Seattle have

examined the distribution of crime at street

segments using a much longer time series.

Weisburd et al. (2004) not only confirmed the

concentration of crime but also the stability

of such concentrations across a long time span.

Weisburd et al. (2004) examined street segments

in the city of Seattle from 1989 through 2002.

They found that 50 % of crime incidents over the

14-year period occurred at between 4 % and 5 %

of the street segments each year. This concentra-

tion was also very stable year to year.

Weisburd et al. (2012) updated and expanded

these analyses, examining crime incidents at

street segments in Seattle from 1989 to 2004.

They again found that crime was highly concen-

trated and these concentrations remained fairly

stable across the time period under study. They

found that each year 50 % of crime incidents

occurred on between 4.7 % and 6.1 % of street

segments (see Fig. 1). All crime was found on

around 60 % of street segments each year,

suggesting that about 40 % of street segments

recorded no crime each year in Seattle. The 247

highest crime street segments, about 1 % of the

total in Seattle, were responsible for over 23 % of

crime incidents across the 16-year period. Crime

was even more heavily concentrated when exam-

ining a smaller proportion of citywide crime. For

example, in the year 2000 in Seattle, just 11 street
segments out of over 24,000 in total were respon-

sible for 5 % of crime in the city, and only

31 streets produced over 10 % of the crime

incidents.

These strong crime concentrations remain

when focusing on specific types of offenders or

crimes. For example, Weisburd et al. (2009b)

examined the concentration of crime incidents

in which a juvenile was arrested in Seattle. They

found even stronger levels of concentration than

for crime incidents more generally. Less than 1%

of street segments were responsible for 50 % of

juvenile arrest incidents each year from 1989 to

2002. Only 86 street segments accounted for one

third of all official juvenile arrest incidents over

the 14-year period. As another example,

Weisburd and Mazerolle (2000) examined the

number of calls for service in 56 drug hot spots

in Jersey City, New Jersey, that made up about

4.4 % of the street segments and intersection in

the city. About half (47 %) of both narcotics

arrests and calls for service were found in these

hot spots, suggesting the strong concentration of

drug activity in Jersey City.

In Boston, Braga et al. (2010) found that just

4.8 % of the street segments were the site of

73.9 % of all gun assaults over a 29-year period.

Braga et al. (2011) also examined the concentra-

tion of robbery incidents at street segments and

intersections in Boston from 1980 to 2008.
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Each year, about 2 % of street units accounted for

50 % of the robbery incidents in the city. The top

52 street units, which represented just 0.18 % of

total units in the city, were responsible for 10,886

of the 135,276 robberies (8.0 %) over the 29-year

period. Commercial robberies are even more

highly concentrated than street robberies. From

1980 to 2008, just 1.3 % of street segments were

responsible for about half of commercial robber-

ies. In Minneapolis, Sherman et al. (1989) found

that the 54 addresses (about 0.047 % of the total

addresses in the city) that had at least ten calls for

service for public predatory crime (a combination

of robbery, auto theft, and rape) were responsible

for over 7.5 % of all such calls.

These trends for specific crime types are once

again consistent when looking at data from

outside the United States. Andreson and

Malleson (2011) examined the distribution of

calls for service for seven offense types in

Vancouver, Canada, in 1991, 1996, and 2001.

They found that for each crime type, 50 % of

calls were found on between about 1 % and 8 %

of street segments. Burglary showed the lowest

level of concentration, although in 2001, for

example, 50 % of burglary calls were on 7.61 %

of street segments and only 39.43 % of streets had

any burglary calls. Robbery was incredibly con-

centrated in Vancouver. In 2001, 50 % of robbery

calls were found on just 0.84% of street segments

in the city, and only 5.32 % of streets had any

robbery calls.

Sherman (1995) argues that such clustering of

crime at places is even greater than the concen-

tration of crime among individuals. Weisburd

et al. (2004) found that 5 % of streets produced

50 % of crime throughout the 14-year study

period. In Wolfgang et al.’s (1972) groundbreak-

ing Philadelphia, Philadelphia birth cohort study,

they found that 6 % of the cohort produced 50 %

of the offenses committed by the cohort. While

these statistics seem similar, 6 % of a city’s pop-

ulation is likely to yield thousands of targets,

while 5 % of street segments in a city like Seattle

is only around 1,500 places. And those places are

not “moving” targets for police since they stay

in the same place. This suggests that focusing

on places may be more efficient than focusing
on people (Weisburd and Telep 2010). As

Sherman (1995, 37), “Why aren’t we thinking

more about wheredunit, rather than just whodunit?”

Importantly, Weisburd and colleagues (2012)

also found that the micro place concentrations in

Seattle were not just proxies for neighborhood-

level effects (see also Groff et al. 2010). While

they did find some evidence of larger area effects

in their analyses and some clustering of high

crime streets, particularly in the Central Business

District, their overall conclusion was that there is

a great deal of street-by-street heterogeneity in

crime patterns. In other words, crime hot spots

can be found throughout the city, and so there is

a great deal of variability street-to-street within

both “good” and “bad” neighborhoods.
A Law of Crime Concentrations

These findings about the concentration of crime

are particularly interesting in light of Emile

Durkheim’s classic proposition that the level of

crime is stable in society or rather that there was

a “normal level” of crime in society. For Durk-

heim, this meant that crime was not necessarily

an indication of an illness or pathology in society

but rather that healthy societies would inevitably

have some normal level of crime. Crime waves

and crime drops in this context can be seen as the

result of some “abnormality” in a society that

results from crisis or dramatic social change.

Underlying Durkheim’s proposition was his

understanding of crime as a product of social

definition. Kai Erickson (1966) was to build

upon this idea in his classic study Wayward
Puritans, where he sought to show that the defi-

nition of crime had a social function. By defining

others as deviant, society can help draw the

boundaries between acceptable and unacceptable

conduct (see also Adler and Adler 2009).

Defining people as criminal in this sense serves

a function in defining the moral boundaries of

society. One can know the boundaries of accept-

able behavior by observing “deviants” who are

sanctioned for violating societal norms.

Crime rates over the last few decades

would seem to strongly contradict Durkheim’s
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conception of normal levels of crime in society.

Between 1973 and 1990, violent crime doubled,

and then in the 1990s, the USA experienced

a well-documented “crime drop” (Blumstein

and Wallman 2000). In the 1970s, Blumstein

and Cohen (1973) hypothesized that Durkheim’s

proposition could be applied to punishment in

America, where imprisonment rates had

remained static for a long period of time. But

recent dramatic increases in the US incarceration

rate in the 1980s and 1990s would seem

inconsistent with the normal crime or “normal

punishment” (Blumstein and Cohen 1973)

hypothesis.

Weisburd et al. (2012), however, take

a different approach to Durkheim’s theory and

instead argue that there is indeed a “normal” level

of crime in cities, but one that relates to the

concentration of crime at place and not to the

overall rate of crime. They claim that a different

proposition from Durkheim’s can be raised at this

juncture and should be examined in future stud-

ies. There appears to be a “law of concentrations”

of crime at place. The consistency of crime con-

centrations at micro places over time and across

geographic locations as diverse as Minneapolis,

Minnesota, and Tel Aviv-Jaffa, Israel, suggests

that there is some underlying social process push-

ing crime to certain levels of concentration in

modern cities.

What might lead to this stability? It is impor-

tant to note at the outset that the concentration of

crime follows patterns of concentration in many

other areas of scientific inquiry (e.g., see Eck

et al. 2007; Koch 1999; Sherman 2007). Joseph

Moses Juran (1951) first noted this concentration

in looking at economic activities, coining the

phrase “the vital few and the trivial many.”

Juran sought to emphasize to managers that they

should focus on the small number of events or

cases that produce the majority of relevant busi-

ness activities, for example, the small number of

defects that cause most complaints about prod-

ucts or the small number of clients that are

responsible for a majority of revenue. Juran

termed this phenomenon the “Pareto Principal”

after Vilfredo Pareto (1909), who first brought

attention to what is sometimes referred to as the
80-20 rule (see Koch 1999). Pareto observed that

a number of distributions seem to follow this

specific pattern of concentration. For example,

in studying land ownership in Italy, he found

that 80 % of the land was controlled by just

20 % of the population. He also observed that

20 % of the pea pods in his garden produced 80 %

of the peas. The 80-20 rule is generally seen only

as an approximation, but it applies fairly well to

Weisburd et al.’s (2012) data in Seattle. Eighty

percent of the crime incidents each year were

found on between 19 % and 23 % of the street

segments. Of course, the question remains, what

leads to the tremendous concentration and stabil-

ity of crime at microgeographic places over time?

In their discussion of the concentration of

crime at facilities, Eck and colleagues (2007)

discuss how crime follows the J-curve pattern

found in a number of other phenomena. As they

describe, “To reveal a J-curve, the number of

crimes in a given time period at each facility

needs to be known, and then the facilities ranked

from those with the most crimes to those with the

fewest. If a bar chart of the crime frequency is

drawn, a few facilities at the left end of this

distribution will have many crimes, but as one

moves to the right there will be a steep drop-off in

crimes that flattens out at a very few or no crimes

for the majority of the facilities. The resulting

graph resembles a reclining J” (Eck et al. 2007,

228). The words “micro place” can easily be

substituted for “facilities.”

They point to five potential reasons why crime

might be concentrated at particular facilities,

which are relevant to consider when understand-

ing the concentration of crime at micro places.

The first was noted above; some portion of the

concentration can be explained by random varia-

tion. That is, some hot spots of crime would likely

cool off without any intervention. Random

variation, however, is not the whole story, as

Weisburd et al. (2012) demonstrated by showing

that the hottest street segments in Seattle

remained high crime throughout the 16-year

study period. A second explanation is changes

in reporting processes. If the police changed

their crime incident reporting protocols, for

example, this could have some impact on the
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level and concentration of crime, although again

this does not explain the stability of concentration

in Seattle, which experienced no major change in

reporting patterns from 1989 to 2004.

The last three potential explanations focus

on the characteristics of particular facilities

(or places). Eck and colleagues (2007) point to

offenders, targets, and place management as

potential reasons why some facilities may be

riskier than others. Some places may be crime

attractors if they tempt potential offenders with

rampant opportunities for criminal activity.

Places can also be rich in targets and be crime

generators. Finally, poor place management

(i.e., a lack of supervision and guardianship) can

be a crime enabler. Examining the characteristics

of places was the focus of Weisburd et al.’s

(2012) research in Seattle, and they demonstrated

that crime opportunity factors play a key role in

explaining the concentration of crime in hot

spots. These factors are important for understand-

ing why some places become hot spots, but they

do not necessarily explain why such a small

number of hot spots are responsible for such

a high percentage of crime citywide.

Can Durkheim’s initial insights also be used to

consider possible reasons for this law of concen-

trations of crime at place? Following Durkheim

and other theorists that built on his work, one

would look to the role of crime at place in defin-

ing normative boundaries in society. In this case,

it could be argued that a certain number of places

in the city with severe crime problems serve as

lessons for the city more generally. This would fit

well with the finding by Weisburd et al. (2012)

that crime hot spots are found throughout the city.

Accordingly, everyone would have direct

visceral experiences with the “bad places” in the

city, and perhaps that serves to define the “moral

boundaries” of place for individuals. The normal

level of crime concentrations in this context

would relate to the proportion of problem places

that are needed to bring the lessons of moral

boundaries to the city’s residents.

Another possible explanation for a law of con-

centrations comes from the concentration of other

characteristics of places in the city. For example,

Weisburd et al. (2012) note that the concentration
of bus stops or number of public facilities, like

crime, stays relatively stable over long periods.

Perhaps the law of concentrations of crime is

related to the overall distribution of social and

environmental characteristics of places in cities.

Does the stability of patterns of business and

employment in a city, for example, reflect more

general patterns of concentration that are related

to the growth and development of urban areas?

Cities regulate such concentrations, by defining

commercial, business, and industrial use of prop-

erty. Perhaps the normal concentrations of crime

are simply a reflection of the normal concentra-

tions of other social activities in the city. The law

of concentrations of crime at place may simply be

a reflection of a more general law of the stability

of concentrations of specific aspects of social and

economic life in the city, as discussed above with

Juran’s (1951) notion of the Pareto Principle.

But this brings the discussion back to

Durkheim, because crime is a social phenomenon

and its tolerance is a social construct. Is society

willing to tolerate crime at only a certain propor-

tion of the landscape of a city? Is the law of

concentrations a result of the boundaries of crime

at place that citizens are willing to tolerate? Will

people become worried and call for action when

crime hot spots increase beyond a specific propor-

tion of places in the city, and will they become

more lax when the concentrations are below that

level? Certainly, this law of concentrations needs

to be studied across other metropolitan centers

around the world to see how widely it applies.

More generally, it is time for scholars to explore

more directly the explanation for the law of con-

centrations of crime trends at micro places. In the

spatial context, scholars should explore both social

and environmental characteristics of street seg-

ments that are important to understanding the con-

centration of crime at place.
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Overview

The law of interrogation in the United States is

largely a product of United States Supreme Court

cases interpreting the United States Constitution.

Three parts of the Constitution regulate interro-

gation practices. The most obvious regulation is

found in the Fifth Amendment right not to be

compelled to incriminate oneself. The United

States Supreme Court also found in the Due

Process Clause of the Fifth and Fourteenth

Amendments a right not to be coerced into

confessing. The Court read the Sixth Amendment

right to the assistance of counsel to offer protec-

tion against interrogation in some circumstances.

Each of these rights provides a slightly different

protection, but together they seek to ensure that

a suspect makes an uncoerced decision about

whether to confess and has the assistance of

a lawyer when desired.
Due Process Requirement that
Confessions Be Voluntary

The Court’s due process analysis initially drew

heavily on the English common law. As far back

as the late seventeenth century, English judges

were skeptical of confessions that were

influenced by threats or promises of favor. By

1788, the leading technical treatise of English

law reported that the law of confessions refused

to admit statements obtained “by the flattery of
hope, or by the impressions of fear, however

slightly the emotions may be implanted . . . for

the law will not suffer a prisoner to be made the

deluded instrument of his own conviction”

(Hawkins 1788). Confessions taken under those

conditions were later referred to as “involuntary.”

The core notion of “involuntary” follows the

English common law, with “flattery of hope”

understood as promises of benefit and “impres-

sions of fear” understood to be threats. In the

infamous case of Brown v. Mississippi, 1936,

for example, the United States Supreme Court

held that the Fourteenth Amendment Due Process

Clause forbids the use of confessions that are

produced by brutal beatings and threats that the

torture would continue. The Court held in several

cases that threats made the confessions involun-

tary even where there was no torture. In Payne v.
Arkansas, 1958, the chief of police said that he

would probably be able to protect the suspect

from the mob outside if he told the truth about

what happened. In Lynum v. Illinois, 1963, the

police told the suspect that she would lose cus-

tody of her children if she did not “cooperate”

with them. In Arizona v. Fulminante, 1991,

a government informant promised to protect the

suspect from violent reprisals from other pris-

oners but only if the suspect told the truth about

raping and murdering his stepdaughter.

The Supreme Court also applied the term

“involuntary” to confessions that did not include

classic examples of threats or promises of bene-

fits. One way to describe the Court’s involuntari-

ness doctrine as it evolved is that it serves “a

complex of values . . .; which, by way of conve-

nient shorthand, this Court terms involuntary, and

the role played by each in any situation varies

according to the particular circumstances of the

case” Blackburn v. Alabama, 1961. In its more

than 40 involuntary confessions cases, the Court

has expressed concern about unreliable confes-

sions, about protecting the will of the suspect, and

about morally offensive police conduct.

For example, Ashcraft v. Tennessee, 1944,

held that 36 h of nonstop questioning made the

defendant’s confession involuntary, even though

police made no threats or promises, because

the questioning deprived him of the “mental

http://dx.doi.org/10.1007/978-1-4614-5690-2_100387
http://dx.doi.org/10.1007/978-1-4614-5690-2_100502
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freedom” to decide whether to answer. Townsend
v. Sain, 1963, reached the same result under

a mental freedom theory when the police gave

the suspect a drug that functioned as a form of

truth serum. In Spano v. New York, 1959, a com-

bination of factors rendered the confession invol-

untary. First, the suspect was “emotionally

unstable and maladjusted.” Police also repeatedly

refused his requests for counsel and told him,

falsely, that if he did not confess, his police offi-

cer friend might lose his job. The Court held that

this combination of factors made the suspect’s

confession involuntary, in part because the police

conduct was itself outside the law and thus mor-

ally offensive. InMalinski v. New York, 1945, the
police strip-searched the suspect, gave him

a blanket, and interrogated him while he was

naked in an effort, the prosecutor said, “to humil-

iate him.” The Court held the confession invol-

untary even though the interrogation was

relatively brief.

Cases involving threats and promises of favor

have traditionally raised issues about the reliabil-

ity of the confession. Brutal torture, such as was

used in Brown v. Mississippi, 1936, is as likely to

produce a false confession as a true one. But in

1986, the Court held that the unreliability of

a confession, standing alone, is not relevant to

whether the Due Process Clause has been vio-

lated. Colorado v. Connelly, 1986, held that as

long as the confession is not coerced or com-

pelled by state actors, its reliability is completely

a matter of state law. DNA evidence has recently

made plain that police methods well short of

torture can produce false confessions that are

used to convict innocent defendants. These

DNA exonerations have caused courts to focus

on police deception and trickery – for example,

lies about evidence – used to obtain confessions.

The underlying notion is that if the police

make the case against the innocent suspect look

hopeless, he might falsely confess to some

lesser involvement to escape the most severe

punishment.

Police have long relied on deception during

interrogation; in the famous case of Miranda v.

Arizona, 1966, the Court noted a police strategy
in which someone pretending to be an eyewitness

would pick the suspect out of a lineup. Other

deceptive techniques include fake lie detector

results, fake tests that “prove” the suspect had

recently fired a gun, lying about the suspect’s

fingerprints being at the scene of the crime, and

lying about the existence of eyewitnesses. The

issue that courts must address in deception cases

is whether police techniques, either alone or in

conjunction with other high-pressure interroga-

tion strategies, render a subsequent confession

involuntary. This might be true because the tech-

nique overbore the suspect’s will, was a morally

offensive police technique, or created too high

a risk that an innocent suspect might confess

falsely. American courts have generally permit-

ted the use of confessions obtained by deception,

while sometimes condemning the police conduct,

on the ground that an innocent suspect would

know that the evidence was false and could resist

the temptation to confess.

But there are limits beyond which police may

not go. A New Jersey Court held that it violated

due process to play an audiotape of a fake eye-

witness who claimed to have seen the shooting

and identified the suspect as the shooter (State v.

Patton, N.J. Superior Court, Appellate Division

2003). In Cayward v. Florida, Florida District

Court of Appeal, 1989, the police showed the

suspect two official reports that “proved” that

his semen was found on the rape/murder victim.

“One false report was prepared on stationery of

the Florida Department of Criminal Law

Enforcement; another was prepared on stationery

of Life Codes, Inc., a testing organization.” The

Florida Court held that the use of manufactured

documents crossed the line between permissible

and impermissible deception.

As the cases discussed to this point suggest,

the voluntariness test was difficult to apply. There

are many factors to consider. More fundamen-

tally, the inquiry itself is hopelessly indetermi-

nate. Absent the kind of torture in Brown or overt

threats of severe harm, it is not obvious whether

a suspect answers police questions because it is

his will to answer or because the police have

overcome his volition. These difficulties led the
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Supreme Court, and all the state courts of appeal,

to review many state court decisions, each with

unique facts.

When 1966 dawned, the Court realized that it

needed a confession rule that made the volition

inquiry easier and thus could be applied more

mechanically than the voluntariness test.
L

Miranda v. Arizona’s Requirement of
Free Choice

In Miranda, 1966, the Court turned to the Fifth

Amendment right not to be compelled to be

a witness against oneself, often called the privi-

lege against compelled self-incrimination. While

freedom from compulsion seems roughly the

same as freedom from forces that produce invol-

untary confessions, the five-justice majority in

Miranda read the privilege to guarantee that sus-

pects who answer police questions have to make

a “free choice.” Noting that little is known about

what actually goes on in police interrogation

rooms, the Court drew from textbook examples

of police interrogation strategies, such as lying

about the evidence against the suspect and dis-

couraging him from remaining silent or asking

for a lawyer. The Court sketched the history

of the privilege against compelled self-

incrimination, emphasizing its role in protecting

the mental freedom to decide whether to cooper-

ate with the State when it is seeking evidence of

crime. From all of this, the Court concluded that

the atmosphere of custodial police interrogation

was inherently compelling. Thus, the Court held

that all statements made in response to custodial

police interrogation are compelled unless steps

are taken to ameliorate the compulsion of the

interrogation. Otherwise, the suspect could not

make a “free choice” whether to answer police

questions.

Though the Court left the door open for the

states and Congress to come up with another way

to ameliorate the inherent compulsion of police

interrogation, it held that in the absence of an

equally effective remedy, the Constitution required

the famous Miranda warnings. Suspects must be
told that that they have a right to remain silent, that

anything they say will be used against them in

court, that they have a right to counsel, and that if

they cannot afford counsel, a lawyer will be

appointed at no cost to them. If a suspect answers

questions after being told that he has these rights,

answering might be his free choice. If so, the vol-

untariness question would, in a sense, answer itself

in aMiranda world.
Most observers thought that Miranda would

reduce the incidence of incriminating statements,

perhaps drastically. While innocent suspects

have an incentive to answer questions and explain

why the police have arrested the wrong person,

a guilty suspect’s most rational course of action is

to exercise the right to silence and to counsel. In

the immediate wake of Miranda, some police

officials, including the police chief of Los

Angeles, accused the Court of trying to “end the

use of confessions in convicting criminals”

(Baker 1983).

Though the precise effect of Miranda on the

confession rate is yet unknown, there is wide-

spread agreement that at least 80 % of suspects

waive theirMiranda rights and consent to answer

police questions, very often incriminating them-

selves. Although the Miranda Court said that the

State had a “heavy burden” to prove the volun-

tariness of aMirandawaiver, later cases held that

these waivers may be implied (from the actions or

the words of the suspect) rather than explicit

(North Carolina v. Butler 1979). Moreover, the

Court recently held that “a suspect who has

received and understood the Miranda warnings,

and has not invoked his Miranda rights, waives

the right to remain silent by making an uncoerced

statement to the police” (Berghuis v. Thomkins

2010). When suspects waive Miranda (whether

implicitly or explicitly), its protections typically

play no role in mitigating the process or outcome

of the subsequent interrogation. In almost all

cases, the only protection available afterMiranda
has been waived is the protection against invol-

untary confessions, the very protection that

Miranda was designed to supplement. Once

waived, Miranda neither regulates nor restricts

psychologically manipulative or deceptive
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interrogation techniques, hostile or overbearing

questioning styles, lengthy interrogation and con-

finement, or any of the many stressful conditions

of modern accusatorial police interrogation. The

leading police interrogation manuals continue to

encourage some of the very same deceptive prac-

tices that were condemned in the Miranda

opinion.

It seems likely that suspects who waive

Miranda are responding to police pressure but

that they also, at some level, may want to talk to

police, to tell their side of the story, and to per-

suade the police that they should be released from

custody. David Simon observed the Baltimore

Homicide Department for a year. He concluded

that every suspect who faces interrogation ima-

gines a “small open window” that is “the escape

hatch, the Out” (Simon 1991). Every suspect who

“opens his mouth during an interrogation . . .

envisions himself parrying questions with the

right combination of alibi and excuse” and then

“crawling out the window to go home and sleep

in his own bed.” Thus, it seems that suspects

waive theirMiranda rights at least in part because
they often want to talk to police. In most cases, of

course, talking to police is a supremely irrational

act. As David Simon imagines a detective’s

reflections: “[E]ven after all these years working

homicides, there is still a small part of him that

finds it completely mystifying that anyone utters

a single word in a police interrogation.” After all,

“what do homicide detectives do for a living?

Yeah, you got it, bunk. And what did you do

tonight? You murdered someone.”

However irrational it is for guilty suspects to

talk to police, waiver is surprisingly easy to

obtain. Police can also avoidMiranda protections

because they do not apply to a substantial amount

of police questioning. The warnings are required

only when police engage in custodial interroga-

tion, and police are free to engage in persistent,

marathon questioning – for hours on end with no

warnings – as long as they do not take the suspect

into custody. Police often tell the suspect that he

is not under arrest, to create a noncustodial situ-

ation, and then suggest that it is in his best inter-

ests to cooperate with them. Any reluctance to
answer questions can be met with reassurances

that he is not under arrest and that police just want

to get his side of the story. Technically, the sus-

pect is not in custody in this situation, and police

interrogation without warnings is completely

legal. In 1977, Justice Marshall urged the Court

to expandMiranda to include coercive interroga-

tions where technical custody was absent,

arguing that while Miranda was initially limited

to custodial interrogation, the “rationale of

Miranda . . . is not so easily cabined” (Oregon v.

Mathiason 1977, Marshall, J., dissenting). But by

1977, the Court had settled on a course intended

to keep Miranda from interfering with what it

viewed as legitimate police interrogation.

In addition to the ease of proving waiver and

the limitation of Miranda to custodial interroga-

tion, four doctrines now permit the State to ben-

efit from evidence learned from a violation of

Miranda. The Court first created a “public safety”

exception that permits police to question without

warnings if the officer reasonably believes it is

necessary to protect the public safety (New York

v. Quarles 1984). There, police arrested a suspect
in a supermarket; they expected him to be armed

but his shoulder holster was empty. One officer

asked where the gun was, and the Court allowed

the State to use his answer on the ground that the

officer had an obligation to find the gun and

protect the public. A later doctrine that ignores

police failure to comply with Miranda is that

physical evidence found as a result of

a Miranda violation can be introduced into evi-

dence (United States v. Patane 2004). Thus, in

the supermarket case, the State could have used

the gun itself as evidence even without a public

safety exception.

Evidence is also admissible despite a violation

of Miranda when police succeed in remedying

the violation. In most cases, police are permitted

to remedy a failure to warn by providing warn-

ings later even if the suspect has already made an

incriminating statement. Thus, if the suspect

makes an incriminating admission in his parents’

home without warnings and it turns out that this is

a violation of Miranda, giving warnings later at

the police station will permit a second confession
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to be admissible (Oregon v. Elstad 1985). Elstad
would not apply, however, if the police had inten-

tionally withheld warnings in the hope that the

suspect would confess and then repeat the con-

fession after the warnings are given (Missouri v.

Seibert 2004).
A fourth area where statements taken in vio-

lation of Miranda can still be used is in

impeaching the credibility of a defendant who

testifies (Harris v. New York 1971). For example,

if a defendant testifies that he has never sold

narcotics, his statement to police admitting

a sale can be introduced to suggest that he is not

testifying truthfully, even though the statement

was taken in violation ofMiranda. The jury will
be instructed not to consider the statement as

evidence of guilt but only as to the defendant’s

credibility. Conventional wisdom is that juries

would have a difficult time ignoring an

admission of criminal behavior on the issue of

guilt. At least a few police departments have

advised officers to be willing to violateMiranda

because the statements will always be available

to impeach the defendant’s testimony, a threat

that seems likely to deter defendants from

testifying.

In sum, the kind of robust guarantee of a “free

choice” to decide whether to answer police ques-

tions probably intended by Miranda does not

seem to exist. The most frequent loss ofMiranda
protections is through waiver, which leaves sus-

pects facing police interrogators with nothing to

protect them from zealous interrogation beyond

the vague due process prohibition of involuntary

statements. Moreover, in a Miranda world, the

suspect’s agreement to talk to police in effect

creates a kind of soft presumption that statements

made later in the interrogation must be voluntary.

The choice to talk to police was, superficially at

least, a free choice. And the suspect was told that

he did not have to answer questions. Thus,

answering questions an hour, or 2, or 30 h, later

seems to be clothed in voluntariness. As Justice

Souter noted in 2004: “[G]iving the warnings and

getting a waiver has generally produced a virtual

ticket of admissibility; maintaining that a

statement is involuntary even though given after
warnings and voluntary waiver of rights requires

unusual stamina, and litigation over voluntari-

ness tends to end with the finding of a valid

waiver” (Missouri v. Seibert 2004 (plurality)).

Moreover, there is no right to warnings when

the intense questioning takes place in

a noncustodial situation. And, finally, even if

Miranda is violated, four doctrines permit the

State to use statements and physical evidence in

any event.
Right to Counsel

Two years prior to Miranda, the Court held in

Massiah v. United States (1964) that indicted

defendants have a Sixth Amendment right to

counsel when government actors are seeking to

elicit incriminating statements. Thus, the govern-

ment violatedMassiah’s Sixth Amendment rights

when it used an informant to elicit statements

from him after he was indicted. Massiah did not

know that he was speaking to a government infor-

mant and thus there was no issue of waiver of the

right to counsel. Waiver first arose in Brewer v.

Williams (1978). The Court acknowledged that

indicted defendants could waive their Massiah
right to counsel but, on the facts of Brewer, the

Court held that the state had failed to prove

waiver.

The Court did not address how to prove waiver

of the Massiah right to counsel until 1988. In

Patterson v. Illinois (1988), the Court held that

when an indicted defendant waived his Miranda

right to counsel, he had simultaneously waived

his Massiah right to counsel. This followed, the

Court held, even though the two rights have

different textual homes – Massiah the Sixth

Amendment and Miranda the Fifth Amendment

self-incrimination clause – and even though indict-

ment is the beginning of the adversary criminal

process. Like Miranda, the vote was 5-4. The

dissent argued that the Sixth Amendment right to

counsel carries with it duties and responsibilities

that go beyond advice about answering questions,

but the majority said that the issue was the useful-

ness of a lawyer in the particular proceeding. In the
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context of interrogation, Miranda provides the

measure of the usefulness of a lawyer.

One issue left undecided by Patterson was

whether it matters if a judge has appointed

a lawyer during a pretrial, and post-indictment,

proceeding before police seek aMiranda waiver.
Would a waiver of Miranda also waive Massiah

when the indicted defendant is actually

represented by counsel? Continuing a string of

5-4 decisions, the Court in Montejo v. Louisiana

(2009) held thatMiranda continues to provide the

measure of a usefulness of a lawyer even if the

defendant is formally represented by counsel.

Thus, a waiver ofMiranda is a waiver ofMassiah

whether or not the indicted defendant is

represented by counsel.

In sum, Massiah provides indicted defendants

with a right not to have incriminating statements

elicited surreptitiously – the actual facts of the

Massiah case – but it is not clear that theMassiah

right to counsel adds anything to the Miranda
right to counsel when police seek to interrogate

indicted defendants.

Conclusion

The law of custodial police interrogation in 2012

begins with Miranda. Suspects who have been

indicted also have a Massiah Sixth Amendment

right to counsel. But as most suspects waive

Miranda, and thus also waive Massiah, the real

story continues to be the voluntariness test that

has been evolving in Anglo-American law since

the late seventeenth century. Nonetheless,

Miranda continues to exert an enormous influ-

ence on the law of interrogation. Unlike the

vague, subjective, and indeterminate due process

test, Miranda provides police interrogators an

easily administered procedure that is clear and

whose outcomes are predictable. Its clarity and

predictability are of great benefit to prosecutors

and judges. In addition, Miranda has contributed

to a civilizing of police behavior generally and

to the professionalism of the interrogation pro-

cess. It also serves symbolic and educational

functions. It has increased popular awareness of

the right not to answer police questions and of the

right to counsel, so much so that the Rehnquist

Court in 2000 concluded that Miranda has
“become embedded in routine police practice

to the point where the warnings have become

part of our national culture” (Dickerson v. United
States 2000).
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Overview

In the United States, all governmental law

enforcement agents, whether federal, state, or

local, must comply with the Fourth Amendment’s

search and seizure requirements. Unfortunately,

those requirements are often unclear, and there is

no consensus about the analytical method for

determining them. One option is historical analy-

sis, and the United States Supreme Court has

increasingly employed it. However, there are

significant differences between the law of police

searches today and what existed at the nation’s

founding, and even the Court itself has resisted

the consequences of more fully returning to

a historical model. This resistance results from

one of the great challenges in Fourth Amendment

law, which is how to balance conflicting and likely

irreconcilable imperatives, such as retaining

a historical model in light of social, cultural, and

technological change, or limiting governmental

discretion or power in a time of increased interest

in preventative policing and searching.

This entry covers only that part of Fourth

Amendment law that applies to governmental

agents engaging in search and seizure activity for

traditional criminal law enforcement purposes.

For ease of reference, such agents will be referred

to as “law enforcement” or simply as “police.”
Main Text

Fourth Amendment law as we know it today did

not exist for the first century of our nation’s

existence, despite that search and seizure issues

have been at the forefront of public concerns

since colonial times. It was not until Ex Parte
Jackson, 96 U.S. 727 (1877), that the Supreme

Court considered the Fourth Amendment in

a substantive (albeit brief) way, and the Court
did not significantly discuss it until Boyd v.
United States, 116 U.S. 616 (1886). During the

preceding period, search and seizure issues were

litigated through common law trespass claims,

and partly for this reason, the Fourth Amendment

came to be viewed through a property law lens.

As for the scope of its protection, for most of

our nation’s history, the Fourth Amendment

bound only the federal government. This is

because the Bill of Rights, of which the Fourth

Amendment is a part, was originally understood to

limit only federal power. During this period, the

Fourth Amendment was technically inapplicable

to non-federal actors, such as state or local police,

whose actions were constrained only by state and

local law. The reason why the Fourth Amendment

applies to state and local police today is that the

Supreme Court, in the mid-1900s, ruled that the

Fourteenth Amendment’s Due Process clause

made the Fourth Amendment binding against the

states (Mapp v. Ohio, 367 U.S. 643, 1961;Wolf v.
Colorado, 338 U.S. 25, 1949).

The Fourth Amendment did not become an

active subject of Supreme Court litigation until

Prohibition, which had resulted in a large expan-

sion in both federal law enforcement and its search

and seizure efforts. Even then, the property-based

focus persisted, despite the pressure that techno-

logical change was exerting on the jurisprudence.

InOlmstead v. United States, 277 U.S. 438 (1928),
for example, the Court rejected a Fourth Amend-

ment challenge to the wiretapping of telephone

conversations, emphasizing that the wiretapping

was accomplished “without trespass upon any

property of the defendants.”

As time and technology advanced, however,

concerns about the government’s investigatory

and surveillance powers continued to increase,

to the point where the Supreme Court finally

expressed dissatisfaction with the property

model and introduced a privacy model in Katz

v. United States, 389 U.S. 347 (1967), which held
that electronic eavesdropping from the exterior of

a telephone booth constituted a search subject to

Fourth Amendment protections. Since then,

Katz and its privacy model have served as the

touchstones for all Fourth Amendment law.

This dominance, however, may be ending.
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Recently, inUnited States v. Jones, 132 S. Ct. 945
(2012), the Court clarified that both a privacy

model and a property-centric trespass model are

available bases upon which to claim Fourth

Amendment rights.

In addition to the privacy/property dichotomy,

the other debate that has strongly influenced Fourth

Amendment jurisprudence concerns the relation-

ship between its two clauses, the Reasonableness

and Warrant Clauses. Through the 1960s and into

the 1970s, the Court often engaged in Warrant

Clause-primacy, in which reasonableness under

the opening clause was determined in light of

whether a valid warrant had been obtained. This

approach underlies the ubiquitous formulation that

searches and seizures are per se unreasonable when

unsupported by a valid warrant, except in certain

carefully limited exceptions. Starting in the 1980s,

this approach has tended to give way to Reason-

ableness Clause-primacy, in which the ultimate

touchstone of Fourth Amendment constitutionality

is whether the governmental conduct at issue was

reasonable. Under this view, the ultimate question

of reasonableness need not, and indeed often is not,

determined in light of whether law enforcement

had obtained a valid warrant, and the Warrant

Clause’s function is simply to set forth the consti-

tutional minima for obtaining a warrant, while

saying nothing about when warrants are actually

required. Increasingly, the Supreme Court has set-

tled into the pattern of generally judging the con-

stitutionality of criminal searches under the

Warrant Clause, and that of civil searches by ref-

erence to the Reasonableness Clause.

Fourth Amendment jurisprudence in general,

and that part which governs police searches spe-

cifically, is often criticized for lacking coherence.

A great deal of that criticism stems from dis-

agreement among Supreme Court justices about

whether to apply a privacy or property model,

whether to proceed from Reasonableness Clause

primacy or Warrant Clause primacy, and from

disputes about how to do so once those choices

are made. One evident dynamic is that Warrant

Clause-primacy has often resulted in increasing

Fourth Amendment protections from governmen-

tal searches – and concomitantly greater restric-

tions on police search power – both on a
substantive basis and because it results in clearer

standards against which to gain suppression of

evidence. A challenge to moving toward a

Reasonableness Clause approach is assuring a

sufficiently high threshold of protections against

governmental searches and seizures and assuring

sufficient coherence and predictability in the

jurisprudence so that it amounts to more than

merely the subjective reaction of the judicial offi-

cer reviewing a given Fourth Amendment issue.
Fundamentals

The Fourth Amendment’s text explicitly men-

tions both searches and seizures. But the Fourth

Amendment does not cover all searches and sei-

zures, only those performed by governmental

actors – such as all police searches – or by private

actors but in mere acquiescence to governmental

authority. Thus, for example, a spouse or landlord

acting in a voluntary, private capacity is free to

engage in search and seizure behavior that would

violate the Fourth Amendment had it been

engaged in by police and then share the results

with police. That person’s conduct might violate

some other body of law, such as tort law, but it

will not amount to a Fourth Amendment violation

because it is private, not governmental, conduct.

The next issue in any Fourth Amendment

challenge to police conduct is whether it amounts

to a “search” or “seizure” covered by the Fourth

Amendment. There are two search tests. Katz is
ubiquitously understood as having established

a two-factor privacy test for a search: a Fourth

Amendment search occurs only if the target had

(1) an actual, subjective privacy expectation and

(2) an objective privacy expectation that society

accepts as reasonable. Recently, Jones engaged

in a historical analysis to clarify that an alternate,

property-based search test continues to exist as

well: a Fourth Amendment search occurs when

(1) government physically trespasses (2) for the

purpose of collecting information (3) upon an

enumerated Fourth Amendment item (i.e., “per-

sons, houses, papers, and effects”). Either Katz’s

privacy-based search test or Jones’s property-

based one or both may be invoked when seeking
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Fourth Amendment protection. (When property

is involved, the seizure standard is whether gov-

ernment has meaningfully interfered with

a possessory interest (Soldal v. Cook County,

506 U.S. 56, 1992). Numerous seizure standards

exist with regard to the detention of persons, e.g.,

United States v. Drayton, 536 U.S. 194 (2002);

United States v. Mendenhall, 446 U.S. 544

(1980); Terry v. Ohio, 392 U.S. 1 (1968). Because
this entry is devoted to police searches, it will not

consider seizures in any detail.)

Once it has been established that a Fourth

Amendment “search” has occurred, the next

question to be determined is what conditions the

Fourth Amendment imposes for the search to be

constitutional. It is at this stage that a great deal of

complexity and ambiguity exists in Fourth

Amendment jurisprudence.

Many police searches are assessed under the

Warrant Clause. Consequently, often, the next

inquiry is whether a valid search warrant was

obtained and, if not, whether a valid exception

to a warrant requirement existed. The Fourth

Amendment’s text imposes only three require-

ments for a valid warrant: (1) probable cause,

(2) particularity, and (3) oath or affirmation. Of

these, most commonly disputed is whether prob-

able cause existed, though such challenges have

been less likely to succeed since Illinois v. Gates,

462 U.S. 213 (1983), because it imposed

a practical, commonsense, nontechnical totality-

of-the-circumstances test. To a lesser extent, par-

ticularity is also sometimes disputed. Though not

explicitly specified in the Fourth Amendment, the

Supreme Court has also imposed a judicial

preclearance requirement for warrants. It man-

dates that police, when applying for a search war-

rant, explain the factual basis upon which

probable cause is claimed to exist such that

a neutral and detached magistrate can make an

independent determination of whether it, as well

as the particularity requirement, is satisfied prior

to issuing the warrant (Lo-Ji Sales, Inc. v. New

York, 442 U.S. 319, 1979; Giordenello v. United

States, 357 U.S. 480, 1958; Nathanson v. United
States, 290 U.S. 41, 1933; Byars v. United States,

273 U.S. 28, 1927). Search warrants can also be

subject to other, nonconstitutional requirements,
like those in Federal Rule of Criminal Procedure

41, or in relevant statutes such as those that apply

to certain forms of electronic surveillance.

Though it sounds odd, Warrant Clause pri-

macy need not result in imposition of a warrant

requirement, strict application of which is incom-

patible with the realities of quotidian police

duties. Often, police are called upon to respond

to quickly developing situations, and they could

not perform their jobs and adequately protect

public safety if required to obtain a warrant

prior to intervening. Traffic stops, for example,

could not possibly comply with a warrant require-

ment. As a result, the presumptive warrant

requirement quickly began developing excep-

tions. Though these are claimed to be “carefully

delineated,” many commentators and at least one

Supreme Court justice believe that the list of

exceptions is now so broad as to have swallowed

the rule (California v. Acevedo, 500 U.S. 565,

1991; Scalia, J., concurring).

Of such exceptions, an important one is that

seizures can be made based upon only probable

cause, with the scope of the seizure (e.g., its

duration) being limited by the nature of the prob-

able cause. Traffic stops provide an example.

This probable cause standard is considered to be

consistent with Warrant Clause primacy given

that “probable cause” appears in that clause.

Because no warrant is required, this probable

cause standard is not subject to judicial

preclearance. A probable cause challenge can be

raised after the search, however.

Police searches can alternately be analyzed

under the Reasonableness Clause. A prime exam-

ple is police stop-and-frisk activity, which the

Supreme Court allowed in Terry based upon rea-

sonable suspicion, which is a lower suspicion

threshold than probable cause. The move away

from the Warrant Clause in favor of the Reason-

ableness Clause resulted in greater flexibility,

allowing the Court to evade an otherwise appli-

cable probable cause requirement. Stops and

frisks are comprised of an initial seizure and

search encounter (the stop) and may be followed

by a second, more intrusive search (the frisk). The

stop requires reasonable suspicion that a crime

may be afoot and justifies police in detaining
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(seizing) an individual and engaging in investi-

gatory questioning (a limited search). Frisk

authority, because it is more intrusive, does not

automatically follow from the stop, but instead

requires reasonable suspicion not just of a crime

but also of danger. The greater discretion that

stop-and-frisk authority provides police has

often caused it to be highly controversial and

has contributed to claims of abused police author-

ity and to distrust of police, particularly in low-

income or minority communities.

There are many circumstances in which police

may search based only upon probable cause or

reasonable suspicion, and sometimes, no suspicion

at all.Many of these circumstances can be grouped

under the umbrella category of exigency, and they

include hot pursuit, the automobile exception

(which allows automobiles to be searched based

upon only probable cause), and the search-

incident-to-arrest doctrine (which, after an arrest,

allows an immediate search of the arrestee as well

as the “grabbing area” around him).

Two doctrines that allow police to engage in

suspicionless searches, but do not fall under

the exigency rubric, are plain view searches and

consent-based searches. Plain view searches

comply with the Fourth Amendment when police

are lawfully in the place from which they observe

an item whose incriminating character is imme-

diately apparent. Thus, due to the plain view

doctrine, a valid traffic stop can result in a much

more serious criminal prosecution if police see

illegal drugs in open view inside the vehicle.

Consent-based searches are discussed in greater

detail below.
Key Issues and Controversies

Role of History: Limited vs. Big Government,

Urbanism, and Prohibition

Though the Supreme Court has increasingly

called for giving greater weight to history in

Fourth Amendment analysis, the utility of history

as an analytical tool is actually quite limited

because the modern world bears little resem-

blance to the world that existed at the nation’s

founding, and consequently, many policy
imperatives have changed over time, sometimes

completely reversing course. For example, the

historical record is quite clear that, at nationhood,

the primary Fourth Amendment goal was to con-

strain governmental search discretion. By con-

trast, Fourth Amendment jurisprudence today is

designed to extend tremendous discretion to gov-

ernmental searchers. Another reason why history

is of limited utility is that, although widespread

agreement exists about many of the relevant his-

torical data points, radically different opinions

exist about the implications of that history.

When considering history, Anglo-American

history naturally dominates. At the nation’s

founding, constraining official discretion was an

understandable goal given colonial history,

which included complaints and, especially,

extravagant rhetorical warnings that royal agents

were infringing or would infringe upon colonial

rights through an overbearing search power. This

search power was exercised in the customs con-

text to enforce tax laws. An attempt to extend it to

excise taxes resulted in the 1765 Stamp Act riots.

The Fourth Amendment is generally thought to

include the Warrant Clause to constrain search

discretion by establishing demanding standards

under which search warrants can issue, and thus

constitutionalize a ban against “writs of assis-

tance” (official documents that were used to

enforce customs laws) and general warrants,

both of which provided unconstrained discretion

to the search official.

In the years after nationhood, the federal gov-

ernment enacted customs laws that essentially

parroted the British ones that had applied to the

colonies – and which colonists had protested –

including with regard to search and seizure

provisions. The British statutes had constrained

discretion by extending immunity to the

searchers if, after the search, it was determined

that probable cause had existed. Federal revenue

laws used probable cause in the same way.

Those aggrieved by searches had recourse

through a common law trespass action or, if fed-

eral revenue laws were at issue, possibly also

through a civil law forfeiture action. However, if

a federal revenue law was at issue, the probable

cause determination was usually taken away from
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a jury and reserved for a federal judge. Searches

that had occurred for purposes other than

enforcing federal revenue laws, such as those

that we think of today as classic police searches –

searches for stolen goods, for example – were also

subject to a legal regime that sought to constrain

discretion through a combination of warrant pro-

cedures and liability for unsuccessful searches.

This system, however, bears little resemblance to

Fourth Amendment jurisprudence today because

in our early history there was no professionalized

police force. Thus, investigatory and search

authority was left to private parties, who could

seek a search warrant and assistance from

a constable or sheriff in executing the warrant.

Such governmental officials who acted under

authority of an ostensibly valid search warrant

were immunized from damages. The private

party who swore out the warrant, however,

would be liable if the search was unsuccessful,

which acted to constrain search discretion.

A good example of the disjunction between

modern and historical approaches to Fourth

Amendment law concerns probable cause.

Today, probable cause is often an important

mechanism for protecting the public from

improper police searches. This is certainly true

as to warrant-based searches and is often true

with regard to warrantless searches, which often

are authorized merely upon probable cause. (One

important difference in how probable cause is

regulated in these two situations is that, in the

former, probable cause can be assessed twice,

once through judicial preclearance when the

warrant is applied for and again after the search

during a suppression or damages proceeding, but

in the latter, it is assessed only after the fact.)

But much evidence indicates that during the

nation’s early history probable cause may have

been a much less protective device. Though

explicitly mentioned in the Fourth Amendment,

when it was included there it was an immature

concept that legal treatises indicated could

be satisfied under conditions that would

never be acceptable today, such as being a night-

walker or living an idle, vagrant, and disorderly

life. Moreover, evidence suggests that probable

cause played an especially important role only
during federal revenue enforcement actions,

where statutes used it as an immunity factor. Prob-

able cause may have been a much less protective

concept under the common law, for several rea-

sons. It is accepted today that judges have

a well-established duty to independently assess

the adequacy of probable cause before issuing

search warrants to police. But considerable histor-

ical evidence indicates that in our nation’s early

history the validity of probable cause supporting

a warrant often would have been subject only

to an after-the-fact jury determination through

a common law trespass action. Judicial officers

who issued search warrants may often have per-

ceived their role with regard to probable cause as

being merely ministerial, such that they may have

treated an assertion of probable cause as a mere

pleading requirement, the validity of which a jury

could later decide. Juries, however, could so

decide only if a judicial challenge was brought –

which was rare then, as now – and even then could

have their opinion nullified by a federal judge if

a federal revenue law was at issue.

Using history as a guide to current Fourth

Amendment law is a challenge because so much

has changed over time. The conception and

importance of probable cause, and the role of

the jury, are just several examples. As time has

passed, the original guiding imperative of limit-

ing search discretion has given way to a desire to

greatly expand search discretion. The reasons for

this switch are numerous and include the move

from rural to urban populations, which increased

anonymity and hence crime and resulted in the

creation of modern professionalized police

forces, as well as persistent advances in technol-

ogy that have vastly magnified both the harm one

individual can inflict and the interest in, and

capabilities of, surveillance, which increase the

pressure to engage in preventative searches. For

example, recent research persuasively argues that

the key event in transforming the Fourth Amend-

ment law of police searches to what we have

today was the advent of the temperance move-

ment of the late 1800s, which culminated in

Prohibition and a significant increase in federal

law enforcement (Oliver 2011). Indeed, several

Prohibition cases, such as Carroll v. United
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States, 267 U.S. 132 (1925), which involved

automobile searches, and Olmstead, which

involved wiretapping, resulted in important

Fourth Amendment decisions (though later Katz

famously overruled Olmstead). These changing

circumstances have resulted in a desire to assure

adequate governmental power to protect us from

third parties, and thus the law of police searches

has moved dramatically in the direction of

expanding governmental discretion.

Consent, Police Intent, and Discrimination

The law of police searches with regard to consent

and police intent operates to greatly expand

police discretion. The premises underlying con-

sent searches are that police should not operate at

any disability as compared with a private actor

and thus may seek voluntary assistance and com-

pliance as could any private actor, and that the

target has full knowledge about whether the

encounter is truly voluntary or is subject to gov-

ernmental compulsion (Kentucky v. King, 131 S.

Ct. 1849, 2011). The latter presumption often

operates to make consent-based searches contro-

versial. For example, often there is no way for

a person stopped by police on a sidewalk or in an

airport or bus terminal to know whether police

are acting under probable cause or reasonable

suspicion, which would authorize a compelled

detention. Similarly, every traffic stop at some

point exhausts the probable cause justification

for the seizure, but that point is often inscrutable

to the driver. Thus, when a person is approached

by police and asked, “Do you mind if I ask you

a few questions?” or a driver is asked “By the

way, do you mind if I look around?” it is often

unclear whether a truly voluntary choice exists,

particularly given that many jurisdictions make it

a criminal offense to cut short a justified police

encounter, as in the case of traffic stops. The

controversy exists in large measure because the

Supreme Court has ruled that consent need only

be voluntary, not knowing, and thus police need

not inform the target that he or she has a right to

refuse consent (Schneckloth v. Bustamonte, 412
U.S. 218, 1973) or a driver that he or she is free to

go instead of granting consent (Ohio v. Robinette,

519 U.S. 33, 1996).
Adding further controversy to the law of

police searches is that, generally, only objective

police intent is relevant to Fourth Amendment

constitutionality, while subjective police intent

is immaterial. Consequently, Fourth Amendment

law makes it very difficult to prevail on claims of

either invidious discrimination in police searches

or on pretext claims such as that a minor traffic

stop was really a subterfuge for forcing a police

interaction (Whren v. United States, 517 U.S.

806, 1996). The Supreme Court justifies the

focus upon objective intent based on ease of

judicial application, a desire to treat similar

police actions similarly regardless of whether

different subjective motivations animated them,

and the difficulty of establishing subjective

intent.

Fourth Amendment consent and intent doc-

trines are often the source of great tension

between police and poor or minority communi-

ties because these doctrines can effectively

immunize police behavior motivated by actual

invidious discrimination. For example, they can

make it very difficult to challenge racial profiling,

despite that it has been documented in traffic

stops. Whether the Fourth Amendment law of

police searches is properly formulated on these

points is a significant issue because, by far, the

greatest amount of face-to-face interaction

between police and the public is during traffic

stops. Thus, these Fourth Amendment doctrines

are often highly criticized.

Arrest Authority and Strip Searches

Yet an additional example of the large amounts of

deference extended to police under modern

Fourth Amendment law is seen in the low levels

of protection extended against dubious arrests

and their ensuing consequences such as strip

searches at detention centers. The Supreme

Court has rejected a mother’s claim that the

Fourth Amendment protected her from being

arrested for the minor criminal offense of failing

to secure herself and her two children in her

pickup truck, despite acknowledging that “the

physical incidents of arrest were merely gratu-

itous humiliations imposed by a police officer

who was (at best) exercising extremely poor
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judgment” (Atwater v. City of Lago Vista, 532 U.
S. 318, 2001). A very persuasive case has been

made that Atwater is completely at odds with

a historical view of the Fourth Amendment

(Davies 2002). The Court has also refused to

provide Fourth Amendment protections from

arrests that violate state law, reasoning that

Fourth Amendment and state standards are dis-

tinct and that the Fourth Amendment is satisfied

so long as probable cause supported the arrest

(Virginia v. Moore, 553 U.S. 164, 2008).

Arrestees are taken to detention centers, and

recently, the Supreme Court has ruled that, once

there, all adult arrestees may be subjected to

suspicionless strip searches, including visual

body cavity searches, and that the Fourth Amend-

ment provides no protection even if the arrest was

wrongful, such as because it was based upon the

erroneous belief that an arrest warrant existed

(Florence v. Board of Chosen Freeholders,

132 S. Ct. 1510, 2012). The degree of deference

that the Supreme Court extended to detention

centers was striking because the Court could eas-

ily have endorsed a reasonable suspicion require-

ment for such strip searches given that a prior

case, Bell v. Wolfish, 441 U.S. 520 (1979), had

widely been interpreted as imposing such

a suspicion threshold before arrestees – who,

after all, have yet to be adjudicated guilty of any

offense – could be strip searched. Substantial

uncertainly exists as to whether similar institu-

tional deference will be extended in the context of

suspicionless strip searches of juvenile arrestees

given that the Court has required reasonable sus-

picion to justify strip searches in high schools, as

well as proportionality between a search’s intru-

siveness and the suspected harm being investi-

gated (Safford Unified School Dist. No. 1 v.

Redding, 557 U.S. 364, 2009).

Surveillance and Technology

Fourth Amendment law has consistently struggled

with whether, and how, to adapt to technological

change. This dynamic became evident in the early

1900s as technology started rapidly advancing,

which, for example, made wiretapping possible.

Today, this is a consistently pressing issue given

the accelerating pace of technological change,
which has contributed to an increased interest in

preventative searches as a result of heightened

security concerns in a post-9/11 world.

The Supreme Court usually has taken a careful

approach to technological development, often

refusing to recognize Fourth Amendment privacy

barriers to its use, though infrequently the Court

has intervened even at the risk of dramatically

changing Fourth Amendment law. One promi-

nent distinction the Court has applied in Fourth

Amendment technology cases is whether the

technology merely involves sense enhancement

or augmentation, on the one hand, or sense

replacement or the use of what the Court believes

is a disruptive technology, on the other.

Two of the Supreme Court’s most important

Fourth Amendment rulings fell into the latter

category, which shows what an important role

technology has had in developing the jurispru-

dence. One was Katz, in which the Court adopted

a privacy model, and rejected a property model,

in holding that the public enjoyed Fourth

Amendment protections against electronic

eavesdropping. The second was Jones, a recent

decision in which the Supreme Court unani-

mously ruled that police installation and monitor-

ing of a GPS device upon a suspect’s vehicle was

subject to Fourth Amendment oversight. Jones is

significant not just for its reaffirmation that

a property-based trespass model exists as a basis

to seek Fourth Amendment protections (in addi-

tion to Katz’s privacy model) but also for what

the concurring opinions suggest about the future

direction of Fourth Amendment law in general

and the law of police searches in particular.

Justice Alito wrote a concurring opinion,

explaining that he would have resolved the case

through a Katz-ian privacy analysis that would

have focused upon objective privacy expecta-

tions. In the context of GPS technology, he

would have applied two new, revolutionary fac-

tors to the objective prong: a temporal factor and

an offense-specific factor. With regard to the

temporal factor, he would have ruled that no

objective privacy expectation exists in the con-

text of “short-term” GPS tracking but that one

does usually exist in the context of “longer term”

GPS tracking. He provided no guidance as to
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what separates brief from prolonged GPS track-

ing other than to say that the GPS tracking at

issue, which spanned 28 days, clearly qualified

as prolonged. As for the offense-specific factor,

he would have ruled that prolonged GPS tracking

would violate an objective privacy expectation in

the case of “most offenses” but suggested that this

might not be true for “extraordinary offenses.”

His discussion of the offense-specific exception

indicates that it is not defined in terms of distinct

offense categories. Rather, it is really a resource-

intensity measure, which the government can

successfully invoke if it can show that it would

have approximated similar surveillance results

through traditional means had it not used GPS

tracking, even if that meant an unusual commit-

ment of resources. Because three other justices

joined Justice Alito’s concurrence, there are at

least four votes on the current Supreme Court for

incorporating these two revolutionary factors into

Katz’s objective privacy expectation analysis.

There also appears to be a fifth vote available

because Justice Sotomayor, though she provided

a fifth vote for resolving Jones on property/

trespass grounds, wrote a separate concurrence

indicating that she was prepared to support

Justice Alito’s privacy approach.

Significantly, she also specified that she was

willing to go even further than Justice Alito in

extending Fourth Amendment protections

against technological surveillance, even if it

meant fundamentally reforming Fourth Amend-

ment privacy jurisprudence. Police searches

often take advantage of three interrelated Fourth

Amendment doctrines, all of which are closely

tied to Katz-ian privacy. One is the third-party

doctrine, under which exposure of information to

third parties, even in instances where there is little

alternative, can obviate any privacy interest and

thus eliminate Fourth Amendment protections

(Smith v. Maryland, 442 U.S. 735, 1979; United

States v. Miller, 425 U.S. 435, 1976). Another is

the assumption of risk doctrine, under which pri-

vacy interests in information can be lost when

voluntarily shared with a third party because

one assumes the risk that the third party will

disclose the information (United States v.

Jacobsen, 466 U.S. 109, 1984; Frazier v. Cupp,
394 U.S. 731, 1969). The assumption of risk

doctrine is particularly useful to police in the

context of informants and co-occupants (United
States v. Matlock, 415 U.S. 164, 1974; United

States v. White, 401 U.S. 745, 1971). Finally,

some Fourth Amendment law suggests a pri-

vate-versus-public space distinction, in which

no privacy expectation exists as to activities

conducted in public, such as movements through

public spaces or roads (United States v. Knotts,

460 U.S. 276, 1983). Jones is important in part

because Justice Alito’s and Justice Sotomayor’s

concurring opinions could have transformative

implications for these three Fourth Amendment

doctrines.

Additionally, some judicial opinions assessing

GPS tracking had embraced mosaic theory as

a means for the Fourth Amendment to keep up

with technology, and Justice Alito and the three

justices who joined his opinion seem to endorse it

in Jones, and Justice Sotomayor clearly embraces

it. In a search and seizure context, mosaic theory

posits that privacy interests should be protected in

a manner that guards against collections of small

bits of information that individually may not be

particularly revealing but that when aggregated

can reveal a great deal. Justice Alito’s temporal

factor seems to implicitly endorse mosaic theory

because a prime differentiating factor between

brief and prolonged GPS tracking is the amount

of data revealed to police. Justice Sotomayor was

more direct in endorsing mosaic theory, so she

clearly seems to be one available vote for

importing it into Fourth Amendment jurispru-

dence. If these five justices are indeed willing to

make this outcome law, it would significantly

alter the law of police searches, at least in the

context of technological surveillance.

Legislation, Technology, and National

Security

In part because the Supreme Court often has been

cautious in extending Fourth Amendment protec-

tions in technological contexts, the political

branches have played an important role in defin-

ing the law of police searches. For example, when

the Supreme Court created the third-party doc-

trine by ruling in Smith that there is no Fourth
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Amendment privacy interest in telephone num-

bers dialed from one’s home (because the tele-

phone company keeps records of those numbers)

and in Miller by holding that no privacy interest

exists in one’s banking records (because the bank

holds them), the political branches responded by

creating statutory protections through passage of

the Pen Register Act, 18 U.S.C. }} 3121–27 and

the Right to Federal Privacy Act, 12 U.S.C. }}
3400–22. Privacy standards that the political

branches have created and defined have also

strongly influenced the law of police searches

through the Federal Wiretap Act, 18 U.S.C. }}
2510–22 and the Stored Communications Act, 18

U.S.C. }} 2701–12. When such statutory protec-

tions exist, it is important to understand that they

may not necessarily comply with Fourth Amend-

ment standards, especially in contexts where the

political branches have taken the lead. For exam-

ple, currently there are numerous controversies

concerning the terms under which the Stored

Communications Act allows the police to access

cellular and GPS location data held by third-party

service providers and whether those statutory

terms meet Fourth Amendment standards.

Some of the uncertainty exists because the law

of police searches has been significantly impacted

by national security concerns. After the September

11, 2001 terrorism attacks, for example, Congress

statutorily authorized the Attorney General,

through one portion of the USA PATRIOT ACT,

50U.S.C. } 1843, to use pen registers without prior
court approval in emergency circumstances relat-

ing to international terrorism and foreign intelli-

gence. There is evidence that governmental

surveillance powers that were expanded post-9/

11 for national security purposes have been used

in the domestic law enforcement arena.

Remedies: The Exclusionary Rule, the Right to

Counsel, and Qualified Immunity

An important issue in Fourth Amendment law is

what remedies, if any, exist for a violation of the

rights conferred against governmental searches

and seizures. The primary question concerns the

legitimacy of the exclusionary rule: whether

exclusion of wrongfully obtained evidence

should be an available remedy. Textually, the
Fourth Amendment identifies rights but is silent

about remedies. Early on, the Supreme Court in

Boyd at least presumed that exclusion was proper,

and then formally adopted exclusion as a remedy

for Fourth Amendment search and seizure viola-

tions by the federal government in Weeks v.
United States, 232 U.S. 383 (1914). Thirty-five

years later, inWolf, the Court declined to impose

exclusion as a Fourth Amendment remedy

against violations by state actors, on the theory

that the device by which the Fourth Amendment

was incorporated against the states – the Four-

teenth Amendment – did not require it, but the

Court switched course 12 years later in Mapp, in

part on the ground that experience had shown that

exclusion was the only effective remedy.

The exclusionary rule is controversial

because, as famously phrased, “[t]he criminal is

to go free because the constable has blundered,”

People v. Defore, 150 N.E. 585 (N.Y. 1926), and

as a result, bare majorities of the Supreme Court

have been on an active campaign for decades to

minimize or eliminate it, as in United States

v. Leon, 468 U.S. 897 (1984) (adopting

good-faith exception for reasonable police

reliance on search warrant subsequently held

invalid), and this campaign has accelerated in

the last decade. As originally conceived, the

exclusionary rule was justified on the twin bases

of judicial integrity and deterrence value. The

campaign against it has rejected the judicial

integrity rationale and has used the only

remaining justification – deterrence – to require

a cost-benefit analysis before wrongfully

obtained evidence can be suppressed, while both

emphasizing its costs and minimizing its benefits

(Herring v. United States, 555 U.S. 135, 2009;

Hudson v. Michigan, 547 U.S. 586, 2006).

A major debate surrounding the exclusionary

rule is whether, asMapp conceived, it is the only

effective remedy for Fourth Amendment viola-

tions. Opponents of the exclusionary rule identify

numerous intervening reforms since Mapp

which, they assert, mean that the rule is no longer

needed. They point to the increased professional-

ism of police forces and to federal civil rights

statutes that authorize civil suits and the avail-

ability of attorney’s fees for prevailing plaintiffs,
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as well as to increases in the number of public-

interest law firms and civil rights lawyers

(Hudson). Supporters of the exclusionary rule

point to the increased professionalism and

improved training of police forces as evidence

of both the success and necessity of exclusion as

a remedy, Herring (Ginsburg, J., dissenting), and

assert that alternate remedies are not sufficiently

available and successful.

In this debate, insufficient attention has been

paid to the role of assigned counsel and to the

impact of the qualified immunity defense. The

Sixth Amendment provides a right to counsel in

criminal cases involving a felony or before

a sentence of incarceration may be imposed.

This provision of counsel has played a singular

role in the development of the law of police

searches because it has guaranteed the presence

of a legal professional to assess each client’s

situation and to vigorously and aggressively liti-

gate potential Fourth Amendment claims. If,

however, the exclusionary rule is eliminated or

so emasculated that there is no incentive to liti-

gate such claims during a criminal trial, the

development of Fourth Amendment law will

greatly suffer. This is because alternative reme-

dies to the exclusionary rule often will be more

theoretical than real for several reasons. The

number of public-interest law firms and civil

rights attorneys available to bring such claims

pales by comparison to the number of assigned

counsel in criminal cases. An aggrieved Fourth

Amendment claimant who cannot enlist a public-

interest law firm is left with no other choice but to

hire a private attorney, but few such claimants

can afford such legal representation. This repre-

sentation deficit is further exacerbated by the lack

of meaningful damages that would be available in

most civil cases – particularly where the client

was held guilty in the criminal proceeding – and

by the difficulty in collecting statutory attorney

fees in civil rights cases, a difficulty that has been

magnified through rulings spearheaded by many

of the same Supreme Court justices who are

hostile to the exclusionary rule and point to such

attorney fees as an alternative.

The qualified immunity defense also has

a significant role in limiting the effectiveness of
remedies other than the exclusionary rule. The

qualified immunity defense protects police from

civil suits for damages when a constitutional right

has been violated but was not clearly established

at the time of the violation. The law of qualified

immunity is often extremely generous to police –

again often through efforts by the same group of

Supreme Court justices who oppose the exclu-

sionary rule – which often makes it difficult to

win on claims that a constitutional right was

clearly established. This can be particularly

ironic because, though the Court has increasingly

insisted that historical analysis should play

a leading role in Fourth Amendment law, the

Court has at the same time rejected the relevance

of historical Fourth Amendment analysis when it

would operate to defeat a qualified immunity

defense (Anderson v. Creighton, 483 U.S. 635,

1987). This rejection is significant because the

common law of search and seizure was often

quick to impose liability upon a government

official who acted improperly.
Conclusion

Fourth Amendment law in general, and as it

applies to police searches in particular, is at

a crossroads. Though recently the Supreme

Court has given more emphasis to historical anal-

ysis, in reality the Court’s record in aligning

modern Fourth Amendment law with the histori-

cal law of search and seizure is poor.

This outcome was foreordained because

circumstances have simply changed too dramati-

cally for a historical model to dominate. A good

example of why can be seen in the advance of

technology, which forces a Fourth Amendment

reckoning absent any historical analogue.

Moreover, technology also puts pressure on the

core Fourth Amendment protective concept upon

which we have relied – prior suspicion. Prior

suspicion has come to occupy pride of place in

Fourth Amendment law because of history. His-

torically, suspicion was the primary concept used

to restrict search discretion, which was the over-

arching goal for which the Fourth Amendment

was adopted. For more than a century, suspicion
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fulfilled this function well. At the nation’s

founding, the world was simpler and in that

context suspicion was a particularly useful

mechanism for limiting governmental power

and discretion. As time advanced, however,

circumstances changed and the world became

increasingly complex and interconnected – for

example, life in the United States moved from

an agrarian to an urban existence, and technolog-

ical advances accelerated – and consequently

suspicion became less protective. This dynamic

can be seen in the evolution of Fourth Amend-

ment law, which started from a presumptive war-

rant requirement, then began departing from that

requirement and instead relied more often only

upon probable cause, and then in Terry created an

exception to even probable cause through the

creation of a less demanding reasonable suspi-

cion model. Technological advances continue to

put pressure upon suspicion because they

increase the ability to engage, and interest in

engaging, in preventative searches, such as

through various forms of electronic surveillance.

Therefore, a significant challenge that cur-

rently exists in Fourth Amendment law, includ-

ing with regard to police searches, is how to

assure adequate search and seizure protections

when suspicion can no longer play the protective

role that it once did. This crisis comes with

a benefit – the opportunity to expand and reassess

our thinking about the Fourth Amendment – but it

is one that must be embraced and pursued. Doing

so requires the recognition that suspicion is not

alone sufficient to assure a search’s constitution-

ality because the Fourth Amendment protects

a host of values, and suspicion protects only

some of them. A search can be unconstitutional

under the Fourth Amendment for many reasons.

It might have been overly invasive or intrusive,

the governmental interest being pursued might

not have been sufficiently compelling, the search

target’s privacy interests could have been so sub-

stantial as to render the search illegitimate, or the

search may not have been sufficiently efficacious

or had sufficient deterrence value to justify the

measures employed. Such interests are ones that

the Fourth Amendment protects, but that suspi-

cion does not. Thus, one avenue that might
beneficially be pursued is to reform the Fourth

Amendment law of police searches to more pre-

cisely and distinctly identify and consider the

varied and multiple interests that the Fourth

Amendment protects in various circumstances

and ask whether the police conduct adequately

respected them given the circumstances.
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Overview

Our society grants the police extraordinary pow-

ers. This is not to suggest those powers are
limitless. While many police departments have

internal rules and guidelines that limit their

behavior with respect to the seizure of persons

or property, the most important limitations orig-

inate in the Fourth Amendment or more specifi-

cally in Supreme Court cases explicating the

Fourth Amendment. The Fourth Amendment

provides in its entirety, “The right of the people

to be secure in their persons, houses, papers, and

effects, against unreasonable searches and sei-

zures, shall not be violated, and no Warrants

shall issue, but upon probable cause, supported

by Oath or affirmation, and particularly describ-

ing the place to be searched, and the persons or

things to be seized.” From these 54 words, a rich

body of case law has developed governing

searches and seizures. In addition, the Supreme

Court has developed a rule of exclusion that gen-

erally requires the exclusion of evidence obtained

in violation of the Fourth Amendment. The law of

searches and the exclusionary rule are both

beyond the scope of this entry, which focuses on

the law of seizures and the exercise of discretion.

By its terms, the Fourth Amendment governs

two types of seizures: the seizure of things

(or more precisely, tangible property) and the

seizure of persons. The law of each is different,

and each is addressed in turn.
Fundamentals and Key Issues

The Seizure of Tangible Property

The first task in understanding constitutional lim-

itations with respect to the seizure of tangible

property is to understand what constitutes

a seizure. The Supreme Court has stated that

a seizure occurs “when there is some meaningful

interference with an individual’s possessory

interests in that property.” In fact, this is a rather

common sense approach to defining seizures. As

such, a seizure, within the meaning of the Fourth

Amendment, occurs when a police officer takes

possession of someone’s property, for example,

a purse or watch. Likewise, a seizure occurs when

the police exercise control over property

such that it is no longer available to a person.
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For example, when a police officer conducts

a traffic stop for a traffic violation, a seizure of

the vehicle has occurred during the period that the

driver or other occupants are prohibited from

using the vehicle. The key is that there must be

more than only minor interference over the tan-

gible property. Accordingly, moving a sheet of

paper a few inches because it is obscuring the

serial number of a television does not constitute

a seizure of the paper. Similarly, photographing

the exterior of a house from a public sidewalk

would not constitute a seizure of the house.

However, caution must be exercised in

distinguishing between the seizure and search

implications of police action. In the examples

described above, the movement of the sheet of

paper does not so meaningfully interfere with

possessory rights to form a seizure of the paper;

however, the conduct would constitute a search

because it exposes the otherwise obscured serial

number to public view. Similarly, photographing

the exterior of a house is not a seizure of the

house, but “photographing” the interior of the

home using heat-detecting thermal technology

would constitute a search within the meaning of

the Fourth Amendment.

If police conduct amounts to a seizure of prop-

erty, the second task is to determine whether the

seizure is permissible. The Supreme Court has

held that police may initiate brief, temporary

seizures of property as long as they are reason-

able. For example, if the police suspect – but do

not yet have probable cause to show – that

a suitcase contains narcotics, they can interfere

with the owner’s possessory rights for a very

short period, only so long as necessary to bring

a drug-sniffing dog to the scene.

In general, however, the Supreme Court has

required that all police seizures of property be

supported by probable cause to believe that the

item seized will aid in a particular apprehension

or conviction. Although the preference is for the

determination of probable cause to be made by

a neutral and detached magistrate through the

issuance of a warrant, in recent years the Supreme

Court has relied on the Fourth Amendment’s

prohibition against “unreasonable” searches and
seizures to excuse the warrant requirement when

a search or seizure without a warrant is reason-

able. In general, when it is practical to secure

a warrant, a warrant will be required. When it is

not practical, the warrant requirement may be

excused. A brief example illustrates this distinc-

tion. If the police have probable cause to believe

that evidence of an identity theft operation will be

found in someone’s home, a warrant will nor-

mally be required to search and seize the evi-

dence. By contrast, if the police have probable

cause to believe that evidence of an identity theft

operation will be found in someone’s home and

they have reason to believe that the evidence may

be destroyed or relocated before they can secure

a warrant, a search and seizure will be permitted

without a warrant under the exigency exception.

Because of the mobility of automobiles, this

exception will often permit a search and seizure

of items in an automobile without a warrant, so

long as there is probable cause to believe the

automobile contains contraband. Similarly, the

police may seize, without a warrant, any item

that is in “plain view” so long as the officer

observes the item from a lawful vantage point,

has physical access to the item, and has probable

cause to believe the item is contraband or

evidence of crime. Consider an example in

which the police are summoned to respond to

a domestic violence call. If, while responding to

the domestic violence call, the police observe

illegal drugs in plain view, they may seize it.

Lastly, it should be noted that the warrant

requirement, and even the probable cause

requirement, may be excused when the govern-

ment has special needs, other than the detection

of crime, justifying a seizure. For example, auto-

mobile checkpoints designed to check drivers for

evidence of intoxication have been justified under

the special needs exception, when the primary

goal is to insure public safety on the roads, rather

than to make arrests. A similar rationale allows

temporary detentions at international borders as

well as temporary searches and seizures at air-

ports. Since 9/11, the use of special needs

searches and seizures, of both persons and prop-

erty, has grown exponentially.
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The Seizure of Persons: Arrests

The seizure of persons is more complicated.

Clearly, an arrest of a person constitutes

a seizure. Such a seizure must be supported by

probable cause to believe that a crime was com-

mitted and that the person to be arrested commit-

ted the crime. Beyond the probable cause

requirement, the law regarding arrests is fairly

straightforward. Absent exigent circumstances

or consent, the police must secure an arrest war-

rant before making an arrest in the arrestee’s

home. If the police want to enter a third party’s

home to locate the arrestee, they must go still

further and obtain a search warrant for the

home. By contrast, the police may arrest

a person in a public space with or without

a warrant, so long as the probable cause require-

ment is satisfied. To protect against erroneous

arrests, a defendant is entitled to a “prompt”

postarrest assessment of probable cause by

a magistrate, often referred to as a “probable

cause hearing.” In County of Riverside v.
McLaughlin, 500 U.S. 44 (1991), the Supreme

Court held that a jurisdiction “that provides judi-

cial determinations of probable cause within 48 h

of arrest will, as a general matter, comply with the

promptness requirement.”

The Seizure of Persons: Terry Stops

A seizure can also occur as a result of activity that

falls far short of an arrest. The seminal case

permitting seizures short of arrest is Terry v.

Ohio, 392 U.S. 1 (1968).

In Terry v. Ohio, the Supreme Court consid-

ered for the first time whether a person could be

detained in the absence of probable cause to

believe that he had committed a crime, the usual

prerequisite for an arrest. On its face, such

a seizure would seem to violate the “probable

cause” language of the Fourth Amendment. How-

ever, weighing the Fourth Amendment in the

context of rising crime rates, and placing new-

found interest in the Fourth Amendment’s rea-

sonableness clause, the Supreme Court

interpreted the Fourth Amendment as permitting

a limited detention and questioning of a person as

long as an officer has specific and articulable

facts, that is, reasonable suspicion, to believe
that “criminal activity may be afoot.” Expressing

concern for the safety of officers, the Court went

a step further. If the officer also has reasonable

suspicion that a person is armed and dangerous,

the officer can couple the limited detention and

questioning with a pat down for weapons: in

common parlance, a stop and frisk.

It should be noted that Terry v. Ohio recog-

nized that permitting stops and frisks based on

reasonable suspicion would invest officers with

a fair amount of discretion. The Court also noted

that stop and frisk practices, which the police had

already been engaging in for years, were not race

neutral and would continue to disproportionately

burden minorities. Nonetheless, the Court

accepted these disadvantages and interpreted the

Fourth Amendment as permitting the practice

of forcibly stopping individuals based on

“reasonable suspicion.”

Several external factors might explain the

Court’s decision to allow reasonable suspicion

as a compromise between barring all stops absent

probable cause and ceding complete discretion to

the police to engage in stops without judicial

oversight. Just 4 months after oral argument,

and 2 months before issuing its decision, riots

broke out in cities across the nation, including

Washington, DC, suggesting that what was

needed was more state police power, not more

individual rights. In addition, the Court and Chief

Justice Warren in particular had been criticized

during the 1964 presidential campaign for pro-

moting individual rights at the expense of law

enforcement and were expected to be targeted

again in the 1968 campaign.

While it is impossible to say with any certainty

what role these external events played in Terry’s

outcome, what is certain is that, by settling for the

compromise of reasonable suspicion, Terry had

the effect of ushering in a shift in direction that,

while providing a basis for judicial oversight,

would eventually invest officers with almost

unfettered discretion to initiate brief, investiga-

tory seizures of individuals.

Because arrests must be supported by probable

cause, and stops merely by reasonable suspicion,

disputes often arise regarding whether a

person’s seizure amounts to an arrest or a stop.
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Arrests include not only formal arrests but also de

facto arrests in which what may have started as

a stop takes on the indicia of a custodial arrest.

Courts evaluating the level of seizure consider

the totality of circumstances surrounding the sit-

uation, including the length of the detention,

whether the person was moved during the deten-

tion, and whether the police seized the person’s

possessions.

Controversies

What Terry has meant in practice, and what Terry
means to many, is the apprehension of criminals.

Terry is even preventative. It allows the police to

stop and question not only those individuals they

suspect of having committed a crime but also

those individuals who they suspect may be

about to commit a crime.

But the discretion that is inherent in Terry stop

and frisks remains controversial. The vast major-

ity of individuals stopped and questioned by the

police are not engaged in criminal activity nor are

they carrying weapons or contraband. That most

stops and frisks affect innocent people, however,

does not render them unlawful. Put differently,

Terry authorizes stops and frisks based on mere

reasonable suspicion (less than probable cause),

regardless of whether those suspicions prove

accurate or not.

Furthermore, it is difficult to know what pro-

portion of stops and frisks that affect innocent

people are in fact based on suspicions that were,

at the time, reasonable. For the vast majority of

the law-abiding citizens stopped, questioned, and

even frisked by the police before being let go,

there is no record of an arrest, no charge number,

and no prosecution. Accordingly, those stops and

frisks for the most part remain beyond public or

judicial scrutiny. By definition, there is no exclu-

sion of evidence, the remedy for a Fourth Amend-

ment violation, because there is nothing to

exclude. And because there is nothing to exclude,

the affected citizens are unlikely to initiate judi-

cial review of the police conduct, thereby leaving

most stops and frisks outside of public scrutiny.

Of equal concern is the malleability of reason-

able suspicion. As Justice Thurgood Marshall

noted some years after Terry was decided,
reasonable suspicion is often little more than

a “chameleon-like way of adapting to any partic-

ular set of observations.” This is especially true

when it comes to profiling. In United States v.

Sokolow, 490 U.S. 1 (1989), Justice Marshall

offered a string cite of cases in which a suspect

matched one of the DEA’s profiles to show that

almost any behavior can be deemed suspicious

and thus satisfy Terry’s reasonable suspicion

requirement:

Compare, e.g., United States v. Moore, 675 F.2d

802, 803 (C.A.6 1982) (suspect was first to

deplane), with United States v. Mendenhall, 446

U.S. 544, 564 (1980) (last to deplane), with United

States v. Buenaventura-Ariza, 615 F.2d 29, 31

(C.A.2 1980) (deplaned from middle); United

States v. Sullivan, 625 F.3d 9, 12 (C.A.4 1980)

(one-way tickets), with United States v. Craemer,

555 F.2d 594, 595 (C.A.6 1977) (round-trip

tickets), with United States v. McCaleb, 552 F.2d

717, 720 (C.A.6 1977) (non-stop flight), with

United States v. Sokolow, 808 F.2d 1366, 1370

(C.A.9 1987), vacated, 831 F.2d 1413 (C.A.9

1987) (changed planes); Creamer, supra, at 595

(no luggage), with United States v. Sanford, 658

F.2d 342, 343 (C.A.5 1981) (gym bag), with Sulli-

van, supra, at 12 (new suitcase); United States v.

Smith, 574 F.2d 882, 883 (C.A.6 1978) (traveling

alone), with United States v. Fry, 622 F.2d 1218,

1219 (C.A.5 1980) (traveling with companion);

United States v. Andrews, 600 F.3d 563, 566

(C.A.6 1979) (acted nervously), with United States

v. Himmelwright, 551 F.2d 991, 992 (C.A.5 1977)

(acted too calmly).

Moreover, the concern raised in Terry v. Ohio

that the costs of allowing stops and frisks based

on reasonable suspicion would be disproportion-

ately borne by racial minorities appears to have

ample merit. Consider recent numbers from

New York City, one of the few jurisdictions that

require officers to make a record of certain stops

and frisks. According to recent data analyzing

867,617 stops over a 2-year period, blacks and

Hispanics constituted over 80 % of the individ-

uals stopped, a percentage far greater than their

representation in the population. Moreover, of the

blacks stopped, 95 % were not found to be

engaged in activity warranting arrest. When con-

sidered as a percentage of the population, the

numbers are even more jarring. Stops of whites,

if spread across the population of New York City,
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would amount to stops of approximately 2.6 % of

the white population during the period. By con-

trast, stops of blacks, if spread across the popula-

tion, would amount to stops of approximately

21.1 % of the population.

The Seizure of Persons: Pretext Stops

Another seminal case in any discussion of the law

of police seizures and the exercise of discretion is

Whren v. United States, 517 U.S. 806 (1996), in

which the Court rejected a Fourth Amendment

challenge to a pretextual car stop used to search

for drugs and other contraband. Justice Scalia,

writing for the Court, rejected this argument and

concluded that so long as the stop itself was based

on an actual traffic violation, the subjective moti-

vation of an officer in singling out a particular

motorist, even if race-based, is irrelevant under

the Fourth Amendment. Many scholars argue that

Whren essentially green-lights the police practice

of singling out individuals for pretextual traffic

stops in the hope of discovering contraband.

Given that most drivers routinely violate traffic

laws, that is, by slightly exceeding the speed

limit, Whren in fact gives officers almost unlim-

ited discretion in deciding whom to target for

a traffic stop.

Controversies

Like Terry before it,Whren has had racial conse-
quences. Indeed, the terms “driving while black”

and “driving while brown” have become part of

the common lexicon to describe the belief that

many officers consider race and ethnicity in

determining whom to target for a traffic stop.

Empirical evidence supports the belief that traffic

enforcement disproportionately falls on racial

minorities. For example, a report compiled by

the Maryland State Police revealed that, during

the period examined, African-Americans com-

prised 72.9 % of all of the drivers that were

stopped and searched along a stretch of Interstate

95, even though they comprised only 17.5 % of

the drivers violating traffic laws on the road.

Again, numbers like these are only part of the

story. The other part is how these numbers impact

law-abiding minority citizens. For example,
in the Maryland study, even though blacks were

disproportionately the subjects of searches, the

hit rate for blacks, that is, the rate at which con-

traband was found, was statistically identical

to the hit rates for whites. What this means in

numbers is that the vast majority of the individ-

uals stopped and searched were law-abiding

minorities not in possession of contraband.

A more recent analysis of over 810,000 “field

data reports” collected by the Los Angeles Police

Department found that the stop rate was

3,400 stops higher per 10,000 residents for

blacks than for whites and 350 stops higher for

Hispanics than for whites. There is also the

issue of the discretionary practices that accom-

pany such stops. The same study found police

were 127 % more likely to search stopped

blacks than to search stopped whites and 43 %

more likely to search stopped Hispanics than

stopped whites. Notwithstanding the fact that

these groups were searched more often, blacks

in fact were 37 % less likely to be found with

weapons than searched whites and 24 % less

likely to be found with drugs than searched

whites. Similar numbers were found for searched

Hispanics: Hispanics were 33 % less likely to be

found with weapons than searched whites and

34 % less likely to be found with drugs than

searched whites.

In addition to race, there is evidence that

officers consider economic status in determining

whom to target for a stop. For example, there is

empirical evidence that police officers are signif-

icantly less likely to search vehicles driven by

those with above-average incomes than vehicles

driven by those with below-average incomes.

The Seizure of Persons: Non-seizures

Finally, any discussion of the law of police sei-

zures would be incomplete without a discussion

of a line of Supreme Court cases that categorize

many police-citizen encounters as essentially

“consensual,” mere “encounters” that are not sei-

zures and are thus outside the purview of the

Fourth Amendment. In United States v. Menden-
hall, 446 U.S. 544 (1980), and Florida v. Bostick,

501 U.S. 429 (1991), the Supreme Court held that
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absent a show of force or other circumstances that

would lead a reasonable person to believe he or

she was not free to leave, a “stop” is not always

a “stop” within the meaning of the Fourth

Amendment. An officer need not have even

reasonable suspicion to initiate an encounter. An

officer surprising an individual, asking that indi-

vidual to accompany the officer, and asking that

individual a series of questions – Where are you
going? Do you live nearby? Are you visiting

someone here? – would likely be categorized as

a consensual encounter, not a stop within the

meaning of the Fourth Amendment. As the

Supreme Court has interpreted the Fourth

Amendment, “Even when law enforcement offi-

cers have no basis for suspecting a particular

individual, they may pose questions, ask for iden-

tification, and request consent to search luggage –

provided they do not induce cooperation by

coercive means.” The facts in Mendenhall are

illustrative. In Mendenhall, two federal agents

approached an African-American woman in an

airport, asked to see her identification and airline

ticket, and asked her to accompany them to

another location for further questioning, where

they asked her if she would consent to a strip

search. Justice Stewart, proposing the “free to

leave” test for the first time, rejected her claim

that she was ever “seized” within the meaning of

the Fourth Amendment, reasoning that she was

always free to leave, and as such the officers

needed neither probable cause nor reasonable

suspicion to engage her in what could be consid-

ered a “consensual encounter.” The case of Immi-

gration and Naturalization Service v. Delgado,

466 U.S. 210 (1984), is also illustrative. Delgado
involved a factory sweep to determine the pres-

ence of undocumented immigrants. Several INS

agents positioned themselves near the buildings’

exits, while others dispersed throughout the fac-

tory to question most of the workers. The agents

“displayed badges, walkie-talkies, and were

armed [as they] approached employees and,

after identifying themselves, asked from one to

three questions relating to their citizenship.”

Writing for the majority, Justice Rehnquist

rejected any claim that the workers were in any
way detained and categorized the encounters as

entirely consensual and thus outside the purview

of the Fourth Amendment.

As with Terry andWhren, theMendenhall line

of cases likely has race and class implications.

Notably, all of the “free to leave” cases from

the Supreme Court involved racial minorities.

Unfortunately, there is little data about the per-

vasiveness of consensual encounters as a law

enforcement tool, precisely because they are out-

side the purview of the Fourth Amendment.

Turning again to New York’s stop and frisk

data, what this means is that the 867,617 stop

and frisk reports tell us virtually nothing of the

number of additional individuals who were

questioned during supposedly “consensual

encounters.”
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Overview

Perhaps no topic in policing has generated more

debate than the use of force. In news coverage, as

well as in movies and television dramas, police

officers seem to confront violent offenders in

lethal melee on a constant basis. Sometimes the

stories concern allegations of excessive force or

misconduct: the beating of Rodney King, the

shooting of Amadou Diallo, the sexual assault

of Abner Louima, the deadly FBI raid in Waco,

the sniper fire in Ruby Ridge, and, most recently,

the alleged rough treatment of Occupy Wall

Street protestors. From these examples, people

may extrapolate not only the incidence of official

violence but also the law governing the use of

force. This entry provides some background on

the police use of force and a critical summary of

the relevant law. The question remains as to

whether the jurisprudence is sufficiently clear,

consistent, and coherent in order to guide law

enforcement, protect individual rights, and

inform the citizenry of the legal boundaries.
Force, Police, and the Law

Definitions, Contexts, and Types of Force

For present purposes, the use of force may be

defined as “any physical strike or instrumental

contact with a person; any intentional attempted

physical strike or instrumental contact that does

not take effect; or any significant physical contact

that restricts the movement of a person” (IACP,

116). Although some works on the topic provide

a transnational perspective (Chevigny, 145–248),

this entry focuses solely on the law of police use

of force in the United States. The term police

refers to any government agency empowered to
enforce the criminal law of a given jurisdiction,

including police departments, sheriff’s offices,

highway patrol, and the Federal Bureau of Inves-

tigation. The law of police use of force comprises

the legal justifications and limitations for the use

of force, as well as the remedies for the use of

excessive force. The resulting framework

addresses the issues of when the police may use

force and what types of force may be used in

terms of the amount of force and the method

employed.

In general, the police use of force may be

justified to prevent the commission of a crime,

to implement the criminal justice process, or to

preserve public order. Many jurisdictions and the

American Law Institute’s Model Penal Code

specifically provide for the use of force in law

enforcement (MPC, } 3.07). In certain contexts

delineated by statute, police officers are said

to possess a privilege to use force. As a constitu-

tional matter, the police use of force is typically

analyzed as a seizure of persons subject to the

constraints of the Fourth Amendment. Over the

years, the US Supreme Court has defined the term

seizure in various ways. As used here, a seizure

occurs when official force is intentionally applied

to terminate or restrain an individual’s freedom

of movement (Brendlin v. California, 551 U.S.

249, 254 (2007)).

The rubric of crime prevention comprises the

police use of force to protect persons and prop-

erty. For instance, the US Supreme Court has held

that a police officer may temporarily detain an

individual based on a reasonable suspicion that

“criminal activity may be afoot” (Terry v. Ohio,

392 U.S. 1, 50 (1968)). If the officer also reason-

ably suspects that the individual is armed and

dangerous, he may conduct a frisk for weapons

to ensure his own safety and the security of

others. Recently, the Supreme Court upheld the

use of force to detain occupants during a home

search due to “the risk of harm to both officers

and occupants” (Muehler v. Mena, 544 U.S. 93,

100 (2005)).

The use of force to effect an arrest or otherwise

seize a suspected criminal is the most obvious

example of force employed to implement the

legal process. Law enforcement may conduct an
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arrest – that is, taking an individual into custody

to answer for a criminal charge – based on “prob-

able cause,” which is defined as sufficient facts

and circumstances to warrant an officer of rea-

sonable caution to believe that a crime has been

committed and the person to be arrested commit-

ted it (Brinegar v. United States, 338 U.S. 160,

175–76 (1949)). Likewise, the police may use

force to prevent the escape of a suspected crimi-

nal or to prevent the destruction of evidence. As

for preserving public order, the paradigmatic

example is the police use of force to suppress

a riot after the rioters have been ordered to dis-

perse and warned that force will be used if they do

not obey.

Traditionally, the police use of force has been

divided into two categories: deadly force (or

lethal force) and non-deadly force (or nonlethal

or less-lethal force). Deadly force is commonly

defined as force that is likely to cause death or

serious physical injury. Most prominently, this

category encompasses discharging firearms at

other individuals. But it also includes, for

instance, the use of a police cruiser against

another occupied vehicle, as when law enforce-

ment performs a “Precision Intervention Tech-

nique” (PIT) maneuver – hitting another vehicle

with the goal of causing it to spin to a stop. Non-

deadly force comprises the use of all other

types of force, including physical contact

(e.g., tackling and punching), restraining devices

(e.g., handcuffs), impact weapons (e.g., batons

and flashlights), chemical weapons (e.g., pepper

spray and mace), electronic weapons (e.g., stun

guns), kinetic energy weapons (e.g., beanbag

guns), explosive devices (e.g., flash-bang gre-

nades), and police dogs.

Constitutional Limitations on Police Use

of Force

At common law, government agents and private

citizens were allowed to use both lethal and

nonlethal force to apprehend a felon or prevent

the commission of a felony. Nonlethal force

could be used to prevent the commission of

a misdemeanor amounting to a breach of the

peace, but force could not be used to prevent

the commission of any other misdemeanor.
These standards were carried over to the

American colonies and subsequently adopted

in judicial opinions or codified by statute in

the post-revolutionary states. Certainly, the

common-law rules made some sense in an era

when all felonies were punishable by death and

private citizens often served as the community’s

law enforcers, dutifully answering the “hue and

cry” to help apprehend criminals (Perkins &

Boyce, } 10.1).
In modern times, however, this justification

was undermined by the near monopoly of force

exercised by the police, the proliferation of fel-

ony offenses in penal codes, and the reservation

of capital punishment for the crime of murder.

Nonetheless, some states maintained the

so-called “fleeing felon” rule of the common

law, which allowed the police to use whatever

force was necessary, including deadly force, to

prevent the escape of a felon. In its 1985

decision in Tennessee v. Garner, the US Supreme

Court found that applications of this rule could

violate the Fourth Amendment’s ban on unrea-

sonable seizures. “It is not better that all felony

suspects die than that they escape,” the Court

opined, declaring that a “police officer may not

seize an unarmed, nondangerous suspect by

shooting him dead” (Tennessee v. Garner, 471

U.S. 1, 11 (1985)). The Garner Court then

announced a constitutional standard for the use

of deadly force:

“Where the officer has probable cause to believe

that the suspect poses a threat of serious physical

harm, either to the officer or to others, it is not

constitutionally unreasonable to prevent escape

by using deadly force. Thus, if the suspect threatens

the officer with a weapon or there is probable cause

to believe that he has committed a crime involving

the infliction or threatened infliction of serious

physical harm, deadly force may be used if neces-

sary to prevent escape, and if, where feasible, some

warning has been given.” (ibid., 11–12)

Subsequent decisions have both expanded

upon Garner and limited its categorical prohibi-

tion on deadly force to the basic fact pattern

presented by the case. In 1989, the Supreme

Court in Graham v. Connor made clear that

excessive force claims arising from arrests,

investigatory stops, and other seizures are
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properly characterized as invocations of the

Fourth Amendment. Other constitutional provi-

sions apply to individuals already in lawful cus-

tody, with pretrial detainees and convicted

prisoners protected from excessive force by the

Due Process Clause and the Eighth Amendment,

respectively. Most importantly, the Graham

Court held that all Fourth Amendment claims of

excessive force, both deadly and non-deadly,

should be evaluated for “reasonableness.” This

standard balances the nature and quality of the

police intrusion against the governmental inter-

ests at stake, “including the severity of the crime

at issue, whether the suspect poses an immediate

threat to the safety of the officers or others, and

whether he is actively resisting arrest or

attempting to evade arrest by flight” (Graham v.

Connor, 490 U.S. 386, 396 (1989)).

The Graham Court emphasized that the eval-

uation must not employ the “20/20 vision of

hindsight.” Instead, the proper perspective is

that of a reasonable officer who is on the

scene and may be “forced to make split-second

judgments – in circumstances that are tense,

uncertain, and rapidly evolving – about the

amount of force that is necessary in a particular

situation” (ibid., 396–97). Moreover, the inquiry

is one of “objective reasonableness,” that is,

whether the use of force was reasonable in light

of the facts and circumstances confronting the

police officer but without regard to his underly-

ing intent or motive. An officer’s corrupt inten-

tions, even those that are “malicious and

sadistic,” do not transform an objectively rea-

sonable use of force into a Fourth Amendment

violation, just as an officer’s good intentions do

not render constitutional an objectively unrea-

sonable use of force.

Most recently, the Supreme Court’s decision

in Scott v. Harris considered a specific fact pat-

tern involving the use of police vehicles to seize

a fleeing motorist. Although the use of a police

cruiser to ram the motorist’s vehicle did amount

to deadly force, the Court rejected the idea that its

earlier decision in Garner established “a magical

on/off switch” (Scott v. Harris, 550 U.S. 372, 382

(2007)). The ultimate test is not whether the

police used deadly force but whether the use of
such force was objectively reasonable under the

circumstances. In terms of the danger to others,

the present case was quite unlike the escape on

foot of an unarmed felony suspect in Garner.

Pointing to a videotape of the chase, the Scott

Court weighed the risks of the PIT maneuver

versus the fleeing motorist’s endangerment of

pedestrians, other civilian motorists, and officers

involved in the chase. According to the Court,

the test of reasonableness can take into consider-

ation the number of people imperiled by the

fleeing motorist, as well as the relative

culpability of that motorist versus those he placed

in harm’s way.

Means of Evaluating the Police Use of Force

In theory, the police use of forcemight be assessed

through a number of legal paths. For instance,

statutory schemes and departmental regulations

on the use of force might be challenged on their

face as constitutionally unreasonable. However,

this option is largely foreclosed by legal and prac-

tical barriers to bringing facial challenges under

the Fourth Amendment (Sibron v. New York, 392
U.S. 40, 59–60 (1968)), which might explain the

persistence of statutes of dubious constitutionality

in light ofGarner (McCauley and Claus, 3). More-

over, the internal rules of an executive agency are

often non-justiciable (United States v. Caceres,

440 U.S. 741 (1979)).

Another option would be to evaluate the police

use of force in criminal proceedings. Defendants

claiming to be victims of excessive force might

seek, inter alia, the suppression of incriminating

evidence at trial. But the courts have refused to

apply the exclusionary rule absent a causal con-

nection between the excessive force alleged by

the defendant and the evidence he seeks to sup-

press (United States v. Watson, 558 F.3d 701

(7th Cir. 2009)). State prosecutors can bring

charges against police officers whose use of

force constitutes a criminal offense, and federal

prosecutors can indict officers for uses of force

that amount to deprivations of constitutional

rights (18 U.S.C. } 242). Although beyond the

scope of this entry, various legal requirements

and practical impediments limit the viability

of criminal prosecutions as a method to assess
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the use of force and check police abuses

(Harris, 55–64).

Instead, civil suits have proven to be the most

feasible means to contest the use of force. Pur-

ported victims of excessive force can bring state

tort law actions against offending police officers,

although claims based on simple negligence may

be barred by sovereign immunity for the discre-

tionary acts of government officials made in the

course of duty. Alternatively, a 1994 federal law

empowers the US Department of Justice to inves-

tigate and bring suit against police departments

that have a “pattern or practice” of conduct vio-

lating the civil rights of people within their juris-

dictions (42 U.S.C. } 14141). Since its enactment,

the law has been used to investigate dozens of

police departments, including those exhibiting

patterns of excessive force. Typically, the cases

result in a settlement where the department in

question agrees to implement a slate of reforms.

However, the law is not designed to investigate

a specific case or to institute a civil action for

a particular use of force.

Today, most use of force litigation is brought

in federal court under a provision of the Civil

Rights Act of 1871 (42 U.S.C. } 1983) which

imposes liability on persons who, while acting

under color of law, deprive others of their civil

rights. Section 1983 itself is not a source of rights

but instead provides a cause of action to vindicate

established federal rights. As discussed, the rele-

vant right in excessive force cases is the Fourth

Amendment prohibition against unreasonable

seizures. Although } 1983 only applies to state

officials, the Supreme Court has ruled that an

implied cause of action exists against federal

officials for civil rights violations (Bivens v. Six

Unknown Federal Narcotics Agents, 403 U.S.

388 (1971)).

Before trial, } 1983 cases can be stymied, or at

least complicated, by the threshold issue of qual-

ified immunity. This doctrine shields government

officials from liability so long as his or her con-

duct does not violate clearly established rights

that would have been known to a reasonable offi-

cer. The US Supreme Court has held that the first

step in qualified immunity analysis is determin-

ing whether the police officer’s conduct violated
a constitutional right. At times, “a court might

find it necessary to set forth principles which will

become the basis for a holding that a right is

clearly established,” which, in turn, “serves to

advance understanding of the law and to allow

officers to avoid the burden of trial if qualified

immunity is applicable” (Saucier v. Katz, 533

U.S. 194, 201 (2001)).

Over the past half century, thousands of fed-

eral lawsuits have raised claims of excessive

force under } 1983, thereby providing the princi-

pal means for shaping the law of police use of

force (Harmon, 1126). Indeed, Garner, Graham,

and Scott were all cases brought under this pro-

vision. A number of reasons help explain the

dominance } 1983 litigation, including the poten-
tial for successful plaintiffs to obtain attorney

fees and costs (which, somewhat ironically, can

be greater than the damages awarded to plain-

tiffs), as well as the fact that federal cases tend

to come to trial much faster than state cases.

Controversies

The Supreme Court opinions on the use of force

are often “cast at a high level of generality” and

“[t]he test of reasonableness under the Fourth

Amendment is not capable of precise definition

or mechanical application” (Brosseau v. Haugen,

543 U.S. 194, 199 (2004)). Or as one federal

judge put it, “There is no such thing as a per se

violation of the Fourth Amendment” (Cox v.

Treadway, 75 F.3d 230, 241 (6th Cir. 1996)

(Ryan, J., concurring in part)). However, the

idea that there are no per se rules in this area is

belied by the fact that Garner did, in fact, adopt

a bright-line rule regarding the use of lethal force.

The same can be said of Scott, despite claims to

the contrary in the majority opinion. Specifically,

the Scott Court delivered the following conclu-

sion: “A police officer’s attempt to terminate

a dangerous high-speed car chase that threatens

the lives of innocent bystanders does not violate

the Fourth Amendment, even when it places

the fleeing motorist at risk of serious injury or

death” (Scott, 550 U.S. at 386). This rule may be

“sensible,” as the Scott Court believed, but it

certainly appears to be “absolute” (ibid., 389

(Breyer, J., concurring)).
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Objections to a per se approach might be tem-

pered by reading Scott as creating a special rule

regarding deadly force, as some lower court opin-

ions have done with Garner (Quintanilla v. City

of Downey, 84 F.3d 353, 357 (9th Cir.1996)). Yet

the distinction between deadly and non-deadly

force is not always clear. For instance, striking

an individual in the head with a baton or other

hard object may properly be viewed as deadly

force, and some police departments classify the

use of chokeholds and the firing of warning shots

as deadly force. Moreover, the use of ostensibly

non-deadly instruments can still produce lethal

consequences, such as when a flash-bang

grenade – an explosive device that creates

a disorienting light and sound – ignites flammable

accelerants contained in a building. Rather than

relying solely on the Supreme Court’s rough

dichotomy between deadly and non-deadly

force, most law enforcement agencies employ

far more discerning methodologies to guide

their officers. For instance, use-of-force continu-

ums incorporate multiple levels of force,

which typically begin with officer presence and

verbal communication and end with the use of

deadly force.

The totality of the circumstances approach

espoused byGraham presents its own difficulties.

As then-Judge (now-Stanford Law Professor)

Michael McConnell opined: “[B]ecause exces-

sive force jurisprudence requires an all-things-

considered inquiry with ‘careful attention to the

facts and circumstances of each particular case,’

there will almost never be a previously published

opinion involving exactly the same circum-

stances” (Casey v. City of Federal Heights, 509
F.3d 1278, 1284 (10th Cir. 2007) (quoting

Graham)). To reiterate, the Supreme Court in

Graham listed three non-exclusive factors that

may be relevant when considering the objective

reasonableness of police use of force: the severity

of the crime, whether the suspect poses an imme-

diate threat to the safety of the officers or others,

and whether the suspect is actively resisting arrest

or attempting to evade arrest by flight. In Scott,
the Court referenced the number of people endan-

gered by the suspect and the relative culpability

of that suspect versus those he placed in harm’s
way. The lower courts have cited additional

considerations in assessing reasonableness,

including:

• the type and amount of force used by the

police

• the extent of injuries inflicted upon the suspect

• the amount of time and any changing circum-

stances during which the officer had to deter-

mine the type and amount of force that

appeared necessary

• the relative physical characteristics of the offi-

cer and the suspect (e.g., height, weight, age,

gender, and strength)

• the nature of the arrest charges

• the availability of alternative methods of cap-

turing or subduing the suspect

• whether a warrant was used

• whether the suspect resisted or was armed

• whether more than one suspect or officer was

involved

• whether a warning was given before the use of

force

• whether the suspect was sober

• whether it was apparent that the suspect was

emotionally disturbed

• whether the officer harbored ill will toward the

suspect

Any number of other circumstances might be

added to this list, either explicitly or by use of

a catch-all phrase, such as “whether other danger-

ous or exigent circumstances existed at the time of

the arrest” (Chew v. Gates, 27 F.3d 1432, 1440 n.5

(9th Cir. 1994)). Without constraints on the rele-

vant circumstances or at least some guidance as to

the hierarchy or relative weight of factors, the

reasonableness standard can have the semblance

of a Rorschach test. Along these lines, Professor

Rachel Harmon has argued that “the reasoning

in these cases is ad hoc, often inconsistent, and

sometimes ill-considered,” meaning that “the out-

comes of future cases are largely unpredictable,

even by the Supreme Court’s own measures”

(Harmon, 1123).

As noted above, some cases have taken into

consideration the type and amount of force used

and the availability of alternative methods of

capturing or subduing a suspect. Other cases,

however, have held that police officers need not
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use the least intrusive means of responding to an

exigent situation (Scott v. Henrich, 39 F.3d 912

(9th Cir. 1994)). Likewise, officers are not

required to use, and their departments are not

required to provide, particular types of weapons

(Plakas v. Drinski, 19 F.3d 1143 (7th Cir. 1994)).
And as a matter of law, officers might not have

a duty to retreat before using deadly force (Penley

v. Eslinger, 605 F.3d 843, 855 (11th Cir. 2010)).

Although several cases emphasized the commu-

nication of warnings before using force, other

cases have found it objectively reasonable for

an officer to forego a warning (Colston v.

Barnhart, 102 F.3d 85 (3d Cir. 1997)). More

generally, the police are not required to make

any announcement when carrying out an arrest

in a public place (Catlin v. City of Wheaton, 574

F.3d 361 (7th Cir. 2009)).

Another subject of debate in excessive force

cases relates to the level of force used and the

kind of injury inflicted. In passing, the Graham
Court stated that “[n]ot every push or shove,

even if it may later seem unnecessary in the

peace of a judge’s chambers, violates the Fourth

Amendment” (Graham v. Connor, 490 U.S. 386,

397 (1989)). Along these lines, some courts have

held that a Fourth Amendment violation only

occurs when the police use more than a de

minimis amount of force (Cook v. City of Bella

Villa, 582 F.3d 840 (5th Cir. 2009)) and that the

suspect must suffer an actual or non-de minimis

injury (Fisher v. City of Las Cruces, 584 F.3d 888

(10th Cir. 2009)). But other courts have held that

excessive force claims do not require more than

a de minimis injury ((Chambers v. Pennycook,

641 F.3d 898 (8th Cir. 2011)), which is consistent

with the Supreme Court’s jurisprudence on

inmate claims of excessive force under the Eighth

Amendment (Wilkins v. Gaddy, 130 S. Ct. 1175

(2010)).

Additional areas of tension in the case law

include the significance of verbal or physical

threats by the police, particularly in the absence

of physical injury; the pertinence of an officer’s

ill will toward a suspect in a regime premised on

objective reasonableness; and the relevance of

department policies given that a violation of

such policies is not a basis for an excessive
force claim. But perhaps the most glaring incon-

sistency in the jurisprudence, and the clearest

split among the federal circuit courts, concerns

the appropriate time frame for analyzing the rea-

sonableness of police use of force (Avery,

267–89). Some decisions have focused on the

Supreme Court’s language of “immediate flight,”

“on the scene,” “reasonableness at the moment,”

and “split-second judgments,” all of which con-

note short time spans and temporal proximity

(Graham v. Connor, 490 U.S. 386, 396 (1989)).

With these phrases inmind, the Second, Fourth,

Fifth, Eighth, and Eleventh Circuits have limited

the assessment to those circumstances existing at

the time of the seizure. For instance, the Second

Circuit concluded that an officer’s

“actions leading up to the shooting are irrelevant to

the objective reasonableness of his conduct at the

moment he decided to employ deadly force. The

reasonableness inquiry depends only upon the offi-

cer’s knowledge of circumstances immediately

prior to and at the moment that he made the split-

second decision to employ deadly force.” (Salim v.
Proulx, 93 F.3d 86, 92 (2d Cir. 1996))

By contrast, the First, Third, Ninth, and Tenth

Circuits have held that proper analysis of exces-

sive force claims must take into consideration the

actions leading up to a seizure. In rejecting deci-

sions espousing a narrow time frame, the Third

Circuit could

“not see how these cases can reconcile the Supreme

Court’s rule requiring examination of the ‘totality

of the circumstances’ with a rigid rule that excludes

all context and causes prior to the moment the

seizure is finally accomplished. ‘Totality’ is an

encompassing word. It implies that reasonableness

should be sensitive to all of the factors bearing on

the officer’s use of force.” (Abraham v. Raso, 183
F.3d 279, 291 (3d Cir. 1999))

Still another approach has been employed by

the Sixth and Seventh Circuits, which divide use

of force incidents into separate, sequential parts

for analysis. As explained by the Seventh Circuit,

“we carve up the incident into segments and

judge each on its own terms to see if the officer

was reasonable at each stage,” but without

returning to prior segments to reconsider the

event “in light of hindsight” (Plakas v. Drinski,

19 F.3d 1143, 1150 (7th Cir. 1994)).
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Conclusion

Given the above, it is not surprising that scholars

have criticized the current law of police use of

force. Professor Harmon has described the

Supreme Court’s jurisprudence as “profoundly

impoverished,” with the “paucity of reasoned

analysis in this area” undermining “the evolution

of a principled case law defining clear require-

ments for the legitimate use of police force”

(Harmon, 1119, 1183). Another commentator

claims that “[a]s brutality remains a problem

and law enforcement challenges continue to

grow, there has never been a better time to add

flesh to the skeletal understandings of force found

in the text of the Fourth Amendment” (Note,

2009, 1721–22). Arguably, the problem is not

just the quantity of law on the use of force or

the appropriate choice (or mix) of bright-line

rules and flexible standards. Rather, there appears

to be a disconnect between the case law on the

one hand and people’s perceptions on the other.

Consider, for example, the “added wrinkle” in

the Supreme Court’s decision in Scott v. Harris:

“existence in the record of a videotape capturing

the events in question” (Scott v. Harris, 550 U.S.

372, 378 (2007)). Based on its review of the tape,

the Scott Court concluded that the fleeing motor-

ist’s “version of events is so utterly discredited by

the record that no reasonable jury could have

believed him,” deriding the lower courts for hav-

ing “relied on such visible fiction” when “it

should have viewed the facts in the light depicted

by the videotape” (ibid., 380–81). In dissent,

Justice John Paul Stevens believed that “the

tape actually confirms, rather than contradicts,

the lower courts’ appraisal of the factual ques-

tions at issue” (ibid., 389–90 (Stevens, J., dissent-

ing)). Along the way, Justice Stevens panned

“eight of the jurors on this Court” for reaching

a different verdict than the lower court judges,

“who are surely more familiar with the hazards of

driving on Georgia roads than we are” (ibid.,

390). Nonetheless, the majority was “happy to

allow the videotape to speak for itself” (ibid.,
378 n.5 (majority opinion)). Since Scott, the

lower courts appear to have taken the cue, relying

on videotapes in ruling on summary judgment
motions in use of force cases (Dunn v. Matatall,
549 F.3d 348 (6th Cir. 2008)).

As it turns out, however, “what [a videotape]

says depends on to whom it is speaking,” as

demonstrated by an empirical study conducted

by Professors Dan Kahan, David Hoffman, and

Donald Braman. The video in Scott was shown to

a diverse sample of more than 1,300 Americans,

who were then asked to describe what they saw

and to provide their opinions on key issues iden-

tified by the Supreme Court. The authors found

that a substantial majority of study participants

had viewpoints consistent with those expressed

by the eight-member majority of the Supreme

Court. This perspective was hardly uniform,

however. “Whites and African Americans, high-

wage earners and low-wage earners, Northeast-

erners and Southerners and Westerners, liberals

and conservatives, Republicans and Democrats –

all varied significantly in their perceptions of the

risk that [the fleeing motorist] posed, of the risk

the police created by deciding to pursue him, and

of the need to use deadly force against [the motor-

ist] in the interest of reducing public risk” (Kahan

et al., 903). As such, the vice of Scott was not

necessarily the outcome but the way in which the

Court reached it, namely, by asserting that no

reasonable jury could have come to a different

conclusion regarding the reasonableness of the

police use of force.

The authors suggested several alternative

rationales – for instance, the need for uniform,

predictable rules – by which the ScottCourt could
have rendered the same judgment without

dismissing other coherent viewpoints as unrea-

sonable. To these suggestions, one might add the

larger project identified by Professor Harmon: the

need for “an accessible and transparent frame-

work that the public may use to analyze highly

publicized uses of police force” (Harmon, 1183).

It may well be true that only a small percentage of

police-citizen contacts involve the use of physi-

cal force (Adams et al., 3). But as mentioned at

the beginning of this entry, the use of force tends

to be understood through the lens of mass-media

portrayals, which can distort popular perceptions

or at least focus attention on extreme circum-

stances, at times fostering distrust of the police
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and disrespect for the legal system (Luna,

1112–19). Finding the means to educate the citi-

zenry about the jurisprudence of force and to

inform legal decision-makers about perceptions

of police-citizen interactions might provide the

first step toward an understanding of the police

use of force that goes beyond the “Hollywood-

style car chase of the most frightening sort” (Scott

v. Harris, 550 U.S. 372, 379 (2007)).
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Overview

Undercover policing is an investigative technique

that is largely unregulated by constitutional crim-

inal procedure in the United States, though the

European Court of Human Rights has proven

more willing to regulate the impact of undercover

tactics on fundamental rights. American criminal

law regulates undercover policing primarily

through the entrapment defense, of which there

are different variants. Current tests rest on empir-

ical assumptions about the ways in which police

investigations influence their target environment.

Current versions of the entrapment defense do not

take account of the varieties of undercover inves-

tigations and the different types of influences

undercover agents may exert on their targets.
Key Issues and Controversies
Surrounding the Choice of Regulatory
Framework

Undercover policing is proactive an investigative

tactic that allows police officers and informants
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to infiltrate criminal organizations or to test the

criminal resolve of suspected offenders by dis-

guising their true identities and orchestrating

criminal opportunities. Undercover tactics have

been examined through a rich variety of regula-

tory prisms, each of which captures a different

feature that makes such operations vulnerable to

abuse. Criminal law scholars worry about entrap-

ment, which is an affirmative defense for targets

of undercover stings who can show that govern-

ment agents convinced them to commit a crime

when they were not predisposed to engage in such

criminal activity. Criminal law scholars also

consider the potential criminal liability of under-

cover agents and informants who participate in

the crimes they investigate. Criminal procedure

scholars examine the impact of undercover inves-

tigations on the constitutional rights of criminal

defendants, including their legitimate expecta-

tions of privacy under the Fourth Amendment

and the ways in which undercover operations

can compromise the privilege against compelled

self-incrimination under the Fifth Amendment

and the Sixth Amendment right to counsel.

Many civil libertarians look beyond the rights

of criminal defendants to the First and Fourth

Amendment interests of ordinary citizens. These

concerns center on covert operations that pursue

intelligence rather than evidence, since such

investigations are likely to affect not only crimi-

nals but anyone who belongs to religious and

political organizations that the government seeks

to infiltrate. Because such investigations may not

be predicated on concrete suspicion of wrongdo-

ing, they may cast a wider net, yielding informa-

tion whose validity may never be tested in court;

covert scrutiny of this sortmay burden the exercise

of freedom of speech, assembly, and religion and

may compromise the privacy of confidential com-

munications between members of targeted organi-

zations. Finally, state bar associations and courts

that interpret state ethics codes have from time to

time become concerned that prosecutors who

supervise undercover operations might infringe

disciplinary rules that prohibit attorneys from

sanctioning acts of deception, or from sponsoring

direct or indirect contact with represented parties,

outside the presence of their lawyers.
Among this multiplicity of regulatory options,

the entrapment defense remains the most signif-

icant, if only because most of the other types of

challenges have proven either legally ineffectual

or limited in scope. Appeals to civil liberties, in

particular, have been notably less successful in

the United States than in the European Union,

where the European Court of Human Rights

(ECtHR) has interpreted the Convention on

Human Rights (ECHR) to protect the fair trial

rights of criminal defendants whose convictions

rest on evidence obtained undercover. Within the

European Union, many national legislatures have

understood the Convention’s protections for

privacy (set forth in Article Eight) as requiring

statutory regulation of undercover operations and

the enactment of a warrant procedure that ensures

prior approval and continuing oversight by

judicial officers. The Convention’s privacy

protections have been interpreted to limit the

use of undercover tactics primarily to the pursuit

of serious crimes, after showing that other, less

intrusive investigative tactics seem unlikely to

yield evidence against highly secretive offender

groups. Accordingly, European legal systems

authorize undercover operations primarily for

the investigation of organized crime. Statutory

constraints limit both the types of crimes under-

cover agents can investigate and the tactics they

can use, as undercover agents in many European

countries risk criminal sanctions for facilitating

or taking part in crimes for which undercover

tactics are not authorized by law – even when

such assistance or participation serves exclu-

sively investigative purposes. The European

Court of Human Rights has also sustained chal-

lenges to undercover operations on grounds of

entrapment, or because of the use of secret evi-

dence, without adequate opportunity to question

undercover agents and informants at trial. Both

types of challenges invoked the right to a fair

trial, as guaranteed by Article Six of the ECHR.

By contrast, undercover operations in the

United States are not authorized by statute and

may be initiated without obtaining a warrant or

establishing probable cause or even reasonable

suspicion that a crime is being committed. In

Hoffa v. United States, 385 U.S. 293 (1966),
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the Supreme Court held that the use of under-

cover agents and informants does not tantamount

to a search, within the meaning of Fourth Amend-

ment, as targets waive their expectations of pri-

vacy in the information they voluntarily impart to

others; in essence, suspects assume the risk of

betrayal by their associates, or the risk that

those with whom they commit crimes may turn

out to be undercover agents. While listening in on

a target’s telephone conversation is a search that

infringes on a protected expectation of privacy,

eliciting such a target’s confidences through

undercover agents or informants does not count

as a search within the meaning of the Fourth

Amendment. Accordingly, resort to undercover

tactics, unlike the use of electronic surveillance,

requires no showing that less intrusive investiga-

tive methods have been tried or are likely to fail

and no showing that the crimes being investigated

are sufficiently serious to warrant the use of the

undercover technique. In Illinois v. Perkins, 496
U.S. 292 (1990), the Supreme Court also rejected

claims that undercover questioning of a custodial

defendant violates his Fifth Amendment right to

silence, even if he has already indicated his

unwillingness to speak to the police, because the

Fifth Amendment protects defendants only from

compelled self-incrimination; if the defendant

does not realize he is speaking to a representative

of the police, the Court has reasoned, he cannot

experience the conversation as an exertion of

pressure by the government. Defendants have

had more success challenging undercover

questioning of defendants who have invoked

their right to counsel. In Massiah v. United

States, 377 U.S. 201 (1964), the Supreme

Court held that once formal charges are in

place, undercover questioning can violate

a criminal defendant’s Sixth Amendment right

to counsel – but only if the questioning concerns

the crimes with which he is charged and only if

he has already invoked his right to counsel.

Finally, sufficiently outrageous sting operations

can violate defendants’ substantive Due Process

rights under the Fifth and Fourteenth Amend-

ments. But this remains largely a theoretical

possibility, as very few convictions have been

vacated on that basis.
In recent years, US courts have also rebuffed

claims that undercover policing invades their

First Amendment rights of freedom of speech

and assembly, though similar claims made in

the 1970s and 1980s resulted in consent decrees

under the terms of which police departments for

cities like New York and Chicago agreed to

refrain from surveillance of political and reli-

gious organizations absent any concrete evidence

of ongoing or incipient criminal conduct. These

consent decrees were quietly abandoned in the

wake of the September 11 attacks, and the FBI,

too, has modified the internal guidelines that

restricted domestic intelligence agencies absent

evidence of a criminal threat.

If American courts have rarely sustained legal

challenges that are framed in the language of

rights, and if American legislatures have never

enacted a statutory warrant requirement, they

have also avoided the regulatory path taken by

most European legal systems before undercover

tactics came to be regulated by a statutory war-

rant requirement: that of restraining undercover

tactics through the threat of criminal sanctions for

undercover agents or informants who take part in

the crimes they investigate. Courts have taken the

position that “[c]riminal prohibitions do not gen-

erally apply to reasonable enforcement actions by

officers of the law” (Brogan v. United States, 522

U.S. 398 (1998)). And state legislatures have

enacted broad immunities for undercover agents,

through the so-called “public authority” defense,

which protects law enforcement officers gener-

ally from criminal liability for enforcement

actions that were duly authorized by their supe-

riors. Unlike French and Italian immunities,

which spell out the undercover tactics in which

undercover agents and informants may lawfully

engage, the American defense makes no effort to

enumerate the enforcement actions – undercover

or otherwise – for which the defense is designed.
The Dominant Framework: Entrapment

Accordingly, the entrapment defense remains the

primary regulatory constraint on the criteria by

which targets of undercover operations are
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selected and on the ways in which undercover

investigations are planned and carried out. But

there is an ambiguity at the heart of the entrap-

ment defense, which accounts for the divergent

ways in which it has been codified and discussed.

Does the rationale for the defense rest on the view

that targets do not deserve to be punished if they

would have been unlikely to commit the charged

offense without the criminal opportunity they

were offered by government? Or does the entrap-

ment defense exist primarily to reorient investi-

gators away from targets of opportunity to “real”

criminals, to whom the government merely

tenders a convenient occasion to commit acts in

which they would otherwise engage undetected?

The so-called objective test accords with the

latter rationale, as it concerns itself with the

nature and strength of the inducement employed

by the government instead of the predisposition

of offenders. While a particular defendant may

well have been predisposed to commit the crime

with which he is charged, an excessively appeal-

ing inducement may nonetheless amount to

entrapment if it has a tendency to overcome the

resistance of the average law-abiding citizen.

Only a minority of jurisdictions, such as Califor-

nia and Oregon, have embraced this version of

the entrapment defense. By contrast, the subjec-

tive variant of the entrapment defense accords

with the former rationale, as it makes the defense

available only to those offenders who were not

predisposed to commit the crime they were even-

tually encouraged or persuaded to commit.

A third, hybrid variant makes the defense avail-

able only if the defendant can establish both that

he was not predisposed to commit the crime and
that the government’s tactics were unfair, mean-

ing that the pressures and inducements it used

were excessive. This is the most restrictive

variant of the entrapment defense, as a purely

subjective test would sustain a defense of entrap-

ment even when the government offered a target

otherwise reasonable inducements, so long as the

targeted offender could establish a lack of

predisposition.

In Sherman v. United States, 356 U.S. 369,

372 (1958), the Supreme Court embraced this

hybrid version of the test by asking whether the
inducement was objectively excessive and

whether the government’s tactics in fact

implanted the idea for the crime in the mind of

an “unwary innocent,” reasoning that the legisla-

ture that defined the criminal offense could not

have intended the criminal prohibition to apply to

those who would not have committed such

a crime without encouragement by undercover

agents or informants. Critics of the subjective

entrapment defense and its hybrid variant have

pointed out that any claim that targets who lack

predisposition do not deserve criminal punish-

ment must explain the unavailability of any sim-

ilar defense to those “unwary innocents” who

were led astray by their friends rather than gov-

ernment agents or informants.

Critics of all three variants of the entrapment

defense point out that all current versions of the

test make the assumption that one can meaning-

fully distinguish “true criminals” from “unwary

innocents.” Commentators argue that almost any-

one can be induced to commit a crime if the

“criminal offer” is sufficiently tempting, so that

the distinction between deserving and

undeserving targets is at best a fluid one. The

true question, for many reformers, is what level

of inducement is considered reasonable, with

some commentators using a market framework

to argue that so-called above-market offers

should be prohibited, because they may ensnare

at least some targets who would be unlikely to

commit crimes under “normal market condi-

tions,” meaning that they would be unlikely to

take advantage of the ordinary of criminal oppor-

tunities they are likely to encounter in their nor-

mal surroundings.

Legal scholars who would prohibit the gov-

ernment from offering targets more than the

“market price” as inducements to commit

a crime have often been vague about what con-

stitutes an excessive inducement, as they have

generally not examined or systematized the

variety of government sting operations that

might give rise to a defense of entrapment. In

the realm of sociology, however, Gary Marx’s

path breaking study,Undercover: Police Surveil-

lance in America (1988), has identified a wide

range of ways in which infiltration can alter
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a target’s conduct or environment, along with

a large number of factors that can distort the

“naturalism” of an undercover operation. Marx

points out that undercover operations can alter

not only the opportunity structure for criminal

conduct but also the motives, rewards, markets,

or resources that shape targets’ decisions about

whether to offend and how. And among types of

undercover operations, those in which an opera-

tive investigates past crimes are less likely to

shape criminal conduct than anticipatory investi-

gations that seek to prevent or facilitate future

offenses. Investigations that offer criminal oppor-

tunities randomly will pose different risks of

abuse than sting operations undertaken in

response to prior intelligence about specific tar-

gets. Even if efforts to avoid concerns about

entrapment lead investigators to emulate the nat-

ural criminal environment in their design of

a criminal opportunity, too much realism may

also overbear a target’s autonomy, since “[i]n

genuine criminal encounters, one party may

coerce or threaten another party into participat-

ing” or may offer sex or drugs as an inducement.
Applicability of Entrapment Defense
to the Varieties of Undercover Policing

The distortions that can be created by undercover

operations may be compared to those inherent in

either cognitive science or anthropology. In cog-

nitive science, an experimental design may not

correlate well with the real-life setting it seeks to

emulate, if the experimental scenario is overly

artificial. In the same way, an undercover agent

may, perhaps unwittingly, offer a target

a criminal opportunity that may be a poor substi-

tute, or proxy, for the types of offenses that

a target commits on his own, independently of

the government. This may be a particularly

salient risk for transactional undercover investi-

gations, in which the undercover agent may

agree to buy a much larger quantity of contraband

from a suspected dealer than the target ordinarily

sells to others. (American courts call this phe-

nomenon “sentencing entrapment,” if the inves-

tigator’s aim is to increase the level of offending
for the purpose of triggering a mandatory

minimum prison term, or some other sentence

enhancement.)

But some undercover investigations may more

profitably be compared to ethnography, anthro-

pology, or undercover sociology rather than the

experimental designs of cognitive science. If an

undercover agent infiltrates a criminal organiza-

tion, learning about kinship patterns and power

hierarchies, his presence as a facilitator or

coconspirator can reshape some of the internal

dynamics of the organization or help the organi-

zation to branch out into new territories or to

take advantage of emerging criminal opportuni-

ties. In this, agents may resemble anthropolo-

gists, ethnographers, or sociologists, who

become part of a community they are studying,

and in the process may influence and alter the

social environment, for example, by bringing

with them weapons and tools that lead natives to

abandon their own technologies or by helping

native communities patent their knowledge of

the therapeutic effects of local plants and herbs.

If undercover agents participate in the organiza-

tion’s crimes, instead of proffering criminal

opportunities that the government can control,

the agents may not only help reshuffle established

hierarchies but may shape at least some of the

organization’s criminal activities. Agents may

also become entangled with and perhaps com-

plicitous in the commission of crimes against

innocent third parties or in retaliatory violence

against unwitting informants (who may vouch for

undercover agents without knowing their true

identity.)

Most American undercover investigations can

be grouped along a continuum, one end of which

resembles the artificial, experimental scenarios

through which cognitive scientists seek to repro-

duce natural occurrences under controlled condi-

tions, while the other end of the spectrum features

true infiltration of a natural environment which

may, however, be altered by the presence of an

outside observer. If undercover narcotics buys are

closest to controlled experiments, other ana-

logues to cognitive science experiments include

the whole range of “honeypot” operations in

which the police offer a criminal opportunity to
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targets who self-select by taking agents up on

their criminal offers. Such investigations include

random integrity testing of bank tellers, the estab-

lishment of storefront fencing operations, the

positioning of bait cars filled with tempting mer-

chandise, or the deployment of decoy officers

posing as prostitutes on the street or as underage

girls on the Internet. At the other end of the

spectrum, undercover agents, sociologists, and

journalists have infiltrated mental hospitals,

supermarket chains, and extremist political

parties, much as long-term moles have infiltrated

the Cosa Nostra, the Hell’s Angels, and the Klu

Klux Klan.

To be sure, all undercover operations allow the

government secretly to influence the crimes it

investigates. But the concerns such influence

might raise will be different when the govern-

ment orchestrates an offense as a provable

proxy for other, secret criminal activity, than

when it allows its agents to take part in and

perhaps even steer offenses that are orchestrated

by others, in settings and with consequences that

the government may either not be able to control

or may be able to steer only at the cost of making

the organization’s true ambitions and capabilities

difficult to disentangle from the government’s

own contribution.

Neither objective nor subjective tests for

entrapment are currently able to distinguish

among these types of influence in assessing tar-

gets’ criminal responsibility for crimes to which

government operatives contribute in an under-

cover capacity. That the entrapment doctrine

functions as an affirmative defense makes it dif-

ficult to treat government influences as a matter

of degree. By contrast, Italy and Germany treat

entrapment as a scalar concept by making the

doctrine available as a mitigating factor at sen-

tencing. (The American doctrine of sentencing

entrapment is rarely successful in reducing pun-

ishment to reflect government influence on the

severity of a target’s offense, as it is invoked only

in truly exceptional cases.) This allows targets’

penalties to be adjusted for the degree of govern-

ment influence on targets’ criminal activities, so

that punishment may correspond to the nature and

severity of the offenses that targets would have
committed on their own. Compared with many of

the member states of the European Union, the

United States remains unusual in resisting both

statutory regulation and warrant requirements,

which would compel advance scrutiny of

undercover operations, while making much less

use of doctrines such as sentencing entrapment to

adjust for distorting government influences in

their aftermath.
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Overview

Most criminal justice systems today have intro-

duced alternatives to imprisonment. The general

idea behind diversion and alternative sanctions is

to keep the offender within society and to save

him from the socially detrimental outcomes of

imprisonment. This entry aims to give an over-

view about diversion strategies and alternative

sanctions in juvenile justice systems which can

in many countries be seen as pioneers for law

reforms in the adult criminal justice systems.
Fundamentals of Juvenile Justice
Systems

Generally speaking, the common idea of juvenile

justice systems is that minors or juveniles should

be dealt with differently than adults. According

to criminological research results worldwide,

juvenile delinquency and crime are episodic

and regularly disappear in early adulthood.
Consequently – and in line with Art. 40 (4) of

the United Nations’ Convention on the Rights of

the Child (CRC) and many subsequent interna-

tional instruments – justice systems have intro-

duced special regulations for juvenile offenders

which provide educational measures and sanc-

tions instead of imprisonment as responses to

youth criminality. The intention is to avoid

compromising the developmental process of

young persons in the transitional stage from

youthfulness to adulthood. This development

and the many international recommendations

and conventions in the field of juvenile justice

can be seen as the major achievement in modern

juvenile criminal policy worldwide.

Justice systems differ in their approaches to

youth offending. Parts of the juvenile justice sys-

tems are more justice oriented, which can mean

that they sentence young offenders based on

notions of punishment and accountability but

also on the idea of proportionality, thus limiting

interventions in order to avoid disproportionate

sanctions. The idea of education and rehabilita-

tion which is inherent also to justice-oriented

juvenile justice systems is implemented by giving

priority to diversion and community sanctions

(“subsidiarity” of punishment or “education

instead of punishment”). Therefore, in justice

systems like in Canada or some European states,

we find justice-oriented criminal procedural laws

for juvenile offenders, oftentimes with extensive

modifications compared to those for adults but by

nature based on criminal law. Those are regularly

focused on the offender rather than the offence,

and the aim of rehabilitation plays a special role.

Other juvenile justice systems are more oriented

at family or youth welfare law. This includes that

the offence is rather seen as a sign for the “need of

help” of the juvenile and therefore leads to wel-

fare or family law measures (e.g., in Poland or

Bulgaria), and in some countries, family confer-

ences play an important role in the practice of

juvenile justice (e.g., New Zealand, Northern

Ireland, or Canada). As more or less pure

welfare-oriented systems do not provide for crim-

inal sentences they allow for sometimes far-

reaching transfers of juvenile offenders to adult

criminal courts as in the United States.
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Nowadays, as a result of manifold develop-

ments, we can hardly find a pure welfare or jus-

tice approach in one country. Systems that

combine welfare as well as justice elements and

that have introduced even more and different

approaches to responding to young offenders are

more common (Winterdyk 2002; Doob and

Tonry 2004; Cavadino and Dignan 2006;

Goldson and Muncie 2006; Junger-Tas and

Decker 2006; Hartjen 2008; UNICEF 2008;

D€unkel et al. 2011a). They differ in their scope

concerning the age groups or the behavior they

encompass (e.g., in many systems status,

offences can open the door to juvenile justice, in

others only “criminal” behavior can lead to reac-

tions from the youth court; see for an overview

Doob and Tonry 2004; Pruin 2011). However,

due to the requirements of the CRC and their

subsequent international instruments, many juve-

nile justice systems have managed to introduce

procedural safeguards to make sure that the state

reactions remain proportional to the seriousness

of the offence.
Diversion

Definition and Functions of Diversion

One state reaction which is usually used more

extensively in juvenile justice compared to adult

criminal justice systems is the possibility of

diverting young offenders from trial.

In the context of criminal justice, diversion is

seen as a headword for decisions, measures, and

strategies which aim to avoid formal penal pros-

ecution, trial, and sentences (Koffmann and

Dingwall 2007). A more concrete definition of

diversion can be as follows: Diversion is the

dismissal of the case when the offence is of

minor gravity and if formal proceedings do not

seem to be appropriate. Diversion follows the

procedural principle of “expediency” (in contrast

to a strict principle of “legality” which obligato-

rily requires formal proceedings and court deci-

sions in any case) and its main aim is to avoid

stigmatization through formal court proceedings

(D€unkel et al. 2011b, p. 1651). In the juvenile

justice systems, different forms of diversion are
to be found: Diversion can be unconditional or

conditional; furthermore, it often means the refer-

ral of juvenile offenders to health or social ser-

vices or to mediation schemes instead of judging

them in criminal court proceedings.

Diversion is regularly a decision of the prose-

cutor at a pre-court level. In many countries

diversion can also be adjudicated by the judge,

if after an accusation the case seems to be appro-

priate for a dismissal (e.g., because of reparation

efforts by the offender that have been performed

in the meantime). In some countries even the

police are competent to divert juvenile offenders

and therefore to avoid criminal proceedings more

or less completely (e.g., police cautionings or

warnings in Anglo-Saxon countries).

Particularly in the field of juvenile justice,

since the mid-1980s many international recom-

mendations have emphasized that diversion

should be given priority as an appropriate and

effective strategy of juvenile crime policy (e.g.,

Convention on the Rights of the Child of 1989,

Article 40 (3) b), emphasized by Comment No.

ten on Children’s Rights in Juvenile Justice from

25 April 2007; the United Nations Standard Min-

imum Rules for the Administration of Juvenile

Justice [Beijing Rules] of 1985, Rules No.

11.1–11.4; the United Nations Guidelines for

the Prevention of Juvenile Delinquency [Riyadh

Guidelines] of 1990, Rules No. 5 and 6; the

United Nations Standard Minimum Rules for

Non-custodial Measures [Tokyo Rules], Rule

No. 5 and on the European level; the Council of

Europe’s Recommendation on “New ways of

dealing with juvenile delinquency and the role

of juvenile justice” of 2003 [Rec 2003 (20)],

Rules 7, 8, and 10; and the European Rules for

Juvenile Offenders Subject to Sanctions or Mea-

sures [ERJOSSM, Rec (2008) 11], Rules 5, 10,

and 12).

The concept of nonintervention (or better

avoiding formal prosecution) was developed in

combination with decriminalization (particularly

of so-called status offences) and deinstitutionali-

zation (from youth custody and residential

homes). Since the 1960s particularly in North

America and across Europe, tendencies in juve-

nile criminal policy have emerged that are based
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on the notions of the principles of “subsidiarity”

and “proportionality” of state interventions

against juvenile offenders (D€unkel 2009). More

specifically, these developments also involve the

expansion of procedural safeguards on the one

hand and the limitation or reduction of the inten-

sity of interventions in the field of sentencing on

the other. One major element of this philosophy

was the idea of diversion, i.e., to avoid possibly

stigmatizing state interventions in favor of a more

lenient and – with regard to future social integra-

tion – more appropriate approach.

In spite of heavy criticism in the early 1980s,

blaming “net-widening” effects and informal

social control that would even surpass formal

social control of the youth courts (Austin and

Krisberg 1982), diversion has continued its

“triumphant” expansion due to national and

international developments in juvenile crime

policy in the 1980s. Nowadays, apart from the

aim to avoid (unnecessary) stigmatization,

diversion in juvenile justice is based on the

idea that education should be prioritized over

punishment. From the perspective of sociology

of law, the advantage of nonintervention or less

severe punishment (e.g., probation instead of

imprisonment) lies in the increased expectations

of future norm conformity, which are expressed

by the competent punishing authority to the

offenders in question. The violator of the norm

is under the pressure of a special (informal)

obligation as he has been given a “social credit”

which contributes to better compliance with the

norm (see D€unkel et al. 2011b, p. 1628 with

further references.).

Furthermore, the use of diversion is oftentimes

related to the pragmatic consideration of reduc-

ing or limiting the courts’ caseload (see in general

Jehle and Wade 2006). It can be shown that an

increase of cases in the criminal justice system

needs to be compensated by diversionary or other

bureaucratic strategies that make the “input”

manageable.

Types of Diversion

Types of diversion can be distinguished by the

different authorities who are competent to

decide on the dismissal of the case (diversion).
Diversion can be initiated by the police, the pros-

ecutor, or the judge.

A young offender’s first contact with the jus-

tice system is mostly the police. This is why

police diversion is generally recommended by

the international instruments (see, e.g., No. 11.2

of the Beijing Rules or No. 5.1 of the Tokyo

Rules). The advantage of diversion at this early

stage of the procedure is that the police can react

promptly, so that there is immediacy between

committing the offence and the justice system’s

response. On the one hand, a swift reaction is

seen positively from a pedagogic point of view

(if the police act cautiously and with respect). On

the other hand, the amount of time during which

the offender could be stigmatized is reduced. The

police have a lot of discretional power in such

a system. The resulting dangers could be

prevented through the condition that the police

have to undergo specific training on contact with

young offenders.

Consequently, many juvenile justice systems,

mostly in countries where the role of the public

prosecution service is not very strong, introduced

the possibility of “police diversion.” “Police

diversion” can mean that the police, to whose

attention an offence committed by juveniles has

come, is competent to simply take no further

action because the behavior in question is viewed

as being very minor, petty, and unimportant (e.g.,

Cyprus, England/Wales). In other systems the

police can issue informal or formal warnings or

can refer the juvenile to special diversion

schemes in close cooperation with the Social

Services (e.g., Northern Ireland, Ireland, the

Netherlands).
Other countries strictly follow the procedural

principle of “legality.” Originally the principle of

legality means that a human conduct must be

declared as a crime by a specific statute or law

before it can be considered as a criminal act. The

strict consequence from this principle is that

a special prosecution service must bring

a charge against any criminal offender. If the

laws in these countries provide for any form of

pre-court diversion, usually the prosecution ser-

vices, consisting of lawyers, are competent to

decide about dismissing the case or to refer it to
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a special diversion scheme. Usually the decisions

of the prosecution services are conditional. This

means that the prosecution service offers to

close the criminal proceedings when the offender

has fulfilled special obligations like repairing

the damage or participating at anti-aggression

trainings.

In some countries, diversionary decisions can

also be made by a judge at the court level. Such

court diversion makes sense particularly in cases

when the juvenile has paid reparation or has oth-

erwise resolved the conflict with the victim after

the prosecutor has submitted the indictment to the

court, which gives the judge the impression that

further prosecution would not be appropriate or

necessary. Especially the countries following the

traditional welfare model have facilitated diver-

sionary strategies on a court level because of the

wide discretionary power of the juvenile judge.

In consideration of the different competent

authorities, juvenile justice systems generally

introduced a way to divert a case and combine

the conditional dismissal of the case with educa-

tional measures or interventions. The systems for

this kind of “interventionalist diversion” vary.

In many countries, minor offences can be

dismissed after educational measures have taken

place (e.g., mediation, victim-offender reconcili-

ation, reparation, apology to the victim). The idea

is that if the conflict is already solved within the

society, there is no need to further stigmatize the

offender or to spend much money on cost-

intensive criminal procedures. So, for example,

if in Germany at the time of the beginning of the

prosecution the offender has already apologized

and paid for the damage he produced, the public

prosecutor can dismiss the case without any fur-

ther conditions (the German Juvenile Justice Act

even encourages the prosecutor to regularly do

so; see Sect. 45 al. 2 JJA).

A similar approach is followed in countries

where diversion in combination with

(minimum) educational interventions is seen as

a possible option. One alternative is that the pros-

ecutor or the judge can suspend the case for

a certain period of time. The case will be

dismissed after the offender has fulfilled special

obligations, like community work or reparation
of the damage or participation at certain “training

courses.” A comparable approach is quite com-

mon in Eastern European countries with the so-

called release from criminal liability, which can

be combined with educational measures.

In some countries, diversion can be combined

with a referral to the Social Services (Sweden) or

special administrative authorities/bodies, like the

“Children’s Hearings System” (Scotland) or the
“Juvenile Commissions” in Bulgaria, Estonia, or

Russia. These bodies can partly issue and partly

negotiate the fulfillment of special educational

obligation. The transfer of responsibility and

sanctioning power to administrative bodies

makes it important to guarantee that juvenile

justice standards are respected on this level as

well. According to the international recommen-

dations, these kinds of administrative authorities

likewise have to avoid each form of deprivation

of liberty as a reaction to criminal behavior.

Questionable is if “Juvenile Commissions” as

they can be found in Eastern and Central Europe

constitute an appropriate way of diversion. Not

always the commission’s decisions are subject to

judicial review, even if they may include the

placement of a juvenile in a closed institution

(UNICEF 2008, p. 25). An interesting approach

in this sense is the idea of introducing confer-

ences to divert juvenile offenders from criminal

proceedings which is apparently most developed

in New Zealand: The police have to refer all

juvenile offenders who have not been arrested

and charged to a family group conference. If the

conference can resolve the matter, there will be

no further public reaction. The youth court is

required to refer all cases coming to it for

a family group conference as well (Maxwell and

Morris 2006, the European approaches for the

introduction of family conferences are described

by Doak and O’Mahony 2011).

Efficiency of Diversion

Measuring the efficiency of sanctions is one of

the most complicated issues in criminological

research. Usually different sanctions are applied

for different kinds of offences and offenders. This

leads in practice regularly to a selection bias

which makes it almost impossible to ascribe
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recidivism (or legal behavior) to the inefficiency

(or efficiency) or the sanction (validity). Reduc-

ing a desired behavior to a special sanction is

only possible with the help of studies using ran-

dom assignment or quasi-experimental design

(standards for evaluations were developed by

Sherman et al. 1998; see also the chapters of

MacKenzie and Shapland in this volume). Most

study designs do not follow these standards, as it

is in a criminal justice system difficult to allocate

one or another sanction randomly.

With regard to diversion, there are at an inter-

national level study results which indeed used

random assignment or quasi-experimental design

which predominantly arrived at the conclusion

that recidivism rates after diversion are lower,

or at least not higher, than after formal court

procedures and convictions. According to

German studies, the strategy of expanding infor-

mal sanctions has insofar proved to be an effec-

tive means, not only to limit the juvenile court’s

workload, but also with respect to special preven-

tion (see Heinz 2005; D€unkel 2011).

According to German data, reconviction rates

of offenders who were “diverted” instead of

being formally sanctioned are significantly

lower (reoffending rates after a risk period of

3 years were 27 % vs. 36 %, see D€unkel 2011).

Even for repeat offenders the reoffending rates

after informal sanctions were not higher than

after formal sanctions (see Heinz 2005, p. 306).

Another study demonstrates that the increase in

the use of diversion in Germany during the 1980s

and 1990s does not correspond to an increase of

juvenile delinquency rates. On the contrary, the

recidivism rates of comparable delinquents (for

different typical juvenile delinquent acts) were

significantly lower when diverted as compared

to those formally sanctioned by the youth court

(see D€unkel et al. 2011b, p. 1639 with further

references). The evident methodological

problems of comparing different sanctions

(concerning the seriousness of different crimes,

previous convictions, etc.) were addressed by

British empirical research which strictly con-

trolled the different “sanction groups” for key

variables such as age, sex, and previous criminal

history. The research results demonstrate that
conditionally discharged offenders had lower

reconviction rates (39 %) than those sentenced

to fines (43 %), probation (55 %), or community

service (48%, seeMoxon 1998, p. 91). The meta-

analysis of Whitehead and Lab supports the find-

ings that diversion has the best prognosis with

regard to recidivism. As far as can be seen, only

the study of Morton and West (1983) could not

find any reduction in recidivism from the use

of youth diversion as opposed to youth courts

(in Canada).

Looking at the costs and the impact of differ-

ent sentences and interventions, it is evident that

informal warnings and cautions are the least

expensive measures. Further research on “what

works, with whom under which circumstances”

including serious control of the selection bias

needs to be continued in this context.
Community Sanctions

Definition and Functions of Community

Sanctions

If a case is not diverted but reaches the level of

the court, many juvenile justice systems provide

a lot of different dispositions as well. The so-

called community sanctions define all sanctions

and measures which do not lead to deprivation of

liberty in any form (see Beijing Rules, No. 18).

They are important as a basis to comply with the

principle that no child shall be deprived of liberty

except as a “last resort,” as required by Article

37(b) of the Convention on the Rights of the

Child. The reform movement to widen the scope

of community or alternative sanctions started in

the 1970s in the United States and England and

later developed in the 1980s in many other juve-

nile (and adult criminal) justice systems. The

base for the introduction of community sanctions

is seen as twofold: On the one side a shift in

people’s attitude towards punishment emerged

which tried to make criminal justice more

humane (Junger-Tas 1994, p. 1). On the other

hand, there was the problem of overcrowded

prisons in many countries which forced to find

and to use alternatives (e.g., Bala and Roberts

2006, S. 37). If we look at today’s different
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juvenile justice systems, we do find many differ-

ences regarding the extent and types of commu-

nity sanctions.

Types of Community Sanctions

As a general rule, the applicable sanctions and

measures follow a certain hierarchy that is based

on the order in which priority shall be given to the

most educational, most appropriate sanction.

This regularly opens up the possibility to com-

bine several educational measures or sanctions

with each other. We can find the following levels

of sanctioning, ordered from the least to the most

intrusive:

1. Warnings, reprimands, conviction without

sentence, educational “directives”

2. (Day) fines, community service, reparation

orders, mediation

3. Social training courses and other more inten-

sive educational or supervision sanctions

4. Mixed sentences, combination orders (which

can be characterized as a more “repressive”

(intrusive) way of dealing with juvenile

offenders)

5. Suspended sentences without supervision by

the Probation Service

6. Probation

7. Suspended sentences with supervision by the

Probation Service, electronic monitoring

8. Educational residential care, youth imprison-

ment, and similar forms of deprivation of

liberty

The least invasive sanctions are warnings or

reprimands (verbal sanctions) and followed by

a wide range of alternative sanctions that exert

more or less influence on the life of the offender.

Many sanction systems provide educational mea-

sures (such as educational “directives” in Austria

and Germany) either as independent sanctions or
as complementary elements of other sanctions

like probation or suspended prison sentences

(e.g., Denmark). The aim of such educational

directives is always to improve the educational

impact on the one hand and to reduce the impact

of risk factors in the juvenile’s daily life on the

other. The laws should confer a certain degree

of discretionary power on the judge to enable

him or her to find the most appropriate directive.
In between we find the possibility to impose a day

fine on juvenile offenders which is theoretically

possible in many, albeit not all juvenile justice

systems. Indeed, one may question if fines could

be seen as educational sanctions, facing the fact

that juveniles will often be unable to pay for fines

with their own money.

Restorative justice elements like victim-

offender mediation for juveniles do often play

a special role in juvenile justice. Yet, in some

(European) countries, mediation is never or only

seldom practiced due to a lack of organizational

infrastructure at the local level, as reported by the

Czech Republic, Poland, Romania, and Serbia

(D€unkel et al. 2011a). Such kinds of “restorative

justice orders” can be manifold and creative in

aiming at compensating the victim.

In many countries, community service com-

bines slight “punishment” with reparative and

rehabilitative elements. The offender shall offer

“a ‘payback’ to the community via unpaid work”

(Goldson 2008, p. 78). Some countries have spe-

cial age limits for the imposition of community

service: For example, in England and Wales,
Ireland, and Northern Ireland, community ser-

vice can only be imposed on juveniles aged 16 or

older. Huge differences can be observed with

respect to the maximum number of hours: The

limit lies between 30 h in Belgium and 250 h in

Canada, 300 h in Denmark, or even 400 h in New

Zealand (see D€unkel and Lappi-Sepp€al€a in this

volume). The differences in legislation are partly

due to different approaches and settings for com-

munity service orders: For example, in Finland

a high number of hours (regularly only for young

adults aged 18–20) will replace a sentence of up

to 8 months of unconditional imprisonment

(D€unkel et al. 2011a, p. 1647).

Different from community service is the sen-

tence of “corrective labor,” which can be found

primarily in Central and Eastern Europe. Correc-

tive labor may be imposed on a juvenile offender

at the place of his/her regular employment for

a particular length of time. In the course of cor-

rective labor, deductions from the offender’s

earnings shall be made in favor of the state in

the amount specified in the court ruling within

a certain limit (UNICEF 2008, p. 30).
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Many countries have successfully

implemented creative and constructive measures

such as social training courses (Germany) or so-
called labor and learning sanctions or projects

(the Netherlands), where the juveniles can learn

to deal with their aggressive potential or

where they can be trained according to their per-

sonal skills.

Some countries have introduced high inten-

sive supervision or educational orders, e.g., spe-

cial “centers” to which juvenile offenders can be

sent for a few hours a day. In England andWales,
the attendance center order requires a young per-

son to be present at a (usually) police-run institu-

tion on Saturday afternoons, where juveniles

engage in physical education and other activities

designed to inculcate a sense of discipline or

social skills, for sessions up to a maximum of

36 h. In Kosovo, the court can commit a minor

to a disciplinary center for a maximum of

1 month (for up to 4 h per day) or for a maximum

of 4 days of a school or public holiday (for up to

8 h per day). In France, the law of 5 March 2007

created a new educational measure, activities
during the day (mesure d’activités de jour), in

which the juvenile is involved in vocational or

school insertion activities at a public or qualified

private institution or agency. In Italy, the magis-

trate can order the minor to carry out study or

work activities in special working groups.

Looking at the strict definition above it may be

questionable if these measures fall into the scope

of “community sanctions.” However, because

they are used in practice to avoid imprisonment

or comparable forms of deprivation of liberty in

predominant closed institutions, they deserve to

be listed within this category. This is not the case

for short-detention centers, where juveniles can

be sent to for some days or weeks with the aim to

deter the offender via a “short sharp shock.” Even

if some jurisdictions try to avoid “real” impris-

onment with the introduction of this short-term

incarceration, this however falls within the

definition of deprivation of liberty as it takes

the juvenile out of his social surroundings and

endangers him with the negative aspects of stig-

matization and other negative outcomes of

imprisonment.
In many countries, supervision or surveillance

orders play a special role as alternatives to

imprisonment. In most countries, the Social

Service or the Probation Service is responsible

for the execution of these measures, but in some

countries, juvenile offenders are usually super-

vised by the legal representative, normally the

parents (e.g., “house arrest” in Italy). The aim is

to avoid isolating the minor from his/her familiar

and social surroundings in order to prevent dis-

turbances to his/her personal development.

In Finland the Juvenile Punishment Order

consists of work programs, supervision, and

activity programs that aim to promote social

adjustment, the person’s sense of responsibility,

and his/her social relations. There is a strict

requirement that this sentence can only be issued

in high-risk cases. This requirement may prevent

net-widening effects as the Juvenile Punishment

Order is definitively only applied in cases of

repeat offenders who have already been sen-

tenced to conditional imprisonment.

Contrarily, in England and Wales the intro-

duction of the so-called referral order could well

be having a net-widening effect, since it is more

invasive and rigorous than the conditional dis-

charge that it has essentially replaced in practice.

“Action plans” or “referral orders” in contrast to

the Finnish “Juvenile Punishment Order” follow

a more punitive approach (D€unkel et al. 2011a,
p. 1651 with further references).

In some juvenile justice systems, it is possible

to confiscate a person’s driver’s license or to issue

a prohibition from driving a vehicle as indepen-

dent sanction or measure. In these cases the

courts have to consider a certain susceptibility

to unequal treatment, because there are special

groups of juveniles or young adults who are more

dependent on driving a car than others (due to

work obligations, poor local infrastructure, etc.).

There are serious reservations against the tempo-

rary withdrawal of a driver’s license as a stand-

alone sanction, especially if it is used for other

than only traffic-related offences. The future inte-

gration of juveniles is often more difficult when

their mobility is hampered. Therefore, educa-

tional efforts should be made to allow juveniles

to participate in traffic in a responsible manner.



L 2878 Law, Diversion and Community Sanctions in Juvenile Justice
Social traffic training courses seem to be the

appropriate answer, rather than excluding juve-

niles from mobility – particularly when they live

in rural areas (D€unkel et al. 2011a).

Many juvenile justice systems provide

suspended juvenile prison sentences that fre-

quently go hand in hand with supervision by the

Probation Service or a similar service with

a social work approach. The “Continental Euro-

pean Model” of suspended sentences implies the

imposition of a youth prison sentence, the execu-

tion of which is not immediate. Should an

offender fail to meet the conditions of probation,

suspension (as a last resort) can be revoked and

the juvenile serves the term of imprisonment set

at the first trial (e.g., in Austria, Bulgaria,

Germany, or Spain). Other criminal systems like

in the United States or the states of the United
Kingdom introduced probation as a special sanc-

tion. This sanction is – as its name indicates –

always connected with support from and control

by the Probation Service. Contrary to the

“Continental European Model,” in these coun-

tries no term of detention is fixed. Therefore,

where an offender fails to comply with his or

her probationary requirements, the term of

imprisonment is determined in a second sentenc-

ing trial. Here one finds another explicit example

for how the same terms can mean different things

in international comparative analyses:Many coun-

tries use the term “probation” to describe the

“Continental European” approach of “suspended

sentences with supervision.”

Apparently no juvenile justice system has

managed to totally avoid imprisonment or deten-

tion for juveniles. Many different forms of depri-

vation of liberty with corresponding institutions

can be found worldwide, like youth prisons,

detention centers, closed educational care, or

schools “for juveniles with special needs” (see

D€unkel and Stańdo-Kawecka 2011).

Especially researchers and practitioners from

Central and Eastern European countries claim

that oftentimes the laws in their countries do

provide a lot of alternative sanctions, but the

judges or prosecutors do not apply them. The

reason mostly lies in the lack of infrastructure.
The law might allow for victim-offender

mediation – but if no organization or no service

is available to offer mediation, this promising

new approach will gain no importance in prac-

tice. Another problem related to the implementa-

tion of alternative sanctions is oftentimes that the

question of funding is not responded or clear.
Efficiency of Alternative Sanctions

Research results on the efficiency of alternative

sanctions are not as clear as for diversion (see

above) and share the same problems with respect

to the selection bias. However, there is some

evidence that alternative sentences “work” better

than liberty-depriving sentences with regard to

recidivism, but the results request for differenti-

ations: For example, Latimer et al. (2001) or

Sherman and Strang 2007 showed that restorative

justice programs can reduce recidivism, but there

is a wide variation in their effects (see also the

chapters of MacKenzie and Shapland in this vol-

ume). In general, international results show that

positive effects rather are to be expected from

programs comprising behavior therapy, oriented

towards social learning, and tailored to the needs

of the offender than from punitive sentencing

and/or imprisonment (e.g., Murphy et al. 2010

with further references; MacKenzie in this

volume). In contrast, programs focusing on dis-

cipline or deterrence through fear of conse-

quences showed negative or minimal positive

effects (Lipsey and Howell 2012, p. 517 with

further references). Not surprisingly alternative

sanctions have proven to be cost-effective com-

pared to the immediate and belated costs of

imprisonment (Aos 2006; UNODC 2007).
The Relevance of Diversion and
Community Sanctions in Practice

Oftentimes the country’s “law in the book” does

not correspond to the “law in practice.” To inves-

tigate whether the countries use their manifold

possibilities in sentencing juvenile offenders is
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not always an easy task: Apart from the general

problems that arise when working with statistical

data about crime and reactions to crime in a large

number of countries (e.g., offences are in some

countries registered in relation to the offence, in

other countries in relation to the offender), the

collection of data about sentencing in a juvenile

justice system varies a lot. Sometimes an absence

of reliable statistical records can be observed (see

Goldson and Muncie 2006, p. 2), and even where

statistical records do exist, practice of how crimes

(and clear-ups) are recorded varies greatly (see

Cavadino and Dignan 2006, p. 4). Thus, compa-

rability can only be achieved through lots of

interpretation. This makes an international com-

parison of statistical data difficult enough. The

above-described wide variety of alternative sanc-

tions in the different juvenile justice systems

complicates matters further, and the different

age groups that are covered by the different juve-

nile justice systems all over Europe additionally

hinder comparability. With regard to the use of

alternative sanctions in practice, it is possible to

present some structural tendencies (for Europe

see D€unkel et al. 2011b). Diversion has experi-

enced a triumphant expansion in many European

countries such as Austria, Germany, Ireland, the
Netherlands, Northern Ireland, Romania, Slove-

nia, Spain, and Sweden, where more than 50 %

and up to 70 % (Germany) or even about 80 %

(Northern Ireland) of cases involving juvenile

offenders are diverted. Other countries like New

Zealand, Scotland, or Sweden regularly refer

juvenile offenders to special institutions, confer-

ences, or social services.

Many of those countries who do not make

extensive use of diversion, primarily apply court-

based community sanctions, e.g., in the Czech

Republic, Spain (Catalonia), and Switzerland.
Slovenia is an extreme case as in 98 % of court

decisions educational measures are applied. The

same is true for Serbia (95 %). In many Central

and Eastern European countries, the suspended

prison sentence is still the predominant commu-

nity sanction, often because of a lack of infrastruc-

ture for other, more educational alternatives

(e.g., in the Czech Republic, Hungary, Latvia,
Russia, and Slovakia). The United States are infa-
mous to sentence young offenders rather based on

notions of punishment and accountability than

rehabilitation, but alternative sanctions are still

seen on the rise (Bishop and Decker 2006, p. 29).

Still there are countries where custodial sen-

tencing is obviously seen as a promising answer to

juvenile offending and of considerable impor-

tance in practice. Bulgaria, Lithuania, Romania,
Russia, and Spain (particularly Catalonia) could

be classified as belonging to this group. In

Bulgaria traditionally 80–90 % of court disposals

had been sentences to imprisonment, but after the

law reform of 1999, the proportion of prison

sentences for juvenile offenders dropped to

“only” 47 % (2005). In Romania and Russia,

however, compared to the Soviet time, decreasing

proportions of custodial sanctions are evident. In

Spain increasing numbers of custodial sanctions

have been imposed only recently. As indicated

above, some countries, mainly from Central and

Eastern Europe, report that they have introduced

a wide variety of alternative sanctions which are

not in use to a greater extent in practice due to the

missing infrastructure and unclear funding.
Conclusion

Juvenile justice systems reveal numerous possi-

bilities to divert juvenile offenders from the crim-

inal justice system or to offer them alternative

sanctions. In many countries lawmakers and

practitioners seem to be convinced that juveniles

shall be saved from the socially detrimental out-

comes of imprisonment, and the international

recommendations which request the use of cus-

todial sanctions only as a last resort demand the

criminal justice systems to seek for effective

alternatives.

As available research results allow for the

gently conclusion that diversion “works” in

means of the reduction of recidivism, data

records on the efficiency of alternative sanctions

do not allow for entirely clear positive conclu-

sions. However, is it the correct way to ask the

alternatives to imprisonment to proof their
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efficiency when we definitely know that impris-

onment or comparable ways of custodial sanc-

tions/measures are not at all adequate to reduce

recidivism? Alternative sanctions violate human

rights less than imprisonment does and are to be

preferred due to the minimum intervention prin-

ciple (UNODC 2007; see, however, to human

rights issues in this area the chapter of

Morgenstern and van Zyl Smit in this volume).

And even if research shows that the cost-effective

sanctions are not always superior in preventing

reoffending, it is true that it is attractive for crim-

inal justice systems to make a wide use of alter-

native sanctions from an economic point of view

as well. This is why diversion and alternative

sanctions should be extended or, where available,

used more frequently in practice. Further

research with random assignment or quasi-

experimental design would be desirable to sup-

port the triumphal procession of alternatives to

imprisonment in juvenile justice systems.
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Synonyms

Dowry deaths; Executions; Honor killings; Legal

interventions; Mob killings; Witchcraft

Overview

Homicide is frequently used as an indicator of

violence. Its statistical superiority originates

from the seriousness of this crime and from

a broad availability of relevant data from law

enforcement and criminal justice sources. Defini-

tions of homicide for statistical purposes tend to

focus on the intentionality and premeditation of

death inflicted on a person by another person and

exclude unintentional acts (non-culpable –

manslaughter). Nevertheless, definitions of homi-

cide across countries show marked differences,

depending on penal codes and what is considered

unlawful. Indeed, different cultures tend to crim-

inalize different acts and behaviors.

A cross-country comparison of data based on

“homicide,” therefore, should take into account

that the indicator includes the elements which are

criminalized in each country and may exclude

others, which are not.

Behaviors defined in this entry as “lawful kill-

ings” are acts with lethal consequences which are

tolerated by some cultures and therefore do not

appear in some homicide statistics. This is the

case with “honor” killings, which are not crimi-

nalized in several countries.

The term “lawful killings” is used throughout

the entry to indicate many different types of

killings which in some contexts are considered
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“justified,” or less serious from a legal point of

view than plain killings. This may happen

because of cultural, ethical, political, or legal

reasons. Depending on countries and cultures,

this could be the case with any of the following:

killing in self-defense; killing in revenge or

retaliation; killing as a result of provocation;

killing to eliminate the pains of incurable

patients; killing to defend the “honor” of

a person or a family. In some cases, States take

in their hands the authority to kill to defend

the public order (legal interventions) or to pun-

ish someone for having killed someone else

(death penalty).

This entry focuses on some specific forms of

killings, namely, “honor” killings, dowry deaths,

killing of persons accused of witchcraft, and mob

killings, and how they relate with homicide con-

cepts and categories. The current debate high-

lights two sides of the problem: on the one

hand, in some countries/contexts these acts still

fail to be recognized as forms of violence, some-

times even as crimes, depending on specific tra-

ditions and beliefs. Perpetrators of these killings

frequently get away with committing these

crimes, or enjoy more lenient investigations and

sentences. On the other hand, in the countries

where these killings are part of the homicide

category, the seriousness of these acts may be

insufficiently emphasized, and some advocate

for perpetrators to be subject to sanctions harsher

than those inflicted for homicides.

The entry also considers some examples of

data collection or specific studies aimed at cap-

turing relevant data to measure the extent of these

phenomena.
What Is in a Label: “Homicide,”
Criminalization, Culture, and Human
Rights

Criminalization

The United Nations Survey of Crime Trends and

the Operations of Criminal Justice Systems (UN-

CTS), through which UN Member States

exchange crime and criminal justice statistical

information, defines homicide as “unlawful
death inflicted on a person by another person,”

which could be intentional or not.

What is considered “unlawful” depends on the

definition of homicide in domestic criminal law

and procedure, as well as the specific legal clas-

sification of homicide in each country. The

degree of “unlawfulness” and the type of sanction

foreseen for specific forms of killing vary across

societies “to the extent to which different coun-

tries deem that a killing could be classified as

such” (United Nations Office on Drugs and

Crime 2011, p. 10).

According to Waters (2007, pp. xiii–xiv), “a

murder is a social act that involves not only

killing, but also judgment and evaluation by soci-

ety at large” but, still, “[e]ach society has

a process through which killings are described

as legal justifiable homicide, illegal unjustified

homicide (i.e. murder), or just plain killings.

The process varies not only with a technical or

legal capacity to assign blame but also with the

capacity of a particular society to respond in

a manner it defines as decisive and appropriate.”

The process of defining a particular killing as

“unlawful” involves the social context where the

act is committed as well as the traditional and

cultural codes of the victim and the perpetrator.

Some killings may be considered as “lawful,”

mitigating circumstances invoked and, in some

cases, impunity granted to the perpetrators,

because the society at large does not consider

they have committed any illegal acts. It can there-

fore happen that killings which are criminalized

in some countries may not be in others. Bound-

aries for such considerations are represented by

the cultural and sociological perception of spe-

cific issues such as honor, status distinctions,

culpability, innocence and blame, as well as the

state’s approach to legitimate use of force.

In some societies, perpetrators of killings in the

name of “honor” or “morality” still get reduced

penalties and/or may be exculpated. This happens

because the killing is “publicly justified”

according “to a social order claimed to require

the preservation of a concept of honor vested in

male (family and/or conjugal) control over

woman” (Welchman and Hossain 2006, p. 4).

As sustained by Wolfgang and Ferracuti’s
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“subculture of violence theory,” within some spe-

cific ethnic groups and when the values of

“honor” and “morality” are strongly perceived

and shared in the society, one’s capacity for vio-

lence may not only be admired but also perceived

as an indispensable trait of personality.

Culture

The ecological approach to human development

has been applied to criminology to explain the

roots of violent crimes across different societies.

It highlights the influence of community contexts

in which social relationships are embedded and of

the larger societal factors, such as cultural norms

and attitudes, in explaining the level and dynam-

ics of some specific forms of lethal violence.

Following this approach, homicide can be

seen as a social and cultural construct in which

the level of “seriousness” and “unlawfulness” can

vary not only across different countries but also

across different communities within the same

country. Because of the way countries are com-

posed and as a result of migration processes, most

countries include a variety of ethnic and religious

groups, even where a majority of the population

shares the same culture.

The influence of culture is crucial to determine

which behaviors are criminalized and which are

not, reflecting majoritarian cultural values at the

time when legislation is passed. Changes in cul-

ture and social acceptance of specific values

could influence the consideration of specific

behaviors as unlawful or not.

Analysis of the World Values Survey (WVS)

results (a worldwide investigation of sociocul-

tural and political change, conducted by

a network of social scientists at leading universi-

ties on national samples of at least 1,000 people

in 97 societies in all 6 continents) reveals that

many of the basic cultural values closely relate

with each other and can be grouped along two

major cross-cultural dimensions, namely, one

going from “Traditional” to “Secular-rational”

values and one from “Survival” to “Self-

expression” values.

Moving from “Traditional” to “Secular-

rational” values reflects the shift from traditional

religious values to secular-rational attitudes.
Moving from “Survival” values to “Self-expres-

sion” reflects the shift of individual focus from

personal and economic security to personal self-

expression and quality of life.

Self-expression values, which focus on sub-

jective well-being, freedom to express oneself,

and quality of life, may give high priority to

environmental protection, promotion of gender

equality, tolerance of different characteristics

and behaviors (such as migrants, foreigners,

gays, and lesbians), and rising demands for par-

ticipation in decision-making in economic and

political life. Moreover, societies that rank high

on self-expression values also tend to rank high

on interpersonal trust. These types of society may

therefore be much less tolerant with regard to any

form of deprivation of life and crimes against the

individual. Traditional and survival values stress

the importance of parent–child ties and tradi-

tional family values and reject divorce, abortion,

euthanasia, and suicide.

Many of these factors could have a strong

influence on some types of lethal violence perpe-

trated within families. Societies and communities

based on strong traditional values could also

show higher levels of tolerance with regard to

specific types of killings committed in the name

of the family’s respect and honor (Luopa 2010).

Nevertheless, as a result of globalization, there

may be no clear-cut attribution of specific cul-

tural values to specific countries. Therefore, dif-

ferent communities based on very different

cultural values and norms may coexist within

the same country.

Some types of killings could be “justified,” or

even considered “necessary” under specific cir-

cumstances, by some types of cultural values.

More in-depth knowledge of causes and reasons

for such considerations may allow preventing and

contrasting these forms of lethal violence by

focusing on their cultural roots.

Citizens of Western countries still tend to

believe that “honor crimes” are a prerogative of

Asian and African cultures, while this phenome-

non is visibly increasing also in Europe (particu-

larly in France, Sweden, the Netherlands,

Germany, UK, and Turkey) and in the US (Coun-

cil of Europe Parliamentary Assembly 2009, p. 6;
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Chesler 2010, p. 3). For example, a recent study

found a correlation between higher homicide

rates observed in the US South and “culture of

honor” as a heritage of herding carried out by

early settlers, indicating that “the Southern pro-

pensity for homicide stems largely from the cul-

tural background of the early Southern settlers

alone and, in any case, is fully accounted for by

the cultural background of early settlers together

with current economic conditions and demo-

graphic characteristics” (Grosjean 2010, p. 20).

Indeed “honor” crimes disappeared from

criminal codes in Europe (especially Western

Europe) and in the US a long time ago and events

of similar nature may be currently registered

under the label of “domestic violence.” However,

their characteristics, motivations, and evolution

are completely different. For example, “unlikely

domestic violence, honor killings often involve

multiple family members as perpetrators”

(Chesler 2010, p. 3).

A proper assessment of the extent and distri-

bution of “lawful” killings across different coun-

tries is necessary in order to properly prevent,

contrast, and sanction them. In this respect,

proper recognition of different cultural settings

and understanding of how such data would be

contributing in terms of policy relevance are nec-

essary. For example, the proposal for an interna-

tional classification of crime for statistical

purposes currently discussed at the UN level con-

siders the categories of infanticide and euthana-

sia separately as specific types of intentional

homicide (UNODC/UNECE Task Force on

Crime Classification 2011, p. 25).

Human Rights Perspective

It is important to place the present subject within

the human rights law discourse. Human rights are

universal and belong to every human being in

every society. Therefore, human rights are gen-

erally regarded as neutral.

The issue of homicide has found its corollary

in the discussion on “right to life.” For human

rights law, it is taken for granted that States are

not only required to refrain from directly violat-

ing the right to life, but are also obliged to take

positive measures to protect the individual from
abuses committed by other individuals, that is to

prevent such crimes and prosecute and punish the

perpetrators. If initially, the right to life was

envisaged as a protection from direct violations

by the state, it has developed to impose on states

obligations of prevention in relation to acts per-

petrated by private persons.

Under human rights law, impunity for

a homicide may constitute a violation of the

right to life. Within the international human

rights law system, only the regional legal frame-

work, namely, the European Convention on

Human Rights, specifies in a detailed way limi-

tations on the right to life. In particular, it allows

limitations of a right to life under certain condi-

tions resulting from the use of force among others

in self-defense from unlawful violence, “which is

no more than absolutely necessary” (Article 2).

Thus, domestic legal order may allow self-

defense under conditions specified by the rele-

vant human rights treaty. In reality, however, the

debate on self-defense is much more complex.

Human rights consequences of the types of

killings discussed here do not concern exclu-

sively the right to life. Indeed, many of them

involve different forms of discrimination, partic-

ularly on the basis of gender and age. A concrete

case in point is “honor” killing, where discrimi-

nation can be dissected in the fact that laws appli-

cable to this crime envisage an unequal treatment

of men and women. Other potential human rights

issues at stake may include nondiscrimination

and equality as well as violations related to vio-

lence against women.

In practice a number of measures have been

undertaken to address these issues. The human

rights Treaty Bodies and Special Procedures of

the United Nation’s Human Rights Council have

accumulated a considerable practice generally on

the right to life but also as a result of the work of

the treaty bodies in the context of protection of

women and children against violence. General

Assembly Resolution 59/165 of 10 February

2005 recalls the obligation of all States to use

legislation to prevent and combat crimes in the

name of honor with a view to their elimination. It

also reminds the duty of states to investigate,

prosecute effectively, and document cases of
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crimes against women and girls committed in the

name of honor and punish perpetrators. Similar

recommendations have been put forward in rela-

tion to the phenomenon of witchcraft. It is clear

that human rights consequences of the “lawful

killings” are expansive. International legal

framework tends to prohibit all the practices fall-

ing under this classification by virtue of guaran-

tees of the right to life and nondiscrimination

both at universal and regional levels. States are

therefore saddled with a duty to criminalize

homicide and homicide-related practices.
L

Measuring the Extent of
“Lawful Killings”

Measuring “lawful killings” requires broadening

the perspective beyond criminalization to include

the social and cultural aspects related to crime

definition and reporting/recording behaviors and

procedures. Available homicide statistics may be

an adequate tool to measure the incidence of

“lawful killings,” depending on two levels of

challenges to be considered. The first level is

related to the general difficulty in comparing

crime statistics across countries. The quality of

statistics depends indeed on the efficiency of

national reporting systems, so that discrepancies

in homicide rates across countries may originate

from different degrees of efficiency and/or from

national-level underreporting or nonreporting

issues rather than real differences in violence

incidence. Moreover, homicide cases are

recorded according to counting rules for statisti-

cal classification by using different units

(persons, cases, victims) and time of registration

(at the time of reporting/discovery of a case, at

different point in time during investigation, etc.)

so that direct cross-national comparison should

be pondered over methodological limitations to

avoid misleading interpretations of data.

The second level of challenges depends on

operative definitions of crime for data collection

and how they affect the classification of homicide

data for statistical purposes. The general heading

“homicide” may cover substantial differences in

the patterns of violence. In general, definitions for
unlawful killings vary depending on the involve-

ment of legal concepts related to the perpetrator,

such as motivation, involvement, responsibility,

and planning. A recent study on European homi-

cide research (Liem and Pridemore 2012) has

identified two main elements in national defini-

tions of homicide: intent and premeditation. The

role of both intent and premeditation (and/or

other aggravating circumstances) determines the

criteria for statistical classification of unlawful

killings. Differences in homicide statistics across

countries, thus, depend also on whether premed-

itation, intent, and aggravating circumstances are

defined by autonomous provisions (Liem and

Pridemore 2012, p. 10).

Even when the characteristics of homicide

appear clearly defined by criminal law, there are

cases that may fit the definition but “there is less

consensus on whether or not they should be com-

prised under the label homicide” (Liem and

Pridemore 2012, p. 12). This refers in particular

to the categories of attempted homicide, assault

leading to death, euthanasia, and infanticide,

which in some countries are not considered ele-

ments of homicide. Analysis carried out by the

European Sourcebook of Crime and Criminal

Justice Statistics about the compliance of Euro-

pean countries to the operative definition of

homicide (“intentional killing of a person;

where possible it should include assault leading

to death, euthanasia, infanticide, attempts; but

exclude assistance in suicide”) based on inclu-

sion/exclusion of such elements in national defi-

nitions of homicide demonstrates that only

13 countries out of 36 fully comply with the

definition (Aebi et al. 2010, pp. 343–344). Liem

and Pridemore (2012, p. 16) have reviewed

elements included in national statistics on homi-

cide in 34 countries also in relation to causing

death by dangerous driving (which is included

by 13), justified killing (10 countries), and

nonintentional killings (17 countries). Altogether

these findings help in understanding the impact

of cross-national differences in defining homi-

cide on the comparison of homicide rates

across countries.

Consensus on what is to be considered

homicide and what may be excluded, thus
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“excusable,” depends on a wide range of cultural

influences, which may go back to ancient cus-

toms incorporated in many countries. This

includes a shared acceptance of which circum-

stances can be considered as mitigating the

offense, and the concept of provocation.

While there may be a large consensus in con-

sidering mitigating circumstances for killings

that occur on duty or to defend life, some cultures

may consider legitimate or justifiable the killing

of an unfaithful wife or of a child suspected of

witchcraft. This generates several types of “law-

ful killings,” for example, mob killings, witch-

craft/ritual killings, “honor” killings, and dowry

killings, for which some patchy statistics are

available.

Table 1 provides some examples of available

data and related sources on selected types of

“lawful killings”, without the ambition to provide

a complete picture of their incidence and

distribution. Data presented in the table are

commented in the relevant sections below.

Mob Killings

The UN Special Rapporteur on extrajudicial kill-

ings and summary or arbitrary executions has

described mob killings as “those undertaken by

individuals or groups who take the law into their

own hands. They are killings carried out in vio-

lation of the law by private individuals with the

purported aim of crime control, or the control of

perceived deviant or immoral behavior. Specific

incidents of vigilante killings can most usefully

be categorized along various axes – such as

spontaneity, organization, and level of State

involvement – and can be considered in relation

to various characteristics – including the precise

motivation for the killing, the identity of the

victim and the identity of perpetrators” (United

Nations 2009, para 51).

These forms of killing have been reported

from all around the world to the extent that they

do not represent an issue limited to any particular

region but they should be considered a potential

concern for all States (the report refers to cases

recorded in Australia, Brazil, Benin, Burundi,

Cambodia, the Central African Republic, Demo-

cratic Republic of Congo, Ghana, Guatemala,
Guinea, Haiti, Hungary, Indonesia, Jamaica,

Kenya, Liberia, Mexico, Nepal, Nigeria, Papua

New Guinea, the Philippines, South Africa,

Tanzania, Uganda). Victims are most frequently

young males, who are often suspected of having

committed theft, robbery, or murder, or being

accused of witchcraft. The modalities of these

killings vary from stoning to burning to lynching

by the use of canes, machetes, or any type of

weapon (Ng’walal and Kitinya 2006). For exam-

ple, the Uganda Police provides statistics for

death by mob action. Data refer to the number

of investigations. Since each episode could

involve more than a victim, the actual number

of persons killed is probably largely

underestimated (see Table 2). The increase

observed in 2011 was commented by the police

as “attributed to thefts, robbery, suspected witch-

craft, and dissatisfaction with delayed/omission

of justice” (Uganda Police Force 2011, p. 9).

Literature suggests that mob killings are likely

to occur where the judicial system is weak and

affected by corruption (United Nations 2009;

HRW 2010). The summary executions of sus-

pects by angry crowds would then be a response

to the limited presence of the State which is

perceived as lacking or delaying proceeding

against criminals, causing public distrust towards

justice and law enforcement institutions. Others

point to inefficacy of formal and informal dispute

resolution systems and the conflict between the

cultural and the legal frameworks. Witchcraft is

the typical example of a behavior frequently not

recognized by courts, but strongly felt by the

traditional culture of society. In these cases, the

lynching of alleged witches is perceived by com-

munities as an acceptable alternative form of

administration of justice.

Killing of Witches

Another form of “lawful killings” related to

belief systems is related to killing of persons

accused of witchcraft. This practice is found

mainly among tribal communities in Africa,

Asia, and Pacific Islands and appears to target

mainly women, elders, and children (United

Nations 2012). Victims of witchcraft accusations

are likely to belong to the most vulnerable



Lawful Killings, Table 1 Examples of data reported in literature on “lawful” killings (mob killings, witchcraft/ritual

killings, “honor” killings, dowry killings)

Region Country Mob killings

Witchcraft/

ritual killings “Honor” killings

Dowry

killings Source

Africa Burundi 75 cases

(2009)

Human Rights

Watch 2010

South Africa 132 plus

unreported

cases (2000)

Petrus 2009

455 cases

(1990–1995)

Carstens 2009

Tanzania 50 cases

(2007–2009)

Dave-Odigie

2010

1,249 victims

(2000–2004)

Ng’walal and

Kitinya 2006

Uganda 1,241 cases

(2007–2010)

68 killings

(2008–2010)

Uganda Police

2010

Zimbabwe 42 cases United Nations

2012

Asia Bangladesh 161 cases

(2011)

2,303 killings and 167

suicides (2000–2011)

Odhikar 2012

437 deaths

(2007–2009)

United Nations

2012

India 2,028 killings

(2000–2011)

89,964

deaths

(2000–2011)

NCRB

2000–2011

240 cases in

2011

8,186 deaths

in 2011

10 killings in

Vaishali

(2007)

Digital Journal

2007

Pakistan 791 murders; 719 suicides;

414 attempted suicides

(2011)

HRCP 2010

Caribbean Jamaica 14 cases

(2011)

Jamaica

Constabulary

Force 2012

Europe Albania 1 killing (2005) Chesler 2009

Denmark 1 killing (2006) Chesler 2009

France 1 killing (2002) Chesler 2009

Germany 78 killings from

(1996–2005)

Oberwittler and

Kasselt 2011

3 killings (2006–2008) Chesler 2009

Italy 127 killingsa (2010) Karadole and

Pramstrahler

2011

Netherlands

(The)

2 killings (2003–2004) Chesler 2009

United

Kingdom

12 reported cases and 109

cases reinvestigated

(2000–2006)

Smartt 2006

117 cases re-investigated Khan 2007

14 killings (1989–2007) Chesler 2009

(continued)
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Lawful Killings, Table 1 (continued)

Region Country Mob killings

Witchcraft/

ritual killings “Honor” killings

Dowry

killings Source

North

America

Canada 4 killings (1999; 2003;

2007)

Chesler 2009

United

States

4 killings

(2005–2006)

United Nations

2009

10 killings (1989–2007) Chesler 2009

Oceania Papua New

Guinea

500 cases United Nations

2012

a127 cases of “honor killing” can be identified out of 159 cases of death, which also include suicides of offenders who

committed such killings. Cases refer to women killed by men, often with the involvement of acquaintances, relatives,

children, etc. (Karadole and Pramstrahler 2011, p. 35)

Lawful Killings, Table 2 Number of investigations of

death by mob actions in Uganda. Period 2007–2010

Year Investigations

2011 383

2010 357

2009 332

2008 368

2007 184

Source: Uganda Police Force (2008–2011)
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positions in society: elders and people with some

form of disability or unique characteristics, such

as albinos, for which they are discriminated

(Dave-Odigie 2010). These killings often take

place in post-conflict and post-disaster settings,

or regions burdened by public-health crises.

These phenomena are still frequent and rooted

in lack of education and opportunities for protec-

tion of the weakest elements of the society. Such

killings are captured by official statistics in India;

according to the NCRB, 240 cases of witchcraft

killings were reported in India in 2011. Reports of

witchcraft killings have almost doubled over the

last decade, with sharp increases between 2004

and 2005 and again between 2010 and 2011 (see

Fig. 1). Figure 1 also shows an increase in reports

of dowry deaths, the characteristics of which are

described below.

Available statistics on ritual killings published

by the Uganda Police Force account for 29, 14,

and 8 ritual killings for 2009, 2010, and 2011,

respectively (Uganda Police Force 2010, 2011).

According to the Uganda Police, the remarkable

decline in ritual killings was achieved against
some serious challenges, including that many

people still believe in witchcraft and practice

rituals and some quack healers demand human

body parts for their rituals (Uganda Police Force

2011, p. 10). Given the above-mentioned impact

of underreporting and deficiencies in the record-

ing systems, it may be estimated that the inci-

dence of such killings is actually higher.

The most recent Report of the Special Rappor-

teur on violence against women notes the occur-

rence of 42 cases of killings of women due to

accusations of witchcraft in Zimbabwe and

other 500 in Papua New Guinea (United Nations

2012, p. 11).

“Honor” Killings

“Honor killings can be understood as an extreme

result of the combination of patriarchal domi-

nance over women and their sexuality, rigid

behavioral norms, and the importance of honor

for social relations in economically and socially

backward, agrarian societies” (Oberwittler and

Kasselt 2011). “Honor” killings exist as a

mitigating circumstance in many countries/

territories. For example, in 6 Mexican States out

of 32 (Michoacán, Baja California Sur, Chiapas,

Jalisco, Yucatán, and Zacatecas) “femicide for

honor reasons” is sanctioned with sentences

between 3 days and 5 years imprisonment

(Chouza 2012). The perpetrators of such killings

are convinced they act to safeguard the “honor”

of men and families to remedy inappropriate

behaviors or shameful incidents, most frequently

committed by women and girls. The reasons

behind killings include adultery, the choice of
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a partner, seeking divorce, and also homosexual-

ity, bisexuality, and transsexuality. In some cul-

tures, when a woman is the victim of rape, this is

considered to bring shame to the family and vic-

tims may be killed in the belief that this will

restore the lost “honor.”

The clash between different cultural values

within the same country or the adaption of some

members of one specific community to the “new”

cultural context could be one reason for “honor”

killings. These issues have been analyzed by

Chesler (2010, pp. 4–5) in her study on 230

victims of honor killings in North America,

Europe, and 14 countries in the Muslim world

(Afghanistan, Bangladesh, Egypt, Gaza Strip,

India, Iran, Iraq, Israel, Jordan, Pakistan, Russia,

Saudi Arabia, Syria, Turkey) between 1989 and

2009. The results of this study demonstrated that

“worldwide 58 % of the victims were murdered

for behaving ‘too Western’ and/or for resisting or

disobeying cultural and religious expectations.”

Indeed, since the process of adaptation to differ-

ent cultures can be perceived as dishonorable by

the victim’s family, immigrant communities

seem to be vulnerable to the problem of “honor”

killings to the extent that the risk of being killed
in the name of “honor” is higher among immi-

grant communities in the “Western world” than it

is in the countries those immigrants come from

(Luopa 2010, p. 7).

However, there is no specific cultural or local

connotation for “honor” killings. For example,

a study on 78 cases in Germany showed that “in

80 % of the cases an unwanted love affair by

a woman, outside or after marriage, was the

main reason for the homicide, whereas a desire

to live an autonomous ‘Western’ lifestyle was the

only central factor in very few cases.” This study

also demonstrated that “honor killings frequently

occur in the context of ‘arranged marriages’,

either when young women violate the norm that

their partner will be chosen by the family or when

married women want to escape from an unbear-

able relationship which is the consequence of an

arranged marriage.” Moreover, two-thirds of

these homicides were committed in families of

Turkish or Kurds origins, by first-generation

immigrants, without Germany citizenship

(Oberwittler and Kasselt 2011, pp. 2–3).

A recent study shows that in Italy, 127 women

were killed by an intimate partner or former part-

ner during 2010. Of these 70 % of victims and
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76 % of offenders were Italians and the motives

of killings included conflict in the relationship,

men’s unemployment, and “honor” (United

Nations 2012, p. 8, Karadole and Pramstrahler

2011). The occurrence of “honor” killings in

countries where “honor” crimes are not supposed

to exist implies that these killings are likely to

be recorded as domestic violence, thus limiting

the knowledge on the real nature and extent of the

phenomenon (see Table 1). The Council of

Europe has expressed concern about the increase

in the frequency of “honor” crimes and the insuf-

ficiency of adequate recording of their occurrence

(Council of Europe 2003), which lead to progres-

sive raising of awareness of the scale and the

dynamics of the problem and reviewing cases

(for example, a national review of nearly

120 cases of murder in the UK lead to the identi-

fication of at least 13 cases of suspected “honor”

killings).

Reliable data are lacking. In 2003 the UN

Population Fund estimated that approximately

5,000 women and girls are killed in “honor

killings” every year in the world. According to

the last report by the UN Special Rapporteur on

violence against women, “honor killings take

many forms, including direct murder; stoning;

women and young girls being forced to commit

suicide after public denunciations of their

behavior; and women being disfigured by

acid burns, leading to death” (United Nations

2012, p. 12;).

Dowry Deaths

Dowry-related killing is a practice related to reli-

gious and cultural traditions of South Asian coun-

tries; antidowry laws have been enacted in India

(1961), Pakistan (1976), Bangladesh (1980), and

Nepal (2009) (United Nations 2012). Indian

criminal law describes dowry deaths as follows:

“where the death of a woman is caused by any

burns or bodily injury or occurs otherwise than

under normal circumstances within 7 years of her

marriage and it is shown that soon before her

death she was subjected to cruelty or harassment

by her husband or any relative of her husband for,

or in connection with, any demand for dowry,
such death shall be called ‘dowry death’, and

such husband or relative shall be deemed to

have caused her death” (304b IPC). The payment

of dowry for marriages was abolished in 1961

with the Dowry Prohibition Act; however, the

incidence of killings related to dowry is still

problematic (see Table 2 and Fig. 1). According

to the statistics provided by the NCRB, dowry-

related killings have increased by 23 % over the

last decade (2000–2011) and dowry represents

the fifth motive for murder in India (see Fig. 1

and Table 2). According to official statistics,

dowry is the fifth cause of murder. The distribu-

tion of these types of killings within India appears

patchy as no cases have been reported in

10 regions, while dowry is the main motive for

killings in Orissa and West Bengal, accounting

for, respectively, 48 and 45 % of identified cases

for which a cause was identified in 2011. Despite

attempts towards criminalization of “honor” and

dowry-related crimes, and removing the right

to pledge for mitigating circumstances, these

killings are still very frequently considered as

“lawful.” States responses to these forms of vio-

lence often fail in eradicating traditional customs,

which frequently also involve police officers and

judges who might use a discriminatory and

gender-biased approach in applying the law

(Luopa 2010).
Conclusions

In conclusion, “lawful” killings represent a

hidden form of lethal violence, supported by

some consensus and even by law in some cul-

tures, which mostly affects women and other

vulnerable groups in the society. A large portion

of this violence goes undocumented, a part is

recorded but fails to prominently feature in offi-

cial statistics, which struggle in describing the

extent of such phenomena. Beyond violence

caused by the hand of husbands to wives, parents

to daughters, relatives and community members

to persons who are perceived as “different” or

having infringed some (frequently unwritten)

community laws, there are also many cases of
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suicides of women who are unable to find a way

out from the psychological and physical abuses

suffered.

Capturing the extent of these forms of vio-

lence faces both technical and cultural obstacles,

as regards general limitations of comparative

crime statistics and different understanding

on what is to be considered “unlawful” death.

In order to enhance the understanding of lethal

violence patterns, more efforts should be paid in

the recording and classification of the circum-

stances related to killings, such as, for example,

a detailed description of the act/event, the alleged

motives for the act, the characteristics of

the perpetrator and the victim. The accuracy in

the collection of this information is crucial in

terms of analysis and policy making at both

national and international levels.

Indeed, as stated by the UNODC/UNECE

Task Force on Crime Classification (2011,

p. 12), “a crime classification at international

level, under the principle of exhaustiveness,

should cover all possible acts or events that

could carry criminal responsibility and sanctions

anywhere in the world.” Therefore, it would be

challenging to understand how to provide an

unique interpretation of “honor” killings, dowry

deaths, or killing of witches, which in some parts

of the world do not imply criminal responsibility

and do not carry sanctions.
Related Entries

▶Cultural Criminology

▶Domestic Violence

▶Human Rights Violations in Criminal Court

▶Moral Crimes
Recommended Reading and References

Aebi M et al (2010) European sourcebook of crime and

criminal justice statistics – 2010 (4th edn). Boom

Juridische uitgevers, Den Haag. Onderzoek en beleid

series, no. 241, Ministry of Justice, Research and

Documentation Centre (WODC). Accessed on

27 July 2012
Carstens Pieter A (2009) The cultural defence in criminal

law: South African perspectives. In: Foublets MC,

Renteln AD (eds) Multicultural jurisprudence: com-

parative perspectives in the cultural defence. Hart,

Oxford

Chesler P (2009) Are honor killings simply domestic

violence? Middle East Quart 16(2):61–69

Chesler P (2010) Worldwide trends in honour killings.

Middle East Quart Spring 2010;17(2):3–11

Chouza P (2012) Feminicidio “por honor”. El Pais. http://

sociedad.elpais.com/sociedad/2012/03/05/actualidad/

1330981386_402961.html

Council of Europe (2003) So-called “honour crimes”.

Report, Committee on Equal Opportunities for

Women and Men. http://assembly.coe.int/Docu-

ments/WorkingDocs/doc03/edoc9720.htm

Council of Europe Parliamentary Assembly (2009)

Doc. 1193 The urgent need to combat so-called “hon-

our crimes”, 8 June 2009

Dave-Odigie CP (2010) Albino killings in Tanzania:

implications for security. Peace Stud J 3(1):69–75

Digital Journal (2007) Another mob killing reported from

India’s Bihar state. http://www.digitaljournal.com/

article/231650#ixzz1qENu9NNS

Grosjean P (2010) A history of violence: testing the

“culture of honor” in the US South. Mimeo, University

of San Francisco. http://www.feem.it/userfiles/attach/

201011815184441_Grosjean_paper.pdf

Human Rights Commission of Pakistan (HRCP)

(2010) Annual Report. State of Human rights in 2010.

http://www.hrcp-web.org/Publications/AR2010.pdf

Human Rights Watch (HRW) (2010) Mob justice in

Burundi. Official Complicity and Impunity, United

States

Jamaica Constabulary Force (JCF) (2012) Annual major

crime statistics review

Karadole C, Pramstrahler A.ed (2011) Femicidio. Dati

e riflessioni intorno ai delitti per violenza di genere.

Regione Emilia Romagna – Assessorato Promozione

Politiche Sociali. http://www.casadonne.it/cms/images/

pdf/pubblicazioni/pubblicazioni/femicidio_pdf.pdf

Khan R (2007) Honour-related violence (HRV). In:

Scotland: a cross- and multi-agency intervention

involvement survey, Internet Journal of Criminology

Liem MCA, Pridemore WA (2012) Handbook of

European homicide research. Patterns, explanations

and case studies. Springer, New York

Luopa K (2010) State responses to honour killings. Åbo
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Overview

Left realism began in the 1980s in Great Britain

partially as a reaction to those on the left who felt

that talk about street crime was just a racist-

fueled media scare. It was an attempt to take

back the crime issue from conservatives with

progressive socialist analyses and short-term

solutions. Left realists felt that lower or working

class members were not only the primary victim-

ization targets of street criminals, but were being

attacked from above by white collar, corporate

and state crime. Rather than automatically

rejecting all mainstream analysis, left realists

have adopted elements of strain theory and sub-

cultural theories to make their point that absolute

poverty is not a cause of crime. Rather, relative

deprivation that leads to dissatisfaction with the

social order is the criminogenic factor. When

such dissatisfied people lack the legitimate

means to attain socially approved goals, they

may join together in patriarchal, pro-violent sub-

cultures that support their members in criminal

activities and in actions to buttress their

masculinities (e.g., respect, status) that have

been battered by the economic policies of modern

governments. The most recent left realist theo-

ries, then, which have spread from Great Britain

to the United States, Canada and Australia, have

added feminist and male peer support elements to

concerns for progressive short term solutions.
Introduction

Left Realism can be located on a political

map in comparison with so-called “right real-

ism” and “left idealism.” Right realism is a
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neo-conservative doctrine that attacks main-

stream criminological theory, blames the work-

ing class for crime, and calls for extensive harsh

measures to conduct a war on crime. It has been

extremely influential in providing for massive

increases in imprisonment at the same time that

crime has gone down, and in convincing many

police departments to engage in zero tolerance

policing that targets minor annoying behaviors

on the theory that this will reduce serious crime

in its wake. Left idealism was a reaction to such

policies on the political left that protested the

implicit racism in discussions of street crime and

crime statistics. Complaints about working class

crime, they argued, as a media and conservative

politician-induced scare tactic designed to cre-

ate a moral panic that would justify oppressive

actions against the poor. Rather, these theorists

turned their attention on the horrific and

harmful practices of corporations, the wealthy

and the state.

Left realism, while actually agreeing with

these varied claims of the idealists, felt that the

primary focus on crimes of the powerful meant

rather explicitly that crimes of the powerless or

less powerful were being ignored. While idealists

often argued that a concern with burglary,

robbery and rape was a thinly disguised form of

racism, the left realists instead argued that the

predatory crimes of the underclass and the pred-

atory crimes of the upper class squeezed the

working class in the middle. As primary targets

both from above and below, the working class

suffers enormous victimization.
Background Description

Left realism had its beginnings in the United

Kingdom in the 1980s, among theorists with

extensive experience in decrying the power and

actions of the law and the state, but partially as

a reaction to various theorists on the political left.

Jock Young, John Lea and Roger Matthews were

upset that the debate over interpersonal and street

crime only had two sides. The larger voice

consisted of conservatives had no problem

playing off racial fears to convince voters to
fund amassive war on crime and an extraordinary

increase in the use of imprisonment. The only

other major voice came from the left, where

many were arguing that any concern for street

crime was a racist reaction against inner city

and minority group members. After all, these

people claimed (quite correctly) most of the

money stolen in the world was obtained by

white collar and corporate criminals, and much

of the injury from illegal activities also tended to

be caused by these same people through illegal

code violations, lack of safety practices in

manufacturing and agriculture, and substantial

health threatening industrial pollution.

However, limiting the debate to only these two

sides, left realists felt, meant that there remained

a major problem. City people were hiding behind

locked doors, giving up sitting on park benches or

their front stoops to meet with their neighbors,

not because they were scared that General Elec-

tric or Halliburton would rig bids to steal millions

in public construction projects. Older people

were dying in heat waves after nailing their win-

dows shut despite not having air conditioning,

because of a major fear, but certain not because

they were afraid that a company like Union

Carbide might release poison gas into the atmo-

sphere, as they did in India in 1984. Rather, the

crime problems that people in the working class

are most worried about are a variety of acts com-

mitted by people at the lowest end of the socio-

economic ladder. They were afraid of rape,

robbery, break-ins and burglary, assault and

murder. In opposition to the left idealist notion

that crime fear was a social construction based on

racist and anti-minority thought, left realism took

the position that working class people were being

attacked both from above and below.While at the

mercy of white collar and corporate criminals for

a wide variety of crimes, they were also the

primary victims of street criminals such as

rapists, car thieves, purse snatchers and armed

robbers. Thus, one of the most important early

arguments of the left realists was that complaints

that the justice system was racially biased (which

it was), and that the legal system was put into

effect to serve the interests of the upper classes

(which it was), still masked the fact that the
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primary victims of both violent and economic

crimes were lower class and working class

people.

Worse, people in the general public had little

respect for theorists of the left who belittled the

problem of rape or robbery, the object of great

fears on their part. Over 20 years ago, American

left realist Elliott Currie laid out a crucial concern

that completely ignoring intra-class street crime

serves to “help perpetuate an image of progres-

sives as being both fuzzy-minded and, much

worse, unconcerned about the realities of life for

those ordinary Americans who are understand-

ably frightened and enraged” (1992: 91). Ignor-

ing or belittling a concern for street crime and

victimization meant handing over the entire issue

of street crime to conservative politicians, who

had no problem using it to their benefit first to

elect their candidates, and then to implement

a series of progressively harsher criminal justice

policies, such as longer sentences, mandatory

sentences, increased imprisonment, reduced

defendant rights, and reduced services for

rehabilitation or treatment.

These were not the only places where left

realism diverged from common positions taken

by other theorists of the left. In the first place, left

realists made it clear that they did not feel any

necessity to be constrained by the dictates of

Marxist theory (Hayward 2010). This was not

unique on the left, it was still controversial in

some quarters when it became an essential ele-

ment in left realist theory. While explicitly

remaining on the left politically, they borrowed

any ideas from mainstream criminology that they

believed had merit or explanatory power that

would advance or help their explanations of crim-

inal behavior. It was much more common then

(and to some degree today also) for left-leaning

criminologists to reject wholesale any theories

that originated in mainstream criminology, for

no other reason than the place of their origin.

Thus, it was a major divergence from the norm

for left realism to adopt some mainstream ideas

just because they seemed valuable or had explan-

atory power. For example, Lea and Young (1984)

borrowed extensively from concepts brought into

criminology by Robert K. Merton (strain theory)
and Albert K. Cohen (subcultural theory). Lea

and Young argued that although criminologists

have commonly claimed that crime was caused

by poverty, one cannot attribute or explain crime

solely through absolute deprivation or extreme

poverty. There are many cultures where people

were much poorer than the poor of the United

State or Great Britain on some objective scale

(income, standard of living, purchasing power),

but these poor people in other cultures as a group

committed much less of what is usually termed

street crime (e.g., burglary, robbery, rape,

assault). Thus, just the state of having a small

amount of money – poverty – was not

a sufficient explanation for criminal activity.

Rather, the left realists said, crime has its roots

in “relative deprivation,” or the extreme differ-

ences between rich and poor that leads to discon-

tent with the political structure. This was

particularly true in a context where such people

do not see any hope of a political solution. Such

people who are frustrated and disempowered by

relative deprivation tend to band together – to

come into contact with other disenfranchised

people, and eventually form subcultures that in

many cases encourage or legitimate criminal

behavior.
State of the Art

There have been a number of more current left

realist perspectives. For example, DeKeseredy

and Schwartz (2010) have more recently argued

that criminological subcultural development has

been strongly influenced in recent years by

the destructive consequences of conservative

Chicago School economic policies, and by mar-

ginalized men’s attempts to live up to the princi-

ples of hegemonic masculinity in an environment

that offers few constructive outlets for men

concerned with masculinity to act out this gen-

dered behavior. Without jobs, social structures,

organized sports or educational support, margin-

alized men sometimes find that crime provides

one of the few bases of support available to them

for gendered behavior. As newer conservative

economic models predominate, jobs continue to
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be eliminated or exported and salaries for those

that remain often cut drastically. Deindustrializa-

tion and the drastic decline in family owned

farms provide more challenges to young men’s

masculine identity than ever before, and the addi-

tion of the effects of institutionalized racism no

doubt contributes to the mushrooming presence

of criminal gangs in the United States.

Although many or even most men who are

economically marginalized engage in male to

male violence as a form of compensatory mascu-

linity, DeKeseredy and Schwartz (2010) argue

that others, including those influenced by

a patriarchal culture, engage in a variety of

forms of male-to-female victimization as an

effective means of repairing damaged masculin-

ity (Messerschmidt 1993). Women abuse has

become in many violent subcultures a legitimate

way of maintaining patriarchal authority and

control.

Other left realist perspectives have attempted

to explain other problematics. For example,

Gibbs (2010) argues that left realist theory is

useful in attempts to explain terrorist acts. Eco-

nomically disenfranchised men not only are

a pool from which street criminals are drawn,

but they also under certain circumstances join

terrorist-supporting subcultures. Thus, she

argues, current political “get tough” policies are

likely to be just as unsuccessful in fighting terror-

ist acts as they have been in fighting street crime.

If there is one thing that separates left realist

theory from other theoretical perspectives, and

particularly mainstream criminology, but also

a substantial portion of critical criminology, it is

the importance to any theoretical discussion of

short-term, anti-crime policies and practices.

British left realism has been centrally concerned

with criminal justice reform. In the early formu-

lations, it received extensive attention for pro-

posals dealing with the democratic control of

policing. The goal was to implement a pattern

of minimal policing in areas where local

communities were opposed to a heavy police

presence, and to oppose such policies as zero

tolerance policing. The goal was to locate and

implement police reforms that people in a district

actually want.
Further, left realists understood that limiting

policing suggestions to issues related to the crim-

inal justice system would doom them to failure.

To some degree, the criminal justice system is

asked to clean up society’s messes, caused by

problems in low employment, bad housing, poor

schools, and cuts in other city services. Left real-

ists have argued that many of these issues are

related to crime, and included in their short-term

proposals for solutions things that might deal

directly with these problems, such as an increase

in the minimum wage, and affordable day care.

To curb crimes of the powerful, left realists have

called for such policies as the democratization of

corporations, representative citizen patrols to

study complaints of corporate crime, and

enforcement of regulatory procedures and mech-

anisms. Still, this area has not been a major

strength for left realists.
Controversies

One of the most potent critiques of left realism,

especially in Great Britain, has been the attack

that it does not offer a coherent theory of the state

(Coleman et al. 2009). For the most part, this has

been an attack on the 1980s concept of the Square

of Crime, which focused on four interacting

elements that can be visualized at the corners of

the square: the victim, the offender, state

agencies such as the police, and the public. Jock

Young explained the relationship (1992: 27):

It is the relationship between the police and the

public which determines the efficacy of policing,

the relationship between the victim and the

offender which determines the impact of the

crime, the relationship between the state and the

offender which is a major factor in recidivism.

This conceptualization, it was often argued,

was most relevant to inner-city street crime, and

less relevant to a broader understanding of vari-

ous societies and crimes being studied today.

Further, the development of the state, while

inherent in the square of crime, was not fleshed

out in significant detail.

One recent attempt to deal with this problem

came from Roger Matthews (2009) who
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published a refashioned left realist theory that

prioritizes the state and views it as one of the

“fundamental organizing concepts that provide

the conceptual frameworks through which we

make sense of the social world” (2009: 346).

Matthews developed an extensive call for linking

theory, method and intervention in his re-

energized left realist theory. However, this is

a single author, and certainly much more exten-

sive work on this subject needs to be done.

As mentioned, one of the central features of

left realism is that the main architects did not feel

constrained by traditional leftist theory, and in

fact took their influences from any source they

felt advanced explanatory power or knowledge.

Unsurprisingly, then, there has been considerable

controversy on the left among those people who

are in fact bound to traditional Marxist or other

leftist structures, and find that any incorporation,

integration or use of theories developed by main-

stream theorists to be a sign of right-wing tenden-

cies. Thus, to give just one example, Jock

Young’s use of such mainstream concepts as

strain and subculture to attempt to harness a left

realist explanation earned him what Yar and

Penna (2004) no doubt viewed as their ultimate

insult: he was labeled a “positivist” for using

a politically incorrect theory. Others on the left

have similarly attacked left realism for being

politically incorrect, rejecting the claim of the

left realists that they are engaged in socialist

analysis. Similar attacks were made on left

realists for their use of social science data collec-

tion such as victimization surveys to develop

information to inform their theories.

Another strong controversy in England was

the series of attacks from the left from people

who believed that short-term solutions that fix

problems with the police only plays into the

hands of the state. After all, critical changes that

make people happy with the police are proposed

and implemented, then they will turn their atten-

tion away from other issues that might fuel their

discontent. This improvement of such things as

the police ultimately will only strengthen the

existing power structure (e.g., Jamieson and

Yates 2009). An alternative formulation of this

notion is that the state, the legal system and the
criminal justice system are all part of an over-

arching system that makes any efforts at reform

end up as mere tinkering with the inside struc-

tures and ultimately meaningless. Left realists, on

the other hand, have always believed that ignor-

ing street crime and policing problems while

waiting for the outcome of the eventual revolu-

tion means ignoring and condemning the women

and men who are the victims of both street crim-

inals and also the overzealous activities of some

police forces. Any delay in making reforms just

means that more lives will be destroyed by crim-

inal or police action. Thus, one of the major

contributions of left realists was to argue that it

was possible to be a complete realist while at the

same time pushing for left-oriented progressive

solutions to crime. They argued that it is

a legitimate goal to “chip away” at the capitalist

patriarchal order, rather than holding off to await

the success of some policy to overthrow all of

society’s structures. Of course, there are many

who see this lack of support for the revolution

as a serious flaw in left realism.

There have been sharp attacks on left realism

for ignoring crimes of the capitalist order. Of

course, those criminologists that were called left

idealists here were heavily focused on corporate

and state crime, and they obviously felt that such

a focus was important. However, as also made

plain in this essay, from the beginning one of the

central tenets of left realist thought was that

members of the working class were victimized

from above (white collar, state and corporate

crime) as well as below (street crime). Further,

there were a series of important works those arose

from left realist theory on corporate crime in the

1980s and 1990s. Yet, there is no question that

the primary focus of left realists was to correct the

imbalance of looking only at state and corporate

crime, and ignoring the victimization of people

by street criminals.

The other area of major attack on left realism

has been the argument that some of the theorists

have been gender blind. There is some truth to the

argument made by some feminist critics that the

earlier left realists, and even some of the more

recent formulations, are not particularly sensitive

to the unique problems of women, although
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certainly much left realist analysis affected men

and women equally. It is not unfair to call them

gender blind, as they were indeed more directed

toward issues that were of major import to men,

such as bar fights and police harassment of young

men. Still, left realists were some of the first to

recognize the importance of gendered issues. One

of their most famous tools, the local victimization

survey such as the Islington Crime Survey, was

developed specifically to look at measures often

seen as gendered, but ignored by most victimol-

ogists, such as fear of crime, avoidance behaviors

on the streets, sexual harassment, and injury from

rape or domestic violence. Still, early left realism

was not strong on issues related to how patriarchal

structures affected not only women’s victimiza-

tion but women’s criminal patterns.More recently,

left realists have begun to look at some of these

issues, such as violence against women in a global

perspective (Currie 2008), and a gendered subcul-

tural theory that deals with violence against

women (DeKeseredy and Schwartz 2010).

Although there are numerous places where left

realist theories were used to study violence

against women, one fertile area has been the

study of male peer support as a form of subcul-

tural behavior. In particular, men who use vio-

lence against women as a method of repairing

damaged masculinities, or in an attempt to main-

tain and uphold patriarchal structures, often have

subcultural male peer support for their actions.

A variety of studies have found a relationship

between the extent of male violence against

women, and the amount of time that such men

spend with their male friends, and indeed the

amount of commitment these men have toward

maintaining these male peer support structures.

In particular, drinking alcohol with such friends

seems to be related to such male violence. In

a national representative sample of men,

Schwartz, et al. (2001) found that men who

went out drinking two or more times a week,

had male friends who offered them support for

the emotional abuse of women, and offered sup-

port for the physical abuse of women, were

ten times as likely to sexually abuse women

as men who did not have such friends or drink-

ing patterns.
Another recent left realist approach was devel-

oped by Dragiewicz (2010), who attempted a left

realist explanation for the existence of the anti-

feminist fathers’ rights group activism. Such

groups have been active in arguing that women

are as violent as men, and are politically active in

fighting any legislation proposed to reduce vio-

lence against women, and in fighting attempts to

make men responsible for child support pay-

ments. Dragiewicz argues that which such group

members are not socioeconomically marginal-

ized by the usual standards, but that they experi-

ence divorce and child support as socially and

economically marginalizing. She argues that

“These marginalized men seek out like-minded

peers in person and online, drawing upon and

adapting mainstream discourses around families,

violence, and gender to reassert patriarchal mas-

culinity in the face of challenges” (Dragiewicz

2010: 205).
Conclusion

Criminal justice policy and government policy in

general have been trending further and further to

the right over the past 30 years. Even in the United

States when Democrats have been elected to the

presidency during that time, they have engaged in

policies that incorporated a great deal of the cur-

rent conservative thinking, in what Elliott Currie

has termed “progressive retreatism.” In general,

the entire fight against crime has been ceded to

the right, and many observers on the left have

limited themselves over the past 30 years to

sitting on the sidelines and carping.

DeKeseredy and Schwartz (2012) have issued

a call for left realists to do even more to publicize

solutions, form alliances with progressive com-

munity agencies, and in general to translate left

realist ideas into action steps. Currie (2008: 117)

suggested that: “the choice is stark and simple:

We can either let the process continue and fortify

outselves against it, with more gated communi-

ties and more prisons, or we can decide that it is

not tolerable and work to change it. What we

cannot do is pretend we don’t know it’s

happening.”
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Legal Control of the Police

Rachel Harmon
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Charlottesville, VA, USA
Overview

Police officers are granted immense authority by

the state to impose harm. They walk into houses

and take property. They stop and detain individ-

uals on the street. They arrest. Sometimes they

kill. The problem of policing the police is how to

regulate police officers and departments to pro-

tect individual liberty and minimize the social

costs the police impose while allowing them to

do what is necessary to achieve the ends of polic-

ing: reducing fear, promoting civil order, and

pursuing criminal justice. Constitutional law as

interpreted by the United States Supreme Court

provides the most well-known check on police

conduct. In addition, many other federal, state,

and local statutes, constitutional provisions, court

decisions, and administrative regulations also

govern the police. Since federal constitutional

law cannot alone ensure that the benefits of polic-

ing are worth the harms it imposes, this partici-

pation by other government actors is essential to

ensure adequate regulation of the police. How-

ever, the laws that presently govern the police

are not tailored to balance the individual and

societal interests at stake when police officers

act, they lack coordination, and responsibility
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for regulating the police is haphazardly allocated.

As a result, the present array of laws that polices

American policing does not promote law enforce-

ment that is maximally effective and protective of

civil rights.
L

Policing the Police Through the Courts
and Constitution

Constitutional law has long been a central com-

ponent of legal efforts to police the police. In the

early 1960s, under the leadership of Chief Justice

Earl Warren, the United States Supreme Court

authorized broad new remedies for violations of

federal constitutional rights by local police. First,

in 1961, inMonroe v. Pape, the Court interpreted

42 U.S.C. } 1983, a long-standing civil rights

statute, to permit civil liability for police officers

who violated federal rights even if those officials

also violated state law. Later the same year, in

Mapp v. Ohio, the Court imposed the exclusion-

ary rule on states, mandating that state courts –

like federal courts – exclude from state criminal

trials evidence obtained in violation of the US

Constitution’s Fourth Amendment ban on unrea-

sonable searches and seizures. These decisions

gave victims the incentive and means to chal-

lenge police conduct, the courts the opportunity

to refine constitutional doctrine, and the police

new reasons to comply with constitutional norms.

A few years after the Court broadened reme-

dies for constitutional violations by the police, it

expanded the constitutional standards that set

limits on police conduct. In Katz v. United States

and opinions following it, the Supreme Court

eliminated technical requirements that previously

limited the scope of the Fourth Amendment,

reframed Fourth Amendment analysis to bring

a broader array of police practices within the

Amendment’s ambit, and emphasized the impor-

tance of warrants issued by neutral magistrates as

a means of ensuring the constitutionality of

police activity. In Miranda v. Arizona and its

progeny, the Court applied the Fifth Amendment

privilege against self-incrimination to police

interrogations and imposed prophylactic rules

and an exclusionary remedy to protect suspects
during those interrogations. Like Katz, Miranda
subjected additional police activity to judicial

review, and, likeMapp, the case increased incen-
tives for litigation and police compliance.

Through these cases, the Court firmly established

constitutional law as an important mechanism for

regulating the police.

While the Supreme Court’s doctrines have

changed over time, its enterprise has not. Since

1968, the Court has considerably loosened the

constraints on the investigation and detection of

crime imposed by the Fourth and Fifth Amend-

ments, substantially narrowed the scope of the

exclusionary rule, and, after expanding } 1983

liability significantly in the 1970s, contracted

liability in more recent decades. Even so, the

paradigm arising from the Warren Court doc-

trines remains largely intact. Courts continue to

apply the Fourth Amendment and the Miranda

doctrine to impose detailed regulations governing

police searches of homes, cars, and people and

defining the procedural protections defendants

are entitled to during custodial interrogations.

Moreover, courts continue to require exclusion

of evidence and to permit civil liability to remedy

civil rights violations by the police. Thus, courts

continue to delimit and protect constitutional

rights through criminal cases and civil suits.

Although the judicial enterprise of defining

and enforcing constitutional rights is and has

been for many decades an important means to

regulate the police, the judiciary cannot alone

effectively prevent police misconduct, and the

policy problem policing presents is not limited

to constitutional rights. Courts suffer systematic

limitations that inhibit them from undertaking the

complex analysis of policing that effective regu-

lation of the police demands, and constitutional

rights are structurally unable to balance fully the

harm police conduct imposes against its benefi-

cial effects. Consequently, while courts and the

Constitution play an important role in regulating

the police, the judiciary and the Constitution can

never successfully address the problem of polic-

ing without assistance.

Fourth Amendment doctrine makes apparent

some of the limitations of courts. When courts

evaluate whether a police search or seizure is
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“unreasonable” and therefore unconstitutional,

courts frequently must appraise the nature of the

intrusion on the individual, the strength of

the government’s interest in the intrusion, and

the consequences for law enforcement of various

possible rules and then balance these interests

against each other. Assessing these consider-

ations requires courts to draw factual conclusions

about matters beyond the circumstances of the

particular case, such as whether law enforcement

can achieve its ends by alternate means. Simi-

larly, when courts seek to interpret the exclusion-

ary rule and civil remedies to prevent future

constitutional violations by police officers, they

do so based entirely on the likely effects of doc-

trines on police behavior. Thus, in order to tailor

remedies to encourage lawful police behavior,

courts must make correct judgments about what

police officers value and how particular

legal decisions are likely translate into incentives

for them.

Although courts can define and vindicate con-

stitutional rights only if they are capable of these

kinds of empirical assessments and predictive

analyses, they are notoriously ill suited to these

tasks. For one thing, courts act with grossly inad-

equate data. Most Fourth Amendment questions

are contested in state criminal cases in which

neither party is likely to have adequate resources

or incentives to effectively litigate significant

empirical questions, and even a civil plaintiff

hoping for compensation after a violent arrest

cannot cost-effectively litigate many matters.

As a result, courts deciding constitutional crimi-

nal procedure matters have no effective mecha-

nism to obtain evidence about policing and

incorporate it into their normative judgments.

Even when courts are able to engage in effective

empirical analysis, they have little opportunity or

ability to adjust a doctrine as the facts and social

science underlying it evolve, since they are bound

by precedent and limited to deciding questions

presented by the cases before them. As a result,

courts have systematic difficulty formulating

effective rules for the police and structuring

remedies to prevent constitutional violations.

Even if courts could overcome these barriers,

a major objective of police regulation would still
remain beyond their reach. Ideal regulation of the

police would take into account considerations

such as how harmful any police action is to

individuals and communities, as well as how it

compares to other means of producing law and

order in terms of cost, harm, effectiveness, and

officer safety, in order to specify the conditions

under which the police should harm individual

interests for the greater good. If courts regulate

the police, then the legal problem of policing is

limited to constitutional violations. Constitu-

tional rights are, however, ill suited to balance

societal interests in law enforcement and

individual freedom.

While constitutional rights accommodate both

individual and societal interests, the well-known

process by which constitutional rights are articu-

lated and enforced dictates that rights provide

only a limited tool for shaping police conduct.

First, rights establish onlyminimum standards for

law enforcement. Because individuals assert

rights against the police rather than the other

way around, constitutional criminal procedure

rights are always framed as a ceiling on govern-

ment action. They thus cannot reflect a full anal-

ysis of how to balance competing interests when

the police enforce the law and individuals are

harmed. Constitutional criminal procedure rights

are therefore commands about what the police

cannot do, not standards for what they should
do. Second, because constitutional criminal pro-

cedure rights set unbreakable rules for police

officers in advance, the rights themselves must

be defined to permit law enforcement flexibility

in pursuing societal aims even if this produces

societally undesirable results in individual cases.

That is, the “ceiling” set by constitutional rights

must be higher – more generous to law

enforcement – than would result from a full

balancing of the interests at stake. Third, because

rights are held and enforced by individuals, usu-

ally with respect to specific actions, they do

a poor job of measuring aggregate costs and ben-

efits of law enforcement activity. Intrusions by

the police, such as stopping and frisking pedes-

trians to investigate crimes, may be constitution-

ally justified, and yet when multiplied thousands

or hundreds of thousands of times, those
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intrusions may impose total costs that substan-

tially undermine the quality of life in a commu-

nity in a manner the Constitution cannot check.

Because of these characteristics, constitu-

tional rights are structurally incapable of encour-

aging law enforcement to impose only necessary,

fair, and efficient harms on legitimate interests

in privacy, equality, autonomy, and the like.

Instead, the Constitution provides only a rough

measure of whether police conduct is justified.

Adequately protecting individual and communal

interests therefore requires nonconstitutional

regulation of the police.
L

The Law of the Police

Government actors other than the courts, using

legal tools other than the Fourth and Fifth

Amendment, already create, empower, influence,

and constrain the police and those that supervise

them. There exists a vast web of law regulating

the police, which can be divided into four cate-

gories: (1) law that authorizes or restricts the

conduct in which police may engage; (2) law

that remedies, punishes, or disincentivizes viola-

tions of the first category of law; (3) law that

governs the hiring, management, and organiza-

tion of police officers and departments; and

(4) law that governs the availability of informa-

tion about police activities.

Laws Authorizing and Restricting Conduct

Laws that regulate police conduct come from

sources ranging from the Vienna Conventions

on Consular and Diplomatic Relations, which

limit police power to engage in searches, seizures

of property, and arrests involving diplomats, to

a San Francisco ordinance that prohibits police

officers from questioning people about immigra-

tion status. Federal law, for example, contains

more than a dozen statutes that regulate police

searches, electronic surveillance, and access to

private information. These statutes range from

Title III, which governs federal wiretaps, to the

Health Insurance Portability and Accountability

Act, which restricts law enforcement access to

and use of medical records. And federal law
concerning the police is not limited to statutes

governing searches and seizures. For instance,

the Illegal Immigration Reform and Immigrant

Responsibility Act provides for local police

enforcement of federal immigration law, and the

Law Enforcement Officers Safety Act allows

qualified active and retired law enforcement offi-

cers to carry a concealed firearm anywhere in the

United States, even if forbidden by state law. In

addition to federal statutes, federal constitutional

doctrines outside of the Fourth Amendment and

Miranda also affect the police. Most notable

among these, the First Amendment limits the

conditions under which police officers may

make arrests for breach of the peace, disorderly

conduct, and resisting arrest. As these examples

suggest, federal regulation of police conduct

beyond constitutional criminal procedure doc-

trine is considerable.

State constitutions, statutes, and regulations

regulate police conduct even more extensively.

Local police officers are created by state law,

which both grants power to police officers and

restricts its exercise. Thus, state statutes permit

police officers to engage in community caretak-

ing and criminal law enforcement, allow officers

to use force, require police to aid citizens in

limited circumstances, mandate that officers

arrest suspects in domestic violence cases, and

forbid the police from asking questions unrelated

to the subject of a traffic stop, for example. State

constitutional law frequently mirrors federal law,

regulating searches, seizures, and interrogations,

but it is often interpreted more expansively to

control police behavior that is beyond federal

constitutional protection. Local ordinances fur-

ther restrict police conduct, limiting the use of

race in police actions, for example. Finally,

departmental administrative rules – often known

as general orders – provide the most important

and extensive guidance to police officers about

what they must, may, and may not do.

Laws to Remedy and Punish Violations

The second category, laws that provide remedies

for violations of rules governing police conduct,

includes federal constitutional decisions mandat-

ing that evidence illegally obtained by the police
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be excluded from federal criminal trials, as well

as federal statutes that authorize criminal prose-

cution and private civil suits against local offi-

cers, departments, and municipalities. States

provide similar remedies that supplement federal

law, including statutes authorizing criminal pros-

ecution, evidentiary exclusion, civil suits for

damages and other relief, and sometimes, struc-

tural reform of departments. States, municipali-

ties, and departments themselves often also

provide other remedies, without analogs in fed-

eral law, for police conduct that is unconstitu-

tional, illegal, or merely against administrative

regulations. For example, most states authorize

revocation of police officer certification for some

kinds of misconduct, which prevents officers

from reentering law enforcement in the same

state. Municipalities frequently provide for civil-

ian review of citizen complaints concerning

police misconduct. And internal administrative

rules within police departments establish proce-

dures for taking, investigating, and resolving

complaints and impose punishments for miscon-

duct, often through an internal affairs unit. These

internal administrative processes provide the

most commonly used remedy for misconduct

and, in many jurisdictions, are also subject by

local ordinance, charter amendment, or public

referendum to external review by an auditor or

civilian oversight agency.

Laws Governing Hiring, Management,

and Organizational Requirements

Some of the most important rules and laws

governing the police are laws that set standards

for hiring, training, and managing police officers.

Policing is usually organized as a function of

municipal or county government. Municipal ordi-

nances, city charters, and other local laws dictate

matters such as who hires and fires the police chief

and thus often who ultimately controls policy in

the police department. Although local govern-

ments largely oversee policing, federal and state

laws check local political control of the police.

For example, every state has a peace officer

standards and training commission (“POST”)

that establishes minimum qualifications and

training requirements for police officers as well
as a process for licensing them. These commis-

sions control how old and how educated police

officers must be and what kind of criminal record

they can have, factors that may affect whether

officers are likely to engage in misconduct. They

regulate the hiring process for officers, including

whether officers must pass psychological or med-

ical screening. Finally, they are the primary

determinant of what kind and how much training

police officers receive.

Other statutes affecting the police may impose

less direct standards of police qualifications. The

Lautenberg Amendment to the Gun Control Act

of 1968, for example, changed federal gun laws to

prohibit individuals convicted of misdemeanor

domestic violence crimes from possessing

a firearm. The Gun Control Act also applies the

prohibition to those subject to a restraining order

or dishonorably discharged from the military. As

a result of this law, individuals in these categories

cannot serve as sworn police officers in most

jurisdictions, even if state law would otherwise

allow them to serve. These federal requirements

also affect the size of the pool of potential officers

as well as who becomes an officer and therefore

constitute one more piece of the web of laws that

governs American policing.

In addition to laws mandating qualifications

and training for police officers, federal and state

laws constrain the organization of police depart-

ments and management of police officers.

Federal law imposes constraints on how police

officers are hired and fired through statutes and

constitutional doctrines that prohibit employment

discrimination. In addition, federal laws influ-

ence how officers are managed: The Fair Labor

Standards Act, for example, influences when

police work, including how shifts are structured

to address overtime thresholds, a major financial

and administrative issue for police departments.

And the Fifth Amendment privilege against self-

incrimination has a distinctive application to gov-

ernment employees that frequently restricts the

use of statements compelled in administrative

investigations of police officers against them in

criminal prosecutions. State law is even more

significant. State laws and regulations do every-

thing from authorizing the existence of police
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departments to setting qualifications for the

police chief. And state employment and labor

laws, including civil service law, collective

bargaining law, employment discrimination law,

and law enforcement officer bills of rights, con-

strain most employment decisions by police

departments and local governments.

Laws Governing Information About

the Police

Finally, a variety of state and federal laws govern

the production and distribution of information

about the police. Most of the information that

exists about policing is collected by police offi-

cers themselves pursuant to internal administra-

tive policies demanding that officers complete

form reports about arrests, uses of force,

responses to citizen calls, and other interactions

with the public. Other information is produced by

departmental practices, such as installing video

cameras in police cars or recording interrogations

that occur at the station house. While these local

practices are driven in significant part by depart-

mental concerns, external legal constraints on

departments influence them substantially. Thus,

a department may collect data about the race of

those targeted in traffic stops to fulfill the terms of

a lawsuit settlement over racial profiling or in

response to a local ordinance or state law. Of

course, internal policies and state and local law

can inhibit as well as facilitate the production of

information about policing. Some departments

collect little information on daily police activi-

ties, a practice that makes scrutinizing those

activities difficult. And some states have applied

laws governing recorded communications to pro-

hibit private citizens from videotaping or

audiotaping their interactions with the police.

Access to information about police conduct is

often similarly shaped by a combination of

departmental practice, state law, and civil settle-

ments. State statutes and rules of civil and crim-

inal procedure mandate government disclosure of

some kinds of information about police conduct

and departmental policies to civil plaintiffs and

criminal defendants. Open records laws permit

the broader public to obtain some information

about police departments and their management,
and some states expressly require departments to

collect and disclose data about policing. But

many states restrict public access to data about

police misconduct, either through generally

applicable statutory exemptions, such as exemp-

tions for personnel records or for criminal inves-

tigations, or through specific exceptions for law

enforcement. As a result, for example, internal

disciplinary records and citizen complaints

against an officer can be unavailable to the

public, limiting political accountability for police

practices.
Weaknesses of the Law Governing
the Police

As this description suggests, local, state, and fed-

eral actors use a range of legal mechanisms to

influence policing. Although this participation by

institutions other than courts and regulation out-

side constitutional law is essential to effective

governance of the police, the existing web of

laws governing the police has arisen organically,

the product of institutional arrangements and his-

torical contingencies that have little to do with

policing. As a result, these laws are often not

tailored to serve the end of making law enforce-

ment worth its costs, they are inadequately coor-

dinated to promote efficient police practices, and

responsibility for generating and enforcing them

is haphazardly allocated among governmental

institutions. As result, American policing does not

fully ensure that police effectively control crime,

fear, and disorder without imposing unjustifiable

and avoidable costs on individuals and communi-

ties, despite extensive legal regulation.

First, existing law is not well designed to pro-

mote harm-efficient policing and cannot easily be

made to do so. Legal regulation of the police

should promote harm-efficient policing – that is,

policing that imposes harms only when, all things

considered, the benefits for law, order, fear reduc-

tion, and officer safety outweigh the costs of

those harms. Presently, harm efficiency is largely

left to the local political process, and police

departments and local and state governments

already take it into account in governing policing,
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at least to some degree. Some departments adopt,

for example, internal regulations forbidding

consent searches without reasonable suspicion

of criminal activity, even though constitutional

law demands no individualized suspicion before

requesting consent to search. Nevertheless, pub-

lic debates about police practices often focus on

whether their conduct is constitutional or effec-

tive, not whether it is harm efficient, distracting

political actors from this central question. More-

over, in order for regulatory actors to promote

harm-efficient means of policing, they must have

a basis for doing so, including an account of what

the relevant harms and benefits of policing prac-

tices are and empirical work measuring and com-

paring harms and policing efficacy. Presently,

however, insufficient data is collected about

policing to provide the basis for harm analysis,

and no substantial academic literature exists that

can be used to compare policing techniques with

respect to both effectiveness and harm. Until

regulators mandate the necessary data production

and collection, and scholars lay the conceptual

and empirical groundwork for understanding

harm efficiency, institutional actors will be sty-

mied in their efforts to regulate the police toward

this end.

Second, existing laws regulating the police

interact in ways that may undermine the goal of

ensuring that policing practices adequately pro-

tect individuals and communities. For example,

courts have tailored civil remedies for unconsti-

tutional policing to encourage departmental

reforms likely to reduce misconduct, such as

careful hiring practices and adequate training

and supervision of police officers, but these judi-

cial efforts cannot achieve their aim because state

collective bargaining and civil service laws

create countervailing incentives discouraging

departments from implementing the same

reforms. In a majority of states, civil service

laws heavily regulate the treatment of public

employees, including police officers. These laws

allow costly legal battles when police depart-

ments demote, transfer, or fire an officer and

thus impose significant additional costs on police

departments trying to manage officers who com-

mit misconduct. They therefore disincentivize
precisely the same conduct that civil remedies

are intended to encourage. Collective bargaining

rights similarly deter department-wide changes

intended to prevent constitutional violations. In

states that mandate collective bargaining before

a department changes its disciplinary process or

promotion standards, departments face signifi-

cant additional costs for increasing internal

accountability for police officers, a key means

of preventing police misconduct.

As these examples suggest, departments enter

a legal minefield whenever they take employee

action or make new policies. This is not to say

that we should eliminate civil service laws or

collective bargaining: These laws have compli-

cated goals and effects that go beyond facilitating

harm-efficient policing. Nor does it mean that

civil remedies should not be used to incentivize

reform. But until courts and legislatures consider

the interactions among the myriad laws

governing the police, legal efforts to regulate

the police may not promote effective reform.

Third, although police departments, local gov-

ernments, states, and the federal government all

influence police conduct, as the example of the

courts suggests, government institutions are

not equally well suited for the tasks governing

the police demands. Courts cannot, for example,

determine the consequences of the real-world

trade-offs between effective policing and individ-

ual freedoms that policing puts at stake. Regulat-

ing policing effectively therefore requires

allocating institutional responsibility for regulat-

ing the police and choosing the best legal mecha-

nisms for influencing police conduct. The existing

allocation of responsibility and existing choice of

mechanisms are unlikely to serve the goal of effec-

tively regulating the police because they reflect

historical and political contingencies rather than

a considered choice about the best institutional

approaches to regulation of the police. Unfortu-

nately, reassigning responsibility for regulation to

institutional actors with adequate capacity and

incentive to ensure that the communal benefits of

policing are worth its costs to individuals and

communities cannot be done easily.

Police departments have enormous influence

over the conduct of police officers, but they are
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nevertheless imperfect regulators of policing.

Departments have difficulty engaging in broader

causal analysis about how effective and harmful

alternative law enforcement practices are. More-

over, police chiefs and local political actors lack

sufficient incentive to ensure that individual

interests are adequately vindicated in policing,

because they are usually better rewarded for

maintaining order and reducing crime than for

protecting civil rights of the minority of

residents targeted by police activities. Thus,

police departments and local governments cannot

be counted on to produce consistently harm-

efficient policing.

Although states are critical in shaping police

conduct, much of state regulation governing the

police is aimed solely at ensuring law enforce-

ment effectiveness rather than balancing effec-

tiveness and civil rights. In addition, state law

provides numerous mechanisms for remedying

misconduct, but they seem uniformly weak.

This state of affairs suggests that state actors

have inadequate incentives to promote harm-

efficient policing.

Thus, while local and state actors already

promote civil rights to some degree and they

could do so more, they likely cannot be expected

to take adequate account of individual constitu-

tional rights and constitutional interests that

extend beyond them: They cannot and do not

have sufficient reason to reach the appropriate

trade-offs between effective policing and individ-

ual freedoms.

By contrast, federal actors can engage in thor-

ough analysis about how to reduce harms to con-

stitutional interests while engaging in effective

law enforcement and may be able to encourage

local and state action toward these ends. Con-

gress already plays an active role in regulating

the police. It has long regulated some police uses

of private information deferentially regulated by

the Court. It funds the Department of Justice’s

significant civil rights efforts, including criminal

prosecution of abuses by local law enforcement,

funding for nonprofits that promote civil rights in

law enforcement, and technical assistance to

police departments. And it is responsive to

change: After court decisions restricted federal
civil suits for injunctive relief against police

departments, Congress passed 42 U.S.C. }
14141 authorizing the Department of Justice to

bring suits for equitable remedies against police

departments that engage in a pattern or practice of

unconstitutional misconduct.

Though federal actors are capable of regulat-

ing the police, congressional attention to civil

rights is piecemeal and irregular, and federal

intervention in policing has long been politically

controversial. Congress has not yet required even

mandatory data reporting for local police depart-

ments, though the need for such data as

a foundation for the regulation of the police is

obvious, and though this could easily be carried

out by existing Department of Justice compo-

nents. More comprehensive regulation of the

police, including the administrative analysis of

the consequences of alternative law enforcement

practices for individual and societal interests, is

therefore unlikely and in any case may not justify

its costs. As this analysis suggests, reaching

a combination of government institutions with

both the ability and the motive to regulate police

officers and police departments effectively repre-

sents an ongoing challenge to efforts to ensure

that police practices are carried out to promote

law and order while minimizing harm.
Conclusion

The police have always represented both hope

and harm. They contribute to social order but

also threaten it. Though courts can judge the

moral and historical imperatives that underlie

constitutional rights, they cannot assess condi-

tions on the ground or predict the consequences

of legal rulings on civil rights and law enforce-

ment. The project of defining and protecting con-

stitutional rights inevitably requires input from

other institutional actors. Although other govern-

ment institutions have long participated in regu-

lating the police, these efforts cannot approach

ideal regulation of the police. First, political

actors lack sufficient incentive and an adequate

basis for determining when law enforcement

should harm individual interests for societal
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ends, given the risks to human dignity and the

costs and benefits of law enforcement activity.

Second, because existing efforts to regulate

the police operate without coordination, the mul-

tiple efforts to govern policing sometimes con-

flict and undermine rather than reinforce the

policy goals of balancing the costs and benefits

of law enforcement. Finally, various political

institutions face structural limitations and incen-

tives that may be incompatible with effective

regulation of the police. Future efforts to improve

law governing the police must address these sub-

stantial challenges.
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Overview

Public police are now one part of a network of

law enforcement that includes private police

and security, regulatory agencies, businesses,

schools, and private individuals. Police have

always formed partnerships to help them in

responding to, and preventing crime, but increas-

ingly these partnerships are moving beyond joint

approaches to solving community problems.

Third-party policing is an approach that rests on

the use of legal levers available to non-offending

third parties under regulatory and private law

frameworks. There has been a blurring of these

frameworks in recent times, so that many

noncriminal levers are available for police and

their partners to use for crime reduction purposes.

The types of levers commonly used in third-party

policing are discussed, along with the types of

crime and disorder problems which they have

been used to address. Challenges to the broader

use of regulatory frameworks are overviewed,

and future directions and especially the need for

further research, are suggested.
Introduction

Third-party policing (TPP) occurs when police

form crime control or prevention partnerships or

networks with non-offending third parties

(Mazerolle and Ransley 2005; Buerger and

Mazerolle 1998). Police partner with a range of
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state and non-state agencies, private organiza-

tions, and individuals to focus on crime reduction

or prevention goals. Typical partners include

housing agencies, property owners, rental agents,

health and building inspectors, private businesses

and professionals, parents, schools, and private

security providers. Typical crime problems at

which TPP has been directed include illicit

drugs, alcohol-related violence and disorder,

young offenders, and property offenses.

The distinctive feature of TPP, compared with

other innovative and proactive policing strategies

such as problem-oriented policing (POP), is its

placement within a legal and regulatory frame-

work. This framework enables police to use the

authority and powers of their voluntary, co-opted,

or coerced partners to help control crime prob-

lems. In particular, police gain access through

their partners to a range of criminal and

noncriminal legal mechanisms or levers. These

levers include civil regulation and remedies,

along with contractual and tortious rights, which

can greatly extend the reach of police (Mazerolle

and Ransley 2005, 2006). Unlike POP, TPP goes

beyond merely “harnessing the crime control

capacities of third parties” (Cherney 2008: 631)

in identifying and developing responses to crime

problems. It draws on developments in regulatory

theory and practice that allow police to use new

techniques, institutions, and mentalities of con-

trol. Police become part of the trend to regulatory

justice (Crawford 2003, 2009) that can extend

and improve upon traditional criminal justice

responses. In its focus on problem places, people,

and activities, TPP also brings together opportu-

nity and place-based theories of crime and crime

prevention with innovative policing strategies,

and gives police a new role as regulators of

crime (Eck and Eck 2012; Mazerolle and

Ransley 2012).

One appeal of TPP for governments and law

enforcement is that non-offending third parties

assume, or are made to assume, some of the

responsibility and costs of controlling and

preventing crime. Especially in times of fiscal

restraint this has economic advantages (Eck and

Eck 2012), as well as giving police access to new

levers and remedies, such as civil orders and
injunctions, property closures, parental responsi-

bility contracts, and asset forfeiture schemes.

These levers can be directed at the underlying

causes and supports of crime, and can have

a preventive and intelligence-based focus rather

than the purely reactive responses of most tradi-

tional policing practices. A second appeal of TPP

is that by relying on noncriminal measures, some

of the restrictions and protections of the criminal

justice system such as high evidentiary standards

and burdens of proof, can be avoided (Mazerolle

and Ransley 2005; Crawford 2009).

The discussion below canvasses these issues,

beginning with an analysis of the regulatory and

legal context of TPP. It compares TPP with tra-

ditional approaches to crime control and preven-

tion, and then discusses in detail the legal

frameworks most used in TPP. The discussion

moves on to some of the key issues and debates

arising from the topic, including the potential

impact of TPP on increased criminalization and

net-widening, and for inequitable and discrimi-

natory policing. The final comments address

future directions for TPP and the need for more

evidence-based research on what levers work

best and when, and why this is so.
Fundamentals

Context: Regulatory Approaches to Criminal

Justice

Third-party policing approaches are part of a

broader shift in regulation and governance which

has occurred in many societies over the past

40 years, and which has led to new responses to

crime along with many other social and economic

problems (Feeley and Simon 1992; Ericson and

Haggerty 1997; Garland 2001; Ericson 2007).

The new approaches to governance have involved

a move away from state sovereignty and control to

networks of power (Braithwaite 2000), a diffusion

of responsibility (Garland 2001), and an expecta-

tion that non-state actors and individuals must con-

tribute to responses and solutions. Regulatory

theorists see this as a shift from state-centered

command and control to new modes of pluralistic,

networked, or nodal regulation (Burris et al. 2005).
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Central to this shift has been the rise of risk as

an organizing concept, so that the new forms of

regulation rely on notions of risk assessment,

identification, and analysis, rather than on general

rules applied equally to all regulated individuals

(Sparrow 2012). Feeley and Simon (1992)

applied this concept to criminal justice, arguing

that it has seen a shift from a focus on individual

offenders, the assignment of blame and responsi-

bility, and goals of treatment and rehabilitation.

In their “new penology,” the focus instead is on

actuarial classifications of risk and dangerous-

ness and reliance on selective surveillance and

incapacitation to reduce crime opportunities

(Willis and Mastrofski 2012). The shift from old

to new penology is also a shift from seeing crime

as deviance to crime as normalized, and from

ideas of treatment and rehabilitation to the man-

agement of risk (Garland 2001).

At the same time, the development of the new

regulatory state (Braithwaite 2000) has led to

a “proliferation of new administrative agencies

as well as an enormous expansion in private

policing. Regulatory and private policing entities

are part of a new division of policing labour with

the public police” (Ericson 2007: 387). Regula-

tory styles have also shifted, from a focus on

command and control and detailed prescriptions

and inspectorate models, to new forms of respon-

sive and smart regulation tailored to particular

industries and contexts, and in which risk identi-

fication and management again plays a central

role (Mazerolle and Ransley 2005).

As a result of these trends to risk, regulation,

and pluralization, public police have now been

joined by regulatory agencies with many police-

like powers, and private policing organizations,

in overlapping networks of security. Policing

is now provided by “a growing plethora of

governmental and non-governmental providers”

(Stenning 2009: 22; Jones and Newburn 2006).

Contemporary policing is marked by diversity,

complexity, and a “messy reality” where rather

than smart and responsive regulation playing

a less coercive role than traditional law enforce-

ment, tools of intervention have become increas-

ingly interchangeable and overlapping (Crawford

2006: 469). In this environment the role of public
police has changed, so that policing services are

increasingly provided by networks of public, pri-

vate, and welfare agencies, with public police as

one node of the network (Ransley and Mazerolle

2009), albeit a coordinating or anchoring node

(Ericson and Haggerty 1997; Crawford 2006).

In addition to these new regulatory approaches

to criminal justice and policing, new theories

have been developed about crime control and

prevention. The rise of crime opportunity theory

and its focus on places, patterns, routine activi-

ties, and rational choice has led to recognition

that regulation and regulatory measures or instru-

ments have a central role to play in criminal

justice and crime control (Eck and Eck 2012;

Ayling et al. 2008; Mazerolle and Ransley

2012). TPP provides an organizing framework

for how this occurs, and highlights the role of

police in developing and implementing new

regulatory approaches to crime control and

prevention.

As discussed earlier, TPP occurs when police

persuade or coerce non-offending partners into

assuming crime reduction or prevention respon-

sibilities. As such, police form formal or informal

partnerships directed at specific crime problems.

The development of police partnerships is not

new – as Smith and Alpert (2011) point out, Sir

Robert Peel’s eighteenth-century “new police”

rested on a community partnership model. Con-

temporary versions of community policing also

rely heavily on policing as a series of collabora-

tive partnerships (Willis and Mastrofski 2011;

Skogan 2011) focused on identifying and solving

community problems. The “joint policing” model

involves “collaborative, proactive, preventive

actions to reduce or remove crime and to protect

and secure spaces and places in lieu of traditional

reactive models” (Smith and Alpert 2011: 136).

Similarly, problem-oriented policing approaches

often focus on police working with community

members to identify problems and their solutions.

What sets third-party policing apart from these

other strategies is the way in which it involves

police harnessing not just partners but their for-

mal and informal legal powers over offenders or

potential offenders. These partnerships occur

within a context of changing legal frameworks.
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Changing Legal Frameworks

The messy reality of policing now draws on

a range of legal frameworks, in addition to tradi-

tional criminal justice models. The major distinc-

tion between these frameworks has been in their

goals and targets – traditionally criminal law has

focused on detecting and prosecuting those who

commit morally wrong offenses, while regulatory

and private law measures have focused on

governing legal business and private activities

(Mazerolle and Ransley 2012), mainly using

negotiation, inspection, and administrative and

civil sanctions, as shown in Table 1. As an orga-

nizing and analytical mechanism, the different

categories of law are described by reference to

their goals, attributes, targets, methods, out-

comes, actors, and styles (see Mazerolle and

Ransley 2005: 67–69; Cheh 1998).

In the context described above, where trends

in governance, risk, and pluralization have bro-

ken down traditional categories, there has been

a blurring of legal frameworks. As shown in

Table 2, criminal law now draws on regulatory

and civil law mechanisms, and vice versa.

Mazerolle and Ransley (2005: 67) refer to this

as a convergence of legal frameworks. In this

environment, criminal law makes use of civil

processes and remedies, while in both regulatory

and private law serious misbehaviors are crimi-

nalized. The major implication of this conver-

gence in legal frameworks has been to facilitate

the use in criminal law enforcement of a large

range of sanctions and processes outside the

traditional criminal justice system, such as civil

remedies and administrative sanctions. The

principal facilitator of this convergence has

been the concept of risk. Proactive policing

strategies have focused on risky places (i.e.,

hotspots of crime) and people (i.e., repeat

offenders, particular groups), while regulators

have adopted self-regulation approaches based

on risk assessment (Sparrow 2012). The main

effect of this convergence can be seen in Table 2

in that there has been a blurring of targets,

methods, outcomes, actors, and styles across

the different categories of law, in contrast to

the relatively clear-cut divisions shown in

Table 1.
The rise of TPP is a reflection of this conver-

gence, in that it enables police to draw on a much

wider variety of legal levers than was previously

available to them. The next section discusses

some of those levers.

Legal Levers for Third-Party Policing

Despite this convergence of legal frameworks, it

is important to understand the source of law that

underpins each legal lever used in TPP, because

this source affects the nature, extent, and limita-

tions of the lever. Table 3 summarizes the levers

commonly used in TPP and their main features.

For each type of lever, there is a description of the

source of authority (whether legislation, regula-

tion, contract, or tort), the extent to which the

lever applies (i.e., generally or targeted), and the

types of legal outcomes that can arise. The final

column indicates the range of non-offending third

parties who are utilized by each lever to achieve

crime control or reduction benefits, through the

co-option of their legal authority.

Table 3 is not a comprehensive list of legal

levers available, but it does illustrate the range

and breadth of measures, and of potential third

parties, that can be used in TPP. Mazerolle and

Ransley (2005) give comprehensive examples of

the ways in which each of these levers has been

used across different jurisdictions, in the two

broad areas of controlling and prevent drug prob-

lems, and other forms of crime. For drug prob-

lems, laws and regulations focused on premises

(e.g., crack houses, methamphetamine laborato-

ries, derelict buildings), and accompanying nui-

sance abatement civil suits, have been used in

many places in the United States and Australia.

These strategies involve police partnering with

city and state inspectors and sometimes neigh-

bors, to require property owners to become more

responsible for controlling activities on their pre-

mises that lead to drug problems. A range of civil

sanctions can be used (fines, injunctions, rectifi-

cation orders, loss of license or permit, forfeiture)

to persuade or coerce these third parties to

assume crime control responsibilities. This not

only shares responsibility but shifts some of the

costs associated with crime reduction to third

parties. The use of civil levers removes the need
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Focus Criminal Regulatory Private

Goal Detection, prosecution,

punishment, rehabilitation of

offenders

Orderly conduct of economically

desirable activities

Dispute resolution in private

financial and family activities

Activities Morally repugnant offenses Business activities Commercial and domestic

interactions

Targets Individual offenders Businesses Private individuals and groups in

dispute

Methods Investigation, arrest, criminal

trial

Conciliation, negotiation, self-

regulation, inspection, limited

prosecution

Private court action to enforce

rights under contracts and tort

Outcomes Fines, incarceration Penalties, rectification orders, license

revocation

Damages, injunctions, specific

performance

Actors Police, prosecutors, courts,

correctional staff

Regulatory agencies, local

governments, industry associations

Individuals in private

relationships, civil courts

Style Guilt and punishment for

individual offenses

Creation of business obligations,

consequences enforced by sanctions

Creation of private obligations,

consequences enforced by

sanctions

Source: based on Mazerolle and Ransley (2005, 68)

Legal Frameworks for Third-Party Policing, Table 2 Converging categories of law

Focus Criminal Regulatory Private

Goal Identification and prevention of

potential crime risks, detection and

prosecution of offenders

Identification and prevention of

potential regulatory risks

Prevention and resolution of private

disputes

Activities Morally repugnant offenses,

antisocial behavior

Business activities Commercial and domestic

interactions

Targets Groups and places with high risk of

crime, offenders, nuisances

Businesses and industries at risk

of noncompliance

Individuals and groups at risk of or

in dispute

Methods Investigation, arrest, trial,

surveillance, statistics, profiling,

incapacitation, responsibilization

Codes of practice, reporting,

statistics, audit, enforcement

pyramids, responsive regulation,

criminalization

Private court action to enforce

contract and tort rights, statutory

remedies, criminalization

Outcomes Fines, incarceration, forfeiture,

injunctions, preventive detention,

behavior contracts

Penalties, rectification orders,

license revocation, fines,

incarceration, damages,

injunctions

Damages, injunctions, specific

performance, fines, incarceration

Actors Police, prosecutors, courts,

correctional staff, local

governments, health and housing

agencies, community groups,

forensic specialists

Regulatory agencies, local

governments, industry

associations, consumer groups,

international regulators

Individuals in private relationships,

government and community

agencies, police, prosecutors,

courts, tribunals, welfare agencies

Style Guilt and punishment,

consequences enforced by

sanctions, therapeutic, restorative

Guilt and punishment,

consequences enforced by

sanctions

Guilt and punishment,

consequences enforced by

sanctions, therapeutic

Source: based on Mazerolle and Ransley (2005, 68)
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for police to gather evidence to a criminal stan-

dard of proof, to prove individual responsibility

for breaches, and often also involves a reversal of

the burden of proof, so that property owners must
show they were not aware of criminal activities to

avoid responsibility. Other drug problem-related

forms of TPP include monitoring and reporting

schemes, such as when doctors, pharmacists
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Extent of application Legal outcomes

Types of TPP levers and

interventions

Third parties targeted by

the intervention

Statutes

General or a specified

population, e.g.,

liquor retailers,

parents, gangs

Criminal or civil action leading

to criminal or civil penalties, or

administrative measures

Orders to control behavior, e.g.,
antisocial behavior orders;

truancy and gang orders, child

welfare and domestic violence

orders, mental health and

vagrancy laws

Parents, schools, non-

offending gang members,

institutions and shelters,

housing authorities

Movement and association
limits, e.g., curfews; traffic,
move-on, and crowd control

powers; probation and

community corrections

conditions limiting criminal

contacts

Parents, local councils,

probations/corrections

staff

Conduct licensing, e.g., alcohol,
firearms and prostitution

licensing, pawn/second-hand

shops and dealers

Retailers, service

providers

Formalized surveillance, e.g.,
offender notification, probation

and community corrections

reporting conditions

Probations/corrections

staff

Property controls, e.g., drug
house and rave site limits

Property owners, rental

agents local councils

Mandatory reporting, e.g.,
methadone prescribing, cash

transactions, chemical sales,

child and spousal abuse

Doctors, pharmacists,

health funds, banks,

retailers, schools

Civil forfeiture, e.g., assets
gained through crime, “hoon”

cars

Banks, vehicle licensers

Regulation/subordinate legislation

General, within

a specified area, e.g.,

local council or

housing authority

area

Criminal or civil action leading

to criminal or civil penalties,

refusal of consent, eviction,

rectification orders, property

forfeiture or confiscation

Orders under regulatory codes,
e.g., building, fire, health, safety,

noise, animals, liquor licensing,

environmental, public housing,

parking, venue by-laws and

codes requiring closure,

rectification, removal of hazards,

or restrictions on use

Property and business

owners, local councils,

housing authorities,

regulatory agencies

Product and service standards,
e.g., requiring vehicle

immobilizers

Manufacturers and

service providers,

standards associations

Controlled zones, e.g., begging,
busking, drug and alcohol free

areas, limits on street prostitution

Local councils, retailers

and business owners,

prostitutes

Contract

Specific – parties to

a contract

Civil action for specific

performance, damages or

injunction, non-renewal of

contract, eviction, loss of bond

Enforcement of conditions, e.g.,
property use and maintenance in

private housing and commercial

leases; crime reduction measures

in service provision contracts,

e.g., lighting and security

Property and business

owners and associations,

housing authorities

(continued)
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Extent of application Legal outcomes

Types of TPP levers and

interventions

Third parties targeted by

the intervention

standards in commercial car

parks

Incentives, e.g., insurance
bonuses and rebates for crime

prevention measures

Landlords, insurers

Tort

Specific – duty of

care owed

Civil action for damages or

injunction

Actions for nuisance, trespass, or
negligence, e.g., against noise,
physical disorder, pets, physical

access, breach of duty of care,

misfeasance

Landlords, local councils,

housing authorities,

liquor retailers, licensed

venues
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or chemical manufacturers, wholesalers and

retailers are required to record and report

transactions involving drug precursors. Such

schemes co-opt these third parties into systems

of surveillance and sources of intelligence for

proactive policing.

For other nondrug crimes, the most wide-

spread use of TPP has been in schemes designed

to reduce or prevent antisocial behavior and dis-

order. The most comprehensive of these schemes

is the antisocial behavior agenda introduced in

Britain from 1998 onward, which featured

a range of civil orders and contracts imposed to

control offending and pre-offending activities.

Crawford (2009: 817) identifies 18 new tools

used in this scheme, including civil orders (e.g.,

antisocial behavior, drug intervention, parenting,

individual support, child curfew, dispersal, drink

banning orders) and contracts (e.g., acceptable

behavior, parenting, tenancy contracts). All of

the measures are civil, involving a mix of regula-

tory and contractual techniques, but breach of

most leads to a criminal sanction. The scheme

has been much criticized, and while the new

government elected in 2010 announced its inten-

tion of withdrawing the system, its most recent

proposals suggest that many of the new tools will

be rebranded and retained (see The Independent,

23/5/2012). While the British antisocial behavior

scheme is comprehensive, many of its individual

components are seen in other jurisdictions. In

particular, measures directed at parental respon-

sibility for juveniles, such as truancy and curfew
orders, are common in Australia and some parts

of the United States (see Mazerolle and Ransley

2005). Most jurisdictions have anti-vagrancy and

begging regulations, and several Australian states

have introduced civil measures directed at

alcohol-related violence (see Mazerolle et al.

2012). These types of levers induce third parties,

whether parents, schools, club-owners, or city

administrators, to accept responsibility for reduc-

ing crime and disorder using civil or private law

measures available to them.

As discussed above, increasingly, this type of

approach is coupled with crime opportunity

approaches that seek to identify and reduce facili-

tating environments for crime. As Eck and Eck

(2012: 308) note, “rather than viewing crime as

simply a matter between offenders and police,

a place focus requires consideration of the morality

of crime facilitation by third parties.” They suggest

that such approaches can not only reduce crime,

but also reduce the economic demands on police

and policing, by sharing responsibility and costs.

However, the extension of responsibility in this

way, and the increased use of TPP and regulatory

strategies, is not without problems and controver-

sies, and the next section examines some of these.
Key Issues and Controversies

A threshold problem for TPP approaches is that,

typically, police agencies are different to regula-

tors and other third parties. Police do not view
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themselves as regulators, have different systems

of training and organization, and a different cul-

ture. Sparrow (2012: 347) refers to this as the

“divide” between police and regulators and attri-

butes it to police unfamiliarity with the role of

regulations, the distinctive police culture and

domain, and the special risks they face. These

differences can impede police from recognizing

opportunities for TPP, and identifying regulators

and legal levers that can be used to respond to

particular crime problems. However, Sparrow

(2012) also sees similarities between the shift in

regulatory approach to risk-based strategies and

the rise of POP and other innovative policing

strategies which are similarly based on risk. He

argues that POP has become single-dimensional,

focused almost entirely on place-based interven-

tions, and that increased use of a toolbox of reg-

ulatory strategies can expand the reach of

innovative policing. But Sparrow (2012: 354)

concedes a significant barrier to this occurring –

how can police and regulators agree on who does

what to deal with particular problems? Tilley

(2012) goes further to ask who should pay for

what and who should bear the costs of crime

prevention efforts? This is particularly important

when crime and its prevention is not the core

business or concern of most third parties identi-

fied in the discussion above.

Tilley (2012) and Eck and Eck (2012) identify

other potential problems with regulatory

approaches to crime control and prevention.

Spreading responsibility to non-offending third

parties can create costs for the blameless, as

well as those who facilitate crime, for example,

when all bar owners are required to upgrade

security in response to violence that occurs only

at a few sites. Some strategies can be seen as too

interventionist, such as the requirement for bars

to use plastic glasses or serve low-alcohol drinks

(Mazerolle et al. 2012). Such measures can add

to the cost of doing business and favor those

traders who cut corners rather than those doing

the right thing.

Mazerolle and Ransley (2005) grouped the

disadvantages of TPP as unintended side effects:

the disproportionate allocation of policing and

regulatory resources creating either over- or
under-policing; the displacement of crime prob-

lems; the intensification of crime and disorder in

already disadvantaged areas; the co-option of

regulatory resources and agendas away from

their core concerns, such as public health and

safety; and the dilution of criminal law protec-

tions and restraints. Additionally, there is

a danger of regulatory creep that extends the

acceptable limits of government intervention in

the lives of citizens and businesses. Crawford

(2009: 818–819), discussing the British antisocial

behavior agenda, notes similar concerns

including: the use of civil measures to evade

criminal justice process; the introduction of new

forms of hybrid liability that potentially lead to

increased criminalization and net-widening; the

reliance on subjective perceptions of risk in place

of objective assessments of past conduct; the

privileging of public anxieties, fears, and con-

cerns as triggers for formal action (as in

dispersal orders); the trends to preemption and

individualized rather than generally applied

controls; and the substitution or supplementation

of judicial decision making by police and regula-

tory discretion.

Many of these concerns and issues remain

unexamined in any systematic way, with the pos-

sible exception of the British antisocial behavior

system. How TPP affects the communities in

which it is practiced, whether it does so equitably

and with accountability are empirical questions

that remain largely unanswered. Also insuffi-

ciently examined is the effectiveness of TPP –

does it work, and if so, when and in what forms?

Mazerolle and Ransley (2005) conducted an

extensive review of the evaluation literature,

identifying 80 studies of TPP strategies. They

found that business owners are the third parties

most often targeted to share crime control or

reduction responsibility, in dealing with problem

bars, property crime in unsecured car parks,

drunks and disorderly behavior in public places,

and street prostitution. Other third parties

included parents, schools, liquor licensing

authorities, car manufacturers, local councils

and public housing authorities. Overall, the use

of these third parties and their legal levers was

found to be an effective tactic for crime control.
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Future Directions/Conclusion

The use of TPP is part of a shift to regulatory

justice that positions police at the center of crime

control and prevention networks. Most TPP

currently occurs in an ad hoc and variable way,

apart from the British antisocial behavior

agenda. In times of financial constraint, TPP

will become increasingly attractive to govern-

ments wanting to share costs with business and

individuals, and with police agencies wanting to

draw on the resources and expertise of other

regulatory bodies.

While there is some evidence that TPP is

effective (see Mazerolle and Ransley 2005; Eck

and Eck 2012), there is a clear need for more

research that encompasses at least the following:

• The full range of legal levers for TPP that

already exist and the contexts in which they

are available for use in TPP strategies

• The effectiveness and limits of various

levers in various situations – what works,

when, and why

• The full costs of financial burdens shifted to

others through TPP, and the impact on their

private or regulatory functions and concerns

that results

• The extent to which TPP is used differentially

in different communities – are disadvantaged

neighborhoods over-targeted or neglected?

• The extent to which TPP is used differentially

against different social and demographic

groups – to their advantage or disadvantage

• The extent to which TPP has resulted in

expanded criminalization, leading to new

offenses and criminalizing conduct previously

seen as disorder or nuisance

• The extent to which TPP has resulted in net-

widening, particularly by criminalizing

noncompliance with regulatory and civil

sanctions

• The extent to which TPP has diluted criminal

justice processes, by criminalizing those

against whom noncriminal justice processes

have been used

• The impact of TPP on regulators and the

extent to which their agenda has become co-

opted by crime reduction concerns
There seems little doubt that the trend to reg-

ulatory justice, and the accompanying rise of TPP

strategies, is occurring. The challenge for police

is to manage this trend in a thoughtful and

useful way. The challenge for researchers is to

study the features, utility, and costs of the trend

and to suggest ways of better harnessing its

advantages while minimizing the potential costs

and disadvantages.
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Synonyms

Junk science; Miscarriages of justice

Overview

Law and science have long had a strained rela-

tionship although their tendency to “clash” may

have been exaggerated over the years. The source

of their disharmony has most often been seen as

the result of the two domains having both dissim-

ilar methods and goals. Regardless of the extent

to which this is true, there remain apposite and

acute concerns regarding the status of science

utilized by the law, in particular forensic

science and its interplay with criminal law.

Without delving into the philosophy of science or

law, or the psychology of the courtroom, it is

considered here whether legal rules have, and

can, prevent flawed scientific evidence from enter-

ing the courtroom by empowering judges to rule

questioned scientific evidence inadmissible. It

concludes that where evidential hurdles for foren-

sic science exist, decisions to permit forensic sci-

ence into evidence may still appear arbitrary, as

well as inconsistent between and within jurisdic-

tions. In addition, such hurdles may come too late

in the criminal process to prevent all injustices.

Current attempts to regulate forensic science are

welcome but do not yet go far enough to ensure

that wrongful convictions will not continue to

occur, with forensic science and scientists playing

a significant role in these miscarriages of justice

and judges unable to execute their gatekeeper role

effectively and consistently.

Fundamentals

The prefix “forensic” simply means the use of

science in legal fora: applying science to answer

http://www.independent.co.uk/news/uk/crime/crimbos-replace-asbos--but-will-they-rush-children-into-custody-7778907.html
http://www.independent.co.uk/news/uk/crime/crimbos-replace-asbos--but-will-they-rush-children-into-custody-7778907.html
http://www.independent.co.uk/news/uk/crime/crimbos-replace-asbos--but-will-they-rush-children-into-custody-7778907.html
http://dx.doi.org/10.1007/978-1-4614-5690-2_227
http://dx.doi.org/10.1007/978-1-4614-5690-2_100372
http://dx.doi.org/10.1007/978-1-4614-5690-2_100420


L 2916 Legal Rules, Forensic Science and Wrongful Convictions
a legal question. Efforts have been made to cir-

cumscribe the field of “forensic science,” with the

UK’s (now defunct) Forensic Science Service

stating that the task of forensic science is

“to serve the interests of justice by providing

scientifically based evidence relating to criminal

activity,” and the definition given in the US

Congress Forensic Science and Standards Bill of

2012 3(a): “‘forensic science’ means the basic

and applied scientific research applicable to the

collection, evaluation and analysis of physical

evidence, including digital evidence, for use in

investigations and legal proceedings, including

all tests, methods, measurements and procedures.”

Most often, forensic science is a subdiscipline

of a larger scientific body, such as pathology,

toxicology, archaeology, or genetics. There are

also a variety of “experts” who may be called

upon to testify on matters in issue at trial (e.g.,

forged documents, firearms), each being a “foren-

sic specialist” for the purposes of a criminal trial.

There is potentially no limit to the scope of phys-

ical evidence (or “trace” evidence) that can be

utilized, from the smallest fragment of glass, the

most obscured fingerprint, or the tiniest swab of

human tissue to the entire scene of a major

disaster or the realms of cyberspace. There are,

therefore, potentially no limits on the number of

disciplines that may be utilized in a forensic

investigation. Herein lies one of the pivotal diffi-

culties with forensic science: the multiplicity of

techniques, technologies, and disciplines, which

can sit under the “forensic science” umbrella,

risks over-inclusion. It is this over-inclusion that

lies at the crux of some of the frustrations with

forensic science. While some forensic technolo-

gies are born of rigorous scientific testing and

experimentation (the oft-used example being

DNA profiling), many others have no, or

a minimal, scientific basis or grounding in exper-

imentation and testing.

This variety of disciplines and techniques and

their great variances in reliability and validity

create an issue for users of forensic science:

how to discern between those reliable and valid

techniques that can assist, and those that may

be insufficiently reliable and valid, and can mis-

lead. So, while on first blush it would appear
contradictory to discuss forensic science and

judicial oversight alongside wrongful convic-

tions, this question occupies the minds of legal

professionals, researchers, practitioners, and

forensic experts alike: how can courts ensure

that valid and reliable scientific evidence, and

only valid and reliable scientific evidence, is

adduced during trials, thereby using forensic sci-

ence to prevent wrongful convictions?
Ruling potentially unreliable or invalid foren-

sic evidence inadmissible at trial, while clearly

having an impact on that specific trial, may

also have important wider ramifications. If a

particular expert, expertise, or evidence type is

regularly deemed inadmissible, then police or

legal professionals will lose confidence in them

and stakeholders may insist upon greater controls

or regulation. It may be that, as we have seen in

the USA, Canada, and the UK in recent years,

political demands are made for changes to the

forensic science community. Public confidence

in the operation of the criminal justice system is

an essential prerequisite of any legitimate legal

system, and if forensic science brings that system

into disrepute or diminishes public confidence,

then the forensic science community should not

be surprised if their reputation en masse is

tarnished and stricter regulation is insisted upon.
Key Issues/Controversies

The forensic scientist (or rough equivalent) has

been popularly portrayed in both factual and fic-

tional media as a heroic figure in the fight against

crime. In the twenty-first century, that portrayal

has had to become more nuanced as forensic sci-

ence has been pinpointed as playing a role in

causing wrongful convictions while failing to pre-

vent others. Forensic scientists have been accused

of inter alia: negligence, corruption, and perhaps

most critically, of not being “scientists” at all.

The growing international “innocence move-

ment” has paradoxically utilized modern forensic

techniques and technologies to free innocent

prisoners, simultaneously demonstrating the

flaws of many forensic techniques that were

used to convict those prisoners and the failure
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of the courts to prevent misrepresented or

misinterpreted forensic evidence from being

relied upon at trial. Yet wrongful convictions

most often result not from a single error but

a composite of failures that can include, but are

clearly not limited to, the gathering, interpreta-

tion, and communication of forensic evidence. It

is most often human fallibility that lies at the

heart of wrongful convictions. Forensic science

can then overcome the failings of many other,

unreliable, and often highly questionable evi-

dence types, regularly relied upon at court. For

this reason, forensic science cannot fairly be

portrayed as the cause of wrongful convictions,

as it plays probably a more significant role

in prevention and cure; these three roles are con-

sidered, before turning to the place of forensic

science in the courtroom.

During police investigations, the gathering of

scientific evidence cannot prove any one theory

of events, or conclusively prove anyone guilty of

a criminal offense in isolation of other evidence,

but it can be incredibly valuable in explaining

events and implicating individuals involved in

criminality. Most often, its value can lie in

supporting, or refuting, a version of events pro-

vided by those deemed to be involved (or by the

police, prosecution, or defense). Indeed, forensic

science is now considered integral to many crim-

inal investigations, particularly serious offenses,

but also “volume” (mostly property) crimes.

Forensic science as neutral, objective, evidence

is perhaps of most value at the outset of police

investigations, where erroneous judgements or

false assumptions can send investigators down

a blind alley. A piece of scientific evidence

gained early in an investigation can ensure that

the wrong suspects do not continue to be the

center of investigators attentions, thus preventing

a wrongful conviction.

Some traditional police “practices,” hopefully

now becoming obsolete, have not always leant

themselves to ensuring that only the guilty are

ever convicted. Many suspects in the past have

been “persuaded” to confess, and not only the

guilty succumbed to such pressure. Informants

were also heavily relied upon, and written police

statements were not always entirely accurate.
However, police practices were not always to

blame. Police relied – and still do to a greater

extent – on witnesses. These may be eyewitnesses,

which are considered highly valuable in securing

a conviction. However, as psychologists have

demonstrated formany years, people can be highly

unreliable at the same time as highly persuasive,

especially when they truly believe themselves to

be telling the truth. There is a wealth of research on

how poor human memory is, how bad we are at

identifying people (particularly people we don’t

know or who are different from us ethnically or in

terms of age), how easily we can be persuaded of

something or change our recollections to match

them with expectations, etc. In short, relying on

humans to assist in the detection and prosecution

of offenses can be highly problematic, even when

those humans are not deliberately lying.

In light of such unreliability, scientific evi-

dence would seem to avoid these “human” prob-

lems. There is no need to rely on a person

testifying that they saw the defendant at the

scene of the crime, if we also have their finger-

prints found at the scene. There have been

numerous cases where eyewitnesses – victims

even – have identified with 100 % certainty

their attacker, and yet later DNA evidence has

proven that they are mistaken. It would seem far

safer to rely upon a DNA match of a rapist than

the testimony of the victim (certainly if they don’t

know their attacker before the crime). Further-

more, the popular (and populist) perception of an

almost continuous increase in crime, coupled

with a perceived inability on the part of the police

to detect criminals or convict them, raises the

hope that scientists will be able to tip the justice

scales back in favor of the police and prosecution.

The growth in forensic science is then based upon

the assumption of science as capable of being

a neutral, objective, “arbiter of truth” (Dreyfuss

and Nelkin 1992: 339). However, uncritical

faith can be misplaced, and as scientists them-

selves warn, “the general public often has an

unrealistic expectation of what forensic science

can achieve” (Ross 1998: 41).

Yet, forensic science has come to the aid of

many wrongfully convicted, most clearly in DNA

exonerations, of which there have been over 300
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in the USA alone since 1989, with undoubtedly

many more to come. The discovery and prolifer-

ation of DNA profiling has had a dramatic impact

because it has come to be trusted as almost

indisputable evidence. The strength of DNA evi-

dence has meant many convictions have been

overturned that would have been impossible to

overturn otherwise. In some of these cases, DNA

has subsequently been used to locate the real

perpetrators, sometimes many years after the

crime. In just one example, Sean Hodgson spent

27 years in an English prison for a murder that he

had confessed to but had not committed. Blood

type matching had been used at trial to support

Hodgson’s confession, but after DNA testing of

the evidence 27 years later, it was proven that he

was not the killer and freed. There have now been

numerous cases around the world where innocent

people have called for evidence to be tested or

retested in their cases, in the hope that DNA will

finally see justice in their case.

It is not hard when reading of famous mis-

carriages of justice to find instances of flawed

scientific evidence being used to convict the

innocent, from terrorist bombers found to

have nitroglycerine on their hands, which it later

transpired could have been a number of harmless

chemicals from many household items, to

mothers convicted of killing their babies when

they had died of unknown, but entirely natural

causes. Such cases exemplify the risks of relying

upon techniques or “theories” that are erroneous.

While experts in these cases were often casti-

gated after the conviction is overturned, many

had continued working and testifying before

their mistakes were brought to light. The experts

were also singled out as isolated “mavericks” in

many instances, providing a scapegoat for the

wider scientific community. Many other cases

however, have relied upon valid scientific princi-

ples, but the expert has provided misleading tes-

timony, often overstating the probative value of

their evidence or its reliability.

The Innocence Project in New York has of

February 2013 exonerated over 302 people

wrongly convicted using DNA testing. In 50 %

of those cases, the DNA testing has identified

the true perpetrator. An early analysis of the
first 86 of those exonerations found that faulty

forensic evidence had played a role in two-thirds

of the convictions. Latest analysis demonstrates

that unvalidated or improper forensic science

played a role in approximately 50 % of wrongful

convictions later overturned (Innocence Project

2009). In such cases, if available evidence had

been subjected to DNA testing, then the suspect

would have been excluded and most often,

another suspect indicated.

The US National Registry of Exoneration,

launched in May 2012 by the University of

Michigan Law School and the Center for

Wrongful Convictions at Northwestern Univer-

sity, is an online database containing a list of

exonerations in the United States since 1989.

The registry lists more than 1066 wrongfully

convicted individuals and is growing. In an anal-

ysis of 873 of these cases, 24 % featured false or

misleading forensic evidence (Gross and Shaffer

2012). These figures are slightly lower than found

by Neufeld and Garrett (2009) in their analysis of

137 trial transcripts of convictions later overturned

by DNA. They found experts in 60 % of the cases

to have given invalid testimony that overstated the

evidence, was unscientific, or contrary to empiri-

cal data. They gave instances of erroneous or

unsupported testimony about the accuracy and

results of forensic techniques including hair com-

parison, bite-mark comparison, serology, finger-

print comparison, and even DNA testing.

While the work of a forensic expert can take

place in any number of environments, particu-

larly when examining crime scenes, for instance,

the laboratory is most often the typical workplace

of a forensic scientist. However, for forensic evi-

dence to be of utility, it must be able to make the

transition from crime scene, via the laboratory, to

the courtroom, where it is ultimately used. While

much forensic testing will not produce any

positive results, or may simply be retained as

“intelligence” for possible future use, if test

results are not able to be admitted at court as

relevant evidence, then the resources used to

obtain that evidence will have been wasted. This

transition to admissible evidence at trial is then

essential if forensic evidence is to be able to play

a role in criminal justice.
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Experts have been permitted to give evidence

in courts for centuries, and their word and exper-

tise have been rarely questioned. Medical men of

the middle ages, for example, were often called

upon to testify as to their opinion on questions

such as cause of death or the sanity of the defen-

dant. Fingerprint experts have, for the last cen-

tury, been testifying that the prints found at the

scene of a crime, for example, “matched” the

defendant to the exclusion of all others. However,

it has been the massive expansion in forensic

science in the last couple of decades, and the

increasing incidence of DNA exonerations, that

has led to the current paradox being brought into

sharp relief. While it has compelling value in

preventing and overturning wrongful convic-

tions, forensic science can still also lie at the

heart of flawed investigations and trials. In fact,

forensic science is introduced to reduce uncer-

tainty and bring objectivity to legal disputes, yet

it is increasingly under fire for obfuscation, the

introduction of partiality and partisanship, and

creating new sites of dispute, that is, for increas-

ing uncertainty rather than alleviating it.

One of the perennial predicaments is that

while a technique may have a valid scientific

basis and prove reliable in its application, how

can it be ascertained that it was correctly applied

in this case? What are the error rates associated

with the technique that may mean that the testing

could be wrong in this particular instance?

Furthermore, are there any pertinent factors

that could jeopardize the reliability or validity

(or both) of the testing in the particular instance?

For example, the operator (scientist) is incompe-

tent or unqualified, the technique is novel and

untested, contamination has occurred, the prove-

nance of the exhibits or results cannot be attested

to, and the results have been misinterpreted. As

one can quickly see, the use of forensic science

can be a complex and complicating factor in any

legal dispute.

As the omnipotent umpire, the judge has the

task of ensuring the legality and fairness of a trial,

and for as long as experts have been allowed to

give evidence, there have been rules regarding

the expert’s remit and the special allowances

afforded them. In light of the powerful influence
of science at trial, efforts have been made to bol-

ster the role of the judge in ensuring that science is

only used at trial when relevant and reliable and is

represented impartially and accurately for the

assistance of the fact finders. This has led to the

common representation of judges as “gate-

keepers,” guarding the doors of the courts to

ensure that invalid or unreliable science cannot

enter. This could be argued to be the most obvious

way to keep “junk” or bad science from admission

at trial, but there are complicating factors. These

are not limited to the fact that judges themselves

are fallible, not always as impartial as one might

hope, and rarely have a scientific grounding upon

which to rely when ruling. The ability of judges to

interpret and apply “correctly” (assuming there is

a “correct” decision) complex exclusionary rules

is further complicated by the difficulty of the task

itself and the clarity, or otherwise, of the rules.

In a survey of 400 judges on their understand-

ing and acceptance of their role as “gatekeeper,”

Gatowski et al. (2001: 443) found that 91 %

believed the role was appropriate. Those

doubting believed that judges had insufficient

scientific training, making the role “‘difficult,

untenable, or inappropriate’” (Gatowski et al.

2001: 444). Indeed, the researchers found judges

equally divided on whether their education ade-

quately prepared them to deal with scientific evi-

dence, many stating that the extent to which

judges could properly apply criteria to judge

scientific evidence was “questionable at best”

(Gatowski et al. 2001: 451–452). The authors

concluded that the lack of scientific literacy

among trial judiciary, and the increasingly com-

plex nature of the science coming before courts,

demonstrates a need for more science-based judi-

cial education (Gatowski et al. 2001: 455). While

a laudable aim, the exclusionary rules themselves

have been widely criticized (there is a substantial

literature but, e.g., see Edmond (2000); Risinger

(2000–2001); Danaher (2011)). These differ

between jurisdictions with the USA, Canada,

Australia, and the English courts all making

attempts to improve the exclusionary rules apply-

ing to expert evidence, some meeting with more

success than others. Some of the important cases

are discussed below.
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International Perspectives

The USA, perhaps unduly, has earned a reputa-

tion as both a highly litigious nation and one that

has most utilized “junk” science to ensure

a favorable legal outcome for clients, in particular

in multimillion dollar “toxic tort” civil cases.

Indeed, in the decades leading up to one particu-

lar toxic tort case, that of Daubert v Merrell Dow

Pharmaceuticals 509 U.S. 579 (1993), there was

a great deal of controversy over the perceived

“flood of ‘junk’ science that, according to some

popular critics, threatened to inundate the courts”

(Beecher-Monas 1998: 58). The so-called

Daubert case was the progenitor of two further

cases which have come to be known as the

“Daubert trilogy” (the other two being General

Electric Co. v Joiner, 522 U.S. 136, 118 S Ct. 512

(1997) and Kumho Tire Co. Lts v Carmichael,
119 S Ct. 1167 (1999)). Prior to these, the stan-

dard for evaluating expert testimony was the

“Frye” standard, from Frye v. United States,
293 F. 1013 (D.C. Cir. 1923). At the core of

Frye was the contention that judges should refer

to scientists, admitting evidence when the

method utilized was “sufficiently established to

have gained general acceptance in the particular

field in which it belongs”(1014). This came to be

known as the “general acceptance” rule and was

reinforced by the Federal Rules of Evidence

adopted in 1976, of which Rule 702 stated that

“if scientific, technical, or other specialized

knowledge will assist the trier of fact to under-

stand the evidence or to determine a fact in

issue, a witness qualified as an expert by knowl-

edge, skill, experience, training, or education,

may testify thereto in the form of an opinion or

otherwise.”

Many states continued to utilize the Frye stan-

dard, but the “general acceptance” rule gave rise

to problems and two primary concerns: (1) it

required the establishment of an “orthodoxy,”

but such an orthodoxy may be indulgent, in that

it is based upon a body of work that has no

scientific validity or has any checks or objective

standards, and (2) waiting for “general accep-

tance” may stifle innovation or deprive courts of

novel techniques or scientific breakthroughs.
“Acceptance” within the scientific community

can be misleading, in that some methods or the-

ories are “accepted” almost by faith, and are not

proven flawed for many years, perhaps refuted by

people on the periphery who lack “acceptance”

by the wider scientific community. The Frye

standard and Federal Rules were then proving

inadequate. A more stringent standard was

therefore outlined in Daubert, where general

acceptance was just one of five criteria by which

to “test” scientific evidence:

1. Whether the theory or technique in question

can be (and has been) tested

2. Whether it has been subjected to peer review

and publication

3. Its known or potential error rate

4. The existence and maintenance of standards

controlling its operation

5. Whether it has attracted widespread accep-

tance within a relevant scientific community

Most states have adopted the Daubert
standard, some still work with the Frye test,

and a few have their own tests they adopt on

a case-by-case basis. Daubert explicitly placed

judges in the role of gatekeeper who must

evaluate the scientific validity and reliability of

scientific evidence. It also switched the focus

from whether there was a scientific consensus

upon which to base the evidence given, to

whether the techniques and methodology used

were valid. The Kumho Tire case clarified

that the Daubert analysis applies to scientific,

technical, and otherwise specialized knowledge,

and not exclusively to scientific evidence

(so applying to engineers, etc.) (at 1175).

Kumho also strengthened trial judge’s discretion

in noting that the judge had “considerable

leeway” and “broad latitude” in flexibly applying

the criteria set out in Daubert (at 1176).
Daubert has provided a useful checklist but is

by no means uncontroversial. In his judgement in

General Electric Co. v Joiner, 522 U.S. 136

(1997), Justice Stephen Breyer alluded to the

difficulties that judges faced: “scientific evidence

often requires judges to make subtle but sophis-

ticated determinations,” (p. 1) and “those duties

often must be exercised with special care” (p. 2).

Scholars have produced many theoretical,
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quantitative, and qualitative analyses of the

operationalization of Daubert, debating the rela-

tive merits of each of the criteria; considering

how judges are deciding on admission, the extent

to which judges are able to apply the criteria; as

well as assessing various forensic methods using

the Daubert criteria. Many have found the

Daubert criteria wanting, as well as doubting

the ability, or willingness of judges to apply

them strictly. Moriarty and Saks (2005: 29) con-

cluded that “some forensic sciences have been

with us for so long, and judges have developed

such faith in them, that they are admitted even if

they fail to meet minimum standards under

Daubert. Faith, not science, has informed this

gatekeeping.” In their major report “Strengthen-

ing Forensic Science: The Path Forward,” the

National Academy of Sciences was pessimistic

about the contribution that could be made by

judges and their gatekeeper role in preventing

“junk science,” concluding that “Daubert has

done little to improve the use of forensic science

evidence in criminal cases” (NRC 2009: 106).

Their research found that US appellate courts

were too deferential to admissibility decisions

made by trial judges and were simultaneously

being too generous in admitting prosecution

expert evidence while generally excluding expert

evidence for the defense (NRC 2009: 96).

Both Canadian and Australian State and fed-

eral legal jurisdictions have seen expert evi-

dence and forensic science playing a role in

wrongful convictions. In both countries, public

inquiries and Royal Commissions following

exonerations have driven forensic science pol-

icy and reform. In Canada, the case of Mohan
[1994] 2 SCR 9 established a four-part test for

expert evidence, requiring that it be (1) relevant,

(2) necessary in assisting the trier of fact, (3) not

otherwise subject to an exclusionary rule, and

(4) given by a properly qualified expert. The

subsequent Canadian Supreme Court cases of

R v J-LJ [2000] 2 SCR 600 & Trochym [2007] 1

SCR 239 affirmed that there are enhanced tests

of reliability for expert evidence and courts

must particularly scrutinize novel science or

methodologies, similar to the approach in

Daubert.
The 2008 Inquiry into Pediatric Forensic

Pathology in Ontario (the Goudge Report)

inquired into a series of wrongful convictions

relating to the pathologist Charles Smith. The

report affirmed that judges play “an important

role in protecting the legal system from the

effects of flawed scientific evidence” and that

“judges bear the heavy burden of being the ulti-

mate gatekeeper in protecting the system from

unreliable expert evidence” (Goudge Report

2012: 470). Goudge asserts that “trial judges

should be vigilant in exercising their gatekeeping

role” and that a test of reliability is embedded

within the Mohan test. Evidence must thus be

excluded by judges if not satisfying standards of

threshold reliability, whether or not the science is

novel (Recommendation No. 130). The report

stressed that judges needed to pay close attention

to the methodological and reliability issues iden-

tified in Daubert (pp. 483–484). Enhanced judi-

cial education was also recommended to enable

judges to undertake their gatekeeping role

competently.

Similarly, Australia has suffered wrongful

convictions that have led to Royal Commission

reports highly critical of scientific evidence. In

1987, Judge Morling released a report into the

Azaria Chamberlain conviction that dismissed

the majority of the prosecution’s scientific evi-

dence and saw the conviction overturned. Previ-

ously, in 1984, the Shannon Royal Commission

into the conviction of Edward Charles Splatt had

implicated flawed scientific evidence which led

to his release and pardoning. Such Royal Com-

missions have seen improvements in forensic

science provision across Australia. However,

legal reforms have been more fitful and uneven

across the continent.

Australian courts follow a variety of state,

federal, and common law, with many adhering

to uniform evidence legislation which admits

opinion evidence under s. 79, where the opinion

must be (1) relevant; (2) from a person who has

specialized knowledge; (3) the specialized

knowledge is based upon the person’s training,

study, or experience; and (4) the opinion is

wholly or substantially based on that specialized

knowledge. However, the legislation does not
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define “specialized knowledge” or require certain

criteria for the “field of expertise” to be met. This

has given rise to debate about the role of reliabil-

ity. In HG v The Queen (1999) 197 CLR 414, the

common law is cited as requiring an expert’s

knowledge or experience to be in an area

“sufficiently organized or recognized to be

accepted as a reliable body of knowledge or

experience” (at 58). However, the New South

Wales Court of Criminal Appeal has said that

evidentiary reliability is not a consideration

under s79 (R v Tang (2006) 161 A Crim

R 377; [2006] NSWCCA 167). The focus of

attention must be on “specialized knowledge,”

not on the introduction of “an extraneous idea

such as reliability” (at 137). For a country that

has seen wrongful convictions based upon

unreliable expert evidence, this is a worrying

judgement indeed.

Presently the English and Wales legal system

operates a “case-by-case” assessment of experts

(their evidence tested via cross-examination),

which has on occasion proved flawed. Expert

opinion evidence is admissible under R v Turner
[1975] QB 834, where “an expert’s opinion is

admissible to furnish the court with scientific

information which is likely to be outside the

experience and knowledge of a judge or

jury. . ..” In recent years, judges have approved

and adopted the South Australian case of

Bonython [1984] 38 SASR 45, which requires

consideration of the subject matter of the

expert’s opinion, considering whether it “forms

part of a body of knowledge or experience which

is sufficiently organized or recognized to be

accepted as a reliable body of knowledge or

experience”(at 47). This still stops short of an

explicit or stringent gatekeeping role for English

and Welsh judges, an omission that the Law

Commission of England and Wales in their

2011 report on expert evidence is hoping to fill.

Their Draft Bill seeks to introduce a statutory

reliability test for expert evidence, requiring the

party wishing to rely on the evidence to demon-

strate that it is sufficiently reliable to be admitted.

It is intended that this will be an enhanced test of

admissibility, with a suggested list of criteria for

judges to consider.
Future Directions

Given the difficulties highlighted with the gate-

keeping role of the judge and the vagaries of

expert evidence admissibility at trial, it may be

more prudent to ensure the reliability and validity

of scientific evidence prior to admission at trial.

Indeed, given that most wrongful convictions

have at their core defective investigative decision

making, it is vital that forensic evidence utilized

by investigators is reliable to ensure decisions

made at this stage are based upon sound evidence.

If forensic evidence is flawed at the investigative

stage, it is often too late, and the damage irrevers-

ible at trial. Given then that it is essential that all

forensic evidence is reliable and valid, whether

used at trial, during an investigation, or held as

“intelligence” by law enforcement agencies,

there must be systems in place to ensure the

quality of forensic evidence from the outset of

the criminal process. This requires regulation and

oversight of forensic science from the crime

scene to the courtroom and quality assurance

standards for the education, training, and opera-

tion of forensic scientists and the quality

assurance and accreditation of their working

environments and practices.

During the massive expansion of forensic sci-

ence provision in the late twentieth and early

twenty-first centuries, there have been a series

of reports commenting upon forensic services.

In England and Wales, the Royal Commission

on Criminal Justice of 1993 (The Runciman

Report) made 13 recommendations specific to

forensic science. Of these, the establishment of

an oversight body was deemed a priority.

A subsequent report into serious contamination

at a military forensic explosives laboratory by

Professor Caddy in 1996 recommended the crea-

tion of an “Inspectorate of Forensic Sciences”

and advocated the registration of individuals as

forensic practitioners, a call repeated by the

House of Commons Science and Technology

Committee (2005), when it proposed greater reg-

ulation of forensic science. In 1999 the establish-

ment of the Council for the Registration of

Forensic Practitioners (CRFP) sought to register

“competent” forensic practitioners. However,
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the CRFP stopped far short of bringing rigorous

scrutiny to bear upon forensic science and in 2009

was closed in the light of financial difficulties,

lack of stakeholder support, and the newly

created Forensic Regulator role.

The role of the UK Forensic Regulator was

created in 2007 and was tasked with establishing

and monitoring quality standards and oversees

accreditation via the UK Accreditation Service

(UKAS) using the international laboratory testing

ISO17025 standard, necessitating UKAS estab-

lish supplementary standards and modifications

to tailor the standard to forensic science. How-

ever, there remain questions over whether regu-

lation reforms are being applied equally to all

aspects of forensic science. On the one hand, the

introduction of the regulator was presented as

creating a generic standard for forensic science

providers in the UK and “a light touch” in

steering service providers. However, there

remain concerns about a perceived lack of teeth

and gaps in regulation, with a fear that accredita-

tion may prove to be superficial. The regulator

also faces serious resource restrictions.

There is increased recognition in the USA for

the need for proper regulation and oversight of

forensic science. The New York State Commis-

sion on Forensic Science which accredits and

monitors forensic laboratories was established

in 1994 and in Texas in 2005; the legislature

established an independent oversight body for

forensic laboratories to identify and oversee rec-

tification of problems that have blighted forensic

science in that state. Despite such innovations, in

February 2009, the National Academy of Sci-

ences report, Strengthening Forensic Science in
the United States: A Path Forward, is almost

unremittingly condemnatory. This critical tone

was not unexpected, given that the committee

had been established in the wake of high-profile

failings and against a backdrop of the ongoing

exoneration of innocent people, convicted often

with the aid of flawed or misrepresented forensic

science. In addition, the USA was still struggling

to make inroads into significant backlogs in

forensic laboratories despite increases in federal

funding. The report unsurprisingly found serious

issues facing forensic science and concluded that
any remedy would have to be national in scope

and demands both leadership and funding.

In July 2012 legislation was introduced to

the US Congress to help prevent wrongful con-

victions by bringing reliable, science-based stan-

dards to forensic evidence. The Forensic Science

and Standards Act of 2012 seeks to strengthen

forensic science and standards: “yielding evi-

dence that judges, prosecutors, defendants, and

juries can fully trust.” The Forensic Science and

Standards Act of 2012 would require the National

Institute of Standards and Technology (NIST) to

develop forensic science standards while a Foren-

sic Science Advisory Committee ensure the

implementation of standards. Further, a National

Forensic Science Coordinating Office, housed at

the National Science Foundation (NSF), would

also develop a strategy to support a forensic sci-

ence grant program to promote research.

With international forensic data exchange

increasingly common, quality standards for

forensic science have become ever more impor-

tant. The requirement that forensic science pro-

viders have demonstrable quality standards and

accreditation has now been mandated with EU

Council Framework Decision 15905/09. Accred-

itation of laboratories to the ISO17025 standard

was viewed as providing “mutual trust in the

validity of the basic analytic methods used,”

although it does not mandate particular methods

to be used, only that the method be suitable for its

purpose. This decision only covers laboratories,

omitting any quality oversight of the retrieval of

forensic information, whether at crime scenes

or in police stations, for example, its scope

restricted to the results of laboratory activities.

It is unlikely that any standard can regulate

every aspect of a forensic practitioner’s work.

The lack of oversight of crime scene examination

and evidence retrieval will be very difficult to

overcome, particularly where police personnel

are working in their domains without external

supervision or oversight. Well over half of foren-

sic science services (measured by cash value) in

England and Wales are delivered within police

forces’ own scenes of crime operations and sci-

entific support services, with this set to increase.

These services are not yet subject to the same



L 2924 Legal Rules, Forensic Science and Wrongful Convictions
quality standards regimes as apply to commercial

providers. Yet differential standards operate

against the public interest, increasing the risk of

flawed results being relied upon, or challenged in

the courts. In many countries, all forensic science

services come under the auspices of the police,

with their accreditation status and quality assur-

ance regimes unknown. The use of personnel

directly employed by the police has been roundly

criticized by all reports looking into forensic sci-

ence. Indeed, high-profile wrongful convictions

in England and Wales were tainted by the suspi-

cion that scientists had been too easily influenced

by the police when undertaking testing and

reporting results. The US National Research

Council (2009) report specifically recommends

that all forensic laboratories be removed from

law enforcement premises and/or their adminis-

trative authority.

Despite the overwhelming support for a

stronger and more regulated range of forensic ser-

vices, difficulties persist. There remains the ever-

present problem of funding: to oversee all forensic

science provision to a standard which some would

still view as inadequate has required considerable

investment. It is also dangerous to implement qual-

ity standards and operating procedures that are not

underpinned by rigorous scientific research, yet it

is this lack of underlying “science” that has been

most strongly criticized. Significant investment in

research is still required prior to regulation. Fur-

ther, the proper extent of the reforms in the foren-

sic area, as opposed to their direction, remains

largely unconsidered. For example, it might be

asked why fingerprints are currently collected

and analyzed by the police without reference in

the vast majority of cases to scientists or indepen-

dent laboratories. The answer seems in the main to

be historical; fingerprinting was developed by the

police themselves two or three decades before the

establishment of formal laboratories. Thus, foren-

sic science should be defined in wide terms and

regulators given a wide remit if the quality of

justice is to be improved.

Another problem concerns how forensic evi-

dence is handled and the particular danger that

tests adverse to the contentions of the prosecution

will be disregarded and suppressed. This leads to
the observation that acceptable forensic detection

ultimately depends not only on the imposition by

society of training, rules, sanctions, and supervi-

sion but also on the internalization by scientists of

the ethics behind that training. As has been found

to be indispensable in relation to police interro-

gation practices, it is necessary to impact upon

the whole culture with which the police approach

investigations. A corresponding approach to

forensic evidence should spark further debate as

to qualifications and training.

Despite almost comprehensive favorablemedia

representation, forensic science has not eradicated

the potential for factual errors in legal investiga-

tions and criminal trials resulting in wrongful con-

victions. While the realization of the extent of

human unreliability has grown at the same time

as scientific and technological power and knowl-

edge have increased, undoubtedly preventing

manywrongful convictions, theymay still flourish

in a culture which fails to properly scrutinize and

question forensic evidence. Research into the

causes of wrongful convictions clearly demon-

strates that while the utilization of forensic evi-

dence can assist the pursuit of justice, it can also

seriously hamper fact finders and triers of fact in

criminal cases.

One attempt to prevent wrongful convictions

has been in the development of evidentiary rules to

prevent flawed scientific evidence from entering

the courtroom, empowering judges to rule

questioned scientific evidence inadmissible. How-

ever, such admissibility standards have also been

criticized, with commentators concluding that

there remains a “conspicuous need for further

refinement and greater vigilance to make these

standards effective” (Edmond and Roach 2011).

While forensic scientists have joined calls

over the years for better regulation, to provide

assurance to the courts that experts before them

will be qualified, and their evidence valid and

reliable, there remain serious limitations to cur-

rent regulation that means that the gatekeeping

role of judges in courtrooms remains as vital

as ever. The task cannot be left to judges

alone however. Without “good” forensic science,

authorities run the risk not only of wrongful con-

victions but also a loss of public confidence in the
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criminal justice system. It is critical that attention

be paid to the delivery of forensic services:

how scientists are trained and standards are set,

monitored, and maintained across the forensic

science sector. If this were to be done to a high

standard, then the burden upon judges in their

role as gatekeeper and the opportunities for

error would be lessened.
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Overview

The moral issues in regard to the proper legal

status of abortion do not involve a dispute over

fundamental demonstrable facts but rather concern

a myriad of considerations that lie beyond empir-

ical verification or dismissal. It is this ambiguity

that allows the dispute to be so contentious and

continuous. There also is considerable argument

but few facts concerning the consequences of the

triumph of either the pro-choice position favoring

legal abortions or the pro-life position that advo-

cates that there be no government-accorded right

to an abortion. Some pro-lifers, although by no

means all, qualify this last view by granting the

right to an abortion when a conception is the result

of rape or incest or if the abortion seems necessary

to save the life of the pregnant woman. When the

“health” of the women becomes a proabortion

criterion – especially her mental health – pro-life

forces tend to object on the ground that pro-choice

proponents define “health” so loosely that it would

allow abortions almost at will. The incest excep-

tion also can be controversial. Most incest likely

occurs between teenage and somewhat older

brothers and sisters: should abortions be allowed

in these instances if they are otherwise banned?
Key Issues

Some people note that permissible abortions

detract from the population growth, although

there is no agreement whether this is a good or

an undesirable consequence. There also are those

who insist that if legal abortions were not avail-

able, nearly as many women who now have them

would choose illegal ways to get rid of the embryo

growing inside them. Disputes can become

highly emotional with the pro-choice advocates
publishing frightening scenarios depicting poor

and desperate women resorting to back-alley

quacks or to dangerous folk remedies to deal

with what they regard as an intolerable situation.

Botched amateur abortion procedures can prove

fatal; the pro-choice forces point out that the death

rate from legal abortions, which increases with the

length of the pregnancy, is about 0.7 per 100,000

operations (Bartlett et al. 2004). Depending on the

source you rely upon, the death rate for legal

abortions may or may not be higher than that in

which pregnancies are carried to term. The pro-

choice forces, for their part, often employ grisly

pictures of aborted matter, particularly in regard to

late-stage abortions when the images bear obvious

humanlike features.

There is among the pro-life advocates a belief

that permissible abortions are evidence of the

trend toward more degeneracy in the United

States, part of a burgeoning spirit that favors

self-interest over social and moral imperatives.

Others believe that permitting legal abortions

demonstrates the freedom that should charac-

terize a democratic society.

In terms of empirical evidence, some scholars

have reported that the number of what they label

“marginal children” is decreased by the avail-

ability of legal abortion. They maintain that

cohorts of children born after legalized abortion

have experienced a significant reduction in the

number of adverse outcomes compared to the

average child and that the “marginal child

[who was aborted] would have been 40–60 %

more likely to live in a single-parent family, to

live in poverty, to receive welfare, and to die as

an infant” (Gruber et al. 1999, p. 269). Others

maintain that abortion has contributed to

a decline in the rate of juvenile delinquency

and crime (Donahuse and Levitt 2001). That

finding, if accurate – it is disputed by Joyce

(2003) – would have to be considered with

a research conclusion that having a baby signif-

icantly decreases the likelihood of delinquency

among adolescent girls (Hope et al. 2003). Pro-

lifers generally find such studies unpersuasive,

declaring that alternative explanations are just

as plausible for the reported results, and,

besides, the outcomes, even if accurate, do not
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make what they consider to be fetal homicide

either justifiable or excusable.

For the pro-life group, a fundamental moral

consideration is that for them at the moment of

conception the embryo becomes a human being

and has the right to have his or her life sustained.

Some regard this as a sacred right and rely on

biblical sources to make their case; others see the

issue as one of secular morality. Carried to its

logical extreme, this position regards abortion as

murder, though only extremely rarely do pro-life

people maintain that women who have abortions

ought to be tried in criminal courts for homicide.

For the pro-choice camp, the decision whether

to carry the fertilized embryo to term should be

the woman’s because her body is deemed to be

her personal domain. They maintain that the state

has no right to demand that a woman give birth to

what is now in her womb. Those adopting this

position have to grant that the state often intrudes

to dictate what they must do with their body, such

as put it inside a classroom in their early years.

Some in both the pro-life and pro-choice camps

believe that the father of the child should have

a voice in the decision about whether or not an

abortion ought to be elected. If the couple is not

married, nor a pair, advocates of this position typ-

ically agree that the responsibility to raise the child

should be totally on the man who objects to an

abortion. The subtitle of a law review article illus-

trates how some women feel about any involve-

ment of a putative father-to-be: “A Women’s

Womb is not a Man’s Castle” the subtitle reads;

the text of the article notes that in law the unwed

father has no rights and to afford him any would

make a woman’s right to an abortion “virtually

meaningless” (Preshiran 1990, p. 1365).
Roe v. Wade

The clash between opposing views about abor-

tion began most dramatically after a Supreme

Court opinion – Roe v. Wade, handed down in

1973 – decreed that under the umbrella of the

judicially decreed doctrine of privacy abortions

must be legally available to women in the first

trimester of pregnancy. During the decades, since
the Roe decision, pro-choice advocates have

whittled away at the Supreme Court opinion,

hedging it with requirements that make access

to abortions more burdensome.

A major pro-life group goal is to have the

Supreme Court, if it is reluctant to overturn Roe
v. Wade, to alter its ruling by declaring that

abortion is not a federal matter but that individual

states should be allowed to adopt whatever rules

they desire in regard to abortion. Justice Antonin

Scalia, who strongly supports this view, has

declared that the Court should repudiate Roe,
which he sees as the Court’s “self-awarded

sovereignty over a field in which it has little

proper business” (Webster v. Reproductive
Health Services 1989, p. 532). A result of

state control of abortions obviously would be

that persons living in a state such as Utah who

desired an abortion would have to travel to

a state such as California to undergo the proce-

dure. Obviously, the less affluent would be most

affected if the states were to determine their

position on abortion.

The pro-choice advocates, since they continue

to retain the right to a legal abortion, have largely

been relegated to a defensive position, trying to

erect barricades against the incremental advance

of the agenda of the pro-life forces who have

benefited by having a Supreme Court with

a conservative majority that recently had the very

unlikely arrangement of six Roman Catholic jus-

tices (all but one a conservative) and three Jews

(all liberals) sitting on the nine-person bench.
South Dakota and Abortion

In 2011, as illustrative of the whittling away

process, the South Dakota legislature, with

a three-to-one majority of Republicans, enacted

the first statute in the nation that requires women

seeking abortions to undergo a consultation at

a “pregnancy help center” where they are to be

informed what assistance is available “to help the

mother keep and care for her child.” The statute

also established the nation’s longest waiting

period – 3 days – after an initial visit with an

abortion provider before the procedure can be
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done. About half of the states in America have

a 24-h waiting period – none, until South

Dakota’s action, any longer than that. It is

presumed that the waiting period, the extra trip

to the sites for counseling, and the cost of over-

night stays will deter some South Dakota women

from seeking abortions. Since no doctors in South

Dakota will perform abortions, women in the

state who desire abortions are dependent upon

physicians who once a week fly into South

Dakota from Minnesota.

When signing the legislation into law, South

Dakota’s governor wrote that he hoped that

women considering abortion will use the 3-day

waiting period to become “as fully aware as

possible of the implications of the grave decision

to terminate the most sacred gift of life.”

The governor praised the law as promoting

“voluntary, uncoerced, and informed” decision-

making in regard to abortion. He presumably had

in mind husbands, family, friends, or others who

might encourage an abortion when he employed

the word “uncoerced,” but opponents found the

usage ironic in view of the fact that the required

counseling would be by individuals without

accreditation who are personally committed to

the pro-choice ideology. One of the counseling

sites, the Alpha Center in Sioux City, for exam-

ple, had declared that abortions increase the risk

of breast cancer, infertility, and depression,

a conclusion decried by the most reputable

scientific studies (see, e.g., Varmos 2003).

A Democrat member of the South Dakota

legislature expressed the basis for her opposition

to the new law, stating that “South Dakota

women should not need any in-person lecture

from an unqualified, uncertified faith-based

counselor or volunteer at an anti-choice clinic”

(Sulzberger 2011).

In 2011, the eighth circuit of the federal appel-

late court upheld the constitutionality of the

major elements of the South Dakota law, includ-

ing the fact that the person seeking an abortion

must be told that what she was contemplating

would “terminate the life of a whole. separate,

unique human being.” At the same time, the court

ruled against the requirement that the woman

should be informed that her behavior increased
the risk of “suicide ideation” and suicide itself.

The court maintained that there was no satisfac-

tory evidence to support this conclusion. Critics

would argue that the same was true of the “unique

human being” message. In 2012, the legislature

mandated that abortion counselors must be

certified but rejected a proposal that the doctor

and the proposed patient could conduct their

business on the telephone, thereby avoiding

the possible expenses of an extra trip to the

abortion site.
The Personhood Movement

The boldest drive by the pro-life forces has

involved an effort by a group called Personhood

USA to sponsor referendums that seek to alter

state constitutions so that a fetus at the moment of

fertilization is deemed to be a human being and

its destruction therefore becomes a grave crimi-

nal offense. The proposed amendment makes no

exception for fertilizations that were the conse-

quence of rape or incest or that were found to be

likely to produce seriously deformed children.

An egg fertilized in a test tube was also to be

regarded as a person.

A Personhood initiative in November 2011

appeared on the ballot in Mississippi, arguably

the most conservative state in the nation. Pro-

ponents thought its passage would be a slam

dunk and were stung when it went down to

defeat by a 58–42 % vote. Many persons who

opposed legal abortion voted against the mea-

sure because they believed it was too broad and

overly ambiguous. Some pro-lifers also thought

that the measure was certain to be struck down

by the courts and thus would set their movement

back in the minds of the public. There also was

voter concern that the measure would have

implications for the legality of some birth con-

trol procedures such as the use of intrauterine

devices that allow egg fertilization but prevent

the embryo from attaching to the uterine wall.

Supporters of the initiative maintained that

many of the views of opponents were scare tac-

tics and not realistic assessments of the pro-

posed measure (Markoe 2001, December 13).
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The Mississippi legislature responded to

the Personhood proposal’s defeat by placing

particularly cumbersome restrictions on which

doctors could do abortions and where they must

be granted permission to do so. A temporary

injunction against the law was granted in mid-

2012 (Jackson Women’s Health Organization v.

Currier 2012), but the case is likely to be under

legal review for a considerable time. About 2,200

abortions were performed in 2010 in Jackson,

the site of the only clinic in Mississippi offering

the service.
L

Religion and Abortion

Catholicism

The hierarchy and communicants of the Roman

Catholic Church constitute major supporters of

the pro-life movement. Catholics, the country’s

largest religious group, make up 24 % of the

population of the United States. Clearly, not all

Catholics follow every church doctrine literally,

and a large number of individuals with other

religious affiliations and many with no such

allegiances are part of the pro-life camp.

The historical record shows that in earlier

times the core issue for Roman Catholic theolo-

gians regarding abortion was the question of

“ensoulment,” that is, when the soul unites with

the body to produce an actual human being. For

some time, Catholic authorities held that abortion

during the initial stages of pregnancy did not

constitute a religious sin because the soul had

not yet entered the fetus. St. Augustine in his

fourth-century writings declared that the

amalgamation of body and soul did not take

place until the time of fetal quickening, which

usually occurs during the fifth month of preg-

nancy with the development of the spinal cord.

Pope Innocent III, the church leader from 1198 to

1216, set the dividing line for when abortion

became a mortal sin at 40 days after conception

for a male fetus and 80 days for a female fetus,

numbers based on the time when it became pos-

sible to determine genital development in spon-

taneously aborted fetuses. In practice, since the

gender of the gestating fetus was unknowable at
the time, 80 days became the sanctioned time for

a legal abortion (Asma 1994). The problem the

church faced was that in regard to ensoulment,

the task of sustaining its legitimacy was made

significantly more difficult by virtue of the fact

that religious conceptions of the soul are often

hybrids of fundamentally inconsistent notions.

The current position of the Catholic Church

regarding abortion was forcefully enunciated by

Pope Benedict XVI in 2010:

From the moment of its conception life must be

guarded with the greatest care. With regard to the

embryo in the mother’s womb science itself high-

lights its autonomy, its capacity for interaction with

the mother, the coordination of biological pro-

cesses, the continuity of development, the growing

complexity of the organism.

It is not an accumulation of biological material

but rather of a new living being, dynamic and

marvelously ordered, a new individual of the

human species. This is what Jesus was in Mary’s

womb; this is what we all were in our mother’s

womb. We may say with Tertullian, an ancient

Christian writer, “the one who will be a man is

one already”[Bindley 1890, ch. 9], there is no rea-

son not to consider him a person from conception.

(Benedict 2010)

The Pope’s statement represents a departure

from the Church’s earliest emphasis on allowing

abortions until ensoulment. That criterion, obvi-

ously lying beyond any possibility of demonstra-

tion, was open to being scorned by nonbelievers

as no more than folklore. To declare that human-

ity begins at birth is a much less vulnerable

position. The best that skeptics can say is

“Maybe so, maybe not.” Pro-choice advocates

might add that they resent having the church’s

arguable interpretation determine their personal

behavior in regard to whether or not to undergo

an abortion.

Abortion in Brazil

The United States has the fourth largest number

of Roman Catholics of any country in the world.

As the largest religious group in the United

States, the Church is able to influence to some

extent the alignment between its doctrines and

secular law. In Brazil, which has the largest

number of Catholics of any country, the Church,

home to 75 % of the country’s population,
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inevitably exerts a great deal more power over

daily affairs than it does in the United States.

Brazilian law permits abortion in cases of

rape and in circumstances in which giving

birth could cause the death of the pregnant

women. To perform an abortion on oneself or

another person carries the possibility of a 3-year

prison term.

The status of abortion was vaulted into the

limelight in Brazil in 2009 when it became

known that a 9-year-old girl had undergone

a medical abortion in the city of Recife after she

was made pregnant with twins by her 23-year-old

stepfather. The doctors claimed that the girl’s

80-lb body was not mature enough to give birth

safely. Church authorities retorted that the doc-

tors could have resorted to a Caesarian section to

bring the twins into the world.

The rift between church and state came into

play when the Church excommunicated the girl’s

mother (but declared there was no theological

doctrine to allow it to do so in regard to the

stepfather) as well as all members of the medical

team that had participated in the abortion.

The President of Brazil deplored this action. The

Archbishop replied that the President ought to

study up on his theology. “We know people have

other ideas,” the Archbishop declared, “but if they

do they are not Catholics. We want people who

adhere to God’s word.” The Archbishop later

added: “Abortion is muchmore serous than killing

an adult. An adult may or may not be innocent, but

an unborn child ismost definitely innocent. Taking

that life cannot be ignored” (Downie 2009).

The statistics concerning aspects of the abor-

tion phenomenon in Brazil portray a situation

difficult to interpret. There were 3,093 legal

abortions performed in the country from January

to November of 2008. The Ministry of Health

indicates that 200,000 women, almost all of

them Catholics, appear at hospitals or medical

clinics each year for treatment for errant illegal

abortions. It is estimated that there are about

14 million clandestine abortions performed in

Brazil annually. Yet, 67 % of the population

responding in a national poll indicated that

their preference is to leave the law as it is

(Downie 2009).
Abortion and Other Religions

Protestants

Protestant religions run a gamut in regard to

abortion, although the most prominent tendency

is to echo the Catholic Church’s position but less

categorically, lest the ministers offend too many

communicants. A policy statement by the

Evangelical Lutheran Church in America, for

instance, reads as follows:

. . .the number of induced abortions is of deep

concern to this church. We mourn the loss of life

that God has created. Abortion ought to be an

option only of last resort. Therefore, as a church

we seek to reduce the need to turn to abortion as the

answer to unintended pregnancies. (Baker and

Ehlke 2011, p. 122)

The “ought” in statement is somewhat equiv-

ocal, and the words “we seek” do not suggest as

vigorous a condemnation of abortion as that

promulgated by Catholic theologians.

Mormons

The Church of Latter-Day Saints (Mormons)

allows abortions under limited circumstances

(rape, for instance) but advises that those contem-

plating the procedure first consult with the local

presiding church authority and then go ahead

only after receiving divine conformation of their

decision through prayer (Hunter 1990).

Judaism

We can examine the theological position of Jews

as an interesting example of an approach that,

depending on which segment of the religion

a communicant adheres to, comes close to or

differs notably from Catholic doctrine.

In terms of theology, Jews divide into three

major subgroups: Orthodox, Conservative, and

Reform. The issue of Jews and abortion is more

complex than with Catholics because there is no

one person, such as the Pope, who can put for-

ward a position that would represent the official

stance for all the observant.

Orthodox Jews oppose abortion except under

very limited circumstances, while some conser-

vative and reform rabbis take the position that

a fetus is not a person until some segment of the
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birthing baby moves outside the mother’s body.

Theology aside, Jewish authorities find them-

selves faced with a survival problem that tilts

them away from endorsing abortion. In the

United States, about half of the Jews marry out-

side their religion, and their children may or may

not be raised in the Jewish faith. Besides, the

Jewish birth rate is not sufficiently high to reach

replacement levels.

Orthodox Jewish theology takes a position

opposite to that of the Catholic Church on the

priority of mother and fetus in instances when

a decision has to be made which of the two is to

be sacrificed to save the other. A one scholar has

enunciated Jewish doctrine: “If a woman suffered

hard labor in travail, the child must be cut up in

her womb and brought out piecemeal, for her life

takes precedence over its life; if the greatest part

already has come forth, it must not be touched,

for the claim of one life can not supersede that of

another” (Zoloth 2003, pp. 40–41).
L

Attitudes Toward Abortion

A comprehensive analysis of the views regarding

abortion among white and black men and women

from the 1970s date demonstrated shifts over four

decades. Factors said to have had an impact on

these swings include the increase in female

participation in the labor force, the alterations in

the extent of nonmarital sexual activity (a dra-

matic upward move followed by a decline after

the appearance of the AIDS epidemic), the fur-

ther secularization of the society, the increase in

educational attainments, the decreasing vitality

of the feminist movement, and the growing

vigor of the antiabortion movement (Carter

et al. 2009, p. 3).

The trend analysis is based on the results of

the General Social Survey that questions a rep-

resentative sample of noninstitutionalized

English-speaking adults in the United States.

Abortion attitudes were determined by a com-

posite score based on answers to seven ques-

tions, asking the respondent if he or she

favored allowing abortion under each of the

following conditions:
1. If there is a strong chance of a defect in the

baby?

2. If she is married and does not want any more

children?

3. If the woman’s own health is seriously jeop-

ardized by the pregnancy?

4. If the family has a very low income and cannot

afford any more children?

5. If she becomes pregnant as a result of rape?

6. If she is not married and does not want to

marry the man?

7. The woman wants it for any reason?

The was a slight decrease in support for abor-

tion during the 1980s compared to the period

between 1973, when Roe v. Wade was decided,

and the following decade. That decline has been

tied to the influence of President Reagan’s anti-

abortion views but, of course, could have been

a cause for his election. White males have been

and remain the most liberal of the demographic

groups studied when it comes to abortion attitudes.

White females are the second most liberal group

followed closely by black females and black

males. The striking decline in support for abortion

among black females from the 1980s to 2008

brings their score close to the point at which it

stood in the 1970s before a dramatic rise from the

1980s to the 1990s. It is black males who show the

greatest increase in support for abortion between

the 1970s and current times (Carter et al. 2009).
Abortion and the Law

Frederick J. Tausig, a leading authority on abor-

tion, observed of the pre-Roe days that he knew of

“no other instances in which there had been such

frank and universal disregard for a criminal law”

(Taussig 1936, p. 422). There are greatly varying

estimates of the number of illegal abortions in the

United States that set the annual figure for the

years right before the Roe decision at about

200,000–1.2 million. If all women who

underwent illegal abortions then were included

in the crime statistics, the female crime rate

would have far exceeded that for males. In

practice, sanctions were not applied to women

who had abortions but to those who performed
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them. Most often, this happened when the after-

effects of the procedure brought the woman to

a hospital. There she sometimes offered or was

persuaded to testify against the abortionist

(Regan 1997).

As with many highly controversial issues in

the United States, such as racial desegregation, it

was the judiciary that took the lead in endorsing

the dramatic national shift in abortion practices.

Part of the reason for this is that federal judges are

appointed for life and need not be unduly

concerned about public disfavor with their

decisions. Presidents, governors, and legislators,

if they want to remain in office, cannot afford to

alienate too significant a portion of their constit-

uency and often decide to stay on the sidelines in

regard to actions that might split the public.

Fifteen states had already relaxed restrictions

on abortion by 1973. In tandemwithRoe v.Wade,

the 7–2 Supreme Court decision that allowed

abortions to be performed legally throughout

the nation during the first trimester of pregnancy,

the Doe v. Bolton (1973) opinion delivered the

same day declared unconstitutional a Georgia law

requiring that a doctor’s decision regarding

abortion had to be confirmed by another doctor

or a committee and had to be performed in a

hospital. Among the forces that appeared to under-

lie the Roe decision was the power of the feminist

movement, particularly in terms of the consider-

able number of women moving into the work

force. Birth control pills (replacing more cumber-

some and less employed means of contraception)

and the growing use of condoms called into ques-

tion the inviolability of the birth process, since it

could readily have been prevented before it began.

Condoms became available in college campus

restrooms, and birth control pills often sit on the

kitchen counter, waiting to be swallowed with

orange juice at breakfast.

Parental Notification

The matter of parental notification became the

first major abortion battleground. In Planned

Parenthood of Kansas City, Missouri v. Ashcroft
(1983), the US Supreme Court ruled that it was

constitutionally acceptable to demand that
minors inform their parents of the intention to

have an abortion; in some instances, telling a

judge could substitute for parental notification.

By 2012, in 22 states a parent had to consent to

the procedure and in three of these, both parents.

In 11 states, a parent only had to be notified and in

one of these, both parents. In seven states, the

parental notification had to be notarized. In the

remaining states, an abortion could be had by

a minor without parental involvement.

The irony in the success of the campaign to

incorporate parental notification by underage

women in the requirement for an abortion

surfaced in a later study that indicated that the

ruling appeared to have produced only a scant

effect on teenage abortions. In Tennessee, for

instance, the abortion rate went down after

a federal court put a parental notification law on

hold but increased when the requirement was rein-

stated. The rate of abortions fell in Texas after

parental notification was mandatory but not nearly

as much as it had dropped before then. All told, the

study found “no evidence that the laws had

a significant impact on the number of minors who

got pregnant, and, once pregnant, the number who

had abortions” (Lehren and Leland 2006, p. A1).

The Webster Case

An important victory for pro-lifers came 16 years

after Roe when the Supreme Court in Webster v.
Reproductive Health Services (1989) upheld the

constitutionality of aMissouri law that prohibited

the use of public facilities, such as municipally

owned hospitals, to perform abortions, except

when necessary to save a woman’s life. The

Missouri law also disallowed public funding for

programs that included proabortion counseling.

The court further agreed that a doctor could be

required to inform a pregnant woman seeking an

abortion whether her fetus was viable and might

possibly survive if delivered prematurely.

The Casey Case

The Supreme Court’s ruling in Planned Parent-

hood v. Casey (1992) found the justices deciding

by a five to four vote to uphold a Pennsylvania

law that required a woman seeking an abortion to
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listen to a lecture or watch a film about fetal

development and then wait a day before under-

going the procedure. The doctor was obligated to

provide information about alternatives to

abortion, its medical risks, and the probable ges-

tational age of the fetus. The doctor also had to

inform the patient regarding medical benefits for

prenatal care, childbirth, and neonatal assistance,

among other matters. The Court, however,

refused to endorse the segment of the Pennsylva-

nia law that required the woman, unless she had

compelling reasons for not doing so, to sign

a statement that she had informed her husband

that she was going to have an abortion.

The Casey decision was something of

a disappointment for the pro-life camp which

had thought there was a good chance that the

Court would totally jettison Roe v. Wade. It led
the antiabortion forces to decide to take a lesson

from the civil rights movement and to incremen-

tally pick away at elements of Roe until it had

been so weakened that it would virtually fall of its

own accord. They took particular heart from the

clause in Casey that stated that the Court would

be hospitable to abortion arrangements so long as

they did inflict an “undue burden” upon women

seeking an abortion. Pro-lifers anticipated that

“undue burden” was so vague a criterion that it

left a great deal of room for them to chip away at

the guidelines for abortions.

Late-Term Abortions

The controversy between supporters of legal

abortion and their opponents, like many cam-

paigns for the minds of the public, has relied

upon the manner in which disputed matters are

worded. In the overall denotation of the two sides,

those opposing abortion enjoy the verbal high

ground. Pro-life is a more appealing slogan than

pro-choice. Who can declare that they are not in

favor of life, especially when considering its

alternative? Pro-choice, on the other hand,

sounds self-indulgent. Choices are always limited

and where would its adherents draw the line?

The unequal appeal of the way the sides have

designated themselves has been noted elsewhere:

“Perhaps ‘pro-choice’ once was good enough
shorthand for liberty, human dignity, individual-

ism, pluralism, self-government and woman’s

equality,” writes Nancy Cohen (2010, p. A20),

who then adds: “But anyone who thinks it still is

sufficient as we enter our fifth decades of the

cultural wars [over abortion], hasn’t been paying

attention.” By the last, she means attention to

the growing strength of the pro-life movement.

The same kind of verbal warfare was promi-

nent in regard to what here is being called

“late-term abortions.” Pro-life forces defined the

matter as “partial-birth abortion” and described

the procedure in repellent terms. Pro-choice

advocates tended to rely on the terms “dilation

and extraction” (d & x) or “dilation and evacua-

tion” (d & e), the medical designations for the

procedure. These were abortions generally

performed during the fifth to the sixth month of

pregnancy. Estimates placed their number at

somewhere between 2,000 and 5,000 a year.

The procedure was banned by the federal

Congress in 2003. Signing the measure into law,

President Bush noted that “for years a terrible

form of violence has been directed against chil-

dren who are inches from birth.” The constitu-

tionality of the measure was upheld by a 5-4 vote

in the US Supreme Court (Gonzalez v. Carhart
2007). The law decreed a fine of not more than

$250,000 and/or 2 years imprisonment for “any

physician who, in or affecting interstate com-

merce, knowingly performs a partial birth abor-

tion and thereby kills a human fetus.” The Court’s

opinion noted, rather oddly, that “while we find

no reliable data on the phenomenon it seems

unexceptional to conclude some women come

to regret their decision to abort the infant they

once created and sustained” (Gonzales v.Carhart

2007, p. 159). This piece of obiter dicta (off-

the-cuff musings not directly relevant to the

case) is undoubtedly accurate, but the same can

be said, perhaps more tellingly, about births – or,

for that matter, about people who marry and

Supreme Court judges who render decisions

they come to regret.

Pro-choice groups had little leverage against

the groundswell of public support in opposition to

late-term abortions. The view of the liberal wing
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of the medical profession was expressed in an

article in the prestigious New England Journal

of Medicine:

This is the first time the Court has ever held that

physicians can be prohibited from using a medical

procedure deemed necessary by the physician to

benefit the patient’s health. (Annas 2007, p. 2201)
Subsequent Developments

For a time thereafter, the abortion issue was

confined to the periphery of social concerns in

the face of America’s involvement in wars in Iraq

and Afghanistan and the drastic economic melt-

down in late 2008. Then abortion recaptured in

headlines inMarch 2011 when the Republicans in

Congress held up to almost the very last moment

passage of a budget bill that would keep the

government functioning. It was not monetary

concerns that were being fought over but the

Republican’s demand to end all funding for

Planned Parenthood, a national agency that

devotes a small portion of its work to abortion.

The Republicans also wanted to stop funding for

abortions in the District of Columbia, which is

ruled by Congress, and to end the distribution of

funds to any overseas government that reallocates

some part of the money to agencies encouraging

or performing abortions. The dispute over these

matters finally was postponed at the last moment

in order to keep the government running. But the

fact that abortion again has become a political

issue is indicated by the fact 944 bills were

introduced intro state legislatures during the first

3 months of 2012 seeking to rein in abortions

(about 3 % of these bill make it into law).
The Demographics of Abortion

The most reliable statistics on abortion in the

United States are those gathered by the Alan

Guttmacher Institute, a nonprofit organization

that conducts research on human reproduction

and performs policy analyses and sponsors public

education programs.

The Institute notes that there have been about

50 million abortions since the procedure was

authorized by the Roe decision in 1973 and
2008 (2008 was the latest year for which US

figures were available as late as mid-2012.4

That figure represents a decrease from the highest

levels of 1.6 million in the 1980s, despite

a growing population. Part of the decrease is

due to the appearance of the so-called morning-

after abortion pills (RU-486 or Mifepristone) that

were sold over the counter to women over 18 and

by prescription to those younger.

The legal abortion rates by 4-year periods are

presented in Table 1.

Nearly half of the pregnancies in the United

States are reported to be unintended, and 40 % of

these pregnancies are terminated by abortion.

Eight percent of the abortions are performed on

teenagers. The figures for other age groups are

20–24 years old (33 %) and 25–29 (24 %).

Women who have never married and are not

currently cohabiting accounted for 45 % of all

abortions, while 61 % are performed on women

who already have one or more children. Twenty-

eight percent of the women who obtain abortions

report that they are Catholics (Jones et al. 2010).

Four of the 13 possibilities were the median

number offered by the 1,160 women questioned

about the reason they chose to undergo an abor-

tion. Three-fourths cited concern for or responsi-

bility to other individuals; three-fourths said that

they could not afford a child; three-fourths said

that having a baby would interfere with work,

school, or the ability to care for dependents; and

half indicated that they did not want to be a single

parent or were having problems with their

husband or partner (Finer et al. 2005).
For and Against Legal Abortion

Most of the positions taken by pro-choice advo-

cates and those favoring the pro-life positions are

summarized below.

The Pro-life Claims

1. It is argued by pro-lifers that to allow legal

abortion represents a wedge into more drastic

reinterpretations of life and its value. They

maintain that since the elderly tend to be

a drain on the economy, especially in terms
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100,000 women, 1973–2008

Year Rate

1973 16.3

1977 26.4

1981 29.9

1985 28.0

1989 26.8

1993 25.0

1997 21.9

2001 21.1

2005 19.4

2008 19.48

Source: Alan Guttmacher Institute
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of their pensions and medical costs, attitudes

favoring abortion could readily be expanded

to form a basis for a program of euthanasia

directed against old people.

2. Legal abortion is said to make fetal experi-

mentation and human cloning more accept-

able, actions most pro-lifers deplore.

3. Pro-lifers maintain that many women who

undergo abortions later come to deeply regret

that irreversible action; therefore, all reason-

able means ought to be allowed to keep them

from doing something they subsequently

would wish they had not done.

4. Relatively few persons, pro-lifers point out,

no matter how wretched their situation may

be, choose to end their lives. Nor do many

people wish they had never been born. The

argument is offered that the fetus being

aborted has no way of registering his or her

view on the matter and that pro-lifers must

defend the fetus.

5. Pro-lifers believe that abortion encourages

immoral behavior, such as premarital or

extramarital sexual intercourse.

6. The term “genocide” is sometimes used by

pro-lifers to describe what they view as the

slaughter of millions of unborn human lives.

7. Pro-lifers often insist that the Supreme Court

put its nose (and votes) into business that is

far removed from its judicial concerns and

competence.

8. In regard to Doe v. Bolton, pro-lifers main-

tain that the definition of a pregnant woman’s
health was overbroad and ill defined since it

includes emotional, familial, and other

conditions that can be employed as excuses

for a self-indulgent act.

9. With ultrasound techniques now able to

determine the gender of the fetus, pro-lifers

note that abortion will be used to discrimi-

nate against female fetuses, skewing the

population ratio and in time having far-

reaching detrimental consequences for

social life.

10. Pro-lifers argue that the loss of manpower

and womanpower because of legal abortions

creates a necessity for the United States to

rely upon foreigners to maintain an adequate

workforce. This necessity, they argue, has

led to a considerable influx of illegal

aliens who are claimed to be a drain on

the economy.

11. Pro-lifers say that as a nation that largely

derives its moral principles from biblical

writings, we should be obligated to follow

Christian theological doctrines that preach

divine objections to abortion.

The Pro-choice Claims

1. Pro-choice advocates emphasize that making

abortion illegal has racist implications. They

point out that when abortion was against the

law, fatalities from outlawed procedures were

found primarily among poor minority group

women.

2. Pro-choicers believe that if women bear

children they do not want, they are very likely

to severely undermine the quality of life in

store for those children and, as a result, impose

social costs upon others.

3. Pro-choicers dispute the claim that there exists

biblical justification for the crusade against

legal abortions and that, even if there are

such doctrines, they should not be used to

interfere with options available to those who

do not accept them as guidelines for their own

conduct.

4. While granting that it was a Supreme Court of

males that enunciated the Roe v. Wade doc-

trine, pro-choicers point out that it has been

only males who have allowed inroads against
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the unfettered application of the original

ruling. None of the women who are or have

been on the court have ever voted in favor of

an abortion restriction.

5. The pro-choice forces find the ideologies of

pro-lifers illogical and contradictory if not

hypocritical. They point out that pro-lifers

tend to argue that they want the government

to get off their backs, yet at the same time,

they advocate that the government intrude into

people’s freedom by forbidding them to

undergo abortions.
Conclusion

The fight (battle may be the better term) over

abortion shows few signs of abating. It is difficult

to think of a resolution that would appease and

subdue both sides. Perhaps the best shorthand

summary of the situation is that of Laurence

Tribe, an eminent constitutional law professor:

“What we have here,” Tribe (1991, p. 6) has

observed, “is a clash of absolutes.”
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Overview

Lifestyle theory holds that crime is a

developmental process guided by an ongoing

interaction between three variables (incentive,

opportunity, and choice). During each phase of

the criminal lifestyle (initiation, transition, main-

tenance, burnout/maturity), incentive, opportu-

nity, and choice take on different values and

meanings. Existential fear serves as the incentive

for the initiation phase of a criminal lifestyle.

Once initiated, the incentive for continued life-

style involvement becomes a fear of losing out on

the benefits of crime. By the time the individual

enters the third (maintenance) phase of a criminal

lifestyle, incentive has changed once again, this

time to a fear of change. With the advent of the

burnout/maturity phase of the criminal lifestyle,

incentive has changed yet again, this time to

a fear of death, disability, or incarceration. Com-

parable transformations take place in opportunity

and choice. Current controversies include (1) gen-

eralizing results obtained from research on male

prison inmates to that on female inmates and non-

incarcerated offenders, (2) documenting the clin-

ical predictive efficacy of assessment procedures

designed to measure key lifestyle constructs, and

(3) examining the possibility of an allegiance

effect for much of the research on lifestyle

theory. Open questions requiring further study

include (1) investigating the hierarchical model

of criminal thinking proposed by lifestyle

theory, (2) exploring the role of criminal thinking
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and other quasi-time-stable cognitive factors in

mediating and clarifying important crime rela-

tionships, and (3) ascertaining whether the life-

style approach to intervention qualifies as

evidence based.
Introduction

The lifestyle theory of crime has its roots in

Bandura’s (1986) social cognitive model, Sykes

and Matza’s (1957) techniques of neutralization,

and Yochelson and Samenow’s (1976) work on

the criminal personality. As such, it is designed to

explain habitual criminal activity by focusing on

the cognitive factors that support antisocial

behavior. The cognitive-behavioral proclivities

of lifestyle theory are obvious given its emphasis

on cognition, behavior, and the cognition-

behavior relationship. Less obvious, perhaps, is

how lifestyle theory integrates cognition and

behavior. This entry, in addition to describing

the lifestyle theory of crime, is designed to pro-

vide the reader with an understanding of exactly

how cognition and behavior interact to increase

or decrease a person’s risk for future criminal

involvement.
Background

For much of its history, criminology has

restricted itself to a small portion of the relevant

data, resulting in the simplistic single-variable

theories that now dominate the field. Biology

and psychology have been largely ignored by

criminologists and while biology and psychology

are no more capable of providing a complete

explanation of crime than criminology, a com-

plete explanation necessitates their inclusion.

The lifestyle theory of crime attempts to highlight

psychological variables that may be helpful in

explaining certain well-known crime relation-

ships. In this vein, lifestyle theory seeks to inte-

grate constructs from divergent conceptual

models rather than perpetuate the artificial

dichotomies that seem to have limited theory

development in the field of criminology
(i.e., classicism vs. positivism, propensity vs.

development, continuity vs. change). How life-

style theory integrates these artificial dichotomies

is discussed next.

Early criminological theory emphasized the

classical perspective that humans are rationale

decision makers who engage in behaviors they

believe will provide them with the greatest

amount of pleasure and the least amount of

pain. The criminal justice system still relies

heavily on the classical notion that people choose

to commit crime. Theoretical criminology, how-

ever, has largely rejected the notion of choice in

favor of a deterministic model of criminal behav-

ior in which crime is seen as a function of socio-

logical and environmental factors over which the

actor has no control. Lifestyle theory integrates

these opposing points of view into a single per-

spective in which incentive (pushes from within),

opportunity (pulls from without), and choice (the

decision-making apparatus) are equally impor-

tant in the development of criminal behavior.

Some criminological theories view offenders

as exhibiting a propensity for crime; other crim-

inological theories postulate that crime follows

a developmental sequence or pattern. The first

approach underlies the career criminal paradigm

and the second approach lays the foundation for

the criminal career paradigm. Lifestyle theory

asserts that crime is both a propensity and devel-

opmental process and that the career criminal and

criminal career paradigms, rather than being dia-

metrically opposed, are actually complementary.

Integration of the career criminal and criminal

career paradigms gives rise to four overlapping

but sequential phases of lifestyle development:

initiation, transition, maintenance, and burnout/

maturity. Certain propensities lead some individ-

uals to drop out of the sequence during an early

phase (initiation, transition) and others to avoid

the sequence altogether. Alternate propensities

lead some individuals to remain in the sequence

or in a particular phase of the sequence longer

than most people.

Continuity versus change is another dichot-

omy that has preoccupied the field of criminol-

ogy. Some theorists conceptualize crime as

a time-stable characteristic that is largely
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impervious to change, whereas other theorists

conceptualize crime as an unstable developmen-

tal pattern that is subject to regular and dramatic

periods of change. Crime continuity, whereby

past offending serves as one of the best predictors

of future offending across multiple studies, is

often used to support the stability argument. The

age-crime relationship, in which crime peaks dur-

ing mid-adolescence and then drops off sharply in

late adolescence regardless of whether crime is

measured with official, self-report, or victimiza-

tion data, is often used to support the instability

argument. Lifestyle theory agrees with both posi-

tions and integrates stability and instability into

its framework by proposing the existence of

quasi-time-stable cognitive and behavioral vari-

ables that give the lifestyle the appearance of

being both stable and changeable.

Another dichotomy that has helped shape the

lifestyle theory of crime is whether individual

differences in criminality are categorical

(difference in kind) or dimensional (difference

in degree). This time, however, one side of the

controversy (i.e., dimensional latent structure)

rather than an integration of the two sides

receives the bulk of empirical research support.

In a recent review of the taxometric literature on

antisocial personality, psychopathy, and criminal

lifestyle, Haslam (2011) concludes that these

crime-related constructs are dimensional rather

than categorical in nature and that individual

differences in these crime-related psychological

constructs are quantitative (people can be ordered

along one or more dimensions) rather than qual-

itative (people can be grouped into types or cat-

egories). Based on taxometric and confirmatory

factor analytic research (Walters 2009), lifestyle

theory proposes that a criminal lifestyle is com-

posed of two overlapping dimensions: proactive

criminality and reactive criminality.
State of the Art

The lifestyle theory of crime, as described in

Walters (1990), has undergone several revisions

and elaborations. This section on the state of the

art of lifestyle theory provides a summary of the
most recent version or iteration of lifestyle

theory as applied to habitual criminal conduct

(Walters 2012a).

Precursors to a Criminal Lifestyle

Prior to entering the initial phase of a criminal

lifestyle, certain conditions are already in

place. Two commonly observed precursors of

a criminal lifestyle are templates and trial runs.

A template consists of cultural and subcultural

factors that provide a context for subsequent

development of a criminal lifestyle. Sundry envi-

ronmental and familial factors help shape an

individual’s attitudes and thinking toward

antisociality and crime, which, in turn, increase

or decrease the person’s susceptibility to future

criminogenic influences. The child’s interactions

with the interpersonal environment consequently

form a template that makes it more or less likely

that he or she will pursue criminal opportunities

present in that environment. Trial runs are the

individual’s initial attempts to employ antisocial

solutions to solve interpersonal problems (e.g.,

acquiring a toy they want, avoiding punishment

for stealing a treat from the proverbial cookie jar).

The reaction the child receives from his or her

interpersonal environment will go a long way

toward shaping his or her thinking with respect

to future criminal opportunities.

Phase I: Initiation

The first phase of a criminal lifestyle is referred to

as initiation. This phase begins with commission

of the first arrestable crime and ends when the

individual either adopts a conventional lifestyle

or moves into the next phase of a criminal life-

style. Each phase of a criminal lifestyle is

a function of specific incentives, opportunities,

and choices, around which the current discussion

is organized.

Incentive: Existential Fear

Existential fear is a fear of nonbeing combined

with a sense of separation and alienation from

the environment. Although it is a fear shared by

all humans, it is shaped and molded by a person’s

experiences in the survival-relevant areas

of affiliation, control/predictability, and status.
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Those whose fears have been shaped by

affiliative concerns might experience existential

fear as a fear of fitting in or being rejected. Those

whose fears have been shaped by control con-

cerns might experience existential fear as a fear

of losing control. Those whose fears have been

shaped by status concerns may perceive existen-

tial fear as a fear of being anonymous or unsuc-

cessful. Existential fear serves as an incentive for

behavior in that it motivates, pushes, or encour-

ages the individual to engage in behaviors

designed to reduce or alleviate the fear. The

degree to which a criminal lifestyle promises

the individual relief from existential fear is the

degree to which the individual is motivated to

enter a criminal lifestyle.

Initially, existential fear is tied to one’s phys-

ical survival. It is, in effect, a manifestation of the

person’s survival instinct. This can become

distorted over time, however, to where the indi-

vidual paradoxically favors psychological sur-

vival of the lifestyle over physical survival of

the organism. This is particularly true of a

criminal lifestyle. Research indicates that crimi-

nality is often associated with low anxiety or

fearlessness (Newman and Schmitt 1998). Life-

style theory conceptualizes fearlessness as

a relatively weak bond between existential fear

and physical survival, keeping in mind that life-

style theory is a dimensional model and that bond

strength is a matter of degree rather than an all-or-

nothing proposition. Because existential fear

needs to be attached to something, the individual

with low fearlessness will often attach their

existential fear to a lifestyle. Under the proper

conditions, this lifestyle could turn out to be

a criminal lifestyle.

Opportunity: Early Risk Factors

Opportunity factors increase or decrease

a person’s risk of entering a lifestyle. In line

with the criminal lifestyle’s dimensional struc-

ture, no single risk factor determines a person’s

position on the proactive and reactive dimen-

sions of the lifestyle; rather, it is the total num-

ber of relevant risk factors that is important

(additive etiology). Some risk factors have

a greater impact than other risk factors, certain
risk factors interact with one another, and some

risk effects are moderated by a third variable.

Childhood temperament is considered a partic-

ularly salient risk factor for the purpose of initi-

ating a criminal lifestyle. Novelty seeking,

negative emotionality, and physical activity are

three temperament dimensions likely to be ele-

vated in someone at risk for future antisociality.

Because childhood temperament is a function of

both genetics and early environment, it demon-

strates the complex interaction that exists

between biological and developmental factors

in the formation of a criminal lifestyle. Other

risk (opportunity) factors vital during the initia-

tion phase of a criminal lifestyle include stress,

weak socialization to conventional groups,

strong socialization to deviant groups, and the

availability of criminal opportunities in the cur-

rent environment.

Choice

Lifestyle theory rejects the hard determinism of

the positivistic tradition. Even though incentive

drives behavior and opportunity shapes it further,

the individual still makes choices. The active

decision-making that gives rise to choice is

a two-stage process: generation and evaluation.

The goal of the generation stage of the decision-

making process is to come up with as many

alternative solutions to a problem as possible.

The goal of the evaluation stage of the decision-

making process is to systematically and

effectively evaluate the pros and cons of each

alternative option. For a variety of reasons, from

intelligence to experience to poor integration of

decisional economics (rational choice) and emo-

tion (empathy), the crime-prone individual often

has trouble generating alternatives, properly

evaluating alternatives, or both. This is a

problem during all four phases of a criminal life-

style, but during the initiation phase the

issue often is resisting the powerful effects of

actual and anticipated positive reinforcement

for criminality (excitement, curiosity, peer

acceptance). Lifestyle theory rejects traditional

rational choice and deterrence theory in favor

of a model that encompasses both rational and

irrational choice.
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Phase II: Transition

The transitional phase of lifestyle development is

characterized by increased involvement in, com-

mitment to, and identification with the criminal

lifestyle. In contrast to the experimentation of the

initiation phase, the transitional phase is marked

by a growing sense of comfort with the lifestyle

accompanied by the belief that certain basic

needs will be satisfied by the lifestyle.

Incentive: Fear of Lost Benefits

It is during the initiation phase of a criminal life-

style that the individual comes to realize the

material and psychological benefits that can be

derived from being involved in a regular pattern

of criminality. Existential fear facilitates the tran-

sition to a higher level of lifestyle involvement by

stimulating a person’s fear of losing the material

(money, excitement, power) and psychological

(affiliation, control, status) benefits of a criminal

lifestyle. This transformation of existential fear

into a fear of losing the material and psycholog-

ical profits of a criminal lifestyle is instrumental

in transitioning the individual to the next phase of

the lifestyle whereby commitment to the lifestyle

and certain corollaries (initial incarceration,

labeling, rejection of conventional values) take

precedence.

Opportunity: Schematic Subnetworks

With increased internalization of the criminal

lifestyle, opportunity transitions from behavioral

to cognitive. This is another way of saying that

a person starts acting like a criminal before he or
Self-V

AttributionsThinking Styles
Outcome 

Expectancies
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Lifestyle Theory, Fig. 1 The hierarchical organization of cr

schemes)
she starts thinking like one. Once the individual

starts thinking like a criminal, his or her opportu-

nities are shaped primarily by six cognitive fac-

tors known as schematic subnetworks. Lifestyle

theory proposes that criminal cognition is hierar-

chically organized; with belief systems (self-

view, worldview, past view, present view, future

view) at the top of the hierarchy, individual crim-

inal thoughts are the bottom of the hierarchy, and

several layers of schematic subnetwork in

between (see Fig. 1). The six primary schematic

subnetworks in the lifestyle model are thinking

styles, attributions, outcome expectancies, effi-

cacy expectancies, goals, and values (see Table 1

for more details).

Choice

Decision-making tends to narrow as the individ-

ual’s commitment to a criminal lifestyle grows.

Many people who enter the transitional phase of

a criminal lifestyle never possessed good

problem-solving skills to begin with. Of those

who enter this phase with adequate problem-

solving skills, it is the generation stage of the

problem-solving process that is most adversely

affected by the individual’s growing commitment

to a criminal lifestyle. As the person begins

narrowing the focus of his or her problem-solving

deliberations to criminal options, he or she starts

a process, facilitated, in part, by criminal thought

patterns and other schematic subnetworks (which

can be considered purveyors of irrational choice),

of discarding and denigrating the noncriminal

options available to him or her. Near the end
iew

Efficacy
Expectancies

Goals Values

S S S S S S S S S

iminal cognition (Note. S = individual criminal thoughts or



Lifestyle Theory, Table 1 The six quasi-time-stable

cognitive variables in lifestyle theory

Cognitive

factor Description

Criminal

thinking

Thinking styles that support criminal

behavior. The criminal thinking

hierarchy is organized, from top to

bottom, into a superordinate factor

(general criminal thinking), two higher-

order factors (proactive and reactive

criminal thinking), and eight individual

thinking styles (mollification,

entitlement, power orientation, and

superoptimism under proactive; cutoff,

cognitive indolence, and discontinuity

under reactive; sentimentality by itself)

Attributions Beliefs about the causes of one’s own or

others’ action; self-labeling and hostile

attribution biases, whereby the

individual perceives an unintentional act

on the part of another person as

a deliberate and hostile act, are two ways

attributions help maintain a criminal

lifestyle

Outcome

expectancies

Beliefs about the anticipated

consequences of crime and other

behaviors; the criminal lifestyle is

characterized by strong positive

outcome expectancies for crime

(money, power, acceptance) and weak

negative outcome expectancies for

crime (death, injury, incarceration)

Efficacy

expectancies

Beliefs about one’s chances of

successfully engaging in a behavior or

completing a task; the criminal lifestyle

is associated with strong self-efficacy

for crime and weak self-efficacy for

conventional behavior

Goals Objectives one pursues; the goals that

direct a criminal lifestyle tend to be of

short (reactive) to intermediate

(proactive) range rather than long term

Values Priorities that govern one’s actions;

a criminal lifestyle tends to be driven by

physical (reactive) and mental

(proactive) hedonistic values
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of the transition phase, it is not uncommon to find

the proactive (scheming, cold-blooded, e.g.,

“what’s in it for me?”) and reactive (impulsive,

hot-blooded, e.g., “I’ll get you for that!”)

dimensions of decision-making exerting inde-

pendent, simultaneous, and poorly modulated

effects on behavior.
Phase III: Maintenance

Whereas the majority of those who enter the

initiation phase of a criminal lifestyle never pro-

gress to the transitional phase and a sizeable

minority of persons who move into the transi-

tional phase drop out before entering the mainte-

nance phase, there is virtually no attrition from

the maintenance phase. This is because the main-

tenance phase of a criminal lifestyle is a period of

maximum lifestyle involvement, commitment,

and identification.

Incentive: Fear of Change

As scary as a criminal lifestyle and its conse-

quences (injury, death, and incarceration) may

be, they are often not as frightening as the pros-

pect of change. Fear of change consequently

becomes the primary incentive for remaining in

a criminal lifestyle long after it has stopped being

fun. The individual feels compelled to remain in

the lifestyle even though the benefits no longer

seem to outweigh the costs, and it is a fear of

change or better yet, a fear of the unknown, that is

behind the individual’s inactivity and apparent

immobility. Things may not be as the person

would like them to be but there is comfort to be

found in the familiar, even when the familiar is no

longer as comfortable as it once was. Giving up

crime may be interpreted as symbolic death by

someone in the maintenance phase or at least tacit

acceptance that the years spent in a lifestyle were

a waste of time and a poor decision on his or

her part.

Opportunity: Psychological Inertia

Psychological inertia is based on Newton’s first

law of motion, which states that a body at rest will

remain at rest and a body in motion will remain in

motion unless acted upon by an outside force.

Once a criminal lifestyle is in motion, it will

maintain itself until acted upon by an outside

force for change. The progenitors of psychologi-

cal inertia are the six schematic subnetworks

mentioned in the previous section on transition.

Each of these quasi-time-stable cognitive factors

gives rise to continuity in criminal behavior.

Criminal thinking, for instance, provides

offenders with a way of understanding the world
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that is consistent from one situation to the next

and helps rationale their ongoing criminal

behavior. Attributions like self-labeling, outcome

expectancies of unlimited power and control,

high self-efficacy for crime and low self-efficacy

for conventional behavior, short-term goals, and

hedonistic values all keep the individual locked

in chronic pattern of offending by way of psycho-

logical inertia.

Choice

During the maintenance phase of a criminal life-

style, the individual may truly believe that he or

she has no choice other than to remain in the

lifestyle. Given that lifestyle commitment is max-

imal during this phase, it is easy to see why many

late phase offenders feel “stuck” in the lifestyle or

view continued criminal involvement as their

“fate.” Hence, attitudes expressed by probation

officers, correctional staff, or even counselors

suggesting that offenders never change (i.e.,

“once a criminal, always a criminal”) may serve

to inhibit the natural changes process that leads to

change in even the most recidivistic of offenders.

The ability to generate and evaluate alternatives

is almost universally weak in those who reach the

maintenance phase of a criminal lifestyle. Fear of

change and psychological inertia only serve to

reinforce the fatalistic belief that their situation

will never change. There is hope, however,

and this hope arrives in the form of the fourth

and final phase of a criminal lifestyle, burnout

and maturity.

Phase IV: Burnout and Maturity

The combined effect of the negative long-term

consequences of a life of crime and the aging

process leads to the fourth and final phase of

a criminal lifestyle, burnout and maturity.

Whereas burnout is a decrease in physical energy

and stamina that makes crime more difficult and

less pleasurable, maturity is a psychological pro-

cess involving a genuine change in interests,

goals, values, and activities. Physical burnout is

inevitable, psychological maturity is not. An indi-

vidual who is physically burned out but has not

yet achieved psychological maturity may switch

to a less physically taxing criminal activity, like
dealing in stolen property; nevertheless, he or she

will remain on the outskirts of the lifestyle.

Whereas the transition from the maintenance

phase of a criminal lifestyle to burnout and matu-

rity can be abrupt, it is normally a gradual and

uneven process.

Incentive: Fear of Death, Disability, and

Incarceration

With respect to fear, the offender has come full

circle once he or she enters the burnout/maturity

phase of a criminal lifestyle. One of the factors

associated with initiation of the lifestyle is

a weakened bond between existential fear and

physical survival and the creation of a robust

bond between existential fear and some activity,

in this case, the criminal lifestyle. During burn-

out/maturity the bond between existential fear

and physical survival strengthens, while the exis-

tential fear-lifestyle bond weakens. This is

achieved by way of a growing fear of incarcera-

tion, a fear of dying in prison, and fears associ-

ated with the negative consequences of a criminal

lifestyle, namely, death, injury, and disability.

Opportunity: Approach and Avoidance

Several factors support desistence from crime by

increasing opportunities for prosocial activity

and decreasing opportunities for antisocial activ-

ity. This can be accomplished by approaching

goals, options, and outcomes incompatible with

crime, such as marriage, parenthood, and conven-

tional employment, or avoiding goals, options,

and outcomes compatible with crime, such as

drug use, criminal associates, and settings where

one has committed crime in the past. As approach

and avoidance opportunity factors interact, burn-

out and maturity increase and the risk of future

criminal involvement drops dramatically.

Choice

Choice plays a vital role in crime initiation, main-

tenance, and desistance. During burnout and

maturity, its role is to focus the individual on

the rapidly accumulating negative consequences

of criminal behavior, from incarceration to death.

Many individuals, as they get older, become bet-

ter problem solvers. Age seems to have a positive
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effect on a person’s ability to both generate and

evaluate alternatives and the negative conse-

quences that accompany a criminal lifestyle are

more difficult to accept and tolerate as the person

ages. More people exit a criminal lifestyle during

the initiation phase, but the greatest proportion of

people exit the lifestyle during burnout and matu-

rity. Fear of death, disability, and incarceration;

approaching prosocial situations and avoiding

antisocial ones; and placing greater emphasis on

the negative consequences of crime than on the

perceived benefits of crime are at the heart of the

burnout and maturity phase.
Current Controversies

Nearly all of the research on lifestyle theory has

been conducted on male inmates serving time in

US federal prisons. A handful of studies have

been conducted on US state prisoners and foren-

sic patients and several studies have been done on

European samples but only one study used female

participants (Walters et al. 1998), and no studies

have tested lifestyle theory in community correc-

tions clients. The research base for lifestyle the-

ory must consequently be expanded. Not only is

there a need for more research on female

offenders and community samples, but research

on the invariance of lifestyle principles across

ethnic groups and crime categories is also

required. Research on juvenile samples is also

needed. Whereas application of lifestyle theory

to children and adolescents has been covered

recently (i.e., Walters 2012a), there have been

no research studies on lifestyle theory in which

juveniles have served as subjects.

Assessment procedures have been developed

to measure key concepts in lifestyle theory but

the clinical utility of these measures remains

largely untested. Thus far, the Lifestyle

Criminality Screening Form (LCSF: Walters

et al. 1991) has been developed to assess the

behavioral dimensions of a criminal lifestyle

(irresponsibility, self-indulgence, interpersonal

intrusiveness, and social rule breaking), the

Psychological Inventory of Criminal Thinking

Styles (PICTS: Walters 1995) can be used to
assess criminal thinking, and the Outcome

Expectancies for Crime scales (OEC: Walters

2003) are available for assessing positive and

negative outcome expectancies for crime. In the

name of clinical utility, these measures should be

capable of predicting important crime outcomes

like recidivism with at least modest to moderate

effectiveness. In addition, they should also pos-

sess incremental validity relative to easily

obtained measures like age and criminal history.

Meta-analyses have been conducted on the

LCSF (k ¼ 11) and PICTS (k ¼ 7) as predictors

of recidivism, with r serving as the effect size

measure and studies being combined using the

random effects model. The results reveal

a weighted effect size of .23 (95 %

CI ¼ .15–31) for the LCSF and .20 (95 %

CI ¼ .15–24) for the PICTS General Criminal

Thinking (GCT) score. Viewing these results rel-

ative to Cohen’s (1988) guidelines for small

(.10), moderate (.24), and large (.37) effect

sizes, we can see that the LCSF and PICTS both

achieved effect sizes in the small to moderate

range. Because the LCSF is a measure of criminal

history, it is not possible to evaluate its ability to

predict recidivism beyond the effects of age and

criminal history. However, when the PICTS GCT

score was entered into a regression equation

behind age and criminal history, it continued to

predict recidivism above and beyond the contri-

butions of age and criminal history (Walters

2012b). A meta-analysis or incremental validity

analysis could not be performed on the OEC

because of a lack of recidivism data.

Theoretical articles and research reports on

lifestyle theory have been published largely by

one individual, the author of lifestyle theory. An

allegiance effect can arise any time an author is

evaluating his or her own theory and is most

commonly observed in studies where an assess-

ment device or therapeutic modality is being

evaluated. Eight of the eleven LCSF studies and

five of the seven PICTS studies included in the

previously mentioned meta-analyses were

performed by the author of lifestyle theory

(Walters). A small difference was observed

when the 13 effect sizes obtained in studies by

Walters (r ¼ 0.23, 95 % CI ¼ 0.17–0.28) were
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compared with the five effect sizes obtained

in studies conducted by outside researchers

(r ¼ 0.18, 95 % CI ¼ 0.09–0.26); however, the

difference disappeared when a single outlying

study was removed from the outside researcher

group (r ¼ 0.22, 95 % CI ¼ 0.14–0.29). Only

two empirical studies have evaluated the

lifestyle approach to intervention and both were

published by Walters (1999; 2005). Until outside

researchers conduct more studies on lifestyle

theory, the possibility of an allegiance effect

for research on lifestyle theory remains an

open question.
L

Open Questions

Besides investigating whether an allegiance

effect accounts for some of the positive results

obtained in research on lifestyle theory, there are

three other open questions that demand atten-

tion. First, there is a need for more research on

the hierarchical structure of criminal thinking.

This hierarchy fits into the criminal thinking

schematic subnetwork box found in Fig. 1,

with general criminal thinking at the top, proac-

tive and reactive criminal thinking in the middle,

and the eight individual criminal thinking styles

at the bottom. Applying item response theory

(IRT) principles and confirmatory factor analy-

sis to a sample of nearly 3,000 incarcerated male

offenders, Walters, Hagman, and Cohn (2011)

determined that the sentimentality scale did

not load onto either of the two higher-order

factors (proactive, reactive) or the superordinate

general criminal thinking factor. Based on

these results, it has been recommended that

instead of calculating the GCT score by combin-

ing the raw scores of the eight thinking style

scales, the seven thinking style scales other

than sentimentality be used to calculate the

GCT. Further research is nonetheless required

to cross-validate these results in a noninstitu-

tionalized sample.

A second open question is whether the cogni-

tive factors in lifestyle theory mediate important

crime relationships. In the first of several studies,

Walters (2011) discovered that the PICTS GCT
score partially mediated the relationship between

a history of serious mental health problems and

subsequent institutional violence in a group of

federal prison inmates. A second study found

that the GCT score partially mediated the rela-

tionship between race and recidivism (Walters

in press b) and a third study revealed that the

PICTS Reactive Criminal Thinking score par-

tially mediated the relationship between prior

substance abuse and subsequent recidivism

(Walters 2012c). In a fourth study, Walters (in

press a) determined that the GCT score and weak

self-efficacy to avoid future police contact both

mediated the relationship between past and future

criminal conduct. It would appear that at least

some of the quasi-time-stable cognitive factors

in lifestyle theory are capable of mediating

crime-relevant relationships, although further

research is required to ascertain the extent to

which the effect applies to all six factors.

A third open question is whether lifestyle

intervention can be considered evidence based.

Given that there have been only two empirical

studies on lifestyle intervention to date (Walters

1999; 2005), there is insufficient evidence at this

time to conclude that lifestyle intervention is

evidence based. Nevertheless, the approach is

manualized and has been adapted for use in an

outpatient substance abuse program in Denmark

(Thylstrup andMorten Hesse in press). One of the

founding principles of lifestyle intervention is

that while behavior proceeds cognition in the

development of a lifestyle (i.e., a person starts

acting like a criminal before he or she starts

thinking like one), cognition proceeds behavior

in lifestyle change (i.e., a person stops thinking

like a criminal before he or she stops acting like

one). Although cognition and behavior cannot be

meaningfully separated, the early stages of life-

style intervention focus primarily on challenging

criminal thinking patterns and other cognitive

mediators of criminal behavior, with the behav-

ioral interventions becoming more prominent at

latter stages of the treatment process. Research is

required, however, to determine whether the pro-

gression proposed by lifestyle theory (i.e., start

by focusing on cognition and then move into

behavior) is justified.



L 2946 Lifestyle Theory
Conclusion

The lifestyle theory of crime is presented for the

purpose of illustrating how psychological factors

are capable of furthering our understanding of

criminal behavior. Lifestyle theory seeks to recon-

cile popular dichotomies in the field of criminol-

ogy (classicism vs. positivism, propensity vs.

development, continuity vs. change) by incorpo-

rating features of criminality that have been

largely ignored by traditional criminological the-

ories. After reviewing the developmental progres-

sion vital in initiating and maintaining a criminal

lifestyle, controversial topics and open questions

concerning the theory are discussed. The future of

lifestyle theory depends on its ability to attract the

attention of outside researchers and clinicians so

that the model’s potential can be tested and its

limitations delineated.
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Overview

Police investigators must often determine

whether multiple crimes have been committed

by the same offender. In ideal situations, this

decision is based on an analysis of physical evi-

dence left at crime scenes, such as DNA, fabric

fibers, and/or fingerprints. However, despite what

is portrayed in the popular media, such evidence

is not always available to be processed (Davies

1991). Given this, the police have had to establish

alternative methods for linking serial crimes. One

of the most commonly used approaches is behav-

ioral linkage analysis.

When using this form of analysis, an attempt is

made to link crimes based on the behaviors that

offenders engage in while committing their

offenses. Specifically, the goal is to identify pat-

terns of behavior across an offender’s crimes that

meet two criteria: behavioral stability and behav-

ioral distinctiveness (Canter 1995). Behavioral

stability exists when offenders behave in the

same or similar way across their crime series

(i.e., high levels of within-series similarity).

Behavioral distinctiveness exists when the
behaviors exhibited by one serial offender are

different from those exhibited by other offenders

committing similar types of crimes (i.e., low levels

of between-series similarity). When offenders

behave in a relatively stable and distinct fashion,

it may be possible to link them to their crimes and

to differentiate between crimes committed by dif-

ferent offenders (Bennell et al. 2009).

In the investigative setting, linkage analysis is

most often carried out by crime analysts or police

officers who have specialized training. Generally

speaking, there are two ways that the linking task

is approached (Woodhams et al. 2007). Proactive

linking involves attempts to determine whether

a new crime series can be identified by examining

the similarities and differences that exist between

unsolved crimes archived in a large database. In

contrast, reactive linking typically involves

attempts to determine whether unsolved crimes

can be linked to a particular offense of interest to

the police (it may also involve attempts to deter-

mine whether a specified set of crimes are the

work of a common offender). In some cases, the

perpetrator of an index crime may already be

known to the police, and the task is to determine

whether any unsolved crimes are the responsibil-

ity of that particular offender.

Although there is no one method for

conducting behavioral linkage analysis, many

approaches consist of the following steps:

(1) searching for crimes that share similar behav-

ioral features; (2) isolating all the similarities and

differences between the crimes that are identified;

(3) evaluating the importance of those similarities

and differences by, for example, considering the

base rates of the behaviors within larger samples

of offenses (given that frequently occurring behav-

iors are unlikely to be useful for distinguishing

between crimes committed by different

offenders); (4) determining the likelihood of actual

crime linkages; and (5) reporting the results of the

analysis to investigators (Woodhams et al. 2007).
Historical Developments

The idea that an offender’s behavior can be useful

for linking crimes is not new. In Gross’s (1906)

http://dx.doi.org/10.1007/978-1-4614-5690-2_509
http://dx.doi.org/10.1007/978-1-4614-5690-2_100032
http://dx.doi.org/10.1007/978-1-4614-5690-2_100082
http://dx.doi.org/10.1007/978-1-4614-5690-2_100082
http://dx.doi.org/10.1007/978-1-4614-5690-2_100123
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classic book, Criminal Investigation, he

highlighted the potential value in using an

offender’s modus operandi, or MO, to link his

crimes. Even before this, police agencies in

England and Wales had begun developing

sophisticated systems for categorizing MOs for

the specific purpose of linking crimes (Fosdick

1915). For example, around the turn of the cen-

tury, Chief Constable William Atcherley of the

West Riding Yorkshire Constabulary developed

a coding scheme for burglary MOs that increased

the ease with which these crimes could be com-

pared to one another. This system was further

refined in North America to allow for more

detailed comparisons (Vollmer 1919).

Such coding systems, which were used

throughout the early 1900s, assumed that

offenders exhibit behavior in a highly stable fash-

ion across their crimes. However, thinking

around this issue gradually changed. Investiga-

tors began to realize that an offender’s MO can

vary across his crimes for a number of reasons,

including learning, maturation, and situational

factors (Douglas and Munn 1992). This led to

a search for crime features that would remain

more stable over time. Law enforcement profes-

sionals began to distinguish between three related

but distinct constructs: MO, ritual, and signatures

(Hazelwood and Warren 2003). MO refers to

functional behaviors that are required to success-

fully commit a crime. Ritual refers to fantasy-

based behaviors, which are symbolic in nature

and reflect the psychological needs of an

offender. Finally, signatures refer to combina-

tions of behaviors (MO or ritual) that are assumed

to be relatively stable and unique to each

offender. Despite the lack of empirical research

to support their use, by the 1990s, linking crimes

based on behavioral signatures became a popular

approach (e.g., Keppel 1995).

In order to systematize the analysis of an

offender’s crimes, including their MO and ritual

behaviors, police professionals have historically

used charts that allow them to compare common

and distinctive features exhibited across a set of

crimes. While such charts are still commonly

used today (Burrell and Bull 2011), sophisticated

computer databases are also sometimes relied
upon to track and analyze the behaviors of

offenders (Collins et al. 1998). One of the first

systems designed for this purpose was the Violent

Crime Apprehension Program (ViCAP), which

was developed by the Federal Bureau of

Investigation for the purpose of enabling cross-

jurisdiction crime linkages (Howlett et al. 1986).

With the cooperation of police investigators from

across the country who provide ViCAP with

detailed information about the crimes they are

investigating, this system allows the ViCAP

team to organize, search, and analyze offense-

related data in an attempt to identify patterns

across crimes that may indicate the presence

of serial offenders. Since the development

of ViCAP, other systems have also been

developed. Most notable among these is the Vio-

lent Crime Linkage Analysis System (ViCLAS).

Constructed by the Royal Canadian Mounted

Police in the mid-1990s (Collins et al. 1998),

ViCLAS is currently being used by police forces

around the world in an attempt to link serial

crimes and is generally considered the gold stan-

dard for linkage systems.
Current Research

With the advent of standardized data collection

protocols came the possibility of conducting

empirical research to examine the degree to

which behavioral information can be used to reli-

ably link crimes to the same offender. While this

field of research is still relatively new, the number

of studies in this area has grown rapidly over the

last decade. Existing studies examine a wide

range of issues.

Tests of the Linking Assumptions

The majority of linking research conducted to

date has attempted to determine whether the

assumptions of behavioral stability and distinc-

tiveness (and thus linking) are empirically

supported. Many studies in this area use the

same basic procedure: (1) the researcher catego-

rizes crime scene behaviors into domains based

on their particular function (e.g., wearing a mask

is assigned to a “planning” domain in cases of
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robbery); (2) behavioral similarity scores are cal-

culated for each domain for pairs of crimes that

have either been committed by the same offender

(linked pairs) or different offenders (unlinked

pairs); (3) a statistical procedure, such as logistic

regression analysis, is then used to determine the

degree to which these similarity scores discrimi-

nate between the two types of crime pairs; and

(4) linking accuracy is quantified using a measure

known as the area under the curve (AUC), derived

from receiver operating characteristic analysis,

which typically varies from 0.50 (chance accu-

racy) to 1.00 (perfect accuracy). In general,

research of this type provides support for the

assumptions underlying linkage analysis in

crimes ranging from serial burglary (e.g., Bennell

and Canter 2002) to serial homicide (e.g., Melnyk

et al. 2011), with AUC values in the range of

.60–.90 being frequently reported. Evidence is

even emerging that it is possible to use certain

types of behavioral information (e.g., spatial and

temporal information) to accurately link offenses

that fall into different crime categories (e.g.,

a residential burglary and a sexual assault com-

mitted by the same offender; Tonkin et al. 2011).

Using Behavioral Themes to Link Crimes

Rather than assigning behaviors to domains

based on their particular function, other

researchers have examined the linking assump-

tions by using clustering procedures (e.g.,

multidimensional scaling) to group crime scene

behaviors into psychological themes (e.g., hostil-

ity). These themes then form the basis for further

analysis. For example, Santtila et al. (2008) used

Mokken scaling, which is similar to factor anal-

ysis, to derive behavioral themes (or dimensions)

from the crime scene behaviors of Italian mur-

derers. Using scores derived from seven dimen-

sions as independent variables, and the series an

offense belonged to as the dependent variable,

they were able to use discriminant function

analysis to correctly assign 62.9 % of crimes to

the correct series. While lower accuracy rates

have been reported for other types of crimes

(e.g., serial arson; Santtila et al. 2004a), even

these studies suggest that linkage accuracy

exceeds levels that would be expected by chance.
Identifying Factors That Influence

Linkage Accuracy

Many studies have also focused on identifying

factors that might influence the accuracy with

which crime linkages can be identified. While

a range of factors have been explored (e.g., the

type of similarity coefficient used to measure

across-crime similarity; Melnyk et al. 2011),

most research has examined whether certain

crime scene behaviors (or themes) are more use-

ful for linking purposes. Recent findings suggest

that this is the case. For example, crime scene

behaviors which are “offender-driven” appear to

be exhibited in a more stable and distinct fashion

by offenders (and are thus better predictors of

whether crimes are linked) than behaviors that

are more “situation-driven.” In cases of serial

burglary, for instance, the distance between

crime site locations (which is obviously deter-

mined by where an offender decides to commit

their crimes) can be a very effective linking cue,

whereas the type of property stolen by an

offender (which depends on what is available to

be stolen) tends to lack high levels of predictive

accuracy (Bennell and Canter 2002). Similar con-

clusions can be reached from studies of linkage

analysis that have used the thematic approach. In

Grubin et al. (2001) study of serial sexual

assaults, for instance, behaviors related to

a “control” theme (e.g., having a weapon, which

would appear to be planned in advance of the

crime) were exhibited more consistently than

behaviors related to a “style” theme (e.g., taking

money from the victim, which depends on situa-

tional factors).

Understanding the Complexities of

Linking Decisions

Another body of research has investigated some

of the complexities involved in linkage analysis

by examining how decision-makers perform on

laboratory-based linking tasks. For example,

Santtila et al. (2004b) examined the performance

of experienced car crime investigators, experi-

enced general investigators, novice general

investigators, and naive participants on a mock

linking task using car crime data. They found

that, while investigators were significantly more
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accurate than naive participants, there were no

differences between the different types of inves-

tigators in terms of their linking accuracy, with

each group identifying about half of all possible

links (although experienced car crime investiga-

tors did rely on significantly less information

than every other group to make their decisions).

The reasons why participants in these types of

studies experience problems with identifying

crime linkages are still not well understood, but

they likely have to do with difficulties in

selecting appropriate linking cues and in ade-

quately processing this information (Bennell

et al. 2010). It may also be the case that partic-

ipants who have been examined in these types of

studies lacked the necessary training or experi-

ence in linkage analysis to perform well on the

tasks or that the tasks themselves were inappro-

priately designed.

The Development of Computerized

Linking Algorithms

In contrast to the research just described, studies

have also explored whether more “mechanical”

approaches can be used to identify crime link-

ages, which is potentially important given the

problems that people seem to encounter when

faced with this task. In addition to various sta-

tistical approaches that have been examined

(e.g., Bennell and Canter 2002), a variety of

computer algorithms have also been tested

(e.g., Yokota and Watanabe 2002). Studies indi-

cate that these algorithms have the potential to

automatically link crimes, sometimes with

a high degree of accuracy, and that these pro-

cedures are associated with a number of advan-

tages over other, more subjective, procedures.

For example, some of the tested algorithms can

weight behavioral similarity scores between

crimes, such that information which is more

prone to errors is given less weight (Brown and

Hagen 2002). While it is still too early to make

recommendations for how these computer algo-

rithms (or similar tools) should be used in inves-

tigative settings, they may be able to effectively

support the decisions currently being made by

linkage analysts.
Examining Design Decisions from Previous

Linking Studies

Finally, much of the research being conducted

recently examines the impact of potentially prob-

lematic design decisions that have been made in

previous studies. For example, most studies

conducted on linkage analysis have relied on

samples of solved serial crimes because, in

order to determine linking accuracy, researchers

need to know which crimes in their sample are

actually linked. While this makes sense, design-

ing studies in this way can bias results if the

sampled crimes were originally linked and solved

because they were characterized by highly simi-

lar or distinct MOs (Bennell and Canter 2002). If

that were the case, levels of accuracy reported in

these studies may overestimate what is actually

possible when linkage analysis is applied to

unsolved crimes. Fortunately, recent research

that has examined linking accuracy for crimes

first linked by MO versus DNA has indicated

that similar levels of accuracy are observed,

suggesting that there may be no need to worry

about previous results (Woodhams and

Labuschagne 2012). Similar attempts have been

made to explore the impact of other design deci-

sions, such as the common but questionable

practice in most linking studies of excluding

non-serial offenses from samples.
Remaining Challenges

Despite the growth in studies that has occurred

over the last decade, challenges still remain, both

for researchers working in this area and for prac-

titioners who conduct linkage analysis.

Dealing with Problematic Data

Some of the most difficult challenges faced by

both researchers and practitioners relate to issues

around data quality (Burrell and Bull 2011;

Woodhams et al. 2007). In both research and

practice, linking decisions tend to be based on

certain sources of data – typically victim state-

ments or crime reports – that can be highly

problematic. For example, with respect to victim
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statements, victims can forget what occurred dur-

ing a crime, they can be reluctant to talk about

certain events, and reports of what they say can be

distorted by the police (Alison et al. 2001). Crime

reports, on the other hand, are often plagued with

missing data, and certain pieces of information

contained within them can be highly unreliable

(e.g., the time that a burglary occurred). Any

research results that emerge from such data

sources, or any linkage decisions that are based

on them, must obviously be viewed with caution,

though improvements to data coding and record-

ing protocols can improve the situation.

This type of data can also be very limited with

respect to what it reveals about offenders and the

crimes they commit, which can prevent, or at

least hinder, useful lines of research or inquiry.

For example, in other research contexts where

high-quality data can be collected, it has been

discovered that individual differences in

noncriminal behavior are more stable across

“psychologically similar” situations (e.g., Shoda

et al. 1994). This is clearly an important finding

that might have relevance to the linking context.

Unfortunately, despite the efforts by some (e.g.,

Woodhams et al. 2008), it is difficult to examine

these issues within the investigative context. It is

typically not possible to observe crimes taking

place, and data sources like victim statements do

not tend to include detailed information about

situational factors. This prevents researchers

from examining potentially interesting (and use-

ful) issues. For the linkage analyst, such problems

limit their ability to understand how situations

influence offenders and to interpret the meaning

or significance of specific behaviors, which is

often necessary to accurately link crimes.

Conducting (and Getting Access to)

Valid Research

A related challenge for researchers in this area is

to conduct studies which produce results that

generalize to real investigations (i.e., externally

valid studies). The challenge for practitioners is

to make sound linking decisions in the absence of

externally valid linking research. The primary

issue for researchers is that attempts to improve
the external validity of their studies can some-

times make the research more challenging to

conduct. For example, in order to increase the

validity of studies concerned with linking accu-

racy, researchers might want to include serial and

non-serial crimes in their samples, rely on serial

crimes that have been linked initially byDNA, and

include every crime from each offender’s series.

The problem is that it is difficult, though not

impossible (e.g., Woodhams and Labuschagne

2012), to get access to such data. Unfortunately,

the further studies stray away from these sorts of

samples, the more the generalizability of results

will become a serious concern.

Given these issues, practitioners often face

challenges in applying existing research to linking

tasks.While the sorts of sampling issues described

above are certainly part of the problem, there are

additional (potentially more serious) issues that

need to be addressed. Indeed, some practitioners

argue that much of what is studied by researchers

in this area is largely irrelevant for decisions that

analysts routinely have to make, leading to calls

for research that is more pragmatic in nature

(Alison and Rainbow 2011). For example, most

research to date has examined proactive linking,

where large samples are searched, crime linkages

are established, and accuracy is determined. How-

ever, analysts often encounter reactive tasks where

they are asked to determine whether a set of

offenses, thought to be connected by an investiga-

tor, are likely to be linked (Rainbow in press). At

best, research on proactive linking tasks is relevant

here and researchers have simply not made this

clear. At worst, a large body of research that has

been conducted is of little use in assisting analysts

on common tasks that they encounter.

Withstanding Legal Scrutiny

Increasingly, linkage analysis is finding its way

into court when questions are raised about

whether a defendant is responsible for multiple

crimes (Labuschagne 2006). This presents chal-

lenges for both researchers and practitioners.

While practitioners will likely be the ones

presenting at trial, for their testimony to be admit-

ted in many jurisdictions good linking studies
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will be required. Indeed, although standards of

admissibility differ across jurisdictions, at least

some rely on criteria that relate directly to

research. For example, beyond having to estab-

lish expertise and demonstrate that testimony is

relevant and useful (i.e., goes beyond the com-

mon understanding of the judge or juror), if one

were to apply the Daubert criteria from the USA

to any sort of linkage analysis, issues related to its

reliability would also come up (Woodhams et al.

2007). Questions about the testability of the

linking assumptions would likely be asked, in

addition to other research-related questions per-

tinent to this issue (e.g., have the assumptions

been tested, have the results of those tests been

adequately published). It is doubtful that all the

Daubert criteria would be met at the moment

(Woodhams et al. 2007). Whether they are in

the future will depend, to some extent, on the

type of research that is conducted and published.

In this way, researchers have a role to play in

developing research that can allow linkage anal-

ysis to withstand legal scrutiny.

For practitioners, there are two issues they

could potentially speak to at trial – behavioral

similarities that exist across the crimes in ques-

tion and/or how peculiar (distinct) the similar

behaviors actually are (Ormerod 1999). As just

discussed, the primary challenge for practitioners

will be getting their evidence admitted. Useful-

ness might prove to be a controversial issue.

Despite evidence to the contrary in some juris-

dictions (e.g., Labuschagne 2006), it is debatable

whether testimony related to similarities would

be commonly heard by the courts given that

jurors and judges can arguably perceive similar-

ity for themselves (Ormerod 1999). However,

evidence related to distinctiveness might be

viewed as more useful. Issues of reliability

could also be contentious. The practitioner will

have to clearly demonstrate that distinctiveness

exists and convince the court that their testimony

is sound. Currently, there appears to be no stan-

dard (i.e., commonly accepted) protocol for mea-

suring distinctiveness, and there is insufficient

published research on this particular topic, espe-

cially as it relates to reactive linking tasks. While

the increased use of crime linkage systems, such
as ViCLAS, will assist in establishing base rates

of behavior, the reliability of the data contained

within these systems will have to be confirmed.
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Overview

The role of space and place has a long tradition in

American criminology largely germinating from

the ground-breaking research of Shaw and

McKay (1942). Yet by the 1960s and 1970s,

criminological attention had turned almost

wholly to individual-level causes of crime. Over

the past three decades, however, researchers have

rediscovered the central role of communities in

the causation and control of crime. Like people,

communities have a criminal history or “criminal

career”; they experience relatively more or less

criminal activity than both other places in the city

and compared to their own levels at earlier

periods in time. To the extent that the natural

history of a community affects its current crime

rates, its reputation for violence, and its projected

levels and patterns of crime and violence in the

future, the idea that a community may follow

a specific type of trajectory, or “career” may be

more theoretically useful to criminologists than

are cross-sectional or static patterns across space.

This entry describes the theoretical foundations

of the literature on longitudinal crime trends at

http://dx.doi.org/10.1007/978-1-4614-5690-2_475
http://dx.doi.org/10.1007/978-1-4614-5690-2_475
http://dx.doi.org/10.1007/978-1-4614-5690-2_100384
http://dx.doi.org/10.1007/978-1-4614-5690-2_100441
http://dx.doi.org/10.1007/978-1-4614-5690-2_100441
http://dx.doi.org/10.1007/978-1-4614-5690-2_100723
http://dx.doi.org/10.1007/978-1-4614-5690-2_100729
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places, provides an abbreviated overview of var-

ious methodological approaches to modeling

community crime trajectories, elaborates on

some key findings, considers the conceptual

implications of the unit-of-analysis (or what is

meant by “place”), and ends with a discussion

of both thorny issues and future directions for

research.
Introduction

If it is true that the whole is greater than the sum

of its parts, then a key to the success of any social

group is its ability to build and sustain a sense of

community – to generate a capacity for realizing

the shared interests, actions, and fortunes of its

members (Sampson and Groves 1989). The crim-

inological literature on space and place primarily

is concerned with investigating how one’s resi-

dential environment either creates vulnerabilities

to risk of victimization or provides conditions

conducive to offending among the already

predisposed. Much scholarly work has identified

the risk factors associated with crime in space,

including: (1) the social and economic character-

istics related to social disorganization such as

poverty, family structure, residential mobility,

ethnic and racial heterogeneity, and urbanization

(Shaw and McKay 1942; Sampson and Groves

1989); (2) private, parochial, and public social

controls (Bursik and Grasmick 1993; Carr

2003); (3) risky terrains rife with concentrated

public housing, bus stops, liquor stores, leisure

establishments, bars, and other entertainment

venues (Caplan et al. 2011; Felson 1998; Griffiths

and Tita 2009); and (4) gang territory or drug

market locales (Tita and Ridgeway 2007),

among others. These features affect the likeli-

hood of criminal events occurring within

neighborhoods.

Until recently, however, the neighborhood-

effects literature treated local characteristics as if

they were relatively static or fixed. That is, the

presence, absence or level of various population

and land use features were used to predict the

distribution of crime across urban space. Despite

having much success in explaining cross-sectional
aggregate crime patterns, this approach fundamen-

tally ignores one of the basic lessons of the early

disorganization scholars: communities change

over time, either as a consequence or indepen-

dently of the outcome under study. For this reason,

it is important to consider the joint spatial and

temporal aspects of communities or, said differ-

ently, longitudinal crime trends at places.

In 1986, Reiss and Tonry edited a volume of

Crime and Justice: A Review of Research entitled

Communities and Crime. This volume emerged

prior to what would become a plethora of studies

on social disorganization and neighborhood

effects over the succeeding decades. In anticipa-

tion of this scholarly interest, the authors of

Communities and Crime prepared thoughtful and

important essays on the dynamics of crime across

urban space, focusing on issues of stability,

change, and community careers in delinquency,

crime, and violence (Reiss and Tonry 1986).

Unfortunately, their call for attention to the

dynamics of community crime trends went largely

unheralded. While the neighborhood-effects liter-

ature mushroomed (Sampson et al. 2002), it

remained predominantly targeted at difference in

crime across space rather than changes in crime at

places over time. Criminologists are certainly

much better prepared to discuss the role of com-

munities in crime causation as a consequence of

the neighborhood-effects literature, but our under-

standing of how crime changes over time across

place remains in its infancy.

The remainder of this entry is organized as

follows. The first section describes the central

theoretical arguments for explaining the dynam-

ics of crime in space. In the second section, three

commonmethodologies that have been employed

to capture crime trends in empirical models are

briefly outlined. The third section provides

a short review of the literature on community

trends in delinquency, crime, and violence.

This is followed by a section that problematizes

the plethora of “places” operationalized by

researchers. Finally, the entry ends with a

consideration of a number of data problems

confronting scholars of neighborhoods and

crime and touches upon anticipated directions of

future research.
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Theoretical Fundamentals

It was at the Chicago School that Clifford Shaw

and Henry D. McKay first studied the distribution

of delinquency across the city and pioneered one

of the most important ideas in criminology of the

twentieth century. In brief, Shaw and McKay

(1942) observed that neighborhoods in the tran-

sitional zone – or in neighborhoods contiguous to

but immediately outside of the central city –

repeatedly represented the highest rates of juve-

nile delinquency over more than three decades

(1900–1933), irrespective of the particular ethnic

group residing in these places at any given period.

In effect, then, rates of delinquency must be

explained as a consequence of the conditions of

the community rather than the personal charac-

teristics of the persons who reside there. This

finding, which undermines the premise that spe-

cific individuals or groups have an inherent pre-

disposition toward antisocial behavior, was

possible precisely because Shaw and McKay

(1942) found stability in delinquency rates over

a period in which extensive population change

took place. It was the longitudinal nature of their

research, in particular, that set the stage for this

key theoretical breakthrough.

Despite its import, the heyday of social disor-

ganization gave way as scholars turned toward

individual-level explanations for offending

behavior by the late 1950s and certainly the

1960s. A quarter of a century later, however,

interest in places and crime trends reemerged.

For example, Scheuerman and Kobrin (1986)

explored the concept of stability and change in

the crime rates of dangerous communities in Los

Angeles and, in doing so, introduced the idea that

communities have “careers” in crime in much the

same way that individuals do. Specifically, they

found that high-crime neighborhoods followed

three distinct trends over two decades: emerging,

transitional, and enduring. Moreover, the rela-

tionship between neighborhood deterioration

and crime is a reciprocal one, with deterioration

preceding initial spikes in crime but prompting

additional deterioration once crime rates have

reached high and stable levels. Scheuerman and

Kobrin were focused on changes in social,
economic, and family population characteristics

of communities whereas bothWilson and Kelling

(1982) and Skogan (1990) considered the

potential reciprocity between crime and signs of

neighborhood incivilities including social

(panhandling, public intoxication, etc.) and phys-

ical (graffiti, broken windows, etc.) forms of dis-

order. According to this logic, places that appear

to be uncared for by neighborhood residents and

places that are void of private, parochial, and

public controls are vulnerable to criminal inva-

sion. The “spiral of decline” that ensues is inher-

ently a temporal process (Skogan 1990).

While not focused specifically on the commu-

nities and crime question at its inception, it is

noteworthy that Cohen and Felson’s (1979)

Routine Activity theory also centers on how

large-scale social changes influence the dynamics

of crime over time. The routine activities of

everyday life, including the work and home activ-

ities that shape the tempo, timing, and guardian-

ship capabilities of communities, help to explain

aggregate crime trends. At its core, then,

place-based crime trends are a reflection of

broad social and economic transformations that

can be tracked and modeled over time. Like

social disorganization theory, the central premise

of routine activities theory is rooted in an exam-

ination of crime rate trends in places, rather than

static or cross-sectional levels.
Methodological Diversity

A series of methodological innovations make

examining crime trends at places possible. Some

of the first studies focused on stability and vola-

tility in community crime relied on cross-lagged

correlations or residual change scores to decom-

pose the degree of change between t and t-1 that

could not have been predicted on the basis of

levels at time t-1 (Bursik 1986). For example,

Bursik (1986) compares change score models to

cross-sectional models predicting community

delinquency rates in Chicago at each decade

between 1930 and 1970. These comparisons

lead him to conclude that, “without testing the

assumption of stability, ecological models will
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not only have a limited degree of theoretical

power, but they will have an interpretive frame-

work that is generally unrelated to the dynamics

of modern urban areas” (Bursik 1986, p. 59). That

is, static models ignore both expected and unex-

pected ecological changes that are entirely con-

sistent with dominant theoretical explanations for

community crime rates. A key limitation of these

early methodological approaches is that they are

“relatively cumbersome when multiple waves of

data are analyzed and, for this reason, applica-

tions of such techniques have generally focused

on a series of two-wave trends, providing

a truncated sense of neighborhood change”

(Kubrin and Herting 2003, p. 332).

More recent approaches to modeling neigh-

borhood change and associated trends in crime

rates utilize growth-curve modeling and/or semi-

parametric group-based trajectory procedures.

Growth-curve regression models take advantage

of information about the individual slopes of each

geographical unit-of-analysis under study to pre-

dict how various independent variables affect

changes or trends in the dependent variable

(Kubrin and Herting 2003; Braga et al. 2010,

2011). The advantage of such an approach is

related to the fact that no trend information is

lost in the estimation of the models. Alterna-

tively, some scholars have exploited the capacity

of Nagin’s (1999) semi-parametric group-based

trajectory procedure to reduce the temporal

homicide rates of N census tracts, street seg-

ments, or other places into a smaller number of

latent classes or groups exhibiting similar vio-

lence levels and following like-trends over some

period of time (Griffiths and Chavez 2004; Groff

et al. 2010; Weisburd et al. 2004). The resulting

number and shapes of place-based homicide tra-

jectories ostensibly capture the various types of

place-based “criminal careers.”
Key Findings

This section provides a brief (and, of necessity,

incomplete) overview of a few of the key findings

in the longitudinal crime trends at places litera-

ture. Much of the research focused on crime
trends across place has modeled longitudinal

homicide rates – sometimes disaggregating by

victim-offender relationship, motive, or weapon

type – in part due to data availability and quality

issues (Griffiths and Chavez 2004; Jennings and

Piquero 2008; Kubrin and Herting 2003; Stults

2010). For example, in using growth-curve

models to capture-distinctive trends in general

altercation, felony, and domestic homicide trends

in St. Louis neighborhoods, Kubrin and Herting

(2003) find that disaggregation of homicide type

is imperative as neighborhoods vary in temporal

trends by homicide type. In particular, various

aspects of neighborhood structure are related to

both the amount but also the nature of neighbor-

hood homicide. Griffiths and Chavez (2004) like-

wise demonstrate that Chicago neighborhoods

exhibiting a high and increasing gun homicide

trend between 1980 and 1995 have marked

unobserved heterogeneity in their criminal

careers (i.e., in their total homicide trajectories).

Some of these neighborhoods are characterized

by a high and unstable homicide trajectory driv-

ing citywide trends over the period, as one might

expect. Yet four times as many neighborhoods

following a high and increasing gun homicide

trend are characterized by a moderate and rela-

tively stable total homicide career over the same

period, relative to other neighborhoods in the

city. Cumulatively, these studies provide sub-

stantial evidence that place-based patterns in

homicide type reveal considerable variability

and instability both over time and across space.

Research at the county-level also illustrates

the importance of place in understanding temporal

homicide patterns. Jennings and Piquero (2008)

show, for example, that rural counties are signifi-

cantly more likely to exhibit non-declining inti-

mate-partner homicide trends between 1980 and

1999, compared to their urban counterparts. And

McCall et al. (2011) have recently extended this

literature to examine temporal changes in the

homicide rates of US cities over 30 years. Not

only are cities distinguished by multiple and var-

ied homicide trajectories, but disadvantage and

other characteristics associated with social disor-

ganization more generally (McCall et al. 2011; see

also Land et al. 1990) predict membership in the
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consistentlymore violent city groupings compared

to those cities that are members of the lower and

more stable latent classes.

The literature on longitudinal crime trends at

places is not limited to homicide research. For

example, Weisburd et al. (2004) find that a very

small group of street segments in Seattle are

responsible for generating volatility in the city-

wide pattern of total criminal incident reports to

police, as the vast majority of street segments

follow relatively stable trends between 1989 and

2002. Studies employing trajectory or growth-

curve models for crime trends at places have

also measured juvenile arrests (Weisburd et al.

2009), robbery rates (Braga et al. 2011), and

disorder (Yang 2010), among others. The bulk

of the literature on trends in all types of criminal

events at most aggregate micro (e.g., street seg-

ment, face block, intersection, etc.) and macro

(e.g., census tracts, cities, counties, etc.) units-

of-analysis has repeatedly shown that very few

places are responsible for high rates of crime and

violence, that these places tend toward volatility

rather than stability in trends over time, and that

the nature of the events under study (e.g., gun

violence, intimate versus non-partner victim-

offender relationship, age of offender, etc.) affect

levels, trends, and the distribution of incidents

both across places and over time.
A Plethora of “Places”

The neighborhood-effects literature is rightfully

concerned with what geographers call the Modi-

fiable Areal Unit Problem – or the extent to which

the unit-of-analysis used by the researcher as an

operationalization of neighborhoods influences

the findings of the study (Openshaw and Taylor

1979). Scholars interested in understanding

neighborhood levels and changes in violence

have tended to use census tracts as an approxi-

mation of neighborhoods (Griffiths and

Chavez 2004; Hipp 2007; see Fagan 2008)

while those focused on the emergence and stabil-

ity of hot spots in micro-places have elected to

use even smaller aggregates, such as street

segments or block faces (Braga et al. 2010;
Weisburd et al. 2004, 2010). Any unit-of-analysis

is associated with both advantages and disadvan-

tages, some of which are related to data availabil-

ity (particularly over time), the spatial units at

which policing agencies release information on

criminal incidents within their jurisdictions,

census units required to access structural charac-

teristics of place, and size of the residential pop-

ulation or daily population flows into and out of

the physical space.

One consideration in selecting the geographi-

cal unit of analysis is the extent to which the

findings at one level are either robust across

levels of analyses or almost wholly dependent

upon the researchers’ definition of place

(Hipp 2007). The problem is this: while findings

that can be replicated at multiple aggregate units

are arguably more robust than findings which vary

across aggregations, robustness across units that

bear little relation to one another or to what we

mean by “neighborhood” suggests that the concept

of neighborhood is relatively unimportant. It is not

the extent to which the same findings can be rep-

licated at different operationalizations that should

matter, so much as the fit between the operationa-

lization of neighborhoods in empirical research

and neighborhoods on-the-ground, as identified

and understood by residents.

The longitudinal crime trends at places litera-

ture is among the most open to the use of

extremely varied aggregate units. This is, in

part, because not all research in this area is

concerned with neighborhood crime trends.

Specifically, Braga and Weisburd (2010, p. 2)

note that “micro-places” are “specific locations

within the larger environments of communities

and neighborhoods. . .[] sometimes defined as

buildings or addresses, sometimes as block

faces or street segments, and sometimes as clus-

ters of addresses, block faces, or street seg-

ments.” It is in these micro-units that crime “hot

spots” emerge. St. Jean (2007) makes the same

point in his ethnographic study of a high-crime

neighborhood in Chicago. He finds that very few

streets within this community are the sites of

crime and violence. The same result is found by

Groff and colleagues (2010) in their quantitative

study of street segments in Seattle, Washington.



L 2958 Longitudinal Crime Trends at Places
In this case, Groff et al. (2010) establish that there

is considerable variability in the 16-year crime

trajectories of street segments that are adjacent to

one another; consequently, they argue that this

heterogeneity in the criminal careers of very

small geographic units which are situated in

close spatial proximity reflects “the importance

of looking at the micro level” (Groff et al. 2010,

p. 26).

The openness of scholars in the longitudinal

crime trends at places literature to using various

different spatial aggregation of the unit-of-

analysis generates a great deal of information

about how crime is situated both in space and

over time. Both the hot spots and the neighborhood

crime literatures have benefitted from consider-

ation of the size and shape of “places.’ At the

same time, the opportunity to cherry-pick the

size of the unit under studymay necessitate careful

theoretical unpacking. For example, how many

street segments comprise a neighborhood? How

is living beside a street segment following a high-

crime trajectory different from living far away

from one or any? Are any of the census classifica-

tions (e.g., tracts, blocks, etc.) reasonable proxies

for neighborhoods? Does the concept of neighbor-

hood really matter? What do we mean by “place”

and how do places of varying sizes, shapes, and

histories change the empirical picture?
Methodological Considerations and
Future Directions

The longitudinal-crime-trends-at-places litera-

ture is an exciting field of study that remains

largely in its infancy. As a consequence, scholars

who study crime trends at places face difficulties

related not only to the theoretical issues associ-

ated with defining places but also to methodolog-

ical complications. A continual challenge is the

availability of appropriate spatial and longitudi-

nal data. For example, to predict changes in crime

trends at places, scholars require data capturing

changes in the various independent variables that

are associated with aggregate levels of crime. The

most widely accessible and most commonly used
data on the social and economic conditions of

place are compiled by the United States Census,

which are available only on a decennial basis for

most areas of the country. Land use and other

characteristics of place not drawn from the

Census can be coded to more fully specify quan-

titative models predicting crime trends. The prob-

lem these scholars face, however, is in explaining

changes in crime as a consequence of risk factors

in the setting (e.g., bars, leisure establishments,

public housing) that remain relatively static over

5, 7, or even 10 years. In essence, researchers

need to distinguish the “vulnerability” to crime

created by these relatively stable criminogenic

environmental conditions from “exposure” to

crime, captured in unstable local crime trends

(Caplan and Kennedy 2011).

In order for researchers to better model and

specify how vulnerabilities in the form of local

criminogenic conditions can result in different

rates of exposure (or changes in crime over

time), the gap between theory and data must be

addressed. In particular, future researchers need

to develop and collect more dynamic indicators

of place-based crime and associated behaviors,

social and demographic characteristics, land

use, and other temporal aspects of place.

Researchers need to consider innovative sources

of data and more refined measures of key charac-

teristics of places.

Greater attention should also be focused on

measuring the intervening mechanisms which

link risk and place, and which underlie the process

of change in crime at places. Recent research on

crime and place has identified a number of poten-

tial avenues to consider, such as social capital,

collective efficacy, formal and informal social con-

trol, culture, and social isolation, among others.

A renewed focus on intervening mechanisms

requires that researchers integrate spatial and tem-

poral data on these dynamics as a function of place.

While developing innovativeways of substantively

measuring intervening mechanisms is important,

future research must also better specify the proper

time lags for capturing change over time, as well as

the reciprocal effects of patterns of crime, place-

based characteristics, and interveningmechanisms.
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Finally, future research needs to consider how

the unique spatial characteristics of place create

important considerations for change over time.

While much of the focus on the dynamics of

longitudinal trends in crime at places has centered

on temporal change, we must not forget about

space. A focus on space means that researchers

must aim for a substantive understanding of the

environment which surrounds a place, both

socially and physically. Researchers need to con-

sider how external factors may influence trajecto-

ries of crime and other place-based characteristics.

The characteristics of proximate places may

directly and indirectly influence levels and

changes in crime. Future research should assess

the interrelationship between internal rates and

changes in both crime and place-based character-

istics as well as external (environmental) factors.

External influences include, but are not limited to,

the structural and demographic characteristics of

proximate places, as well as larger economic and

political factors. Places may be influenced by their

immediate neighbors, local law enforcement,

political and economic policies, and decisions

which occur well beyond the boundaries of a par-

ticular place. Focused attention toward these the-

oretical and methodological issues will further

develop our collective understanding of the mean-

ing of space, place, and time in the criminological

literature.
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Overview

The purpose of this entry is to “take stock” of the

important contributions of longitudinal studies in

the field of criminology. First, classic longitudinal

studies in criminology are reviewed. Second, the

authors review key findings from the major con-

temporary longitudinal studies that focus on the

development of crime and delinquency. Third,

there are numerous longitudinal studies that

have a broader focus but have important provided

important insight into crime and delinquency;

thus, some of the contributions of these studies

are examined. To conclude, potential avenues for

future research are suggested.
Introduction

Core issues that capture the imagination of crim-

inologists, such as identifying the antecedents of

criminal behavior or why some individuals desist

from crime while others continue criminal life-

styles, are issues which require longitudinal data

to disentangle. Sheldon and Eleanor Glueck

conducted a series of seminal studies (1950) that

demonstrated that long-term follow-ups studies

were both feasible and valuable to the study of

crime and delinquency. Since then, there have

been specific calls for more longitudinal studies
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(e.g., Farrington et al. 1986) and recently, there

has been considerable growth in both number and

quality of longitudinal studies of crime and delin-

quency. These studies are integral in shaping how

the study of crime has been advanced.

Longitudinal, or panel, data consists of

repeated observations on the same units of anal-

ysis over time, offering many advantages over

cross-sectional data. Some of these advantages

include having a better precision of the sequence

of events timing and measurement; studying intra-

individual change; and disentangling direct and

indirect causal chains of analyses (Thornberry

and Krohn 2003). Despite the vast potential,

many early researchers who had access to longi-

tudinal data did not take advantage of this potential

and analyzed their data as though it were cross

sectional (Farrington et al. 1986). The growth in

the number of studies that use longitudinal data in

recent years can be attributed to a number of

factors including methodological and analytical

advances especially developed for panel data. Fur-

ther, many of the contemporary studies in crimi-

nology were initiated in the 1980s with cohorts

born in the 1970s. Thus, these data are just now

coming to into fruition. Undoubtedly, the use of

longitudinal data has advanced the field of crimi-

nology both in terms of theory and policy (this,

however, is not without controversy).

The purpose of this entry is to “take stock” of

the important contributions of longitudinal

studies in the field of criminology. Given the

abundance of studies, however, this is not a

straightforward task. Past reviews of longitudinal

research have broadly consisted of two

approaches. Some reviews of the literature have

discussed key findings of each study (e.g.,

Thornberry and Krohn 2003), while other

reviews choose key topics and summarize the

findings across studies (e.g., Farrington 2003).

The authors approach the topic by using both

approaches. First, the classic longitudinal studies

in criminology are reviewed. These studies are

important in that they provided a springboard

both methodologically and theoretically in which

contemporary researchers could be inspired.

Second, the key findings from the major contem-

porary longitudinal studies (that focus on the
development of crime and delinquency) are exam-

ined. Some of these studies are still ongoing and

scholars are just beginning towitness the returns to

these data. Third, there are numerous longitudinal

studies that have a broader focus, such as the

National Longitudinal Survey of Youth, but

include crime and delinquencymeasures. The con-

tributions of these studies are reviewed. Finally,

this entry concludes by suggesting potential ave-

nues for future research.
Classic Longitudinal Studies

Classic longitudinal studies are characterized by

the following of one cohort over time. Informa-

tion was often collected through official records

on a number of important factors such as family

life, school, employment, police contacts, and

court dispositions. Records would be collected

over a number of times. By following one cohort

however, potential problems such age, period,

and cohort effects can arise (see Farrington

et al. 1986). Another criticism is that early

researchers did not pay attention to the exact

timing of specific events so that causal mecha-

nisms can be established (see Farrington 1988).

Although single cohort designs are criticized, it is

important to spend some time looking at some of

the seminal works in the study of the develop-

ment of crime and delinquency.

Sheldon and Eleanor Glueck are considered

the pioneers of longitudinal research in crime

and delinquency. The Gluecks’ study consisted

of 500 delinquent boys (recruited at ages 7–11)

living in the Boston area. Each delinquent was

matched with a nondelinquent by age, family

background, general intelligence, ethnicity, and

residence in an under-privileged neighborhood

(Glueck and Glueck 1950). The Gluecks’ inquiry

fell into five main categories: family and personal

background, body types, health, intelligence,

and temperament and character. The major

contribution of the Gluecks’ was their discovery

that factors relating to temperament and family

characteristics played an important role in later

delinquency, and emphasized early detection and

prevention.
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Another reason why the Gluecks’ study is one

of the most important longitudinal inquiries is

because of the highly influential work of Robert

Sampson and John Laub (1993). Sampson and

Laub reanalyzed the Glueck data using modern

analytic techniques and formulated their age-

graded theory of informal social control, which

posits that informal social bonds can be an impor-

tant factor in continuity in and desistance from

crime. In 2003, Laub and Sampson conducted

a follow-up study of the original participants of

the study. In addition to following up with official

records of all the original participants, they

conducted in-depth interviews with 50 of

the men who were in their 70s at the time of

follow-up. This makes their study the longest

follow-up study in criminology. A number of

important contributions have stemmed from

Sampson and Laub’s work including insight into

the mechanisms of desistance and turning points,

which include importance of marriage, work, and

military service.

The Cambridge Study in Delinquency Devel-

opment is a prospective study composed of

a sample of 411 boys from South London who

were aged 8 or 9 between 1961 and 1962. The

goal of the original Cambridge study was to test

several hypotheses about delinquency: first was

to describe development of delinquent and crim-

inal behavior; to assess the efficacy of prediction;

and to explain why or why not it continued

to adulthood. The investigators examined

socioeconomic conditions, schooling, friendship,

parent–child relationships, extracurricular activi-

ties, school records, and criminal records. They

also performed psychological tests to determine

the causes of crime and delinquency. The impor-

tance of this study is that there have since been

follow-up studies of the men up to the age of 48.

Few studies have followed as many subjects for

as long as the Cambridge study. Researchers are

still analyzing data from the Cambridge Study to

assess important criminological puzzles.

Another seminal longitudinal study is the Phil-

adelphia Birth Cohort, collected by Wolfgang

et al. (1972), which has been described as “one

of the turning points in criminological research in

the United States” (Laub 2004). The study is
composed of two birth cohorts, 1945 and 1958.

The 1945 cohort consisted of males who resided

in Philadelphia from 10 years (most from birth)

to at least 18 years old, and contains almost

10,000 cases. Information contained in school

records, police records, and dispositions from

juvenile and criminal court records was used to

provide important descriptive information and

also to allow the researchers to predict offending

behavior. Since 1968, Wolfgang et al. were able

to follow up and conduct interviews with 567 of

the original sample from 1945. The follow-up

consisted of questions pertaining to offenses in

which the participants were not arrested for. The

1958 cohort study was a replication of the 1945

study to assess whether there were any cohort

effects. The 1958 cohort was much larger, over

28,000 subjects and resulted in substantively

comparable findings.

The most important contribution of Wolfgang

et al.’s study is their identification of the “chronic

offender,” which they identified as boys with four

or more offenses. They found that the chronic

offenders consisted of 18 % of the delinquents

but were responsible for over half of all the

offenses. Further, the Wolfgang et al. (1972)

study found that the probability of committing

an offense increased with each successive offense

committed. That is, the probability of committing

a second offense after the first was about 50 %,

the third after the second was about 79 %, and

about 80 % thereafter. In fact, Wolfgang et al.

(1972) have been credited as being the seed of the

criminal career paradigm (Piquero et al. 2007).

The notion of the chronic offender and methods

to prospectively identify such individuals still

captures the interest of scholars today.

Other classic studies have also provided

a foundation for the study of criminal careers.

For example, Blumstein et al. (1985) were able

to prospectively identify chronic offenders based

on low IQ, poor parent–child rearing, convicted

parents, conduct, and other behavioral problems

among a London cohort. Other scholars have also

argued that factors such as parent–child rearing

and early signs of aggression can be predictive of

later delinquency. Robins (1978) showed that

there is continuity in antisocial behavior and
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offending. These studies support the famous

“Robin’s Paradox,” which argues that “antisocial

behavior virtually requires childhood antisocial

behavior; yet most antisocial children do not

become antisocial adults” (p. 611). Horney and

Marshall (1991) focused on the reliability of life

event calendars and emphasized the importance

of short-term within-individual variability. Other

issues such as work and crime have been made

possible through longitudinal studies such as

the National Supported Demonstration Work

Project. Lyle Shannon also added to criminal

career work by following three cohorts from

Racine, Wisconsin.

The authors have spent time on some detail

reviewing several classic longitudinal studies in

the hopes of illustrating the innovative and crea-

tive nature of early longitudinal research. These

studies provide a foundation in which contempo-

rary researchers are able to refine research

designs and move toward a better understanding

of the development of crime and delinquency.

Indeed, scholars today are still using classic lon-

gitudinal studies to provide commentary on new

questions (e.g., the next section turns to contem-

porary longitudinal studies. In reviewing these

studies, the authors take a slightly different

approach and use the key findings from the past

20 years of longitudinal research as a guide.
Contemporary Longitudinal Studies

The contemporary longitudinal studies reviewed

in this entry are more eclectic than the classic

studies. They are, however, often larger-scale

studies with various methodological improve-

ments over classic studies. For example, rather

than one cohort, many of them employ “acceler-

ated cohort” designs, which tracks several

cohorts over a shorter period of time while others

follow subjects who are closely clustered in age.

Many are also conducted at multiple sites. Krohn

and Thornberry (2008) identify three main

purposes of contemporary longitudinal studies.

The primary purpose is to describe delinquent

and criminal careers. The second purpose is

to identify causal mechanisms of delinquent
behavior. The third purpose is to identify the

consequences of delinquent/criminal behavior.

To be sure, different longitudinal studies have

different emphases. For example, some may

focus on structural characteristics while others

focus on biological factors. There are dozens

of studies that can be considered contemporary

longitudinal studies, with many still ongoing.

These studies have been conducted across

various samples and throughout numerous

countries. The burgeoning of information makes

the task of reviewing contemporary longitudinal

studies challenging. Thus, as an organizing

framework, the authors identified five key

findings gleaned from longitudinal studies in

criminology over the past several decades. The

five findings include: problem behavior begins

early; parents, school, peers, and social structure

remain consistent risk factors; there is often

co-occurrence of problem behaviors and

delinquency; there is a substantial amount of

continuity in crime and delinquency; and there

is also a considerable amount of change. Each

will be reviewed in succession.

1. Problem behavior begins early

Since Wolfgang et al.’s finding of the chronic

offender, there has been great interest in identi-

fying individuals who are at high risk of becom-

ing chronic or life-course persistent individuals.

Several longitudinal studies focus on identifying

early signs of risk factors. Risk factors can be

identified prenatally or when children are very

young (before the age of 6). Scholars have

found that prenatal complications, such as expo-

sure to substances like cigarettes, alcohol, and

other drugs, interact with psychosocial and envi-

ronmental factors, such as maternal rejection,

poor parenting, neighborhood disadvantage, and

low-income, to produce a heightened risk of later

antisocial behavior.

Early childhood signs include disruptive

behavior like aggression and negative emotional-

ity (Tremblay et al. 2003). Researchers have

found that there is a moderately stable relation-

ship between early disruptive behavior and other

similar behaviors (heterotypic). Important find-

ings such as those from the Pitt-Mother and Child

Project show that very few children have an onset
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of conduct behavior before the age of 5 or 6.

Further studies suggest that the earlier a child is

identified and treated, the higher is the likelihood

of prevention. Several longitudinal studies have

been central to our understanding of early child-

hood risk factors on later delinquency. This group

of studies would include the Montreal Longitudi-

nal and Experimental Study (Tremblay et al.

2003), which tracks subjects from kindergarten

to high school and has a special focus on parent–

child relationships. The Dunedin Study is

a multidisciplinary study that follows 1,000 indi-

viduals for almost 40 years and the Longitudinal

Study of Biosocial Factors Related to Crime and

Delinquency which studies the prenatal and

child-related health of a high-risk sample of boys.

2. Important factors: parents, schools, peers,

and social structure
The previous section discussed how early child-

hood risk factors can set a child on to a path to later

delinquency. Similarly, there are factors in later

childhood and adolescence that are also indicative

of persistent delinquent behavior. In 1986, the

Office of Juvenile Justice and Delinquency Pre-

vention funded a large-scale project entitled the

Program of Research on the Causes and Correlates

of Delinquency. These projects consisted of: the

Denver Youth Study, the Pittsburgh Youth Study,

and the Rochester Youth Development study. In

a review of the findings of these and four other

large-scale longitudinal studies, Thornberry and

Krohn (2003) identified parenting, schools, peers,

and social structure as consistent factors that can

affect children’s lives. These predictors can be

taken as part of a risk factor approach or guided

by criminological theory. Nevertheless, examin-

ing these factors provides a useful approach to

reviewing longitudinal studies.

Various indicators of poor parenting have

been consistently found to be positively related

to delinquent or problem behavior. Using the

Rochester Youth Development Study, childhood

and adolescent maltreatment is linked with later

antisocial behavior. Sampson and Laub (1993)

found that parent–child attachment mediated the

relationship between poverty and delinquency.

Similarly, findings from theMontreal Longitudinal

Study suggest that healthy child-rearing practices
and supervision are crucial protective factors

against future antisocial behavior (Tremblay et al.

2003). Using data from the Cambridge Study,

scholars investigated childhood neglect and

juvenile delinquency and found that the odds of

juvenile convictionwere over four times higher for

subjects who were exposed to childhood neglect

than subjects who were not.

Children spend vast amounts of time in school,

and thus, experiences in school are an important

factor to consider in the development of delin-

quency. Low levels of intellectual ability and

academic achievement are a consistent predictor

of delinquency and other problem behaviors

(Thornberry and Krohn 2003). For example,

Raine et al. (2002) found that life-course persis-

tent offenders had lower visuomotor functioning

than other subjects. A birth cohort from Kuai was

followed and results suggest that individuals who

had below average intellectual skills had a greater

likelihood of antisocial behavior.

The relationships between delinquent peers

and one’s own delinquency have been a part of

many longitudinal studies. There is strong sup-

port for the causal role that deviant peers play.

For example, research suggests that deviant peers

provide support and opportunity for delinquent

behavior which in turn has an effect on the pat-

terns of associations an individual has. Moreover,

in mid-adolescence, selection and socialization

are important whereas in late adolescence, social-

ization is more important. New longitudinal

methods have been developed to assess the

impact of delinquent peers. Longitudinal social

network data gathered by the Netherlands Insti-

tute for the Study of Crime and Law Enforce-

ment’s School Study, a study that focuses on

social networks and the role of peers in delin-

quency. Scholars have used Simulation Investi-

gation for Empirical Network Analyses,

a method that can estimate the effects on individ-

ual changes in network ties as well as effects on

changes in individual behavior, and found that

the average delinquency of an individual’s

friends has a significant causal effect on the indi-

vidual’s behavior.

The idea of delinquent peers has extended to

inquiry into the causes and consequences of gang
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membership. Krohn and Thornberry (2008)

commented that longitudinal studies are an

“ideal design for investigating the impact of

gang membership on life-course development”

(p. 130). For example, the Seattle Social Devel-

opment Project is an example of a longitudinal

study that looks at the development of both pos-

itive and problem behaviors among adolescents

and young adults. Researchers using data from

the study found that youth who are gang members

more often commit property and violent offenses.

Since Shaw’s work on juvenile delinquency

prevention in the 1930s in Chicago and the

founding of the Chicago Area Project, structural

factors have been an important part in investigat-

ing the development of delinquent behavior.

Shaw and McKay’s (1942) seminal work on

social disorganization pointed to community fac-

tors such as poverty, population mobility, and

population heterogeneity as correlates of delin-

quency. Several contemporary studies have also

incorporated structural factors in their design. For

example, the Project on Human Development in

Chicago Neighborhoods (PHDCN) is an interdis-

ciplinary study which assesses families, schools,

and neighborhoods affect child and adolescent

development. The PHDCN has two components:

a neighborhood level component and an individ-

ual level component. Researchers using the

PHDCN have provided important insight into

the dynamics of the mediating effects of social

control on neighborhood disadvantage (Sampson

and Morenoff 2006). The Denver Youth Study

also integrated high-risk neighborhoods as an

integral part of the study.

3. Co-occurrence of problem behaviors and
delinquency

There have been calls by prominent criminolo-

gists for the discipline to consider a broader set of

behaviors beyond crime (Sampson and Laub

1993), with the rationale that there may be an

underlying dispositional trait between crime and

other risky behaviors. Important questions such

as whether all problem behaviors, such as sub-

stance abuse, delinquency, school problems,

aggression, promiscuity, and violence, represent

one underlying syndrome and to what extent risk

factors are the same for all problem behaviors are
of central concern for developmental researchers.

Results to date suggest that this is the case.

Huizinga et al. (2000) found that individuals

with serious delinquency also are more likely to

have mental health problems. Similarly, data

from the Denver Youth Study show that there is

overlap between violent behavior and mental

health problems. Using data from the Cambridge

study, Piquero and colleagues (2011) found that

chronic offenders were more often hospitalized

and have a registered disability. Loeber et al.

(1998) looked at eight problem behaviors, includ-

ing substance use, conduct problems, physical

aggression, and depression, and found that they

were interrelated. Thus, how extensive the over-

lap between offending behavior and other prob-

lem behavior is unclear but commentary on this

topic has been consistently positive.

4. There is a significant amount of continuity

According to Farrington (2005), one of the

most widely accepted conclusions about the

development of offending is that there is a

marked continuity in antisocial behavior. That

is, there is a relative stable ordering of individuals

on some level of antisocial tendency. This impor-

tant finding has motivated scholars to investigate

what the mechanisms behind continuity are. Two

divergent explanations have dominated criminol-

ogy: state dependence and population heteroge-

neity. State dependence argues that the effects of

earlier offending have an effect on later offending

whereas population heterogeneity offers persis-

tent individual differences as an explanation to

continuity. Blokland and Nieuwbeerta (2010) use

data from the Criminal Career and Life-course

Study, which follows 4,684 Dutch offenders for

the better part of their lives, and found that both

population heterogeneity and state dependence

partially explain continuity in offending. The

more an individual offends, however, the effect

of state dependence weakens. Violent and

aggressive behavior also appears to have conti-

nuity. Farrington (1993) suggests that there is

continuity in bullying behavior – both within

and between generations. Individuals who self-

report bullying at 14 were more likely to report

bullying at age 32. Their children were also more

likely to be bullies.
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5. There is also change

Thus far, the authors have not portrayed an opti-

mistic view of the development of offending.

While there is a marked continuity in offending

and other problem behaviors, there is also a great

deal of change. Investigation into change was

sparked by Sampson and Laub’s (1993) study.

The scholars found that there are multiple path-

ways to desistance and identified four major

factors associated with change: marriage, the mil-

itary, reform school, and neighborhood change

(Laub and Sampson 2003). The study of desis-

tance remains a challenge however, because mea-

suring desistance is not straightforward. For

example, there is debate regarding the definition

of what constitutes cessation from crime and the

data are ultimately right censored. Moreover, the

methodological advancement developed has

allowed scholars to study population heterogene-

ity in developmental offending trajectories by

identifying groups of distinct trajectories.

Piquero (2008) reports over 60 studies that have

employed such group-based trajectory modeling

to study change over time.

The idea of change provides researchers with

incentive to explore the factors and mechanisms

that contribute to desistance. For example,

Hawkins et al. (1992) advocate for a risk factor

preventive approach whereby risk factors are

identified and then addressed to promote

desistance. The idea of change was the impetus

behind The Pathways to Desistance project. The

Pathways study is a large collaborative, multidis-

ciplinary project that followed 1,354 serious juve-

nile offenders aged 14–18 for 7 years after their

adjudication. The main purpose of the study is to

identify factors related to continued desistance.

General findings suggest that almost all offenders

greatly reduce their offending and longer stays in

institutions do not reduce recidivism.
Other Important Longitudinal Studies

It is important to note that the authors have based

our review primarily on panel studies that focus

on the development of crime and delinquency.

There are, however, many longitudinal studies
that have a broader focus but also include delin-

quency measures. These studies are often large in

scale and are of a representative population sam-

ple of adolescents. These studies are rich sources

of data that provides insight into many important

criminological questions that only longitudinal

studies can shed light on.

A couple of the national longitudinal surveys

commonly used in criminological research

include: the National Longitudinal Survey of

Youth (NLSY) and the National Youth Survey

(NYS). The National Longitudinal Survey of

Youth is a study of 9,000 individuals who were

born in 1980–1984 and has been used to study

issues such as education, work, and crime

(Lochner 2004). The National Youth Survey

began in 1976 and is ongoing. Parents and youth

were interviewed about both conventional and

deviant types of behavior by youths. Important

studies on drug use deterrence, labeling, and peer

influence have used the NYS.

Monitoring the Future is an annual nationally

representative survey of American high school

students. Annual follow-up questionnaires are

mailed to individuals in each graduating class

for a few years after their initial participation.

Data from Monitoring the Future has provided

insight into patterns of drug use and work

and delinquency. The National Longitudinal

Study of Adolescent-Health (Add-Health) is also

a nationally representative sample of adolescents

in grades 7–12. In addition to collecting informa-

tion on neighborhood, family, social, psycholog-

ical, health, and economic well-being, the

Add-Health collects information on the social

networks of adolescents. This has generated a

number of important studies that provide

commentary on the nature of delinquent peers.
Future Directions

The discipline of criminology owes much of its

knowledge of the development of offending to

past and current longitudinal studies. In this entry,

the authors reviewed classic studies that are the

foundation of longitudinal studies in criminology,

key findings gleaned from contemporary panel
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studies, and some of the important nationally rep-

resentative longitudinal studies on adolescent well-

being. However, it is realized that there are other

important longitudinal studies that were not

included in this entry. To this end, the authors

urge readers to explore previous syntheses of lon-

gitudinal studies (Blumstein et al. 1986; Delisi and

Piquero 2011; Farrington 1988b; Liberman 2008;

Thornberry and Krohn 2003).

Despite considerable advances made in the

study of the development in crime and delinquent

behavior over the last few decades, there are

avenues that would benefit from greater scholarly

investment. One such avenue is longitudinal

experimental designs. Despite highlighting the

value of longitudinal experimental studies over

20 years ago, Farrington (2006) was able to

only identify four longitudinal experiments

that have incorporated significant pre- and post-

developmental measures, suggesting that there is

a dearth of research that assesses the long-term

effects of interventions.

As ongoing longitudinal studies extend into

their subjects’ early adulthood, it is important to

investigate intergenerational study of crime and

delinquency. Elder (1985) noted that one of

central tenets of studying the life course is the

notion of linked lives, which refers to the inter-

action between individuals and their social world.

He argues “Each generation is bound to fateful

decisions and events in the other’s life course”

(p. 40). Issues of central concern such as conti-

nuity and change can be extended to look at

intergenerational patterns in crime and problem

behaviors. Ongoing studies such as the Rochester

Developmental Youth Survey and the Denver

Youth Study are gathering information on the

children of the participants. Preliminary results

from these studies and past studies like the Ohio

Life Course Study suggest that there is a clear

relationship between the antisocial behaviors of

parents and their children.

Finally, an important yet often neglected line of

inquiry is investigation into the processes of co-

offending. Co-offending has important implica-

tions for the development of criminal careers. For

example, co-offenders tend to be more prolific

offenders, are more likely to engage in violence,
and have longer criminal careers (McGloin and

Nguyen 2012). Indeed, greater insight into co-

offending can be important in terms of theory and

policy. In conclusion, longitudinal studies in crim-

inology have made significant strides since the

Glueck’s Unraveling Delinquency study. Contin-

ued improvements in methodological designs,

advancements in statistical applications, and theo-

retical refinements will provide scholars of crime

with a number of interesting avenues for research.
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