CHAPTER 9

BEYOND THE RULE OF LAW: JUDGES’ TYRANNY
OR LAWYERS’ ANARCHY?

Pier Paolo Portinaro

1. Like many categories of the modern political lexicon, the expression
Rechtsstaat or “rule of law” seems to be doomed to implode because of
historically stratified empirical referents and because of the complexity
of contemporary legal systems. Anyone who has read the most recent
legal literature on the matter will have seen over a hundred normative
assumptions which, all together with no identifiable system or common
canon, and selected with great variation from author to author, are taken
as building blocks or obligatory premises for conceiving the Rechtsstaat
(or the “rule of law”).! Legal scholars, too, disagree on what constitutes
the “dogmatic principle on which the Rechtsstaat (or the ‘rule of law’)
stands”, such as which other sub-principles are to be subsumed into it
and what relationship it may have with other aspects of a constitutional
legal system, e.g. fundamental rights and the principle of democracy.
Indeed, it is no coincidence that this state of confusion and uncertainty
had led some to suggest getting rid of the concept as an outdated and
unusable ideological anachronism.?

In its narrowest and strictest sense, the concept of the Rechtsstaat is a
product of the development of German state doctrine (which culminated
in that peculiar weakening and legal dematerialization of its subject,
which is the doctrine of the sovereignty of law).? In its broadest sense,
however, as historians of political thought never fail to remind us, it
relates back to the venerable philosophical tradition of the “government of
laws” in the double meaning of government per leges and government
sub lege,* and thus ends up getting confused with constitutionalism. On
the common (to European legal systems) obeisance to the “principle of
nomocracy”, which states that laws and not men must reign supreme, the
idea of the Rechtsstaat (or the “rule of law”) crops up wherever progress
is made towards setting a legal limit, either natural or accepted through
usage, to the wielding of political power; it gains acceptance by acknowl-
edging pluralism in legal systems and norms, drawing life from the
polarity between positive law and rules of conduct that deal with ethos
or mos.> Besides, many historians, when attempting to reconstruct the
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concept and practice of the rule of law, which is the Western world’s
laboratory for legally disciplining power, see an older constitutionalism
behind its modern version.® Despite drawing vitality from this tradition,
however, the concept of “rule of law” is a pure product of modern
thought. Indeed, it is quite correct to argue that “the idea of ‘rule of law’
comes into being whenever the idea of ‘government of laws’ interacts
with the concept of sovereignty of the modern nation state”.’

However, this qualification, which denotes a further stage in the
development of Western institutions, is also insufficient for grasping the
peculiarity of the Rechtsstaat (or the “rule of law”). A state in which no
alternative power can limit the sovereignty of legislative power, besides
recourse to natural law or to some principle of transcendent law, cannot
yet be called a Rechtsstaat acting according to the rule of law. This is
arrived at by establishing a potestas irritans actus contrarios and attributing
it to the judiciary. This potestas, however, can only come into effect when
the independence of the judiciary is recognized (in the history of Great
Britain, for instance, with the Act of Settlement of 1701), and especially
when the power of the representatives of the people to politically control
the government is established. It is only with the birth of modern
representative institutions, which were spawned by the great political
revolutions, that conditions were created for a substantive legalization of
politics. And, no less, the Rechtsstaat plays a moderating role of political
containment and neutralization vis-a-vis the revolutionary energies that
brought about modern parliamentary democracies; it is the product of a
transformation that leads “from the primacy of the legislator as a polit-
ical agent personifying the general will to the primacy of law as a legal
source, as a formal, neutral expression of the authority of the state”.8

In the strict sense, therefore, the concept of Rechtsstaat only serves
to identify a specific period of the history of the nineteenth century
post-revolutionary state and to represent the specific legal expression
of the liberal middle class, freed from the restrictions and hierarchies of
the old regime but also weakened with respect to the revolutionary ide-
ology of popular sovereignty. The idea of Rechtsstaat achieves that
synthesis of statism and liberalism that was to emerge as the ideologi-
cal key to an age of extraordinarily flourishing legal science.” It was
especially the German theory of civil society and state that laid the
foundations for what was to become the doctrine of the rule of law in
the proper sense for generations of continental European jurists.!? The
special focus on the idea of sovereignty and legal personality of the
state made it possible to overcome the gubernaculum/jurisdictio dualism
that still weighed on early conceptions of modern constitutionalism,
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including that of Montesquieu. However, the old-style polarization typical
of the constitutionalist tradition lived on in the opposition described
by the theorists of the Rechtsstaat: richterliche Rechtsfindung and poli-
tische Rechtssetzung.'!

If we also turn our attention to the twentieth-century concept of
constitutional democracy, we find three ideas underpinning the theory of
the Rechtsstaat (or the “rule of law”) incorporated within it: (1) the law
gives shape to and in so doing limits state powers — the pouvoirs consti-
tués; (2) legal sovereignty is exercised according to the model of the
government by law, hence the principle of “statutory reservation”
becomes the central tenet of the classical doctrine of the Rechtsstaat (or
the “rule of law”);!2 (3) judicial protection functions through the consti-
tutional acknowledgement of the right to bring any abuse by private or
public powers before a court. On this basis it is easy to understand how
the two traditions, the German Rechtsstaat and the Anglo-American
rule of law, have become closer, blending within the modern-day theory
of constitutional democracy. The marriage of the continental European
legal tradition with the Anglo-American common law-based one, in
which the role of the jurisdictio has always been significant, seems to be
functional to the recent expansion of judicial power, more of which will
be discussed later. It is also true, however, that so many opinions have
been formed around these fundamental assumptions that the idea of the
rule of law almost seems to have imploded, as we have stated previously.
Despite this, no other principle has emerged capable of representing and
synthesizing the plurality of norms dealing with the leading ideas of
modern-day constitutionalism within a coherent and unified construct.!?

2. The polysemy of traditions, which go to make up the concept of
“rule of law” has often been countered by the trend towards simplifica-
tion, in particular in the legal debate of the early twentieth century. On
the one hand, its origins were perceived as being within the medieval
legal universe because that was the earliest form of what would be called
the judicial state (as in the “state as guarantor of the law”, according to
Fritz Kern’s however ambiguous definition, repeated by many authors)
while, on the other, it was recognized as the specific legal foundation of
the bourgeois society of today. Furthermore, if we examine classical
theories, we are obliged to acknowledge that there have been many
changes in the doctrine of the “rule of law” since the outset, which some-
times emphasized the legislative (Robert von Mohl), the administrative
(Rudolf von Gneist), and the legal component (Otto Bihr),'* thus
paving the way not only for diversified assessments but also distortions



356 CHAPTER 9

in argumentation. The doctrine of the liberal rule of law had successfully
put an end to the “pernicious oscillation between the absolute power of
a sovereign and the basic absolute rights of the individual introduced by
natural law”,!5 but had not been immune to other, albeit somewhat less
dangerous oscillations.

As Carl Schmitt, for example, wrote in the early 1930s: “The judicial state
has the semblance of a Rechtsstaat [or rule of law] insofar as judges pro-
nounce the law directly and sustain it, even against the legislator who
produces the norms, and against his laws”.16 On this basis, naturally, it was
easy to criticize the rule of law as fundamentally conservative and substan-
tially extraneous to the functions of government. On the other hand, how-
ever, its capacity for innovation in the interest of the middle class and
economic modernizing interests was also underlined, almost to emphasize
its constitutive ambiguity,. With the concept of sovereignty, the centrality
of legislation entered the politics of great monarchies, and the modern state
took on the characteristics of a legislative state. “What had been perceived
in the states of continental Europe from the nineteenth century onwards as
Rechtsstaat [or ‘rule of law’] was in fact merely a legislative state, more pre-
cisely a parliamentary legislative state”.!” Here too, however, the emphasis
on the legislative component ended up being polemically meant to confine
the era of the rule of law within a period still dominated by a natural law
belief in the universality and rationality of the law.

Simplifications of this kind, naturally, supported a critique of the rule
of law as being substantially apolitical or anti-political in nature and
hence weak and yielding to revolutionary political forces. The rule of
law, thus, came into conflict with the Machtstaat, the state of officialdom
(Beamtenstaat), and the ethical state of which it is merely an idealistic
transformation.'® Monarchies based on military and civilian bureaucra-
cies on the one hand and plebiscitary democracies on the other were the
traditional regimes that such historical simplifications and polemical
arguments were made to serve. However, such arguments miss the
underlying meaning of a concept that modern theory has introduced to
explain a diverse legal-political system in which, as Niklas Luhmann has
highlighted, the law is safeguarded from excessive political interference
in terms of both constraints and limits of governmental decisions and
the political neutrality of the judiciary. Constraints on political decisions
and neutrality of judges entail each other in the framework of the rule of
law. “Political neutrality of the judiciary only makes sense insofar as it is
impossible, in technical-decisional terms, for the whole law to keep
adapting to the swings in political consensus. And this in turn is partly
impossible since a judiciary independent from politics guards the need to
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keep a highly complex law coherent, and rejects the grand simplifications
of politics”.1?

Except for these qualifications, it must be said that definitions like “leg-
islative state” or “judicial state” have not lost all their heuristic potential,
if for no other reason than for being counter-ideal types for highlighting
the specificity of present-day institutional changes. Still today, the
nineteenth century political subject tends to be defined using the phrase
“legal state” as opposed to the “constitutional state”, which appeared in
the twentieth-century, especially after the tragedies caused by totalitari-
anism: the basic difference was that the former relied on legislative poli-
cies only for the guarantee of basic rights, while the latter depended on a
constitution, and one garrisoned by an agency reviewing legislation.20
Many interpreters thus see again the prevailing present-day tendency in
western political systems, and the peculiarity of some of them in particu-
lar (e.g. Germany), as an evolution from a parliamentary legislative state
into a democratic judicial state.?! It was on this very change that twen-
tieth-century debate on the future of the rule of law was centred.

Being a legislative state, or an administrative state subject to the
principle of “statutory reservation”, the classic Rechtsstaat kept its state
substance solidly by being a sovereign subject. The sovereignty of con-
temporary Rechtsstaat (or rule of law), by contrast, seems increasingly
constrained and doubtful.?2 In such a changed situation, therefore, the
classical diagnoses, which have become more and more popular in recent
years point towards a “judicialization” of politics that would inevitably
bring about an undue politicization of the magistracy and judicial
agencies.23A crucial factor of this development would be a judicial body
(a constitutional court as outlined by Hans Kelsen just after the First
World War?#) playing the role of “guarantor of the constitution” and
entrusted not only with the review of legislation but also with promoting
the actualization of the constitution and the achievement of basic rights.
Critics of this constitutional innovation have repeatedly seen this very
desire or need to curtail the scope of legislation and devolve it to the
judiciary as the clearest manifestation of the crisis of the classical
Rechtsstaat (or rule of law).2> On the other hand, advocates of the review
of legislation have focused on the ideological characteristics of the
classical doctrine of the division of powers, pointing out how the body
enabled to nullify unconstitutional laws, was indeed set up as a tribunal
but, by virtue of its function, was to be considered an “organ of legisla-
tive power”.26

On the other hand, at international level too, growing and exaggerated
hopes have increasingly been pinned on the judiciary for it to be a tool in
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the struggle against state-committed crimes (war crimes and crimes against
humanity) in the wake of a proceduralist trend of which, again, Kelsen
was the most authoritative theorist, and which triggered a major theoreti-
cal/political diatribe.?” What is called into question here seems not so much
judicial bodies expropriating politics as their subservience to ideals of
power and hegemonic interests with strong political connotations. In this
arena, too, however, there have been an erosion of the powers of the exec-
utive (in particular on two traditional norms of international law, namely
the immunity of states from judicial review and the “immunity of the
organs”) and a growing discretionary power and unprecedented activism
of the judiciary, as well as a broader scope for criminal prosecution.?

3. The twentieth century, as many tendencies of its early years had
suggested, drew to a close with a shifting of the balance of power
towards the judiciary, a greater presence of justice in society as a whole
and a widespread, growing preoccupation about a degeneration which,
in the eyes of many, was producing a sea change in the “rule of law”.2?
As at the beginning of the century, and especially just after the First
World War, there had developed a debate on the “judicial state” and
“government by judiciary”,3? so now one speaks increasingly of “judicial
democracy” and “judicial guardianship”, or even, in extreme terms with
populist nonchalance, of judicial “despotism” and “totalitarianism”,
and “tyranny” or “dictatorship of the judges”.3! Today, in particular,
there is a significant semantic shift. Whether it is invoked in the name of
governability and the majority principle, or exorcized as the spectre of
authoritarianism, plebiscitary democracy no longer has its counterpoint
in representative democracy, but in judicial democracy. In particular,
government by judges is again being talked about in terms of a greater
politicization of the judiciary which, in the eyes of many critics, is
working as a Jacobin weapon for rooting the corrupt out from the social
body, or even as a conservationist force for the constitutional settings of
the welfare state. On the opposite side, but again within the context of
what is now a transversal anti-political party diatribe,3? and in response
to populist calls for politics to make its voice heard again by appealing
directly to the people, the issue again emerges of constitutional guaran-
tees and neutral bodies for safeguarding rights and the constitution.

It is a fact that the range of decisions that the political systems of
complex societies have delegated to law courts or quasi-judicial institu-
tions has grown in recent years: given that these societies can no longer
be rationally governed in a bureaucratic and hierarchical way, nor can
they be entirely entrusted to spontaneous, self-regulating mechanisms,
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judicial bodies find themselves playing a crucial role in a social landscape
full of contrasting (and simultancous) tendencies towards legalization
and deregulation, regulation and de-institutionalization. The judge is
increasingly becoming an institutional factotum with tasks not confined
to ruling on controversies but also to settling issues that other public
bodies and social institutions do not consider important enough or are
unable to tackle satisfactorily. On the other hand, recourse to a judge
does offer comparative advantages to citizens using the institutions over
addressing over powers: the judicial power is less invasive, more open,
more widespread, and less discretionary than political power proper.33

Various individual factors may be seen at the basis of this expansion
of judicial power; the usual pre-requisites for it include the dynamics
of a democratic legal system, an invigorated independence of the magis-
tracy, a widespread culture of rights, a “revolution of growing expecta-
tions”; the equally influential pathological factors include corruption of the
political classes, government inefficiency, weakness of the parliamentary
opposition, which all force the magistracy to a supplementary role.3*
This can explain why intervention by the magistracy has begun to take
on the semblance of legislative stopgaps and has often been interpreted
as a frontal attack by the judges on the legislator and one which is not
limited to ruling on single cases. At the same time, western political sys-
tems — and none so markedly as Italy — have witnessed a heightening of
the role of other forces, which are (or seem) “neutral”, such as the pres-
idency of the republic or of the parliamentary houses, which inevitably
leads to their becoming overexposed.3>

Alessandro Pizzorno, a sociologist aware of the institutional dimension
and the way politics works, has recently summed this up referring to a
plurality of tendencies: (1) “the increased participation of judges in draft-
ing laws”; (2) “the increased tendency of legislative and administrative
bodies to delegate delicate issues to the judiciary”; (3) “broader public
access to justice for resolving controversies which were traditionally dealt
with by social and administrative authorities”; (4) “establishment, largely
by European parliamentary democracies, ... of a review of legislation car-
ried out by an ad hoc judicial body”; (5) the emergence and spread of a
practice definable as “check for political rectitude” or “check for virtue”
by the judiciary.® To these we must add the proliferation of “conflicts of
responsibility” within a social scenario, which has been aptly defined as
“organised irresponsibility”.3” Indeed, the expansion of judicial power in
contemporary societies also stems from a shift in the economics of
human suffering, in the sense that the latter increasingly seems to be a
result of civilization, and especially of industrialization and the impact of
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major technologies. Overall, there is an increase in collective damages
caused by an indeterminate number of actions by an indeterminate num-
ber of actors, against which ever more strong is the demand to identify the
culprits and ever more problematical the attribution of individual and
collective responsibility.’® Furthermore, the scientific uncertainty in judi-
cial rulings about responsibility in complex social processes does nothing
but increase disputes, which call for a judicial settlement.3’

In some cases, including paradigmatically Italy, the phenomenon of the
rise in the power of the judiciary is largely a matter of its overexposure
rather than an increase in its strength. This, on the one hand, stems from
the never-ending “crime emergency” and on the other from the collapse
of a political class discredited by a corruption that had become part and
parcel of the system.? We should not be speaking here of the risk for the
rule of law to be toppled by a judicial attack but rather of the attempt to
reinstate normality in a situation, which has been characterized histori-
cally by what, albeit with various interpretations, has been called the
“double state”.!

4. It would be easy and somewhat misleading to concentrate on the
anomalies of the Italian situation to illustrate the changes which, over
recent decades, have affected how law and politics have interacted in
constitutional democracies. Rather, it would be more appropriate to con-
sider the development of the German constitutional democracy, about
which doctrine has pointed to two complementary tendencies. On the
one hand there is the “politicization of constitutional adjudication” by
virtue of recognizing to the court “competences which are not only for
reviewing legislation but also for actively promoting the ‘actualization of
the constitution’ in the sense of ‘an objective legal system of values’.4?
The passage from the idea of the constitution as guarantee to one of the
constitution as indication or “directive” (Bdockenforde spoke of
dirigierende Verfassung) is at the basis of this evolution. One the other
hand, however, there is an evident “judicialization of politics”,*3 since
legislative proposals and political decisions are affected by considera-
tions of what positions the court could reach and what its reactions
would be. Where conflict on norms exists, the court’s word is final and
thus it holds the ultimate sovereign power, while politics ends up merely
as an excrescence of constitutional law, coinciding with “the increasingly
extensive interpretation of the constitution” .44

We can take the position of Ernst-Wolfgang Bockenforde as paradig-
matic here. Bockenforde, a constitutional scholar of the Schmittian

school and a judge at the court of Karlsruhe from 1983 to 1996, claimed
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that the passage from the classic legislative state to one watched over by
constitutional case law jeopardizes the separation of judicial and legislative
power, and thus both the liberal core and the democratic substance of the
rule of law. There emerges a tendency towards a “judicial state of constitu-
tional judges”, which broadens the discretion of the judiciary and places
the institutional equilibrium of the rule of law at risk in terms of citizens’
autonomy. He points out that the court has become a “strong political
(non-party) body, an Areopagus of the constitution; what sovereignty it
holds by virtue of its competence for a final binding decision is
increased”.*> This development comes into conflict with the democratic
moment: the ever delicate balance between democracy and rule of law,
which had been broken in the first half of the last century in favour of
plebiscitary democracy, seems now to be skewed in favour of what could be
best described as a “rule of rights”. Constitutional justice is charged with
being more preoccupied with guaranteeing human rights and the principle
of the welfare state than with the principle of democracy. However, basic
rights themselves are now being construed by constitutional case law in
terms of “norms of principle”, which inevitably come into conflict with the
classical synthesis of democracy and rule of law. “Whoever wishes to hold
firm on the determining function of a popularly elected parliament for
making law — instead of rebuilding the constitutionalist framework to
favour a state based on the jurisdictio of the constitutional court — has also
to hold firm that fundamental rights (enforceable by courts) are ‘merely’
individual rights of freedom vis-a-vis state power and not also objective
(and binding) norms of principle in all areas of law”.40

Underlying Habermas’s idea of the constitutional court as “custodian
of deliberative democracy”*’ and Rawls’s as “paradigm of public
reason”*8 there is a similar mistrust of possible paternalistic involutions
in constitutional justice, the belief that legal discourse can develop inter-
pretative strategies that favour argument within the decision-making
process but “cannot replace political discourse, which serves to lay the
basis for norms and programmes and always requires the inclusion of all
interested parties”.*? It is a fact that the existence of constitutional
courts has had a deep impact on the conception of law in western
democracies®® and has favoured a sort of widespread review, even in
countries with a centralized system of reviewing legislation, and
encouraged judges to wield their interpretative powers (what is called
“adjusting interpretation” of the provisions of law).>! But, notes Rawls,
the constitution “is not what the court says it is; it is what those who act
constitutionally in the other branches of government allow the court to

say about it”.>2
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Against these risks, authors like Ottfried Hoffe, call for judicial self-
restraint and an ethos of judicial self-control.3? In so doing, however, he
obviously underestimates what Luhmann had pointed out many years
before (although he, too, erred on the side of unilateralism), namely that
“law has become too complex and the organisation of the professions
too differentiated for there to be any practical significance in unity of
training and professional orientation”.>* Whichever way the question is
viewed, it is the moralization of the constitution through a certain
conception of fundamental rights and of the role of institutions in
actualizing them that enables the judge, as custodian of the constitution,
to play a strategic role in contemporary power frameworks. The judge
becomes custodian of a constitution in which the potestas coercitiva of
law fades and gives way to its potestas directiva: and this is the major shift
in the development today of the rule of law.>?

The republican communitarian basis on which constitutional discourse
is increasingly set in contemporary democracies is an indication of this
moralizing tendency of which the wielders of judicial power seem to be
the last custodians as the other legal professions become ever more tech-
nical. For example, the undeniable resurgence of the issue of the common
good in contemporary political theory is fostered by the idea that consti-
tutions deal extensively with issues of human values and commitments
towards solidarity, responsibility, and mutual respect (from which judges
draw extensively in motivating their rulings). Thus, it is the task of poli-
tics to reconcile interests of the custodians of the judicial state to give a
higher definition of common good.’® It is equally undeniable that for
many the new frontier of the rule of law seems to be the legal ascertain-
ment of truth in so-called truth commissions. “In the constitutional
state”, wrote, for example, Peter Haberle, “the principle of the rule of law
in all its forms builds what is perhaps the sturdiest bridge towards the
unending process of seeking the truth”.3” One does wonder, however, if
this moral casting of public discourse implies a real risk of judicial hege-
mony for contemporary democracies or whether the most serious threats
to the survival of the rule of law are to be sought elsewhere.

5. Does progress, then, proceed in the light of these developments and
with the emergence of new agencies of international justice towards a
planetary judicial state or at least, in Kelsen’s terms, toward a suprana-
tional centralization of the judicial function? Little (indeed nothing for
the former) leads us to such a conclusion. At most, what appears is a
dissociation between these dynamics of expansion of judicial power and
the localization of real powers in the material constitution of societies
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and the international community. The globalization process seems to
proceed more towards the supremacy of lawyers’ partisan and mercenary
“expertocracies” that take strategic advantage of the opportunities and
resources of a litigation society than towards a government or an
international “regime” of judges. Western state institutions have proven
and still prove difficult to export. This has led to the establishment of the
Machtstaar (military and repressive apparatuses, coercive organization,
and disciplining techniques) and not of the rule of law; the military state
is not hard to export but it is difficult to transplant a judicial democracy
that does not degenerate into serving the aims of a politicized justice.
More than the figure of the (constitutional) judge with scales for
balancing different values and ethical/legal principles, it is the “merchant
of law” who now dominates the field, expanding his/her power quantita-
tively and qualitatively.>

Alongside jurists specialized in adjudication, in the practice of
worldwide civil society, we now find specialists in political lobbying
working at major federal or national centres of executive power and
litigators specialized in business cases. These are indeed the categories of
lawyers who are acquiring an increasingly high profile in the arena of
globalization.”® Against the ethos of impartiality serving truth-seeking
and the general interest, the legal Machiavellianism of these legal strate-
gists takes them step by step far from the cultural foundations of the
western Christian constitutional state (setting them at irreversible
loggerheads with the jurist custodians of the constitutions). But above
all, they place their skills at the service of transnational corporations of
power against which the de-legitimized national state institutions seem
ever less able to erect barriers of guarantee to defend the fundamental
rights of individuals who have unfortunately found themselves caught up
in the wheels of globalization.

The problem for the rule of law at the dawning of the 21st century is
not, therefore, the risk of abuse of power by public bodies, but the
threats from major concentrations of private power (starting from data
protection and the discipline of information flows).°® Privatisation
processes have radically redrawn the map of economic constitutions, first
and foremost in the countries in which a rapid dismantling of collectivist
economics has occurred.®! Furthermore, however, they are posing a
serious threat to the social and cultural foundations of those constitu-
tional democracies which, in the course of the twentieth century,
conserved and creatively innovated the heritage of the classic rule of law
that gave legal shape to western liberal civilisation. The real guardians of
the new order are now monetary agencies and financial institutions
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above and beyond democratic control and imbued with a somewhat
selective perception of the principles of the rule of law.%2

It is undeniable that those who care about the rule of law are in the
first instance sensitive to the private dimension. Such, for example, is the
conception of Friedrich August von Hayek that belongs to the common
law tradition and has become paradigmatic for the neo-liberalism (or
libertarianism) of globalization according to which the function of the
judge is limited to issues of spontaneous order so that the judge is but
an aid to the natural process of selection of norms in a market society.
What the legal philosophy of Hayek (and his many and repetitive
epigones) seems to ignore is the concentration of powers in a market
society that is very far from the harmonious idealizations of the moral
philosophers of the good Scottish school. It is not super partes tribunals
or magistrates whose professional duty is to seek out truth and impartiality
that today settle legal controversies, but large organized law firms capa-
ble of mobilizing appropriate political support, and real multinationals
of commercial law.

The “spontaneous” evolution of open societies seems oriented
towards a “dual system of justice”, in which a “tailored” justice for the
wielders of economic power is set alongside a “mass justice for ‘ordinary’
consumers”.%4 It is precisely this new dualism that threatens the survival
(and credibility) of the rule of law in the political systems of the age of
globalization. Momentous rulings that can cause hardship to large
multinational corporations are more the exception than the rule. There is
therefore a danger of passing from a democracy supervised by constitu-
tional judges® to a civil society of legal corporations that is in fact a
litigation society, in which the interests of the most powerful, and the
most reckless strategies always come out on top. Such a society would be
bereft of the counterweight which, to safeguard the coherence of a
highly complex legal system, erects protective barriers against “the grand
simplifications of politics”, and it would also lack counterweights
against the new, transnationally organized forms of large-scale crime.

In the light of these developments, the critique of judicial expertoc-
racy runs the risk of being aimed against the wrong target. If anything,
it is obvious why judges are facing the offensive firepower of converging
forces: they are seen as the custodians not only of a commutative justice
that aims to abate the inequalities of globalization® and a distributive
justice that aims to ease the straining of a society characterized by
competition and conflicts of private interests, but also of a retributive
justice and, as such, they are malevolently seen as an oligarchy of avengers.
In particular, they appear on the one hand as the guarantors of the
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liberal-social-democratic compromise that underlies the contemporary
rule of law — as well as civil, political, and social rights — while on the
other the champions of a check for legality (and public morality) that
clashes with the tendency, held by many to be physiological, towards the
corruption inherent in the dynamics of globalized markets, working
under extremely heterogeneous cultural, social, and political conditions.
And yet the worldwide civil society that is emerging with great difficulty
and conflict, has need for, not so much of the national civil societies
Hegel looked to in his classical synthesis, but of an administration of
justice and a class of competent, determined, and impartial jurists.

1
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