CHAPTER 14

THE COLONIAL MODEL OF THE RULE OF LAW

IN AFRICA: THE EXAMPLE OF GUINEA
Carlos Petit

Videant Consules, ut ne [!] quid detrimenti Respublica capiat.
(Royal Order enacted in San Sebastian on 2 August 1912)

1 SALUS REGUM ET SALUS REI PUBLICAE

“His Majesty the King Don Alfonso XIII (may God protect him), Her
Majesty the Queen Dofia Victoria Eugenia, and Their Royal
Highnesses Prince of the Asturias and the infants Don Jaime and Dofa
Beatriz, ... are still in good health”. Yet, the white inhabitants of Santa
Isabel were far more interested in the governor’s decree, published in
the central pages of the Boletin Oficial de los Territorios Esparioles del
Golfo de Guinea on 1 September 1911, than in the Premiership’s “offi-
cial” announcement concerning the Royal Family, which is the opening
article of the magazine.! “Since the harvest of cocoa is about to start,
and there is a shortage of labour, which might cause the loss of a great
part of the harvest and severely affect the interests of both landowners
and the Colony in general, if no adequate measures are taken to avoid
this”; and considering, in the light of the recent insurrections in
Balacha, that “it would not be proper for the bubis, the Bantu race
inhabiting the main island of the colony, not to make an effort to work
on the land, since such an inertia might be interpreted as the fear that
what happened in the past might happen again and as a stimulus to the
belief that one is set free of all boundaries imposed by our
Sovereignty”; and considering, moreover, that “to make natives work
civilizes them and makes them abandon their lazy habits, and that in
the name of civilization they must be firmly compelled to work™, the
Most Excellent Mr. D. Angel Barrera y Luyando, navy lieutenant,
Governor General of the Spanish Territories in the Guinea Gulf,
stressed that other decrees issued in the past on this matter were still in
force (30 August 1907 and 9 September 1909) and compelled the black
bubis of Fernando Po6o to draft labour agreements (“agreements to be
signed with their masters”) for the harvesting of cocoa.
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A month later, Their Majesties were “still in good health” but cocoa
was left to grow on trees. His Excellency Governor Barrera informed
the public of some provisions executing the decree issued on 9 August by
the Governor General, about the work of the bubis (11 September 1911,
Boletin of 1 October). It is detailed, providing important new informa-
tion which demands analysis.

The issue was about labour relationships between masters and farm
labourers; however, the total lack of contractual rules turned the
Military Authority into the immediate addressee of such provisions.
Since it was clear, as from the decree issued in August, that the Colonial
Guard was the last resource to ensure their application and effectively
realize the mobilization of the morenos, the Instructions firstly dealt with
the Governor’s “Delegates” and the “Commanders of Postings” (instruc-
tions A and following), who are divided among districts to carry out
“standard operations” (instr. F), and compelled to mutually assist each
other and “to make daily reports on new opportunities and develop-
ments they become aware of” (instr. G). Within a context of conflicts
and resistances, the reader of such draconian provisions is compelled to
wonder what had happened “among the populations of Balacha in July
last year”, as reported in the decree of 9 August. Being cautious in
foreseeing “the subversive behaviour of the naturales”, which would be
urgently communicated to the Government and would lead to the deten-
tion of “whoever appeared to be the main instigator” (instr. I), and
firmly wishing to prevent (“with energy”) any potential aggression which
the Guard’s commanders should not “provoke in any way” (instr. J),
Governor Barrera’s Instructions did not deal with the issues of harvest-
ing, contracts, and farms and simply turned into harsh governmental
provisions for guaranteeing public order.

The lack of freedom to work ultimately turned the opaque social ques-
tion which caused the shortage of labour in Guinea into a purely military
matter. According to the Instructions, the military authorities were
entrusted with the task of distributing farm labourers among the many
landowners of the territory according to their needs, and of successively
checking their performances (instr. C), by controlling the lists of negros
assigned to each property, their agreements with their masters and the
ensuring that some working conditions which today might appear quite
burdensome were respected: bubis (the inhabitants of the island of
Fernando Po60) had to work 5 days a week, 10 hours a day (instr. L), “so
that they may be free on Saturdays and Sundays and may work in their
besés”, for a minimum wage of one peseta a day “including lunch” (instr. D).
The lists of labour agreements (instr. D) and any breach of norms and
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negligent behaviour (instr. K), in particular the failure to respect one’s
duty to work, which called for “the penalty applied to whoever ignores
the Governor General’s provisions” (instr. Q), had to be communicated
by the Commanders of the posting to a protective figure, the curador
colonial, which we will deal with later on.

The Governor’s guards were not the only subjects supposed to abide
by his orders. In a more limited but not less firm manner, the Instructions
compelled also the “batukos or chiefs of the bubis population” to collab-
orate, these being instructed as to the need to abide by the August decree
and to pay special attention to the advantages of being paid by piece-
work, with a daily wage estimated in 1 peseta and 50 cents per person.
“In this manner, an entire family may go harvesting and earn excellent
wages, thus uniting all family members” (instr. B): such a “preference”
for being paid by piecework, when carefully examined, illustrates how
the official press was moulded to serve the needs of particular interests.?
In any event, “Commanders of postings will be particularly careful, will
take all peaceful measures and will rely on the country’s leading figures”
— reference is undoubtedly made to missionaries, Catholics, and
Protestants, who, “with the aim of assisting the Government in its
management, must urge their respective believers to contribute to the
harvesting of cocoa” (instr. R) — “in order to persuade naturales to
submit to the Governor General’s orders” (instr. H). Failure to collaborate
by the tribes’ chiefs will be “exemplarily punished”, in such a way as to
be determined, in the light of precedents and circumstances, by the
Governor “who paternally watches over naturales” (instr. N). Such
instructions date back to 1 October 1911.

2 DE REGIMINE COLONIAE AB HISPANIS DEDUCTAE

This is what the 200 white inhabitants of Santa Isabel read on 1 October
1911, upon opening the Boletin Oficial de los Territorios esparioles del
Golfo de Guinea, an administrative magazine which had recently been
issued (precisely on 1 March 1907) on Governor Luis Ramos-Izquierdo’s
initiative. The above magazine was not the only one available in the
colony: apart from the pioneer El Eco de Fernando Poo (24 November
1901 to 10 March 1902), founded by Enrique Lopez Perea, vessel tenant,
former deputy governor of Elobey and expert writer on the colony’s
problems,? La Guinea Espaiiola was also published on the island at the
beginning of Angel Barrera y Luyando’s government (1911-1924): such
a fortnightly magazine — as is the rule for such peculiar Hispanic-African
journalism — was founded in 1903 by the claretianos (Missionaries Sons
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of the Virgin Mary’s Immaculate Heart), the Catalan Catholic congre-
gation officially entrusted with the evangelization of the black popula-
tion.* Moreover, there also existed La Voz de Fernando Péo, a lively
graphic magazine produced in Barcelona, which was the main reading of
Guinea’s landowners. First published (on 15 June 1910) with too expres-
sive a title (Boletin del Comité de Defensa Agricola de Fernando Péo), it
soon had to change it: “not being able to attract public attention as a
result of the many professional and propagandistic magazines nowadays
circulating everywhere, the title has been changed thus allowing for our
modest publication to be placed side-by-side with widely popular press
and to offer different opportunities to disseminate our work and
therefore create a public opinion on Guinea”.> The above magazines,
which circulated in the colony in the period in question, are currently
kept — in more or less complete collections — in Spanish newspaper
libraries, thus providing a wealth of information from which we can draw
the legal texts we are most interested in.°

The situation we are dealing with does not date back too much earlier
than the beginning of the twentieth century. Being included within the
Spanish domain as a result of its assignment by Portugal under the
Treaty of Pardo (1778), and almost sold to England in the nineteenth
century,” the “Spanish Territories in the Gulf of Guinea” (the official
title used by metropolitan law) — which had been until then neither very
important nor very well known® — first began to be attractive after the
Spanish loss of the Antilles, the Philippines, and the Carolines or, in
other words, after the settlement of Spain’s international controversy
with France (Treaty of Paris, 27 June 1900) which radically reduced
Spain’s claims to the African continent.” There does not appear to have
been, before Primo de Rivera’s dictatorship, a notable presence of
Spanish people or at least any effective Spanish control on the non-insular
part of the small colony.!?

Until then, the official aim of exploiting Guinea and organizing its
government had only resulted in mere experiments of different impact.
Among them, the organic decree and statute on property, enacted in
1904 by the Minister of State Faustino Rodriguez Sampedro, stands out.
In the light of its long validity (the decree was modified only under the
Second Republic), prior governmental norms appear as mere fleeting
signs of a period of trials.!!

As a matter of fact, the Royal Decree of 1904, “a real colonial charter,
though not matching the Portuguese Colonial Acts or the English
Crown’s colonial Constitutions of its autonomous colonies”,!2 set up a
long-lasting organization and contained the statute through which
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Governor Barrera was able to exert his ample powers on the bubis of
Fernando Poo. Since we wish to deal with this development, we should
briefly pay attention to it.!3

The disastrous 1898 war and the 1900 Treaty are the reasons behind a
regulation which appears to reformulate previous provisions: the first
event — the national disaster — brought about the extinction, for want of
any object, of the Ministry of Overseas Affairs and the ensuing transfer
of colonial matters to the portfolio of the Home Office, after an early
attempt to delegate such matters to the Premiership; the second event —
the unfavourable settlement of a typical expansionist conflict — led to the
definition of Spain’s borders in Africa; such a settlement, “by definitively
leaving the continent’s territories under our sovereignty, compelled us to
take into account the special conditions of the tribes inhabiting the
region and the resources offered thereby”.!4

It is within such a colonial environment, placed (not only metaphori-
cally) at the edge of the Spanish state, that the political limitations of the
liberal state characterized by the rule of law are overcome.!® Failing a
parliament, either local or metropolitan, competent in law-making, the
law-making Central Administration referred to the proposals suggested
by a mere “Advisory Committee”, which was only legitimated to exam-
ining legal measures by its members’ technical competence.!® Such pro-
posals were generally followed, with the exception of the tricky problem
of popular representation: “to set up alongside the general Government
of Fernando P6o, a Colonial Council which, representing the interests so
far created, guarantees a greater respect and satisfaction therecof” was
something that statistical data proved to be unattainable; for popular
participation to become effective “there is not a sufficient number of
Spanish family heads for whom there should be an election [...] and this
calls for a limitation to the trend of setting up local Councils for the
management of local matters”.

Owing to local circumstances resulting in the lack of self-government
(which led to the rise of interests groups and a militant periodical press),
the colony’s life hinged upon the Governor General, appointed by the
King and freely nominated by the Cabinet upon the Ministry of State’s
proposal (Article 2). Being the sole “representative of the National
Government”, “entrusted with the colony’s government and adminis-
tration, he may dispose of the area’s naval and land forces [...], all
Authorities and employees are subject to the Governor, who is respon-
sible for the safety and preservation of order in the territories entrusted
to him and, as ‘Deputy Real Patron’, is endowed with all powers inher-
ent in such a position”. Article 4 of the Royal Decree of 1904, which
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contains the expressions quoted above, carefully lists a large number of
functions entrusted to the Governor. Some of them were connected
with the hierarchical superiority of his status (to carry out inspections
in the territory, to keep relationships with other authorities, to send
reports to the Government, to suspend officers for justified reasons, to
grant leaves, and to employ temporary personnel), whereas other exor-
bitant functions (to publish and execute any provision, including inter-
national agreements, to suspend capital punishment and propose
pardons) were grounded on the Governor’s delegated authority, belong-
ing to the State’s highest level of jurisdiction. Colonial internal peace
and external safety were undoubtedly the supreme values of the colonial
system planned in 1904 and, for this reason, the Royal Decree in ques-
tion authorizes the Governor General — who, in practice, is a profes-
sional soldier — to take “all measures he deems necessary” to preserve
order by “[...] duly informing the Ministry of State”.!” There was no rule
of law in criminal matters (the Governor may “issue decrees to correct
mistakes, preserve social peace, control and maintain good government;
this within the limits, as far as punishment is concerned, established by
the Ministry of State”); rather, the Governor’s assessment of local con-
ditions was upheld. It was up to the Governor General, after hearing the
merely advisory opinion of the Authorities’ Council (Article 12, Ist),
the decision to “suspend (through acts) the enactment and execution of
provisions communicated by the Ministry of State when, in the
Governor’s opinion, they might detrimentally affect the Nation’s gen-
eral interests or the particular ones of the territories he is in charge of;
which he will promptly give account of to the above Ministry”.
Governmental powers in the metropolitan territory will never be so
wide as in Guinea, not even in the harshest years of Moderatism.!® We
are now in full Restoration times, though it would appear that we are
dealing with the old Laws of the Indies.

3 TUS PUBLICUM EUROPAEUM IN ORBE AFRICANO

It is not by chance that these highly praised laws were printed and circu-
lated in Spain at the end of the century.!® In the generous regulation of
governmental powers made by Faustino Rodriguez Sampedro in 1904,
there undoubtedly remained some principles (and some solutions) of
previous norms enacted in Guinea; 2’ above all, the important case of the
Antilles had an impact on it. It could be easily said of the Antilles
regulation, precisely when Leopoldo O’Donnell began enacting colonial
African law (R.D. 13 December 1858), that
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up until now, the main trait of Spanish colonial administration has been and continues
to be that all its authorities carry out judicial and administrative functions together,
whether they be Captain Generals or delegated Superintendents, governors or chief may-
ors. Territorial hearings give advisory votes on the most serious problems and on matters
of good government; for this reason, there are some mixed courts [...] The Captain
General’s authority, who represents the Crown in Overseas provinces, is unlimited in all
areas of public administration, justice or war.2!

This inevitably entails, as far as individual freedom is concerned, “that
there is a people for whom normal life almost coincides with the suspen-
sion of individual guarantees”.2> Some changes took place in the middle
of the century and even a fleeting autonomous regime for the Antilles
was set up; yet, this more tolerant side of the Spanish experience in the
United States never reached Africa.?

What makes Guinea stand out in this period is the detailed descrip-
tion of the prerogatives of colonial authorities. It is not just a mere
issue of administrative logorrhoea. The Governor’s competences were
so specifically regulated and the establishment of his exceptional pow-
ers seemed so natural, as if they were Guinea’s common law, because
the 1904 Royal Decree, i.e. a “Colonial Charter” which marked a new
epoch, appears as a real provision of the government, i.e. created by
the government without the legislative power’s concurrence and meant
to favour the very wide powers of colonial Spanish authorities. The
political participation of the colonized was only possible through the
“Council of Authorities”, made up of administrative agencies only
endowed with advisory powers (arts. 9-12);24 no municipal life was
guaranteed other than through “local Councils”, which depended (in
the very definition of their functions) on the Governor General’s full
discretion (Article 14-22); there was no provision for the institutional
presence of the colonized?’ apart from what the Governor deemed to
be legally relevant. No or little importance was attached to ordinary
justice (Article 23): being in the hands of temporary personnel
appointed by the Governor and compatible (still in 1904) with the
judicial powers of the latter’s delegates,?® it was also affected by a lack
of professional judges as a result of poor wages and the harshness of
local life.2’

It follows that the institutional groundings for individual freedom
were rather weak. “In the territories of the Guinea Gulf, the rights
granted to Spaniards by the Monarchy’s Constitution are valid”: such a
document, dating back to 1876, is a doctrinarian text which, as it is
known, systematically subordinates individual rights to statute law, for
instance when there is a state of siege, which may be decided by the
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Government independently of parliament.28 It is not surprising that, in
a colony “of exploitation”, the general reference to the 1876 Charter was
completed in 1904 with the explicit proclamation of individuals’ free
professional initiative, together with a general right of petition which,
although not compensating for the lack of freedom, gave voice to the
press manifesting landowners’ interests: “all Spaniards, whether natural
or not, living in the territories of the Guinea Gulf, are entitled to (1)
begin their profession and exert it as they think best, in conformity with
law and (2) make petitions, individual or collective, to the Authorities.
Such a right cannot be exercised by the Armed Forces” (Article 29).

In a few words, the normative framework of constitutional freedom in
the small colony of Guinea was more and more distant from metropolitan
law and coincided with the 1904 organic Statute and with its future local
regulatory developments.?? The actual situation of such remote portions
of national sovereignty affected freedom ab initio and enshrined the intru-
sion of the Governmental Authority, both directly through the Governor
and indirectly, though not less effectively, through the Ministry of State.3°

Individual freedom, together with the framework of regulations and
material conditions allowing for its effective enjoyment, was thus in the
hands of governmental power — of Power tout court. The normative frame-
work was the ius publicum europaeum enacted by the European powers that
met in Berlin in 1885 and commonly accepted as the basis for partitioning
the African continent. With respect to the situation in Guinea, we can limit
our analysis to the colonial constitution imposed by Europe on Africa.3!

Firstly, the constitution unashamedly did without the representative
rhetoric which had been traditionally used in metropolitan political
laws.32 After the fleeting Spanish democratic experience (1868—1874),
there could emerge a liberal system of colonial government “whereby the
executive power in the colony does not claim or exert greater functions
than those of European representative governments”, but a similar
system — widespread, though not prevailing, in English colonies — was
considered dangerous even in its original land. Elsewhere (in Spain and
France), an administrative system prevails, this being characterized by the
lack of participating institutions: “a system where governmental authority
is limited only by advisory Councils or bodies or by the intervention
of the judiciary, an example of which is represented by the Real Acuerdo
of the Spanish law of the Indies”.33 Although the colonies’ participation
in metropolitan assemblies was desirable — and achieved for the Spanish
Antilles — it seemed that “the principle of virtual representation ... for
external provinces inhabited by semi-civilized races different from the
European one and where settlers coming from the motherland represent
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only a small minority”3* was to be upheld. Things could not be clearer.

Despite the rhetorical assimilation between the Spanish and Guinean
systems, the African constitution leaves little room for positive freedom.
With a great ostentation of coherence, the Spanish colonial literature
between the nineteenth and twentieth centuries simply expressed a mere
administrative’> vocation.

The metropolitan “exploitation” of the colony shifted towards mere
“administration”, though it claimed to be directed at “harmonizing”
the countries’ respective legal systems; such an assimilation was pre-
sented as a characteristic of Latin populations though, in truth, it was
deeply marked by contradictions: such a so-called assimilation, in fact,
would have denied the colonial reality itself.3® While the principle was
generically upheld in Spain, it was always thwarted with respect to the
particular law of Guinea: the Peninsula’s legislation was not valid in
the colony, unless otherwise decided by the Executive Power.37 The sit-
uation was similar with respect to the Spanish purported penchant for
racial fusion.3® What is more, according to the Treaty of Congo (1885),
in order to “administer” African lands, Latins and Anglo-Saxons were
not even required to effectively occupy the territory.?® If such a possi-
bility was generically appealing and called for a new geographic outlay,
this means that the polyvalent Executive power intervened by planning,
under the guise of geography, what it did not wish to realize in poli-
tics.#0 Colonial law, hiding behind a geographical and scientific legiti-
macy, thus avoided legislative assemblies: jurists acknowledged that
“even when the ordinary legislative power affirms its competence in
these matters, in practice the provisions concerning colonies enacted by
the executive are a greater number than those enacted by the legislative
power” 4!

Geographical explorations require a commanding unit, rapid opera-
tions, and great effectiveness. Therefore, the second element of the
colonial constitution in which, as we have seen, freedom had very little
room, was the relinquishment of the separation of powers, i.c. of the old
revolutionary idea which was supported — more or less convincingly — by
European constitutions upholding the rule of law. Jurists were perfectly
aware of such a situation: “the manifest inferior civilization of the colo-
nized” was a universal public law principle and “almost necessarily calls
for a somewhat despotic power, though a line must be drawn between
legitimate and beneficial despotism on the one hand and unfair despot-
ism on the other”.*> Not many differences are to be found among
colonies, since many English Crown colonies fit such a description (from
Gibraltar to Hong Kong, from Labuan to Gambia, from Sierra Leone
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to Trinidad-Tobago).*> When norms must be suited to facts, the African
situation required a more practical approach, in that resort was made to
the Executive Power: “the Governor has general competences, being
himself the representative of both metropolitan and colonial interests; he
has legislative competences as well as competences relating to the admin-
istration of justice; he has military powers; he is endowed with all rights
that the first governmental agent must have for the purpose of preserv-
ing colonial order and public safety”.** Therefore, the colonial
Governor’s solid standing always included the “right to enact regulating
provisions having ... a substantial legislative value”.*>

Given that laws (in formal sense) were reduced to administrative
regulations, the chance for parliament to take decisions affecting the
colony was coherently and accordingly limited: even in Congo (where the
Charte coloniale of 18 October 1908 — a formal law — had turned
Leopold’s feud into a Belgian national dominion), the intervention of
the Brussels Chambers was an extraordinary occurrence.*® Not to speak
of the countries which had only recently been admitted to the “colonial
feast”, such as inflexible Germany*’ or adventurous Italy.*® That was the
age of representative governments and public opinion; yet, the colonial
constitution seemed to exhibit a sort of political “ineffability”, which
certainly made up its third characteristic:

it is widely acknowledged by all colonial peoples and by most public law doctrines
concerned with colonial administration, that metropolitan parliaments are not competent
in colonial law-making [...] in countries such as England, where the widest powers
for decentralization have been granted and where self-government is best imple-
mented, parliament is not forbidden to create colonial laws; indeed, it is entitled to do so,
though it rarely exerts such a right, not being used to doing so and also being aware of
its incompetence in this respect.*

In Spain, the Cortes dealt with Guinea only on an episodic and indi-
rect basis; under the regime of the 1888 Royal Decree, the debate on a
particular section of a financial law regarding overseas territories, lack-
ing a specific reference to African colonies, allowed the representative
Rafael Maria de Labra to express his suggestions for the

colony’s development [...] firstly, the autonomist extension of Councils; secondly, the
enlargement of the number of councillors, thus including also members of the black
race and in general all human classes; thirdly, the gradual replacement of government-
appointed councillors with councillors elected by the people; fourthly and lastly, the full
and real proclamation in Fernando Po6o, and in all colonies of Guinea, of public free-
dom, of individual natural rights and of the constitutional immunities granted to Spanish
citizens.?"
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Let us examine such suggestions. The reference to colonies within par-
liament inevitably brings about issues of power and freedom. Therefore,
when parliaments do not talk about colonial matters, what is omitted is
not a mere trifle. Labra’s reasonable proposal to the Spanish Cortes was
quite exceptional, if only for its constitutional commitment, and was
not less reasonable than the financial law that was being discussed for
overseas territories; yet, neither received a great deal of interest.>!

Being separate from the parliamentary logic and lacking freedom
and autonomous powers, the colonial constitution seemed to mirror the
metropolitan constitution:
it ought not to be forgotten that colonial law, by nature, cannot be created on the same
grounds and with the same criteria as metropolitan law. It refers to populations which
are less civilized than European ones, and for whom a kind of government similar to the

one we had in ancient times is more suitable; vice versa, it cannot adopt the principles of
modern constitutionalism.2

The view that Western law, the pride of our civilization and the enemy
of old despotisms, proved to be the most effective means to subdue non-
European cultures in the European interest, has been endorsed by the
most authoritative historiography concerned with the American experi-
ence,>? but its harsh judgements may be easily extended also to African
territories. The metropolitan regime of freedom did not seem compatible
with the more rigid colonial domination and, for this reason, old solu-
tions — which our modern jurists, such as Santi Romano, confidently
ascribe to the Ancient Regime — were adopted.

There undoubtedly were some exceptions. Adolfo Gonzalez Posada,
speaking in French to an international audience, said:

It is impossible to ignore a matter which has obviously been overlooked by colonizers,
conquerors and adventurers, which the moralist however — every historian, just like every
critic, is or should also be a moralist — must take into account, just like the sociologist,
though under different perspectives. The point is to know what right entitles a given

people (deeming itself to be more civilized) to invade, through immigration or a political
collective action, the territory of the people or peoples it wishes to colonize.

“Can a man and, above all, can a state exterminate a people at its
own discretion?” At last, we find the underpinning question nobody is
bold enough to ask; a decisive issue whose simple formulation is suffi-
cient to question the partitioning of African land and peoples, which
had been easily agreed upon unter den Linden. Unlike his European
colleagues, who were more involved in the modern colonial adventure,
Adolfo Posada’s lucid freedom of mind resulted from his unique>*
capacity of both krausista and Spaniard:
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I believe that a colony, even when it is originally nothing but a commercial enterprise or
the expression of an adventurous spirit, necessarily ends up being either an action of
extermination or of regeneration, or moral and legal elevation, of natives; I also believe
that, not only for humanitarian but also for sociological and political reasons, coloniza-
tion must satisfy the ethical needs humanity cannot neglect by being truly concerned
with the fate of natives, attracting them thereto and elevating them, thus uniting the
colonizing element and the dominating element in a sole ethnographic formation.>>

Posada dixit. His thoughts (expressed at a seminar held in Oviedo
for law students and shortly after published, in a magazine keen on
examining the colonies’ situation’® when Spain lost the Antilles and
Philippines), represent the soundest legal reasoning on colonial matters
that an embittered late nineteenth-century Spain was able to produce.’
The amalgamation of races, imposed by Europe and seriously threaten-
ing to extinguish different cultures, undoubtedly appears today as a
despicable suggestion, though it would not be fair to apply our politi-
cally correct criteria to Posada. Posada, at least, was bold enough to
turn the taken-for-granted, and generally not discussed, issue of colo-
nial domination into a real problem.

Moreover, Posada rightly resorted to law to understand the rela-
tionship between the “civilized” and the “uncivilized”: on a legal level,
it is evident that “between this and that man there can never be such a
huge difference so as to imply that one is a mere means for the other
(which is why slavery is so absurd)”. Let us continue examining Adolfo
Posada’s thoughts. By recognizing the dignity of people who are cul-
turally different, his suggestions (collected in an overlooked essay
which responded to a contemporary anticolonialist pamphlet3® using
legal means), also acknowledged the “European talent”.”® “The con-
stitutive traits of civilization must be detected. These are peoples
working in backward material conditions; undoubtedly ... they are
meek, simple, amicable, sincere and welcoming. Civilization usually
brings about the most disgraceful and shameful vices”.%% Quite an
unquestionable remark. Yet, the law Posada grounded his reasoning
on belongs to our European tradition; it is a law marked by cultural
meanings and functional to a political project producing both winners
and losers. “Isn’t the uncivilized and wild people a real constituted
state legally deserving respect? Isn’t the isolated savage a subject of
law, isn’t he a human being? Do the declarations of human rights, even
without the abstract value ascribed thereto by the French constituent
assembly (according to Rousseau), expressly exclude the races we
deem to be inferior?”%!
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Therefore, with respect to the savages, a given political law — i.e. that
created by Europe for Africa through the Treaty of Congo — which
protected, safeguarded, but ultimately subdued individuals, is questioned:

the human being endowed with reason must, first of all, respect the rational aims of his
fellow creatures. He cannot, or rather, he must not destroy them, they ought to be con-
sidered for what they are, as human beings deserving respect; secondly, in his relationship
with the savage, the more civilized being is also the more legally obliged, since legal obli-
gations are directly proportionate to the subject’s rational capacity. In the light of this,
savages’ rights are preserved, and the civilized man is in such a position as to interact with
them even when the savages are in conflict therewith.®

4 LOCATIO-CONDUCTIO ET IURA AETHIOPUM

Even when the savages are in conflict (italics by Posada). His words con-
tain a cautious, though clearly new, reference to the laws of the Indies —
to the old reasoning, by Vitoria, Suarez, and alike, which justified the
American conquest in the name of an Aristotle-inspired sort of sociabil-
ity which turned the protection of commercium among men into a more
than sufficient reason to dominate savages. The reader will certainly
recall the reasoning: everybody is entitled to go anywhere and cannot
exclude from the land (which belongs to all) any peaceful stranger who
does not disturb anyone and does not give rise to suspicions (perigrinari
cuivis quocumaque fas est, nefas vero hospitem pacatum neque laedentem,
neque suspectum communi solo excludere®). Things change when the
exercise of such a social interaction, which is so characteristically
human, is rendered difficult: it is then lawful to invade the savages’ terri-
tories (licet ergo, licet sine ulla dubitatione barbarorum fines penetrare,
idque si renuant nulla vel accepta vel merito expectata iniuria, iniqui
sunt®). It is not by any chance that, when the ius publicum europaeum
started circulating along the boulevards of Berlin, the Spanish
Dominican Francisco de Vitoria began his brilliant career as the founding
father of international law.%

Going from Berlin to Vitoria (and always in the light of our analysis
of Guinea), we have entered a world of virtual realities, i.e. of thoughts
contaminated by the cultural filter.%® Bypassing all sense of limitation,
a new form of anthropology, which did even appeal to the shared idea
of the superiority of the white race, was established as a scientific disci-
pline.” A number of European writers, musicians, and painters dealt
with exotic matters in their famous writings, works, or paintings, thus
both spreading trivial images and relenting tensions endemic to the



480 CHAPTER 14

metropolitan conscience through “cultural practices that distance and
‘aesthetize’ their object”.®® And these were neither forms of knowledge
extraneous to law nor artistic passions which did not affect jurists.
Therefore, a new comparative law doctrine, together with a modern
Roman law discipline denying jurisprudence without being after inter-
polations, were now easily mixed with other social sciences, including
anthropology.%” All such disciplines shared the same hidden beliefs and
prejudices. Even the guild of legal historians gave its embarrassing
contribution to colonialism: given its recognized competence in primi-
tive customs and its familiarity with the description of backward polit-
ical regimes, “the study of law’s comparative history offers colonization
its most considerable services”.”0

Furthermore, there are a number of mouldy Latin texts which then
began to be re-examined through new editions and studies after having
been long neglected during the Enlightenment.”! The “confessional” way
of considering such texts left little doubt as to the legitimacy of
European expansion, and thousands of venerable pages created and
reproduced images of barbarism which were particularly vivid also in the
colonial period. The Indians subdued by Hernan Cortés and whom
Bartolomé de las Casas tried to save, the blacks of Albert Schweizer or
of Governor Barrera all matched the same model, i.e. the cliché which
pitilessly depicted non-European populations as being, inter alia, indo-
lent, infantile, drunk, coward, mistrustful, superstitious, emotional, and
so on.”? Jurists were well aware of such factors:

the African black race displays its typical traits in Central and Eastern Africa, in Sudan,
in Senegambia and in Guinea: an elongated and compressed skull, narrow at the temples;
flat nostrils, non vertical though leaning teeth, thus lifting the upper lip; short neck, wide
and cylindrical chest; slightly curved feet; black, short and wool-like hair. Such anatom-
ical traits are accompanied by given moral characteristics: an underdeveloped mind [...]
and a great susceptibility. The black being, if left on his own, is hardly able to abandon
tribal lifestyles through civilization.”?

Under such a perspective, it mattered little whether the West was inter-
ested in exploring this or that side of the Atlantic and whether its domi-
nation was recent or centuries old: experts could always rely on historical
accounts of colonization — these being a fundamental chapter of all writ-
ings on colonial law — which linked Stanley, Gallieni, or Cecil Rhodes
with Columbus and even with ancient Romans.”

Such remarks ought not to be misunderstood. To stress the conti-
nuity of a given line of thought — the European racial and cultural
superiority — is not to disown the multiple differences between the
conquest of the United States and the exploitation of Africa. Suffice
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it to recall one significant difference: towards the end of the nine-
teenth century, the Western mythical idea of progress — superior polit-
ical structures, modern sciences and medicine, productive economies,
technological innovations”> — had (almost) completely replaced the
missionary vocation of the past. Progress now moved together with a
new universal public law consecrating “civilization” as a “modern
political idea”, which was just as fundamental as the old revolutionary
key words of equality and freedom, and was capable, if necessary, of
subverting them:

progress must not be denied to anyone, whether he be white or black. All individuals
must be allowed to compete with the most noble and intelligent, and must be allowed
to rival in their efforts for the public good and for humanity. However, the limit of
what is rational ought not to be overstepped. Politicians, blinded by false equality,
have forgotten that real differences are nonetheless very important. The state offi-
cial cannot disown psychological factors linked with the hereditary transmission of
given qualities, good or bad, neither can he ignore the impact of race on individual
aptitudes.”®

The above ideas are indeed very different; yet, our textual history also
detects some common traits: starting with Acosta, there emerged an
empirical and compared — in other words, modern — ethnography which
connects the late sixteenth century to the late nineteenth century.”” The
Western conception of labour — a biblical curse and a legitimate title for
appropriation, but also a necessary concurrence of forces for the
exploitation of African resources — also includes an unlimited trust in its
civilizing function, which seems to remain unaltered throughout
centuries, and which makes the Jesuit missionaries of the past seem not
that different from modern colonial governors. And what may be said (in
1588) for the American Indians (“these savage nations, mainly the
peoples of Ethiopia and of the Western Indies must be educated like the
Jews [...] they will refrain from any idleness and excess of passion
through a reasonable amount of work and must be compelled to abide
by their duty by striking them with fear”7%) may be valid also for Guinea
in 1907: “much must be done on the island of Fernando P6o to submit
the bubis, and one of the conditions required to dominate them, to make
them work and to know the number of people living on the island is to
set up police postings”.”

Only 10 years had lapsed since the Treaty of Berlin; yet, the colonial
social question was already a leading concern of the main European
centre for colonial studies.®? Quite obviously, the cultural filters of the
anthropological adventure came into play: faced with the untamed idle-
ness ascribed to the blacks and already manifested by the Indians, the
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European strategy — regardless of whether it was devised by José de
Acosta or Angel Barrera — consisted in imposing a working regime which
civilized one group of people in order to enrich another, and did not
hesitate to use pre-Enlightenment criminal law, a means to ensure
productivity and discipline.®! The culture of colonialism established a
particular connection between Europe and Africa whereby the whites
brought progress and the blacks paid for it by offering their labour
forces: “civilized and learned cultures have the duty to bring civil life to
human beings living in primitive and wild conditions, and to turn them
into useful and productive men; they also have the duty to discover and
exploit the richness of virgin territories inhabited by the latter, thus
rendering a service to Humanity and Progress and conferring great part
of such richness to the civilizing nation”.82 The lack of Africans’ consent
as to their progress and work did not appear to be a problem. In a similar
context, the rigid defence of mandatory labour, often prescribed by law
and always used in colonial regimes, ended up by claiming to indicate
European esteem for traditional cultures: “colonizers have simply used a
local customary formula corresponding to the local conception of
work”.83 What was ignored, however, was that aversion to work or bad
performance was the natives’ natural mechanism of resistance against
the foreign dominator.54

It was the early twentieth century in the Guinea Gulf; yet, the prin-
ciples conceived for the Indies at the end of the sixteenth century still
seemed to hold ground. At a time when there used to be a European
“common” law with a universal vocation, the American Indians were
seen, if not directly as animals, in any event as miserable, rough, and
inferior people; they had a particular status in a world of privileges and
were classified in the lowest and most defenceless ranks of the social
system. Being victims of their infantile condition, they did not even
enjoy the familiar autonomy which was granted to the poorest or
the “rough” people.®’ Three centuries later, another “common” law, i.e.
the colonial law of Berlin, was applied in the African continent. The
archaic categories of “roughness” and misery were no longer used, and
nobody viewed the Church as a civilizing and protecting institution.
Yet, the idea of Africans’ “under age” status was upheld by civil codes
and used by the colonial legislators to subdue the blacks in the name of
their wildness: “savages may be easily assimilated to minors or to indi-
viduals unable to make correct judgements”; they are all disabled and
under guardianship.8¢ In the name of protection, which no African had
ever asked for, Europe expropriated individual wills: it compensated
more suo Africans’ declared incapacity by compelling them to work.
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In such a perspective, which saw natives as metropolitan children or as
mentally insane, public international law recycled private law concepts
and extended the latter’s protective measures — protectorate, mandate
or trust — to all exotic populations lacking a defined public apparatus:
peoples thus paid for their political infancy through their dependence
on Western remote motherlands.

Colonial subjects were forced into their proper classification: “the
intellectual faculties of our black Africans are on average limited, this
rendering their autonomy difficult not only in the political world but also
in the private domain”; the expression of their allegedly disturbed will
had to be entrusted to special officials and patronages.®’” What mecha-
nisms could guarantee greater submission? Blacks are like children, with
the terrible difference that time does not lapse for them: once Africans
were put indefinitely under guardianship, tropical medicine, grounded
on statistical reasoning, and physical anthropology, conceiving of sexual
development itself as the ultimate limit of intellectual maturity, were able
to determine the mental age of Guinea’s bubis as that of a 12-year-old
child.®

The issue of “work” lies at “the very heart of the colonial problem”.%
There certainly were European workers in the African continent who were
subject to special norms for the whites;” yet, after the Berlin conference,
there arose a widespread opposition to their presence in Africa, for both
hygienic reasons related to the harshness of tropical weather and for
stronger reasons connected with the dignity of the white race: “Guinea is
not a colony for the immigration of labour. The white worker cannot
live with the daily wage given to the black, his working rate is not similar
to the latter’s, the dignity of his race does not allow him to bow before the
blacks, and he cannot perform a hard job without his health being
damaged”.®! The white workers’ poor biological fitness to tropical
weather was even welcomed as a potential safeguard for races deemed to
be inferior; yet, virtual domination was what actually took place: as a
matter of fact, immigration legislation of the time did not even contemplate
the possibility of emigrating to Africa to work.%?

Once again, not Spain alone was concerned with the above problems.
When the International Institute of Brussels became aware of the
changes taking place in the exotic dominions of old European powers
(i.e. when the States which were once objects of colonial domination
began entering the League of Nations), it began devoting its collective
efforts to the Régime et I'Organisation du Travail des Indigénes dans les
Colonies Tropicales.®> Guinea, once again, allows us to examine a com-
mon principle of labour under colonial “common” law, whose enactment
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varied according to the circumstances of each single country.”* In Spain-
dominated equatorial Africa the persistent “labour problem”, i.e. the
shortage of workers in the plantations of Fernando P6o, seriously jeop-
ardized the fate of such a small territory, that had few capitals, sufficient
foreign penetration, and very few resources; however, the colony’s
economic history — the discontinuous grants of land, the risks of cocoa’s
monocultivation, the duty barrier in the Peninsula, the difficult “impor-
tation” of workers from the Kru coast, from Sierra Leone or Biafra —
ought not to conceal the fact that such difficulties were local manifesta-
tions of much wider phenomena endemic to the culture of imperialism
itself.

5 DE THEOBROMATE COLLIGENDO MORE GUINEANO

Now we have come to 1906, Spain still lacked specific legislation on
labour agreements, though the “Temporary Regulation on Native
Labour in the Spanish territories of the Gulf of Guinea” was then imple-
mented in Spain’s tropical territories.”® Being the key element of the
exploitation plan carried out in accordance with the colonial government
through the 1904 organic statute, such a Regulation was a low-profile
metropolitan law with a strong local imprint, its content being entirely
due to the Royal Commissioner Diego Saavedra, a Governor who was
particularly sensitive to landowners’ needs.”® The Spanish Regulation
drew inspiration from the Portuguese legislation which followed the
Treaty of Berlin®’ and aimed at guaranteeing sufficient labour on the
island; although it did not attain its immediate aim, it paved the way for
a good number of minor legislations, made “of decrees, orders, bans and
instructions, whose good intentions are frustrated by the congenital
slackness of the people they are addressed to”.?8

The decrees issued by Barrera in 1911 are an example, inter alia, of
such detailed governmental provisions driven by “good intentions”. Ever
since then, the African constitution was marked by a similar form of
legislation, “since the legislator better understands the subjects of law
and fully grasps the problems of colonial sociology”;?? yet, it is precisely
through such a modest way of introducing local provisions that the
common principle of hard labour was introduced in Guinea. Such a
principle did not apply to the bubis; according to the 1906 Labour
Regulation, “all residents of the island of Fernando P6o with no prop-
erty, job, legal and acknowledged occupation, or not domiciled in the
social Registries kept by local Councils for this purpose, will be subject
to the guardianship of the Curaduria and will be obliged to work, both
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under contract with private beings and for the state. This rule does not
apply to the bubis, though agreements therewith are not forbidden as
long as they are accepted by the former” (Article 24).

In order to account for such an exception, let us refer back to the
general and straightforward principle: Africans “will be subject to
guardianship and will be obliged to work”. Such a precept entails much
more than two mere propositions linked by a copulative conjunction.
The blacks’ savage nature, coupled with the whites’ obligation to civilize
savages, legitimated the former’s submission to the latter. Ergo, in
European legal terms, the subjection of colonial populations depended
on a guardianship bond, which protected the savages by civilizing them
and civilized them by imbuing them with a work-based productive
culture: in other words, the obligation to work imposed on the Guineans
is the result of their being minors under guardianship.

In the light of the above, the logic behind the Regulation is clear. The
circumstance that such a norm refers to native labour, and that labour is
the main theme of its provisions (Article 24-76), is due to the fact that
the 1906 Regulation hinges upon a protective institution, the so-called
colonial curaduria (Article 1-23; see also Article 77-79), which represents
Spain itself in its capacity of guardian of the savage-disabled. Indian
precedents — an example against nations suspicious of the moral stature
of Spain — were not forgotten, yet the terminology and mechanisms used
came now from “common” colonial law.!%" This led to the double aim of
“protection” and “work” — “to protect” natives in order to subdue them
to work — which was typical of Spanish guardians: “such officials’ duties
are to avoid and, where necessary, to punish violence committed by
Europeans on natives, to control agreements between the former and the
latter, in particular salaried labour agreement, which are the most open
to abuse, as well as other similar agreements”.!%! As was the rule in
European constitutions for Africa, the line between assisted contractual
wills and violent impositions of labour agreements simply did not exist:
the armed forces of the protective institution were able to ensure the
reasonable behaviour of its most recalcitrant protected individuals.102

Could the bubis still be legally exempt from work, even though in prac-
tice they were under guardianship? Did not the Spanish Authorities’
detailed decrees re-establish the inexorable logic of the constitution,
subverted for the time being by a non-subsequent norm? The presence in
Fernando Péo of foreign labour, which was decisive at the beginning of
the century and which was related to the conception of islanders as phys-
ically and morally weak beings and thus not very useful to landowners,
certainly played a significant role in the original exception: “a rickety and
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degenerated race ... quite a repulsive lot ... with an under-developed
physical constitution”,!03 “the disgraceful bubis of the coast are an
inferior race, a race degenerated by alcohol abuse, supporting the whites
with the only aim of gaining some benefits”!%* and coming up to a fast
extinction.!% Such remarks are undoubtedly terrible in themselves but a
closer examination is required. Besides oppressive conditions and rough
ethnographic evaluations, the issues of “protection” and “work™ are
fundamental in understanding the lack of legally established rights in the
Black Continent.

Let us now leave for a while the legal profile of such non-existent
rights. Let us examine the magazines which we briefly mentioned above
in order to understand colonial legislation. Matters are so clear, and the
network of representations rotating around the Guinean harvesting of
cocoa is so obvious, that any example, just like the following one, may be
used in this respect. It was in 1921, in the presence of the new District
Delegate, D. Emilio G. Laygorri, the city of San Carlos was happily
celebrating the King’s name day. “Quite nicely, during the celebrations,
nearly all the district bubis came to pay homage to their beloved King in
the person of his friendly representative. All united by the same ideal,
colonial people rivalled in expressing their patriotism ... then, as it happens
in families sharing the same feeling, their interest aroused their
honour”.1% We shall later deal with some picturesque aspects of such
patriotic celebrations, but, for the time being, we wish to stress an
ordinary word used by the reporter of such friendly events. Being whites
and blacks united in their vivid love for the Spanish monarchy, the inhab-
itants of San Carlos are, in colonial eyes, a close family, indeed, a family.

The family rhetoric thus provides the framework within which colo-
nial norms could be set. Let us now examine the situation in 1921. On
31 December, Governor Barrera docked at Santa Isabel. He was
returning from Spain and was warmly welcomed by local people.!%7
“The Local Council has erected a beautiful arabesque arch at the gates
of the city with an inscription bearing the words: ‘Most Excellent Mr.
D. Angel Barrera: to his adopted Son, the grateful people’. The inscrip-
tion underlines the intelligent contribution of the Public Works Officer
D. Francisco Bermejo. In the arch erected by the Company Daughters
of Africa, the simplicity and typical style of the country stand out,
along with the following affectionate inscription: ‘To father Barrera,
the daughters of Africa’: national colours were the main trait of the
lively work™.

Should we despise the repeated use of the above metaphor? All indi-
viduals’ mother was the distant Spanish homeland, which the Governor
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had just visited. He was born there in 1863, precisely in Burgos, caput
Castellae, though he had now been adopted by Santa Isabel, a young
colonial capital. The Governor, who was the lawful son of Fernando
Po6o, was himself a progenitor. The so-called Daughters of Africa, who
saluted the arrival of the Governor, were also daughters of Barrera: they
used the same appellation as for their fathers, i.e. papd (daddy). This was
a common usage: during the same celebration, some batukos, tribal
chiefs of the bubis, submissively kissed the Governor’s hands and bent
down at “the feet of their idol, Papd Barrera”. Such pieces of news came
from the colony, but they rapidly reached the homeland.!8

The historian must take these repulsive anecdotes seriously and grasp
their juridical meaning.'% The family metaphor, which was so recurrent
in colonial language, was not a mere rhetorical contrivance used by
European consciences to underline both the West’s racial superiority and
its commitment to the political domination of Asia or Africa. Owing to
a discourse which sublimated any kind of inequality, not only was any
potential debate on the rights and freedoms of non-European races
avoided; the family picture also eliminated the conceptual incoherence of
jurists who were compelled to use principles for Africa that were
completely opposite to the ones used for European countries. The
proclamation of the so-called universal political principles, continuously
thwarted on grounds of race, social organization, or development, effec-
tively complemented, by resorting to the “family” image, the state’s
means of dominance, i.e. its protectorate on native peoples or the pro-
tection of its single members. It “ought not to be forgotten” — says Santi
Romano — “that colonial law cannot, by nature, be set up on the same
basis and with the same criteria as metropolitan law. It refers to peoples
who are less civilized than the European ones, for whom a kind of
government similar to the one we had in ancient times is more suitable;
vice versa, it cannot adopt the principles of modern constitutionalism”.

A precise content to the above Italian jurist’s general consideration can
now be ascribed. In more ancient times, even in Europe, the family was
the leading structure of social life.!!® Within the domestic setting, which
became the model for republics, there was a paternal power (precisely an
economic one) with a discipline of its own, just as closed to justice as it
was open to religion. Being exempted from any legal control, the family
chief’s decisions could not be questioned. The father’s task was to edu-
cate, correct, and complete the reduced capacities of his children and
wife. Biological links were not decisive in legitimating submission to
paternal authority: familiar bonds compelled non-European men and
women, like domestic servants, slaves, or sons in custody, to abide by
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their white masters’ authority. The family itself was the most important
agency of criminal policy and was responsible if this first circuit of
punishment failed. Through discipline, economy, and religion, the fam-
ily embodied the paradigm of the despotic government, which had been
harshly criticized by enlightened intellectuals with the aim of creating a
different world. Let us just quote the following words by Marquis
Beccaria:

such ruinous and authorized injustices were approved even by the most learned men and
carried out by the freest republics, which deemed society to be a union of families rather
than a union of men. Let us imagine a hundred thousand men, [or] i.e. twenty thousand
families, each of the latter being made of five members, including the chief representing
it: if the association is created for families, there will be twenty thousand men and eighty
thousand slaves; if the association is made of men, there will be a hundred thousand cit-
izens and no slave [...] Such conflicts between family rules and the republic’s fundamen-
tal rules give rise to another set of contradictions between domestic and public morals
and also bring about a perpetual conflict in the soul of each individual. The former
inspires submission and fear, the latter courage and freedom; one restricts charitable acts
to a small number of people with no spontaneous choice, the other extends them to all
human classes.

“This shows how limited most legislators’ points of view were”. Such
words need not be further analyzed, since their mere quotation allows
us to grasp the political (or antipolitical, if you like) spirit embedded in
the old domestic setting.!!! Such considerations do not distract us from
our main concern, i.e. colonial work. The family entails both working
under submission and disciplinary powers not subject to law: hence, it is
by examining the dogmatic meaning of familial metaphors that we can
truly appreciate the central role of work in colonial constitutions.!!2 At
the time and place which were object of the Treaty of Congo, the above
ideology legitimated the exertion of a very old patriarchal power, and
familial bonds were used to submit equally (no matter whether labour
was private or public) prudent domestic servants, efficient officials, and
exploited workmen. We shall not deal either with the conceptual
changes which affected labour agreements when Europe took hold of
Africa,!!3 or with the labour relationships effective in the colonizing
countries.''* What is important, and thus particularly illustrative on
colonial work, is that our forefathers believed that work was to be tech-
nically conceived of not as a civil law obligation, but rather as a chance
of collaborating with capital, which hence found its meaning within the
institutions of family law.!!3

We can therefore understand the meaning of those “amorous” figures
which occur from time to time in our texts. Suffice it to think about the
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plural use, in any European language of the late nineteenth century, of
the innocent word colonia: this Latin word, through its underlying mean-
ings of abandonment and dependence, could equally be applied to indus-
trial factories, forsaken pupils, or prisoners, all these being potentially
redeemable through a good measure of work.!'® Being viewed both as a
child before the law, as a being to be civilized, and as a worker, the
African had both an infantile condition as well as a worker’s status,
which ultimately led to his double submission: even the most humble
white man, exempt from any kind of protection, was always better than
the most proud bantu labourer. The European governor was both the
natives’ father and master. Colonial policy turned into a labour issue and
colonial law was but a set of instruments used to force the black to
produce to the white’s benefit.

6 SI VIS PACEM, PARA BELLUM

Behind the “disabled” beings’ backs, Guinean whites devised a number
of strategies arousing rivalry among tribes — divide ut regnes, as it was
said!!” — and aimed at instilling the need for money in the blacks’ minds
through artificial consumption habits: the mark of civilization, which
coincided with the adoption of clothes, had more to do with money and
wages rather than with the development of delicate, moral, or decent
feelings.!!3

Quite recently, luckily, thanks to the Colonial Department [of the Ministry of State],
which has fought off the suggestions coming from scrupulous souls and female hearts
[...], a new direction has been given to colonial politics, this being called ‘of attraction’;
ever since the most illustrious Governor, Don Luis Ramos Izquierdo, implemented a plan
of military action for the effective occupation of Fernando’s island, thus establishing mil-
itary postings, calling the botucos to its attention and obliging them through force to
account for their failure to comply with orders, establishing the obligation to work, curb-
ing the use of alcohol and using other means typical of governments [...] ever since then,
the impact of our sovereignty on the colony has been sensibly increasing, and the rural
situation has been notably improved since the number of labourers has been timely suited
to the number of plantations.!!®

This was the kind of story told (with the greatest sang-froid) about
Guinea. Thus: “si vis pacem, para bellum”. Such an expression — first
employed by E. d’Almonte when speaking to an audience of geographers
about the “inhabitants of Spanish Guinea, viewed in their status of
Spanish subjects”’? — united the new Spanish approach towards
natives with both the public expression of colonial interests and colonial
military organization: despite their differences, these stances were all
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connected — not only in terms of simultaneity — within the final aim of
compelling such “Spanish subjects” to hard labour. In the Guinean press,
however, the voice of the old but still forceful Labra, a Member of
Parliament, occasionally resounded; speaking to the Cortes, to whomever
was still interested in listening to him, he argued that

a Colony is not an estate, a garrison, a place for arms, a religious mission or a
monastery [...] A colony is a civil society, governed by normal laws, identical to the
Metropolis in its basic features, in its unity of law and civil freedom, whose progress
must be guaranteed by individual expansion and safety, by the readiness and compe-
tence of Administration, by the progressive consecration of the autonomist principle
with respect to local culture and means, and by metropolitan Public Powers’ attention
to the Colony’s needs and requirements and to the universal progresses of Political
Economy and International Law.!2!

Such an ideal model, however, did not prevent Spain from losing its
beloved Cuba and was contradicted, as never before, by Guinean institu-
tions and facts. Moreover, without expressly mentioning the colonized and
by implicitly referring to the different situation of the lost Antilles, Labra’s
references “to the Colony’s needs” implied, when referred to Guinea and
despite his likely intentions, the dangerous universal public law principle
whereby all extraordinary actions by the state are legitimate: the state is
thus seen as “such a particular subject that, if its preservation and existence
require individual rights and existing laws to be breached, its extraordinary
acts are justified in the light of the country’s needs ... ‘Salus populi suprema
lex esto’”.122

“Exceptional law is applied only when there is an exceptional situa-
tion, and it can never constitute a new kind of ordinary law.”!23 Yet, in
Africa, where every exception was the rule, such timid warnings were not
followed. The Guinean Boletin provides an example in this respect.
Without paying much attention to the role of the trustee, who is a medi-
ator in the contractual ambit, the new provisions on individual labour
(1907) were completed in 1908 by setting up the Colonial Guard, this
being arranged by the Governor responsible for the bubis’ mobilization,
i.e. Sir Don Luis Ramos-Izquierdo. Thanks to the Guard, Spanish
domination could be extended to tropical peoples and territories, and
labour could be imposed through violence: from the very beginning, the
cult of work and love for the King and the Spanish Homeland — one
along with the other — were the Guard’s key concerns.!24

Just when Barrera was about to commence his long governing expe-
rience, a bloody strife, i.e. the rebellion of the Balacha (often men-
tioned in decrees and provisions) was the reason for the enactment of
harsh military measures to be applied to the recruitment of labourers.
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Such violent events were stirred by the 1910 decree on individual
labour, whose terms (“to attract bubi inhabitants to the hardship of
labour and thus civilize them within the social order”) were very simi-
lar to the ones we have already seen.!?> During the “facts of San
Carlos”, which took place in an area where the presence of claretianos
was particularly strong, the bubis fought against hard labour; the press
preferred to disguise such events as fights among natives to conquer
power in local tribes, which supposedly led to the killing of an innocent
(white) chief of the Guard; the death of the rebellious tribe chief,
which supposedly happened as a result of fortuitous gun shots, and the
destruction of his houses were described as a “weakness of Spain ...
towards them [the black]”. Quite luckily, the united forces of guards
and colonizers (Anglo-Saxon and Catalan names abound in the expe-
dition, for example “Dn. Maximiliano C. Jones, Dn. Juan Bravo, Dn.
José Bronn y los Srs. Faura, Baide, Roig, Macmen, Ramoén, Vila, Clark
y Lues”) were able to tame, after several days of confusion, the modest
rebellion. 126

“The mountain has given birth to a mouse”, as will be said;'?’ the
bubis’ war was extensively dealt with by the Boletin in the following
months. “The problem of labourers may be resolved through sheer
willingness, patience and energy, ensuring by all possible means that
the bubis work; I believe it necessary, for such a purpose, to set up police
postings”.!28 Given Governor Barrera’s extensive intervention on the
conditions of the territories, his determination in applying the colonial
constitution was quite foreseeable, so much so that the 1911 decree on
bubis, rather than being the continuation of the plan started by Luis
Ramos-Izquierdo, became the legal expression of the Governor’s
personal belief: the colony could be governed only through patriotism,
through an iron hand and by obliging the natives to work.'?

In the absence of political rights and civil participation, only a number
of spiritual values was in force in Guinea, namely those embodied by the
King of Spain. In this respect, let us examine what was reported about
Santa Isabel in 1921.

Echoes of the Celebrations for the King. In the previous issue, we did not have a chance
to describe, for want of space, the fantastic Civil-Military Parade which took place on
occasion of the celebrations held for our August Sovereign’s name-day; we will now com-
plete the description by providing our indulgent readers with a general illustration of the
symbolism and allegories of the artistic carriages that, through two endless lines of
natives carrying Venetian lanterns, paraded through the town’s main streets. The first of
these beautiful carriages, pulled by seven vampires and guided by a Cupid, represented
our Homeland, tightly embracing our prestigious Army and our heroic War Navy, and
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folding men’s labour, which is a source of honesty and wellbeing, in its arms. The noble
and beautiful figure of our August Sovereign which nicely stood out on a big drum,
adorned with frills of the national flag, placed between the images of a castle and a lion,
completed and topped the whole carriage, which was both fantastic and artistic. The
second carriage was less allegoric, though equally artistic, and represented the Command
of the Colonial Guard in such an artistic and accurate way that it was like filigree. On the
25th day, at half past four p.m., a lively, contended and interesting football match took
place in the field near the telegraph. There was a team of European gentlemen and
another of natives; the former, which was indeed very clever, won the match. Our most
sincere congratulations.!30

Such patriotic games among youngsters (i.e. among colonized African
natives), illustrated by ineffable graphic evidence,!3! bring back our
attention to the conceptions we have dealt with above and which may
apply also with respect to the deployment of the Guard and the bubis’
obligation to work. The happy Guinean tribes (of course native subjects,
as demanded by the colonial constitution!32) conferred liveliness on the
celebrations whilst also guaranteeing safety to the European organizers.
Yet, there were other reasons behind the black guards’ escort of the royal
carriage parade: a coach pulled by vampires [!] which united, under a
rough image of Alfonso XIII, oil-painted on a drum [!!], the images of
the Motherland, of the Army and Navy, which are undoubtedly Spanish
images, embraced to the image of Labour (in truth only African labour).
“Members of the Colonial Guard”. For instance, the “authorized native
chiefs” Cayetano Cien Duros, Antonio Asombra Canovas y Manuel
Mochila Morral, who received medals (though not a pension) thanks to
their “merits in military operations carried out between August 5 and 12
to punish the Ysen tribe (District of Bata) for its rebellious behaviour
against Colonial Authorities”,!33 and all colonial guards “are entrusted
with the task of defending such feelings of love for the Motherland,
willingness to work and obedience among natives inhabiting the areas for
which they are responsible”.!34

Love for Spain and work in Africa. Even without such an explicit
textual support, it is not difficult to grasp the meanings of the rough
Hispano-Guinean iconography. The hard labour imposed by the armed
forces of a faraway motherland was the result of the same European
culture, supposedly a “source of honesty and well-being”, received willy-
nilly by the bubis of Fernando Pdo. Lacking rights and legal capacity,
bound to work only on the grounds of being “Spanish subjects”, all
natives were sons of the King (represented in his walk around Guinea),
and were also vicarious sons of the real representative, of the Rear
Admiral and of the Governor.!3 Love, respect, and services were owed
to their royal father Alfonso XIII. His illustrious proxy, papd Barrera,
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instilled such precepts through a number of celebrations, paid by him-
self,!3¢ and at the same time demanded obedience to such precepts
through orders and decrees, thus enriching colonial landowners.!37 Since
Barrera’s corrective powers were exerted with respect to “sons” deemed
to be minors, such powers were unlimited: through the support of local
canon law, such an exertion benefited (“I curtly do them justice, leaving
sentences and allocutions aside ... I punish them ... with respect to the
two things that they value the most: their money and body”!3%) local
landowners. The reason behind Spain’s presence in Guinea was a
patriotic obligation to work. Under such an economic and not simply
etymological perspective, governmental provisions on labourers went
well beyond the harvesting of cocoa and thus made up the African
constitution itself.

7 PRAESTANTIA LINGUAE LATINAE

The colonial constitution is the colonial occurrence itself. “Upon
commencing the harvest of cocoa, it is customary for the Governor to
publish a provision whereby all natives who are neither landowners nor
have any means to live on or any acknowledged occupation, are com-
pelled to register to work as farm labourers. Such a decree is an effective
labour regulation, whereby the rights and obligations of masters and
labourers are defined; the elderly and minors are exempt from such an
obligation, just like women, although contracts may be made with the
latter as long as they voluntarily offer their services”. Given that, accord-
ing to the temporary Regulation of 1906, the hard labour of bubis is
prohibited, local circumstances require labour law to force the latter to
make agreements with landowners. Although the organic Regulation of
1904 provides Governors with the instruments needed to suit law to the
colony’s local needs,!3 the measures enacted by Barrera and its immedi-
ate predecessors (such as the Real Orden ratifying them) need not even
to appeal to such a regime to legally justify the denial of the blacks’
contractual will.

Some antiliberal conceptions typical of the rule of law resounded in
colonial provisions and were easily implemented in Africa: the 1906
Regulation and the 1904 organic statute consecrated freedom, which,
however disappeared (thanks to the providential intervention of the
“Government’s authority”) when peaceful citizens turned into “disturb-
ing elements”.!40 Such antiliberal arguments drew inspiration from the
“legendary decree of the Roman Senate: Videant Consules, ut ne [!] quid
detrimenti Respublica capiat”.
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The Latin maxim leads us to our conclusive remarks. It is 1912. A
Royal Order for the Guinea Gulf was enacted in Madrid and signed in
San Sebastian.!*! On such a historical occasion, at such geographical
latitudes, it may be argued that the Roman Senate and People were only
a dim recollection in a crumpled school book. The legal reasoning of the
Spanish legislators, entrusted with the embarrassing task of suppressing
those civil rights which they had recently granted, resorted to addressing
the bubis in some mysterious words from a dead language.

Such a language, however, was actually not so “dead” in this case. Let
us just recall what follows. “The Senate has established that the Consul
Lucio Opimio shall take all required measures to ensure the republic
does not suffer any damage”.!#? “The Senatus Consultum has decided
that Consuls C. Marius and L. Valerius shall summon the tribunes of the
people and the praetors, whom they consider to be necessary, in order to
preserve the power”.143 Further examples are not needed.!#*

Videant consules. Such two words were first pronounced in a precise
moment in time, they were repeated throughout a long literary tradition,
and were finally preserved in the libraries containing great texts by emi-
nent learned men. Twenty centuries after having been first pronounced
and written, these ancient words on the extra ordinem defence of the
Roman Republic were exhumed to compel natives of Spanish Equatorial
Guinea to work. Ancient expressions were used to support extraordinary
powers; classical Latin expressions were incorporated in the “Royal
Order” enacted for Guinea and justified the antijuridical measures
enacted by the Governor. From Spain to Africa, it seems that some
principles of the colonial constitution could be expressed only in Latin.

The Latin language is something more than a constitutive element of
our deepest culture and is more than a solid support of law. It is a
hypostasis of culture and an expression of dominance. Throughout the
centuries, a Latin upbringing has drawn a line between the European
male child’s family life, under the dominance of the mother and of mater-
nal languages, and the social life of the white adult who, together with
other individuals in an exclusively male world, united the social category
of the economically successful man with the Latin language. Different
educational practices of body punishment hinged upon the teaching of
some texts, which were learned through blood: physical pain was wanted,
rather than a mere threat, which stimulated memory and tamed individual
will; a school of vigorous behaviour and a doctrine of virility were
upheld. Moreover, were not the Latin protagonists of violent battles — the
destruction of Carthage, the bloody fight between Opimio, and Caio
Gracco, Cicero’s attacks at the traitor Catilina — (told over and over again
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in texts teaching Latin), real heroes, demigods, or supermen? Being
agonistic and male, being an instrument of initiation to the secrets of a
long tradition reserved only to state representatives, Latin represented
the transition rite practised by European cultures.!4

This ideology was not perceived by its victims; nonetheless, the white
warrior leaving Berlin to conquer Africa appealed to twenty centuries of
Latin as if this were a very useful weapon. As a matter of fact, before the
beginning of the African adventure, to speak Latin was tantamount to
possess knowledge: it was necessary to the liturgy whereby God was wor-
shipped, to gaining access to the dominant culture and to the beginning
of any professional activity. When the African adventure was embarked
upon, the ancient language was but a subject matter of philology, the
Western world being dominated by vulgar idioms. The new turn of
events, however, led Europeans to claim that “in a nation with a Latin
race such as Spain, which possesses a rich and harmonious idiom, with
an incredible number of words and sayings of Latin origin, in a nation
proud of its classical traditions ... the weakened interest in Latin studies
cannot be taken light-heartedly; not only is such a study the foundation
and principle required to know and correctly use the Castilian language
... but it is also the only means to have access to the treasures of the
Past”.146 But despite such thinking, a new culture, which was not
grounded on the cult of martial virtues but rather on the proclamation
of rights, started viewing Latin as a mere slang used by a decadent
priestly class: “it is about time that public teaching satisfied the needs of
modern life and had as its main aim the upbringing of Enlightened
citizens rather than Latin rectors”.!47

With the Restoration, Latin in Spain once again began affecting
education. Attention was paid to Cicero and to his first Catilinaria, to
the solemn maxim which places the preservation of the Respublica above
all other considerations: such a maxim was taught, inter alia, to a young
citizen of Burgos, the future Governor of Guinea, and to other adoles-
cents, who later became councillors of the Ministry of State.!4® Not sur-
prisingly, however, other neo-Latin and neo-Germanic languages were
taught in Africa. In Guinea, the state official subscribing labour mobi-
lization was also responsible for subscribing the teaching programme to
be applied to colonial public schools: “Castilian Grammar and Spelling
Principles” were taught, attention was paid to “Notions on the harvest-
ing of coffee, cocoa, cotton, vanilla and other products typical of such
intertropical countries”; Latin was not mentioned at all.!*> Once again,
the colonized’s will was blatantly ignored: “we want to have more than
what we have today. That is, our children want to be taught to read and
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write, to carry out a job. In this manner, our children will be able to earn
a living under the Spanish flag. Today, instead of learning what is
needed, children are taught to climb up bamboos, to fish and do other
things which we are not lacking in”.13% Any theoretical formation or any
more elevated form of access to Western culture were kept at the margins
of the colonial constitution: “teaching to natives must refrain from being
too book-based, too ‘intellectualistic’ ... Teaching is aimed at both edu-
cating and instructing natives ... For this purpose, school programmes
and timetables must devote ample room to the lecons des choses and to
the manual and professional training of pupils”.!>!

Legons de choses, when civilization was at stake. Such an aim was
attained, for many generations, by the Spanish Motherland in Guinea.
“Are we Spanish?” — the teacher used to ask — “We are Spanish by the
grace of God”. “Why are we Spanish?” — he insisted — “We are Spanish” —
answered the boys — “because we were lucky to be born in a country
called Spain”.!>2 A “flourishing and peaceful future” was envisaged in
tropical lands, whose richness and well-being were guaranteed by Spain
and the Latin language.

8 CONCLUSIONS

Let us now conclude our study. The reading of some exotic texts, which
are so eloquent on the fate of the liberal rule of law in the African
continent, rather than illustrating the terribly weak foundations of the
institutions brought about by the decolonizations of the 1960s and
1970s,133 provide us with a very clear picture — pitiless in its clarity — of
precisely that political form as it exists in Europe. After all, only a
Western analysis from outside Europe, once its picturesque orientalisms
have been spotted, can thoroughly study our local culture.

The first element of such an analysis brings us to the “age” of moder-
nity. The history of the rule of law as a form of state, i.e. the history of
modern legal and political culture in general, presents an aggregate of
both old and new facts, ideas and projects, marked by deletions as well
as continuities: lower chambers resulting from an ever-enlarging
electoral body and coexisting with upper chambers where nobility
maintains (hardly disguised) secular privileges; monarchies striving to
share sovereignty with national subjects; the flaunted triumph of public
transparency in the political and legal world together with the peculiar
preservation of the arcana imperii: in other words, the persistence of the
ancien régime, as in the well known title of Arno J. Mayer’s work.!>* This
persistence becomes overwhelming (as it is expressed, e.g., by Santi
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Romano’s honest contributions) whenever the European state turns into
a colonial metropolis. The dramatic adventures of crowned heads in the
African continent — such as the geographical curiosity and the economic
interests of Leopold, King of Belgium!3> —is not only a terrible example
of “persistence” but also a metaphor of a very old politics incompatible
with pure rules of law.

The second thought that strikes the observer of the African reflection
of the European state refers to space, this being simply meant as the
element that affects — and circumscribes in legal terms — any legal system.
Let us put it more simply: the recently underlined paradox between
tradition and modernity is reflected in the tension within European law
between universalism and localism. Under this perspective, the age of
imperialism appears also as the age of a science of law, i.e. of the
supposedly universal meaning of dogmas and categories which undoubt-
edly contrast (govern, coexist, fight) with national legal definitions. In
some cases, the specificity of legislation is in line with the universality of
law (and thus the aspirations surface that support modern comparative
law); in any event, colonial law provides in my view a very interesting
subject for the analysis of the circulation of different models and experi-
ences within an institutional area created, strictly speaking, by the
succession of international treaties.!5

Thirdly, the latter adjective allows us to underline the existence of a
very wide scope of action of the rule of law even where its legal reference,
which is conceptually inevitable, does not appear at all. We owe the
public law jurist Allegretti the historiographic merit of stressing how
liberal foreign politics remained tied to the terrible logic of the “reason
of state”; while the passage from the ancien régime to the new modern
order deeply affected the distribution of political competences among
constitutional organs, it left the goals and the spirit of the state’s inter-
national action unaltered.’>” This door (it is up to the reader to say
whether open or closed), which is the only way to the African experience,
conceals either very ancient institutions (such as slavery or forced labour
in colonies) or overwhelming “family” logics (such as the protectorate of
peoples and the “condition of minority” of non-European races).

The history that follows is well-known. The old colonial powers, after
the First World War (a colossal conflict which witnessed the fall of many
crowned heads), conceived of a new kind of state, where new institutions
— democracy and rights!3® — resolved (as best as they could) the dilemma
of power. Such a state triumphed in Europe, for the time being, precisely
when colonialism in Africa was coming to an end: it might be wondered,
however, whether this laid the best foundations for political autonomy in
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the African continent, the latter being wrapped up in the quasi-legal (or
not legal at all) net of the old rule of law (as demonstrated by the example
of Guinea, daughter of a Spanish motherland jealous of its “parental”
power).
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to be more cautious in asserting the voluntary nature (“die Idee des freien
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So reports the text (without title) by Angel Traval y Roset (“Vicepresident of the
Committe of the Rural Chamber of Fernando P6o in Barcelona and former presi-
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A. Traval, “Un merecidisimo aplauso”, Africa, 4 (1910), p. 11.
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ban enacted by the temporary Governor ... on last 15 June, and the work of bubis”.
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Sindicato de la Publicidad, 1910, pp. 7-8.
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J.G. Bluntschli, op. cit., I, p. 314.

See the General Order of 16 March 1908 on the Colonial Guard, art. 2: “In each
garrison, where the flag is daily hoisted with the established honours, a portrait of
our august King (may God protect him) will be hanged, and inscriptions bearing
maxims such as the following ones will be hanged on other walls: Spain is the
Sovereign of our Territories, The mission of the Colonial Guard is always to defend
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ones, is by C. Crespo, Estudio antropolégico y etnologico del bubi, pp. 182—4 on the
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A. Barrera, Lo que son y lo que deben ser, pp. 38 ff.
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provision enacted on the bubis work (30 August 1907). Barrera and Ramos-Izquierdo
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See “La Guinea Espafola”, 491, 10 February 1921, p. 47.
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una factoria espaiola”, La Voz de Fernando Péo, 49 (15 June 1912), p. 7; “Ultimos
festejos en Sta. Isabel. Carroza presentada por la Guardia Colonial”, ibid., p. 11.
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Occidentale, Paris (Theése Droit), 1912. More specifically, E. d’Almonte, Los natu-
rales, pp. 29 ff. on “Los elementos de fuerza mas adecuados a las condiciones de la
Guinea espaiola”; G. Granados, “Proyecto de Organizacion Militar para los terri-
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dias 12, 14, 15, 16 y 17 de Diciembre de 1910, por iniciativa de los Centros
Comerciales Hispano-Marroquies, Barcelona: Imprenta. Esparia en Africa, 1910,
xix—xxviii, also collected in La Voz de Fernando Péo, 16, 1 February 1911, pp. 8-11.
Real Orden of 26 Juanuary 1914, “Boletin Oficial de los Territorios Espafioles del
Golfo de Guinea”, 15 March 1914, p. 45. The following figures were also awarded
with medals: the tenant of the Guardia Civil, assigned to the colonies, Joaquin
Moreno Saez, the “European sergent” Angel Vals Capilla and natives (without a
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Yemis Dongo Batarga, Kame, Somo y Dokoko.

See the General Order of 16 March 1908 on the Colonial Guard.
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years of embarking war ships, as told by the Claretian fathers: “Nuestra colonia”,
La Guinea Espariiola, 495, 10 April 1921, pp. 107-8.

M. Gongora, Angel Barrera, p. 106.

For this reason Barrera, an energic repressor of dissents, was a highly celebrated fig-
ure by the harsh press of landowners. See “Nuevo gobernador”, Boletin del Comité
de defensa Agricola de Fernando Poo, 7 (15 September 1910), p. 56; A. Traval, “Un
merecidisimo aplauso”. See also C.A., “Los pobrecitos indigenas. Una politica
atractiva”; e Mandin, “Sublevaciones en el Muni”, La Voz de Fernando Péo, 22,
1 May 1911, pp. 7-9, articles taken from the Barcelona newspaper El Noticiero
Universal (April 25) and La Vanguardia (April 23).

This will be the rule from the very start (V.B.A., “Cdmo trataria V. al indigenea?”,
Boletin de la Camara Agricola de Fernando Poo, 111, 5 (31 May 1909), 59-61 where
the quotation is taken from) till the end of the period in question (Ruiaz, “Nuestra
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Armengol Coll, Segunda memoria de las Misiones de Fernando Péo y sus dependen-
cias, Madrid: Imprenta Ibérica, 1911, pp. 226 ff. on “Moral means” for coloniza-
tion; by the same author, E/ misionero en el Golfo de Guinea, ibid., 1912, pp. 74 ff on
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o legislacion supletoria del Vicariato Apostolico de Fernando Péo, Barcelona: Casals,
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Ministry of State (art. 4, 2 of this Decree), or even adopt extraordinary measures
to preserve internal peace (art. 3). The task of “assigning individual labour” (art. 4,
11) may be also recalled, this being subject to a hearing of the “Committee of the
Authorities” in this case and in the former one (art. 12, 1, and 5).

Report of the Colonial Department of the Ministry of State, 6 July 1912, infra doc-
ument no. 3: “this paragraph [the 2nd of art. 24 of the 1906 Regulation], just like
the provision of art. 32 of the organic Royal Decree of the Colony, undoubtedly
refer to the freedom of each individual to work or not to work, as he thinks proper.
Yet, when he is asked to use such individual freedom to make collective agreements
which, for their imposing character, disturb the peace, prosperity and life of a State,
or part thereof, [the provisions in questions] do not allow the governmental author-
ity to fold its arms or abide by the provisions for peaceful citizens; these, when
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ceasing to be so and turning into disturbing elements, lose their rights and always
justify the Authority’s extreme and dictatorial decisions”.

Real Orden of 2 August 1912.

“Decrevit quondam senatus, ut L. Opimius consul videret, ne quid res publica
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Catilinae, XXIX, 2) [The Senate established that the consuls shall act to ensure
that the republic does not suffer any damage].
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and civilization”).

157. Cf. U. Allegretti, Profilo di storia costituzionale italiana, with its illustrative subtitle:
Individualismo e assolutismo nello stato liberale, Bologna: il Mulino, 1989, pp. 120
ff. on “the non-legality of liberal foreign policy”.

158. See in this respect the notable contribution by G. Gozzi, Democrazia e diritti.

Germania: dallo Stato di diritto alla democrazia costituzionale, Roma-Bari: Laterza,
1999.





