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PREFACE

This collection of essays is the first volume in a series entitled
AMINTAPHIL: The Philosophical Foundations of Law and Justice, pub-
lished by Springer under the general editorship of Mortimer Sellers of
the University of Baltimore School of Law.

AMINTAPHIL, the American section of the International
Association for Philosophy of Law and Social Philosophy (IVR), is an
interdisciplinary professional organization that holds biennial meetings
on issues of law, social ethics, and political theory. Its members include
political philosophers, law professors, and political scientists.

The essays in this volume are based on papers originally presented at
the 2004 meeting held at Stanford University in Palo Alto, California.
The theme was Just War Theory: Contemporary Challenges.
AMINTAPHIL has produced a number of earlier volumes of essays as
well, and a list of these may be found at http://www.philosophy.utah.
edu/AMINTAPHIL/publications.htm.

I would like to thank those who attended the 2004 meeting for some
lively and insightful conversations, and the authors of the essays for the
intellectual stimulation of working with them and their willingness to
accept my comments and suggestions for revisions.

Steven P. Lee
Geneva, New York
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I. INTRODUCTION



JUST WAR THEORY AND THE CHALLENGES 
IT FACES

The extent to which the world changed on 9/11, with the terrorist attacks
on New York and Washington, is a matter of debate. But, even if the
attacks did not themselves introduce significant changes, it is clear that
they highlighted and accelerated changes that were already underway in
the role of military violence. This volume is an examination of the moral
implications of those changes. The chapters consider how these changes
should be understood in moral terms.

Traditionally, matters of the morality of military violence have been
understood and assessed in terms of Just War Theory (JWT). This vol-
ume examines the extent to which recent changes in the role of military
violence pose challenges to JWT. How has the role of military violence
changed, and what are the moral implications? There are different ways in
which this question might be approached. In this introduction, I will
approach it by asking whether JWT is adequate to handle the challenges,
or whether instead it needs to be revised or abandoned in favor of a dif-
ferent approach. What does it mean to ask whether JWT is adequate to
the contemporary challenges? JWT has always been understood not as an
abstract moral theory, but as a practical guide for political leaders and
military personnel in their decisions about the employment of military
violence. The adequacy of JWT is bound up with its continuing ability to
serve this practical function. If the contemporary changes have left the
theory unable to provide practical guidance, the theory is now inadequate.

JWT consists of a set of rules and norms that seek to control military
violence, to limit or restrict its exercise. It is a theory of limited war.
Unlike doctrines of pacifism, it does not seek to outlaw all war; it
assumes that some military violence is morally justified. It accepts the
assumption that in a world of sovereign states without an overarching
governing authority, military violence must be available to states, at least
to protect themselves from aggression. At the same time, unlike doctrines
of realism, JWT does not assume that any use of military violence that
furthers a belligerent’s national interests is justified; it seeks to impose
moral limits on military violence. It assumes that even in a world of sov-
ereign states, states have some mutual moral obligations not to interfere
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with each other. As a theory of limited war, JWT is in a middle position,
so to speak, between pacifism and realism, allowing some uses of mili-
tary violence and disallowing others. Its adequacy is tied to its ability
to maintain that sometimes precarious middle position, not to move too
close to, or collapse into, either realism or pacifism. If JWT moves
too close to realism, it is not serving its moral function. If it moves too
far from realism, it is not serving its practical action-guiding function
because military decision-makers will simply ignore rules that require
too great a sacrifice of national self-interest.

The just war rules have been developed over time in response to given
social, political, and technological realities, and, as these realities change,
the question arises whether the rules remain adequate, whether they retain
their action-guiding function. The concern is that the nature of current
changes in military violence will deprive the theory of its practical import,
relegating it to the status of an abstract moral theory without practical
applicability, a classroom exercise, lacking relevance to those making
decisions on the use of military violence. Or, perhaps the theory, in the
face of the changes, continues to provide practical moral guidance to
military decision-makers, proving adequate to the changes.

The rules of JWT are rules of moral permissibility. They indicate to
military leaders and combatants (as well as to those observing their
behavior) when military violence is allowed and when not. One part of
JWT, jus ad bellum, consists of conditions that must be satisfied for a war
to be initiated or joined. The conditions are that the war have a just
cause; that it be declared by legitimate authority; that it be fought with
the right intention; that the harm reasonably expected to be done by
the war be proportionate to (i.e., not exceed) the good the war can be
reasonably expected to achieve; and that the war be a last resort. The
other part of the theory, jus in bello, involves principles that must be sat-
isfied by the way violence is used to achieve the military objectives of a
war. The two chief principles of jus in bello are discrimination, which
requires that attacks not be made against civilians and civilian targets,
and proportionality, which requires that particular military actions con-
tribute to winning the war (i.e., cause no gratuitous harm) and contribute
sufficiently to that end to outweigh the harm they are likely to do.

What are the contemporary changes to which JWT is called upon to
respond? Perhaps the most important change is the accelerating pace of
globalization, the growing economic and informational interconnected-
ness of nations. Globalization is affecting what parties are engaging in
military violence, how that violence is organized and used, and the
weapons available for its use. Other important changes are part of, or are
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reinforced by, globalization. One is the decline in state sovereignty;
sovereignty is the idea that each state has exclusive authority over its own
internal affairs and should not be subject to interference by other states.
A second is the burgeoning international human rights movement, which
is creating practical global standards for how states should treat their
citizens. A third is the rise of international, nonstate terrorism. Another
is the diffusion, through proliferation, and the resulting wider availabil-
ity, of especially destructive military technologies, such as weapons of
mass destruction. A related change is the Revolution in Military Affairs,
the way the uses of military violence have been affected by the develop-
ment of advanced forms of military technology, such as precision-guided
munitions.

All these have led to changes in the use of military violence, and these
pose challenges to JWT. Three of these challenges receive extended
discussion in Parts III, IV, and V – intervention, terrorism, and torture.
A fourth challenge is the development and use of high-tech weaponry
discussed in Part VI. Part II addresses in a general way JWT and the
challenges it faces.

1. THE RESOURCES OF JUST WAR THEORY

To begin to address the question whether JWT is adequate to the con-
temporary challenges, it is necessary first to have a better understanding
of the theory itself and its resources. The history of the theory sug-
gests that its capacity to encompass new forms of military violence is
extensive. From the time that JWT was systematically formulated in the
Middle Ages, there have been a series of revolutions in the nature of war-
fare. Through these, the theory has proved surprisingly flexible; it has
survived and retained its practical relevance, though not without modifi-
cations. But is its flexibility sufficient to the changes of our own era?

The adaptability of JWT is strongly argued for by William Murnion in
Chapter 1. He takes a perspective on the nature of the just war theory
different from that presented above. In his view, the just war approach is
not strictly a theory or a tradition yielding univocal judgments about the
morality of particular wars or methods of fighting. It is rather a heuris-
tic construct, a way of considering and talking about the morality of
war. The just war perspective contrasts with four alternative approaches:
realism, pacifism (as mentioned earlier), militarism, and idealism. These
alternative approaches can be distinguished by different epistemological
and ontological assumptions they make, and each can be found histori-
cally in both religious and secular forms. Part of the adaptability of the
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just war approach is its ability to take on characteristics of one or
another of these alternatives. Murnion sketches the history of just war
thinking, portraying it as a series of four paradigm shifts, from the divine
law approach of Augustine, to the natural law approach of Aquinas, to
the law of nations approach of Vitoria and Grotius, to the contemporary
international law approach. It is the lability of the just war heuristic that
makes it “the last best hope for meeting the contemporary challenges to
the ethics of warfare.”

Chapters 2 and 3 provide a more pessimistic read on the adequacy of
JWT. Both David Duquette and Patrick Hubbard see the resources of
JWT as more limited and currently under significant strain. The chapters
concern the relationship between JWT and realism, and each criticizes
the views on this relationship of Michael Walzer, the most prominent
contemporary expositor of JWT.1 Duquette faults Walzer for presenting
a form of JWT that moves too close to realism, while Hubbard faults
Walzer for not moving far enough toward realism. Despite their coming
at the issue from opposite directions, each author would probably
endorse the point that for JWT to be adequate, it must move much closer
to realism. Hubbard endorses this move, finding in it the only way for the
theory to retain its relevance, while Duquette condemns the move, seeing
it as an abandonment of the theory as a coherent moral perspective.

Duquette sees the moral heart of JWT in the principle of discrimina-
tion, which expresses a respect for human rights. But the action-guiding
capacity of this principle is always under pressure because the princi-
ple can interfere with the ability of a state to achieve its military goals.
Duquette argues that Walzer’s treatment of the issue of civilian deaths
through “collateral damage” shows that he has moved the theory too far
in an accommodation to realism. This is also the case with Walzer’s doc-
trine of “supreme emergency,” under which states are allowed to directly
attack civilians if the attacking community faces utter destruction. When
JWT is under pressure from realism to weaken its commitment to human
rights, it must stand its ground, so to speak. Walzer’s version of JWT tilts
too far toward realism. The theory gains in adequacy, but its coherence
as a moral theory is undermined.

Hubbard, on the other hand, reproaches Walzer for presenting a the-
ory that cannot adequately guide action. Walzer argues that his version
of JWT is action-guiding because the moral language it deploys can
constrain policy choices before the fact and serve to hold leaders and
combatants responsible after the fact. But it does neither. The moral lan-
guage of the theory does not constrain policy choices because of the
nature of the political process and the way that moral language is used
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to rationalize decisions made on other grounds. Moreover, leaders often
regard their rule-violating actions as morally required because they are
acting on their moral role responsibility to protect their nations. Nor
does the moral language effectively hold leaders and combatants respon-
sible after the fact. Walzer introduces supreme emergency as an attempt
to deal with this problem, but it does not go far enough. Leaders regard
all wars as emergencies, and tend to violate the constraints of the theory
across the board.

Duquette calls for a less realist theory for the sake of moral coherence,
while Hubbard calls for one closer to realism for the sake of practical
effectiveness. In Hubbard’s view, if the new forms of military violence are
seen as necessary, they will be practiced whatever the theory prescribes.
The opposing positions of Duquette and Hubbard represent one of the
problems this volume addresses. To maintain its coherence and its integrity
as a moral theory, JWT would have to prohibit the new forms of military
violence. Because these new forms are seen as militarily necessary, this
would weaken the theory as a practical guide to military action.

2. INTERVENTION

Intervention involves the first use or initiation of military force by one
state against another in the absence of the latter’s having committed
aggression. Recently, two forms of intervention have come into promi-
nence, humanitarian intervention, the use of military force to stop mas-
sive human rights violations in another state, and preventive intervention,
the use of military force in response not to actual or imminent attack, but
to an expected future attack. For example, the 1999 Kosovo War was a
humanitarian intervention, while the 2003 Iraq War was a preventive
intervention. Both of these forms of intervention have a long history,
but recent changes have brought them to the fore. The changes fostering
humanitarian intervention include the growth in the international human
rights movement and an increase in the number and severity of intrastate
ethnic conflicts, leading in some cases to genocide or ethnic cleansing.
The changes fostering preventive intervention include the growth in inter-
national terrorism and the wider availability of destructive technologies.
In addition, both forms of intervention have been given momentum by
the decline of state sovereignty.

The main question is whether the reasons offered for humanitarian
or preventive interventions provide a just cause under jus ad bellum.
Intervention is often seen as morally problematic because the only just
cause for going to war is thought to be self-defense, so that a state is
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prohibited from initiating war.2 On this view, interventions are nondefen-
sive wars and so forms of aggression. The prohibition of aggression is
based on respect for national sovereignty. Does JWT have the resources
to accommodate either humanitarian or preventive intervention?

Chapter 4 by Rex Martin is devoted largely to humanitarian inter-
vention. He discusses the similar versions of JWT offered by Walzer and
John Rawls.3 Both Walzer and Rawls regard humanitarian intervention
as justified, but it is unclear how this view fits into their overall theories.
In general, humanitarian intervention is justified on the grounds of the
defense of human rights, but, more specifically, we need to know what
level of rights violations is required for intervention and what the theo-
retical justification for picking that level is. Martin finds that Walzer and
Rawls answer the question of the required level of rights violations largely
by pointing to shared judgments (intervention is justified when the rights
violations “shock the conscience of mankind”), but do not provide theo-
retical underpinnings for their answers. Concerning the question of who
should authorize intervention, which concerns the jus ad bellum condition
of legitimate authority, Walzer and Rawls move away from regarding uni-
lateral intervention as justified toward requiring some form of interna-
tional authorization, though not necessarily by the United Nations.

Humanitarian intervention is also the subject of Chapter 5 by Helen
Stacy. She argues that such intervention lacks an adequate foundation
in international law, and, through appealing to what she calls relational
sovereignty, she proposes legal revisions that would justify it. Relational
sovereignty is a recognition that globalization has altered the conditions
of sovereignty by blurring the distinction between domestic and interna-
tional politics and making a government’s claims of immunity from inter-
vention conditional on its respecting its citizens’ human rights. Stacy
addresses the issue of the level of human rights violations needed to jus-
tify intervention by appealing to the legal doctrine of equity and to an
analogy between intervention and individual rescue under tort law. This
leads to the position that humanitarian intervention is justified when
human rights violations are widespread and extreme, the victims support
the intervention, and the intervention promises to do more good than
harm. A fourth criterion is that the intervener be committed to helping
the state to rebuild its institutions to avoid a recurrence of the humani-
tarian crisis.4 Moreover, Stacy argues that intervention may be justified
not only when victims are being killed, but when they are being starved.

Preventive intervention is taken up by Eugene Dais in Chapter 6. He
argues that the world has seen the advent of “perfect terrorism,” terror-
ism perpetrated by members of stateless organizations with potential
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access to weapons of mass destruction. Perfect terrorism justifies a
form of preventive intervention. The goal of perfect terrorism has been
the termination of the hegemonic role the United States plays in world
affairs. Since the end of the cold war, the United States has become the
single world superpower, and as such it has assumed a hegemonic role of
policing the world to maintain the conditions of free trade and mutual
prosperity. This has meant, for example, keeping the oil flowing, leading
to its hegemonic interference in Middle Eastern politics. Islamic terrorists
have attacked the United States to get it to abandon such interference.
Given the extreme threat posed by perfect terrorism, it is necessary for the
hegemon, in violation of the normal constraints of jus ad bellum, to have
an exclusive right to engage in a form of preventive intervention, a “pro-
tective right of first strike.” But this creates a problem of fairness, since
the right is special to the hegemon. Partly in response to the fairness issue,
Dais places a tight set of constraints upon the exercise of this right.

A different perspective on preventive intervention is offered by Steven
Lee in Chapter 7. By focusing on the jus ad bellum criteria of just cause
and proportionality, he argues that preventive intervention is not justified.
He discusses just cause in terms of a domestic analogy between individ-
ual autonomy and state sovereignty. As it would be wrong to interfere
with an individual based only on suspicions about his or her future
malign actions, absent the initiation of such actions, so it would be wrong
to attack a state based only on expectations of its future aggression.
Preventive intervention fails also to satisfy proportionality because the
consequences of such intervention are very likely to be negative, if we
count not only the direct consequences of the particular intervention but
also the indirect consequences on the international system, including an
increase in the likelihood of war through the precedent of that interven-
tion. But there remains the argument that the “new circumstances” of
international terrorism require our rethinking this case against preven-
tive intervention, but Lee concludes that the argument against preventive
intervention holds nonetheless.

Martin’s discussion suggests that just war theory may have some prob-
lems with humanitarian intervention, suggesting that changes in the the-
ory may be needed. Stacy sees the need for changes in international law
to accommodate such intervention, and since international law largely
tracks JWT, this may support the need for changes in the theory as
well. Dais endorses the need for changes in either JWT or international
law to accommodate preventive intervention because such intervention is
now necessary. Lee agrees that JWT would need to be changed to accom-
modate preventive intervention, but he does not endorse such changes.
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Thus, it seems that Dais takes the Hubbard side of the more general
argument, while Lee takes the Duquette side.

3. TERRORISM

The growth in the lethality and reach of international nonstate terrorism
is perhaps the most prominent change in the use of military violence
challenging the traditional understandings of the morality of war. One
moral question for the states at risk from such terrorism is what their
response to it should be. A question for us is whether JWT is adequate
in providing an answer. This part addresses issues in addition to whether
terrorism justifies preventive intervention. Is terrorism itself ever justi-
fied? Should the principle of discrimination be taken as a moral absolute?
What should we say about the terrorism of state actors? Is a “war” against
terrorism an appropriate, a morally justified, or even a coherent response?
What about other, nonmilitary methods of fighting terrorism? Terrorism
is an attempt to further political goals by using violence against civilians,
and this definition applies to states as well as nonstate actors. Indeed,
terrorism has been practiced by states that are the current victims of
nonstate terrorists. It is interesting to note that terrorism has come in for
special concern only since it has begun to be practiced by nonstate actors
against states.

Approaching the question from international law, Allen Weiner in
Chapter 8 asks whether the “war” against terrorism currently being waged
by the United States is really a war. While it is not a war as defined by
international law, it may be regarded as a war by a plausible “functional
extrapolation” from international law. But there is an important caveat.
Being in a state of war entails various legal restraints on the belligerents.
The United States is not abiding by these restraints, as is evident, for
example, in its claiming a right to attack individuals and states not part
of al-Qaeda, ignoring the rights to which detainees in war are entitled,
and not recognizing the reciprocity inherent in war. This undermines the
claim that the United States could legitimately regard its activities as war
under the functional extrapolation argument. The lack of proper restraints
by the United States calls into question its being at war in a legal sense,
and thus its right to take various actions to which it would be entitled
were it at war.

The moral uniqueness of the threat posed by terrorism is emphasized
by Jonathan Schonsheck in Chapter 9, and, like Dais, he argues that this
may justify preventive intervention. But his argument for this is different
and his conclusions more tentative. The moral uniqueness of the threat
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means that morality, including JWT, provides no guidance, but at the
same time no basis for denying that preventive intervention is justified.
The sui generis character of contemporary terrorism lies in the fact that
suicide terrorists are neither combatants nor criminals and are unde-
terrable. Because defense cannot be sufficiently effective, the response to
the threat must go beyond defense; it must be preventive. JWT does not
provide guidance because the conflict between the United States and the
terrorists is asymmetric, not only materially, but morally. The theory’s
assumption of moral universalism fails. Also failing to provide guidance
is the Kantian argument that an action is morally permissible only if it
is universalizable. The reason is that nations are not like individuals. We
are in a moral terra incognita, and it is unclear where we go for guidance.

In his discussion of terrorism, Stephen Nathanson in Chapter 10 notes
that, while the rhetoric of the war on terrorism condemns terrorism in
the strongest moral terms, people often react cynically to this condem-
nation. This is due to the hypocrisy many sense on the part of those
offering these condemnations, resulting from their failure to condemn
terrorism practiced by states. What is needed for a credible condemna-
tion of terrorism is a consistent and rigorous application of the principle
of discrimination to all parties engaged in military violence, whether
state or nonstate actor. This means condemning not only state actions
such as the city bombings of World War II, but also much of the “col-
lateral damage” killings of civilians. This is where JWT comes up short.
If the theory includes Walzer’s the doctrine of supreme emergency, it
regards deliberate civilian killings as sometimes justified, and, even if it
does not, it still accepts too many civilian deaths under the doctrine of
double effect. In the indifference it shows to civilian lives, this doctrine is
morally equivalent to terrorism. A credible condemnation of terrorism
must endorse a moral theory that shows a greater respect for civilian
lives. This is a theory that includes what he terms the “bend over back-
wards” principle of reducing the risk of civilian deaths.

In his discussion, Alistair Macleod in Chapter 11, distinguishes a literal
(military) war against terrorism from a metaphorical one, where the means
are nonmilitary, and explores reasons that the latter may be preferable to
the former, both morally and prudentially. Even if military retaliation
against terrorist attacks is deserved, it often ends up killing many inno-
cent parties. This makes it both counterproductive and morally prob-
lematic. The best strategy for combating terrorism is a function of the
best explanation for terrorism’s emergence and persistence. In determin-
ing the best explanation, we must consider not only the motives of the
terrorists, but also the motives of their supporters, without whom the
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terrorism could not continue. Also, we must recognize that in explaining
terrorism, we are not justifying it, and in acting in the light of that expla-
nation, we must not shrink from being willing to abandon sacrosanct for-
eign policies, so long as they are not obligatory. Also, we must not be
scared off by a concern not to “give in to terrorists”, for, if terrorists
have adopted a demand in order to garner political support, refusing to
give into that demand may play into the terrorists’ hands.

Among nonmilitary alternatives to fighting terrorism, legal responses
loom large. The legal response is explored by Win-chiat Lee in Chapter 12,
who argues that terrorist crimes should be matters of universal jurisdic-
tion, crimes that any state has a right to prosecute. Universal jurisdiction
is jurisdiction independent of the two factors that have traditionally defined
jurisdiction, territoriality and nationality. The need for terrorist crimes to be
under universal jurisdiction is shown by the extradition dilemma: If a state
receives an extradition request for a terrorist suspect, and the requesting
state does not allow due process of law, the receiving state would face the
dilemma of either handing over the suspect to an unjust procedure or
allowing him or her to escape prosecution. If terrorist crimes were of
universal jurisdiction, then the state could avoid the dilemma by trying
the suspect itself. Genocide and other crimes against humanity have been
viewed as subject to universal jurisdiction because they are heinous
crimes that are likely to occur in states that are unlikely to prosecute
them. Terrorist crimes create a related but opposite problem: they are
likely to be prosecuted locally, but in a way not respectful of due process.
In both cases, extradition-dilemma style arguments imply that universal
jurisdiction is appropriate.

Weiner, from an international legal perspective, argues that the mili-
tary war against terrorism is not justified. Nathanson, from a moral per-
spective, argues that a coherent struggle against terrorism requires that
moral strictures on military violence not be weakened, but strengthened.
His concern, like Duquette’s, is not so much the practical adequacy of
JWT but rather its intellectual adequacy, its ability to support a consis-
tent language of condemnation, one that does not sustain a double stan-
dard between states and nonstate actors. Schonsheck is also concerned
about a moral double standard, as in the Kantian requirement of uni-
versalizability, but he argues that preventive action against nonstate ter-
rorism would not create a double standard because of the sui generis
nature of such terrorism. The discussions of nonmilitary responses to
terrorism by Macleod and W. Lee indirectly support the practical ade-
quacy of JWT, in that they suggest that there are effective, nonmilitary
approaches in responding to terrorism.
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4. TORTURE

Torture, like terrorism, involves an abuse of fundamental human rights.
Torture can be the imposition of gratuitous suffering, but it can also, like
terrorism, be a means to an end, such as the extraction of information
believed to be possessed by the victim. It is torture in the latter sense that
is the main focus of discussion in this part. Torture has been practiced
throughout history, but its prominence now is due to its being practiced as
a matter of policy, despite denials, by the United States. Interestingly,
while terrorism has our attention now that it is being practiced by the
weak, torture has our attention now that it is being practiced by the
strong. The moral challenge torture poses is the adequacy of the jus
in bello rules that condemn it, given that it is believed to be militarily nec-
essary. Given the nature of nonstate terrorism, proponents argue that the
torture of detainees for information is a necessary means of defense.
There are several moral questions about torture: What is the moral basis
of the claim that torture is wrong? Are there any situations (such as in
the so-called ticking time bomb example) where torture is justified?
Given that torture is now practiced, should we seek to bring it under
control or to end it, and how should we do this?

In his discussion of torture, Larry May in Chapter 13 begins by noting
that, though torture is now being discussed as a live possibility, it has
long been condemned by international law. Because our rejection of tor-
ture is based on the idea that it is an inhumane form of treatment, the
question is how the notion of humanity condemns torture. Grotius pro-
vides some help, pointing out that humane treatment is especially
required in the case of prisoners of war (POW) because of their defense-
less and dependent position. While justice might not bar all forms of
captive abuse, humanity does. Based on considerations of humanity, the
dependent position of the captive creates either a fiduciary obligation, or
at least a stewardship obligation, of captors toward their captives. But do
these considerations apply in extreme cases of military necessity? Could
the permissibility to torture in such cases be based on an analogue to
Walzer’s idea of supreme emergency? May admits that there may be such
cases, but he argues that they would be so few that it would be better to
adopt an absolute ban on torture.

But it is the perceived military necessity of torture in fighting terrorism
that drives the contemporary case for torture. This argument is encapsu-
lated in the hypothetical example of the “ticking time bomb,” in which
a person in custody knows the whereabouts of a bomb set shortly to
explode, killing multitudes of innocent people, and can be got to reveal
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its location only under torture. The next three authors, assuming, like May,
the general unjustifiability of torture, address especially this extreme case.

In Chapter 14, Kenneth Himma notes that the possibility of nuclear
terrorism shows that the ticking time bomb example is not so far-fetched.
Many regard torture as absolutely morally wrong, but that would make
the anti-torture principle unique among general moral principles in
being exceptionless. In fact, however, our recognition that torture may be
justified in the ticking time bomb example shows the principle is not
absolute. But, how broad is the exception? Conditions must be met for
torture to be permissible, among which are that the threatened harm is
grave, that the suspect is morally culpable, that torture is the only way to
prevent the harm, and that the suspect can stop the torture by talking. In
addition, the authorities must have proof beyond a reasonable doubt
that these conditions hold. Torture does present culpable suspects with
a forced choice, but a forced choice may be justified in such cases because
the suspects’ culpability implies that forcing the information from them
would be forcing them only not to do wrong.

Chapter 15 by David Luban draws a different conclusion about the
ticking time bomb example. The prevalence of this example results from
the way that torture figures in the liberal imagination. Torture is a seri-
ous wrong for liberals because, by putting its victims under the will of the
torturer and stripping them of their dignity, it is morally analogous
to tyranny. At the same time, torture in the bomb example is meant to
save many innocent lives, and this goal is part of the liberal project. The
example bewitches liberals by appearing to allow torture as an exception
to the general prohibition. The example is rhetorically powerful because
it forces liberals away from an absolutist position and into a posture of
haggling over the consequentialist price of torture. Luban sets out to dis-
arm the example as “an intellectual fraud.” First, the example is a fic-
tion, in the sense that we cannot have the degree of certainty that the
example stipulates. Second, the example looks at torture as an isolated
case, when we live in a world of practices. To allow torture would be to
allow a practice, and so a culture, of torture, and this is unacceptable.

The ticking time bomb example is also the starting point for Chapter 16
by Deirdre Golash, but her moral objections to torture run deeper than
Luban’s. While agreeing with him that the stipulations regarding the
certainty of belief in the example cannot be satisfied, she argues that tor-
ture would not be justified even if they were. Part of the case for torture,
as Himma argues, is that the suspect is known to be culpable, so the
torture is not of an innocent person. But this does not, Golash argues,
make a moral difference. The harm of torturing a culpable suspect is
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qualitatively different from, and worse than, the harm inflicted in pun-
ishment or even in self-defense. (Torture for information is morally worse
than torture for punishment.) Retributive punishment requires respect
for human dignity, but dignity is what torture for information denies.
Torture requires that the victim betray herself or himself. The object of
the torturer is to break or usurp the suspect’s will. The moral issue of
torture for information puts to us the question of what we value and who
we are or what the bomber can force us to become. Torture in extremity
is problematic not simply because it would require an institution, but
because it is wrong apart from that.

Another form of torture in a military context is war rape, an issue dis-
cussed by Sally Scholz in Chapter 17. War rape is a form of torture when
done gratuitously, with no military goal, as has generally been the case
in the past, and it has long been recognized as a war crime. But con-
temporary war rape is mass rape, and, like torture for information, has
become a means to an end. Mass rape may be intended to demoralize
communities, achieve ethnic cleansing, or perpetrate genocide. It is geno-
cidal when, for example, its purpose is to impregnate women whose chil-
dren, with fathers from a different ethnic group, will not be accepted in
the women’s group, thereby helping to destroy that group. JWT may be
adequate to our moral understanding of individual war rape, but not
mass rape. A just-war individual rights approach cannot account for sev-
eral features of mass rape, such as the bodily nature of the violation
(which it shares in part with other torture), its cultural meaning, and the
way mass rape can straddle the line between being a concern of jus
ad bellum and a concern of jus in bello.

The main concern about torture has been its practice by the United
States, post-9/11, as a means of obtaining information on the terrorist
threat. Chapter 18 by Ken Kipnis addresses the institutional question
of how these interrogation-by-torture practices are pursued. A global
network of interrogation centers has been created, and these centers are
neither POW camps nor prisons (echoing Schonsheck’s claim that con-
temporary terrorists are neither combatants nor criminals.) The centers
are designed to maximize the extraction of information with as little out-
side (domestic or international) legal interference as possible, a purpose
different from that of prisons or POW camps. This lack of legal over-
sight has created a “jurisprudential terra incognita”. What should the
legal response to this reality be? How should these new legal institutions
be regularized so as to bring them under some kind of legal constraints?
These institutions may be here to stay; like the Japanese internment
camps of World War II, the United States public has largely acquiesced
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in their existence. If the interrogation centers are here to stay, the job of
social and legal philosophy is to think about how they can be brought
under legal regulation.

Himma argues that the ticking time bomb example is a justified case of
torture, showing that the moral prohibition against torture is not
absolute. May and Luban seem to agree that the example may be a justi-
fied case in the abstract, but argue that the prohibition should be absolute
nonetheless. Golash’s moral understanding of torture does not recognize
the possibility of a justified case. None of the four authors base his or
her argument directly on JWT, but the conclusions of May, Luban, and
Golash are in accord with the prohibition on torture implicit in the jus in
bello principle of discrimination and conventions about prisoners. In
contrast, Himma’s argument supporting justified torture is in line with
the claim that torture may be militarily necessary and that morality must
accommodate this. Implicit in this claim is that just war theory and its
implied absolute prohibition of torture is now inadequate as a practical
guide. Scholz argues that JWT is inadequate in a different way, in its
failure to conceptualize the harm of mass war rape.

5. TECHNOLOGY

The Revolution in Military Affairs is the transformation of the battlefield
by technological developments such as accurate guidance systems, remote
sensing, and computational power. Chapter 19 by Richard De George
focuses on the moral implications. One fruit of the new technology is
the “smart bomb,” an explosive that can be delivered with much greater
accuracy than in the past. Such weapons make states potentially more
effective in adhering to the principle of discrimination because, with
greater accuracy, the bombs have smaller explosive yields and do less col-
lateral damage. As a result, the principle of discrimination has implica-
tions in peace as well as war. One new moral obligation is that states
develop better smart bombs during peacetime, so as to be able to be more
discriminatory when war comes, despite the counterintuitive implica-
tion of a morally prescribed arms race. A second obligation is that states
assist their opponents by sharing with them the smart-bomb technology,
thereby allowing them to be more discriminatory as well. Another obli-
gation is that states have public debates on whether there should be inter-
national prohibitions on the development of certain forms of harmful
technology such as directed energy weapons, which would kill many inno-
cents indirectly by destroying the electronic systems on which urban life
depends. Finally, computer technology now makes possible “private” wars
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fought over the internet by individual hackers against perceived foreign
enemies, and there is a new obligation not to engage in such freelancing.

De George’s proposal that these new obligations be considered
implicit in JWT may show another way in which the theory is now at
odds with military necessity. For example, if it is a matter of military
necessity to keep one’s military technology secret from one’s opponent,
then the first of De George’s obligations would run counter to this.5

6. DOES JUST WAR THEORY MEET THE CHALLENGES?

Is JWT adequate to address the recent changes in the use of military
violence?6 Murnion argues that it is. The theory can accommodate great
social, political, and technological change because it is a heuristic con-
struct rather than a theory in a strict sense. In contrast, Duquette and
Hubbard see a problem for JWT. To what extent can and should the theory
resist a move toward realism? The concerns of realism are implicated in
the recent changes in the use of military violence because some of these
changes are seen as a matter of military necessity. Realism is, at mini-
mum, the view that what is militarily necessary is permissible. Duquette
argues, in effect, that just war theory should hold fast, resisting the call
that these new forms of violence be regarded as morally permissible. This
position risks the adequacy of JWT because, to the extent that the the-
ory prohibits what is thought to be militarily necessary, its counsel will
be ignored by military decision-makers. This is one of the main concerns
of Hubbard, who argues that the theory must accommodate itself more
fully to realism. Walzer’s appeal to supreme emergency is, in their view,
an accommodation to realism, but it goes too far for Duquette and not
far enough for Hubbard.

The challenges to JWT may show the theory to be inadequate and thus
indicate the need for it to be either revised or abandoned. But the inade-
quacies are of two kinds and would have to be addressed in different ways,
one by revision and one by abandonment. The first kind, calling for the-
ory revision, is seen, for example, in the challenge posed by humanitar-
ian intervention. This may require, as Martin and Stacy suggest, that the
rules of jus ad bellum be revised to permit the violation of sovereignty in
the case of a great humanitarian crisis, but such a revision in JWT is con-
sistent with the basic principles of the theory, namely, a concern for
human rights. So to change the rules in the required way does not lead
to a radical alternation in the theory; it is a matter of consistent devel-
opment rather than radical change. The second kind of inadequacy,
posed, for example, by preventive intervention may, as Dais suggests,
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require a radical change in the theory. This is because such intervention
requires a violation of sovereignty that is not directly related to securing
human rights. Changes in the theory in response to the second kind of
inadequacy, because they seem at odds with its core moral values, bring
the theory closer to realism. Here it is more appropriate to talk about an
abandonment of the theory rather than a revision.

How would one argue for changing or abandoning the theory in this
radical way? Consider that pacifism is sometimes criticized on the
grounds that, since there will always be wars, it is better to adopt a moral
theory, like JWT, that seeks to limit the violence of war, than to stick to
a theory like pacifism that abandons the battlefield, so to speak, leaving
military violence unrestrained. While the moral force of this criticism is
unclear, because it may be pragmatic rather than moral, the same kind
of criticism can be used against those, such as Duquette, who refuse to
abandon just war theory in favor of a theory closer to realism. If there
are going now to be preventive interventions, better to revise JWT to
seek to bring them under limited control. The legal analogue of this crit-
icism underlies the discussion of detention centers by Kipnis. Because
the detention centers now exist, better to adopt the law in an effort to
seek some kind of legal control over them than to treat them as outside
the law and refuse to deal with them legally. But the claim that it is be
morally appropriate to argue in this way for changes in an applied moral
theory, such as JWT, is controversial.

Of course, in the face of the second kind of inadequacy, it is always
open to defenders of JWT to argue against the assumptions about mili-
tary necessity on which the arguments for the theory’s inadequacy are
based. This can be done conceptually or empirically. The conceptual
approach is taken by Walzer, who argues that true military necessity, the
necessity that can override the principle of discrimination, holds only in
extremis, when the life of a community is at stake.7 None of the new
forms of military violence seem to rise to this standard.8 The empirical
approach is represented, for example, by Macleod, who suggests that
nonmilitary responses to terrorism may be more effective, indeed, that
military responses may be counterproductive.

We come in the end back to the idea that the change in circumstances
chiefly driving the growth in the new forms of military violence is the
decline in state sovereignty, the fact that states have less control over what
happens to their citizens than used to be the case. This has been moving
states toward accepting stronger forms of international governance, and
a number of the chapters make reference to the ways in which develop-
ments in international law play or should play a role in controlling the

18 INTRODUCTION



new forms of military violence. This does not necessarily affect JWT, at
least as long as these developments allow states to do what JWT allows
them to do anyway. But when international law begins to take out of
state’s hands decisions about the use of military violence, just war theory
may face a challenge of a different sort. That this kind of growth in
international law may be an appropriate moral development is suggested
by Walzer and Rawls, who, as Martin notes, see the need for an interna-
tional organization, rather than single states, to authorize humanitarian
intervention. This might be appropriate as well, contra Dais, in the case of
preventive intervention. More generally, Murnion cites Yoram Dinstein
and David Rodin, who argue that the world should move toward a cos-
mopolitan regime of collective security and law enforcement.9 This may be
morally desirable, but it seems to be an abandonment of JWT, which has
always assumed the preeminence of the sovereign state. When all is police
enforcement, there is no need for war or its rules.

NOTES

1. Michael Walzer, Just and Unjust Wars, 3rd edn (New York: Basic Books, 2000, 1977).
2. Unless an attack from the target state is imminent, in which case the initial strike is

preemptive and not a case of intervention. The distinction between preemption and
prevention is one of the controversial issues in this area.

3. Walzer, Just and Unjust Wars; John Rawls, The Law of Peoples (Cambridge,
MA: Harvard University Press, 1999).

4. This kind of consideration is much discussed these days, often under the label of
jus post bellum.

5. De George does address this, suggesting that the obligation could be crafted so as not
to give away one’s military advantage, but it seems doubtful that this is possible.
A similar moral problem arose during the cold war when, for example, President
Reagan argued that “star wars” missile defense technology would be shared with the
Soviet Union.

6. It is the prejudice of an age to see its own changes as more revolutionary, more
challenging to the status quo, than those of its predecessors. This suggests a note of
caution in any easy assumption that the changes of our era are sufficient to nullify
the practical relevance of the theory, when it has maintained its relevance through
the changes of previous eras.

7. Walzer, Just and Unjust Wars; see, for example, pp. 251–255.
8. One might argue that nonstate terrorism does, if, for example, we imagine terrorists

planting nuclear bombs in several of America’s largest cities.
9. See Murnion, notes 26 and 27, and accompanying text.
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II. SOME THEORETICAL BACKGROUND



WILLIAM E. MURNION

A POSTMODERN VIEW OF JUST WAR

From a postmodern perspective, just war – with its two components
of ius ad bellum and ius in bello and their respective specifications –
represents a heuristic construct, apt for delineating and considering the
issues and aspects of the morality of war, rather than a theory, a doc-
trine, or even a tradition, according to which judgments can be made or
conclusions drawn about the morality of particular wars or methods
of warfare.1 Historically, the development of just war has not been an
organic evolution, but a series of paradigm shifts in response to a dialectic
between transformations of values and technological, political, social, and
cultural innovations. Concomitantly, just war has vied with alternative
ethics of war – militarism, pacifism, realism, and idealism – each with its
own metaethical foundation. No wonder, then, that contemporary pro-
ponents of a just war ethic have interpreted it in diverse senses while
reaching contrary opinions both about the resort to and conduct of war
and about the morality of particular wars and modes of warfare, with
the consequence that just war, variously interpreted and applied, appears
reducible to one or another of the alternative ethics of war. In today’s
global and multicultural world, it is also evident that just war is, like its
alternatives, a Western ethic of war, rather than a self-evidently universal
framework for the evaluation of war. Yet it can still be argued that just
war, precisely because of its lability and adaptability, remains an irre-
placeable framework for assessing both the prospect of engaging in war
and the merits of various forms of warfare: the last best hope for meeting
the contemporary challenges to the ethics of warfare from preemptive
and preventive war; from insurgency, intrastate conflict, and nonstate
guerilla aggression; from humanitarian and police intervention; from
weapons of mass destruction; from torture, terrorism, and genocide.

1. RECONSTRUCTION OF THE HISTORY OF JUST WAR2

Four paradigms can conveniently be demarcated in the history of the
development of the just war ethic. Each reflects a trade-off between
the kind of law invoked to judge the morality of war and the available
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technology of warfare, as mediated by the political and social climate of
the time. Each successive paradigm represents a deeper embedment of the
just war ethic into political practice. And each, though a creature of its
own environment, has become a model for a contemporary version of
the just war ethic. Underlying this history from beginning to end is the
assumption that, absent a superior authority capable of peaceably resolv-
ing disputes, a political entity may legitimately employ some measure of
force, either in self-defense or for the protection of other (innocent)
victims of (unjust) aggression.

1.1 The Late Hellenistic/Early Medieval Paradigm

The first paradigm is the prototype for the just war ethic to be found in the
writings of St. Augustine.3 A bishop in the western half of the Roman
Empire, in which Christianity was the established religion, Augustine
invoked divine law to authorize imperial forces to protect the church from
heretical sects within the empire and to defend the empire itself against
barbarians (generally also heretics) from without. He drew, to be sure,
upon the Hebrew Bible/Old Testament, Roman law in the writings of
Cicero, and St. Ambrose’s sermons, but his brief remarks on the right (ius)
to go to war became the conventional auctoritas for the medieval develop-
ment of just war doctrine.4 Citing Romans 13:4, Augustine invoked the
command of God to punish idolaters and heretics or the demand of
charity to recover the goods and punish the attackers of innocent his
authorization of civil authorities to make war in order to restore peace.
Clearly, a war for either reason was immediately offensive rather than
defensive, and while Augustine admonished the prosecutors of war to
prepare for peace by eschewing any feelings of hatred or revenge, he did
not impose any restriction of weapons or tactics in the vindication of their
cause. In this prototype of just war theory (JWT), therefore, there were vir-
tually no ius in bello limitations and only the rudiments of a ius ad bellum,
and these applied directly to offensive rather than to defensive wars.

Yet Augustine was the authority to whom in our time Paul Ramsey
appealed for his version of just war as a forcible exercise of charity for
the sake of restoring peace, a moral obligation he argued was faithful
to Christ’s commitment to peace and expressive of the Christian virtue
of agape.5 His students, the “Princeton” school, the most prominent of
whom is James Turner Johnson, have amplified the Augustinian tradi-
tion of just war to argue that sovereign authority has a rational as well
as a religious mandate to maintain order through war, without any pre-
sumption of a bias for peaceable over belligerent means.6 Likewise,
George Weigel invoked the Augustinian paradigm in his critique of the
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recent development within official Roman Catholic teaching – from John
XXIII’s encyclical Pacem in Terris, to Vatican II’s constitution Gaudium et
Spes, and the American Catholic bishops’ pastoral letter The Challenge of
Peace – of the interpretation that the just war ethic does indeed imply
a presumption for peace and against war.7

1.2 The Medieval Paradigm

The second paradigm for just war was the medieval ideology of just war
developed within the social and political context of Christendom.8 This was
an ideology in which natural law provided a rational armature for divine
law, and it was designed to limit feudal conflicts within Christendom rather
than to authorize crusades within or outside the (now Holy) Roman
Empire.9 St. Thomas Aquinas’s theological codification of this ideology
in his Summa Theologiae has come to be called the “classical statement”
of JWT. And Aquinas’s epitome of the tradition is indeed the crucial
link in the chain by which the canon law strictures about the justification
for war in Gratian’s Decretum (1154), reinforced by the Decretists and
Decretalists of the twelfth and thirteenth centuries, were converted into
a purely rational ethic of war by Vitoria and Suarez in the fifteenth and
sixteenth centuries, as well as by Grotius in the seventeenth century.10

Aquinas summarized the conditions for ius ad bellum as legitimate
authority (de facto as well as de iure; that is, pertaining to kings and
princes, in addition to the pope and the Holy Roman emperor); just cause
(now implicitly self-defense, as well as the recovery of stolen goods and
the punishment of malefactors); and right intent (including proportionate
response, in addition to the pursuit of peace).11 Although Aquinas con-
curred with Augustine’s theological perspective in viewing war (apart from
the stipulated conditions) as a sin against peace, a fruit of the supernatu-
ral virtue of charity, he underpinned this exposition in terms of divine law
with an argument from natural law (with its rational endorsement of the
love of God and neighbor) in which justice was the paramount virtue.12

Although Aquinas himself did not elaborate a ius in bello, his theory
was, as James Turner Johnson has shown, but one ingredient, important
as it was, in the medieval ideology of just war. This ideology derived
from both religious and secular sources, on both theoretical and popular
levels, and comprised elements of both ius ad bellum and ius in bello,
eventually crystallizing at the turn of the fifteenth century into a con-
sensus throughout Christendom about the justification and limitation of
war.13 After the failure of the Peace of God and the Truce of God move-
ments, canon lawyers were concerned mainly about the ius ad bellum
requirement of legitimate authority and the ius in bello prescription of
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discrimination. They attempted – futilely, as it turned out – to limit the
incidence of war by restricting the authority to declare war to a sover-
eign, a lord with no superior: effectively the pope and the Holy Roman
emperor. And they sought to exempt clerics and religious from the effects
of war by defining them as innocentes (harmless ones) because of the
canonical proscription against members of their status bearing arms.

This religious campaign to limit the incidence and the impact of war
was aided and abetted by secular endeavors. A revival of Roman law
tightened the restriction on the authority to declare war, while the chival-
ric code included peasants, along with clerics and religious, among the
innocentes by exempting from warfare those who were unable as well as
forbidden to bear arms. By the turn of the fifteenth century, therefore,
the entire complex of religious and secular, theological and legal maneu-
vers coalesced, in the writings of Honoré Bonet and Christine de Pisan,
into a consensus throughout Christendom about the recourse to and the
conduct of war. This medieval paradigm remains the preeminent model
for the contemporary Roman Catholic version of the just war ethic,
whether in the official teachings of Pope John XXIII, Vatican II, and the
American Catholic bishops or in the philosophical writings of John
Finnis, Joseph Boyle, and Germain Grisez.14

1.3 The Early Modern Paradigm

In its own time, though, the medieval paradigm did not survive the dis-
integration of Christendom because of the Protestant and Catholic (or
Counter-) Reformations and the concomitant emergence of the modern
era, precipitated by the rise within Europe of the nation-state together
with the Western exploration of Asia and Africa and discovery of the
New World. The early modern paradigm of the just war ethic was a
response to this set of events. It took two forms.

In the conflict spawned by the competing Protestant and Catholic
Reformations, Protestant polemicists, and some Catholics as well, fol-
lowed Luther in amending the just war ethic to make the defense of
religion – and, once again, divine law – the primary if not the sole justi-
fication for war. They invoked the holy war ethic of the Hebrew Bible,
combining it with Augustine’s authorization of war against heretics and
the precedent of the Crusades against Islam. In addition, they recalled
that the medieval ideology of just war, designed to mitigate war between
orthodox Christians, was never meant to prohibit Christian crusades
against either heretics or infidels. For those who took this approach the
justice of the cause – the repression of heresy – was usually supposed to
vindicate a remorseless prosecution of the war.15
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By contrast, the European conquest of the New World, accompanied
by conflict among the emerging European nation-states over religious as
well as political issues, led to a reconstitution of the just war ethic upon
the foundation of right reason. Interpreted at first in terms of natural
law, right reason came eventually to be construed in terms of ius gentium,
a hypothetical law postulated to be common to all peoples by virtue
of their very humanity. Francisco de Vitoria, who followed Aquinas in
interpreting right reason in terms of natural law, thought right reason
would provide a common ground for adjudicating the legitimacy of war
both between Catholics and Protestants and between Christians and
heathens. For Vitoria was as concerned about moderating imperial con-
flicts between Spain and England as about restraining the depredations
by Spanish conquistadors of Indians in the New World. Not only did he
attempt to avert religious wars between Protestants and Catholics by
restricting the causes of war to reasons of state; he stipulated that, if
only because of invincible ignorance, these reasons could give what
Johnson has termed “simultaneous ostensible justification” to both
parties to a conflict. Hence, Vitoria emphasized the necessity for both
parties, in the absence of certitude about ius ad bellum, to adhere scrupu-
lously to the prescriptions of ius in bello. Yet he qualified his own admo-
nitions by allowing, in case of military necessity, for unintentional and
indirect harm to noncombatants and, in the limit case of certitude
about the justice of one’s cause, for intentional though indirect harm to
noncombatants.16

In the wake of the Peace of Westphalia (1648) ending the Thirty Years
War, Vitoria’s paradigm of just war based upon right reason was adopted
by both Catholic and Protestant theologians. Grotius, the founder of
international law, reinterpreted right reason, however, not as an innate
natural law but as a hypothetical common law of all nations or peoples.
He also codified the doctrine of just war into the now familiar diptych
of ius ad bellum and ius in bello. Ius ad bellum he reduced, in an accom-
modation to the reality of modern nation-states, virtually to the posses-
sion of sovereignty, while he accordingly emphasized even more than
had Vitoria the necessity for moderation in ius in bello, to limit the bru-
tality of warfare. This paradigm of just war, reflected as well in the writ-
ings of Vattel and Locke, suited the “sovereigns wars” of the seventeenth
and eighteenth centuries, limited as they were by the personal resources
of sovereigns, the mercenary composition of armies, and the primitive
technology of weaponry and transportation.17 Yet this paradigm has
also become the model for important contemporary versions of the just
war ethic, in both Michael Walzer’s Just and Unjust Wars and John
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Rawls’s Law of Peoples, with their common (albeit differently inter-
preted) assumption of a generally shared moral outlook about justice
and rights among all, or at least all liberal, peoples.18

1.4 The Late Modern/Contemporary Paradigm

The late modern or contemporary paradigm of just war has arisen in
response to the total wars of the nineteenth and twentieth centuries and
is based upon positive law.19 In 1832, Carl von Clausewitz defined total
war as a prerogative of the sovereignty of nation-states, free to exercise
politics by forcible as well as peaceable means and to prosecute war with
their full resources, with the most devastating weaponry, and in the short-
est period of time.20 Total war became a possibility after (1) the French
Revolution inflated national sovereignty to the ideology of nationalism as
a defense of the “rights of man”; (2) the Napoleonic wars innovated the
practice of universal male military conscription; and (3) the industrial
revolution enhanced transportation on both land and sea and enabled the
mass production of precision-made weaponry. The response of govern-
ments, with the endorsement of ethicists, was to attempt to limit through
positive law the resort to war as well as the prosecution of war.

With ius ad bellum effectively reduced by the beginning of the nine-
teenth century to a nation-state’s competence de guerre,21 the first recourse
for the limitation of war was to spell out ius in bello in official instruc-
tions. General Orders 100, the Instructions for the Government of the
Armies of the United States in the Field, issued over Abraham Lincoln’s
signature on April 24, 1863, to guide Union armies in the Civil War, was
the first official document to define the rights of both combatants and
noncombatants and to specify the weaponry appropriate for combat.22

This instrument of national law became a model for subsequent meas-
ures of international law. In the latter part of the nineteenth century and
the early twentieth century, the Brussels and the Hague treaties defined
the nature and extent of noncombatant immunity, while the Geneva
conventions prohibited the use of unnecessarily cruel and entirely
uncontrollable weapons.23

A parallel effort ensued to bolster ius ad bellum. In Article 10 of the
Covenant of the League of Nations (1919) the members pledged in
the abstract to respect and preserve one another’s territorial integrity
from external aggression. The Kellogg–Briand Pact (1928) attempted to
enforce the Covenant by renouncing war as a lawful instrument of
national policy, while giving tacit approval to war as a means of self-
defense and preserving war under the aegis of the League of Nations as
an instrument of international policy. In the aftermath of World War II,
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the Charter of the United Nations (1945) outlawed the threat or the use
of wars of aggression, restricting the legality of war to individual nations
acting in self-defense against aggression or to consortiums of nations
engaging with UN authorization in humanitarian intervention.24

Together with the Brussels and Hague treaties and the Geneva con-
ventions governing ius in bello, the measures adopted by the League of
Nations and the United Nations to delimit ius ad bellum have institution-
alized the just war ethic in international law.25 Ethicists have given a philo-
sophical endorsement to this late modern/contemporary paradigm of just
war. Yoram Dinstein has espoused it in his brief for the advantages of
progressing from the current international regime, in which nation-states
may act with UN authorization in collective self-defense, to a cosmopol-
itan regime of collective security, to be maintained by an international
police force.26 It is likewise the direction in which David Rodin would
take the just war ethic, denying the legitimacy of war as a means of
national self-defense while restricting it in principle to an instrument of
cosmopolitan law enforcement.27 In fact, John Mueller has argued (even
in the face of international guerilla warfare and the “war on terrorism”)
that the incorporation of the just war ethic into international law has
already made war obsolescent, abandoned as a strategy among the devel-
oped nations and persisting only among developing nations, both in their
internecine conflicts (hardly rising above criminality) and in the sporadic
efforts of developed nations to police such conflicts.28

The history of just war reveals, therefore, four paradigms, each of
them formulated in a specific social, political, and cultural context to
meet the challenge of a particular form of armed conflict. The founda-
tion of each paradigm has been a specific kind of law – divine law for the
late Hellenistic/early medieval paradigm, natural law for the medieval
paradigm, the law of nations or peoples for the early modern paradigm,
and international law for the late modern/contemporary paradigm – but
the intent in each case has been the same: to limit the incidence and con-
strain the conduct of war. Each of the three classical paradigms has been
reformulated in contemporary terms, while the late modern/contemporary
paradigm founded upon international law has been endorsed by philo-
sophical arguments.

The logical result is four mutually exclusive paradigms, all contending
for preeminence and often reaching opposing conclusions about the
morality both of particular wars and of specific modes of warfare. The
ethical effect is, however, of four mutually reinforcing paradigms, all
evaluating the morality of both particular wars and specific modes of
warfare in terms of principles intuitively plausible to their proponents.
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Although the just war ethic has never, in any of its paradigms, succeeded
in foreclosing the recourse to war or eliminating the brutality of warfare,
proponents of the just war ethic may be forgiven for acclaiming its tri-
umph, not just as the regnant academic theory for evaluating the morality
of war and warfare, but as the at least implicit presupposition of politi-
cal and military efforts to reduce the recourse to war and limit the
brutality of warfare.29

2. DECONSTRUCTION OF THE ALTERNATIVE 
ETHICS OF WAR

Yet just war has not been, nor is it now, the only ethic of war. It has
always vied, and continues to compete, with alternative ethics of war: mil-
itarism (or warism) and pacifism, realism and idealism. These alternatives
have each had their own history and follow their own logic. Therefore, in
order to assess the extent or validity of just war’s putative triumph, it is
necessary to compare and contrast it with these alternatives.

This is no simple task. For, from one perspective, just war can be argued
to be the fundamental ethic of war because the alternative ethics of war
can be delineated and differentiated in terms of the just war criteria of
jus ad bellum and ius in bello. Yet from the perspective of their own episte-
mological and ontological presuppositions, the alternative ethics can be
interpreted as the internally consistent theories into which the protean
ethic of just war is prone to devolve. In assessing the aptitude of just war
to meet the challenges of contemporary warfare, therefore, it is appropri-
ate to match it with the alternative ethics of war from both perspectives.30

2.1 Summary Analysis of the Alternative Ethics of War

Before describing any of the alternative ethics in detail, it will be con-
venient first to characterize them summarily, both in terms of the just
war criteria of the right to war (ius ad bellum) and the law of warfare
(ius in bello) and in terms of their respective metaethical presuppositions.

Just war criteria first. Militarism presupposes a right to war and
consequently denies any limitation from a putative law of warfare in the
conduct of war. Pacifism, by contrast, denies there can be any legitimation
for the conduct of war from a law of warfare and therefore denies there
can be any right to war. Realism postulates a reciprocal necessity for the
right to declare war and for the imposition of a law of warfare. Idealism
denies any fundamental right to war, given the possibility of an authority
capable of keeping the peace, but in the absence of such an authority, it
demands a stringent law to mitigate the depredations of warfare.
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The metaethical axes of the differentiation among the alternative
ethics of war are epistemological and ontological. That is, ethicists differ
in their advocacy of the ethics of war depending upon whether their epis-
temology is rationalist or pragmatist and whether their ontology is
monist or dualist.31 A rationalist epistemology presumes the possibility of
a necessary and exhaustive identification between thought and reality,
whereas a pragmatist epistemology takes such an identification to be only
hypothetical, approximate, and progressive. A monist ontology assumes
an underlying identity between the real and the ideal, whereas a dualist
ontology postulates a fundamental dichotomy between the real and the
ideal. The intersection of these two sets of metaethical commitments
yields a complementary matrix to the one produced by just war criteria
for the categorization of militarism and pacifism, realism and idealism.

Militarism is both rationalist and monist, presupposing no gap in
knowledge between theory and practice, nor in actuality between the real
and the ideal. That is, militarism presupposes no doubt about the justice
of the cause for war and presumes any means may, indeed must, be
employed in the prosecution of war. Pacifism shares the rationalist epis-
temology of militarism, but has a dualist ontology. That is, pacifism pre-
supposes a certitude about the immorality of violence, but takes the goal
of an end to war to be an ideal to be achieved either asymptotically or
eschatalogically. Realism combines a pragmatist epistemology with a
monist ontology. That is, realism takes this world as it finds it and decides
the relative merits of peace and war and the permissible limits of warfare
on a case-by-case basis, within a specifiable political and social context.
Idealism concurs with realism in a pragmatist epistemology, but agrees
with the dualist ontology of pacifism. That is, idealism takes peace to be
an eventual and perhaps realizable goal, but in the meantime devotes its
efforts to reducing the incidence and mitigating the horrors of war.

Now each of these alternative ethics of war has its own history. In fact,
each has taken both a classical and a modern, a religious and a secular
form. These are the forms into which the just war ethic has been prone
to devolve.

2.2 Historical Description of the Alternative Ethics of War

Militarism in a religious context leads to the ideology of holy war. In the
Hebrew Bible/Old Testament, holy war occurred as the Lord of hosts led
the Chosen People in self-righteous and merciless wars against their
foes.32 In Christendom, the Crusades against infidel Muslims in the Holy
Land and heretical Cathari in Provence expressly invoked this holy war
ideology, while German princes in the Reformation employed the same
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ideology (in the guise of JWT) to rationalize their remorseless suppres-
sion of peasant uprisings and popular revolts.33 In the secular setting
of the modern era, militarism has become the ideology of total war
or of terrorism. Total war has been an option for the nation-state:
the complete mobilization of the nation for war, indiscriminate attack
upon combatants and noncombatants alike, and the employment of wea-
pons of mass destruction.34 Terrorism is, on the other hand, the resort of
nonstate agents, insurgents or guerilla warriors, on either a local or a
global scale: the manifestation of a readiness to die for a cause, in random
(perhaps suicidal) attacks on innocent civilians or horrific attacks on
salient authorities or vulnerable political and economic facilities.35 In
either a religious or a secular form, the assumption behind militarism is
that the ultimacy of the cause justifies any means to advance or defend it.

Pacifism shares with militarism an absolute conviction in the rightness
of its cause, but is otherwise diametrically opposed to it, forswearing
recourse to war because of an abhorrence of violence, even though its goal
of universal peace remains an eschatological hope or an asymptotic goal.
Pacifists expect to suffer persecution for their beliefs, either religious or
secular, without succumbing to the temptation to return evil for evil, in
the hope that their patience will eventually be the purity of their means
evolves into the perfection of their end. In the religious context of prim-
itive Christianity and the radical Reformation, pacifism entailed, if pos-
sible, a physical separation from the corruption of this world and, if
necessary, a nonresistance to evil to the point of martyrdom, in the belief
of an imminent apocalypse.36 In a modern, often secular context, it has
become nonviolent resistance to political violence and state terrorism –
colonial oppression, slavery, apartheid, military occupation, institutional
racism, fascism and totalitarianism, international war, nuclear weaponry –
in the hope of absorbing their evils and, at the limit, of achieving a
peaceful victory.37 As the examples of Mohandas Gandhi, Martin
Luther King, and Nelson Mandela, among others, have shown, both
religious pacifism and secular pacifism remain vital movements, their
proponents just as convinced as militarists are of the efficacy of their
strategy and tactics.

Realism takes the tension and the alternation between peace and war
as historically inevitable and seeks the most practicable defense of values
under the circumstances. For a realist, the relative merits of peace and
war and the permissible limits of warfare must both be evaluated on a
case-by-case basis. In the religious context of Constantinian and
medieval Christendom, realism was the approach that led to the recon-
struction of the pacifism of early Christianity as JWT, particularly in

32 WILLIAM E. MURNION



setting the terms for a right to war (ius ad bellum).38 In the modern and
secular setting of the Peace of Westphalia and globalization, it has pro-
vided the motivation both for limiting the recourse to war and curtailing
the savagery of warfare, erecting a bulwark of international law against
Realpolitik and Blitzkrieg.39 In religious as well as secular modes, realism
has been an attempt both to make war a stratagem of last resort and to
confine warfare to precision weaponry directed only at military targets,
whether combatants or installations.40

Idealism rejects any right to war, sharing with pacifism a belief in the
exclusive morality of peace, but it differs from pacifism in pursuing peace
as much as practicable under historical circumstances. While it there-
fore differs from realism in its mooting of the morality of war, idealism
joins realism in attempting, until peace is achieved, to limit the legality
of both the recourse to war and the methods and the destructiveness of
warfare. Thus it relies upon pragmatic arguments to advance the cause
of peace and proposes institutional means to keep the peace.41

In a religious context, idealism was manifest in Dante’s support for
a Holy Roman Emperor to be sovereign in Christendom42 and in Erasmus’s
advice to a Christian prince,43 either of whom gave promise in his own
time of becoming an appropriate authority for the peaceful resolution
of political disputes. In a modern and more secular context, a similar
approach is to be found in Kant’s vision of attaining perpetual peace in
a cosmopolitan order transcending international diversity.44 Kant’s vision
has inspired Rawls’s conception of a “realistic utopia” apt to render war
pointless,45 just as both Jürgen Habermas and Jacques Derrida (albeit
from different presuppositions and with different emphases) now invoke
it as the remedy for the contemporary phenomenon of global terror-
ism.46 Although the contemporary movements of international law and
world order do not share in Kant’s ambition of transcending the regime
of nation-states, they do, however, believe in the efficacy of eventually
eliminating war through international politics.47 Whether the motivation
is religious or secular, idealism is an essentially political approach to the
ethics of war, aiming to establish on a regional or global scale the condi-
tions of law and order already achievable within a nation-state.

From both a just war and a metaethical perspective, therefore, it is clear
that there are in Western culture – in both classical and modern, in both
religious and secular contexts – four approaches to the ethics of war. It is,
on the one hand, arguable that they are all versions of a just war ethic
inasmuch as they can be interpreted as assessing the morality of war and
warfare according to various combinations of the just war criteria of
ius ad bellum and ius in bello. Yet, if they are examined according to their
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distinctive metaethical foundations and their independent evaluations of
the morality of war and warfare, they appear rather to be the internally
consistent theories into which the just war ethic can devolve in one or
another pure form. This eventuality is not just a logical possibility; it has,
in fact, occurred.

Luther, for one, gave just war a militaristic interpretation in his author-
ization of German princes to wage a holy war against rebellious peas-
ants.48 At the opposite extreme, Jenny Teichman, James Childress, and
Richard Miller have all argued that just war has a common origin with
pacifism in the Christian quest for peace, pacifism being but the more
radical and just war the more pragmatic pursuit of human concord and
nonviolence.49 Certainly, both Protestant and Roman Catholic authori-
ties and theologians have argued, to the chagrin of some just war theo-
rists, that a just war ethic now warrants nuclear pacifism.50 But realism
remains the outlook, both in the explication of theory and in the assess-
ment of particular wars and forms of warfare, of the just war school
initiated by Paul Ramsey and developed by James Turner Johnson and
George Weigel.51 Likewise, Walzer’s theory of just war, for all of its
explicit opposition to political realism, bottoms out in ethical realism,
given his acceptance of “supreme emergency” and “military necessity” as
legitimate anomalies to the just war prescriptions of ius ad bellum and
ius in bello respectively.52 Yet idealism is the direction in which Pope John
Paul II took Catholic just war theory with his persistent calls for the
renunciation of violence, both within and between nations, in the resolu-
tion of political disputes and with his repeated advocacy of an interna-
tional authority capable of keeping and restoring the peace.53

Hence, just as the history of the just war ethic reveals four distinctive
paradigms, each with a classical and a contemporary analogue, so a the-
oretical analysis of the just war ethic in light of the alternative ethics
of war discloses it to be both a fundamental heuristic for distinguishing
them from one another and a protean construct capable of devolving
into any of them.

3. SOME IMPLICATIONS OF THE RECONSTRUCTION OF
THE HISTORY OF THE JUST WAR ETHIC AND

DECONSTRUCTION OF THE ALTERNATIVE ETHICS OF WAR

Neither the historical mutability nor the theoretical lability of the just
war ethic disqualifies it from serving as an appropriate and perhaps the
fundamental perspective for evaluating the morality of war and warfare.
In each of its historical paradigms, the just war ethic has provided an
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apposite prism for gauging the morality of a policy of war and modes of
warfare, given the regnant values and the attendant circumstances of the
time. The plasticity of the just war ethic is a tribute to its intellectual
versatility as well as its functional adaptability. The current versions of
the ethic are remarkable for both their classical precedents and their
contemporary applications. Far from being a relic of a bygone era or the
dogma of an ecclesiastical or academic magisterium, the just war ethic
emerges from its tradition ready to meet the challenge of present-day
problems. As it is applied according to prevailing values to address con-
temporary issues, it will, no doubt, once again undergo modifications,
perhaps crystallizing into yet a new paradigm.54

Likewise, the ability of the just war ethic both to provide a framework
for categorizing the alternative ethics of war and to devolve, in one pure
form or another, into each of these types suggests that it is hardly
possible to think of the morality of war and warfare in any but just war
terms. The reason the just war ethic can provide a framework for
categorizing the alternative ethics of war is that the two fundamental
criteria of ius ad bellum and ius in bello (inclusive of their respective
specifications) enunciate the two questions any ethic of war must
answer: the question of what, if any, are the grounds for going to war,
and the question of what, if any, are the procedures to be followed in
combat. The complementary reason the just war ethic can devolve in
a pure form into each of these ethics is that, being a (perhaps the)
heuristic construct for assessing the morality of war and warfare, it can
become a complete and consistent theory only when it is integrated into
a set of metaethical foundations capable of producing logical and per-
tinent conclusions about the morality of undertaking and prosecuting
war. Hence, even when ethicists differ, as they do, about the presupposi-
tions or the implications of the just war ethic, either as a generic matrix
or in its specific crystallizations, the ethic still supplies the context and
delineates the issues for discussion.55

No wonder, then, just war adherents have had no hesitation about
using the ethic to appraise nuclear warfare and nuclear deterrence,56 as
well as guerilla warfare and terrorism.57 They have also applied it to the
confrontation between the rights of insurgents or revolutionaries and the
responsibilities of police forces, domestic or foreign.58 Similarly, they
have found it as adaptable to the question of and conditions for human-
itarian intervention as to the provisions for individual self-defense, col-
lective self-defense, and collective security.59 They have found it equally
helpful for pondering both the macro horrors of genocide and the micro
atrocities of torture.60 The just war ethic is as capable of surviving the
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reconstruction of its history and the deconstruction of its logic as it is of
confronting the recurrent innovations in war and warfare.
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DAVID DUQUETTE

FROM RIGHTS TO REALISM: INCOHERENCE IN
WALZER’S CONCEPTION OF JUS IN BELLO

1. INTRODUCTION

There is little doubt that Michael Walzer made a significant attempt
in Just and Unjust Wars1 to strengthen the moral rules of the war con-
vention. He put forth two major considerations that effectively made the
justification of killing in warfare significantly more difficult than had been
generally thought. One is a sharpened distinction between jus ad bellum
and jus in bello that allows each to be judged independently, so that the
having of just cause does not in itself slant the judgment of whether
war is being waged justly. The other is an amplification of the principle of
discrimination between combatants and noncombatants and the making
of noncombatant immunity a focal requirement. As a result, the moral
bar is set rather high for just warfare, as evidenced in Walzer’s survey of
historical examples where we find an abundance of military decisions
and actions that fail the moral tests.

Nonetheless, I will argue that there is a systematic tension in Walzer’s
conception of just warfare that allows for a significant compromising of
his fundamental principle of noncombatant immunity. Moreover, I will
suggest that, in particular areas where he attempts to provide moral jus-
tification for limiting or overriding this principle, he displays an incoher-
ence in tilting toward realism, an ironic result to be sure given his explicit
rejection of realism in the very first chapter of his book. It may be that
moving into a realm of action that, so to speak, is beyond good and evil
is necessary in order to avoid taking moral idealism to the point where
the practical burdens of acting justly become unbearable. However, it
is the conceptual and moral incoherence of this move within Walzer’s
conception of just war that I am interested in exploring, not the issue of
whether realism itself is acceptable or inevitable.

In this chapter I will explore specifically Walzer’s articulation of the
principle of noncombatant immunity, his account of the moral obliga-
tions and their limits regarding collateral damage to noncombatants, and
the justification for the lifting of immunity for noncombatants under a
supreme emergency.
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2. DISCRIMINATION AND NONCOMBATANT IMMUNITY

The focal principles for limiting how and when killing can occur in warfare
so that it can be thought just (jus in bello) fall under the concept of dis-
crimination. Combatants and noncombatants are distinguished according
to the rights they possess in warfare. Soldiers have “war rights” that they
possess equally, on both sides of a war, which means they can target each
other for killing, although that should be limited and guided by strategic
purpose, among other considerations, rather than being directed by
emotions such as hatred, revenge, etc. (e.g., prisoners of war cannot be
tortured, summarily executed, and the like). Civilians do not have these
war rights but rather possess the full range of conventional moral rights,
regardless of which side of the conflict they find themselves, and these
rights cannot be altered for expediency sake: hence, the requirement of
noncombatant immunity from undue harm and from being targeted.
Walzer frames these principles in the following way. “The first principle
of the war convention is that, once war has begun, soldiers are subject to
attack at any time (unless they are wounded or captured).”2 “The second
principle of the war convention is that noncombatants cannot be attacked
at any time. They can never be the objects or the targets of military activ-
ity.”3 However, because noncombatants are frequently put in danger
because of their proximity to battle, care must be taken to avoid harm-
ing them. This doesn’t mean stopping a battle because civilians in the
vicinity might be harmed, but rather, based on the recognition of their
rights and the reality of battle, appropriate effort be made not to harm
them. “But what degree of care should be taken? And at what cost to the
individual soldiers who are involved? The laws of war say nothing about
such matters; they leave the cruelest decisions to be made by the men on
the spot with reference only to their ordinary moral notions or the military
traditions of the army in which they serve.”4 The fundamental question
here is, if we ground the war convention on a conception of basic human
rights, as opposed to a utilitarian view that makes all rights vulnerable to
a cost/benefit judgment, what is the extent of the commitment required
to noncombatant immunity when it comes into serious tension with
waging war effectively?

In his book, Walzer clearly is committed to enhancing the protections
afforded to noncombatants in traditional just war theory, with regard to
both the principle of discrimination of combatants and noncombatants
and the principle of double effect, which holds that one can only intend
an acceptable effect (destroying military targets) and that the “evil
effect,” for example, harms inflicted on noncombatants, must not be the
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intention of military attacks.5 Moreover, there is the proportionality rule,
which states that “the good effect is sufficiently good to compensate for
allowing the evil effect . . .”6 This principle allows soldiers to fight justly,
for it allows good and evil effects to be weighed against each other such
that evil effects can be justifiable, provided the proportion is right.

Also, Walzer enhances the principle of “double effect” by amplifying
it with what he calls the principle of “double intention,” which is that
waging war justly means (a) intending only the good, thus not intention-
ally targeting or harming noncombatants and (b) actively considering
the harms that can occur to noncombatants as a result of particular mil-
itary strategies and seeking to either avoid them if possible, or at least min-
imize them.7 According to Walzer, “subject only to the proportionality
rule – a weak constraint – double effect provides blanket justification,”8

that is, it not only will do little to limit unintended but foreseeable deaths
but will actually provide a too easy justification of these evils in terms of
military necessity. Leaving aside for the moment the issue of how to
decide the right proportion, the principle, especially as understood in a
utilitarian vein by Henry Sidgwick, effectively subordinates moral judg-
ments to military considerations – the goal of military victory will tend
to justify the means because excessiveness of means will be thought of
functionally, as what is unnecessary to serve the goal, instead of by
appeal to a strict moral constraint based on human rights, independent
of what leads to victory.

Hence, for Walzer, double intention requires a positive commitment to
save civilian lives over and above not intending to harm them.

And if saving civilian lives means risking soldier’s lives, the risk must be accepted. But
there is a limit to the risks that we require. These are, after all, unintended deaths and
legitimate military operations, and the absolute rule against attacking civilians does not
apply. War necessarily places civilians in danger; that is another aspect of its hellishness.
We can only ask soldiers to minimize the dangers they impose.9

How far must soldiers go to minimize the dangers and harms to non-
combatants and at what cost to themselves? Walzer says this is difficult
to determine and suggests that there is no formula for guidance, that the
degree of risk to civilians that is permissible will vary with the circum-
stances. Generally, limiting harm to noncombatants means “that the
foreseeable evil be reduced as far as possible . . . aware of the evil
involved, he [the actor] seeks to minimize it, accepting costs to himself.”10

But again, to what extent are harms minimized, at what cost? Given the
variability of circumstances, Walzer declares it is best “to say simply that
civilians have a right that ‘due care’ be taken.”11

FROM RIGHTS TO REALISM 43



Despite his criticism of the way that the concept of “military necessity”
or the “reason of war” is traditionally used, as if it carried some intrinsic
moral weight when it is really about probability and risk assessment,12

Walzer himself seems to appeal to the idea of military effectiveness to
support his claim that there are limits on the constraints required by non-
combatant immunity. “The limits of risk [in protecting civilians] are fixed,
then, roughly at that point where any further risk-taking would almost
certainly doom the military venture or make it so costly that it could not
be repeated.”13 In a nutshell, soldiers must take risks so that civilians are
not killed, but not to the point where soldiers cannot win battles in fight-
ing the war – and the war must be waged and won.

3. JUSTIFYING COLLATERAL HARM TO CIVILIANS

Despite the significant thrust of the added requirement of double inten-
tion, and the number of examples used to illustrate the significant bur-
dens it places on commanders and their soldiers, there are some places in
his account where Walzer appears to be too willing to provide a some-
what questionable justification for lowering the limits of noncombatant
immunity. In particular, there is the matter of whether and to what extent
the coercive placing of civilians on the field of battle or in the line of
fire by enemy soldiers or their commanders effectively relieves or reduces
responsibility for harmful effects on those civilians caused by soldiers
with good intention.

In discussing the British blockade of Germany in World War I, Walzer
initially finds unacceptable the claim that the suffering of the civilian
population, while the direct result of interdiction actions by the British,
was “inflicted” upon them by the Germans themselves who “pushed
civilians to the front line of the economic war” so that “the British could
not help but kill them in the course of legitimate military operations.”14

However, in a footnote he appears somewhat supportive of the idea that
the responsibility for unintended consequences of an army’s actions can
be lessened in light of the responsibility of the enemy for forcibly placing
the civilians in harm’s way. While a soldier “cannot kill civilians simply
because he finds them between himself and his enemies,” when it is no
longer possible to get a “clear shot” at a legitimate military target because
enemy soldiers have placed civilians in the way, responsibility for their
deaths falls on the shoulders of those soldiers, even though the deaths
were directly inflicted by the other side.15 Here it seems that the respon-
sibility of the attacking armies is limited by the responsibility that the
enemy army has not to expose its own civilian population, in a sort of an
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inverse ratio of responsibility: the actions of the enemy army, in so far
as they diminish the possibilities of avoiding harm to civilians, lowers
the moral threshold of responsibility for the army that fires on civilians,
unavoidably, in trying to fire at the enemy. So, if there is no feasible way
of minimizing harm to civilians because of the tactics of the enemy,
does this mean the civilian deaths inflicted by those firing are not
thought to be morally wrong, or unjust? Even in a legitimate military
operation, are not the rights of noncombatants unchanged regardless of
the reasons for civilians being made vulnerable in the field of battle? The
shifting of moral responsibility to the enemy for the harms inflicted upon
civilians seems effectively to alter their rights, for justifying actions that
can be seen ahead of time to directly cause civilian deaths seems to over-
ride the restriction on the direct killing of civilians, or at least to lessen the
force of their claim of immunity against soldiers, especially when the
soldiers have good intention.

Central to Walzer’s position is the idea that “the structure of rights
stands independently of political allegiance; it establishes obligations that
are owed, so to speak, to humanity itself and to particular human beings
and not merely to one’s fellow citizens.”16 Of course, the obligation to min-
imize risks to civilians in the field of battle (fighting well) stands in tension
with an obligation not to shift risks to soldiers to the extent that would
jeopardize the war effort (winning), the responsibility to win the war rest-
ing on obligations soldiers have to their own country and fellow citizens. So
the principle of noncombatant immunity is not absolute and some harms
can be justified. Nonetheless, it is clear that the equality of the rights of all
civilians is to some extent compromised both by political allegiance and by
the circumstances in which some civilians find themselves.

But there is a further complication beyond determining whether soldiers
are actually following or acting consistently with the ethical rules of war,
and this involves circumstances under which those rules can be broken
for the sake of a just cause. The level of the stakes, such as the continued
existence of a political community, requires that the outcome of a war be
considered in judging military decisions and that “the restraint on utili-
tarian calculation must be lifted” but without forgetting that “the rights
violated for the sake of victory are genuine rights, deeply founded and in
principle inviolable.”17

4. OVERRIDING RIGHTS AND SUPREME EMERGENCY

Walzer considers two approaches to the justification of the overriding of
rights. The one he calls the “sliding scale” expresses the “truth” about
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war rights as “the more justice, the more right,” meaning “the greater
the justice of my cause, the more rules I can violate for the sake of the
cause – though some rules are always inviolable,” or “put in terms of out-
comes: the greater the injustice likely to result from my defeat, the more
rules I can violate in order to avoid defeat,” with some rules being invio-
lable.18 The problem with this approach, according to Walzer, is not only
that the war convention does not provide a “range of actions, over which
the sliding scale might move, between legitimate combat and inadmissible
violence” but also that “[t]he sliding scale makes way for those utilitarian
calculations that rules and rights are intended to bar.”19 Moreover, the
effect of the sliding scale is to erode war rights in a piecemeal fashion,
enabling soldiers with just cause, or who believe their cause is just, “to do
terrible things and to defend in their own consciences and among their
associates and followers the terrible things they do.”20 However, accord-
ing to Walzer, to respond to this position with a “moral absolutism,” the
claim that the rules of war provide prohibitions that can never be vio-
lated under any circumstances – “do justice even if the heavens fall” – is
not a plausible moral doctrine for most people.21

Walzer’s alternative doctrine that “stops just short of absolutism” is
phrased as “do justice unless the heavens are (really) about to fall.”22 This
“utilitarianism of extremity” allows that “in certain very special cases,
though never as a matter of course even in just wars, the only restraints
upon military action are those of usefulness and proportionality.”23

Although the rules of war do accommodate and make adjustments for
the “everyday extremities of war” they cannot accommodate this larger
idea of “extremity” which is about breaking the rules altogether. The argu-
ment from extremity, Walzer claims, “permits (or requires) a more sudden
breach of the convention, but only after holding out for a long time
against the process of erosion. The reasons for holding out have to do with
the nature of the rights at issue and the status of the men and women
who hold them.”24 Moreover, the rights at issue are not really eroded or
undercut by “extremity” because “they are still standing at the very
moment they are overridden: that is why they have to be overridden.”25

According to Walzer, supreme emergency is defined by criteria relating to
(a) the imminence of the danger and (b) the nature of the danger.26

Contrary to the view that imminence of danger is in itself enough to
warrant extreme measures, Walzer holds that the danger must also be of
an “unusual and horrifying kind” that falls within a “region of despera-
tion and disaster,” involving a radical “threat to human values.”27 The
paradigm example was the Nazi threat, a “threat to human values so rad-
ical that its imminence would surely constitute a supreme emergency.”28
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Assuming that this threat involved the likely enslavement or extermina-
tion of a people, even if restricted to a single nation like Britain, then one
might argue that the rights of innocent people can be overridden for the
sake of the safety and survival of this particular political community.
Here we have the ultimate necessity in warfare, captured in the circum-
stance of an imminent catastrophe against which there is a moral
urgency (necessity) to act (e.g., by the aerial bombardment of enemy
civilian populations). As Walzer makes clear, this is not to be understood
on analogy to an act of self-defense in domestic society, for an individ-
ual defending his or her life against an attacker is not morally permitted
to attack innocent people – one can only attack those who attack you
first. “But communities, in emergencies, seem to have different and larger
prerogatives. . . . For the survival and freedom of political communities
– whose members share a way of life, developed by their ancestors, to be
passed on to their children – are the highest values of international soci-
ety.”29 Moreover, according to Walzer, “Nazism challenged these values
on a grand scale, but challenges more narrowly conceived, if they are of
the same kind, have similar moral consequences. They bring us under the
rule of necessity (and necessity knows no rules).”30

In an essay entitled “Emergency Ethics,”31 Walzer acknowledges not
only that “supreme emergencies put morality itself at risk” but that it is
philosophically provocative and paradoxical to argue both that the con-
straints of morality always apply and that political leaders can do what-
ever must be done when collective survival is at stake.32

[M]oral limits are never suspended – the way we might, for example, suspend habeas
corpus in time of civil war. But there are moments when the rules can be and perhaps
have to be overridden. They have to be overridden precisely because they have not been
suspended. And overriding the rules leaves guilt behind, as a recognition of the enormity
of what we have done. . . .33

Walzer refers to his illustration provided in Just and Unjust Wars of the
British decision to bomb German cities in the early 1940s and to inten-
tionally aim at residential areas in order “to kill and terrorize the civilian
population, to attack German morale rather than German military
might.”34 It is clear, he admits, “that the intention was wrongful, the
bombing criminal,” but “if there was no other way of preventing a Nazi
triumph, then the immorality – no less immoral, for what else can the
killing of the innocent be? – was also, simultaneously, morally defensible.
That is the provocation and the paradox.”35

Walzer attempts to alleviate any skepticism that greets his account by
explaining the paradox in terms of two opposing views of morality, the
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absolutism of the theory of rights versus the “radical flexibility” of util-
itarian theory. According to the conception of rights, innocent human
beings must never be targeted intentionally, while for utilitarianism
“innocence is only one value that must be weighed against other values
in the pursuit of the greatest good of the greatest number.”36 Because the
claims of both moral conceptions are significant and important, such
that claims on one side cannot totally defeat those on the other, “we must
negotiate the middle ground.”37 On the one hand, moral absolutism
cannot win out because consequences can have great moral significance
and we cannot refuse to consider what it means to “do justice even if the
heavens fall.” On the other hand, utilitarianism, which puts great weight
on attaining goals and allows this to excuse morally questionable goal
promoting acts, tends to be “speculative and arbitrary” in assigning and
measuring and particularizes cost/benefit analysis in a way that discrim-
inates different constituencies – everyone’s utilities do not count the same
in situations of adversity and war. While this weakness in utilitarianism
is what leads to an appeal to rights in order to properly establish the con-
ventional constraints on warfare, the appeal to rights is itself based on
certain “minimal fixed values” which when put at risk lessens these
constraints such that utilitarianism reasserts itself as the “utilitarianism
of extremity.”38 According to Walzer,

‘Supreme emergency’ describes those rare moments when the negative value that we
assign – that we can’t help assigning – to the disaster that looms before us devalues
morality itself and leaves us free to do whatever is militarily necessary to avoid the
disaster, so long as what we do does not produce an even worse disaster.39

Despite Walzer’s casting of his paradox in terms of two opposed
moralities that, in a sort of dialectical way, make competing demands
upon us (which helps to shed light on a pervasive tension Walzer recog-
nizes in Just and Unjust Wars between fighting well and winning), he
seems here to arrive at a kind of realism (already hinted at in his treatment
of collateral damage to human shields), despite his explicit rejection of real-
ism in the first chapter of his book. Moreover, there are several important
considerations that belie the notion that supreme emergency can be under-
stood in the context of a kind of moral paradox or dilemma produced by
equally relevant competing moralities.

First, as Walzer himself recognizes, the utilitarianism that overrides the
constraints of rights in a supreme emergency is one that in war attaches
only negative utilities to the enemy. It is difficult to see how this particu-
larized utilitarianism can count in any commensurate way as a morality
in opposition to rights claims if it gives up an equality of values. If we
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hold that morality applies universally to all people but then, due perhaps
to extreme threats to our safety or existence, attach positive values only
to our own utilities then the ultimate guiding consideration is not utili-
tarianism, but self-interest. A consistent utilitarian approach, if it is to
be taken as a wide moral perspective, would allow the possibility that our
safety and existence may not be required in order to satisfy the greatest
good for the greatest number in a global context. Of course, in this con-
text the calculations will be extraordinarily difficult to make because of
the scope of knowledge required about the utilities of all other peoples.
Moreover, there is the cultural difficulty of remaining impartial in these
calculations regarding the value of one’s own society versus the number
of innocent lives taken in another.

Here is where we get to the center of the weakness in Walzer’s principle
of supreme emergency and indeed of his conception of the constraints
that noncombatant immunity places on warfare generally. Rather than
seeing supreme emergency in terms of a moral paradox created by
competing moralities we should see it as a matter of partiality in the
application of moral principles or rules to one’s own. This is blurred
somewhat by Walzer’s claim that it is the threat to “our deepest values
and collective survival” that triggers a supreme emergency. We have to be
clear about whose values and survival are at stake. We may be convinced
that our basic values are shared by the majority of peoples globally and
that their survival depends upon ours but we will believe this primarily
not because we have the best impartial and objective arguments for it but
rather because of an acculturated disposition. When Walzer holds that
the constraints that rights place on warfare can be lifted when the basic
values underlying those rights are threatened – making it sound as if
violating rights in a particular situation is for the sake of preserving
rights in a more basic way – the underlying implication is that it is our
rights that are most important and for which the rights of others can be
sacrificed.40 If we generalize this rationale to apply to any society or cul-
ture the existence of which is at stake in a war, then we have, in principle,
realism in the appeal to the prerogatives of survival. Indeed, could not
an aggressor nation-state make an appeal to supreme emergency when in
the course of a war the existence of its political community is threatened
by imminent defeat?

Second, Walzer’s explanation of the lack of parallel between how
moral constraints operate upon communities or leaders of communities
and how they limit the behavior of human individuals in situations of
self-defense also reveals a realist sort of appeal. While individuals,
whether in domestic society or in warfare, cannot appeal to supreme
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emergency in order to have their own self defense override the rights of
others, for example, by targeting innocent people (“A moral person will
accept risk, will even accept death, rather than kill the innocent”),41

political and military leaders are limited in the risks they can impose on
their people, specifically those under their authority.

[N]o government can put the life of the community itself and all of its members at risk,
so long as there are actions available to it, even immoral actions, that would avoid or
reduce the risks. It is for the sake of risk avoidance or risk reduction that governments
are chosen. That is what political leaders are for; that is their first task.42

Underlying this “argument from representation” there is – in the spirit
of Edmund Burke – an appeal to the “value of community,” and a claim
that commitment to continuity across generations, the ongoingness of a
community, is a moral value so fundamental that when faced with extinc-
tion it can override the moral limits that normally govern behavior.

With this communitarian appeal, Walzer has moved not only beyond
the fundamentality of universal moral rights but also beyond any globally
contextualized utilitarianism. Moreover, the appeal to communitarian-
ism as if it were a sort of moral principle in competition with individual
rights is misleading, for it is actually either a sociological thesis about
how social formations tend as a matter of course to prevail over individ-
uals and/or it is an ideology that posits the value of community as hav-
ing priority over the value of the individual, on the presumption that the
individual can only have a meaningful existence within a community.
Hence, while individuals can be put at risk, the community cannot, or will
not. The ideological character of this position is evidenced in Walzer’s
comment that “[i]f the political community were nothing more than a
neutral framework within which individuals pursued their own versions
of the good life, as some liberal political philosophers suggest, the doc-
trine of supreme emergency would have no purchase.”43 This leads one
to wonder whether such liberal societies are therefore morally expend-
able, in contrast to communitarian ones. Perhaps Walzer does not believe
any liberal societies in the proper sense actually exist, but it would seem
rather strange to suggest that the moral question of whether it is ever
permissible to intentionally kill innocent civilians depends on whether it
is a communitarian society directing the killing.

Again, apart from this ideological component, this stance implies
realism in suggesting that certain social and cultural realities inevitably
trump individual rights when the stakes are high enough. Given the
power and influence of a communitarian social system over its members,
how could it be otherwise? The “ought implies can” principle seems to
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indicate, in this context, that it is just not practical to expect that a polit-
ical community can risk its existence for the sake of innocent individu-
als. Does this mean that the survival of a (or our) particular community
can trump the survival of other communities, that have done no harm
and are perhaps also struggling to survive under emergency conditions,
should the existence of these communities for some reason be in mutual
conflict? Moreover, what if the innocent lives to be sacrificed are not just
those of a determinate number of individuals but of a whole ethnic or
racial group? Can a political community that stands for justice make that
sacrifice without contradiction?

Third, the very evaluative language Walzer uses to capture the moral
tension that exists under a supreme emergency reveals his ambivalence as
to whether the targeted killing of noncombatants can really be morally
justified. On the one hand, moral rules always govern human behavior
and can never be suspended, meaning they always have a hold on us no
matter what the situation. On the other hand, the moral rules can be
overridden in a situation of supreme emergency, for reasons already con-
sidered. When this happens, as when the British in 1940 killed and ter-
rorized the German population in bombing their cities, Walzer says flatly
“the intention was wrongful, the bombing criminal; its victims were
innocent men, women, and children.”44 What the British did was immoral
but simultaneously “morally defensible” because the consequences of not
committing the immoral act were too great. Walzer claims that these are
moral consequences that can be ignored at our physical and moral peril.
However, we have seen that the weight of the term ‘moral’ here is a matter
of the posited value of the ongoingness of a community, of the strength
and depth of attachment to a community. But has not Walzer mixed
together the moral and the psychological in such a way as to allow the
latter to effectively determine “justification” of killing the innocent? This
really is not rational moral justification but is, rather, a “justification” by
appeal to collective egocentrism, to the privileging of what is ours.

“Do justice even if the heavens fall” may be impractical psychologically
because of the extreme consequences, but it clearly is not immoral. Doing
justice absolutely is implied in the fulfilling of moral duty, whether we
think of it as fulfilling a moral maxim, as actualizing a virtue, or acting
according to a utilitarian calculation or rule.45 However, taking on the
guilt of killing the innocent, thereby becoming a “moral criminal,” can
hardly be described as a moral act, no matter what the reason for doing
it. The doctrine of “dirty hands” may explain why someone who adheres
to certain moral rules will violate them and act immorally for the sake of
a larger good, but this cannot make the violation morally permissible.46
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Just as being moral can never be immoral, but in certain situations
impractical, so being immoral can never be moral, but it can be practical
given certain ends, such as survival. The idea that sometimes “it is per-
missible (or necessary) to get our hands dirty” is really just a way of say-
ing that sometimes practicality wins out over morality. To say that this
equates with moral permissibility is not just to state a formal paradox
but to utter an incoherence. Even Machiavelli, who understood the value
of dissembling in order to make immoral actions appear moral, was clear
that things done in the service of “raison d’etat” could not seriously be
captured in Walzer’s claim that “moral communities make great immoral-
ities morally possible.”47 The consummate realist understood that it wasn’t
a matter of the moral right of a state or community to exist but of its
natural impetus to survive.

5. WALZER’S PRACTICAL MORALITY

My claim that Walzer falls into an incoherent tilt toward realism does not
imply his embracing of realism in any full-blown manner. If realism
means that in war anything goes and that we cannot make meaningful
moral judgments about conduct in warfare, then clearly Walzer rejects
realism in this sense. A fundamental premise of his work is that conduct
in warfare can be judged and can either be given moral justification or
moral criticism.48 Moral argument regarding warfare is meaningful
because “arguments and judgments shape . . . the moral reality of war.”49

It is important to stress that the moral reality of war is not fixed by the actual activities
of soldiers but by the opinions of mankind. That means, in part, that it is fixed by the
activity of philosophers, lawyers, publicists of all sorts. But these people don’t work in
isolation from the experience of combat, and their views have value only insofar as they
give shape and structure to that experience in ways that are plausible to the rest of us.50

Practical morality, therefore, is realistic in taking into account both the
experience of war and the perceptions and judgments that are often
made in relation to that experience. Of course, this involves not merely
describing the judgments made and justifications commonly given.

We can analyze these moral claims, seek out their coherence, lay bare the principles that
they exemplify. We can reveal commitments that go deeper than partisan allegiance and
the urgencies of battle. . . . And then we can expose the hypocrisy of soldiers and states-
men who publicly acknowledge these commitments while seeking in fact only their own
advantage.51

How far can this method go in articulating a coherent conventional
morality for jus in bello? Only so far as experience lends itself to a coherent
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moral treatment, which may be more limited than Walzer presumes.
We arrive at the margins of coherence when confronted with moral
dilemmas, such as situations of “forced choice,” where there may be
compelling considerations for departing from the moral rules of warfare.
Walzer has attempted to capture such departures within the overall frame-
work of his moral conception of rights and his practical method, perhaps
at the expense of the overall coherence of his conception of rights (in the
vein of Gödel’s Proof, the system cannot both be complete and without
contradiction). Are the parameters of just warfare better recognized by
justifying exceptions to the moral rules of war and the constraints they
impose, or is the coherence of morality better served by recognizing that
certain exceptions, particularly those that fly squarely in the face of basic
moral principles, cannot be morally justified? Moreover, if, as Walzer
recognizes, necessity in warfare is never about inevitability but about
probabilities and risks,52 there always must be significant doubt as to
whether a decision from supreme emergency is the right thing to do. Such
a decision might be taken with even greater caution if it were understood
to involve a transgression that cannot be given moral sanction.

At the end of the last chapter of his book, discussing war crimes by offi-
cers and their soldiers, Walzer recognizes that the necessities generated in
the conflict between collective survival and human rights, in which we
experience the “ultimate tyranny of war,” result in “the ultimate incoher-
ence of the theory of war.”53 We must, he admits, call those who in a
supreme emergency override the rules of war and kill innocent people
“murderers,” albeit with a good cause. They have “dirty hands” in that,
although they did what they had to do given their charge and responsibil-
ities, they “must nonetheless bear a burden of responsibility and guilt.
They have killed unjustly, let us say, for the sake of justice itself, but justice
itself requires that unjust killing be condemned.”54 However, after pre-
senting Thomas Nagel’s conclusion, from his essay “War and Massacre,”
that “the world can present us with situations in which there is no honor-
able or moral course for a man to take, no course free of guilt and respon-
sibility for evil,” Walzer counters that we have more than moral
indeterminacy, for political leaders must choose the “utilitarian side of the
dilemma” and thus “must opt for collective survival and override those
rights that have suddenly loomed as obstacles to survival.”55 They are not
free of guilt but they are, apparently, justified. However, here moral justi-
fication must lack coherence, as the language Walzer uses suggests. If to
target and kill innocent people is murder, then it cannot be morally right,
and if it is morally right it cannot be murder but justified killing. One
cannot give back with one hand what is taken away with the other.
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This duality of judgments, where actions are decidedly both right and
wrong, just and unjust, does not seem for Walzer to indicate an incoherence
in his moral conception because, realistically, utilitarian or communitarian
considerations ultimately win out, and given what is at stake this will per-
haps be more right than wrong. This final stance certainly does not square
easily with Walzer’s rights-based conception of the rules of war where
“[c]onsiderations of utility play into the structure at many points, but they
cannot account for it as a whole. Their part is subsidiary to that of rights;
it is constrained by rights.”56 If rights were the consistent guiding principle,
then we would expect that in supreme emergencies the more morally cor-
rect thing to do would be not to sacrifice the rights of the innocent, even if
it meant a grave threat of our collective defeat. We might still make this
sacrifice and consider it somehow excusable given the costs of not doing so,
but it would clearly lack moral justification on the basis of rights.

6. CONCLUSION

In this chapter, I have examined tensions and incoherence in Walzer’s
account of noncombatant immunity. While Walzer claims initially that
the principle of noncombatant immunity holds absolutely and without
exception with regard to risks that individual combatants must take to
protect noncombatants (risks that may be very difficult for combatants
to accept), when the risks endanger the political community that the
campaign is intended to protect, then self-defense seems to have the final
word regarding the killing of the innocent. To think of this decision as
a moral one because, prior to resorting to the supreme emergency action,
we have been guided by recognized moral rules that require us to resist
such action unless and until there is no alternative, is to ignore the fact
that fighting well morally is being subordinated to necessity. Despite
Walzer’s attempt to characterize this as a sort of higher moral necessity,
based on the ultimate value of the existence of a particular community,
at this point he actually has made a significant concession to the idea
that in reality survival trumps moral behavior.

A coherent ethic of war does not absolutely prohibit that harm come
to noncombatants, but it must articulate the limits of such harm with
consistent adherence to the doctrine of noncombatant immunity, based
on consistent adherence to the doctrine of rights, if that is its basis. Such
a position will, however, recognize that (as Hume said regarding mitigated
skepticism) despite the conceptual truth about the limits of what we can
know and justify, instinct can prove too strong for principle. In the case of
warfare, this may well mean that exceptional violations to the rules of war
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are practically too difficult to avoid and thus can be understandable, and
perhaps at some level excusable, but never morally justified.
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PATRICK HUBBARD

A REALIST RESPONSE TO WALZER’S JUST AND
UNJUST WARS

[T]he first war of the 21st century . . . is the war against terrorism and weapons of
mass destruction in the hands of dictators.
You are with us or you are against us in the fight against terror.
There are no rules.

George W. Bush1

Michael Walzer’s Just and Unjust Wars is one of those rare books that
more than deserves the glowing praise on the back of the paperback
edition.2 Because his thoughtful analysis is so thorough, readable, and
well-grounded in numerous historical examples, it provides a broad basis
for understanding the relationship between war and justice. Despite these
strengths, however, Walzer’s book has an important shortcoming: It does
not satisfactorily address the lack of connection between his rights-based
scheme of moral actions and actual conduct in the real world. One rea-
son for this lack is the limited role that shared values play in constrain-
ing discourse and conduct in a modern nation. Another problem is that
leaders believe they have a moral role-responsibility to protect the nation
from the risk of catastrophic harm and often feel obligated thereby to
engage in what they see as “justified” denials of rights. After a war, moral
theory is sufficiently manipulable that it provides minimal guidance for
assigning “responsibility.” Moreover, a nation that has won a war is
motivated to avoid imposing responsibility because of gratitude to lead-
ers who satisfied their role-responsibility of protecting the nation, even if
their success involved an unjust denial of rights. Given these problems, it
is important to build on the strengths of Walzer’s work by combining
it with a more realistic approach that not only acknowledges the impor-
tance of rights and morality but also emphasizes prudential arguments
and legal and political frameworks.

1. WALZER’S PRACTICAL MORALITY AND HIS
ARGUMENT AGAINST REALISM

The lack of connection between moral theory and conduct is a funda-
mental problem with Walzer’s theory because his goal is to write a “book
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of practical morality” based on “a doctrine of human rights” (xxi, xxii,
emphasis added). This practical “moral realism” is designed to do two
things: (1) provide “some guidance” for people “faced with hard choices,”
and (2) help control officials by exposing and condemning “the hypocrisy
of soldiers and statesmen who publicly acknowledge these [moral] com-
mitments while seeking in fact only their own advantage” (xxi, 20). If one
has a concern for rights and morality, Walzer’s practical morality pro-
vides “some guidance” on many difficult issues. However, the scheme is
impractical in terms of controlling conduct and assigning responsibility
for immoral actions because its moral “guidance” is widely manipulated,
ignored, or reformulated into a less strict system. In short, there is a gap
between reality and Walzer’s moral scheme.

One of the strengths of Walzer’s book is that he explicitly addresses
such problems. The first chapter focuses on the issue of morality’s influ-
ence on war by addressing the “realist argument” that moral judgments
about war are simply a charade because, in fact, “anything goes” (3–4).
The realist argument is initially addressed by considering Thucydides’s
account of the Melian dialogue in The Peloponnesian War. At issue is
whether the island state of Melos can remain neutral and not be subject
to Athens, which has developed an empire based on its naval power.
The Athenians do not waste time with “fine words about justice,” about
what Athens “deserved,” or about any “right” of Melos to be neutral as
Athens struggles to maintain its empire (5). Instead, they say, “We will
talk instead of what is feasible and what is necessary. For this is what
war is really like: ‘they that have odds of power exact as much as they
can, and the weak yield to such conditions as they can get’ ” (5). “The
neutrality of Melos ‘will be an argument of our weakness’ [and]
will inspire rebellion throughout the islands . . .” (5). Even if the gener-
als had talked in terms of justice, this talk would have been shaped by
their interest in denying neutrality in order to maintain their empire.
Consequently, “talk about justice cannot be anything more than
talk” (10).

To Walzer, this realist position is amoral because it asserts that even if
people engage in the “fair pretense” of moral talk, “we can understand
what other people are saying only if we see through their ‘fair pretenses’
and translate moral talk into the harder currency of interest talk” (11).
Thus, decisions concerning war and the survival of a particular concep-
tion of one’s state (or tribe or culture) are “distinct and separate from
the laws of moral life” (7). This separateness involves two interrelated
aspects: (1) decision-makers lack the freedom to make moral decisions,
and (2) talk about justice is just talk (10).
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Walzer rejects both aspects of this realist position. He argues that
moral freedom exists because choosing to deny rights is rarely necessary
to further self-interest in the sense that the choice or the result to be
avoided is inevitable (8). In virtually all cases, a particular war or military
action is rarely essential to prevent a dire catastrophic result; the result
may not really be catastrophic and no one can be sure of the future (8).
For example, the Athenians cannot be certain that the goal of maintain-
ing an empire based on “domination and subjugation” was essential to
preventing the catastrophic “fall” of Athens (8). Even if maintaining the
empire is essential, how can one be sure the destruction of Melos is nec-
essary to do this? (8). Moral talk is meaningful because: (1) it is limited
in the sense that it cannot be simply manipulated to justify any and
all unjust conduct concerning war; and (2) this limited moral talk can
constrain conduct concerning war because the ability to hold actors
“responsible” for immoral actions offsets to some extent people’s
motivation to seek self-interest without concern for justice.

In addressing the nature of moral talk, Walzer recognizes that moral-
ity is, in part, a “world of ideology and verbal manipulation” (12). In this
world, arguments based on morals can be manipulated to “justify”
actions that are, in Walzer’s scheme, unjust. However, he argues “the pos-
sibilities for manipulation are limited” because moral claims have
“entailments” and involve underlying “principles” and “commitments”
(xxi, 12). These claims are subject to analysis and canons of “coherence,”
and we can “hold such people to their own principles” (xxi). Therefore,
persons making moral claims and using moral justifications are led into
“a world of discourse where” they are “severely constrained” in what
they say (12).

Even if moral talk can be limited, the realist argument is still valid
if this talk does not, in fact, constrain behavior. “The moral theorist . . .
must come to grips with the fact that his rules are often violated or
ignored – and with the deeper realization that, to men at war, the rules
often don’t seem relevant to the extremity of their situation” (14–15,
emphasis added). Walzer addresses this difficulty by arguing that,
because his moral scheme is based on the shared values and meanings
underlying justifications and judgments about war, officials can be held
“responsible” for violating values they espouse to justify their conduct.
In addressing the problem of unjust actions by officials, the theorist
“does not surrender his sense of war as a human action, purposive and
premeditated, for whose effects someone is responsible. . . . [H]e searches
for human agents” (15, emphasis added). The theorist is not “alone in
this task” because “[a]ll of us are inclined to hold them responsible for
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what they do . . .” (15, emphasis added). “[T]he moral reality of war is
not fixed by the actual activities of soldiers but by the opinions of
mankind” (15, emphasis added). “The moral world of war is shared not
because we arrive at the same conclusions . . ., but because we acknowl-
edge the same difficulties on the way to our conclusions, face the same
problems, talk the same language” (xx–xxi).

The responsibility of those who wage war unjustly is the focus of Part
Five, which opens with the assertion, “The assignment of responsibility
is the critical test of the argument for justice” (287). “[T]he theory of jus-
tice should point us to the men and women from whom we can rightly
demand an accounting” (287). “If there are recognizable war crimes,
there must be recognizable criminals” (287). Despite the use of the terms
“crimes” and “criminals,” the task is to assign moral responsibility, not
legal responsibility. “[W]e are concerned with the blameworthiness of
individuals, not their legal guilt or innocence” (288). “What is crucial is
that . . . [the criminals] can be pointed at . . .” (289).

2. A REALIST CRITIQUE OF WALZER’S PRACTICAL
MORALITY

Walzer argues that his theory provides a practical morality of war
because: (1) moral discourse will constrain the arguments that can be
made to justify wars and the conduct of wars; and (2) “the opinions of
mankind” will hold those who commit “crimes” “responsible for what
they do” (14–15). These two assertions are interrelated because both
assume that the “opinions of mankind” will in fact limit immoral con-
duct by constraining moral discourse and by assigning responsibility.
As indicated below, Walzer himself seems to doubt the validity of this
very questionable assumption.

2.1 Understanding Walzer’s Argument in Terms of Western 
Democratic States

Walzer’s reliance on discourse and the “opinions of mankind” has a dated
feel to it today. The gender reference to “mankind” is jolting to some sen-
sibilities. In addition, like Jefferson’s reference in the Declaration of
Independence to “a decent respect to the opinions of mankind,” the
phrase suggests unspoken qualifying adjectives, as in the qualified
phrase: “opinions of thoughtful, educated, right-thinking mankind.”
Regardless of whether Walzer intended such qualifiers, the “opinions of
mankind” are now viewed as fundamentally diverse, and it takes consid-
erable optimism to think there will be worldwide consensus on anything
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about morality except generalities. Specifics, particularly where issues of
the application of a general moral theory to a specific war are involved,
will be matters of contention.

To the extent Walzer addresses specifics, he generally does so within
the context of a modern Western nation-state. In this context, there is
more basis for assertions like the following: “The Athenians shared a
moral vocabulary, shared it with the people of . . . Melos; and allowing
for cultural differences, they share it with us too” (11, emphasis added).
Though this shift to “western culture” avoids the more extreme problems
of global multiculturalism, the range of views in our culture still limits
agreement to broad abstractions. In addition, this emphasis on western
culture implicitly accepts the ways political and moral opinions are
formed and operate within a modern Western state. Because this context
limits and structures the role of popular opinions and moral discourse,
theory can only provide, at best, “some guidance.”

Walzer recognizes that debate about and the assignment of respon-
sibility for injustice in war is difficult within a “realistic picture” of the
state and politics, where “[t]he state that goes to war is, like our own, an
enormous state, governed at a great distance from its ordinary citizens by
powerful and often arrogant officials” (301). Recent events indicate this
realistic picture sketched in the 1970s is still accurate. For example,
regardless of one’s moral or political views about American actions since
9/11, the process of forming opinions and making decisions about the
Iraq war suggests a limited role for reasoned argument about morality.

One problem is that rhetoric like “war on terror” is used so widely.
Unless radically redefined in some Orwellian manner, “war” is an activ-
ity where nations (or other identifiable groups) engage in violent, deadly
actions directed toward one another. Where a broad social or political
problem or a dispersed hidden “enemy” is involved, the violent tech-
niques of war – armies, bombs, etc. – have limited effect and involve high
collateral costs. Nevertheless, a metaphor like “war on terror” is used
(like its predecessors “war on poverty” and “war on drugs”) for a simple
reason: “War” has a powerful rhetorical impact because the term con-
veys a sense of extreme urgency requiring unity and sacrifice and justi-
fying denials of rights. Dissent and questioning are suspect, and liberties
and moral rights tend to look like luxuries that should be sacrificed until
the emergency passes. In “war,” the world is divided into two worlds – us
and the enemy. As with Melos, the third world of neutrality becomes
suspect, dangerous, and subject to forceful conversion to “our” side. To
the extent these wartime reactions are inappropriate for a metaphorical
war, debate is distorted.
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Distortion also results because debate about issues like the invasion of
Iraq in 2003 “is mediated by a system which is partially controlled by . . .
distant officials and which in any case allows for considerable distor-
tions” (301). A sense of the impact of this mediating system is conveyed
by the following description of press coverage of the invasion:

In Doha, the US built a $1.5 million press centre. 700 journalists were “embedded” with
coalition forces. . . . John Donvan of ABC News [expressed the following “anxieties”]:

[T]he networks were so enthusiastic about the prospect of covering the war in this
excitingly close-up fashion that it coloured their entire attitude to the war itself. They
wanted it to take place, because they knew how effective the reporting of it would be, and
how large the audiences would be. And that meant . . . they largely ignored the anti-war
protests in the United States and around the world as freakish and irrelevant.3

2.2 The Limits on Moral Theory in the Real World

2.2.1 Constraining Decisions as Wars are Declared or Fought: The
Problem of Leaders’ Role-responsibility In contrast to the discussion of
the assignment of responsibility, which is a backward-looking task,
Walzer says little about the role of moral theory in constraining decisions
about war as they are being made. To the extent he addresses this topic,
his “realistic picture” of modern democracies causes him to recognize
that moral theory imposes little, if any, constraint because “[w]e are not
usually philosophical in moments of crisis . . .” (xvii).

War can present political leaders with the choice of risking the basic
well-being or the existence of their nation, which are outcomes “that
must be avoided at all costs,” or avoiding such outcomes by denying the
rights of others (325). Walzer argues a leader cannot choose the second
alternative simply by using a “sliding scale” that devalues the rights of
enemy citizens in order to further a “just cause” (231–232). Instead, that
alternative can be taken only in “extreme cases” that satisfy two strict
conditions. First, necessity provides a justification for denying rights, but
only in the rare situation where there is “certainty” that: (1) the outcome
to be avoided is an imminent, horrific result like a world ruled by Hitler’s
Nazis; and (2) the denial of these rights is essential to avoiding this
outcome (8, 231–232). Second, because the decision to deny rights where
the two requirements of necessity are satisfied should be “agonizing,”
leaders who decide to deny rights for this reason are not “free of guilt”
(326). Walzer attempts to use these conditions to bridge the gap between
the requirements of his moral theory and his candid appraisal of the
conduct of the leaders within his realistic view of the state. However, this
“bridge” does not work because it is based on an “ideal” view of leaders,
not a realist view.
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As to the first condition, Walzer concedes that this requirement does
not limit leaders to the rare “extreme cases” where a denial would be
appropriate. Instead, necessity arguments “are common enough in time
of war,” and “the case for breaking the rules and violating those rights is
made . . . often, . . . by soldiers and statesmen who cannot always be
called wicked . . .” (228, 253).

It is not hard to understand why anyone convinced of the moral urgency of victory would
be impatient with . . . [limits]. . . . Either fight all-out or not at all. This argument . . . is
universal in the history of war. Once soldiers are actually engaged, and especially if they
are engaged in a Righteous War or a just war, a steady pressure builds up. . . . And then,
. . . the rules are broken for the sake of the cause. (227, emphasis added)

The conduct of political leaders is based on a different scheme from
Walzer’s for a basic moral reason: They have a role-responsibility to
protect their citizens, who will suffer if the leaders’ decisions result in a
catastrophe for the nation. Satisfying this responsibility results in three
important charges in Walzer’s scheme. First, the requirement of “immi-
nent” catastrophic is abandoned. Why is a catastrophe in five years
any less catastrophic? Second, the certainty requirement is abandoned
because realistic assessments of probabilities, much less certainties, con-
cerning the risk of a catastrophe or the effectiveness of methods to
address the risk are virtually impossible in war. In contrast to Walzer,
leaders feel that their decisions must be based on “probabilities and risk”
(see 8). Third, leaders address this risk and uncertainty by focusing on
their concrete, specific obligation to protect their citizens and, in effect,
placing less value on their more general duty to respect the rights of
enemy citizens. These changes result in a more easily satisfied test: Deny
rights where the denial may avoid a risk of some horrific impact on the
national interest.

The generals who destroyed Melos adopted an approach that was not
only different from Walzer’s but also from the role-responsibility scheme
sketched above. Does it matter whether the generals destroyed Melos
simply out of a concern for power, feasibility, and the interests of Athens
(5) or out of a concern to fulfill their role-based moral duty to Athenians
to deny the rights of Melians in order to avoid risking the fall of Athens?
Walzer argues there is an important difference because, if the Athenians
claim to be doing what is morally right, their claims will be constrained by
moral discourse. Such a claim of moral correctness “presumes on the moral
understanding of the rest of us . . .” (20). “[T]he possibilities of manipula-
tion are limited . . . [because] each . . . claim has its own entailments, lead-
ing into a world of discourse where . . . I am severely constrained in what
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I can say” (12). “[T]hough it is not easy to judge [factual claims] . . ., it is
important to make the effort” (20).

However, when Walzer addresses decisions within the context of his
realist model of the modern state, he appears to think discourse does not
impose constraints. In discussing ways “to get one’s fellow citizens to
think seriously” about the justice of a war or oppose an unjust war,
Walzer notes: “It is not easy to know what course of action might serve
these purposes. Politics is difficult at such a time” (303). One reason
politics is “difficult at such a time” is the usual public reaction to war in
the modern nation:

When a state like this commits itself to a campaign of aggression, its citizens (or many
of them) are likely to go along, as Americans did during the Vietnam war, arguing that
the war may after all be just; that it is not possible for them to be sure whether it is just
or not; that their leaders know best and tell them this or that, which sounds plausible
enough; and that nothing they can do will make much difference anyway. (301)

Thus, Walzer appears pessimistic not only about whether discourse will
constrain leaders to follow his moral scheme but also about whether it
could constrain leaders acting under the more easily satisfied moral
scheme based on role-responsibility.

As to the second condition, Walzer recognizes that there is a paradox
in expecting leaders to feel guilty for properly acting on necessity even
though they can hardly help but choose the “utilitarian side” because
“[t]hat is what they are there for” (326). His sole defense of that paradox
is that it reflects “the deeper complexity of our moral realism . . .” (326).
Unfortunately, this “moral realism” is more conceptual than factual
because Walzer provides little, if any, evidence in this book (or in other
works4) to show that leaders, in fact, feel guilt or shame for denying
rights in accordance with the leaders’ role-responsibility to avoid a risk
of catastrophic harm to the nation. Instead, even though he concludes
that Truman engaged in the war crime of terrorism in using the atomic
bomb and that Churchill was similarly guilty for intentionally bombing
German civilian populations late in the war, he seems to adopt the posi-
tion that both felt guiltless because they felt they had done the right thing
(255–268, 325).

2.2.2 Assigning Responsibility and Blameworthiness After Wars: The
Problem of Lack of Blame Walzer argues that “assignment of respon-
sibility is . . . critical” because “[t]here can be no justice in war if there
are not, ultimately, responsible men and women” (287–288). “If there are
recognizable war crimes, there must be recognizable criminals.” (287)
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However, in Walzer’s “realistic” model of the political world, it is not
“easy to impose responsibility . . .” (301). Thus, it is not surprising that,
with very few exceptions (virtually all of which involve losers in war),
there has been little assignment of either moral or legal responsibility in
accord with Walzer’s theory. At times, Walzer himself tends to shrink
from placing this label on specific actors. For example, after noting that
many American “elites” were “morally complicitous in our Vietnam
aggression,” he states: I am not “interested in pointing at particular
people or certain that I can do so” (302–303). Instead, he only wants “to
insist that there are responsible people even when . . . moral accounting
is difficult and imprecise” (303).

His discussion of “terrorist” action in World War II provides another
example of this tendency to avoid assigning blame. In arguing that ter-
rorism is a war crime, Walzer summarizes the purpose and methods of
terrorism as follows:

Its purpose is to destroy the morale of a nation or a class, to undercut its solidarity; its
method is the random murder of innocent people. Randomness is the crucial feature of ter-
rorist activity. If one wishes fear to spread and intensify over time, it is not desirable to kill
specific people identified in some particular way with a regime, a party, or a policy. (197)

Because terrorism involves “the random murder of innocent people,”
it is unjust and morally criminal. Walzer labels two specific actions in
World War II as criminal terrorist actions: intentionally bombing civil-
ian populations in Germany after the initial extreme threat to Britain
had passed and using the atomic bomb in Japan (261, 267–268, 323).

Because these actions “are recognizable war crimes, there must be rec-
ognizable criminals” (287). The “recognizable criminals” for the unjusti-
fied terror bombing should include Churchill, who had a central role in
deciding to target German civilians later in the war, and Truman, who
had the ultimate decision on the use of the atomic bomb (266–268, 324).
However, the “opinions of mankind” have not labeled them “war crimi-
nals,” and virtually no responsibility or blame for these terrorist actions
has been placed on them.

Walzer’s treatment of them is very similar. In describing the assign-
ment of personal responsibility for the “terrorist” bombing of German
cities, Walzer addresses blame in a conditional sense: “if blame is to
be distributed for the bombing, Churchill deserves a full share” (324,
emphasis added). To some extent, individual responsibility was assigned
by the English after the war, but only to those who executed Churchill’s
orders. Arthur Harris, who directed the bombing campaign, “was
slighted and snubbed . . . and not rewarded with a peerage . . . . The men
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he led were similarly treated” (324). Clearly, it was hypocritical to treat
these people, who were implementing Churchill’s orders, in this manner.
Because exposing such hypocrisy is precisely what Walzer claims his
practical morality will do, one would expect Walzer to give Churchill
his “full share” of blame for the terror bombing and to denounce
the hypocritical actions. However, Walzer neither blames Churchill for
the bombing nor criticizes the hypocrisy.

Instead, he views the actions as those of an impersonal actor doing
what is necessary to achieve a greater goal – that is, the actions of
“a nation fighting a just war . . . [that] must use unscrupulous or morally
ignorant soldiers; and as soon as their usefulness is past, it must disown
them” (325, emphasis added). In this way, the disowning of the men
who executed Churchill’s orders is separated from him and is praised, not
criticized. The action is viewed as a positive, morally significant reaffir-
mation of the values defended in a just war. Though there may have been
“some better way” to do this,

[t]he refusal to honor Harris at least went some small distance toward re-establishing
a commitment to the rules of war and the rights they protect. And that, I think, is the
deepest meaning of all assignments of responsibility. (325)

The hypocritical condemnation of men who executed orders may have
affirmed values, but it is a questionable way of assigning responsibility,
which Walzer asserts “is the critical test of the argument for justice”
(287). From the perspective of theory, Walzer’s treatment of the actions
as that of the nation, rather than a person, contradicts his assertions that
moral talk has meaning because the moral theorist “searches for human
agents” when confronted with war crimes and because “[a]ll of us are
inclined to hold . . . [these agents] responsible for what they do” (15). In
addition, Walzer’s approach to the British actions raises moral issues
about making soldiers scapegoats for doing their duty to the nation and
practical issues about how this method of assigning responsibility and
affirming values will affect future leaders in Churchill’s position.

2.2.3 The Conflict Between Walzer’s Realist Account of Politics and his
Rejection of Realism in his Practical Morality Walzer’s “realist picture”
of political decision-making conflicts with his rejection of realism in moral
theory. At the beginning of the book, he rejects “amoral realism” and
sketches out a scheme where hypocrisy will be exposed, the possibility
of manipulating moral theory will be constrained, moral crimes can be
identified, and personal blame for these crimes will be assigned. However,
when Walzer addresses the actual exposure of hypocrisy and the
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assignment of responsibility, he does it within a realist view of the modern
state. Morality does affect decision-making in this view, but it does so in
ways that conflict with Walzer’s scheme of morality. In particular, leaders
feel justified in denying rights in order to satisfy their role-responsibility
to avoid the risk of horrific consequences for the nation. In this context,
rights are denied, responsibility is not assigned, and leaders are almost
never blamed for actions that are immoral within Walzer’s scheme.

Walzer recognizes that leaders tend to deny rights on the basis of a
standard of necessity that is less strict than his standard of necessity
measured by certainty of imminent catastrophe. He is also aware that his
realistic assessment of leaders’ conduct conflicts with his assertion that
such improperly flexible “moral” arguments can be constrained by moral
discourse. At times, when addressing specific events, Walzer resolves
the conflict by accepting the less extreme situations as justifications. For
example, even though he argues Churchill’s decision to target civilians in
German cities for bombing late in the war did not satisfy the strict
requirements of necessity, he stops short of a serious assignment of
blame to Churchill for this “crime.” In addition, Walzer praises the
hypocritical treatment of the soldiers executing Churchill’s orders.

The tendency of leaders to do bad things for a good cause indicates a
basic problem with Walzer’s argument against realism. His argument is
directed toward “the wicked and the simple,” who attempt to “opt out”
of the “shared” “moral world of war” in order to pursue their own self-
interest or national self-interest by making the amoral claim that morality
is irrelevant (xi–xxi). Regardless of whether Walzer’s argument ade-
quately addresses this selfish amoralism, the argument does not address
the problem of leaders who sincerely believe they have a role-based
moral obligation to protect the national interest by avoiding the risk of a
national catastrophe. Because this is “what they are there for,” they feel
morally obligated to do wicked things which, absent their duty, would be
clearly immoral. These leaders may be mistaken about their obligation,
but they are not lying or engaging in hypocrisy. If they lie about the war
in other ways, this is also viewed as required by their moral duty to the
nation. Such leaders are both more common, and thus engage in more
“unjust” conduct, than the amoral leaders addressed in Walzer’s argu-
ment against realism.

3. CONCLUSION – A REALIST APPROACH TO MORALITY

Walzer’s book provides an interesting and enlightening review of the
moral issues involved in war and provides at least some “rules of thumb”
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for decision-making. These are important, substantial accomplishments.
Is it fair to expect more from a philosophical discussion?

Apparently, Walzer expects more because he applies a very strict stan-
dard to international law:

The UN Charter was supposed to be the constitution of a new world, but . . . [t]o dwell
at length upon the precise meaning of the Charter is today a kind of utopian quibbling.
And because the UN sometimes pretends that it already is what it has barely begun to be,
its decrees do not command intellectual or moral respect – except among the positivist
lawyers whose business it is to interpret them. The lawyers have constructed a paper
world, which fails at crucial points to correspond to the world the rest of us still live in.
(xvii–xix, emphasis added)

By this high standard, Walzer’s “practical morality” is also deficient
because it fails to constrain actions in the real world and thus fails “to
correspond to the world.”

On the other hand, when Walzer places moral philosophy within his
“realistic picture” of the modern state, he adopts a more modest stan-
dard. After acknowledging the problems for his practical morality raised
by his “realistic” model of the state, Walzer suggests that the following
“intellectual work . . . is less difficult” to do:

One must describe as graphically as one can the moral reality of war, talk about what it
means to force people to fight, analyze the nature of democratic responsibilities. These,
at least, are encompassable tasks, and they are morally required of the men and women
who are trained to perform them. (303)

In this way, morality, though manipulable, can help structure and
direct debate and help guide decisions because most people care about
“being moral.” Walzer notes,

the moral reality of war is not fixed by the actual activities of soldiers but by the opinions
of mankind. That means, in part, that it is fixed by the activity of philosophers, lawyers,
publicists of all sorts. . . . [, whose] views have value only insofar as they give shape and
structure to that experience in ways that are plausible to the rest of us. (14–15, emphasis
added)

In the end, Walzer accepts the realist position that giving “shape and
structure” is all that philosophy can do and that, to be effective, this “shape
and structure” must be able to compete in the mediated world of the
modern state. However, he paradoxically resists the conclusion that nei-
ther his “practical morality” nor “the opinions of mankind” are likely to
have any substantial effect on official decisions about war. Perhaps this
somewhat contradictory position helps us in trying to bridge (or at least to
live with) the gap between moral theory and the reality of decision-making
about war. However, we are likely to have more success in bridging the
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gap if we take a more realistic view of the problem. Such a view will
provide a renewed appreciation of the need to use populist outlets for
expressing the “shape and structure” of morality, to use prudential argu-
ments that emphasize those areas where there is an overlap between a
rights-based morality of law like Walzer’s and a nation’s self-interest, and
to join in the efforts of “positivist lawyers” as they try to bind nations by
international law, even if this rarely works unless the acceptance of law
is in a nation’s self-interest.

NOTES

1. Quoted in Dominic McGoldrick, From ‘9-11’ to the ‘Iraq War 2003’ (Oxford: Hart,
2004), pp. 87, 161, 179.

2. Michael Walzer, Just and Unjust Wars, 3rd edn (New York: Basic Books, 2000). All
parenthetical page references are to this work.

3. McGoldrick, From ‘9-11’, p. 41 (quoting from Randeep Ramesh (ed.), The War We
Could Not Stop (New York: Thunder’s Mouth Press, 2003), p. 286.)

4. In other works, Walzer develops his ideal of a political leader in terms of a concept
of “dirty hands,” which refers to the need for leaders to dirty their hands with
immoral acts in order to avoid worse immorality or to accomplish more important
goals. See Walzer, Arguing About War (New Haven, CT: Yale University Press, 2004),
pp. 45–49; and Walzer, “Political Action: The Problem of Dirty Hands,” Philosophy &
Public Affairs 2 (1973), p. 160.
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III. INTERVENTION



REX MARTIN

WALZER AND RAWLS ON JUST WARS AND
HUMANITARIAN INTERVENTIONS

The continuing reflection on and incremental growth of the theory of just
war has been an important feature of the post-World War II international
order. In this chapter I want to compare two important contributions to
this developing theory; my focus will be on John Rawls’s theory of just
war in his book Law of Peoples and on the theory of Michael Walzer.1

Their theories are enough alike to warrant being treated together, as con-
stituting something like a unified view of the subject. What makes them
especially interesting is that each theory has made the notion of human
rights central as the ground of justification (or justifiability) in just war
theory (JWT). But the theories are sufficiently divergent to make fruitful
an examination of their differences.

1. WALZER AND RAWLS ON JUST WARS

Both theorists argue that a country can justifiably go to war for two
reasons: it can do so in self-defense or collective defense against aggres-
sion or it can do so in response to serious and unamendable human
rights violations. In traditional JWT these two grounds are called “just
cause.” An important unifying idea undergirds these two grounds. For
both Rawls and Walzer, the ultimate justification here is the defense of
the human rights, of the inhabitants in a country, to life and liberty.

Accordingly, both urge that civilians (that is, noncombatants) can
never be directly targeted and killed, certainly not as a matter of govern-
ment or of military policy.

To this stringent doctrine of civilian immunity both Rawls and Walzer
allow for one significant exception, that of “supreme emergency.” Such
an emergency would arise, and I cite Walzer on this, when a severe threat
was both immediate and profound; here a deviation from the doctrine
of civilian immunity is absolutely necessary in order to save a political
community from annihilation, or its citizens from wholesale massacre or
enslavement.2 Even so, one main theme of Rawls’s endorsement of the
supreme emergency exemption is that it can be invoked only when doing
so is absolutely necessary to the survival of a liberal constitutional
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democracy (or presumably of a decent nonliberal body politic), fighting
in self-defense.3 Rawls’s restriction of the exemption to such societies as
these is one that we do not find in Walzer’s account.

On the question of the moral status of combatants their positions are
again similar. Each argues for the mutual vulnerability of combatants on
both sides in time of war. Walzer tries to rationalize this mutual vulnera-
bility with the idea that combatants temporarily forfeit their human rights
to life and liberty and take on, in their place, certain “war rights.”4 Rawls,
to the contrary, emphasizes the idea of mutual self-defense against attack
as the grounding justification for this mutual vulnerability. Here soldiers
on each side are protecting themselves, in combat, from attacks by sol-
diers on the other side; and since the attacks from either side can be
deadly, each side may use lethal force in self-defense.5

What I have said so far provides a very quick tour of the issues. Let us
now take a second and closer look at traditional JWT. For the most part,
traditional theory endorses the internationally established conventions
on war, or some reasonable extension of those conventions. Walzer, for
instance, treats most of these conventions as a given and tries to offer a
rationale, a justification for them. But he does not endorse all the con-
ventions; he does not endorse blockade or siege as valid instruments
of war.6 And some of the extensions that he deems reasonable – the
supreme emergency exemption or the assumption of risk by combatants
to avoid or reduce the risk of serious injury or death to noncombatants –
have not found favor with all theorists of just war.

One important, indeed, central, feature of the traditional theory is
mutual combatant vulnerability. Walzer tries to rationalize this, as we
saw, with his doctrine of forfeit. But there is something deeper in what he
is doing than meets the eye. It is not merely that all soldiers, soldiers on
both sides, are equally vulnerable; it is also the extensive scope, the radi-
cal extent of that vulnerability. So long as their nations are in a combat
or belligerency situation, a soldier on either side can kill any soldier on
the other side (providing, for example, that those on the other side are
not soldiers lying wounded on the field of battle or in the act of surren-
dering). This means that active-duty soldiers can be killed not merely
when they are in combat readiness or actually fighting on the field
of battle or when they are so deploying, but also while they are dancing
or dining in a nightclub, heading off for furlough, or taking a bath.
The rules of war, as endorsed in traditional just war theory, seem to
allow such an extensive range of killing as justifiable.7

Walzer’s doctrine of forfeit constitutes a drastic measure, admittedly.
But such a far-reaching move as this is required, he thought, in order to
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provide a rationale for the traditional just war doctrine of mutual com-
batant vulnerability, a norm which included both the idea that soldiers on
each warring side are equally vulnerable (even if one side is the aggressor
and the other a defender against aggression) and the idea that this
vulnerability is quite extensive in times of warfare or belligerency.

Rawls’s idea of emphasizing mutual self-defense against attack as the
grounding justification would restrict the extent of vulnerability consid-
erably (when contrasted with the case of forfeit just examined). In one
plausible interpretation, the range of acceptable vulnerability might be
restricted, under the standards of self-defense, to active deployment or
readiness for combat on the field of battle or actual fighting. Whether it
was Rawls’s intention to do so or not, his notion of mutual self-defense
would have a restrictive effect on the extent of vulnerability in traditional
JWT and would prove, on this point as well as on others, to be distinc-
tively different from the position Walzer has taken. Rawls’s amendment
(if we may call it that) to traditional JWT licenses a restriction on the
scope or extent of the vulnerability of combatants but leaves intact the
idea that combatants on both sides are equally vulnerable.

I have no doubt that a convention of war could be established, by
international treaty, for example, that allowed for the equal vulnerability
of combatants to lethal attack in time of war. And it is possible that this
idea could win the assent of conventional morality. To a considerable
extent it seems to have done so.

But I am not convinced that this endorsement would hold up, if we
were to take seriously the universality of human rights – the idea that all
people have them – and if we continue to insist on the importance of the
aggressor/nonaggressor distinction (and on the attendant idea that one
may forcibly defend one’s human rights against aggression). I am not
sure in such a case that we could justify the equal vulnerability of soldiers
and other combatants as itself a general rule or norm. Justify it, that is,
by reference to the standard of universal human rights and the propriety
of defending such rights against violation by aggressors.

Consider. In World War II, the troops of Nazi Germany invaded
France, the Netherlands, Denmark, Norway, and other countries and
forcibly subjugated them. And they aimed to do the same with the Soviet
Union (now Russia) and probably Britain. The Nazi troops were not
defending the rights to life and liberties of people in those countries; they
were violating those rights. These invasions and subjugations, and the
violations that came in their train, were aggressive acts. From the per-
spective of human rights, as just described, those who defended against
these invasions (assuming they stayed within the guidelines for conduct
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in warfare) were defending human rights, not violating them, and they
were acting properly in doing so.

International law, the internationally established law and usages of
nations, and a justificatory motif like human rights are two different
things, and they may not come to the same conclusions. I have not denied
that there may be a moral justification (a conventional moral justi-
fication) of traditional JWT on the score of the mutual vulnerability of
combatants – or, at least, that of their equal vulnerability. I am simply
saying that an argument framed exclusively or principally in terms of
human rights cannot provide that justification since mutual vulnerability
(equal vulnerability) would not be acceptable as a sound or defensible
conclusion to draw in such an argument – in, for example, the circum-
stances we have just envisioned in World War II. It may be, then, that this
particular notion or rationale, the mutual and equal vulnerability of
combatants, one of the main staples of traditional JWT, could not be
sustained within a theory of human rights.

Now we come to an even greater difficulty. We have relied, in the idea
of defending human rights, on the notion that rights can be protected by
(among other things) killing soldiers on the other side (the aggressor’s
side). But these very soldiers themselves have, by hypothesis, a right to
life. It is a right that can be given a strong moral justification (by human
rights norms), and it is a right that the soldier retains even on active duty,
in time of war. It seems paradoxical to say that one can protect rights
from violation by violating rights.8

Let me add here that any supposed analogy between justified individ-
ual self-defense in law and morals, on the one hand, and the forcible
defense of human rights in war (using lethal countermeasures to stop
extremely dangerous or harmful assaults on life or liberty by invading,
aggressor troops), on the other, is unlikely to work in the present case.
In war we have nothing like the careful calibrations and the judicial and
procedural protections that exist in a typical system of law enforcement
and are designed to prevent justifiable infringements on rights, in matters
of justified defense or of punishment for wrongdoing, from becoming
unjustifiable violations of rights.9 Indeed, in war there would likely prove
to be wholesale violations of important rights.

This brings us to the crux. The appeal to the defense of human rights
as a basis for killing or severely wounding soldiers in time of war will
work, within the existing tribunal of human rights, on some occasions.
It will work, for example, in cases of defending against an all-out and
deadly assault by an invading army fighting on the side of the aggressor
nation. Here the aim of that invasion is subjugation, which will involve
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a drastic curtailment of the liberties of all the inhabitants of the country
invaded, and that armed invasion will involve the loss of many civilian
lives through “collateral damage,” lack of due care, or intentional direct
targeting.10

But no appeal to human rights will work, within that same tribunal, to
justify the conduct of the invading troops when they violate the rights
to life and liberty of the inhabitants there or even when they “defend”
themselves by returning the fire of the troops on the other side who
oppose them. This provides one salient way, then, in which an argument
favoring the equal vulnerability of combatants would not satisfy the stan-
dards of a theory of human rights (and would not be acceptable there)
even when it satisfies the standards of traditional JWT.

If these brief lines of argument have merit, there may well prove to be
a fundamental incompatibility between the claims of human rights and
their forcible defense, which informed the theory of just war of Walzer and
Rawls, and the doctrine of the equal vulnerability of combatants, which
both have endorsed. The idea of the equal vulnerability of combatants,
taken as a supposed norm or reason for the conventions of war, a reason
justified in turn by such notions as forfeit (Walzer) or mutual self-defense
(Rawls), may turn out to be, then, one of the most problematic features
of the just war doctrine we have been examining.

Let me be clear on the focal point of my claim to incompatibility here.
Equal vulnerability (or, alternatively, the mutual vulnerability) of com-
batants can be taken to be an independent and overarching reason or
rationale for the rules of war, and apparently was so taken by the two
theorists we have been examining. It is this grounding rationale that I am
saying is incompatible.

But the failure of mutual combatant vulnerability as a rationale does
not tell against the actual conventional guidelines for warfare conduct,
guidelines that are meant to be binding on both sides. Here soldiers on
both sides are regarded as having been placed in harm’s way by decisions
that broke the peace (decisions made not by the soldiers, but by the leaders
of nations), and the responsibility of soldiers is to fight in accordance with
established guidelines for waging war.11 These guidelines and adherence to
them may be the best that humankind can accomplish in an imperfect,
complicated, and confusing world where people again and again and in
place after place have proven ready to go to war.

Nonetheless, there remains an incompatibility – a creative tension, if
you will – between a theory of human rights and traditional JWT, specif-
ically between a theory of human rights and the rationale of mutual
combatant vulnerability offered by Rawls and Walzer. And, if we press
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hard the notion that soldiers fighting on the aggressor’s side have a right
to life, a right that is not to be violated, this tension may extend even so
far as to include the pragmatically established guidelines for waging war.

2. HUMANITARIAN INTERVENTIONS

One of the most important new ideas in just war theory is the idea that
governments and others can justifiably respond forcibly to serious and
unamendable human rights violations that are wholly internal to another
country. This idea, though it is not universally held today, represents
a growing international consensus. As such it is another important
feature of the post-World War II international order.

There are in my view three main points to consider under the heading
of humanitarian interventions: First, the various kinds of humanitarian
intervention and the level of human rights violation required to trigger
forcible military interventions. Second, the justification of such interven-
tions. Third, the appropriate agent(s) who might legitimately undertake
a forcible military intervention. We will be returning to each of these
points as the argument progresses.

One of the really difficult concerns about human rights emerges when
we note that, of the many conceivable justifying arguments for human
rights, none of them is currently accepted or put into practice at a suit-
able level by literally all peoples. Not even the justification provided by
a bedrock standard like the general benefit, the mutually perceived ben-
efit, of a vast number of human beings now alive is uniformly accepted.
Even it is not accepted in the concrete. In some given “crux” cases
(e.g., the case of freedom of conscience in matters of religion), it is not
accepted everywhere, not by all peoples or all governments. It is a diffi-
cult question, then, whether any of these justifying arguments offer suit-
able grounds for intervention, in particular, forcible intervention, against
societies (against peoples) that do not accept these justifications and,
especially, against societies who engage regularly or unamendably in
practices that are seriously unacceptable in the light of these arguments.

Consider here (as examples of severe or grave violations of human
rights) genocide and “ethnic cleansing,” slavery, and warlord-induced
famine and starvation, all of them cases from our own day.12 Such severe
violations merit “forceful” intervention, in Rawls’s view, by which
he means intervention “by diplomatic and economic sanctions, or in
grave cases by military force.”13

Here we must take care. I would suggest that both Walzer and Rawls
would endorse “forceful” diplomatic and cultural and economic measures
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against apartheid but not armed intervention.14 And the same might be
said as regards treatment of women and “hate” speech (speech much of
which occurs under the heading of religious education). Rawls seems to
reserve armed intervention solely for such matters as mass murder and
slavery, where the offending state has not amended its ways under the
pressure of diplomatic and economic and other measures.15 And the
same could be said of Walzer.

The kind of justification we are talking about in cases of forcible
or armed intervention would have to rely on standards considerably
stronger than a bedrock standard like mutual and general benefit or, for
that matter, considerably stronger than the justifying standards Rawls
himself invokes: that is, minimal protection against great evils, and pro-
tection of the necessary conditions of social cooperation.16 We are talk-
ing here not merely about what justifies any given human right (or any
right on a short list of quintessential human rights) but more especially
about when, if ever, a particular human right should or could be
enforced internationally by military action.17

I want to make a logical point here. If all the rights on a list of nor-
matively justified human rights are justified by one and the same stan-
dard (e.g., mutual and general benefit) or a concurrent set of standards
(e.g., by this standard and the two that Rawls invokes) and yet some
rights on that list are not thought to be appropriately enforced by inter-
national military action, then a different standard for justifying forcible
military intervention other than the one(s) already cited must necessarily
be invoked.

Rawls clearly does think that some rights on that list are not appro-
priately enforced by international military action. Ending apartheid or
the debased state of women, for example, would not be appropriately
achieved by international military action in his view, nor should ending
violations of due process of law in some societies be enforced in that way.
Walzer is similarly cautious.18

So far as I can see, Rawls provides no standard for identifying specifi-
cally which violations of human rights, even when persisted in, rise to the
level of making forcible military interventions suitable. In the end he
seems to fall back on widely shared conventional judgments in this mat-
ter. And this is exhibited in Rawls’s characteristic language in these cases:
such violations as merit forcible intervention, he says, are “egregious”
and “grave.”19 And the same could be said for Walzer when he speaks of
acts that “shock the conscience of humankind.”20

Rawls continues, “It may be asked by what right well-ordered liberal
and decent [nonliberal] peoples are justified in interfering with an outlaw
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state on the grounds that this state has violated human rights.” His
answer is instructive: “[such] peoples simply do not tolerate outlaw
states”; their “refusal to tolerate those states is a consequence of liber-
alism and decency.” In short, Rawls argues, if the political conception of
liberalism is sound and the resultant political conception of a law of peo-
ples embracing both liberal and decent nonliberal peoples is sound, then
“these peoples have the right, under the Law of Peoples, not to tolerate
outlaw states.”21

Or, to put his point somewhat differently: liberal and decent peoples
have agreed to the same list of human rights and have agreed, in a rough
way, about levels of enforceability, and this gives them the right to forcibly
intervene in certain cases. I would reply: this might provide an explana-
tion for the stance and conduct of liberal and decent peoples here but it
still amounts to a conventionalist rationale, not the called-for normative
justification.

However, one could still say a word in support of Rawls’s approach.
The list of human rights agreed to by liberal and decent peoples has a
definite, and rather complex, normative foundation. The human rights
on that list are justified by deep and accredited moral standards.22

Accordingly, these rights are capable of giving normative direction to the
conduct and understanding of individual persons; and when these human
rights are violated, persons acting on their own or in concert with others
are entitled to do something. This much is clear.

Now, we may not have clear norms for when forcible action, in par-
ticular, action arising to the level of military intervention, is allowed or
enjoined, e.g., in dealing with the so-called ethnic cleansing. But a nor-
mative ground for taking action to stop or reverse severe violations of
human rights is in place throughout. Even so, a decision to take forcible
action is a difficult one. It will probably involve loss of life and griev-
ous injury to some of the soldiers involved in the rescue; it will probably
involve similar injuries to the civilian population in the area of military
operation (and such civilians are the very group these soldiers are com-
ing to aid). Clearly then, even when the intervention is well and jus-
tifiably motivated (and carefully thought through), “political will” is
required to see it to conclusion. When coalitions of nations are involved
(something that is often desirable in order to gain the benefits of con-
sultation and shared judgment and of effective coordination of effort),
questions of “political will” become even more pressing. Given all these
factors, a reliance on widely shared conventional judgments and on the
informed “conscience of humankind” is both highly appropriate and
necessary.
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I cannot fault Rawls and Walzer for emphasizing the importance of this
point. But the express account they give of the normative background in
justification of intervention is inadequate and undeveloped.

Sometimes forcible military intervention to prevent grave violations of
human rights is justified. This is probably the consensus view today (one
in which Rawls and Walzer share). But it is not a unanimous view: a few,
usually from an international law background, would deny it outright.23

Let us stick, though, with the consensus view.
This immediately takes us to another matter for deep concern. Clearly,

one of the most pressing problems for the international protection of
human rights is that the United Nations (UN) by and large lacks enforce-
ment mechanisms of its own. Accordingly, the UN must rely on existing
nation-states for the foreseeable future.

There is, however, a considerable variety of views as to who has legiti-
mate authority, as it is called in traditional JWT, to authorize an armed
military intervention to protect human rights from grave violations. Some
say that only the UN can legitimately authorize such interventions.
Others say that either the UN or some regional international political
authority (e.g., the European Union (EU)) can legitimately so authorize.24

And some (most notably Walzer, in his earlier writings) have argued the
virtues, in extreme cases, of unilateral intervention (of forcible intervention
by one nation within the borders of another to prevent or stop grave viola-
tions of human rights). Examples usually cited (from the last 30 years or so)
are India in East Pakistan (now Bangladesh), Vietnam in Cambodia,
Tanzania in Uganda, and (most recently) Nigeria in Sierra Leone.25

Rawls’s stance on the matter of legitimate authority is not altogether
clear. He suggests that to cope with the problem of such interventions the
“Society of Peoples needs to develop new institutions and practices under
the Law of Peoples to constrain outlaw states when they appear.”26 It is
clear that this Society of Peoples, as Rawls calls it, is not as extensive as
today’s UN. It is, rather, simply the liberal peoples or, for that matter, the
decent peoples (both liberal and nonliberal) acting in concert.27

But Rawls adds that this concerted action can be done “within institu-
tions such as the United Nations or by forming separate alliances of
well-ordered societies.” These alliances, and perhaps the UN itself, con-
stitute what Rawls calls a “confederative center.”28

It would seem that Rawls, were these new institutions and practices to
begin to emerge, would side with those who say that either the UN or
some regional international political authority (e.g., the EU) can legiti-
mately authorize armed military interventions to protect human rights
from grave violations. But there seems to be no insistence on his part that
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the UN, as currently constituted, must be involved; rather, “separate
alliances of well-ordered societies” may do the job. It may well be, right
now and for the foreseeable future, then, that Rawls thinks the problem
of the international identification of the gravest threats to human rights,
and the protection of human rights against these threats, can be most
effectively dealt with by decent societies regionally, rather than globally.29

In sum, Rawls and Walzer have provided an answer to each of the
main points concerning humanitarian interventions, raised at the begin-
ning of the present section. Their first two answers (concerning the level
of human rights violation required for military intervention and the jus-
tification of such interventions) are, perhaps, more conventionalist than
many might have expected or hoped for. Rawls’s third answer (concerned
with legitimate authority) is not unexpectedly (given his Kantian procliv-
ities) more confederative and regional than it is global and one-worldly.
And Walzer’s is more geared to the idea of a system of existing some-
what autonomous nation-states.

This summing up is, so far, merely a preliminary one, a summing up to
date. I emphasize this because Walzer has amended his views on legitimate
authority, and has taken a more internationalist direction in doing so.

In Walzer’s recent book, Arguing About War (2004), he suggests, as
an ideal, the value of what he calls “global pluralism.” He conceives such
pluralism as including a number of alternative centers (such as the UN
and the EU), a dense web of social ties that cross state boundaries, and
finally a number of institutions (such as the World Bank, the World
Trade Organization, various nongovernmental organizations) that reflect
these alternative centers and social ties. Global pluralism “maximizes the
number of agents” who might engage in humanitarian interventions, but
at the same time it identifies no single assigned agent that makes or must
make the basic decision to intervene.30

Some have suggested, as we noted earlier, that the UN is the exclusive
authorizing agency in matters of humanitarian intervention. But the UN
charter has not explicitly assigned an authorizing role to the UN in this
matter. More to the point, the UN as an institution has never unequivo-
cally and categorically affirmed that it has the role of exclusive agent
of authorization. And the UN has been notoriously reluctant to author-
ize or engage in such action. In sum, humanitarian intervention is not a
role it has been conspicuous in supporting or performing, not even since
the end of the Cold War. In light of these facts, it is difficult to make
a case that the UN is or should be the sole legitimate authorizing agent
for humanitarian intervention.31

Accordingly, an important idea lies behind the views of both Rawls and
Walzer. It is the idea that there is a present and continuing need to build
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international and supranational agencies to affirm and protect human
rights. And one goal here is to build up agencies that can, in the extreme
case, forcibly intervene in the internal affairs of a country to prevent
the government there or some group there from severe, shocking, mas-
sive violations of human rights. Such massive violations often take the
form of “ethnic cleansing” – forced migrations of large numbers of peo-
ple from their homes, migrations that are meant to be permanent, migra-
tions that are typically accompanied by large-scale and horrific acts of
murder, rape, and pillage. But the sorts of violations of concern to the
international community are not limited to these forced migrations.

The theories of Rawls and Walzer are part of this project of the inter-
nationalization of relief and rescue that I have been describing, but they
are not UN-centric. Rawls (with his pacific regional confederations or
leagues) and Walzer (with his overlapping and decentered array of agen-
cies, both national and international) provide important alternatives to
the view that the UN is the exclusive authorizing agency in matters of
humanitarian intervention. But they are, I would emphasize, international
alternatives, as distinct from merely national (or solely national) options.

In the case of a pressing need for intervention, two issues need to be
kept paramount: Can genuine rescue be effected without massive and
ultimately self-defeating costs? Can that effort be conducted in such a
way as to build international agencies and international support for jus-
tifiable humanitarian intervention? Rescue by one nation of the citizens
of another may sometimes be the only viable option. But that fact should
not preclude or blunt the significance of the second question. It must
always be kept on the table.

One may well conclude, as did Rawls and Walzer, that the UN is not the
exclusive authorizing agency in matters of humanitarian intervention, and
conclude as well that, in a given case, an intervention by an individual
nation or by a coalition of nations is both legitimate and justified. Even so,
it does not follow that one should conclude that the UN has no appropri-
ate role to play in those humanitarian interventions that it has not author-
ized. Indeed, given current views about the unchallenged legitimacy of the
UN, both as an idea and as an institution, it may well be that nations or
coalitions which engage in such interventions should report to the UN their
reasons for any such intervention, and should be open to UN supervision
and review of their action then and subsequently, and (perhaps most
important) should involve the UN and its agencies in the postwar recon-
struction of the society in which the grave human rights violations that trig-
gered the intervention had originally occurred.

The answers by Walzer and Rawls to the issue of humanitarian inter-
vention may not satisfy everyone, but they are clear cut and carefully
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considered. They merit close and critical attention. We must get beyond
the point where we regard all rescues unauthorized by the UN as illegal.32
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HELEN STACY

HUMANITARIAN INTERVENTION AND RELATIONAL
SOVEREIGNTY

1. INTRODUCTION

Humanitarian intervention with military force has no firm theory under the
international legal apparatus because sovereignty, the inviolate claim of a
nation-state against all others, is a legal shield against outside intervention
in a nation’s internal affairs. The United Nations (UN) Charter under
Article 2(4) prohibits the “threat or use of force” against another state, even
when civil bloodshed is creating humanitarian disasters. The Charter allows
only two exceptions to this prohibition: Article 51 in Chapter VII of the
Charter allows a nation to use force in self-defense if an armed attack
occurs against it or an allied country, and the United Nations Security
Council (UNSC) is authorized to employ force to counter threats to
breaches of international peace. Humanitarian intervention rests upon the
unconvincing fiction of the danger that a civil conflict may spill over a
nation’s borders, at least if it is to be justified under the UN Charter.

A better account of the fate of national sovereignty in cases of interna-
tional humanitarian intervention in human rights disasters derives from
what I call a theory of “relational sovereignty.” This theory arises under
today’s conditions of globalization and describes the role of the sovereign
government as an obligation to meeting its citizens’ civil, political, social,
and economic needs, according to the government’s capacity, and always
working for its citizens’ good. A government fails in its governance role
when its murderous, corrupt, or persistently neglectful actions lead to seri-
ous human rights harms. Under the theory of relational sovereignty, wide-
spread and extreme harm to citizens is evidence that sovereignty is no
longer an absolute shield against international intervention. Put differently,
relational sovereignty puts human rights at the heart of good governance.

A widespread and extreme humanitarian crisis alters sovereignty in
two ways: First, citizens rather than the government are seen as the bear-
ers of their national sovereignty. If their government no longer repre-
sents their best interest, the nation’s sovereignty no longer coalesces in its
government. Second, citizens rely on the international community to
express their sovereign interest in good governance when they themselves
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are unable to depose a government that harms them. In other words,
their national borders have metaphorically fractured, allowing other
nations in the international community to step across to their assistance.
When sovereignty is seen this way – as an obligation of attentive gover-
nance, which the international community can insist upon on behalf of
a nation’s citizens – it need not be breached when humanitarian inter-
vention takes place.

This temporary dispersal of national sovereignty from a nation’s citizens
to the international community is easiest to map onto humanitarian crisis
of murderous civil conflict. It is more difficult to map onto humanitarian
crises of malnutrition and starvation. But I argue here that humanitarian
intervention may also be justifiable for massive cases of letting-die, such as
starvation and disease. In other words, national sovereignty cannot shield
corrupt or neglectful governments that fail to distribute essential suste-
nance – food, medical care, and essential services – to their citizens in exi-
gent circumstances. International morality is invoked not only for the
commissions of nation-states, but also for their omissions. My argument is
that widespread death by malnutrition or disease should make a govern-
ment just as culpable as death by civil violence, where the government has
the capacity to prevent starvation and disease and fails to do so. When a
government negligently fails to prevent a national crisis that leads to wide-
spread death, that government’s claim to inviolate sovereignty qua other
nations or the international community is invalid.

But expanding humanitarian intervention into a general license for
war against repressive regimes is dangerous. The equitable principles of
fairness show that humanitarian interventions should be restricted to
very few situations. In what follows, I set out the problems with the legal
apparatus of humanitarian interventions under Chapter VII of the UN
Charter, and how this apparatus is out of step with an emerging notion
of sovereignty. Using relational sovereignty as a theory for lowering the
defense of sovereignty against the legitimacy of international humani-
tarian interventions, and using familiar principles of equity and individ-
ual rescue in tort, I set out three limiting principles for international
humanitarian intervention and then briefly test these against the ongo-
ing US invasion and occupation of Iraq.

2. THE PROBLEM WITH INTERVENTIONS UNDER
CHAPTER VII OF THE UN CHARTER

The last decade of humanitarian intervention has been a patchwork of
inconsistent justifications, too-often sluggish international responses, and
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varying degrees of efficacy in bringing assistance to failed states. On the
face of Chapter VII of the UN Charter, intervention in purely civil unrest
contravenes the principles of national sovereignty. There is no mention in
the Charter for intervention on purely humanitarian grounds. And yet there
have been several Chapter VII interventions in recent years. In each of the
humanitarian crises of Somalia, Rwanda, Haiti, and Bosnia, the UN has
authorized intervention across national borders. In each of these cases,
internal national conflicts were incongruously reinterpreted as wars that
could spill into other nations so that Chapter VII could be made to fit.

Not surprisingly, these awkward interpretations are contested. For
example, in 1994, the UNSC passed Resolution 940 to justify an inter-
national military mission to Haiti under its Chapter VII powers, citing
fears that the civil conflict in Haiti threatened the region’s peace and
security. In fact, Haiti’s problems were specific to its own politics and
history and were unlikely to cross its borders. The UN intervention was
opposed by many Latin American countries and led to the charge that
the real motive was not humanitarian but political – namely, to restore
democracy and the rule of Jean-Baptiste Aristide.1

The fiction is that an internal human rights crisis may spill over a
nation’s borders and pose a threat to regional peace and security. But the
“breach of regional peace” fiction does not easily apply to a human rights
crisis in a remote part of island nation that has little impact on its neigh-
boring nation-states. For example, when in 1999 rampaging Indonesian
militiamen were slaughtering East Timorese by the hundreds, this human
rights crisis did very little to threaten the peace or security of any other
country in the region. In the absence of grounds for a Chapter VII inter-
vention, even more creativity was called for. UN Secretary-General Kofi
Annan issued a statement that senior Indonesian officials risked prosecu-
tion for crimes against humanity if they did not consent to the deployment
of an available multinational force. Annan insisted that the Indonesian
government either step in end stop the killing, or alternatively, consent to
the deployment of international troops, failure to take one option or the
other. Not surprisingly, Indonesian took the second option would result
in Indonesians being held criminally liable for human rights violations.2

The humanitarian intervention in East Timor has given rise to what has
been termed the “Annan Doctrine”: a loss of the traditional prerogatives
of sovereignty in the face of crimes against humanity.3

Some scholars argue that Article 2(4) of the UN Charter prohibits any
military intervention in other states on the grounds of purely internal vio-
lations of human rights. Others argue instead that the recent humanitarian
interventions that have occurred with a UNSC resolution under Chapter
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VII have created a de facto exception to Article 2(4). Still others argue that
humanitarian intervention may be morally justified, albeit not legally justi-
fied, without a formal UNSC Resolution. In such cases, some other record
of the UNSC’s condemnation of the target country’s human rights record
is sufficient, and the lack of any formal UNSC Resolution simply reflects
international politics rather than any lack of genuine humanitarian con-
cern. This occurred in relation to the 1999 NATO attack on Serbia that suc-
cessfully rescued the Albanian Kosovars from Serbian ethnic cleansing.
NATO acted because the UN could not. Richard Goldstone, chair of the
subsequent Independent International Commission on Kosovo, concluded
that even though the Kosovo intervention did not have the backing of a
UNSC resolution, it was never the less a legitimate intervention. NATO’s
actions had resolved a humanitarian crisis and had widespread support
within the international community and civil society. Furthermore, the
Commission argued that the gap between legal and legitimate humanitarian
interventions is dangerous and needs to be removed by specifying the con-
ditions for humanitarian intervention. In other words, what matters more
than a legal permission to intervene is a moral permission to intervene. This
moral permission legitimates the intervention, even though it cannot render
the intervention fully legal under the terms of the UN Charter.

The legal constraints upon international humanitarian intervention are
out of step with the moral urge to prevent loss of life in a nation with a
humanitarian crisis. Efforts to fit humanitarian intervention into the exist-
ing international legal apparatus are fictions, crafted so that international
action may follow international moral opprobrium. They are, more
honestly, a simple judgment by the international community that a nation’s
government has failed its citizens. I want to suggest that the “Annan
Doctrine” deployed in East Timor is the way ahead. It shows the sovereign –
here, the Indonesian government – bargaining directly with the international
community through the UN over human rights standards and trading some
of the traditional prerogatives of sovereignty for freedom from international
criminal prosecution. In this way, the sovereign answers not only to its own
citizens for its failures of responsibility, but answers also to the international
community. The stakes of the negotiation are sovereignty. Sovereignty is not
only a duty of government to protect the human rights of its citizens, but a
bargaining chip in international negotiation over humanitarian intervention,
with the international community acting on behalf of a nation’s citizens.

3. RELATIONAL SOVEREIGNTY

In the twentieth century the view was that national sovereignty applied
universally to all nations with a seat at the UN table, but that it did not
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impose a practical requirement to assist people in need in other lands.
It suggested that we need not be morally troubled that other people in
other lands need our care. Under the twentieth century metric, interna-
tional sovereignty was a “thin” responsibility – at heart, merely a duty or
obligation each state owes to all others to observe national borders.4

Sovereignty today is best understood as vastly more complex.
Economic interdependence between nation-states has grown, accelerat-
ing with the end of the Cold War, the expansion of the European Union
(EU) and the growing influence of the World Trade Organization and
the World Bank. More subtly, the proliferation of regional and interna-
tional organizations has led to a diffusion of state influence beyond their
sovereign borders. This distribution is uneven, and often unjust. Even so,
globalization has blurred the distinction between domestic politics and
international politics. What was once seen as a parochial national issue
may now become a matter of regional or international concern.5

This growing transnational awareness of the plight of another nation’s
people has in part been the product of the last decade’s expansion of
human rights as an international rhetoric of demand aimed at gov-
ernments by citizens and outsiders alike – a rhetoric that is simultaneously
elaborated in international human rights treaties. Much of the human
rights rhetoric, as well as the content of many international human rights
treaties, is a “wish list” that goes far beyond a nation’s capacity or politi-
cal will to fulfill. Even so, new global and international communities are
judging national compliance against international human rights stan-
dards. The UN, regional systems like the EU and the Inter-American
systems, and myriad non-governmental organizations, have both direct
and indirect input into human rights issues today. Claims that states have
violated their citizens’ human rights, either overtly or simply by mald-
istributing essential goods in exigent circumstances, come from sources
both inside and outside the state. Ever-expanding economic, cultural, and
intellectual interdependencies between states, and between the citizens of
states, are forging tenuous bonds of interest and concern across national
borders. Do these bonds – much more tenuous than the bonds of shared
citizenship of a state, and contingent upon international communication –
amount to a moral relationship that crosses state borders? And if it does,
how should it influence the moral calculus about coercive interventions in
a state’s human rights abuses of its citizens?

Relational sovereignty proposes that sovereignty today is dependent on
the measure of care by government for its citizens and that the international
community may step in militarily to enforce this care. Sovereignty, in other
words, carries a more expansive definition than it used to. Relational sover-
eignty describes sovereignty as an emerging set of obligations among
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citizens, governments, and the international community, with two
dimensions. The first is a duty upon governments that correlates with the
activities of their citizens, even if those activities extend beyond the
nation’s borders. For example, the activities of the US government
extend beyond the borders of the United States not only because of US
military and economic interests, but also because US citizens have myriad
capital, corporate, professional, and recreational interests and activities
beyond US borders. Second, relational sovereignty describes the interest
that one country may have in the quality of governance in another coun-
try. For example, the nations of the EU have an interest in the quality of
governance of nations applying to join the Union, and an improving
human rights record is an important chunk of the EU accession process.
In other words, sovereignty is a qualitative function rather than an
unconditional status, and a function that may be assessed by citizens and
the international community alike. A nation’s claim to sovereignty – the
sort of strong claim that under the traditional definition of sovereignty
would have kept other nations at bay and beyond its borders – will not
necessarily be recognized by other nations. This is especially so if a gov-
ernment is creating a human rights crisis. Relational sovereignty places
such interactive judgments at the center rather than the periphery of
responsible governance.

Relational sovereignty can be applied to humanitarian intervention.
International peacekeeping activities of the last decade have emphasized
the growing role of international human rights norms when considering
the need to override sovereignty to protect a nation’s citizens. In 1999, the
UNSC’s resolution authorizing the intervention of international peace-
keeping in Kosovo referred to the resolution of “the grave humanitarian
situation in Kosovo.”6 And more recently in 2004, Kofi Annan urged the
UNSC to take action in the Darfur region of Sudan, citing “strong indi-
cations that war crimes and crimes against humanity have occurred . . .
on a large and systematic scale”.7 When national sovereignty is seen as a
normative standard that is conditioned upon a government’s good human
rights performance, this decade’s peacekeeping and humanitarian mis-
sions create a new principle for humanitarian intervention. National sov-
ereignty will not deter the international community when a state is
committing human rights abuses. National governments must discharge
their duty of care towards their citizens, and the “court” of international
opinion passes judgment. The international community acts as proxy for
a state’s citizens in judging its care for them. If the sovereign fails to treat
its citizens within the bounds of human decency, the social contract
between the ruler and the ruled collapses, and an assessment of that
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government’s failings becomes a tripartite negotiation between sover-
eign, citizens, and the international community.

4. THREE PRINCIPLES LIMITING INTERNATIONAL
HUMANITARIAN INTERVENTION

Widespread recognition exists that the UN Charter is out of step with
contemporary international conditions. The 2004 UN Secretary-
General’s High Level Panel on Threats, Challenges, and Change8 empha-
sized the interconnectedness of terrorism and civil wars, and extreme
poverty. In welcoming the Panel’s report, Annan enthused about the
“opportunity to refashion and renew our institutions,” including a more
systematic and effective mechanism for intervention in humanitarian
crises. In the meantime, while this reform process takes place, the gap
between legal and legitimate justifications for interventions in humanitar-
ian crises should be closed. In a world of complete justice, no government
would ever seriously harm its citizens, either directly through violence or
indirectly through incompetence, corruption, or maldistribution of
social and economic goods. But there is no complete justice. At the same
time, the extreme step of military intervention should meet an extremely
high standard of clear need, even more so if intervention does not fit
Chapter VII conditions of threatening regional peace and security. I
want to offer the legal principle of equity as a way of justifying and con-
taining the new global awareness of harm a state does to its citizens,
pending full recognition of the legitimacy of humanitarian intervention
under the theory of relational sovereignty. Equitable principles can bal-
ance the benefits and the dangers of humanitarian intervention.

Equity has its historical foundation in both morality and law. When,
in the early days of modern courts, the letter of the law failed to provide
a remedy for deserving plaintiffs, judges used their discretion to grant
a remedy “in equity.” Without a statute to guide them, judges have cre-
ated the “common law” by articulating equitable principles that are so
taken-for-granted that they do not need the authority of constitutions
or legislation. The common law has in this way created fundamental
legal principles that courts have elaborated over the years. These princi-
ples of equity have become the fail-safe of courts that ensure that jus-
tice is done. In these situations, “equity intervenes when there is no
adequate remedy at law.”9 Courts fall back to equitable remedies in
order to “provide fairness in a particular case of law.”10 In other words,
equity allows a court to fill the gaps of formal laws so that justice and
fairness may prevail.
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Equitable principles are already part of international law, and have
been applied in international judicial decision-making to ensure justice
and fairness to the state parties. For example, the Statute of the
International Court of Justice (ICJ) lists general principles of law recog-
nized by civilized countries as one of the four sources of law, and the
Court assumes that it is always entitled to have recourse to the use of
equity. Equity, states the Court, is “implicit in the functions of a world
tribunal.”11 One recent example is the Court’s decision in the case about
the Israel-Palestine wall. The Court directly cited equitable remedies,
with all of the opinions referring to the “basic fairness” to the people of
both territories, with Judge Owada stating:

Consideration of fairness in the administration of justice requires equitable treatment of
the positions of both sides involved in the subject-matter in terms of the assessment both
of facts and of law.

Equity should provide relief when the lives of innocent civilians are
at risk:

Condemnation of the tragic circle of indiscriminate mutual violence perpetrated by both
sides against innocent civilian population should be an important segment of the
Opinion of the Court.12

My argument here is that equitable principles and equitable doctrines
can be applied to sovereignty, describing the duties of government towards
its citizens and constraining intervention by the international community.
Using equity, together with principles of interpersonal rescue under tradi-
tional tort law, I suggest three threshold conditions for intervention.

The first condition is that the humanitarian crisis must be widespread
and extreme for intervention to be justified. This test already de facto
exists in international law and has been applied over the last decade to
interventions in cases of genocide and widespread civil murder and may-
hem.13 I argue that this test ought also apply to interventions that seek to
alleviate mass starvation and disease. The crucial element for both types
of widespread harm is the culpability of the national government in either
causing or allowing such harm. The second threshold condition is that
intervention must be welcomed by a firm consensus of injured citizens
within the ailing state. Of course, this test is difficult to establish because
it requires an ex ante assessment of popular support for intervention. It is
easy to assume popular support for intervention when there is some reli-
able institutional litmus of public sentiment, as when in 1999 the UN
intervened in the East Timor mayhem after the overwhelming “yes” vote
of the East Timorese referendum seeking secession from Indonesia. But
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such clear evidence is usually not available because oppressive govern-
ments rarely allow institutional expressions of unpopular sentiment
about them. Finally, the third threshold test requires that international
intervention do some good, and at very least, do no harm. This is also
hard to establish: it requires excellent information about the politics, the
capacity, and the popular preferences of the country where intervention
might take place, and this information must point to the strong likelihood
that intervention can improve conditions in the recipient country. If these
three conditions are not in place, then intervention is unlikely to produce
improved human rights. When they are, intervention can rightly be seen
as an urgent expression of assistance to another nation’s people in need.
Improving respect for human rights is the raison d’être of humanitarian
intervention.

4.1 Threshold Test 1: Conditions Must be Extreme and Widespread

International law holds that a nation’s absolute sovereignty is sacrosanct
and should be respected by other states. Despite this, military interven-
tion, either multilateral or unilateral, has been justified under interna-
tional law in the last decade where civil conflict was causing death or
physical harm to innocents.14 But whereas intervention has been a meas-
ure of last resort in halting civil conflict, military intervention has not
been justified in other situations of widespread death to innocents, such
as terrible malnutrition, starvation, and disease, even when those terri-
ble circumstances have arisen from a government’s culpable inaction.
The international community typically intervenes in such cases by send-
ing economic aid, both immediate aid with food and personnel, and
longer-term economic aid for building a country’s infrastructure. Yet
corruptly governed countries, even those with very low internal rev-
enues, still resist international economic incentives to prevent malnutri-
tion and disease through better distribution of scarce social goods.
Zimbabwe, for example, has high rates of government corruption and
high rates of infant mortality and death from disease, including HIV-
Aids. It has widespread poverty caused by its government. At the same
time, Zimbabwe is resistant to international pressure to reform its poli-
tics. For countries that lie beyond indirect international influence, is
there another way to incentivize their governments to distribute social
goods more equally among their citizens? Where a Chapter VII inter-
vention on the grounds or regional peace and security is not justified,
and international economic incentives are not reducing the death toll,
should there be an alternative rationale for forced intervention in a gov-
ernment’s harm to its citizens?
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One approach could be to revisit the justifications for military human-
itarian intervention and ask: Is there a philosophical difference between
intervention for genocide and intervention for mass malnutrition and
starvation caused by corrupt or negligent governance? Why should a slow
death through starvation be categorically different from a swift death by
machete? The total numbers of deaths of citizens does not distinguish
the cases, nor does the pain and anguish experienced by their victims.
If it is accepted that the philosophical rationale for humanitarian inter-
vention is the international community’s interest in protecting the suffer-
ing citizens of a nation, surely this ought equally apply to death delivered
by degrees over weeks and months. Equity looks to the moral culpability
of a party for the harm of a victim. The test is justice and fairness, not
just sovereignty. The key justification for international humanitarian
intervention ought be a government’s culpability in causing, or failing to
prevent, the widespread death of innocents, rather than the method of
causing those deaths.

The test of widespread harm has already emerged for international
intervention in civil carnage. For example, after the civil and political
crises in Rwanda and Kosovo, Annan stated that military intervention
could be legitimate if there is an acute human rights crisis and if all
diplomatic efforts have failed. Annan’s test could be read to mean that
military intervention may also be justified for widespread starvation
through a government’s negligent or intentional failure to distribute min-
imally necessary goods and essential sustenance. Governments that fail
miserably in their duty to ensure their populations’ well-being, either
through bad intentions or through corruption or negligence, are surely
failing in the obligations of the sovereign to care for its citizens.

States that have no capacity – commonly referred to as “failed states” –
are outside this first threshold test because those governments are not the
direct cause of the conditions causing the deaths of citizens. The crucial ele-
ment here is a government’s capacity to help its citizens. And surely there is
no moral difference between deaths caused by a government’s failure to keep
the peace and deaths caused by a greedy government’s failure to distribute
social and economic goods among all its population. There is little practical
difference either: recent studies have shown that the perception that inter-
vention in civil war is straightforward is simply wrong. Instead, it is more
realistic to acknowledge that intervention is always complicated, and its suc-
cess or failure depends much more upon long-term support than it does on
the initial justification for intervention. Death by civil violence and death by
corruption or neglect ought to be treated equivalently, equally justifying mil-
itary humanitarian intervention if the harms are as equally widespread.15
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Applying this to the US invasion of Iraq, for example, a true humani-
tarian intervention would have depended upon more widespread harm.
This threshold test would rule out humanitarian intervention in Iraq
because human rights abuses there, though extreme in some cases, were
not as widespread as either mass starvation or large-scale ethnic cleansing.

4.2 Threshold Test 2: Intervention Must be Welcomed by the Victims

The common law does not demand that an individual accept help from
a bystander. The law of equity has applied this in the area of medical assis-
tance, crafting the equitable doctrine of self-determination. This is defined
as “one’s ability to exert autonomy over one’s own person, which includes
the right to prevent unwanted bodily invasion and, therefore, the right to
refuse unwanted medical treatment.”16 As long as a person has the rational
ability of an adult, he may refuse medical treatment. Applying this princi-
ple to international military intervention, equity suggests that just as peo-
ple may refuse medical intervention, citizens also may make a political
choice not to be saved from their sovereign’s tyranny. In other words, inter-
national intervention must only take place if the beleaguered citizens of a
nation-state wish it. Using East Timor as an example, I want to suggest that
this idea of consent is already forming de facto in the international system.
From 1975 to 1999, there had been active resistance among the East
Timorese people to Indonesian rule – resistance that was regularly reported
in the international press and was a subject of heated diplomacy between
Indonesia and other nations. When the 1999 referendum in East Timor
voted overwhelmingly for independence from Indonesia, the UN’s decision
to send troops to stop civilian murder was easy. The East Timorese had
expressed a clear mandate for the UN to step in on their behalf.

But in many cases of widespread civil unrest or widespread starvation
and disease, there is no such unambiguous expression of the popular will as
there was in East Timor. What information can the international commu-
nity rely upon? Even more problematically, what are the moral obligations
of the international community if it seems that a population consents to its
own violation? Equity is a guide here. Sometimes, an individual’s refusal of
medical treatment may be overridden where there are other interests, such
as the preservation of life, the prevention of suicide, the protection of inno-
cent third parties, and the integrity of medical ethics. But the courts are
extremely cautious about stepping over apparent consent to self-harm. For
example, in Gray v. Romeo, 697 F. Supp. at 580, a 1988 decision of the US
District Court of Rhode Island, the court stated:

Although Marcia Gray has a constitutional right to refuse life-sustaining medical treat-
ment, no right is absolute . . . Accordingly, Marcia Gray’s right must be balanced against
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competing governmental interests that include: the preservation of life, the prevention of
suicide, the protection of innocent third parties, and the integrity of medical ethics . . .
Upon examination, Marcia Gray’s interest in self-determination outweighs all govern-
mental interests.

Marcia Gray had the right to make a self-harming decision in refusing
food and hydration. The same question needs to be asked about a
nation’s people who seem to be acquiescing in their own government’s
harm or neglect. The equitable doctrine of self-determination can either
act as a brake on intervention by imputing to citizens their preference to
suffer under a corrupt or violent government rather than have outsiders
come in and impose solutions, or it might act as a justification for inter-
vention by imputing that citizens could not possibly consent to the
degree of extreme and widespread harm in their country.

The second threshold test will also be hard to satisfy in most cases, as
most corrupt or authoritarian governments do not take the pulse of their
citizens’ feelings. Absent a referendum such as in East Timor, there must
be clear evidence of such a groundswell of popular opinion that there is
likely to be very little insurgent reaction against international interven-
tion and very high levels of cooperation with those intervening forces in
the days and weeks following invasion. Applying this to the US invasion
of Iraq, for example, would have called for better empirical knowledge of
the human rights conditions in Iraq, and would have meant taking seri-
ously those provisions in the 1991 UNSC resolutions that referred to
human rights by, for example, sending human rights monitors as well as
weapons inspectors to Iraq. Anything less than East Timor’s expressions
of popular will must be viewed with extreme caution. Intervention must
be informed by opinions of people currently living under a repressive gov-
ernment and not only the views of a vocal diaspora of past inhabitants.

4.3 Threshold Test 3: The Intervention Must Produce More 
Good than Harm

Finally, the third threshold test requires that international intervention
ought only take place where it will do good, and at very least, do no over-
all harm. Returning to the individual rescue analogy, equity does not
require a bystander to be a Good Samaritan and help another in distress.
But if bystanders choose to intervene, two conditions apply: first, they
must intend to help the victim; and second, at very least they must not
do harm. If the bystander causes more harm to the victim, it raises the
question of misfeasance or bad intent on the part of the bystander.
Applying equity to international law, humanitarian intervention into
another nation’s human rights crisis ought to bring an improvement, and
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at the very least, must not make the human rights situation worse. If con-
ditions worsen, the Good Samaritan has not been so good after all.
Equity emphasizes two things: first, that humanitarian motivations must
seek predominantly to help the people of another nation and not to pur-
sue other geopolitical agendas; and second, intervention must improve,
or at very least not worsen, conditions for the citizenry. Like Threshold
Test 2, this makes intervention harder not easier, to justify. Improvement
in conditions for citizens in the recipient country must be substantial,
and not likely to be outweighed by harms that may come from insurgent
resistance to the international forces. Improvements in living conditions
must occur immediately, instantly providing relief from ghastly circum-
stances. And the intervention must also demonstrate the likelihood of
long-term improvements, such as improved governance and better dis-
tributive mechanisms for social and economic goods.

How might this last threshold test operate? The United States’ unilat-
eral invasion of Iraq fails the Good Samaritan test because not only were
weapons of mass destructions not found, but the invasion came at a huge
cost of lives for the Iraqi people, with some 25,000 Iraqi civilians killed
in the first two years. Given the relative size of the two countries, this
number of civilian deaths would be the equivalent of roughly 300,000
American deaths. The application of an international Good Samaritan
doctrine would seek to limit the harm within Iraq. An acceptable alter-
native might have been to deploy troops on the border to put pressure on
the Iraqi regime to comply with the 1991 Security Council resolutions.
The potential task of those troops would not have been invasion and
regime change, but the protection of in the event that the government
decided to crush an uprising, as happened, for example, in 1991. Under
the equitable doctrine of the Good Samaritan, the US invasion could be
seen as misfeasance – the sin of commission.

5. CONCLUSION

A couple of decades ago, neither the UNSC nor the governments of indi-
vidual nations relied so heavily on issues like human rights, genocide,
oppression, and torture when justifying intervention in civil conflicts. This
is changing. There is today an unprecedented awareness of the plight of
people in other nations. Globalization has accelerated this debate through
its focus on the role of governments in responding to international pres-
sures for expanded human rights. This awareness has altered the expecta-
tions of sovereignty: the international community places an affirmative
duty upon national governments not only to keep the peace, but to
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distribute minimal material goods sufficient to prevent starvation. Military
humanitarian interventions of the last decades are invoking a moral lan-
guage of international interest in the competence of domestic govern-
ments. International humanitarian intervention has become one way of
expressing compassion for citizens who are too silenced, too sick, too hun-
gry, or simply too neglected, to demand more of their government.

While death by government violence or civil war may seem a more
shocking failure of a government’s duty of care to its peoples, in fact,
widespread death through malnutrition or disease may render a negli-
gent government equally culpable. The rationale for international inter-
vention ought to apply to both active infliction of violence and passive
ignoring of death and disease. In both cases, the sovereign government
has failed in its role to protect its people. A murderous, corrupt, or neg-
lectful government’s failure to prevent the death or injury of its citizens
amounts to a fracturing of sovereignty. This creates an opportunity – a
moral permission rather than a legal obligation – for other nations to act
as Good Samaritans. In these circumstances, the international commu-
nity may provide a remedy to beleaguered citizens – a remedy that exists
as a matter of equity rather than as a matter of law, and which may be
the impetus for a Chapter VII intervention.

The test should be extreme and widespread harm, whether this comes
from deadly civil mayhem or malnutrition and diseases. An equitable
international right to intervene in the intentional harm inflicted by a gov-
ernment or its negligent failure to distribute public goods should come
into play when national sovereignty has been overtaken by a govern-
ment’s action or inaction towards its people. It needs to be an over-
whelmingly welcome intervention, with good ex ante evidence of internal
support. And it must be an intervention that improves the lives of citi-
zens, and certainly does not make their life harder. For, even when inter-
vention is supported by a large majority of a population, history shows
that some resistance and insurgency will likely cause further bloodshed
and harm. For intervention to be justified, there must have been such
extreme and widespread hardship in that country that the bloodshed of
a forced international presence seems minor in comparison. Finally,
humanitarian intervention is only justified if there is a long-term com-
mitment to building something better in the place of what is destroyed.

NOTES

1. And yet another way of creating moral grounds for intervention arises when the UN
is already participating in the settlement of a civil war or is somehow involved in the
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region. Multilateral humanitarian action by a coalition of states without UNSC
sanction in these conditions seems more plausible. There have been multilateral mil-
itary interventions outside the UN Charter when, for example, the 1995 Serbian mas-
sacre of some 7,000 Muslim males in the supposed UN “safe haven” of Srebrenica
gave rise to NATO’s role in Bosnia. This led to Washington’s coercive diplomacy that
hammered out the Dayton agreement.

2. Annan warned that if Jakarta refused to accept the international community’s assis-
tance, it could not “escape the responsibility of what could amount . . . to crimes
against humanity.” See Transcript of Press Conference of Secretary-General Kofi
Annan, at Headquarters, 10 September, United Nations Information Service
UNIS/SG/2360, at: http://www.unis.unvienna.org/unis/pressrels/1999/sg2360.html?
print. Or, in the words of the Geneva Conventions, Indonesian leaders would be left
open to international prosecution because they had not taken “all feasible measures”
to stop the violence. Geneva Convention Relative to the Protection of Civilian Persons
in Time of War, August 12, 1949, art. 68, 6 UST 3516, TIAS No. 3365, 75 UNTS 287.

3. UN Secretary-General Kofi Annan, Speech to open the General Assembly on
September 20, 1999.

4. This conception of sovereignty extended to both internal and external relations: a
state exercises extensive control over its people within its territory, but at the same
time it must respect the authority of other states within their territorial borders. This
is a “thin” conception, as it concentrates on the state’s right to govern its citizens, not
on the state’s responsibilities towards its citizens. For more on this see Jonathan H.
Marks, “Mending the Web: Universal Jurisdiction, Humanitarian Intervention and
the Abrogation of Immunity by the Security Council,” 42 Columbia Journal of
Transnational Law 445, 477 (2003).

5. An example for such occurrence can be found in the case of East Timor. East Timor
declared its independence from Portuguese colonization on November 28, 1975.
Nine days later it was invaded and occupied by Indonesian forces, killing 60,000
Timorese in the initial assault. At the time, the international community did not ini-
tiate any actions targeted at the protection of the Timorese people. More than 20
years later, on August 30, 1999, in a UN-supervised popular referendum, an over-
whelming majority of the people of East Timor (78.5%) voted for independence
from Indonesia. By this time, the region’s aspirations for independence were the focus
of the UNs, which agreed to send a multinational peacekeeping force to the region
in the pre-referendum phase, at the request of Indonesia. Soon after the referendum,
antiindependence Timorese militias – organized and supported by the Indonesian
military – commenced a large-scale, scorched-earth campaign of retribution against
the East Timorese. On September 20, 1999 the Australian-led peacekeeping troops of
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EUGENE E. DAIS

JUST WAR THEORY POST-9/11: PERFECT TERRORISM
AND SUPERPOWER DEFENSE

In its devastating surprise attack on the American homeland on
September 11, 2001 (9/11), the global terrorist network al-Qaeda used
suicide fighters to crash hijacked airliners into the Twin Towers of the
World Trade Center, killing some 2800 noncombatants, and into the
Pentagon, killing some 200 combatants. Since the Cold War ended a
decade before, the United States reigned as the sole world superpower
(SWS) in military and economic might. No rival great power state could
seriously challenge American military force without suffering rapid, deci-
sive defeat in retaliation. Despite this, however, with the terrorist attack,
America’s historic invulnerability to foreign aggression on its soil, enjoyed
since the 1812 War with Britain, was gone in a matter of a few hours.

Moreover, the 9/11 terrorist attack did not seek the defeat and surren-
der of the United States. Instead, it aimed to punish America for taking
on the hegemonic role Britain had performed during the nineteenth cen-
tury. That century was known as Pax Britannica, the century Britain
used its naval superiority to rule the oceans to protect international trade
from the disruptions of great power wars and high seas piracy. States
need one of their number to take the lead, if they are to overcome the
mutual distrust of each others’ intentions. To engage cooperatively in fair
and honest trading, states must have the mutual assurance that they are
not foolish to rely on what each other says. This mutual assurance is pos-
sible, so Hegemon Stability Theory holds, only when there is a single
hegemon that holds both the economy and military rings, so to speak.1

The deep worldwide depression of the 1930s, for example, resulted from
the absence of a world hegemon. Britain was too weak in 1914 to stabi-
lize the international free market economy and the United States was
unwilling at the time to take on the role: hence, the two world wars.

The 9/11 attack by a terrorist network with global reach presented an
unforeseen threat to the hegemonic role the United States had assumed.
This attack, unlike the truck bombing of the Twin Towers in 1993, clearly
revealed the network’s potential to deliver by surprise and at will weapons
of mass destruction (WMD) against the United States, something no
state, with its territorial location, could do and hope to survive. This form
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of terrorism, whatever its content or purpose, I call perfect terrorism, per-
fect in the sense that, given its potential to involve WMD, even the SWS
must fear its threat as a continuing clear and present danger.

The fact that the 9/11 attack hit the two most famous symbols of
America’s economic and military dominance clearly signaled al-Qaeda’s
intention to undermine the hegemonic role the United States reluctantly
took on in 1945. Stability in the international economy for the last several
decades has crucially depended on a reliable supply of oil, and most proven
oil reserves are in Middle Eastern Muslim countries. The disruptive impact
of modern secular culture and free markets on Muslim religious culture is
intolerable to many of more than a billion Muslims, and not a few of them
view the United States, because of its hegemonic role, as their real enemy.
Hostile Muslims see 9/11 as dramatically initiating a cultural hot war that
will be won only when the American hegemon withdraws from Muslim
holy lands, especially from Saudi Arabia and other Muslim oil states.

With the world hegemon gone, extreme Islamic movements could more
easily replace the existing moderate Islamic regimes. Extreme Islamic
regimes could then significantly control the world oil supply and its wealth
creation and use this wealth to empower Muslim minorities deeply embed-
ded in Western states like Russia, France, Germany, Spain, and Britain, as
well as, in particular, in the Muslim holy land of Israel. This limited
victory over the SWS would be devastating. Not only would the interna-
tional economy be seriously disrupted, harming most the people least able
to bear it, but the military resources of all states would thereby be drasti-
cally weakened, thus facilitating the global spread of terrorist insurgencies.

Moreover, this limited victory is feasible because the American SWS is
a liberal democracy. To realize its strategic aim, perfect terrorism has only
to make the continued presence of the American hegemon in the Middle
East more costly in American lives and fortune. Such costs are immediate
and concrete, while the devastating economic consequences worldwide of
the American withdrawal are remote and abstract. Americans tend to
react more to immediate, concrete losses, particularly when the losses are
on media display globally 24/7. The 9/11 attack may thus be seen as the
first step in the al-Qaeda strategy of terrorism to intimidate the world
hegemon for political purposes.

1. THE NECESSARY HEGEMON

Hegemonic dominance needs military supremacy to back its claim to
deter states from unfair and dishonest trade practices and disruptive
aggression. The only alternative is seeking peace through a balance of
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power under the anarchic Westphalian Paradigm of Positive International
Law (WPIL). But this alternative fails in the face of the security dilemma.
If the power to defeat other states is truly equal among all states, then
it would be futile for any state to attack another state; for wars could
not then be won for gain, but only negotiated for a zero-zero outcome.
But, in fact, states are typically unequal in military and economic power.
Weaker states tend to distrust stronger states and thus seek security by
arming themselves to exercise more effectively their right to self-defense.
But, stronger states see this as a threat, and thus arms races start. Arms
races make it rational for the stronger state preventively to strike first
while still in a stronger position. Preventive first strikes tend to start wars
neither side really desires. Thus, balancing actual powers in fact leave all
states less secure.

Nor does the purely normative force of the WPIL resolve the security
dilemma. In the absence of a common sovereign, WPIL can work only by
promulgating abstract norms grounded on state consent explicit in treaties
and implicit in past state practices. The rules of WPIL may sometimes be
enforced by multilateral institutions, like the International Monetary Fund
and the World Bank, and by economic sanctions short of intervention into
state sovereignty. But even when states consent to the promulgated norms,
which is not always, the only sanction for violating the norms, besides
shame, which not all states fear, is exclusion from the benefits of cooper-
ating with other states. The perceived advantages of preventive strikes,
however, often moves states to risk the costs of sanctions. Thus, while the
norms of WPIL may rhetorically condemn preventive war, they cannot
always prevent the worst outbreaks of armed conflict.

The WPIL, in operating through the multilateralism of equally sover-
eign states, fails to pay adequate attention to the key principle in effec-
tively enforcing norms: when negotiations stalemate, inaction can be
worse than unilateral action, and when all else fails, the buck must stop
somewhere and clubs are trump. Multilateralism avoids this principle for
the very good reason that respecting it is inconsistent with the practice of
multilateralism and its ideal view that continuous negotiation is in itself
effective enforcement. The point of having a hegemon is precisely to
impart credibility to the threat of effective force, not only to deter viola-
tions of WPIL by aggression and unfair trade practices, but also to
resolve the security dilemma by making arms races futile. Where the less
coercive sanctions inherent in the WPIL may especially fail to work is
when states tempted to cheat become rogue states, ready to attack the
system itself by attacking the hegemon. Within WPIL constraints, rogue
states in the guise of self-defense can often attack the hegemon with
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impunity, especially when they have a UNSC veto holder on their side.
Rogue states may even seek to attack the hegemon by using nonstate
surrogates practicing perfect terrorism.

But military force wielded unilaterally by a hegemon must be
grounded in the co-opted consent of the other states in the system. Such
consent is needed for the hegemon’s legitimacy, and so for its effec-
tiveness. The other states must recognize that a stable world economy is a
public good from which all but the hegemon receive net benefit as
free riders and without which all states would lose their opportunities
for prosperity, thus endangering their domestic legitimacy. The world
hegemon, in other words, is not a Hobbesian sovereign on the world
stage with the power of coercive command to enforce obedience from the
other states. But it must be a state with the credibility and political will
to enforce rules equally against all sovereign states.

But the legitimacy of a world hegemon in the eyes of other states must
be continuously earned and is never free from controversy and challenge.
Its legitimacy is always at risk. First, the WPIL, even as modified by
the United Nations Charter, denies the legitimacy of a hegemon and its
protective role. From the UN perspective, hegemonic dominance sub-
verts the peace sought multilaterally through the rules of the WPIL and
the balancing of power among equally sovereign states. Second, the
hegemon, when it acts unilaterally, creates it own peculiar dilemma, the
international legitimacy dilemma, a dilemma inherent in the hegemonic
role itself. The legitimacy of the hegemon in coercively enforcing the
rules of fair trade and discouraging arms races comes mainly from
the public good of a stable and protected international free market econ-
omy, as recognized by the free rider states that benefit from it. But the
international legitimacy of the hegemon is at risk precisely because it
performs its hegemonic duties. Other states may come to fear the power
and the unilateral freedom of the hegemon, and they may become reluc-
tant to grant it hegemonic status. Whenever the hegemon has to make
good its deterrent threats by the actual use of lethal force, its legitimacy
may be eroded by the other states’ fear that the hegemon’s unilateral
action may endanger them. Thus, international legitimacy dilemma is
the idea that the coercive actions the hegemon must take to protect and
fulfill its stabilizing role simultaneously risk its legitimacy.

Another indication of the legitimacy problems of a hegemon is the way
in which its actions place it is at odds with key aspects of just war theory
(JWT), especially in terms of what counts as defense (self-defense or
defense of another) to justify going to war (jus ad bellum).2 The hegemon
may need to take defensive action that would not be regarded as defensive
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by JWT. JWT seeks to limit wars to cases of defense against a direct attack,
and it does this, in part, to avoid some wars. But a hegemon uses force, or
its threat, to prevent all the wars it can, but for those it starts. Sometimes an
appropriate use of force by a hegemon, especially when it seeks a necessary
defense of its own hegemonic role, will not be in response to an actual
attack, but will be anticipatory. The prospects of this have increased greatly
in the age of perfect terrorism. The only anticipatory force allowed by JWT
is preemption, a response to an imminent attack. But the hegemon may
need to use anticipatory force in cases that go beyond preemption.3

For this reason I focus on two issues most relevant to this possibility:
(1) Is it just or right for the SWS, simply because it has the hegemonic
stabilizing role, to defend itself against perfect terrorism by exclusively
exercising a right of first strike when in its own judgment this is neces-
sary? (2) Can the SWS go beyond the preemptive right of first strike
without abandoning the Westphalian paradigm of equal territorial sov-
ereignty? I argue for a yes to the both questions. I argue that a hegemon
has what I call the protective right of first strike, a strike that goes beyond
preemptive, but stops short of being a preventive strike.

In Section 2, I sketch a model of the special threat perfect terrorism
presents to the SWS (whichever state it may be) solely because it has
taken on the hegemonic role. This unprecedented threat of perfect ter-
rorism falls outside the moral scope of JWT as it informs WPIL. In the
third section, JWT is examined more closely to identify which of its
constraints obstruct an effective defense by a SWS, and I focus on the
constraint that a SWS may only launch first strikes that are defensive in
the traditional sense. I conclude that JWT and its reliance on WPIL must
be rejected to the extent that it fails to provide in the post-9/11 world a
coherent alternative in denying the hegemon a right of self-defense.

For this reason, in the final section, I argue for going beyond JWT to
a morally constrained position that allows a SWS to protect itself and its
hegemonic role from perfect terrorism by unilateral action, when neces-
sary. Allowing a SWS to defend itself in this way, however, would grant
it and it alone a special exemption privileging it to go to war without
preemptive constraint when necessary in its own judgment. I propose
that the hegemon be allowed a different right to go to war (just ad bel-
lum), the protective right of first strike, a right that as a last resort can be
exercised to lead to regime change. This different right, because it is spe-
cial and exclusive to the world hegemon, encounters serious objections,
among them that it sets a double standard and allows the hegemon to
be sole judge in its own case. I argue, however, that with appropriate
constraints these objections can be avoided.
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2. PERFECT TERRORISM

How is it possible, as happened on 9/11, for a few people organized in a
terrorist network successfully to attack the United States, the reigning
SWS, whose military and economic might has no recent parallel and suf-
fices to deter any attack on it by another state or coalition of states? It is
precisely this unprecedented capability of contemporary international
terrorism that warrants calling it perfect terrorism. Perfect terrorists are
perfect in the sense that they can do what no territorial state could risk,
namely, to attack the SWS with WMD and survive. Perfect terrorists can
accomplish what no rival state could do, to make it impossible for the
SWS to resolve its own security dilemma by winning the arms race
against all other states.

David Fromkin presented in 1975 the classic theory of “the strategy of
terrorism,”4 and this theory provides the background for the idea of per-
fect terrorism. In using lethal force terrorists aim not at a physical result
that would defeat the enemy state, but at a psychological result, and this
result is not their final goal but simply a means to it, the means of creat-
ing fear to induce the enemy state to act as the terrorists desire. Unlike
assassins, revolutionaries, guerrilla fighters, and even soldiers, all of
whom kill those they desire to conquer, terrorists are in the paradoxical
position of killing those whom they may have no desire to kill. They may
be completely indifferent. Killing is simply an efficient means to maxi-
mum fear in the expectation that the fear indirectly serves the terrorists’
cause. Hence, for terrorists, constraints of justice during war (jus in
bello), in particular, have no relevance. Fear is best maximized by indis-
criminate and disproportionate killings of noncombatants.

Terrorism as a strategy works against the strongest states, and perhaps
the stronger the state, the more successfully it works. While war is the
strategy of the strong, terrorism is the strategy of the weak. The weak
always lose in direct military confrontation with the strong. Thus, the
weak must resort to terrorism, and terrorism by suicide fighters is by far
the most effective. Terrorists cannot strike the military of the strong
state, so they must strike its people. The strong state, however, is expected
to protect its people not only from foreign violence, but also from the
fear of it, a fear that can become so pervasive that it disorients and par-
alyzes normal everyday living. Once this happens, the state loses its
domestic legitimacy to alienation and chaos, and the terrorists can claim
victory.

This, however, is terrorism in general. Perfect terrorism differs in a cru-
cial respect. It aims not to defeat or take over the SWS as a state,
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although its attacks could lead to delegitimating the SWS in the eyes of
its people and so put its regime into question. Rather, the aim is to influ-
ence the foreign policy of the SWS by intimidating it into abandoning its
hegemonic role. While perfect terrorism, like all terrorism, uses terror to
instill fear, it uses the fear strategy on the world stage against the SWS
and its allies. No state is immune from the attacks of perfect terrorism.
But the SWS has to be the specific target for perfect terrorism to realize
its overall goal: to undermine the hegemonic role of the SWS and
thereby disrupt the international free market economy on which its polit-
ical legitimacy depends.

When two states distrust each other, they face the security dilemma.
The stronger state fears that the other may arm itself to overcome its rel-
ative weakness and thus prevail in a future war. The stronger state must
then choose between unpleasant options, either engage in an arms race
to seek to deter the rival state until they reach the point of mutually
assured destruction and hence a cold war or quickly strike first in a pre-
ventive attack when a war against the rival state can more easily be won.
While preventive war may make the stronger state secure for a time, the
precedent invites other states to engage in an endless series of preventive
wars. However, this security dilemma appears not to apply to the SWS.
It is the SWS because it has won, at least for a time, the global arms race
against all other states. But this dominance and security in relation to
other states does not end the threat to the SWS from perfect terrorism.

When the SWS faces the asymmetrical threat from perfect terrorism,
it confronts its own peculiar, legitimacy dilemma, both domestically and
internationally. For the domestic part, there are two unpleasant options.
First, the SWS may ignore the terrorist attacks on its people on the the-
ory that if the terrorists cannot provoke the SWS to overreact, then the
strategy of terrorism fails. But this threatens the domestic legitimacy of
the SWS in the eyes of its people for failing to protect them. Second, the
SWS may respond by homeland security measures to prevent further ter-
rorist attacks. But it then jeopardizes its domestic legitimacy by impos-
ing overly stringent police measures in seeking to capture terrorists who
covertly infiltrate its population. Thus, perfect terrorism creates a domes-
tic legitimacy dilemma for the SWS by creating the perception that it has
done either too little or too much to protect its own people.

States historically have taken one or the other horn of the dilemma
depending on their political judgment as to which alternative least risks
their domestic legitimacy. Perfect terrorism, however, ups the stakes.
First, its network not only infiltrates the target state, but it has global
operations. Domestic police actions alone will not work for they leave
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perfect terrorists to operate freely from the outside. War has to be
declared on the terrorist network itself and the states connected with it.
Second, the network of perfect terrorism, through covert infiltration,
may be more effective, for example, than missiles for delivering WMD
without prior detection. A terrorist network with covert global opera-
tions and with potential access to WMD thus becomes the supreme
threat to the SWS, which alone can respond to it globally.

The result is that perfect terrorism, unlike ordinary terrorism, creates
a legitimacy dilemma with an international dimension. If the SWS takes
what may seem the easy way out in the face of perfect terrorism and
accepts the terrorist demands to abandon its hegemonic role, it would
face loss of legitimacy not only from its own people, but more impor-
tantly and more quickly from the free rider states that count on its hege-
monic role. For example, were the United States to withdraw from the
Middle East, it could permit governments serving the terrorist cause to
control over half the world’s proven reserves of oil. The resulting insta-
bility from the terrorist disruption of a vital part of the international
economy, possibly leading to extreme inflation and depression, would
inflict economic hardship worldwide.

On the other hand, if the SWS reacts aggressively to the international
dimension of the terrorist threat, it puts its legitimacy at risk beyond its
borders. This is the other horn of the SWS’s peculiar, double legitimacy
dilemma. The difficulty with waging a counterwar on terrorism is that the
war against the terrorist network has to be waged in states from whom no
imminent armed attack would be observable or even forthcoming. Such
use of force clearly goes beyond the preemptive self-defense that JWT and
WPIL permit. But the unilateral use of force has the SWS claiming a
special right to preventive action, acting on a double standard and serv-
ing as judge in its own case, thus creating fear among other states that
they may be next. How is this international legitimacy dilemma to be
avoided within the constraints of WPIL, as influenced by JWT, without
undermining the underlying Westphalian paradigm of equally sovereign
states on which the world hegemonic role depends?

3. JUST WAR THEORY

JWT limits the just cause for going to war to self-defense or defense of
another state without regard to the security dilemma among states.
Preventive war for the purpose of gaining or preserving greater advantage
in the balance of power among sovereign states is absolutely prohibited
because preventive war invites too much violence. In fact, however, the
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intention proper to going to war is often conceived in ways other than self-
defense; for example, a war may be thought just because it has the inten-
tion of restoring the status quo ante to either the divine order or the order
of secular international law that aggressive wars violate. But both of these
alternative ideals of international justice are controversial. Mutually dis-
trustful states engaging in arms races for their security always take their
particular controversial view of divine order or international law as the
right view, thus inviting the security dilemma sketched earlier. But, the
mere presence of a SWS, which, in its self-interest, provides mutual assur-
ance for all states, can block the temptation for arms races even by great
powers because they perceive the disparity of military might as so great
that attempts to match the SWS militarily would be futile.

The rule that only self-defensive wars are just, however, even when
extended to include preemption, leaves the SWS without an effective
defense for the resolution of its double legitimacy dilemma. Effectively
proscribing preventive war requires a clear rule that avoids controversy in
its application, and this is that a state is permitted to go to war only when
it has suffered, or is about to suffer, an attack. The moral justification for
the self-defense rule is that states are endangered only by territorial inter-
vention, and there is no intervention until another state has, or is about
to, intervene. But, while this rule may reduce the occasions for violence,
it still leaves mutually distrustful states in their security dilemma waiting
for an excuse to strike first.

Moreover, perfect terrorism makes the self-defense rule obsolete for
the hegemon. Perfect terrorism endangers even the SWS by delivering
WMD by covert infiltration into the target populations, making immi-
nence largely undetectable. No state can tolerate even one strike with
WMD, and no homeland defense can perfectly prevent all WMD strikes,
especially when carried out by suicide fighters. Thus, the risk of a ter-
rorist WMD strike would apparently justify first strikes against individ-
ual terrorists and their network wherever located. Consequently, a SWS
needs a more flexible rule, one that gives greater latitude to the first use
of force, than one that permits first strikes only when preemptive. The
SWS should be allowed to strike against terrorist targets in states in con-
spiracy with the terrorists in recruitment, indoctrination, training,
financing, and communication, even when those states are not an active
part of the terrorist network. The SWS right of first strike, in other
words, should extend to neutral states that merely tolerate the presence
of perfect terrorists within their jurisdiction.

Terrorists must locate in the territory of some states, and invading state
sovereignty in the absence of an actual or imminent attack undermines
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the principle of equal sovereignty. The rule that all states would equally
have an extended right of first strike would violate JWT and WPIL, as
well as undermine the legitimacy of the SWS. The SWS must claim the
special and exclusive right of first strike beyond preemptive strikes. But
that makes it vulnerable to the objections that it acts on double standards
and as judge in its own case, thus eroding its legitimacy in the perception
of the international community. Without the special right of first strike
in its self-defense, however, not only the hegemonic role, but the sover-
eignty of the SWS, is jeopardized. What I propose in Section 4 for resolv-
ing the international legitimacy dilemma is a special unilateral right of
first strike by the SWS that goes beyond the preemptive first strike
allowed by JWT and WPIL, but stops short of the double standard and
self-judging objections of the preventive first strike.

Before discussing this special right, however, let me say a brief word
about moral constraints on the hegemon beyond those of jus ad bellum.
The constraints of jus in bello – discrimination to avoid the loss of inno-
cent lives and proportionality in the use of force – do apply to the hege-
mon, but not for the moral reasons of the modified pacifism advocated
by JWT. A hegemon that uses violent force contrary to these constraints
would quickly undermine its own international legitimacy. Moreover,
JWT does not make explicit the stringent fiduciary-like obligation an
attacking hegemon must undertake, to leave the target state and its peo-
ple after war (jus post bellum) with a viable domestic order. The hegemon
that leaves the target state in disorder, and thus vulnerable to perfect ter-
rorist influence, becomes its own worst enemy.5

4. PROTECTIVE FIRST STRIKE

The special threat of perfect terrorism is directed at the SWS in its hege-
monic role. The SWS cannot, like other states, afford to give in to ter-
rorist demands. Its giving in would empower the terrorist conspiracy and
undermine the legitimacy of the hegemonic role. That would have
adverse worldwide economic and military consequences to be avoided if
at all possible. Moreover, the perfect terrorist threat cannot be solved
simply by the present hegemon “resigning” in favor of a new hegemon.
For any successor hegemon would be faced with the same international
legitimacy dilemma.

The threat of perfect terrorism depends on states that permit terror-
ists, for whatever reason, to locate within their borders. Any member of
a perfect terrorist network, anyone tied to the network as a criminal con-
spiracy, should be captured and punished within states in which they are
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located. Part of the capture and punishment process would be extradition
by request of the SWS. States willing to capture and punish terrorists on
their territory, but lacking the capacity to do so, should be assisted by the
SWS to acquire the capacity. If a state refuses to capture and punish the
terrorists, or refuses the assistance of the SWS in doing so, then it would
be classified as an unwilling state. Unwilling states would be proportion-
ally subject to intervention by a protective first strike by the hegemon.
If nothing less intrusive would be effective, the protective first strike
could include regime change. The threat of perfect terrorism to instigate
insurgencies globally should be a sufficient incentive for states in their
self-interest to capture and punish network terrorists or cooperate with
the SWS in doing so. If that incentive fails, the presumption must be that
the regime of the unwilling state is itself a passive part of the conspiracy
and thus as a last resort in the judgment of the SWS subject to regime
change.

By its special right of protective first strike, the SWS aims to establish
a minimum rule of law as the obligation of every state. A state may, of
course, do more, but at a minimum it must be willing to capture and pun-
ish any person tied to the terrorist network as part of the criminal con-
spiracy. The special protective right of first strike is a necessary
mechanism for making the minimum rule of law effective worldwide.

But the special right of protective first strike possessed by the hege-
mon would be subject to constraints. It is these constraints that would
distinguish a protective right of first strike from a less restrictive right of
preventive war. First and foremost, the protective right may be exercised
only when justice after war is given priority over justice in going to war.
In the case of regime change, for example, the SWS must be committed
to an appropriate and feasible level of “nation building,” assuring the
defeated state a functioning order at least at the minimum level of the
rule of law for capturing and punishing perfect terrorists. This constraint
is compatible with leaving in place a stable despotic regime, provided it
complies with the minimum rule of law. The basis of this constraint is
that, however just the cause, the right to intervene forcibly for regime
change is discredited unless the SWS can publicly convince relevant oth-
ers that in a reasonable time the people of the state with the changed
regime will come to see the invading troops not as conquerors, but as a
legitimate policing force serving the public good of territorial security.

Second, the SWS must establish among its own citizens the domestic
legitimacy of its interventionist policy. By reasoning in public with its cit-
izens, through democratic processes, the government must convince them
that the cost in their lives and fortune, a cost they alone may bear, is
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worth the gain in the security forced regime change (if necessary) would
bring to the world and the role the hegemon plays in that world. The
SWS must convince its citizens through processes that effectively check
and balance the governmental decision to go to war. Such reasoning,
fully open to world opinion, may not persuade the world immediately,
but it is necessary that it persuade the citizens of the hegemon.

Third, a protective first strike designed to lead to regime change is per-
missible only as a last resort, and even then it must be conditioned by fair
notice so that the target state has reasonable time to show that it is willing
to capture and punish perfect terrorists within its territory. Target states
would include not only states that aid perfect terrorists, but also states that
merely tolerate their presence for whatever reason. Fourth, the protective
right of first strike, as a special and exclusive right, has to be available over
time to a future world hegemon in its performance of the stabilizing role.
A present hegemon cannot simply claim its role as its own property.

Fifth, the SWS must show that its action, though illegal under the
restrictions of JWT, WPIL, or the UN Charter, is well grounded in prin-
cipled precedents that previous actions of the hegemon have set in which
other states at least acquiesce. Specifically, each exercise of the protective
right of first strike whose legality is in doubt must be publicly justified
case by case as consistent with past exercises on principles no state which
benefits from the security and prosperity made possible by the hege-
monic role could reasonably reject. The SWS must establish the legiti-
macy of its illegality by the accepted procedure of customary
international law: it must openly assert the illegality of its action, pub-
licly present the rationale to justify it, act on the illegality then and
consistently thereafter, and convince other states to accept that making
the illegality legal is the better practice.

The need for this last condition is evident because even the most dem-
ocratic processes for domestically legitimating a governmental decision
to go to war are still open to the international danger of recreating the
security dilemma: the effect of the hegemon’s acting on a double stan-
dard and judging its own case has on the perceived security of other
states. The double standard breeds the fear among states of which one is
next, and the self-judging allows the SWS to seek its own self-advantage
at the expense of all other states. Thus, the international legitimacy
dilemma posed by perfect terrorism is not finally resolved even when
SWS first strikes have the overwhelming support of its citizens. While
world opinion should have no immediate veto, nor any major influence
other than respectful consideration, world opinion over time is crucial.
The fifth constraint is designed to bring world opinion along.
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In the long run, the SWS must appear to be acting justly not only at
home, but also before world. The SWS must be able to show through
public reasoning that its exclusive final say does not promote its own
national interests in disregard of the general security of all states.
A process of principled precedents to constrain unilateral actions as the
basis for making new international law in the customary way responds to
these important concerns of world opinion.

Moreover, should the SWS fail to deliver to the world the expected
economic stability while fighting perfect terrorism, another state could
assume the special right for itself, but only if it complies with the same
constraints. Thus, a significant constraint on a SWS abusing its special
protective right for self-advantage is its awareness that a future world
hegemon could rightly exercise the same special protective right of first
strike against it in accord with the precedents it establishes. Before
the hegemon sets a precedent for unilateral intervention, it must recog-
nize that that precedent could make it subject to attack by a future
hegemon.

There is, of course, the fear that a SWS by its very nature would seek
to replace the Westphalian paradigm with an imperialist world order.
But the legitimacy of the special right of first strike and the hegemonic
role itself depends on furthering the minimum rule of law within the
domestic jurisdiction of all territorial states. This goal would frustrate
the imperialist ambitions of any SWS.

The overall purpose of the protective right of first strike is to make it
possible for the SWS to resolve its double legitimacy dilemma, and hence
the security dilemma among all states, by allowing it to do what it needs
to do to create the public good of a world without any states unwilling
to capture and punish perfect terrorists. In the end, the objections that
such a right would allow the SWS to act on a double standard and to
judge its own case are met by the SWS showing that exercising unilater-
ally this special right is not only rationally, but also necessarily, related to
defeating the perfect terrorist threat, at least reducing the threat to the
risk management of a criminal conspiracy.

In sum, because the SWS bears the final responsibility for performing
the hegemonic role at its cost alone, if necessary, the SWS should have a
protective right of first strike, once its citizens agree, as a unilateral right
in relation to other states, when no other less interventionist, but equally
effective, way to remove the perfect terrorist threat to it is feasible. It fol-
lows that the SWS, if it is to protect its hegemonic role effectively, can-
not take the authority of JWT and WPIL, including the UN Charter,
as the final word. Although those sources warrant respect, the final
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judgment on exercising the protective right of first strike must belong to
the SWS, if only because its people must be ready to bear alone the total
cost in lives and fortune.

NOTES

1. This idea is developed in Hegemonic Stability Theory. See Charles P. Kindleberger,
The World in Depression: 1929–1939 (Berkeley, CA: University of California Press,
1973).

2. JWT finds its classic modern exposition in Michael Walzer’s, Just and Unjust Wars
(New York: Basic Books, originally printed 1977, 3rd edn, 2000 with new Preface).
Further discussion by Walzer is in Arguing About War (New Haven, CT: Yale
University Press, 2004)

3. Despite its title, JWT provides no resources for considering the justice of the terror-
ists’ goals. The possible justice of perfect terrorism’s goals in challenging the world
hegemon with deadly, suicidal force, however, should not be dismissed altogether.
There may be a cosmic conception of justice inclusive of humanitarian values that
would allow Muslim and other traditional communities to justifiably resist with force
disruptions of their local culture and economy brought on by modernity. But JWT
avoids the cosmic question of justice for good reason: cosmic justice has yet to find
its intelligible, coherent expression.

4. David Fromkin, “The Strategy of Terrorism,” Foreign Affairs 53 (4) (July 1975), 683,
686, 692–693.

5. In Arguing about War, p. 161, Walzer comments that the least developed part of JWT
is the jus post bellum constraint. This constraint, post-9/11, would require the aspi-
ration that everything possible is done to ensure that regime change leaves the people
of the territory with self-government. This aspiration goes beyond the minimum rule
of law for capturing and punishing perfect terrorists as a criminal conspiracy and
would exclude despotic regimes willing to abide by the minimum rule of law even
though the people democratically refuse to reject despotism.
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STEVEN P. LEE

PREVENTIVE INTERVENTION

Intervention (short for military intervention) is the use of military force
by one state (the intervener) against another (the target state) when
the force is not in reaction to military aggression by the target state.1

Intervention is not defense against an occurring military attack. This
makes intervention morally problematic because jus ad bellum is usually
understood to proscribe cross-border use of military force in cases other
than defense against an occurring military attack. This chapter is about
the moral status of preventive intervention, one form of intervention.2

In launching a preventive intervention, the intervener seeks to prevent
an expected future aggression against it by the target state.3 Preventive
intervention is not a response to actual aggression, but to aggression
expected at some indefinite time in the future.4 Generally, the intervener
expects future aggression because it perceives the target state as an
opponent whose military power is on the rise relative to the intervener.
According to Jack Levy, “The preventive motivation for war arises from
the perception that one’s military power and potential are declining rel-
ative to that of a rising adversary, and from the fear of the consequences
of that decline.”5 Those consequences include, in the intervener’s view,
the opponent’s future aggression. The aggression is expected because the
intervener believes that the opponent will over time increase its relative
military strength. The aggression is not expected immediately due to the
time it will take the opponent to build its military strength. Preventive
intervention is based on the intervener’s calculation that it is better to
fight now, when it has a military advantage, rather than later, when it
does not. Better a small war in which it has the advantage now than a
large war when it does not later.

Preventive intervention is often connected with the idea that states
exist in a balance of power.6 A state’s expected rise in military power rel-
ative to an opponent would upset the balance and perhaps lead that state
to aggress against the opponent when it has achieved a military advan-
tage. Preventive intervention is a state’s attempt to maintain an existing
balance that an opponent’s expected rise threatens to upset. Moreover,
fear of such loss may be the spur for more acts of aggression than the
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desire for gain. In other words, most acts of aggression may be cases of
preventive intervention, undertaken not for positive gain or conquest,
but to avoid an expected loss.7

Preventive intervention may seem to be a form of self-defense, a kind
of anticipatory or proactive self-defense, rather than aggression, given
that it is undertaken to avoid aggression, albeit expected aggression.
But the question is whether it is defensive in a morally relevant sense. To
say that military action is defensive in this sense is to offer a prima facie
moral justification for it, given the just cause criterion of jus ad bellum.
It would be question begging at this point to regard preventive interven-
tion as defense in this sense, because its moral status is precisely what is
in question. One way to ask the question whether preventive intervention
is ever morally justified is to ask whether it is sometimes an instance of
defense in the morally relevant sense. David Luban points out that argu-
ments for the moral justifiability of preventive intervention “in effect
assimilate preventive war to the paradigm of self-defense.”8

Any discussion of the moral justifiability of preventive intervention
should begin by drawing the distinction between prevention and pre-
emption. Preemption is acting militarily to thwart an attack that has, in
some sense, already begun, but has not yet had its initial impact.
A common way of glossing the distinction is to characterize preemption
as a response to an imminent attack, one that is about to happen. The
expected aggression to which prevention is a response is not yet immi-
nent. But it is not immediately clear why this temporal difference makes
a moral difference. If preemption is a response to an attack that has
already begun, a better way to capture the difference between preemption
and prevention would be to refer to the attack to which preemption is a
response as incipient, as having already begun.9 In contrast, the attack to
which prevention is a response has yet to begin. Replacing the idea of
imminence with that of incipience makes clear the moral basis of the dis-
tinction between preemption and prevention. The attacks to which both
preemption and prevention are responses may both be intended, but only
in the case of preemption has the attacker put its intention into action.
There is normally thought to be an important moral distinction between
merely intending to do some action in the future and beginning to
perform an intended action.

The current relevance of the topic of preventive intervention is that
the recently adopted US military policy is based on the view that some
new international circumstances (revealed by the terrorist attacks of 9/11)
have rendered preventive intervention sometimes morally justified. These
new circumstances include the existence of international networks of
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terrorists independent of states and bent on civilian attacks in developed
states, the fact that these terrorists may be able to get their hands on
weapons of mass destruction (WMD) and would have no compunction
against using them, and the reality that some states (so-called rogue
states) may themselves be prepared to attack developed states with WMD
or help terrorists acquire WMD. In response to these new circumstances,
the Bush administration has adopted a strategy of preventive interven-
tion: “As a matter of common sense and self-defense, America will act
against such emerging threats before they are fully formed.”10 The Iraq
War begun in 2003 was the first preventive intervention under the new
strategy.11 Under this strategy, other preventive interventions may be
undertaken in the future, so moral clarity about this form of military
action is important.

My discussion will focus on preventive intervention pursued unilater-
ally, undertaken by a single state on its own initiative without any formal
international institutional sanction.12 In addition, I will understand pre-
ventive intervention as having the goal of replacing the government of
the target state (“regime change”). These features fits the traditional
understanding of preventive intervention as well as the current US pol-
icy. But at the end, I will consider the implications of the discussion for
alternative forms of preventive intervention, namely, those pursued in
a formally multilateral way and those that may involve isolated military
strikes rather than an effort to overthrow a regime.

1. JUST WAR THEORY AND PREVENTIVE INTERVENTION

To begin a consideration of the moral justifiability of preventive inter-
vention, consider how it fares in terms of jus ad bellum, which consists of
a set of criteria, each one of which must be satisfied for a war to be
morally justified. I will focus on two of these criteria, just cause and pro-
portionality. Because the jus ad bellum criteria are necessary conditions,
if preventive intervention fails to satisfy either of these, it fails to be
morally justified.13 Just cause is usually understood to be largely a deon-
tological matter, concerning whether a state has a right to use military
force against another state. In contrast, proportionality is largely a con-
sequentialist matter, concerning whether a proposed war would produce
a balance of beneficial over harmful consequences. To put it roughly,
preventive intervention will be justified only if a state has a right to use
such military force and its use will produce more benefit than harm.
I will argue that preventive intervention satisfies neither of these
conditions.
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2. JUST CAUSE: DEONTOLOGICAL CONSIDERATIONS

In jus ad bellum, deontological considerations of just cause are closely tied
to the notion of sovereignty and to arguments based on a domestic anal-
ogy. States in international society are, it is argued, relevantly like individu-
als in domestic society in that the moral import of individual autonomy is
mirrored by the moral import of national sovereignty. So, for example, as
preventive “punishment” or detention of individuals in domestic society
is contrary to their autonomy and morally wrong, preventive intervention
is contrary to a state’s sovereignty and morally wrong.14 As it is morally
wrong to use force against individuals based not on anything they have
done, but on what they are expected to do, it is morally wrong to initiate
war against a state based not on anything it has done, but on what it is
expected to do. Preventive intervention is wrong because it interferes with
activities that are within a state’s proper jurisdiction,15 as coercive interfer-
ence with individuals is wrong when it impinges on activities that are within
their sphere of free action. As individuals have rights that preventive coer-
cion would violate, states have rights which preventive intervention would
violate. Thus, intervening preventively cannot be a just cause for war.

The domestic legal world also provides an analogue showing that pre-
emption is acceptable but prevention is not. Consider the crimes of con-
spiracy or attempt. While defendants can be liable for these because of
what they intend, but have yet to do, making the crimes seem like ana-
logues of prevention, liability in these cases requires that defendants have
taken some action that puts the intention into motion. In the absence of
this incipient action, there is no legal liability. Thus, in fact, such crimes
analogically support the acceptability of preemption and the unac-
ceptability of prevention. A critic of this argument might claim that the
requirement for incipient action in the case of conspiracy or attempt is
simply an evidentiary matter.16 The intention is all that is necessary for
legal liability, the action serving only the practical need for adequate evi-
dence of the intention. Actus reus is merely evidence of mens rea, which
alone is the source of the liability. If we could have reliable evidence of
an intention in the absence of action, the intention alone would be suffi-
cient. But intuitively, it seems that an actus reus is a necessary condition
for legal liability and not simply a practical evidentiary requirement. Our
aversion to punishing “thought crimes” seems to rest not simply on the
practical difficulty of determining intent or the desire to avoid giving the
state such sweeping power, but also on the importance of giving people
a chance to conform their behavior to the law, based on a recognition
that people can exercise self-control, can change their minds.
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But a deeper objection to these arguments by analogy is that there is an
important relevant difference between the two spheres, namely, that the
international sphere is a state of nature, with no governing authority.17

There is no international police to enforce the law. Can the analogical
arguments survive this difference? Can claims about what legal authority
is allowed to do to those under it imply anything about what states are
allowed to do to each other? The answer is yes, if we assume that the law
is based on moral considerations, that it is morally wrong to impose
harm on someone, whatever his or her intentions, who has taken no
action to harm others. If the law is based on independent moral consid-
erations, then these same considerations can be applied in the interna-
tional sphere, even though it is not under legal authority. Legal authority
does not determine what is right, but, if it is legitimate, simply enforces
what is right.

But the objection can be put in a different way. In the domestic case, it
seems as wrong for an individual to use preventive coercion against
another individual as it does for the state to do so. Perhaps the reason
that person-on-person preventive coercion is wrong, however, is that the
law has taken individuals out of a state of nature. Because aggressors
risk being punished by the law, interpersonal aggression is not common
(as it presumably would be in a state of nature). This leads to the idea
that, if individuals were in a state of nature, as nations are, the greater
reasonable expectation of aggression would make preventive coercion
acceptable. Assuming that this is the case, and taking person-on-person
preventive coercion as the domestic analogue of preventive intervention,
the argument by analogy breaks down. Because the domestic sphere is in
fact not in a state of nature, this is a relevant difference between the ana-
logues, and the analogies are thus faulty. But the assumption itself seems
faulty. Person-on-person preventive coercion is not wrong (or not wrong
only) because the domestic sphere is not in a state of nature, but because
individuals have moral rights against preventive coercion. The fact that
nations are in a state of nature does not show that they do not also have
such a right.

But there is a deontological argument against preventive intervention
that does not rely on this domestic analogy because it originates at the
jus in bello rather than the jus ad bellum level. Normally, these two levels
are separate and independent, an idea referred to as the independence
thesis.18 According to this thesis, a just war can be fought unjustly, and
an unjust war can be fought justly, so there is no room for appealing to
jus in bello considerations when making a case at the jus ad bellum level,
and vice versa. But the independence thesis seems to break down in one
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sort of instance at least: if a war cannot be fought justly, then it cannot
be just to wage it. Jeff McMahan notes, “The absence of legitimate tar-
gets seems to imply the absence of a just cause.”19 The argument then is
that a preventive intervention cannot be fought justly because those who
would be the targets of the attack (the opponent’s military forces) have
taken no action to harm the intervener. Even if intention alone were suf-
ficient for liability, the fact that the target state’s leadership intended
future aggression would not entail that the members of its military had
such an intention. Michael Walzer notes that there is a “moral necessity
of rejecting any attack that is merely preventive in character” because
that attack would make “war upon soldiers who were themselves
engaged in entirely legitimate (nonthreatening) activities.”20

3. PROPORTIONALITY: CONSEQUENTIALIST
CONSIDERATIONS

The proportionality criterion also poses problems for the justifiability of
preventive intervention. Mary Ellen O’Connell notes: “Today states meas-
ure proportionality against attacks that have occurred or are planned. What
measure can be used to assess proportionality against possible attack?”21

McMahan offers a related point: “Because the magnitude of the threat has
to be discounted for probability, it is also difficult to establish that the resort
to war could be proportionate.”22 It is hard to know how large-scale the
expected aggression would be, and it is hard to know its likelihood, proba-
bilities that would have to figure as a discount into determining how much
harm the attack would do. As a result it is difficult to show that the
preventive intervention would satisfy the proportionality criterion.

But even if we knew the dimensions and likelihood of the expected
aggression, and hence could calculate the requirement of proportional-
ity with the appropriate discount, it is unlikely that an effective preven-
tive intervention would be proportionate. To be effective, a preventive
intervention is likely to require “regime change” because the danger of
the expected aggression lies in the intentions of those in power. The lead-
ers must be removed to remove the danger. The alternative of destroying
the target state’s capacity for aggression, while leaving the regime in
place, may be very difficult, and, in any case, would likely be only a tem-
porary measure since the capacity can be rebuilt. But, regime change
entails the goal of unconditional surrender. Walzer argues that uncondi-
tional surrender is an illegitimate war aim, except with a morally hor-
rendous regime like Nazi Germany.23 When unconditional surrender is
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an illegitimate war aim, the harm imposed in achieving it would likely be
disproportionate to the good of the intervention.

In addition, preventive intervention is very likely to violate another jus
ad bellum criterion closely related to proportionality. The criterion of last
resort requires that war be waged only if there are no alternative means
of achieving the goals of the war. Last resort is related to proportional-
ity because it is also based on a consequentialist concern to limit harm,
given that an alternative means of achieving the goals would produce less
overall harm. But it is unlikely that a preventive intervention would be
a last resort. Because the expected aggression is in the future, there would
usually be other resorts, alternatives to war such as negotiations, alliance
formation, strengthening deterrence, and so forth. Given such alterna-
tives, preventive intervention, it seems, could not be a matter of military
necessity. A preventive intervention is always a war of choice.

With these initial difficulties with proportionality registered, let us
look in more detail at the consequentialist case regarding preventive
intervention. For the consequentialist case, the real evil of war is not the
violation of sovereignty, as it is for the deontological case, but the suf-
fering war imposes on individuals.24 In examining the consequentialist
case, I will consider, first, the consequences of preventive intervention on
the belligerents (what I call the direct consequences) and, second, the
consequences of preventive intervention on the international system as a
whole (what I call the indirect consequences).

A preventive intervention occurs when the intervener believes that the
opponent is growing in military power and will engage in aggression
when it is stronger. If the intervener’s beliefs are true, then preventive
intervention now will likely lead to a smaller war than the one otherwise
expected later because the target state is now weaker militarily. (It is also,
of course, a war the intervener is more likely to win.) If the war is
smaller, the overall suffering will be less. This argument, call it the pro
argument, is the main consequentialist case for preventive intervention.
Of course, what is foremost for the intervener is that the preventive inter-
vention will be easier to win than a later war, and this may carry some
consequentialist weight depending on the nature of the two regimes and
the values they represent. But the principal consequentialist advantage
alleged for preventive intervention is that it is, in terms of overall human
suffering, the lesser of two evils. This is, however, at best a partial argu-
ment. It cannot by itself show that the preventive intervention satisfies
the proportionality criterion because it considers only relative amounts
of harm, ignoring whether the benefits exceed the harms.
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In any case, in examining the pro argument, we must consider expected
consequences, that is, possible consequences discounted by the likelihood
of their occurrence. This leads to one of the strongest consequentialist
arguments against war in general, namely, that in war, the harms are cer-
tain to occur, while the benefits are speculative. The benefits must be more
or less discounted. This makes the weakness of the pro argument appar-
ent. The expected benefit of a preventive intervention is the avoidance of
a more destructive war, but it is less than certain that this war would occur
in the absence of the intervention.25 While the benefits of the intervention
undiscounted may be greater than the harms, the benefits are generally
subject to steep discounting. Potential interveners often speak of the
“inevitability” of the opponent’s future aggression, should they not inter-
vene.26 But this is a bald attempt to deny both the speculative nature of
the prediction of future aggression and the resulting need to discount the
alleged benefits of the intervention. Richard Betts notes: “It is almost
never possible to know with enough certainty that war is inevitable . . . to
warrant the certain costs and risks of starting it.” He also notes that
“briefs made for preventive war in the past have proved terribly wrong.”27

There are clear reasons why interveners tend to overstate the likeli-
hood of their opponent’s future aggression. First, states have a tendency
to assume malign intentions on the part of their opponents.28 While
there may be some prudential value in a tendency to plan on the basis of
a worst-case scenario, doing so leads to an inflated perception of likeli-
hoods of hostile action. Related to this is what Chris Brown calls the
“chimera of absolute security.” States tend to seek to eliminate all threats
to their security, and this can lead states to frequent preventive interven-
tions, “to an endless series of wars to end all wars.”29 Second, judgments
of an opponent’s future aggression tend, as Luban notes, to be burdened
and infirm.30 Judgments are burdened when they are about matters
where there is reasonable disagreement and infirm when they are about
matters on which the judges are seldom rational. A state’s judgments of
an opponent’s future behavior toward it have both of these features.

Thus preventive interventions are less likely to be acceptable on conse-
quentialist grounds than they appear to the intervener. A preventive inter-
vention is likely to make things worse for the belligerents together and for
each of them separately. So, we have Bismarck’s quip that “preventive war
is like suicide from fear of death.”31 This argument does not show that
every preventive intervention is unjustified on consequentialist grounds.
But the general consequentialist case against preventive interventions can
be strengthened by considering their indirect consequences, their general
effects on international order.
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Preventive interventions have consequences not only for the belligerents,
but also for the international system. Even if some particular preventive
intervention were to have positive direct consequences, these would likely
be outweighed by its negative indirect consequences. The principal indirect
consequence is that preventive interventions lower the threshold for the use
of force, increasing the frequency of war. Preventive interventions expand
the conditions under which the use of force is seen as appropriate, leading
to “innumerable and fruitless wars.”32 There are three overlapping mecha-
nisms to explain this. Preventive interventions lead to an increase in the
number of wars through (1) the precedent effect and (2) the use of the
pretext argument, and this greater risk of war leads to (3) greater interna-
tional instability, the source of a further increase in the risk of war.

The precedent effect is the tendency for one preventive intervention to
lead to others. If state X can get away with it, thinks state Y, why can’t I?
But it is not simply a matter of states’ copying each other or their believ-
ing that fairness allows them to do something other states have done,
though this is important. A state’s preventive intervention tends to
reduce the costs of other states’ following suit by reducing the severity of
negative international reaction. States that want to engage in preventive
intervention are sometimes held back by the expected negative reaction
of the international community. But when other states have undertaken
preventive interventions, the severity of this reaction is lessened, thereby
decreasing the perceived costs. While preventive interventions by any
state would have this effect, those by the United States, as the central
international player, would have special potency in this regard.
O’Connell argues that preventive intervention by the United States
“would provide legal justification for Pakistan to attack India, for Iran
to attack Iraq, for Russia to attack Georgia, for Azerbaijan to attack
Armenia, for North Korea to attack South Korea, and so on.”33 There
would be no moral problem with the precedent effect, if all or most
preventive interventions had direct positive consequences. But the argu-
ment above implies that most, at least, do not.

The pretext argument is an additional, related mechanism by which
precedents of preventive intervention tend to increase the number of
such wars. States sometimes would like to engage in aggression for posi-
tive gain, not for preventive purposes, but are held back by the perceived
costs of the negative reaction of the international community. This reac-
tion is lessened to the extent that aggressive states can offer a rationale
for their aggression that other states may accept as legitimate. With the
precedent of preventive interventions, that rationale becomes available as
a pretext for aggressions that are not preventive.
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The precedent effect and the use of the pretext argument show how pre-
ventive interventions increase the risk of war. The greater the risk of war,
the less stability the international system has, and, in a vicious cycle, this
increases the risk of war further. The source of the instability is the under-
mining of deterrence. Deterrence is the main mechanism of restraint on
war, and an increase in the risk of war undermines deterrence. Successful
deterrence requires not only that states expect that their aggression
would be met by retaliation, but also that their restraint or nonaggres-
sion would leave them free of attack. If aggression, whether or not pre-
ventive, is more frequent, the latter requirement is not satisfied. Why
should states restrain themselves militarily if they may be attacked by
their opponents whether they restrain themselves of not? Consider two
military opponents. If neither is likely to aggress against the other, a state
of deterrence exists between them and war is unlikely. But if aggres-
sion by one against the other becomes more likely, because preventive
intervention is more common, each state may come to fear the other’s
aggression and so be tempted itself to engage in preventive intervention.
There would exist between them “a reciprocal fear of surprise attack,”
which would make war more likely.34 In short, preventive interventions
create international instability by weakening deterrence, thereby increas-
ing the likelihood of war.

Thus, there are two mutually supportive consequentialist arguments
against preventive intervention. First, a focus on the direct consequences
of preventive intervention shows that because states have difficulties
predicting their opponents’ future aggression and a tendency to overesti-
mate the risk of that aggression, preventive interventions are unlikely to
have the consequentialist advantages they are thought to have. Rather
than try to determine if some particular preventive intervention, con-
trary to this tendency, is consequentially justified, it is better, as Walzer
puts it, to “fall back upon” a rule not to intervene.35 For, as Luban sug-
gests, “everyone might be better off on consequentialist grounds if no
one undertook the calculation” needed to justify preventive intervention
in particular cases. This supports “the importance of a no-first-use-of-
force rule for war prevention.”36 Instead of following a permissive rule
allowing preventive intervention when certain conditions are satisfied,
states should follow a prohibitory rule outlawing all preventive interven-
tion. The second argument, relying on indirect consequences, supports
the prohibitory rule because it strengthens the likelihood that the rule
will be followed, and so increases its beneficial consequences. The more
the rule is followed in the present, the more likely it is to be followed in
the future.
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Together, these considerations of the two criteria, just cause and
proportionality, and the deontological and consequentialist factors they
involve, provide a strong case that preventive intervention is seldom if
ever justified, and that there should be an international rule or norm pro-
hibiting it. Because, in just war theory, both criteria must be satisfied for
a war to be justified, the argument against preventive intervention would
still stand even if either of the two lines of argument were mistaken. But
there is one kind of case where military action might be justified even if
the just cause criterion were not satisfied. Some might argue that if the
consequentialist stakes were high enough, deontological prohibitions
may be ignored.37 This brings us to what I referred to earlier as the new
circumstances. Is the new kind of danger facing the United States and
other developed nations of such a nature and magnitude that it implies
that preventive intervention either may satisfy deontological constraints
or may have a sufficient consequentialist advantage to override the deon-
tological objections?

4. NEW CIRCUMSTANCES

Do our new circumstances, the risk of attack with WMD by terrorists or
rogue states, alter the conclusion of the argument so far? The deontolog-
ical argument against preventive intervention appears to remain intact.
The inadequacy of mere intention for liability shows preventive inter-
vention unjustified whether under the old or new circumstances. In the
absence of an incipient action, military attack would still be undertaken
without right.

But things may be different with the consequentialist argument. The
new circumstances change the consequentialist calculations because, given
the potential availability of WMDs, the potential targets of terrorists or
rogue states aggression are now at greater risk of devastating attack. Their
military inaction in the face of expected aggression now carries more of
a risk, which strengthens the pro argument. But not, it seems, enough.
The direct consequences of preventive intervention may now sometimes
be more favorable than before, but it does not follow, given the earlier
arguments, that they are likely to be overall positive.38 Even less does it
follow that the overall consequences of preventive intervention, includ-
ing the indirect consequences, now favor the action. The tendency of
preventive interventions to increase the number of wars by fostering a
permissive international norm and creating greater international insta-
bility remains a powerful obstacle to any claim that preventive interven-
tion would have overall consequentialist advantage. Even less does it
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follow that there could be sufficient consequentialist benefits from
preventive intervention to override the deontological objections.

Finally, defenders of preventive intervention might respond that even
if, under the new circumstances, preventive intervention, as traditionally
understood, is not morally justified, there are alternative, nontraditional
forms of preventive intervention that may avoid the moral objections.
The traditional idea of preventive intervention, I have said, is unilateral
and involves regime change. But preventive intervention need not have
these features, and, as a result, may satisfy the just cause and propor-
tionality criteria. First, there may be preventive strikes, which are forms
of preventive intervention that do not have the goal of regime change.
Preventive strikes are aimed at the capacity for aggression, rather than at
the regime that embodies the intention of the expected aggression.
An example would be the 1981 Israeli attack on the Iraqi nuclear reactor
at Osirak. Second, there may be genuinely multilateral preventive inter-
ventions, which are those undertaken and/or formally authorized by a
recognized international organization. The United States sought to make
its attack on Iraq multilateral in this sense by seeking UN approval, but
in the face of UN refusal, it went ahead unilaterally.

How to these alternatives fare morally?39 Preventive strikes may be jus-
tified deontologically because the right to territorial integrity they violate
is less significant than the right of a state to a regime of its own, which is
violated in a war for regime change. In addition, preventive strikes may be
justified in terms of direct consequences because the harm they directly
cause would be less than a war for regime change. The key question is
whether preventive strikes are justified when indirect consequences are
considered. This would depend on whether they would serve as a precedent
for traditional forms of preventive intervention. If so, their contributions to
international instability, and so their negative indirect consequences, may
be as great as those of traditional forms of preventive intervention. A case
needs to be made by supporters of preventive strikes that they would not
be such negative consequences.

What about multilateral, internationally authorized preventive inter-
ventions? A positive deontological case for such interventions depends
on the claim that an intervention under international authorization does
not violate the rights of the target state the way that a unilateral inter-
vention does. There may be something to this claim, but on the surface
it does not overcome the analogical arguments considered earlier. The
UN authorizing preventive intervention against a member state, for
example, would be analogous to the law authorizing preventive detention
against an individual. The former seems as morally problematic as the
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latter. The consequentialist case for multilateral intervention depends on
the argument that the sanctioning process of the international authority
could involve, through creative institution building, various safeguards
that would lessen the likelihood of harmful consequences. The interna-
tional decision procedures for multilateral interventions could contain
restrictions that militate against some of the harmful consequences to
which unilateral interventions are prone. One imaginative example is a
proposal by Allen Buchanan and Robert Keohane that an internation-
ally authorized preventive intervention would involve the potential inter-
vener receiving approval of an appropriate international body both
before and after a proposed intervention.40

There is something to be said for from a consequentialist perspective for
the positive effects of the international authorizing of interventions, though
it is another question whether authorized interventions could yield a great
enough level of consequentialist advantage to override the problems that
seem to remain for such interventions from the deontological perspective.
But let me raise one consequentialist problem for multilateral intervention.
The matter, again, comes down to indirect consequences. Would multilat-
eral interventions increase international instability, as unilateral inter-
vention would? Would the existence of the institutional procedures for
multilateral intervention act to stop such interventions being taken as
precedents for unilateral interventions? The answer seems to depend on the
extent to which international authority in general is respected by states. If
the general level of respect were high, the precedent effect likely not be a sig-
nificant factor because states would be constrained from intervening with-
out authorization. But if the general level of respect were low, the precedent
effect would likely remain significant. (In addition, if the level of respect
were low, it might be infeasible to establish the institutions themselves, given
the expected lack of compliance.) At any point in history, the level of
respect is a given, something that could be changed only over the long term.
It would not, for example, be greatly influenced by efforts to establish the
authorizing institutions. The level of respect for international authority
seems now to be fairly low, which implies that multilateral interventions
would still carry the burden of negative indirect consequences. All things
considered, the moral case for preventive intervention has yet to be made.41

NOTES

1. The general category of intervention refers to coercive interference by one state in the
affairs of another, so that there are other forms of intervention besides military inter-
vention, for example, economic pressures or sanctions.
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2. Humanitarian intervention is another kind. Humanitarian and preventive interven-
tion, while both forms of military intervention, have quite different moral character-
istics, and should not be lumped together. In particular, it may be that humanitarian
intervention is an exception to the claim that all justified use military force is defen-
sive, though preventive intervention is not.
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being; see his “Preventive War,” Philosophy & Public Affairs 32 (3) (Summer, 2004),
235. But I will restrict my discussion of preventive intervention to cases where the
intervener’s primary motivation is to avoid expected aggression. If any form of
preventive intervention is morally justified, it would be this one.

4. Once a preventive intervention meets military resistance, it becomes a preventive war.
I will use the terms “prevention” and “preventive intervention” interchangeably.

5. Jack Levy, “Declining Power and the Preventive Motivation for War,” World Politics
40, no. 1 (October, 1987), pp. 82–107, quotation from p. 87.

6. See Michael Walzer, Just and Unjust Wars (New York: Basic Books, 1977), pp. 76–80.
7. See Levy, “Declining Power,” pp. 82, 84. Using a domestic analogy, this would be

consonant with the psychological observation that individuals value a given amount
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to gain.

8. Luban, “Preventive War,” p. 221.
9. This term is proposed by Yoram Dinstein, War, Aggression and Self Defense, 3rd edn

(Cambridge: Cambridge University Press, 2001), p. 172.
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11. The Iraq War is a preventive war because it was begun to in an effort to avoid what
was expected to be future aggression by Iraq. In saying the Iraq War is the first war
under the new policy, I am treating the Afghanistan War as a case of defense.

12. The Iraq War is not strictly speaking unilateral because it has been undertaken by a
“coalition of the willing.” But I count it as unilateral because the coalition is infor-
mal, not sanctioned by an international organization.

13. Of course, it might be that some preventive interventions satisfy these two conditions
while others do not, but, because I consider preventive interventions in general, I
develop arguments that preventive intervention is never (or perhaps very seldom) jus-
tified.

14. Interestingly, a domestic policy of preventive detention is being advocated because of
the new circumstances, just as an international policy of preventive intervention is.

15. See Luban, “Preventive War,” p. 213.
16. This is argued by Jeff McMahan, “Preventive War and the Killing of the Innocent,”

in David Rodin and Richard Sorabji (eds), The Ethics of War: Shared Problems in
Different Traditions (Aldershot, UK: Ashgate Publishing, 2006), pp. 169–190, esp.
p. 184.

17. See, for example, McMahan, “Preventive War,” p. 173.

132 STEVEN P. LEE



18. Walzer, Just and Unjust Wars, p. 21.
19. McMahan, “Preventive War,” p. 178.
20. Walzer, Just and Unjust Wars, p. 80.
21. Mary Ellen O’Connell, “The Myth of Preemptive Self-Defense,” The American

Society of International Law Task Force on Terrorism (August, 2002), p. 19.
22. McMahan, “Preventive War,” p. 172.
23. Walzer, Just and Unjust Wars, pp. 111–117.
24. Luban, “Preventive War,” p. 218.
25. This is especially the case given the other preventive measures the potential inter-

vener can take, the other resorts that make preventive intervention not the last, as
discussed earlier.

26. Levy, “Declining Power,” p. 98.
27. Richard Betts, “Striking First – A History of Thankfully Lost Opportunities,” Ethics

and International Affairs 17 (1) (2003), p. 18, and Betts, “Suicide from Fear of
Death,” Foreign Affairs 82, no. 1 (January/February, 2003), p. 40.

28. Walzer, Just and Unjust Wars, p. 77.
29. Chris Brown, “Self Defense in an Imperfect World,” Ethics and International Affairs

17 (1) (Winter, 2003), 5.
30. Luban, “Preventive War,” p. 227.
31. Levy, “Declining Power,” p. 103.
32. Walzer, Just and Unjust Wars, p. 77, using a phrase from Edmund Burke.
33. O’Connell, “The Myth of Preemptive Self-Defense,” p. 19.
34. See Betts, “Striking First,” p. 19, and Luban, “Preventive War,” pp. 227–228.
35. Walzer, Just and Unjust Wars, p. 77.
36. Luban, “Preventive War,” pp. 227, 209.
37. This idea is similar to Walzer’s notion of supreme emergency, though his doctrine

operates at the jus in bello level rather than the jus ad bellum level. See Just and Unjust
Wars, pp. 251–268.

38. The outcome of the 2003 Iraq War anecdotally supports this.
39. I can here provide only the briefest account of the alternative forms of preventive

intervention.
40. See Allan Buchanan and Robert Keohane, “Preventive Force: A Cosmopolitan

Institutional Perspective,” Ethics and International Affairs 18 (1) (2004), 1–22. I offer
a critique of their proposal in “A Moral Critique of the Cosmopolitan Institutional
Proposal,” Ethics and International Affairs 19 (2) (2005), 99–107.

41. I would like to thank Win Chiat Lee and Fredrick Kaufman, along with two
anonymous reviewers, for helpful comments on an earlier draft of this paper.

PREVENTIVE INTERVENTION 133



IV. TERRORISM



ALLEN S. WEINER

LAW, JUST WAR, AND THE INTERNATIONAL FIGHT
AGAINST TERRORISM: IS IT WAR?

1. INTRODUCTION

September 11 was not the first time the United States was victimized by
terrorist attacks. In 1983, a truck bombing at the Beirut Airport in
Lebanon killed 241 American Marines. In 1988, a bomb planted by
Libyan intelligence officers detonated aboard Pan Am flight 103 as it
passed over Lockerbie, Scotland, killing all 259 persons aboard. Truck
bombings at the United States Embassies in Kenya and Tanzania in 1998
killed 225 people and injured thousands more. And in October 2000,
suicide bombers maneuvered a small boat alongside the warship USS
Cole in the port of Aden, Yemen, and triggered an explosion that killed
seventeen US sailors. Nor was September 11 the first major attack by
foreign terrorists on American soil. In February 1993, a massive explo-
sion in the parking garage of the World Trade Center in New York City
killed six persons and wounded more than 1,000.

Yet the magnitude of the events of September 11 fundamentally
changed the United States Government’s approach towards interna-
tional terrorism. After September 11, the Bush Administration rejected
the previous American approach to counterterrorism, which had prima-
rily employed the combined tools of diplomatic cooperation, economic
sanctions, and internationally coordinated law enforcement measures.
Instead, the President declared in the aftermath of September 11 that the
United States was engaged in a war on terrorism.1 Subsequent statements
and actions have made clear that President Bush’s declaration that the
United States would wage war against terrorism was not simply a spon-
taneous utterance, but is rather a formulation of national policy. Indeed,
only a few days after press reports in July 2005 announced that adminis-
tration officials would cease describing the conflict as a “global war on
terror,”2 the President publicly overruled his top advisors, saying, “Make
no mistake about it, we are at war.”3

The characterization of the United States’s response to terrorism as
“war” – or, in the parlance of international lawyers, “armed conflict” –
has enormous implications for measures the United States may, as a legal
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matter, permissibly take in the course of the conflict. And yet whether
the response to terrorism may properly be treated as “war” is far from
clear. In this chapter, I argue that although the fight against terrorism
does not qualify as war as a matter of positive international law, there are
justifiable functional reasons for extrapolating from positive law and treat-
ing the conflict – or at least part of it – as war. But this is not the end of
the inquiry. For even in war, substantive legal restraints apply. Moreover,
just war theory demands reciprocity in wartime, such that the belligerents
face each other with equivalent belligerent rights. Accordingly, assessing
whether the exercise of wartime legal powers by the United States in the
struggle against terrorism is justifiable requires us to consider not only
the prima facie functional basis for treating the conflict as war. We must
also evaluate whether the United States has accepted the duties that
apply in wartime and the related principle of reciprocity.

Because the conflict against terrorism does not satisfy the formal
international law definition of war, the exercise of wartime legal author-
ities by the United States since September 11 is justifiable only on the
basis of a functional extrapolation from positive law. By itself, this move
is defensible. The United States, however, has been unwilling to accept
important corresponding legal restraints that should flow from such a
functional extrapolation. Nor has it been willing to confer upon its
adversaries the rights to which they should be entitled as a matter of
reciprocity under such an approach. This assertion of wartime rights
without acceptance of corresponding wartime responsibilities undercuts
the justification for the United States’s effort to move beyond positive
law in selecting a legal framework for the struggle against terrorism. In
other words, the means by which the United States has conducted its
campaign against terrorism undermines the justification for treating the
conflict as “war.”

2. IS IT REALLY WAR?

2.1 War as Metaphor

The United States’s response to terrorism is not the first time American
leaders have invoked the concept of “war” in the face of challenges to the
well-being of the country. The metaphor of war has been employed in
the past to inspire comprehensive collective responses to major national
crises. And so President Nixon launched a national “war” against crime.4

President Reagan initiated a “war on drugs.”5 And some years before
that, of course, President Johnson declared “unconditional war on
poverty in America.”6
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In these cases, however, the metaphor of war was employed as just that:
a metaphor. Even though some of the enemies against which American
leaders declared war presented genuine security threats to the United
States – including violence, murders, even challenges to governmental
authority – these were not wars in the legal sense. The United States did
not, in the context of the war on crime or the war on poverty, publicly
claim the right to exercise the extraordinary measures permissible in a
legal state of armed conflict, such as the right to invade other states or
to kill one’s adversaries.

2.2 War as Legal Status

With respect to the war on terrorism, in contrast, the notion of war is not
employed merely as a metaphor to mobilize the public. The United
States characterizes the war against terrorism as a real war, a war in the
legal sense, and it is exercising many of the extraordinary authorities that
are available only during times of war.

First, in response to the September 11 attacks, the United States has
claimed – and exercised – the right to use international armed force against
both terrorist actors and governments that harbor them, notwithstanding
the prohibition on the use of force that ordinarily applies in international
relations. On October 7, 2001, the United States reported to the United
Nations Security Council (UNSC) that it had initiated military action
against the al-Qaeda terrorist organization and the de facto Taliban gov-
ernment in Afghanistan. It did so pursuant to Article 51 of the United
Nations (UN) Charter, the provision that guarantees to states the right to
use armed force in self-defense in the event of an armed attack.7

Second, the United States has exercised the right to kill persons outside
Afghanistan as combatants in the war against terrorism. In November
2002, a missile launched from an unmanned American aircraft killed
al-Qaeda leader Sinan al-Harethi and five associates traveling in a car in
Yemen. Commenting on the killing, a United States official stated: “We’re
at war, and we’ve got to use the means at our disposal to protect the coun-
try.”8 Administration officials explained that the killing did not violate the
longstanding Executive Branch order prohibiting assassination9 because
al-Qaeda operatives had been defined as “enemy combatants and thus
legitimate targets for lethal force.”10

Third, the Executive Branch has relied on the wartime right to detain
enemy soldiers for the duration of an armed conflict, without a judicial
determination that they have committed crimes against the United
States. Such detentions, in war, serve the preventive function of ensuring
that enemy soldiers do not rejoin the conflict and participate in further
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battlefield action. In its briefs before the Supreme Court in the cases of
enemy combatants detained at the Guantanamo Naval Station in Cuba
and at military facilities in the United States, the Executive Branch justi-
fied its detention practice with specific reference to wartime legal author-
ities: “[T]he President’s war powers include the authority to capture and
detain enemy combatants in wartime. . . .”11 Such powers, the Bush
Administration argued, include the right to detain such combatants,
whether foreign or American, without trial, for the duration of the
armed conflict.12

2.3 “War” and the War on Terrorism: A Positivist Assessment

The question of whether it is justifiable to exercise wartime powers in the
struggle against terrorism – whether the conflict is truly war in the legal
sense – is a contested issue. Because the conflict has taken place largely
abroad, it is useful to analyze the question by looking to the meaning of
war under international law.

The key problem with treating the fight against terrorism as war in the
legal sense, of course, is that under positive international law, armed con-
flict is a relationship between states. Yoram Dinstein explains that war,
as a matter of customary international law, is “a hostile interaction
between two or more States. . . .”13 Similarly, as a matter of treaty law, the
1949 Geneva Conventions that govern international armed conflict stip-
ulate that the legal regime of armed conflict – which I will refer to as the
“war regime” – are triggered in the case of “declared war or of any other
armed conflict which may arise between two or more of the High
Contracting Parties” to the Conventions.14 The war on terrorism falls
outside these positive law definitions because the terrorist groups against
which the conflict is being waged are neither states nor parties to the
relevant treaties.15

2.4 “War” and the War on Terrorism: A Functional Assessment

Even if the war on terrorism does not qualify as war under positive inter-
national law definitions, however, is it nevertheless justifiable to extrapo-
late from those definitions and to treat the fight against terrorism as
functionally equivalent to war? Is it justifiable, in other words, for the
United States to exercise powers in the struggle against terrorism, such
as the power to kill or indefinitely detain enemy combatants, that would
not be legally permissible in non-wartime contexts?

On the face of it, the answer seems to be yes, at least with respect to the
post-September 11 violence between the United States and the al-Qaeda
organization. That struggle exhibits characteristics that strongly resemble
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traditional armed conflict between states, during which wartime legal
powers may be exercised. On September 11, the United States sustained
an assault that qualifies, in scale and effect, as an “armed attack” that
would justify the use of force in self-defense under Article 51 of the UN
Charter.16 It suffered extensive casualties and severe economic losses,
comparable to those sustained during the worst military confronta-
tions that have taken place on United States territory in over a century.
In addition, the events of September 11 were only part of a series of sig-
nificant armed attacks committed by al-Qaeda that demonstrated its
willingness and capacity to inflict substantial harm against the United
States on an ongoing basis. In other words, al-Qaeda displayed the capa-
bility of inflicting on the United States the kind of harm that traditionally
has been associated only with attacks by states.

Moreover, even though it is not a state, al-Qaeda arguably exhibits char-
acteristics that, in the case of states, justify the application of the war
regime – namely, the right to infringe the human and civil rights of enemy
soldiers on a collective basis – during armed conflict. A state engaged in
armed conflict need not establish that a given enemy solider has engaged
in conduct harmful to it before it may detain or kill him. The soldier’s asso-
ciation with the enemy state is sufficient; he is presumed to be an agent of
a bureaucratically organized entity that is institutionally committed to
committing violence against the first state to achieve some political goal.

Like a state, al-Qaeda seems to possess – or at least at the time of the
September 11 attacks seemed to possess – clear, albeit decentralized,
organizational and command structures.17 In addition, al-Qaeda had
declared its intention, as an organization, to engage in violence against
the United States for the political purpose of altering United States for-
eign policy on key issues. In 1998, al-Qaeda leader Osama bin Laden
issued a “declaration of war” that called on Muslims to “kill the
Americans” and to “launch the raid on Satan’s U.S. troops.”18 Unlike
organized crime bosses in New York or drug lords in Cali, Colombia, the
injury al-Qaeda seeks to inflict on the United States is direct and inten-
tional, not merely incidental to some other activity like accumulating
wealth or power through criminal activities.

Thus, although the United States’s war on terrorism does not meet the
definition of war under positive international law, the nature of the vio-
lence that has been inflicted on the United States, the character and goals
of the al-Qaeda organization responsible for that violence, and the pres-
ence of an ongoing threat, together provided justifiable prima facie func-
tional grounds for the United States to extend the war regime to the
conflict with al-Qaeda.
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3. THE REJECTION OF THE RESTRAINTS OF THE LAW 
OF WAR

The existence of a state of war does not imply only the applicability of
belligerent rights, however. International law also imposes substantive
legal restraints on the conduct of war. The restrictions of jus ad bellum
regulate when a state may resort to international armed force and, as a
consequence, claim the right to avail itself of those extraordinary powers
that apply during war. The restraints of jus in bello restrict the means by
which war is conducted and provide certain basic humanitarian protec-
tions to those who find themselves in the theater of war, whether as inno-
cent civilians or as combatants. As such, both the right to conduct war
and the means by which it is prosecuted are subject to important
substantive restraints.

In prosecuting the war on terrorism, however, the United States has
been willing to apply its functional extension of the war regime only with
respect to the assertion of belligerent rights. In several highly prominent
instances, the United States has taken a vastly different approach with
respect to accepting the restraints that bind parties to armed conflict.
This inconsistency undermines the justification for the United States’s
claim that the struggle against terrorism should be treated, in legal terms,
as war.

3.1 Targets in the War on Terrorism

The first manner in which the United States has ignored the restraints of
the law of war concerns the issue of the targets against which force may
permissibly be used. Even if there are defensible prima facie functional
reasons for treating the conflict with al-Qaeda as war, the United States
has asserted the right to extend the war regime to all terrorist organiza-
tions. “Our war on terror,” President Bush stated shortly after September
11, “begins with Al Qaida, but it does not end there. It will not end until
every terrorist group of global reach has been found, stopped and
defeated.”19

The justification for extending the war regime to the conflict with al-
Qaeda, as noted above, turns on the nature and goals of that organiza-
tion, the character of the attacks it had committed against the United
States, and the ongoing threat it presented. These characteristics justify
engaging in war against al-Qaeda as if it were a state. Beyond this con-
text, however, the general threat presented by terrorism does not obviate
the substantive restraints governing the use of force, under which a state
may use force only in self-defense or where authorized by the UNSC
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acting under its Chapter VII collective security powers. The existence of
a justifiable basis for extending the war regime to the fight against al-
Qaeda does not justify the use of force against persons or terrorist
groups that are not part of that organization.

In addition, the Bush Administration has claimed a right to use force
not only against terrorist groups themselves, but against states that
support terrorists. According to President Bush:

Every nation, in every region, now has a decision to make: Either you are with us, or you
are with the terrorists. From this day forward, any nation that continues to harbor or
support terrorism will be regarded by the United States as a hostile regime.20

There can be no question that governments that harbor terrorists act
in violation of international law. Nevertheless, unless terrorists engage in
forcible acts that are legally attributable to the supporting state under
principles of state responsibility – that is, unless the terrorists are acting
on the instructions or under the control of the supporting state – such
violations do not justify the use of force against the supporting state.21

The international community has for this reason generally condemned as
unlawful unilateral uses of force against terrorist targets in states
allegedly harboring them, largely because of concerns about the territo-
rial integrity of the state where attack occurs.22

As such, the United States has not accepted the limits on the use of
force that would apply even under an approach that treats al-Qaeda as
the functional equivalent of a state against which war may justifiably be
waged. The Bush Administration’s position is analogous to an assertion
by a state, in the context of traditional armed conflict, of a right to use
force not only against the state that had attacked it, but also against
other unfriendly states that had not yet engaged in belligerent acts.
In this way, the United States has claimed wartime rights that go well
beyond what would be justified even by a functional extrapolation of the
war regime to the conflict with al-Qaeda. The undefined nature and
scope of the conflict creates a too-tempting invitation to swallow up the
limits on the use of force, and to allow the use of force against all would-
be adversaries of the United States as part of a single war.

3.2 The Detention of Enemy Combatants

Beyond the issue of the legally permissible range of targets against which
force may be used, the United States has also disregarded legal restraints
that should govern the means by which it conducts war, even under a
view that justifies the extension of the war regime in the struggle against
terrorism on functional grounds. Of particular concern in this regard is
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the treatment by United States authorities of persons detained in
Afghanistan (and elsewhere) and held at the Guantanamo Naval Station
in Cuba (and elsewhere) as enemy combatants in the war on terror.

In non-wartime circumstances, both international law and domestic
law strictly limit the capacity of the government to deprive persons of
their liberty. Under the International Covenant on Civil and Political
Rights, the United States has agreed, as a matter of international law,
that no person in the United States or subject to United States jurisdic-
tion may be “deprived of his liberty except on such grounds and in
accordance with such procedures as are established by law.”23 It further
agreed that “[a]nyone who is deprived of his liberty by arrest or deten-
tion shall be entitled to take proceedings before a court, in order that that
court may decide without delay on the lawfulness of his detention and
order his release if the detention is not lawful.”24 Such protections were
long enshrined, as a matter of domestic law, in our own Due Process
Clause, which permits imprisonment only on the basis of a judicial order –
not merely an Executive Branch determination – following proceedings
with formal allegations of wrongdoing, a hearing before an impartial
tribunal, and ultimately conviction and judgment.25

In wartime, of course, states may free themselves from these restraints,
at least with respect to the detention of enemy soldiers and, in some
cases, enemy aliens. If the war on terror may justifiably be deemed war,
the Executive Branch is right that it may detain members of the enemy
force not because they have been convicted by a court of having com-
mitted criminal acts, but merely to remove them from the field of battle
so as to prevent them from further combat against the United States.
It was on this basis that the United States transferred over 700 persons
detained during the combat in Afghanistan to Guantanamo, where
approximately 480 persons – none of whom has been convicted of a
criminal offense – remain in United States custody as of May 2006.

Even as it has claimed the right to detain those held at Guantanamo
by invoking the war regime, however, the United States has been unwill-
ing to apply the legal restraints regulating the treatment of detainees that
apply in armed conflict. Ordinarily, opposing soldiers captured during
international armed conflict must be treated as prisoners of war, in
accordance with the Third 1949 Geneva Convention Relative to the
Treatment of Prisoners of War. Under the Third Geneva Convention, a
prisoner of war is defined as any “[m]ember[] of the armed forces of a
Party to the conflict” who has “fallen into the power of the enemy.”26

The United States, however, has concluded categorically that none of the
detainees captured during combat against the Taliban and al-Qaeda in
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Afghanistan are entitled to be treated as prisoners of war. With regard
to members of al-Qaeda, the United States eschewed the functional
approach it has taken in asserting wartime powers in the fight against
terrorism. It has instead relied on a positivist interpretation of the law to
conclude that al-Qaeda fighters are not covered by the Third Geneva
Convention because al-Qaeda is not a state. As for Taliban fighters, the
White House concluded that they did not meet certain requirements for
prisoner of war status under Article 4(A)(2) of the Third Geneva
Convention because they: (1) were not part of a military hierarchy;
(2) did not wear uniforms or other distinctive signs; (3) did not carry
their arms openly; and (4) did not conduct operations in accordance with
the law of war.27 As such, the United States has concluded that both the
al-Qaeda and Taliban fighters, although they are combatants in what the
United States characterizes as war, may not claim the protections that
ordinarily apply to captured enemy fighters in wartime. They have been
treated as unprivileged, or unlawful, combatants.

There are several fundamental difficulties with the United States’s
conclusion that all the combatants in Afghanistan were unprivileged bel-
ligerents with no entitlement to prisoner of war status. First, the Third
Geneva Convention specifically contemplates the possibility of disputes
as to whether an individual combatant is entitled to prisoner of war sta-
tus; in such cases, Article 5 of the Convention requires that there be an
individualized hearing before a tribunal to make a status determina-
tion.28 Such hearings could enable a detainee to establish that he had not
taken part in armed conflict in Afghanistan, that is, that he was not, in
fact, a combatant at all. It is notable in this regard that many of those in
custody at Guantanamo were detained not by US forces, but by our
Northern Alliance allies, on grounds that may have been unclear when
they were transferred to US custody. Alternatively, a hearing could
explore whether a detainee in fact failed to meet the requirements of
Article 4(A)(2) of the Third Geneva Convention, as the United States
has asserted is the case for Taliban fighters.

Despite the requirements of Article 5 of the Third Geneva Convention,
which requires a hearing whenever there is “any doubt” about the sta-
tus of a detainee, the United States refused, for over two and one half
years, to conduct such proceedings. Eventually, in July 2004, the Defense
Department announced that the United States would establish a
“Combatant Status Review Tribunal” to enable detainees to contest their
status as enemy combatants.29 According to the order establishing the
Tribunal, however, an individual will be deemed an “enemy combatant”
if he “was part of or supporting Taliban or al-Qaeda forces, or associated
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forces that are engaged in hostilities against the United States or its coali-
tion partners.”30 It is significant that the Combatant Status Review
Panels do not entitle detainees to argue that they were lawful combatants
entitled to prisoner of war status, either on the theory, in the case of
Taliban fighters, that they complied with the Geneva Convention Article
4(A)(2) requirements or, in the case of al-Qaeda fighters, that they
should be deemed lawful combatants under the functional extension of
the war regime that the United States has embraced to justify waging war
against them. In short, the United States continues categorically to reject
the possibility of treating the detainees at Guantanamo as prisoners of
war, even though their indefinite detention is justified solely by the
United States’s claim to be at war with them.

There is a second major problem with the Administration’s selective
application of the law of war with respect to the Guantanamo detainees.
Even if the Administration is right that the detainees are not prisoners of
war within the meaning of the Third Geneva Convention, it is not the
case that they are entitled to no more than being treated “humanely”31

and are otherwise exempt from protection under the laws of war. For
even if these individuals are not prisoners of war within the meaning of
the Third Geneva Convention, then they are persons protected by the
Fourth 1949 Geneva Convention Relative to the Protection of Civilians
in Time of War, which applies generally to all persons who “at a given
moment and in any manner whatsoever, find themselves, in the case of a
conflict . . . in the hands of a Party to the conflict . . . of which they are
not nationals.”32 The protections of the Fourth Geneva Convention 
are admittedly limited; the treaty grants states considerable discretion to
exercise measures of control over protected persons on security grounds,
including internment. But it prohibits at a minimum subjecting protected
persons to “physical or moral coercion . . . to obtain information from
them.”33 It also ensures that even interned persons may communicate
with the outside world. The United States has not accepted any obliga-
tion to comply with these provisions, or the obligation to grant review by
a court or administrative board, at least twice a year, of the original deci-
sion to intern a person protected by the Convention.34

A third difficulty with the Administration’s selective application of the
war regime in the case of the Guantanamo detainees concerns the question
of when such persons must, under the law of war, be released. Although
the United States initiated an international armed conflict against
Afghanistan in October 2001, that conflict is no longer an international
armed conflict within the meaning of Geneva Conventions. Once the
government of President Karzai was established, either as the Interim
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Government in December 2001 or as the Transitional Government in June
2002, the United States and Afghanistan were no longer at war. Since then,
the government of Afghanistan, with United States assistance, has been
seeking to suppress an internal rebellion of residual Taliban and al-
Qaeda forces.

Under the Third Geneva Convention, prisoners of war must be
released and repatriated “without delay” after the cessation of active
hostilities.35 Although hostilities continue in Afghanistan, the legal char-
acter of those hostilities has changed. Consequently, the United States
may no longer assert rights with respect to detainees from Afghanistan
derived from the existence of a state of international armed conflict.
A state may of course charge a prisoner of war with a crime committed
before he was detained, and it may require him to serve a prison sentence
even after the conflict has ended. (In the case of Guantanamo, even
though many detainees have been held there for over four years, as of
May 2006 criminal trials have been initiated before military commissions
against only ten persons, and none of these has moved beyond the pre-
trial stage, much less resulted in a conviction.) But once the international
armed conflict has ended, the preventive justification for the United
States to detain combatants from Afghanistan disappears.

The Administration would presumably respond to this critique by
arguing that the international armed conflict has not in fact ended,
because the international war against terrorism continues. Focusing on
the conflict in Afghanistan, the Administration might continue, is the
wrong frame of reference. Here, however, it is important to stress the lim-
its beyond which the extension of the war regime to the conflict against
terrorism cannot be justified. Even if we accept the possibility of a state
of war against some terrorist groups, a substantial number of those held
at Guantanamo appear not to be combatants in that war. Press reports
based on interviews with officials familiar with the Guantanamo facility
have revealed that military investigators “have struggled to find more
than a dozen [detainees] they can tie directly to significant terrorist
acts.”36 One United States officer, a member of the original military legal
team assigned to work on the prosecutions, observed: “It became obvi-
ous to us as we reviewed the evidence that, in many cases, we had simply
gotten the slowest guys on the battlefield.”37 More recent press accounts
suggest, based on reviews conducted by the United States military, that
“40 percent of those penned up at Guantanamo never belonged there in
the first place.”38

Indeed, the very definition of “enemy combatant” in the Defense
Department order establishing the Combatant Status Review Panels as a
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person who was part of forces associated with al-Qaeda or the Taliban
that were “engaged in hostilities against the United States” reinforces the
likelihood that many of those at Guantanamo are being detained not by
virtue of their involvement in the war on terrorism, but simply for their
role in the battle for Afghanistan. They engaged in a conventional, ulti-
mately unsuccessful, campaign against United States efforts to topple
the Taliban regime on behalf of which they fought. To the extent these
detainees were combatants in a conventional international armed con-
flict, and not the broader war on terror, their war is over. Under a proper
application of the Geneva Conventions, they should be repatriated to
Afghanistan, where the national government would be empowered to
apply provisions of Afghan law to prevent or punish insurrectionary acts.

4. THE REJECTION OF THE RECIPROCITY OF WAR

Substantive legal rules do not represent the only means by which the law
constrains the conduct of war. A second constraint, arising from just war
theory, is the notion of reciprocity. Each party to an armed conflict is
ordinarily aware and accepts that once it invokes its authority to wage
war against an adversary, its adversary has the right to wage war back.
Thus, a state whose soldiers claim the combatant’s privilege to kill enemy
soldiers, to destroy enemy property, and to capture and detain prisoners
of war, ordinarily accepts that soldiers on the opposing front are entitled
to exercise comparable wartime authorities. Once war begins, the recip-
rocal status of belligerents applies, without regard to the lawfulness or
morality of the initial resort to force.39

Such reciprocity serves not only the moral requirements of just war
theory. It also serves as an important disincentive for states to engage in
war in the first place. Leaders know that the price of invoking wartime
powers is to subject their own state’s soldiers, citizens, and property to
the wartime powers of the other side. Preserving the moral equivalence
of warring parties, once a state of armed conflict exists, thus serves to
deter the descent into barbarism that accompanies war.

In its war on terrorism, however, the United States has been unwilling
to recognize reciprocal belligerent rights on the part of those we have
identified as our adversaries. Although United States forces have claimed
the combatant’s privilege to kill both al-Qaeda and Taliban combatants
in Afghanistan, we have rejected the notion that members of those
groups may claim their own combatant’s privilege, even when they
engage in traditional, nonterrorist forms of armed combat. And so
Guantanamo detainee David Matthew Hicks has been charged before a
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US Military Commission with, among other offenses, “attempted murder
by an unprivileged belligerent.” The charge specifically alleges that Hicks
attempted to murder American and other coalition “forces,” through con-
ventional military means and in the context of armed conflict, “while he
did not enjoy combatant immunity.”40 Similarly, the indictment against
American John Walker Lindh, which charges him with conspiracy to
murder United States nationals, states that it was “part of the conspiracy
that members and associates of al-Qaeda and the Taliban would vio-
lently oppose and kill American military personnel and other United
States Government employees serving in Afghanistan after the
September 11 attacks.”41

The refusal to accord reciprocal combatant rights to our adversaries in
the war on terrorism is not limited to Afghanistan. For instance, press
accounts indicate that Ziyad Hassan, an insurgent in Iraq, was charged
with the crime of terrorism, and ultimately convicted of murder, for
killing an American soldier by means of a roadside bomb.42 Despite hav-
ing invoked the war regime in the struggle against terrorism, the United
States treats violence by our adversaries – even when directed against
what would be permissible military targets in wartime – not as acts of
war, but as simple criminal acts, unprivileged by the existence of a state
of armed conflict.

I should stress that I am in no way suggesting that acts of terrorism, as
such, would be privileged if belligerent rights were applied reciprocally in
the context of a justifiable extension of the war regime to the struggle
against terrorism. To the contrary, acts of terrorism – the intentional
killing of civilians by substate groups for political purposes – are prohib-
ited means of conducting war. Recognizing belligerent rights under the
law of war for terrorist groups against which the United States might jus-
tifiably wage war does not enable such groups to kill the very noncom-
batants the law of war is meant to protect. Combatants who intentionally
target civilians violate international humanitarian law and are subject to
prosecution as war criminals. Detainees at Guantanamo, if they in fact
committed terrorist acts prior to their detention by the United States, are
perfectly susceptible to prosecution, even if they are recognized as com-
batants entitled to belligerent rights under the war regime.

5. CONCLUSION

A time of “war” is an exceptional state, one in which barbarism and the
subordination of human rights are legally accepted. Soldiers in wartime
may kill their adversaries, or they may detain them without trial simply
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by virtue of their membership in the opposing force. It is the emergence
of an existential threat to a state or its citizens, emanating from an
organized foe – and not some lesser state of emergency – that justifies
such derogation from normal restraints of law.

The United States’s claim that it is engaged in a state of war – war in a
legal sense – in the struggle against terrorism does not comport with posi-
tive law conceptions of war. Justifying the assertion of war powers in the
context of the war against terrorism accordingly requires a functional
extrapolation of the law. This is defensible at least with respect to part of
the struggle against terrorism, namely, the use of force against an organ-
ized political entity – the al-Qaeda terrorist network – that has launched
armed attacks against the United States. But the United States has refused
to engage in a comparable extrapolation in construing the restraints that
apply in wartime. It has not accepted that the United States’s right of self-
defense extends only to the entity that attacked it, but asserts the right to
use force against all entities we deem terrorist or all states that support
them. The Administration has claimed that affiliation with a terrorist
organization is sufficient to render a person a legitimate target for wartime
killing, but not for such a person to claim status as a lawful combatant,
even when he engages in conventional forms of armed conflict.

This one-sided approach – claiming the legal rights associated with a
state of war but refusing to recognize the full range of associated
restraints – undermines the justification for the United States’s effort to
move beyond positive international law and to extend the war regime to
the struggle against terrorism. In the context of a conflict that does not
satisfy a positivist definition of war, a state cannot justifiably invoke war
powers and authorities unless it is prepared to recognize both the associ-
ated constraints and the reciprocal rights of its adversary.
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JONATHAN SCHONSHECK

DETERMINING MORAL RECTITUDE IN THWARTING
SUICIDE TERRORIST ATTACKS: MORAL TERRA

INCOGNITA

It can be asserted without controversy that one of the principal concerns
of the US government must be endeavoring to thwart suicide terrorist
attacks – to actually prevent their happening, and not just to clean up
the carnage, and prosecute any surviving perpetrators. It can also be
asserted, and also without controversy, that in endeavoring to thwart sui-
cide terrorist attacks, the United States could act in ways that are morally
upright – or, alternatively, it could act in ways that are morally wrong.1

However: distinguishing morally permissible endeavors from morally
impermissible endeavors is no easy matter; that is not without contro-
versy. For as a moment’s reflection will reveal, to (genuinely) thwart an
attack by suicide terrorists is, quite inevitably, to engage in preventive
actions. And preventive actions are, notoriously morally problematical.
How, then, is the determination to be made; how can the morally
permissible endeavors be distinguished from the morally impermissible?

The most general thesis of this chapter is that we are entering uncharted
moral territory. I attempt to secure that thesis by arguing that the threat
posed by suicide terrorists is sui generis; in consequence, it does not com-
fortably “fit” extant moral models. In an earlier paper,2 I argued that suicide
terrorists are neither “common criminals,” nor soldiers; I synopsize those
arguments in Section 1. In Section 2, I sketch a response to the sui generis
threat posed by suicide terrorists that seems, intuitively, morally permissi-
ble. I then look for more solid moral grounding: in the distinction between
prevention and preemption (Section 3), in just war theory (Section 4), and
in a Kantian argument (Section 5). None of these seem to apply to this sui
generis threat; there is much work here to be done by moral philosophers.

1. SUICIDE TERRORISTS AND SOLDIERS; SUICIDE
TERRORISTS AND CRIMINALS

1.1 Suicide Terrorists

There are, to be sure, many different sorts of suicide terrorists: individu-
als willing to die for some cause or another, killing people in the process.
In a chapter of this length, we need to focus on an exemplar. As the
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perpetrators of 9/11 (and other attacks), and as constituting the gravest
threat to the United States, let us focus on al-Qaeda. And when we need
to place al-Qaeda in a philosophical – religious context, let us consider the
version of Islamic extremism espoused by their (recent) Afghani hosts,
the Taliban. I believe that the arguments constructed will be applicable
to other organizations and causes mutatis mutandis.

1.2 Suicide Terrorists and Soldiers

Suicide terrorists are like soldiers in some respects. They operate across
international borders, and they use an array of military weaponry –
including “weapons of mass destruction” (WMD), if they can obtain
them. Furthermore, like soldiers, they are not motivated by personal
gain, but by some (alleged) “higher cause.”

But suicide terrorists are unlike soldiers in crucial respects.
First – and quite apparently – they do not wear any sort of uniform or

other “fixed insignia,” as do members of a military.
Second, suicide terrorists quite intentionally target noncombatants. The

deliberate killing of civilians – especially children, the elderly, etc. who
decidedly cannot defend themselves – enhances the terror spawned by the
attack, and thus is tactically preferred. Soldiers do not intentionally target
noncombatants – or if they do, their actions constitute war crimes.3

Third, suicide terrorists are not the “army” of a nation-state; they are
not under the command and control structure of any government.
Consequently, they are under no authority that can formally declare war.
Similarly, they are under no authority that can enter a treaty or sue for
peace – to formally bring hostilities to an end.

Fourth, suicide terrorists are undeterrable adversaries. In this
absolutely crucial respect, they differ from both soldiers and ordinary
criminals; it makes sense, then, to turn to the ways in which suicide ter-
rorists are like and unlike criminals – and then unite the argument on the
issue of undeterrability.

1.3 Suicide Terrorists and Criminals

There is no denying the fact that suicide terrorists are criminals – at least,
in the profoundly literal sense that they are persons who violate criminal
statutes. Additionally, they engage in criminal conspiracies. In the after-
math, their “crimes” are investigated by (various elements of) police
forces, especially forensics units. And they are mass murderers.

But suicide terrorists are unlike ordinary criminals in crucial respects.
Criminals do not target civilians – that is, innocent bystanders. To be

sure, innocents can be caught in the crossfire – especially, for example, in
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conflicts between rival gangs. Such a lack of concern for innocent
bystanders is surely reprehensible – but just as surely, this unconcern is
distinguishable from the intentional targeting of innocents.

1.4 Undeterrability

The fervent hope, the firmest intention of both soldiers and criminals, is
to survive. Typically, soldiers are committed to the geopolitical objectives
of their (respective) governments; they believe that their (respective)
nation’s interests justify their being put in harm’s way. Whether the
objective of the war is securing essential resources, vanquishing a threat-
ening adversary, or establishing secure borders, the soldier undertakes
the perils of combat in order to secure, and then to enjoy, those benefits.
Typically, criminals want to survive their illegal actions in order to enjoy
their ill-gotten gains.

A necessary condition for both soldiers and criminals, of course, is to
live. Suicide terrorists, unlike soldiers and criminals, intend to die.4 And
that – to paraphrase Robert Frost – makes all the difference.

The fact that soldiers and criminals want, hope, intend to survive their
respective activities means that both are, in principle, deterrable. Both
crooks and soldiers (by themselves or by means of the decisions of their
governments) may be dissuaded from pursuing a particular course of
conduct by means of credible deterrent threats: unless they do differ-
ently, the outcome will be worse for them, not better. They will be killed,
or defeated, or even annihilated – not the outcomes they intended to
bring about when initiating their actions. A credible deterrent threat
provides compelling reason to stop – to reconsider, to do otherwise.

Consider now potential suicide terrorists and ask: What deterrent
threat could we make, what could we threaten to do to them, that would
dissuade them from their determined course of action? The answer is,
of course: nothing. They are intending to die; they welcome death – and
its promised rewards (in the afterlife). Unlike the deterrable criminal,
who seeks to live lavishly; unlike the deterrable soldier, who seeks to
survive the conflict; unlike the deterrable nation-state, which seeks
to survive and prosper as a nation-state: suicide terrorists intend to
not survive. Thus, the terrorist threat to be thwarted is posed by 
“un-deterrable” individuals. They cannot be dissuaded by threats; noth-
ing we could plausibly threaten to do to them could be worse than what
they intend to do to themselves – and while doing it, of course, also
inflicting great evils upon us. Thus, the threat posed by suicide terrorists
is quite distinct from the threat of the soldier or the criminal.5 Indeed
the threat is sui generis.
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2. ENDEAVORING TO THWART SUICIDE TERRORIST
ATTACKS

How can we, how ought we respond to this threat? Well, we can be reactive;
we can take various “defensive” measures, attempting to interdict the
terrorists at the presumed sites of attack. Quite obviously, however, there
are too many targets, too many modes of destruction, too few ways of
interception. So these defensive measures, while important, simply will
not suffice. In addition to being reactive, we must be proactive.

I propose the following set of intuitively acceptable initiatives. We must
enhance, deploy, and coordinate a full range of intelligence-gathering
assets: satellites, aircraft, the interception of all modes of electronic com-
munication, the infiltration of terrorist groups – all to learn precisely
who poses a threat. And then we must take actions to prevent those indi-
viduals from actually launching an attack. When we discover individuals
whom we reasonably believe to be suicide terrorists, who thus pose a
clear and present danger to the United States, or US interests abroad, or
to allies and their interests, these individuals must be incapacitated. This
has got to be the goal. And the harsh new reality is that “incapacitation”
means killing, or incarcerating for as long as they constitute a threat.6

Furthermore, I propose the following standard for an individual’s pos-
ing a threat: that responsible officials have a bona fide and reasonable
belief that a person harbors ill will towards US interests, plus that that
person commits (at least) one overt act that can reasonably be under-
stood as preparation for an attack: an attack of one’s own, or an attack
by one’s cohorts.7 My proposal is that, if you chant “Death to America”
and secure forged travel documents, or train at an al-Qaeda camp, or
purchase explosives, or surveil targets, and so on – you have thereby
signed your own arrest warrant. Or perhaps you have signed your own
death warrant.

I introduced these measures with the claim that I found them “intu-
itively acceptable.” Can they withstand moral scrutiny? How are these
initiatives to be morally assessed?

3. PREVENTION AND PREEMPTION

Philosophers who write on these issues draw a distinction between pre-
emption and prevention. Roughly, a preemptive first strike is intended to
interrupt an adversary’s attack “already in progress;” a preventive first
strike is intended to disable an adversary prior to its initiation of an
attack. Generally, preemptive first strikes are thought justified in certain
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specifiable circumstances; generally, preventive first strikes are thought
not justified – or at least, are (far) more morally problematical. But while
this distinction is crystal clear when “preemption” and “prevention” are
considered as Platonic Forms, applying the distinction to armed conflict
is considerably more cloudy. Even more challenging is its application to
thwarting terrorists.

Consider a hypothetical. Imagine that your geopolitical adversary
embarks upon a decade-long military buildup. You witness an escalating
percentage of its GNP devoted to weapons research and develop-
ment, with production following successful testing. You witness an esca-
lation in espionage – military, political, and industrial. You witness an
escalation in troop strength: both combat troops, and support personnel.
You witness an escalating rate of computer and network incursions: the
theft and corruption of data, and the launch of destructive viruses and
worms. All this culminates in general mobilization, and a repositioning
of entire armies. In the media, there are belligerent references to past
borders, and past conflicts. And then comes the invasion.

Intuitively, a justified (preemptive) first strike could be launched
sometime before the tanks can be seen from the border guardhouses.
Intuitively, an attack on the economic infrastructure ten years earlier, to
preclude the buildup, would be an unjustified preventive attack. Quite
quickly, matters get murkier. Let us call the various actions taken by one’s
adversary that seem to be a buildup towards armed aggression “provoca-
tive acts” (in a mostly descriptive sense). Now any of the provocative acts
in this sequence might instigate a “first strike.” Logically, there must be
a pair of provocative acts that have this property: a first strike in response
to the first of the pair would be a preventive strike and therefore likely
unjustified (or at least morally problematical); a first strike in response to
the second provocative act of the pair would be a preemptive strike, and
therefore likely justified (or at least less morally problematical). In point
of fact, there may be a span of time between these two provocative acts;
given the lethargy of all the logistics involved, there will be a wide “win-
dow of opportunity” for determining whether a contemplated first strike
would be preventive or preemptive.

But the same cannot be said about a suicide terrorist attack. Consider
now another hypothetical, a person whose activities seem aimed at a sui-
cide attack on a subway. This person builds a bomb in an apartment.
One day, he straps it to his body, walks to a subway station, boards a
train, and detonates the bomb in the first tunnel. How are we to distin-
guish between preventive and preemptive interdiction in this case? The
total elapsed time, from departing the apartment to departing this life,
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may well be a matter of mere minutes. Is there a corresponding “pair of
events,” between which we can plausibly distinguish prevention from pre-
emption? Is there a “window of opportunity” at all, given that there
likely will be no “security checkpoints” along the road to perdition? Or
are interdictions which appear to be problematical preventions really
unproblematical preemptions?

In Just and Unjust Wars, Michael Walzer asks and answers our ques-
tion as regards nation-states:

Now, what acts are to count, what acts do count as threats sufficiently serious to justify
war? . . . The line between legitimate and illegitimate first strikes is not going to be drawn
at the point of imminent attack but at the point of sufficient threat. That phrase is
necessarily vague. I mean it to cover three things: a manifest intent to injure, a degree of
active preparation that makes that intent a positive danger, and a general situation in
which waiting, or doing anything other than fighting, greatly magnifies the risk.8

Well, as regards suicide terrorists, all three conditions for “sufficient
threat” seem clearly to be met by the “intuitively acceptable” initiatives
I sketched above. Chanting “Death to America!”, for example, or reacting
with approval to calls for violence by an Imam, is evidence of a “manifest
intent.” Overt acts of training, forging, gathering components, etc., could
constitute “active preparation that makes that intent a positive danger.” We
could set a standard: either one unambiguous component (C4 explosive,
detonators), or two ambiguous components (bomb ingredients, pocketed
undergarments) will suffice. And the practical impossibility of defending
the vast array of purely civilian (i.e., noncombatant) targets “greatly mag-
nifies the risk”; I submit that the third condition is continuously met.

If the prevention/preemption distinction bears on thwarting suicide
terrorists at all, it certainly seems that many thwarting interdictions are
indeed morally permissible. Nonetheless, we lack specificity as regards
permissible and impermissible first strikes.

My conclusion here takes the form of a disjunction. Either the pre-
vention/preemption distinction is not relevant to the endeavor of thwart-
ing suicide terrorists (there being no contiguous pair of provocative
events to sustain the distinction), or a wide range of “first strikes” that
might seem to be preventive are really preemptive. But in either case, little
moral guidance is offered by the distinction.

We are indeed entering moral terra incognita.

4. JUST WAR THEORY: INAPPLICABLE

The Bush Administration and the media invariably refer to our endeavors
to thwart suicide terrorists as the “War on Terrorism,” or more recently
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the “Global War on Terror.” This could lead the unwary to look to the
venerable tradition known as Just War Theory (JWT) when seeking to
distinguish permissible from impermissible courses of conduct. However,
endeavoring to thwart suicide terrorists is not the prosecuting of a war;
neither the perpetrators (as we have seen), nor the conflict itself, “fit” the
conditions of JWT.

Reflect for a moment on the US invasion of Iraq in 2003, and (espe-
cially) the subsequent “insurgency.” This is a perfect exemplar of what has
come to be called “asymmetrical warfare” – a concept most easily under-
stood through its contrastive, “symmetrical warfare.” In symmetrical
warfare, we find adversaries of (roughly) comparable military strength,
with (roughly) comparable weaponry and technology, fighting on a
(relatively) well-defined battlefield. World War II in Europe, from D-Day
to the German surrender, would be an instance of symmetrical warfare.
But when the United States invaded Iraq, it relied upon an array of high-
tech weaponry – fighters and bombers employing stealth technology,
missiles guided by Global Positioning Devices, unmanned aircraft
(Predators) used for surveillance, and later for armed attack. That frac-
tion of the Iraqi military which did not melt into the civilian population
simply was no match – an asymmetry of force.

The endeavor to thwart suicide terrorist attacks is not a “war” per se, but
it is an asymmetrical struggle: wildly unequal forces, Boeings as weapons
of mass destruction, Manhattan and Washington as “battlefields.”

JWT is, I contend, designed for the strategy and tactics of symmetrical
warfare – and not the asymmetrical endeavor of terrorist-thwarting.
Furthermore, I believe that JWT presupposes two distinguishable sorts
of what we can call “moral symmetries” between the warring adver-
saries, a symmetry of their moral understanding of war and a symme-
try of their fundamental political theory. Our conflict with al-Qaeda is
morally asymmetrical in the moral understanding of war: Just War ver-
sus Jihad. In addition, it is morally asymmetrical in terms of the politi-
cal theory: Liberal Democracy versus Wahabist Islam. So let us
consider now the key provisions of JWT. Initially, my goal is to (briefly)
explicate them and to show the morally symmetry, the moral universal-
ism, that those provisions presuppose. After doing that, I examine the
Taliban’s interpretation of Islam and the tactics of al-Qaeda. What will
become clear, I submit, is that the Islamic fundamentalists’ repudiation
of moral universalism, conjoined with al-Qaeda’s wholesale dismissal of
just war provisions, move this asymmetrical conflict (well) outside the
domain of JWT. In consequence, we really cannot look to JWT for
moral guidance.
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For a contemporary account of JWT, I shall rely upon William
V. O’Brien.9 As is traditional, O’Brien distinguishes the conditions that
make going to war morally permissible (jus ad bellum) from the condi-
tions that govern the prosecution of a war (jus in bello).

As regards jus ad bellum, the first condition is “competent authority:”
war “must be waged on the order of public authorities for public pur-
poses.” The second condition is that the war must be waged for a “just
cause.” The third is that the war must be waged with the “right intention.”

There are two main conditions for jus in bello. The first is “propor-
tionality” which requires that the good produced in going to war must
exceed the evil. The second is “discrimination,” which “prohibits direct
intentional attacks on noncombatants and nonmilitary targets.”10

As their further development makes clear, the broader context of these
conditions is the meta-ethical position of universalism: all human beings
are members of a single moral “universe;” each has the same moral sta-
tus, or moral standing. There is a single, unified “moral law” applicable
to all, and to all equally.

Of the set of jus ad bellum conditions taken together, O’Brien writes:

The taking of human life is not permitted to man unless there are exceptional justifica-
tions. Just-war doctrine provides those justifications, but they are in the nature of special
pleadings to overcome the presumption against killing.11

The phrase “is not permitted to man” is a clear indication that O’Brien
considers the whole of humanity to constitute a single moral universe.
And two further specifications of “right intention” are on point. “[R]ight
intention requires that the just belligerent have always in mind as the ulti-
mate object of the war a just and lasting peace. There is an implicit
requirement to prepare for reconciliation even as one wages war.” And
more deeply, more metaethically telling: “[U]nderlying the other require-
ments, right intention insists that charity and love exist even among
enemies. Enemies must be treated as human beings with rights.”12

Moral universalism has implications throughout the just war doctrine;
for example, in performing the calculations for proportionality, one is to
“count” the deaths of one’s enemies precisely the same as one counts the
deaths of one’s own. A war is unjust if the evil – including the total of
the fatalities, one’s adversary’s as well as one’s own – is disproportionate
to the good to be achieved by the war.

In prosecuting a just war, each side continues to regard the citizens of
the other nation as human beings, with rights equal to one’s own. And
they will respect each other in the morning – that is, after the war.
Indeed, the goal of the just war must be a just peace.
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The most perspicuous place to begin, I think, is at the end: with the
competing conceptions of the “just peace” that is to follow the conflict.
One party, the United States, seeks to continue its pre-9/11 pursuit of a
liberal democracy (however fitful that pursuit sometimes seems). The
ultimate goal sought by al-Qaeda, the other party, is a pan-Arabic
Caliphate: Afghanistan under the Taliban, writ large. In such a society,
there is no separation of church and state, most assuredly not a liberal
democratic concept of religious tolerance. Furthermore, such a society is
founded upon thoroughgoing gender inequality. One’s moral, religious,
and legal status – and these are essentially the same – is a function of
one’s gender. The US Department of State has issued a document with
a telling title: “Report on the Taliban’s War Against Women.”13 With a
combination of anecdotes and discursive prose, it details the lives (and
deaths) of women under the Taliban. Its summary: “[T]he Taliban’s dis-
criminatory policies violate many of the basic principles of international
human rights law. These rights include the right to freedom of expres-
sion, association and assembly, the right to work, the right to education,
freedom of movement, and the right to health care.”

What we have here is not two discrete populations of a single moral
universe – everyone subject to, and known to be subject to, an overarch-
ing moral law – but two discrete “moral communities,” which subscribe
to deeply incompatible core beliefs and values. And they are locked in
mortal conflict.

And how is this conflict being carried out? Asymmetrically. At the the-
oretical level, it is a clash between Just War and Jihad. The conflict is not
a war per se, as it is not a conflict between nations. Neither Osama bin
Laden nor Ayman Al Zawahiri can be considered “competent authori-
ties.” To say that they aim at a “public good” would be to counte-
nance the Caliphate and to renounce virtually every value constitutive of
liberal democracy. The Taliban’s interpretation of Islam, and within it
Jihad, rejects universalism’s moral equality; infidels have a (much) lower
status than believers. In consequence, there are special rewards for killing
infidels, or dying in the attempt.14 The calculations of the just war prin-
ciple of proportionality, which presuppose equality, are thereby rendered
incoherent. JWT anticipates an end to the hostilities, and the subsequent
repatriation of captured combatants – not unlike the Criminal Justice
Model anticipates the release of a convict, after serving one’s sentence.
But in the effort to thwart suicide terrorists, there is no competent
authority to end the hostilities, and – as was argued above – there can be
no sane thought of releasing suicide terrorists still intending to attack.
Finally – and most obviously – al-Qaeda quite intentionally transgresses
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the principle of discrimination, hoping thereby to enhance the terror
aroused by its attacks.

More narrowly, I want to claim this: the struggle between al-Qaeda and
the United States does not fit the conditions, nor the moral presupposi-
tions, of JWT. And no amount of stretching or chopping by Procrustes
could make it fit.

More broadly, all of this makes it more difficult to think about the
moral constraints on us as we endeavor to thwart suicide terrorists. How
constrained can we morally be, against an implacable and undeterrable
adversary intending the destruction of our moral community itself ?15

5. KANTIAN CONSTRAINTS: FOUNDED ON A FALLACY

Is the United States, in taking preventive measures, committed – on pain
of inconsistency – to countenancing “similar” preventive actions by
other nation-states? This argument begins with the concern that a “rela-
tionship” will develop – and here it is difficult to be precise – between the
United States’s acting preventively to thwart suicide terrorist attacks, and
actions that will “come to be taken” by other nation-states. Those other
nations will take note of US actions, and then – well, be emboldened, or
inspired, or somehow instigated to elect allegedly “similar” actions, or at
least to think themselves “justified” in taking allegedly “similar” actions.

Former Vice President Al Gore, in a major policy statement, expressed
concerns about a general doctrine of preemption. And while the position
I am defending is quite narrow – thwarting suicide terrorist attacks and
not a general military doctrine of preemption – the argument’s format is
noteworthy.16

President Bush now asserts that we will take pre-emptive action even if we take the threat
we perceive is not imminent. If other nations assert the same right then the rule of law
will quickly be replaced by the reign of fear–any nation that perceives circumstances that
could eventually lead to an imminent threat would be justified under this approach in
taking military action against another nation.17

In North Korea’s campaign of escalating rhetoric, Ri Pyong Gap, a
Foreign Ministry deputy director, claimed that “Preemptive attacks are
not the exclusive right of the U.S.”18 And the usually thoughtful Michael
Kinsley, towards the end of a critique of Bush Administration “diplo-
macy” – a critique with which I am in essential agreement – wrote: “[T]he
president can start a war against anyone at any time, and no one has
the right to stop him. And presumably other nations . . . have that same
right.”19
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Now it is not clear just what to make of these “positions,” just what is
being alleged. They might be mere empirical predictions – in acting
preventively, the United States will make more likely preventive actions
by other nations. As such, they are predictions of (yet more) confirming
instances of that mighty maxim, “Monkey see, monkey do.” But the fear
of inspiring “copycats” cannot be a guiding principle of US policy
regarding suicide terrorists; that would yield paralysis, rather than a
morally superior policy.

This “position” is most interesting, in my judgment, if it is construed
to rely upon a particular formulation of Immanuel Kant’s categorical
imperative. In the Grounding for the Metaphysics of Morals, Kant writes:
“Act as if the maxim of your action were to become through your will a
universal law of nature.”20 What we are to imagine is this: When we act in
morally significant ways, maxims “effervesce” from those actions; in per-
forming those actions, we thereby endorse those maxims.21 As a matter of
universalizability, we thereby countenance relevantly similar actions by
others. Put another way: it is inconsistent to act under a particular
maxim, while claiming that others, if similarly situated, may not act
under that selfsame maxim. So the United States – it is alleged – in act-
ing preventively against suicide terrorists, effervesces a maxim; other
countries are thereby “authorized” to act under that maxim. It would be
inconsistent of the United States to so act, and then to claim that others
may not, or to criticize them for so acting.

Now there is a superficial credibility to this argument – but it cannot
withstand philosophical scrutiny. Let us turn to the task of abrading its
patina of plausibility.

I have no interest in denying the obvious – that in thinking about and
speaking about “nation-states,” in praising them and criticizing them, we
treat them as “agents,” as if they are individual, unitary “beings.” We
speak of a nation-state as “acting” in various ways: as pursuing its objec-
tives (narrowly), its policies (more broadly), or its destiny. And when
a nation “acts,” we may speak of it as acting clumsily or adroitly; intelli-
gently or stupidly; with or without foresight, etc. In doing all of this, we
are employing a (very) convenient shorthand,22 but we are not taking a
metaphysical stand. Nation-states are not individuals; when we think
and talk in these ways, what we are really saying is that the decision-
makers of the nation-state – whether an (actual) individual, or a small
cadre, or a ruling elite, or the executive branch (whether checked and bal-
anced, or not) have made decisions and implemented them (or attempted
to implement them, or failed to implement them): have ordered, enacted,
or declared, etc. It would be awkward and tedious to say all of this on
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every occasion. So I am not calling for linguistic reform here. But I do
want to issue a (rather stern) reminder that this sort of talk is purely
metaphorical, and that we must not be “captured” by a metaphor, coming
to take seriously the notion that nation-states are agents per se.23 In par-
ticular, nation-states are not moral agents. To mistake the convenience of
speaking of them as if they were agents, for their being moral agents, is to
commit the informal fallacy of “composition” on rather grand a scale.

The formulation of the categorical imperative cited above is intended
to state succinctly two fundamental axioms of morality: to assert that
every rational being is a moral agent, and to assert the moral equality of
all the moral agents who comprise a “moral community.” My thesis is
that, despite the convenient shorthand, nation-states are not moral
agents as required by this formulation of the categorical imperative, and
the set of nation-states does not constitute a moral community of equal
moral agents. Showing these is sufficient to dismantle the Kantian obsta-
cle to the United States’s acting preventively against suicide terrorists.

That individual human beings24 are moral agents is philosophical
bedrock.25 So too is the moral equality of individuals constitutive of a
moral community.26 The Kantian argument we are scrutinizing depends
upon a strong isomorphism between individual and nation-state; to the
contrary, I believe that it is a weak analogy at best, and more aptly con-
sidered a mere metaphor. Consider a number of metaphysically impor-
tant differences.

Historians and political scientists date the origin of the modern nation-
state to the Peace of Westphalia (1648). Obviously, individual homo sapi-
ens sapiens as moral agents predate the emergence of the nation-state.

Individual human beings are readily distinguishable; aside from obvi-
ous or arcane “exceptions,” their “boundaries” are pretty well-defined.27

The “boundaries” of some nation-states are indeed well-defined. The
boundaries of others, however, are the creations of cartographers: some
conscientious, some capricious or whimsical, some with a knowledge of
local realities, some ignorant of local realities.28 Indeed: if we were to
take the person/country isomorphism seriously, some contemporary
nation-states are profoundly and incurably schizophrenic.

Although some nation-states are relatively homogenous, there is no
fundamental, “internal unity” as there is in a human body – any analogies
between hearts/lungs/central nervous system, and classes/castes/towns
and farms, are fanciful at best.

The modern political philosophers Hobbes, Locke, and Rousseau took
note of the fact that human beings are remarkably similar in size, strength,
and capabilities; this similarity was both a cause of, and justification of,
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mores – and, eventually, morality. To be sure, humans do vary in size. But
the ranges of size, strength, and capabilities of contemporary nation-states
are vastly greater. Consider some comparisons among the 192 members of
the United Nations. The Gross Domestic Product of the United States is
74,514 times that of Palau. The population of China (1,284,972,000) is
116,816 times that of Palau (11,000). The landmass of the Russian
Federation is 813,114 times that of Nauru. Add to these the disparities in
natural resources, in the education and technological skills of the popu-
lace, and military capabilities – there is no (rough) equality among nation-
states, as there is among human beings. So while we can – and should –
speak poetically of the “community of nations,” we must avoid getting
carried away. And when we consider all nations as “equals” under inter-
national law,29 we are invoking a legal fiction; we are not discovering the
fundamental metaphysics of morality. We must resist the temptation to
think of nation-states as moral agents per se. And we must resist the temp-
tation to think of the “community of nations” as a moral community of
presumed equality among its members.

Finally, we must resist the temptation to think of nation-states as
effervescing Kantian maxims, and endorsing them by acting, such that
every state – regardless of size, population, GDP, military strength, etc.
has the moral authorization to act under the maxims effervesced by any
other nation-state. Surely the specification of the moral role of the world’s
nations is more complex, more subtle, more textured than that. In par-
ticular, the sole superpower has unique permissions, and unique respon-
sibilities. When under attack by those who would destroy it as a moral
community, as the guarantor of essential rights – it need not seek the
“consent” of other nations before acting.

But let us now consider the position that the individual/nation-state
analogy is in fact a moral isomorphism, and, in consequence, that the rel-
evant formulation of the Kantian categorical imperative is indeed appli-
cable to the United States and all other nation-states. When the United
States acts, any other nation-state, similarly situated, may act under that
maxim – carefully specifying what it means to be “similarly situated,”
and the maxim that effervesces from US actions.30

We are to conceive, then, a nation-state constitutionally committed
and conscientiously attempting to establish and maintain the liberal
democratic “meta-values” of toleration and mutual respect: freedom of
conscience, freedom of speech, freedom of religion, freedom of assem-
bly, freedom of the press, the rule of law, and due process of law.31 We
are to conceive that nation-state under attack by suicide terrorists, that
is, undeterrable individuals quite deliberately targeting civilians and the
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social and economic structure necessary for maintaining just institu-
tions.32 The suicide terrorists have a (long-range) goal of repudiating
tolerance and mutual respect and imposing an antithetical ideology. The
nation-state under attack has acceptably competent intelligence agencies
for detecting suicide terrorists; it has an acceptably competent military
for incapacitating those whom it finds. In using its military, it has no
designs to expand territorially or impose any particular ideology. (Indeed,
it is willing to devote considerable resources to assisting other nation-states
in developing the institutions which guarantee tolerance and mutual
respect.) Furthermore, the maxim which effervesces from its actions to
thwart suicide terrorists contains essential constraining qualifications
regarding the nature of the threat. If there were such a state, thus “simi-
larly situated,” I would find it quite unobjectionable that it would act under
the precisely qualified maxim. Indeed, I would welcome its so acting.

6. CONCLUSION

If the United States is to successfully thwart suicide terrorist attacks, it
must engage in preventive measures. But what preventive measures are
morally permissible? Where shall we turn for moral guidance? If my
arguments are essentially sound, the threat posed by suicide terrorists is
sui generis. The distinction between preventive and preemptive action is
either inapplicable, or unsustainable; it provides little guidance. This
asymmetrical struggle does not fit JWT; we do not find our guidance
there. The Kantian Constraints proposed by some are based upon a fal-
lacy; to speak of nations as moral individuals, as members of a moral
community of nations, is to employ a convenient figure of speech, or to
speak metaphorically. It is not a statement of moral metaphysics. To con-
clude: much work remains to be done by moral philosophers.

NOTES

1. Intuitively, for example, it would be wrong to suspend the civil rights of all Muslims,
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4. They may well intend to prosper – but in the next life, not in this (foreshortened) life.
5. The deep difficulty with considering suicide terrorists as criminals is that the insti-

tutions of the criminal justice system look backwards rather than forwards: they
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too harsh, disproportionately long – after all, the individual is not guilty of a suc-
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to have. As will become clear, however, we cannot afford to err on the side of inac-
tion, of restraint.
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16. The contexts do not make clear whether Al Gore and Ri Pyong Gap are respecting
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STEPHEN NATHANSON

TERRORISM AND THE ETHICS OF WAR

Although terrorism has been around for a long time, I, like most
Americans, first began to take it seriously on the morning of September 11,
2001. On that day of stunned grief and horror, I, like others, was appalled
at the death and destruction created by the attacks and worried about the
possibility of more attacks. But from very early on, I also worried about
what American leaders would do in response. At some level, I sensed that
while all of us were condemning terrorism in the strongest moral terms, the
temptation to commit or support comparable acts of violence is actually
very great. Victims of wrongdoing often feel justified in doing what they
would see as wrong if done by others. Although President Bush described
the 9/11 terrorists as “flat evil,” I suspected that they may have seen them-
selves as heroic soldiers fighting and dying for a good cause.1

One result of the 9/11 attacks has been that the belief that terrorism is
morally wrong has become a kind of moral axiom within American pub-
lic morality. The whole idea of a war on terrorism seems to rest on the
belief that terrorism is always wrong and should be warred against.

While I share the belief that terrorist acts are always wrong, I do not
see it as axiomatic or self-evident. In fact, I believe that given many peo-
ple’s beliefs, it will be hard for them to justify a categorical condemna-
tion of terrorism. So, I want to begin by asking why terrorism is wrong.
What are the features that make terrorist acts always immoral?

I also want to discuss a puzzling fact about moral criticisms of terrorism.
If terrorism is so obviously immoral, why is it that moral condemnations of
terrorism often provoke cynical responses? Indeed, there is even a kind of
sympathy that flows from the view that terrorists are unfairly maligned by
criticisms of their deeds. Some of the flavor of these responses is captured
by Connor Cruise O’Brien, who writes:

Those who are described as terrorists, and who reject the title for themselves, make the uncom-
fortable point that national armed forces, fully supported by democratic opinion, have in fact
employed violence and terror on a far vaster scale than what liberation movements have as yet
been able to attain. The ‘freedom fighters’ see themselves as fighting a just war. Why should
they not be entitled to kill, burn and destroy as national armies, navies and air forces do, and
why should the label ‘terrorist’ be applied to them and not the national militaries?2
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In order to respond effectively to this sort of challenge and make moral
criticisms of terrorism more credible, we need to be clear about just what
terrorism is and what makes it wrong.

In what follows, I will focus first on questions about what makes ter-
rorism wrong and then turn to the problem of giving credibility to moral
criticisms of terrorism. While much of the credibility problem arises from
inconsistencies in the ways that public officials label and judge terrorism
and other acts of violence, it may come as a surprise that it is hard to find
a prominent theory of the ethics of war that condemns terrorism in all
cases. Far from being axiomatic and self-evident, the absolute wrongness
of terrorism is hard to square with widely held views. If this is the case,
then we face a difficult choice: either we must admit that terrorism can be
morally justified, or we must reject widely accepted views because they
condone some terrorist acts. My own view is that terrorism is always
wrong and that ethical theories that fail to yield that result are defective.

1. WHAT IS TERRORISM?

Although there has been considerable controversy about how to define
terrorism, I will give – but cannot defend here – a definition that I believe
identifies the features that characterize a terrorist act. With the definition
in hand, I can both support my claim about what makes terrorism wrong
and show why certain ways of condemning terrorism are not available to
most people. The definition makes clear that what distinguishes terror-
ism from legitimate forms of violence is the means that terrorists use
rather than the ends that they seek. The key objectionable feature is that
terrorist attacks kill and injure people who are civilians rather than mem-
bers of the military or government officials who control the practices
that terrorists reject.

In my view, terrorist acts have the following four features.

1. They are acts of serious violence.
2. They are committed in order to advance a political goal.
3. They generally target limited numbers of people in order to influ-

ence a wider audience of ordinary people and/or public decision-
makers.

4. They intentionally kill and injure innocent people.3

2. WHY IS TERRORISM WRONG?

If these are the key features of terrorism, then we can use this list to iden-
tify which features make terrorist acts immoral.
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Feature 1, being an act of serious violence, cannot account for the
wrongness of terrorism because many acts with this feature are not
wrong. Killing in self-defense, for example, is an act of serious violence,
but it is widely viewed as morally justified. If that is so, then terrorism
cannot be wrong simply because it has this feature.

The same is true of feature 2, violence committed to advance a politi-
cal goal. Anyone who believes that war can sometimes be justified, as
most people do, must accept that some acts of serious violence that are
done to advance a political goal can be morally justified. Given that they
hold this belief, they could not consistently criticize terrorists on the
grounds that they commit serious acts of violence in order to promote
political goals.

Feature 3 also fails to distinguish terrorism from other practices that
are sometimes permissible. In war, people seek to kill and injure some
people so as to convince others to surrender. Likewise, the legal system
imposes punishments on some people in order to deter a wider public
from committing illegal acts.4 If wars and punishments are justifiable,
then it cannot be that terrorism is wrong simply because it harms some
people in order to influence others.

Feature 4 gives the most plausible answer: terrorism is wrong because
it intentionally kills and injures innocent people. Most people feel com-
fortable condemning acts that kill innocent people. While they accept
that soldiers will be killed in war, the killing of civilians seems different.
This also creates the “terror” associated with terrorism since more peo-
ple are made to feel vulnerable by attacks on civilians.

The idea that this feature is central to the wrongness of terrorism gains
further support from the fact that killing innocent civilians is prohibited
by a central principle in the ethics of war, the principle of noncombatant
immunity. It says that while it permissible to kill enemy soldiers in war, it
is not permissible to kill noncombatants or innocent civilians. If terrorism
always violates this principle and war does not necessarily do so, that
provides a basis for distinguishing acts of terrorism from morally
permissible acts of war.

3. “ONE MAN’S TERRORIST. . . .”

According to the definition I have given, the goal of a terrorist act must
be in some sense political. Beyond this broad characterization, the nature
of the goal is left open. What the definition stresses is that terrorism is
essentially a means or tactic for achieving political goals. Terrorists use
violence against innocent persons to accomplish political goals. Beyond

TERRORISM AND ETHICS OF WAR 173



that, whether something is a terrorist act does not depend on specifics
about the goal.

Defining terrorism as the name of a means or tactic helps us to see what
is the matter with the slogan “one man’s terrorist is another man’s freedom
fighter.” This slogan suggests that terrorists are distinguished from free-
dom fighters by their goals, and it assumes that people cannot be both ter-
rorists and freedom fighters. Both of these ideas are mistaken. Calling
someone a “freedom fighter” identifies his or her goal but says nothing
about the means used to pursue it. These means can range from nonvio-
lent protest to civil war. If freedom fighters try to achieve their goals
through nonviolent tactics or attacks on military personnel, then they are
not using terrorist means to fight for freedom, but if they commit serious
acts of violence against innocent people, they are using terrorist tactics. It
is their means and not their ends that determine whether they are terror-
ists or not. For this reason, being a freedom fighter and being a terrorist
are not mutually exclusive. Since someone can use terrorist means to
achieve the goal of freedom, calling someone a freedom fighter does not
show that the terrorist label does not apply to them as well.

Although the slogan rests on a confusion about goals and means, it
nonetheless expresses a valid protest against inconsistent and hypocriti-
cal criticisms of terrorism. The slogan is a complaint about the fact that
critics only brand people whom they oppose with the “terrorist” label;
when people whom the critics support commit the very same kinds of
acts, they are called “freedom fighters” or some other honorific name.

It is clear that no one can make morally credible judgments of terror-
ist acts if they use language and evaluations in this way. The definition
I have given requires that we apply the word “terrorism” to all acts that
have certain features. If they have these features, then they are acts of
terrorism. It does not matter whether they are done by friends or foes, by
government officials or nongovernmental groups, for lofty goals or for
evil ones. Impartiality in labeling must be matched by impartiality in
moral judgments. Anyone who is genuinely against terrorist acts must be
against them no matter who commits them or what their goals and pur-
poses might be. Consistency in both labeling and judging is the first
prerequisite for moral credibility.

4. FURTHER CONDITIONS FOR MORAL CREDIBILITY

Consistency, however, is not enough to sustain the view that terrorism is
always wrong. The moral principles that people use must be true, or at
least extremely plausible, as well as strong enough to support a negative
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judgment of all terrorist acts. The best candidate for this role is a rigor-
ous form of the principle of noncombatant immunity, one that prohibits
all intentional attacks on civilians and is highly restrictive in permitting
acts that injure or kill civilians as collateral damage. Though some col-
lateral damage killings may be justified, many show the same kind of
callous disregard for human life that is exhibited by terrorism.5

A credible, antiterrorist morality also requires the acknowledgment
that terrorist acts have been carried out by governments and officials
who are generally regarded as respectable. Examples of such acts include
the Allied conventional bombings of German and Japanese cities in
World War II and the atomic bombings of Hiroshima and Nagasaki.
Their explicit purpose was to attack civilians so as to destroy the morale
of the people and make their leaders surrender.6

These historical acknowledgments are important for moral credibility.
They also deepen our understanding of terrorism by helping us under-
stand the strong temptations to violate noncombatant immunity during
stressful times of war and conflict. There is a tendency to think that ter-
rorism is only committed by barbaric or inherently evil people. History
shows that when enough is at stake and attacking civilians appears to be
an effective means of achieving victory, terrorism has proved hard to
resist, both by people we view as evil and barbaric and by others who are
respected in our society.7

5. FOUR VERSIONS OF THE ETHICS OF WAR AND THEIR
IMPLICATIONS FOR TERRORISM

Terrorism has been hard to resist in theory as well as practice. To show
this, I will explain how four prominent theories of the ethics of war per-
mit terrorist acts or their moral equivalents. The views I will discuss are
political realism, moral commonsense, the theory of Michael Walzer,
and traditional just war theory. Because these views approve some acts
of terrorism, people holding any of them cannot make morally credible
condemnations of all terrorist acts. They face a dilemma. If they want to
condemn all terrorism in a credible way, they must reject all of these
views. Or, if they want to hold one of these views, they must reject the
idea that terrorist acts are always wrong.8

5.1 Political Realism

Political realism has been influential in much thinking about war and
foreign policy. Although realist thinkers are often ambiguous, their pri-
mary point is often taken to be that the conduct of war and international

TERRORISM AND ETHICS OF WAR 175



relations should be determined by a nation’s interests rather than by
morality.9 It is useful to distinguish an “amoral” version of realism from
a “moralized” version. The amoral version completely rejects the appli-
cation of moral principles to war and international affairs. It seems to be
asserted in George Kennan’s statement, “there are no internationally
accepted standards of morality to which the U.S. government could
appeal if it wished to act in the name of moral principles.”10 The moral-
ized version says that political leaders have only one moral duty: to pro-
mote the interests of their own nation or group. Kennan asserts this view
when he writes: “Government is an agent, not a principle. Its primary obli-
gation is to the interests of the national society it represents, not to the
moral impulses that individual elements of that society may experience.”11

In practice, both views lead to the same actions. Both versions express
a realpolitik perspective that opposes the application of universal moral
judgments; both affirm that the national interest is the basic value that
applies to war and international relations; both reject any direct concern
for the citizens of other countries or opponents in war.

Since both forms of realism endorse a version of the slogan “all’s fair
in love and war,” realists have no moral basis for condemning terrorism.
If terrorist attacks benefit a nation or group, that group will have good
political realist reasons for engaging in them. The principle of noncom-
batant immunity, since it forbids attacks on enemy civilians, has no
force as a constraint for realists except when respecting it happens to
advance the interests of the nation itself. Since direct concern for enemy
noncombatants is inappropriate, it follows that if the national interest
can be promoted by terrorist tactics or indiscriminate collateral damage
attacks, then these tactics are permissible.

If realism is adopted as a perspective for one’s own nation or group,
then others cannot credibly be condemned for adopting the same per-
spective. Though often espoused by respectable thinkers and by political
leaders, realism’s inability to support any condemnations of terrorism
is an embarrassment in our post-9/11 world. No one will take moral
denunciations of terrorism seriously when they emerge from people who
espouse realism and make the national interest their supreme goal.

5.2 Commonsense Morality

By commonsense morality, I mean the set of moral beliefs on which
there is a fairly stable, widespread consensus. In Just and Unjust Wars,
Michael Walzer claims that commonsense morality contains “a compre-
hensive view of war as a human activity and a more or less systematic
moral doctrine”; in later works, he suggests that we can resolve moral
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problems by interpreting the “shared understandings” that prevail in a
society.12 I believe that the shared views that make up the commonsense
ethic of war lack this sort of unity. The commonsense ethic of war,
I believe, is a hodge podge of deeply conflicting beliefs, ideals, and prin-
ciples. Although one strand of commonsense morality is humanitarian
and supports efforts to avoid civilian deaths in wartime, this concern for
enemy civilians often gives way to a more nationalist perspective, espe-
cially during wartime. When the chips are down, if attacks that produce
civilian casualties are necessary for victory or significantly diminish casu-
alties to one’s own soldiers, then such attacks and the civilian damages
they produce will generally be seen as morally acceptable by the public.

This nationalist strand of moral common sense is reflected in a promi-
nent defense of the 1945 atomic bombings of Japan by Henry Stimson,
Secretary of War under Roosevelt and Truman. Writing in 1947, Stimson
explained his decision to support these attacks as follows:

My chief purpose was to end the war in victory with the least possible cost in the lives of
the men in the armies which I had helped to raise. . . . I believe that no man, in our posi-
tion and subject to our responsibilities, holding in his hands a weapon of such possibili-
ties for accomplishing this purpose and saving those lives, could have failed to use it and
afterwards looked his countrymen in the face.13

Stimson’s statement is illuminating in several ways: first, it explicitly
attempts to justify a massive attack on civilians by appealing to the goals
of attaining victory and minimizing American military casualties; sec-
ond, it shows that Stimson saw it as his moral duty to authorize the
attacks; finally, it expresses his belief that not using these weapons would
have been strongly condemned by the American people.

Stimson’s interpretation of the commonsense ethic of war seems to
have been correct. His defense was widely accepted and remains widely
accepted now, even though the atomic bombings were direct attacks on
cities and produced hundreds of thousands of civilian casualties. Harry
Truman, who authorized the bombings and remains a much admired
President, said that he never lost a night’s sleep over the bombings and
felt great contempt for the physicist Robert J. Oppenheimer because
Oppenheimer felt guilt about his role in developing the atomic bomb.

Yet, according to the definition I gave earlier, the atomic bombings
were acts of terrorism – direct attacks on civilians for the sake of achiev-
ing a political goal (the defeat of Japan). Because commonsense moral-
ity approves these acts, it accepts the view that terrorist attacks are
justified under some circumstances and thus fails to provide a sound
basis for condemning all acts of terrorism.
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5.3 Walzer’s Theory

Michael Walzer’s Just and Unjust Wars is widely regarded as a modern
classic on the ethics of war. One of Walzer’s main aims in the book is to
defend the central place of the principle of noncombatant immunity in
the ethics of war. According to him, the most basic ethical requirement
in the fighting of war is that while military personnel are permissible tar-
gets of attack, civilians may not be attacked. Walzer grounds this prohi-
bition in a view about human rights. “A legitimate act of war,” he writes,

is one that does not violate the rights of the people against whom it is directed. . . . [N]o
one can be threatened with war or warred against, unless through some act of his own he
has surrendered or lost his rights. This fundamental principle underlies and shapes the
judgments we make of wartime conduct.14

While soldiers have forfeited their immunity to attack, civilians have not
and thus may not be attacked. Appealing to this principle, Walzer sup-
ports many demanding restrictions on how wars may be fought and
argues that soldiers must strive to avoid unintended harm to civilians,
even when this requires them to increase risks to themselves.15 Moreover,
he harshly criticizes most of the Allied bombings of German and
Japanese cities during World War II.16

Nonetheless, because Walzer believes that the British bombings of
German cities early in World War II were justified, he argues that the
principle of noncombatant immunity is not always binding on parties to
a war. In the kind of circumstance that he calls a “supreme emergency,”
Walzer claims that the principle of noncombatant immunity no longer
applies.17 While noncombatant immunity generally applies in wars fought
against ordinary enemies, it gave way in this case, he claims, because of
the extraordinary nature of the threat posed by Nazi Germany. He writes:

Nazism was an ultimate threat to everything decent in our lives, an ideology and a prac-
tice of domination so murderous, so degrading even to those who might survive, that the
consequences of its final victory were literally beyond calculation, immeasurably awful. . . .
Here was a threat to human values so radical that its imminence would surely constitute
a supreme emergency.18

According to Walzer, if one’s enemy is evil enough, if the threat it poses
is imminent, and if there are no other effective means of military resist-
ance against that enemy, then direct attacks on civilians are permissible.
While noncombatant immunity holds in ordinary warfare, in a supreme
emergency, he writes, “one might well be required to override the rights
of innocent people and shatter the war convention.”19

Although Walzer categorically condemns terrorism in his book and in
later writings, the supreme emergency permits terrorist attacks if they
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occur in response to a supreme emergency. His condemnation of all
terrorism is inconsistent with his allowing exceptions for supreme emer-
gencies. If he allows these exceptions, then he must accept at least the
possibility of justified terrorism.20

More fundamentally, the supreme emergency exception severely weak-
ens the principle of noncombatant immunity. Because the concept of
“supreme emergency” is vague, it sets no clear boundary to demarcate
when noncombatant immunity applies and when it does not. We can see
this in Walzer’s own examples. While he plausibly classifies Nazism as an
extraordinary threat, he does not count the threat posed by Japan as a
supreme emergency. Japan, he says, “never posed such a threat to peace
and freedom as the Nazis had.”21 In a criticism of Walzer, Tony Coady’s
response is “Tell that to the Chinese!” and, he adds,

In the Japanese invasion of China in the 1930s it is soberly estimated that more than
300,000 Chinese civilians were massacred in Nanking alone in a racist rampage of
raping, beheading, and bayoneting that lasted six weeks.22

The Japanese killed hundreds of thousands of Chinese and were notori-
ous for their brutal treatment of prisoners of war. Yet Walzer does not
see the fight against Japan as a supreme emergency. Why not? Surely, this
requires some explanation.

Coady’s sharply critical response reveals both the vagueness of the
term and the resulting arbitrariness and subjectivity of its application.
While Walzer wants to use the concept of a supreme emergency to cre-
ate a narrow set of exceptions to noncombatant immunity, he lacks clear
criteria for distinguishing ordinary and extraordinary threats. Without
such criteria, Walzer’s distinction between ordinary and supreme emer-
gencies cannot do the work of safeguarding noncombatant immunity.
Supreme emergencies end up being emergencies that people feel are
supreme, and given the understandable tendency of people to see all
serious threats to themselves or people they identify with as very great,
applications of the supreme emergency exception are likely to be more
extensive than Walzer intended. As a result, his theory as a whole no
longer supports a strong constraint on attacks against civilians. Rather,
it provides the language for justifying departures from the constraints of
noncombatant immunity.

Recent terrorists – most prominently members of al-Qaeda and
Palestinians – appear to believe that their highest political and religious
values cannot be defended without resorting to the killing of innocent
people.23 They probably see their situation as a supreme emergency, even
if others do not. Closer to home, think of the sense of emergency in the
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United States since the September 11 attacks. It has been used to justify
detention without trial, torture of prisoners, preventive war, and bomb-
ings in Afghanistan and Iraq that have killed many civilians. American
leaders have defended these actions on the grounds that our way of life
is jeopardized by the threat of terrorists. Whenever large numbers of
people are killed or a way of life is threatened, people may well think
they are in an emergency that justifies departures from both noncom-
batant immunity and other important rules of civility.24

For these reasons, the “supreme emergency” exception severely weak-
ens the status of noncombatant immunity and undermines Walzer’s crit-
icisms of terrorism. At a minimum, Walzer’s view justifies terrorist acts in
very extreme circumstances. More broadly, because those circumstances
are so vaguely defined, Walzer’s overall theory undermines the strong
version of noncombatant immunity that he tried to defend. The bottom
line is that Walzer’s view permits violations of noncombatant immunity
and leaves open the possibility of justified terrorist acts.

5.4 Traditional Just War Theory

Traditional just war theory appears to be in a strong position to support
credible condemnations of terrorist acts because one of its central com-
ponents, the principle of discrimination, explicitly prohibits direct
attacks on civilians. In their 1983 restatement of just war theory, the
National Council of Catholic Bishops affirmed the principle of discrim-
ination in these words:

[T]he lives of innocent persons may never be taken directly, regardless of the purpose
alleged for doing so. . . . Just response to aggression must be discriminate; it must be
directed against unjust aggressors, not against innocent people caught up in a war not of
their making.25

A naive reading of this statement might take it to forbid any actions that
kill innocent people. Read in that way, however, the principle of discrim-
ination might forbid not only terrorism but any form of modern warfare.
The reason is that the power of modern weapons makes it virtually cer-
tain that civilians will be killed in any modern war. If this is true, then
one possibility is that modern warfare cannot be morally justified.26

While this is the conclusion reached by antiwar pacifists, just war theo-
rists reject a sweeping rejection of war. Instead, they interpret the princi-
ple of discrimination to permit some acts that kill innocent people.

This more permissive view makes use of the “principle of double
effect,” which gives great weight to the distinction between the intended
results of actions and their unintended side effects. “Double effect”
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evaluates actions based on their intended results only. This idea is sig-
naled in the Bishops’ statement by the word “directly”; the principle of
discrimination is understood to forbid the taking of innocent lives
“directly” (i.e., intentionally) but not “indirectly” (i.e., unintentionally).

The principle of double effect tells us that morality permits war so
long as innocent people are not intentionally killed or injured. It permits
an attack on a military target if, as a side effect, it will kill civilians whom
one has no intention or desire to harm. It prohibits only those attacks
that deliberately aim to kill innocent people.27 Thus, attacks that cause
civilian deaths and injuries as collateral damage may be justified or at
least excusable. Both traditional just war theory and commonsense
morality are rather permissive about these unintended deaths and generally
accept expressions of regret as a sufficient response to them.

I want to show that the principle of double effect undermines just war
theory as a credible basis for condemning all terrorist acts. It does this
because it permits actions that are either terrorist acts or are morally
equivalent to them. Anyone who wants to make credible criticisms of
terrorism must reject both the principle of double effect and the watered-
down version of noncombatant immunity that it gives rise to.

To see why, consider first the September 11 attacks, which killed about
3000 civilians. While the attackers probably intended these deaths, what
would be the implications if they had not? Suppose the September 11
attackers’ had only intended to damage or destroy the World Trade
Center and the Pentagon buildings. Suppose that they knew that inno-
cent people would be killed but that these deaths were not part of their
goal. In this imagined scenario, these deaths would have been “collateral
damage” – the unintended but foreseen effects of an attack.

The key point here is that virtually no one would view the September 11
attacks as less wrong if they fit this description. If tapes of Osama bin
Laden had shown him saying that he had only wanted to attack the
buildings and regretted the collateral damage deaths of innocent people,
I very much doubt that this would diminish our condemnation of these
attacks. Even if innocent people had not been the intended targets, the
attacks would have shown such a high degree of callous disregard for
the lives of innocent people that we would still judge them to be morally
indefensible. Nonetheless, these imaginary attacks appear to comply with
the principle of double effect and its prohibition of intentionally killing
civilians.28 This shows that the principle of double effect is too weak to
condemn acts that are morally indistinguishable from terrorism. It rules
out intended killings but not reckless or negligent acts that people com-
mit even though it is clear that what they are doing seriously endangers
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people.29 By failing to distinguish different kinds of unintended conse-
quences, the principle of double effect leads to an overly permissive view
of the duty to discriminate. As a result, it undermines protection of inno-
cent human life in wartime.

Indiscriminate killings of civilians are quite common, even in wars that
many consider to be justified. Often, they result from the use of indiscrim-
inate weapons and tactics like cluster bombs, land mines, and high-altitude
bombing. Thousands of Afghans and Iraqis have been killed in the “war on
terrorism” fought by the United States since 9/11.30 In Iraq, the US military
claims that it does not even count civilian casualties, thus reinforcing the
message that civilian lives do not count. These killings make a mockery of
our condemnations of terrorism and our expressed commitment to the
value of innocent human life.31 Since the traditional just war theory’s prin-
ciple of discrimination permits these collateral damage killings, it, too, fails
to provide a strong basis for condemning terrorism.

6. TOWARD A CREDIBLE ETHIC OF WAR

If we are both to explain why terrorism is wrong and make morally cred-
ible criticisms of terrorist acts, we need an ethic of war that provides a
principled condemnation of both intentional attacks on civilians and of
many collateral damage killings that are generally accepted as regrettable
but necessary. The principle of discrimination contained in traditional
just war theory fails to distinguish different kinds of collateral damage
killings, some of which are permissible and others not.

Many collateral damage killings are wrong for the same reasons that
terrorism is wrong. They show a callous indifference to human life. This
is evident in cases where civilian deaths are both foreseeable and avoid-
able. Yet in other cases, collateral damage killings and injuries can be rea-
sonably judged to be permissible or excusable. If, for example, these
deaths and injuries are not foreseeable or if they occur in spite of stren-
uous efforts to avoid them, then the attacks may be legitimate. Walzer
calls the principle that requires serious efforts to avoid civilian casualties
the principle of “double intention”; I call it the “bend over backwards”
principle to suggest more vividly the idea that serious efforts must be
made to avoid harming civilians.32 It requires that combatants try to
foresee whether civilian casualties will result from an attack, and, when
they are likely, to look for other means of fighting that avoid civilian
damage as much as possible. This may require avoiding weapons such as
cluster bombs and land mines and using ground troops or low flying
planes rather than high-altitude bombing that makes discriminating
between military and civilian targets difficult or impossible.
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A country that implemented rules of this sort would be in a better
position to condemn terrorist attacks on innocent civilians. As we all
know, practicing what we preach enhances moral credibility while failure
to live by the principles we apply to others undermines it. What I have
tried to show here is that it is not merely the hypocrisy of public officials
that undermines condemnations of terrorism. Rather it is the lack of a
well articulated ethic of war that shows due regard for the value of
human life. The standard theories in this area fail to do this.

7. CONCLUSION

If we want to condemn terrorism in a morally credible way, this requires
several things: (1) greater consistency in the use of the term “terrorism,”
(2) consistent, impartial application of moral principles to acts of politi-
cal violence, (3) an absolute ban on targeting civilians, (4) and a restrictive
approach to collateral damage killings and injuries.

In addition, it requires rejecting central features of several prominent
views in the ethics of war. Unlike realism, a credible view must make
moral judgments based on factors other than the national interest.
Unlike moral common sense, it must prohibit attacks on civilians even
when such attacks will lead to victory and minimize military losses on
one’s own side. Unlike Walzer’s view, it must not permit a supreme emer-
gency exception to noncombatant immunity. And, unlike traditional just
war theory, it must not permit collateral damage deaths and injuries
simply because they are not intended.

Terrorist acts are, in my view, grave evils. But I hope to have shown
that it is not enough simply to say or think this. Our views only have
credibility when they are part of a consistent set of principles and beliefs.
Unfortunately, many people who categorically condemn terrorism have
an overall ethic of war that permits some terrorist acts. This is unfortu-
nate for many reasons. But the most important reason is that when moral
judgments are seen as hypocritical and self-serving, we lose the power of
moral ideals to help us communicate and cooperate across serious dis-
agreements and group boundaries. The undermining of moral ideas
makes it even harder to create the conditions for a shared and civilized
form of human life.
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ALISTAIR M. MACLEOD

THE WAR AGAINST TERRORISM AND THE “WAR”
AGAINST TERRORISM

Whether the appropriate response to a terrorist attack is to declare
(literal) war on terrorism or to conduct a (metaphorical) “war” against
terrorism – or both – depends in large measure on the nature of the ter-
rorist threat. The question is potentially controversial because views can
differ dramatically both about the sources of the kinds of terrorism that
pose a threat and about the kinds of strategy that may be called for to
neutralize the threat. Despite such differences, however, it ought to be
a matter of agreement that ideally the grand objective to be served both
by military and by nonmilitary strategies for combating terrorism is the
prevention of terrorism. Advocates of a (literal) war against terrorism,
no less than those who stress the need for a (metaphorical) “war” against
terrorism, would be in no position to claim victory in the fight against
terrorism if they had to concede, at the end of the day, that, despite their
best efforts to anticipate or respond to particular terrorist attacks, they
had been unable to reduce to reasonably manageable proportions the
more serious forms of the long-term threat of terrorism. It may of
course be unrealistic to hope that the threat can be wholly eliminated.
Nevertheless, not even to aim at the prevention of terrorism is to be inde-
fensibly unambitious.

But if the grander objective – prevention of terrorism; elimination of
the terrorist threat – is to be kept alive, importance obviously attaches to
serious efforts to understand the sources of terrorism. Defensible strate-
gies both in the war against terrorism and in the “war” against terrorism
must be informed by the best available information about the causes of
terrorism. If this is to be achieved, it is important not only for the search
for the best explanations to take fully seriously the myriad forms terror-
ism either does or could assume but also for recognition to be given to
the potentially very diverse conditions that can facilitate the emergence
(and persistence) of terrorism.

To ask how the threat of terrorism is to be combated defensibly and
effectively (whether by military or by nonmilitary means, or by both) –
that is, to ask how defensible and effective strategies are to be identified
for the prevention of terrorism – is different from asking (merely) about
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what the response ought to be to particular acts of terrorism. It is
different, in part, because the latter question arises only in the wake of
terrorist attacks, whereas it is possible to raise the former question even
when no terrorist attack has yet taken place. But even when the asking of
the question about strategies for the prevention of terrorism is triggered
by the fact that a terrorist attack has already occurred, it is one thing
to ask what response would be appropriate while assuming that the pre-
ferred response will be one that contributes to the prevention of terror-
ism and another thing to ask about the appropriate response without
making this assumption. The two questions are different because asking
how future terrorist attacks are to be prevented need not be what is
emphasized by those who are trying to decide how to respond to a par-
ticular terrorist attack. Instead, the emphasis may simply be on ensuring
that there is a retaliatory strike at the terrorists. Even if this kind of retal-
iatory response could be justified on strictly retributive grounds – and it
is plausible to think that a measured retributive response is bound to be
even more difficult to achieve in this kind of context than it is when
penalties are being meted out in a court of law – to assign too much
importance to trying to ensure that the perpetrators of terrorist acts get
what they deserve is to divert attention from a more urgent task, the task
of trying to reduce the threat of terrorism. Of course those whose prior-
ity it is to retaliate may suppose that a primarily retributive response is
also an effective way of deterring further attacks. However, this further
claim is subject to challenge.1 Not only is there a real possibility that
focusing on retaliation will mean that potentially more effective pre-
ventive strategies are overlooked, but the retaliatory strategy may itself
increase the risk of further terrorist attacks: a fundamentally retaliatory
response often generates a spiraling cycle of violence that merely height-
ens, instead of diminishing, the threat of terrorism. And if, as is often the
case, the retaliatory response is, at least in part, wrongly targeted – with
those who are not themselves terrorists (or terrorist supporters) being
among the principal victims of the response – the retaliatory response
may have to be characterized both as counterproductive from the stand-
point of prevention of terrorism and as itself morally indefensible.

A merely (or principally) retaliatory response to a terrorist attack is
thus perilous. Even if the retaliation could be represented, fairly, as the
sort of measured and well-targeted response against the perpetrators
of the terrorist act that they might be said to deserve – an extremely
demanding condition (in part, because of its obscurity) – the fit may in
any case be poor between such a response and one that is carefully calcu-
lated to prevent the recurrence of such acts. When decision-makers are
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trying to respond in a way that will prevent terrorist acts in the future, not
only will they find that the strategies they must consider are not limited to
those that might be thought to give the terrorists what they deserve; they
may also find that maximally effective preventive strategies are actually in
conflict with those suggested by retributive considerations.

1. THE WAR AGAINST TERRORISM AND THE TARGETING
PROBLEM

Whatever the putative rationale for going after the perpetrators of ter-
rorist acts – retribution, deterrence, prevention, or some combination of
these – if going after them is thought to require resort to war, one of the
trickiest questions that has to be faced (from the standpoint of identifying
both effective and morally defensible strategies) has to do with selecting
the target for military action. It is a notorious feature of many terrorist
attacks that little may be known, initially certainly and often in the long
run too, about both the precise identity and the precise whereabouts
of the perpetrators. And even when these problems are thought to be
resolvable, targeting the terrorists without also inflicting grievous harm
on nonterrorists in the general vicinity can be expected to present a for-
midable challenge. Wrongly targeted military action is obviously open to
objection both on effectiveness and on moral grounds: on effectiveness
grounds, because (and so far as) the actual perpetrators (and their sup-
porters) survive the attack; on moral grounds, because the right unin-
volved third parties have not to be gratuitously harmed is being breached.
The problem here is a rather special case of the problem that is apt to
arise in any war when, in the course of a military campaign, the lives of
noncombatants are either taken or seriously disrupted. What makes the
problem special, in a sense, is that, when military action is taken against
terrorists whose identity and whereabouts are largely unknown, the risk
of adverse impact on persons other than the terrorists themselves may be
much greater than it is in more conventional wars.

2. MILITARY VS. NONMILITARY STRATEGIES FOR THE
PREVENTION OF TERRORISM

Preventive military action against terrorism is obviously only one possible
means of preventing terrorism. What the strategies are that need to be
at least considered in connection with this broader question – the ques-
tion how terrorism is to be prevented – depends, equally obviously, on
what the best explanations are (1) for the emergence of terrorism and
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(2) for the successful execution of terrorist campaigns. The effort to
combat terrorism would collapse into the adoption of a military strategy
for the prevention of terrorism – a strategy that involves, let it be sup-
posed, the launching of preventive military strikes against terrorism –
only if, given the best explanations of these two kinds, it turned out
(surprisingly) that resort to military action against terrorists and their sup-
porters is either the only or the most effective way, in all situations in which
the threat of terrorism has to be coped with, of preventing terrorism.

This last supposition, however, seems obviously false – if only because
the use of military force against terrorism is never seen as excluding (more
or less simultaneous – and parallel) employment of nonmilitary strate-
gies. If, for example, there are possible ways of putting economic pressure
on terrorists and their backers, not even the most enthusiastic advocate of
military action against them would contemplate vetoing such economic
strategies.

Once it is noted that (a variety of) nonmilitary strategies for dealing
with terrorists and the threat they pose are usefully complementary to
strictly military strategies, the possibility has to be reckoned with that some
of these nonmilitary strategies may sometimes be preferable to strictly
military strategies. They may be preferable for a number of reasons. For
example, they may be preferable because, in given historical circum-
stances, they are likely to be more effective: locating the terrorists with a
view to using military force against them may be too difficult, or military
action even when feasible may contribute indirectly to the strengthening of
terrorist groups by making it easier for them to find new recruits. Again,
nonmilitary strategies may be preferable because they would be less dam-
aging not only to the nonterrorist members of targeted societies but
also to those who would otherwise be taking military action against ter-
rorists. And the case for concentrating on nonmilitary strategies becomes
particularly compelling when – as may very well prove to be the case –
conventional military responses have to be regarded not only as too
ineffective or too costly, but also as morally problematic. Why morally
problematic? Partly because, once preventive military strikes are distin-
guished – as arguably they must be – from military action for purely defen-
sive purposes, their moral permissibility is very difficult to establish.2

Partly also because, even if preventive military action against terrorism
could in principle be exempted from an otherwise fairly general moral
objection to preventive war, it may be difficult or impossible, under most
of the conditions that are likely in practice to obtain, for such preventive
military strategies to be resorted to without serious breaches of the
requirements of jus in bello. On any plausible version of this branch of
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just war theory, those against whom military action is to be taken must
be targeted without the infliction of significant damage on civilian pop-
ulations. This condition is particularly difficult to satisfy when the target
is an elusive enemy. Yet notoriously, one of the standard features of any
(literal) war against terrorism is that terrorists and their supporters are
often horrendously difficult to locate and isolate.

3. WAGING WAR AGAINST THE STATE SPONSORS 
OF TERRORISM

It may be argued, however, that the targeting problem has a ready solu-
tion when states can be identified that “sponsor” terrorists. Military
action against terrorists and their supporters can then take the form of
waging war against the sponsoring states. And certainly if – though it is
a big “if” – the appropriate connections can be established between the
states against which military action is taken and the terrorists they are
allegedly “sponsoring”, the war against terrorism raises issues that pres-
ent no special difficulty for the requirements of jus in bello in just war
theory. Although fighting terrorism is what provides the rationale for
resort to war in such cases, the war that is actually waged must be viewed
through much the same ( jus in bello) lens as other wars, wars not trig-
gered by the attempt to combat the threat of terrorism. However, even if
all this is conceded, establishing that the targeted state can correctly be
viewed as “sponsoring” terrorists is often a difficult task, partly because
of differences of view about what ought to be allowed to count as “spon-
sorship” in this context, and partly because, in any case, the crucial
evidence of sponsorship of the requisite sort(s) may be elusive. The war
against Afghanistan after 9/11 may have to be viewed as something of a
special case in this connection, partly because al-Qaeda had an ascer-
tainable and geographically determinable base of operations within
Afghanistan, partly because of the closeness of its ties to the Taliban
regime, and partly because of the regime’s determination to continue
to offer it protection even after its role in the 9/11 terrorist attack on
New York had been uncovered.

However, when it comes to cases, in a worldwide effort to combat
terrorism, where either (1) the identity of the terrorists who pose a threat
is very difficult to establish or (2) their connections with readily identifi-
able states cannot be confidently described in ways that make it possible
for these states to be targeted as “sponsors” of the terrorists – the prob-
lem of targeting a military response to the threat of terrorism may admit
of no such straightforward solution. As David Luban points out,3 states
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that sponsor terrorists must be distinguished both from states that
“tolerate” terrorists and from states that “negligently fail to repress ter-
rorists.” Once these distinctions are drawn, it becomes highly questionable
whether a military response to the threat of terrorism can defensibly take
the form of waging war against the states in which terrorists happen to
have a base of operations.4

But whatever the reasons in detail are for its being difficult – indeed
highly problematic – to mount a defensible military response to the
threat of terrorism by waging war against the states in which terrorist
organizations have, in some sense, a base of operations, it is clear that
the existence of such reasons is a powerful argument for giving serious
consideration to the nonmilitary strategies that might profitably be pur-
sued in the effort to combat the threat of terrorism. The argument, in a
nutshell, is this. If (and so far as) strictly military strategies in the war
against terrorism prove to be unavailable – whether because the preven-
tive use of force even against terrorists is morally problematic or because
military targets cannot be identified that would permit military action
against terrorists to be appropriately and effectively undertaken – then
the search for nonmilitary strategies assumes correspondingly greater
urgency and importance.

4. THE “ROOT CAUSES” OF TERRORISM AND THE “WAR”
AGAINST TERRORISM

Just as it is obviously a mistake to suppose that combating terrorism is
always (or only) a matter of devising military strategies for the prosecu-
tion of a war (a war in the literal sense of “war”) against terrorism, so too
it is a mistake, when the broader question is being tackled – namely, the
question how to combat terrorism (how to conduct an effective and
morally defensible war against terrorism even when “war” has to be
given a merely metaphorical reading) – for too narrow a range of possi-
ble strategies to be canvassed. However, a crucial condition of getting
clear about the full range of conceivably appropriate nonmilitary strate-
gies for combating the terrorist threat is careful attention to the best
explanations that can be developed for the emergence and persistence of
terrorism as a complex sociopolitical phenomenon. Unless a rationally
grounded account can be arrived at about the factors that generate the
terrorist threat in the many forms it can assume, policymakers may
be condemned to trying to respond to the threat not only in ways that
prove to be ineffective or inappropriate but also in ways that fail to so
much as consider options that a better understanding of the “root
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causes” of terrorism might point to. This type of failure is a familiar fea-
ture of two other “wars” that have been declared, and that are currently
underway, in the United States. In the so-called “war” against crime as
well as in the so-called “war” against drugs – in both of which it is
(overwhelmingly) nonmilitary strategies of various sorts that need to be
pursued – the identification of potentially fruitful strategies has been
hobbled by failure (or refusal) to undertake suitably comprehensive
inquiries into the “root-causes” of criminal behavior in the one case and
of drug use in the other.5

When the “root causes” of the threat of terrorism are being explored
in a suitably unprejudiced and comprehensive way, several mistakes must
be avoided.

(1) First, and obviously, the quest for such explanations ought not to
be artificially restricted by the fear that they are designed to exoner-
ate the perpetrators of terrorist acts and perhaps even to shift the
blame for their occurrence onto the victims. For one thing, what is at
stake is the discovery of the explanations for the threat of terrorism
in given historical circumstances, and the question what explains the
threat is sharply distinguishable from the question whether the ter-
rorists who pose the threat are themselves pursuing strategies that are
either justifiable or excusable.6 The questions that need to be asked
are empirical questions. They may be questions, for example, about
the actual motives, beliefs, objectives, assumptions, plans, etc., of ter-
rorists and their supporters. Or they may be questions about the atti-
tudes towards terrorists of the populations in which they have a base
of operations and in which they enjoy at least some measure of tacit
and indirect support from members of the community who share
their political objectives while disapproving of their methods. Or they
may be questions about the social, economic, cultural, religious, and
political conditions that provide fertile ground for the development of
terrorist organizations and for the cultivation of the kinds of (active
and passive) support they need in order to survive and prosper.
All these questions can (and should) be answered without reference
to such expressly normative questions as whether the attitudes,
motives, actions, etc., of terrorists and their supporters are morally
defensible or indefensible. And the answers to the normative ques-
tions, when they are taken on, cannot be deduced, or even in some
looser way “derived”, from the answers to the empirical questions.

(2) A common misconception about the role played by explanations in
terms of “root causes” in the fashioning of a rational response to the
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threat of terrorism is that it is sufficient to focus attention on the
motives, beliefs, plans, and assumptions of the terrorists themselves
or of those who provide them with explicit backing.7 It is uncontro-
versial, of course, that it is important to try to command a clear view
of the actual motives (beliefs, assumptions, attitudes, etc.) of perpe-
trators of terrorist acts – for example, of Osama bin Laden and the
members of the al-Qaeda organization – and of the motives (etc.) of
those who help to organize, finance, and protect the terrorist cam-
paigns they develop. However, an adequate explanation of both the
emergence and the success of terrorist groups must also take into
consideration the attitudes, beliefs, and grievances of those rank-
and-file members of the societies in which they have their base on
whose silent and tacit support they have to rely, even when this sup-
port takes the form of little more than sympathy with the political
objectives they ostensibly seek and even when this sympathy is cou-
pled with deep misgivings (or outright disapproval) of the methods
to which they resort in pursuing the objectives. If terrorism is under-
stood in many familiar sociopolitical contexts as a form of politi-
cally motivated violence, one marked (among other things) by a
commitment on the part of terrorists to the achievement of political
goals through the intimidation of civilian populations, the indirect
role played by popular support for some of these goals in the devel-
opment and execution over time of successful terrorist campaigns
ought not to be underestimated.

It is of course a mistake to suppose that this support – indirect
and heavily qualified though it is – suffices to make terrorists of all
the members of such tacitly supportive populations. It is clear that
most of the members of such societies are not “terrorists” – on any
plausible (even “elastic”) understanding of what counts as terrorism
– and that despite this, their reluctance to actively oppose terrorist
campaigns in pursuit of objectives they endorse may be an impor-
tant factor in enabling these campaigns to be sustained. It is also a
mistake to think that, even if they cannot strictly be counted as “ter-
rorists”, they ought automatically to be condemned for not actively
opposing terrorist organizations when they support the objectives
but not the methods of these organizations. In some cases the expla-
nation for their reluctance to dissociate themselves from merely
“tacit” supporters of a terrorist campaign may be traceable to the
fact that the terrorists are prepared to use terrorist techniques
against their own people, securing their silent acquiescence through
intimidation. Important though these cases are, they are clearly not
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the only cases. The attitudes of the nonterrorist members of a society
towards the terrorists in their midst are often driven, not by fear, but
by support for the political objectives ostensibly being pursued by ter-
rorist organizations. When this is the case, simple condemnation of
their “complicity” is inconsistent with proper recognition of the
complexity of the difficult circumstances in which they find them-
selves. For example, it may be certain, in these circumstances, that
explicit opposition to the adoption of terrorist means of achieving
agreed political objectives will be powerless to bring about any
change in strategy. It may also be the case – relatedly – that viable
opportunities for the adoption of alternative strategies for the
achievement of the objectives in question do not so much as exist.
And even if the members of societies that give various forms of tacit
support to terrorist organizations are in some way and to some
degree morally blameworthy for their failure to dissociate themselves
expressly from – or for their failure actively to oppose – the terrorist
organizations in their midst, the architects of sensible antiterrorism
policies in other countries have nothing to gain from refusal to
obtain an accurate reading of the special nature of the contribution
silent acquiescence plays in facilitating terrorism. Indeed they have a
great deal to lose if they fail to see that the adoption of policies that
address the underlying grievances of those who provide silent sup-
port may go a long way towards reducing the effectiveness of terror-
ist campaigns by cutting off this important source of support.

(3) It may be true that greater attention to a suitably comprehensive
account of the conditions that facilitate the emergence and the sur-
vival of terrorist organizations will point to the need to develop
counterterrorism strategies in the light of a broader range of nor-
mative questions than might otherwise be raised – questions, for
example, about the assessment of the attitudes of those whose passive
support for (or even whose toleration of) terrorist campaigns makes
an indirect (but easily overlooked) contribution to their success. And
it may also be the case that some of the counterterrorism strategies
that emerge for serious consideration in this way will be strategies that
call for significant modifications to be effected in some of the poli-
cies (economic, diplomatic, military) to which the countries that are
exposed to the threat posed by terrorists are currently committed,
including policies of the sorts that help fuel the discontents of some
of the passive supporters of terrorist organizations. However, nei-
ther the fact that a broader range of possible counterterrorism
strategies than are normally envisaged may have to be given serious
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consideration nor the fact that some of these call for hitherto sacro-
sanct policies to be modified can be regarded as reasons for disal-
lowing, or devaluing, empirical research into the “root causes” of
terrorism.

(4) Even when the enquiry does uncover a causal connection between
policies that have been or are in place and the putative grievances
that (at least indirectly) help to generate (effective) terrorist cam-
paigns, the question what policy revisions – if any – ought to be con-
templated is still a crucial normative question to which an answer
must be returned that is logically independent of the fact that there
are causal links between existing policy positions and the sense of
grievance that helps to sustain terrorist campaigns. For example, the
sense of grievance, once examined, may have to be dismissed as inde-
fensible – connected though it no doubt is, causally, to the imple-
mentation of certain policies by the state that is the target of the
terrorist threat. The policies in question may be perfectly defensible
policies – in which case adjusting the policies in order to ward off a
possible terrorist attack may, for good reason, be viewed as an
entirely unacceptable option. Again, even if the sense of grievance
that is widespread among the members of a society who can be
depicted as more or less passive supporters of a terrorist campaign
is, at some level, understandable (in that their circumstances really
are wretched, and not only through no fault of their own but also
because they are the victims of indefensible policies), the aggrieved
may well be targeting their complaints inappropriately – through
failure to trace their unhappy lot to, say, the reactionary policies of
the authorities in their own society. (Contemporary Saudi Arabia
provides a possible example here.) Where circumstances of this gen-
eral sort obtain, the appropriate response to the threat of terrorism
will be – though in part only, no doubt – not to change policy direc-
tion but to try to correct misconceptions about the real sources of
miserable conditions in the society in which there is at least some
measure of toleration for a terrorist campaign directed at foreigners.

(5) When the root causes of terrorism are being investigated, moreover,
a suitably comprehensive view of these causes should be sought.
Complex social attitudes – including ambivalent attitudes in unfor-
tunately situated societies towards the terrorist organizations in their
midst – can seldom be explained adequately if single-factor explana-
tions are sought or accepted. (A possible example here is the not
uncommon tendency to trace the terrorist threat posed by al-Qaeda –
or by Palestinians who mount terrorist attacks against Israel – to a
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narrow, and distorted, version of Islamic doctrine.) Most adequate
explanations will be multifactor explanations and it will of course
be incumbent on those whose research provides the empirical evi-
dence on which these explanations are based to try to specify the role
played by these many factors and to bring out not only their com-
parative importance but also the special conditions under which
their importance may have to be accorded recognition.

(6) It is a big mistake to suppose that the threat of terrorism is a single,
more or less unitary, threat. The truth of course is that it assumes a
wide variety of forms under different sets of social, economic, politi-
cal, and cultural circumstances. There may well be important respects
in which these threats – and the sorts of terrorist organizations in
which they originate – have certain common features. But there are
bound also to be important differences. It is only to be expected, con-
sequently, that any adequate explanation of the threat posed by ter-
rorism to the members of a given society at a given time will be
different from the explanations that careful investigators will come up
with for the terrorist threats to which the members of other societies
are exposed. And it is therefore to be expected that appropriate and
potentially effective responses to the threat of terrorism will have to
be different for different societies that face this threat – and different,
too, for the same society at different junctures in its history.

(7) Yet another misconception – the last I shall say something about
here – is that recognition of the role played by support for the polit-
ical objectives of terrorist organizations will lead to the adoption of
counterterrorism policies that give terrorists what they want, thereby
violating a cardinal rule in the battle against terrorist threats –
namely, the rule that forbids any capitulation to the demands terror-
ists make. This rule requires that terrorists who make demands under
threat of violence to innocent civilians ought never to be rewarded.

It may not be at all clear, however, precisely how this rule is to be
applied in some of the contexts in which policymakers have to decide
how far to go towards modifying or abandoning policies that have
generated some of the deep discontents in societies in which terrorists
have a base of operations. Consider the following possible scenarios.

Suppose, for example, that the terrorists are demanding that cer-
tain policies of the targeted state be abandoned or modified, but not
because of any real commitment they have to the alleviation of the
discontents of the members of the society within which they are oper-
ating, but simply because it is useful for them to secure the support –
the passive support, at any rate – of these members in the terrorist
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campaign they have launched against the state that is responsible for
the policies. Under these circumstances, how should we view the deter-
mination of the targeted state to respond to these demands by
adamantly sticking to the offending policies on the ground that not to
do so would be tantamount to rewarding terrorism? Is this a case
where adherence to the rule about not capitulating to the demands of
terrorists requires the targeted state simply to reaffirm its commitment
to the policies? Arguably not. The reason is that, in these circum-
stances, staunch refusal to modify or abandon the policies in question
may have to be seen as playing into the hands of the terrorists. For one
thing, the perpetuation of these policies makes it easier for the terror-
ists to continue to receive the tacit support of those who suffer under
the policies – this support being a crucial condition of the success, over
the long run, of the terrorist strategy they are pursuing. For another,
it is a feature of the case under discussion that the terrorists are not
themselves seriously committed to alleviating the discontents gener-
ated by the policies. There is consequently an important sense in which
modification or abandonment of the policies ought not to be seen as
a matter of doing, under threat, what the terrorists actually want.

Part of what a scenario of this sort underscores is the importance,
in dealing with terrorist demands, of not underestimating either the
deviousness or the cleverness of those who make the demands. What
the terrorists really want to achieve, when they demand of the threat-
ened state that it abandon certain policies that are viewed as objec-
tionable by their tacit supporters, may well be very different from
what, at first glance, it might be thought to be. Their principal aim
(and hope) may be, not to have the hated policies abandoned, but
rather to have the demand for their abandonment summarily rejected.
In these circumstances, is the rule about not giving in to terrorists
more likely to be breached by a response that gives them what they
say they want or by a response that gives them what they really want?
It is true, no doubt, that there is a sense in which what counts in these
circumstances as “giving in” is at least as much a matter of percep-
tion as it is of reality – a point frequently emphasized by defenders of
the rule forbidding concessions to terrorist demands. Even so, if the
terrorists know that compliance with their surface demands is not
what they really want to achieve, it is surely a nice question which
response on the part of the threatened state ought to be viewed, in the
circumstances supposed, as “appeasing the terrorists.”

If it should be claimed, in support of the conventional answer to
this question – the answer for which any move towards policy
modification on the part of the targeted state is tantamount to
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capitulation to terrorist demands – that what the rule about not
giving in to terrorists principally requires is the avoidance of any
appearance of weakness, it ought to be asked whether what matters,
in the struggle between terrorists and the targeted state, is how the
response is perceived by the terrorists or how it is apt to be perceived
by supporters of the targeted state. Since it is obviously the terrorists’
perception of the significance of the response that has a bearing on
whether they will be emboldened to escalate their demands, it should
be clear that in the imagined case there is no basis for the fear that
any modification of the hated policies by the targeted state will be
seen as a sign of weakness. As for the concern that supporters of the
targeted state are bound to perceive any policy modification as capit-
ulation to terrorist demands, it can readily be allayed by frank pub-
lic disclosure of the rationale for the response. It can be made clear,
for example, that, contrary to their stated demand (and contrary,
therefore, to appearances) the ulterior purpose of the terrorists was
to goad the targeted state into reaffirming its support for the hated
policies, thereby making it less difficult for them to pose as the true
defenders of the communities whose support they need.

Consider another possible scenario. Suppose the state responsible
for the alienating policies the terrorists are exploiting in their effort
to get the members of their own societies to lend (at least tacit) sup-
port to their terrorist campaign has an interest, now, in abandoning
the policies – perhaps (at least in part) because it has become appar-
ent how damaging they are to many of those affected by them and
also how cunningly the terrorists are exploiting this fact in order to
secure the tacit support of those who have been adversely affected.
Suppose, though, that it is a matter of agreement – as between the ter-
rorists and rank-and-file members of the society – that the policies
are objectionable, an important source of some of the miseries being
endured by the members of the society. Would a decision on the part
of the targeted state to abandon (or modify) the policies have to be
seen as breaching the rule about not making concessions to terror-
ists? Would it have to be seen as appeasement? Again, arguably not.
The reason is that, in these circumstances, modification or abandon-
ment of the policies can readily be seen as a means of depriving the
terrorists of the support they are otherwise able to enjoy from the
alienated members of the society who are not terrorists. If loss of
this sort of support would make it more difficult for the terrorists to
continue with their terrorist campaign, why should not the state that
is the target of this campaign seriously contemplate abandoning or
modifying the offending policies?
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What these examples show is that too crude an interpretation – or
application – of the rule about not making concessions to terrorists
can contribute, even if only indirectly, to the success of terrorist cam-
paigns.8 If there is reason to believe that terrorists are prepared to try
to secure the tacit support of many of the ordinary members of their
society who do not necessarily approve of their methods by repre-
senting themselves as committed to political objectives that have
broad public support, it is arguably incumbent on smart counterter-
rorism strategists to try to deprive them of this sort of popular base.
This can sometimes be done by the abandonment or modification of
policies that have been a standing obstacle to achievement of the
objectives, especially when (as is not infrequently the case) the poli-
cies are themselves misguided and the objectives quite reasonable.

5. CONCLUSION

I have argued, albeit briefly and schematically, that precisely because
waging (literal) war against terrorism in a manner that is both morally
permissible and reasonably effective requires the fulfillment of a number
of difficult-to-satisfy conditions, a great deal of importance attaches to
combating the threat of terrorism by conducting a (merely metaphorical)
“war” against terrorism. Since the aim of this latter war – like the aim of
the former – is, at least ideally, to prevent terrorism by eliminating so far
as possible the threat of terrorism, importance obviously attaches to
working, on a broad front, towards elimination of the many sources of
the threat. And this, in turn, calls for serious investigation of the many
factors – social, cultural, religious, economic, political, and so on – that
play a role, direct or indirect, large or small, in facilitating the emergence
and survival of terrorism in the various forms it can assume.

But although it is important for work on nonmilitary strategies to
combat terrorism to be undertaken against the backdrop provided by a
reasonably comprehensive account of the causes of terrorism in the many
forms it can take in different kinds of historical circumstances, clearly not
all the strategies for combating the threat of terrorism that are consistent
with this set of explanations are going to be in principle acceptable strate-
gies. Acceptable strategies have to satisfy (at least) two important sets of
constraints: moral permissibility constraints and effectiveness constraints.
On the one hand, they must be respectful of the fundamental human
rights of all who are affected by them. On the other, they must make a
positive contribution, directly or indirectly, to diminishing the threat of
terrorism.
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The review of nonmilitary strategies for the purpose of picking out
those that are both morally permissible and potentially effective must be
conducted with at least two dangers in mind. On the one hand, there is
the danger – about which nothing has been said in this chapter – that
strategies aimed at increasing domestic security in the face of terrorist
threats may be adopted even when they violate fundamental human
rights. A leading example of this sort is the authorization of coercive
interrogation techniques in the hope that their use may help to extract
valuable information in the fight against terrorism from uncommunica-
tive detainees, despite the fact that these techniques violate the right not
to be tortured. Another is the relaxation of freedom and privacy con-
straints on methods of intelligence-gathering, in disregard of the fact that
the constraints are essential to the protection of fundamental human
rights. The other danger – which it has been a major purpose of this
chapter to underscore – is that strategies that might be highly effective
means of diminishing the threat posed by terrorism may be overlooked or
rejected because of undue or unwarranted attachment to existing legal
arrangements or current policy commitments. For example, economically
and politically motivated support for repressive regimes may have to be
abandoned if the threat of terrorism posed by antigovernment move-
ments in countries with repressive regimes is to be reduced or eliminated.
Again, certain kinds of global “free market” policies may have to be mod-
ified if in their current form they are found to be counterproductive from
the standpoint of the fight against terrorism, as they might well be if it
could be shown that terrorist organizations are able to entrench them-
selves in economically underdeveloped societies because thoroughgoing
“free market” investment and trade policies are insufficiently respectful of
indigenous rights to fair conditions of economic development.

When nonmilitary strategies for combating the threat of terrorism
conflict with the principles of justice that underpin doctrines of human
rights, it is of course the strategies that must be abandoned. But when the
conflict is between potentially effective strategies and current laws and
policies, it is the laws and policies that must be modified.

NOTES

1. It is worth noting that while this claim presupposes that well-founded judgments
about the deserts of terrorists can be made, it can make no contribution to the
defense of those judgments. Even if a retributive response to terrorism could be
shown to reduce the threat of terrorism, this could not be cited as part of what
justifies the desert-ascribing judgments presupposed by the response.
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2. Michael Walzer’s verdict in Just and Unjust Wars (New York: Basic Books, 1977) is
that preventive war, once its distinguishing features are accurately described, must be
seen to be morally unacceptable. See also the recent discussions of the question by
David Luban (“Preventive War”, Philosophy and Public Affairs Vol 32 No 3, Summer,
2004) and Allen Buchanan and Robert Keohane (“The Preventive Use of Force:
A Cosmopolitan Institutional Perspective”, Ethics and International Affairs, 18 (1),
2004). While they do not endorse Walzer’s blanket condemnation of preventive war,
neither the (narrowly drawn) exceptions to a general ban on preventive war that
Luban argues for nor the international institutional safeguards that Buchanan and
Keohane recommend for the authorization of the preventive use of force would legit-
imize any general resort to military force as a means of combating the threat of
terrorism.

3. Luban, “Preventive War.”
4. It is even more obvious that a military response to the threat of terrorism cannot

defensibly take the form of attacking states in which terrorist organizations have a
base of operations when the states in question are themselves, in some sense and to
some degree, “at war” with the terrorists in their midst. In these cases, it may be
undeniable that the terrorists have a base in the territory over which the states have
at least nominal jurisdiction, but it may be equally undeniable that the states cannot
be regarded as in league with them.

5. Resistance to serious investigation of “root-causes” – whether of crime, or of drug
use, or of terrorism – often goes hand-in-hand with the leveling of the charge that
those who value such research are “soft” on crime (or drug use, or terrorism), or
that they are pathologically predisposed to “coddle” criminals (or drug-users, or
terrorists).

6. It is this latter question that figures prominently in the paper on terrorism that
Walzer wrote in 1988, the paper that has been reprinted in Arguing About War (New
Haven, CT: Yale University Press, 2004).

7. Something pretty close to this assumption pervades large parts of Jean Bethke
Elshtain’s Just War Against Terror (New York: Basic Books, 2003).

8. Actual examples of this kind of misguided “toughness” are not difficult to cite. For
example, when the Israeli government has broken off (or indefinitely postponed)
negotiations with the Palestinian authorities in response to terrorist attacks orches-
trated by Palestinian factions opposed to the peace process, its response, despite its
touted “toughness”, has in fact given the terrorists precisely what they want.

202 ALISTAIR M. MACLEOD



WIN-CHIAT LEE

TERRORISM AND UNIVERSAL JURISDICTION

1. INTRODUCTION

Under international law, a nation may typically claim jurisdiction over a
criminal case on the basis of two principles, namely, the principle of ter-
ritoriality and the principle of nationality. The principle of territoriality
is the principle by which a nation may claim jurisdiction over an alleged
crime if it is committed within its territory. The principle of nationality,
by contrast, allows a nation to extend its criminal jurisdiction beyond its
borders. However, the extraterritorial jurisdiction allowed by the principle
of nationality is rather limited; as it stands, this kind of extraterritorial
jurisdiction is limited by the connection of a nation to a crime through
either the nationality of the alleged perpetrator of the crime (active
nationality) or that of the victim (passive nationality). The principle of
nationality, active or passive, is the principal uncontroversial means by
which a nation may assert extraterritorial jurisdiction.

In recent years, however, a highly controversial principle of criminal
jurisdiction under international law has gained prominence, as well as
significance, due to a number of high-profile cases. Though the use of
this principle by nations to assert criminal jurisdiction is still rare, the
frequency of its use has increased significantly in recent years. I am refer-
ring to the principle of universal jurisdiction. By this principle, a nation
may claim jurisdiction over a criminal case without regard to where it is
supposed to have taken place or the nationality of either the alleged per-
petrator or the victim of the crime. Perhaps the proper way to state the
principle of universal jurisdiction is that in its pure form, it allows a
nation’s claim of jurisdiction over an alleged crime to be “based solely on
the nature of the crime.”1

Clearly, the principle of universal jurisdiction expands the scope of a
nation’s extraterritorial criminal jurisdiction in a significant way. But this
expansion is still rather limited. Even its most enthusiastic defenders
would want to restrict the use of universal jurisdiction to a special class of
serious crimes under international law, often known as “international
crimes” – crimes such as torture, genocide, and crimes against humanity.
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However, as a matter of international law, it is only fair to say that the
list of crimes subject to universal jurisdiction is still evolving. Regardless,
even with the clear restriction of its applicability to a very small number
of serious crimes, universal jurisdiction is rightly considered problematic
and controversial.

Universal jurisdiction has been used in a number of high-profile cases
such as Israel’s prosecution of Eichmann in 1961 and, more recently,
beginning in 1995, Belgium’s trial and eventual conviction of a number of
Rwandans for war crimes committed against other Rwandans in Rwanda.
In 1996, universal jurisdiction was also invoked when Spain considered
the prosecution of the former Chilean dictator, General Augusto
Pinochet, for crimes committed against Chilean citizens under his rule.2

Later Spain even sought the extradition of General Pinochet from Britain
when he was in Britain on a private visit.

While much has been said concerning the appeal, as well as the pitfalls,
of the principle of universal jurisdiction in relation to genocide, torture,
crimes against humanity, and other serious violations of human rights, the
discussion of the use of universal jurisdiction in relation to terrorism is rel-
atively rare.3 The use of universal jurisdiction in relation to terrorism may
not be without precedents. A crime that has a long history of association
with the principle of universal jurisdiction is piracy. One can perhaps quite
readily extend the justification for the use of universal jurisdiction in
piracy cases to cases involving the hijacking of airplanes and ships. But it
is important, especially in the current environment, to consider the use of
universal jurisdiction to deal with terrorist crimes in general and not only
in relation to those that are committed on the high seas, in international
airspace, or with multiple claims of territorial jurisdiction.

The purpose of this chapter is to argue that terrorism in general should
be included as such, and not merely incidentally, among the crimes subject
to universal jurisdiction. There is much that is similar between terrorism
and other crimes that are considered to be subject to universal jurisdiction.
Like the perpetrators of genocide, torture, and crimes against humanity,
terrorists typically inflict violent harms and/or death on innocent people,
violate their fundamental human rights, and cause widespread fear and
sense of insecurity within certain groups of people, often with the pur-
pose of serving political ends. More importantly, as in most of these
other crimes, the violence committed in terrorist acts involves the deper-
sonalization of the victims. However, I do not wish to make a case for
subjecting terrorism to universal jurisdiction solely on the basis of the
family resemblances between terrorism and some of the other crimes
considered to be subject to universal jurisdiction. After all, it is not clear
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in the first place why only certain serious crimes, but not others, are
subject to universal jurisdiction, not to mention the fact that the contro-
versial idea of universal jurisdiction itself needs justification.

While it would be impossible to give a detailed justificatory account of
universal jurisdiction in this short chapter, in order to motivate the case
for subjecting terrorism to universal jurisdiction, I will here attempt a rel-
atively brief philosophical account of the moral basis of the principle
of universal jurisdiction, as well as an account of what it is about certain
crimes that make them justifiably the subject of universal jurisdiction.

The discussion in this chapter is focused more directly on international
terrorism, that is, terrorist acts committed by the citizens of one nation
against those of another. But on the argument I will present, it is not
the international nature of these terrorist acts that would justify their
being subject to universal jurisdiction. The argument should apply also
to domestic terrorism. This way of thinking about terrorism and universal
jurisdiction is consistent with the general idea of universal jurisdiction, in
that the crimes that are typically considered to be subject to universal
jurisdiction – crimes such as genocide, crimes against humanity, and
torture – are not necessarily international in the relevant sense either.

2. THE EXTRADITION DILEMMA

Before I turn to the more general question about the justification for uni-
versal jurisdiction and the conditions that a crime must satisfy in order
to qualify as subject to universal jurisdiction, I will begin by describing
and discussing first the situation in which the international community
finds itself as a result of the United States’ legal response to the 9/11
terrorist attacks. This situation illustrates in a nutshell the sort of moral
concern that motivates my view that the exercise of universal jurisdiction
may be just the right moral response to certain terrorism cases.

Given that the terrorists the world confronts today and will continue
to confront in the future often belong to international networks and
seem to be mobile around the globe, an effective fight against terrorism
will require international legal cooperation, especially in terms of the
extradition of suspected terrorists to the territorial state (the state within
whose territory the crime is committed) for prosecution. In my view,
nothing would impede such cooperation more than for the territorial
state (or any other state with jurisdiction) to deny terrorist suspects the
due process of law or the rights they are entitled to under international
law. Under such conditions, if such a state were to make an extradition
request to another state in order to bring home for prosecution a
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suspected terrorist found within the latter’s territory, it would put the
latter in a very difficult moral position.

This is exactly what the United States has done to the rest of the world
with its highly controversial procedures for detaining, prosecuting, and
trying terrorist suspects after the 9/11 attacks. There are good reasons to
believe that these procedures do not satisfy due process. Thus, if a nation
refuses to honor a request from the United States to extradite someone
found within its territory to the United States for prosecution for alleged
terrorist crimes, one would think that it may indeed be morally justified
in doing so. In fact, one could go further and argue that the refusal to
extradite is not only permissible, but also morally required. Plausibly,
one could claim that it is morally wrong for a nation to extradite know-
ingly someone to another nation it has good reason to believe will not
afford the person the due process of law.

After the United States announced its legal procedures for terrorist
crimes, Spain announced that it would refuse to honor extradition requests
from the United States concerning some terrorism suspects.4 But the
moral problem Spain would face is more complicated if it were to find
within its territory a non-Spanish national whose extradition was sought
by United States for suspected terrorist crimes. Spain would be caught in
a serious moral dilemma. Let us call this “the extradition dilemma.”
The two horns of the extradition dilemma as applied to our example are
as follows. On the one hand, it would be unconscionable for Spain to
honor the extradition request if the suspect in question would face seri-
ous charges (especially capital charges) in the United States without the
due process of law. On the other hand, it would be equally uncon-
scionable for Spain to let someone suspected of such heinous crimes go
with impunity.

In this hypothetical scenario, Spain’s most obvious escape from the
extradition dilemma would be to prosecute and adjudicate the case itself.
Under international law, some serious international crimes are governed
by the principle, aut dedere aut judicare, which imposes on nations the
obligation to either extradite or prosecute and adjudicate the cases
involving these crimes themselves.5 The principle, aut dedere aut judicare
(extradite or prosecute), makes sense from the moral point of view. Our
duty of justice would presumably require us to act to prevent the impunity
for crimes, especially the serious ones, by subjecting someone whom one
has good reason to suspect as a perpetrator of one of these crimes to the
due process of law to determine her guilt or innocence. Thus, if a nation
finds within its territory a person who allegedly has committed a serious
crime, albeit outside its territory, the duty of justice would presumably
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require that nation to extradite the person to a place where she could be
properly charged and tried. If such a place is not available or with good
justifications the nation in possession of the suspect cannot extradite her,
then the duty of justice would require that that nation itself proceed with
the prosecution and trial of the suspect, provided it can afford the accused
a fair trial. (I will say more about this important proviso shortly.)

If, as I have argued in the hypothetical case, Spain would be morally
required to decline to extradite the suspect to the United States, it would
then be under an obligation to prosecute, assuming that it can afford the
accused a fair trial and that no other forum in a better position to give
the accused a fair trial is available for extradition. In order to prosecute,
however, Spain would need jurisdiction over the case. Unfortunately, in
some of these cases, Spain – and indeed most other nations – would
not be able to avail themselves of what I have mentioned earlier as the
two standard principles of criminal jurisdiction under international law,
namely, the principles of territoriality and nationality. This is when uni-
versal jurisdiction could come in very handy as a relief for the kind of
moral dilemma we are discussing.6

In any case, even if it is under no obligation to do so, it would be bad
policy for any nation to refuse to extradite alleged terrorists unless it is will-
ing to prosecute the cases itself. It would make that nation a safe haven for
terrorists and thus a victim of its own concern for justice and due process.7

Indeed, generally speaking, it seems that universal jurisdiction would be a
very useful tool for any nation which would deny certain extradition
requests on grounds of justice or humanitarianism.

A nation’s having jurisdiction over a certain case, however, does not
mean that it is therefore reasonable for it to proceed with the prosecution
and trial of that case.8 But this is true not only of universal jurisdiction,
but also of territorial jurisdiction. Discretion is needed in the exercise
of any jurisdiction. In exercising universal jurisdiction, however, a nation
has to determine first that there is not another nation with jurisdiction to
which the subject could be extradited that would be in a better position
to adjudicate the case justly. Earlier I mentioned that a nation asserting
universal jurisdiction over a case should proceed with the prosecution
of the case provided it can afford the accused a fair trial. To be sure, with-
out the cooperation of the territorial state, any nation exercising universal
jurisdiction (and indeed, for that matter, any extraterritorial jurisdiction
over a criminal case) will have to contend with some practical problems,
such as how to make available evidence and witnesses for both the pros-
ecution and the defense. Such problems can seriously affect its ability to
conduct a fair trial. But one should not overgeneralize this problem and
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reject the principle of universal jurisdiction entirely on these grounds.
There may be cases in which witnesses and evidence for both the prosecu-
tion and defense are available outside the territorial state that are sufficient
to support a fair trial. There may also be cases in which the territorial
state is sufficiently willing to cooperate so that some of these practical
problems concerning the availability of evidence and witnesses can be
overcome.

3. THE PHILOSOPHICAL FOUNDATION OF UNIVERSAL
JURISDICTION

I have argued in Section 2 that universal jurisdiction over terrorism comes
in handy as a relief for the extradition dilemma and helps those nations
caught in such a dilemma to discharge their duties of justice that would
otherwise be in conflict. For some this is sufficient justification for univer-
sal jurisdiction over terrorism. For others, especially those who are skepti-
cal about the justifiability of universal jurisdiction to begin with, this is
begging the question. On their view, universal jurisdiction will be no help
to those caught in the extradition dilemma, no matter how “morally con-
venient” it is, if it is not just to begin with. So as not to beg the question
against the critics of universal jurisdiction, I would like to address in this
section some of the fundamental issues in political philosophy that bear on
the moral justifiability of universal jurisdiction. My account should also
explain why terrorism, domestic or international, should be considered
from the moral point of view a crime subject to universal jurisdiction.

It should be obvious why the idea of universal jurisdiction is troubling
for many people. The principle of universal jurisdiction allows a state to
assert jurisdiction over certain criminal cases even though it has no direct
connection to them either through its territory or through the national-
ity of the parties involved. What makes this principle profoundly intrigu-
ing, as well as problematic, philosophically speaking, is precisely the fact
that it seems to upset the traditional conception of sovereign political
states as, in a manner of speaking, discrete social entities whose legit-
imate authority overlaps only minimally, if at all. According to this
traditional conception of sovereignty, the legitimate exercise of a state’s
political power through its laws has boundaries, not only in the geo-
graphic/territorial sense, but also in the social sense, that is, in the sense
that it is limited to a particular group of people, namely, the state’s citi-
zens. Others get included but only in a relatively temporary and specific
way. The other side of the same coin is the idea that only the citizens of
a state owe it political obligations, which presumably include the duty to
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obey its laws.9 It is clear that the two standard principles of jurisdiction,
territoriality, and nationality, fit in better with this traditional concep-
tion of sovereign political states. The principle of universal jurisdiction,
even if limited to certain classes of crimes, would require some rather
fundamental revision of this conception.

The main moral interest behind the exercise of universal jurisdiction, in
terrorism as well as a host of other cases of human rights violations, is, pre-
sumably, the concern about impunity for heinous crimes. By “impunity,”
I mean the state of affairs in which the perpetrator of a crime is not pun-
ished or otherwise held accountable for the crime. There is no denying
that such a state of affairs is unjust and needs to be prevented or recti-
fied, even if philosophers do dispute about why such a state of affairs is
unjust. Universal jurisdiction, in my view, is clearly intended to address
or, in any event, is justifiable only insofar as it addresses the problem of
impunity as a concern of justice. Universal jurisdiction, by maximizing
the number of forums in which a perpetrator of a crime can be pros-
ecuted, minimizes the number of circumstances under which she would
fail to be called to account for her act because of where she happens to
be or some other reasons.

If justice is the main concern and what provides the justification
for universal jurisdiction, what we need is an account for why on the one
hand, there are certain crimes, such as murders and securities frauds, that
should be subject to jurisdiction limited by the principles of territoriality
and nationality, while others, such as genocide, torture, crimes against
humanity, and (as I would argue) terrorism, should be subject to univer-
sal jurisdiction. Is it simply the heinousness or the atrociousness of the
latter category of crimes that set them apart? That aspect probably has
something to do with it. But I doubt that it can be the whole story.

The principles of justice the violation of which are subject to only ter-
ritorial and national jurisdiction are close to what Jeremy Waldron calls
“range-limited” principles of justice, principles whose range of applica-
tion is limited to the territory or to the members of a particular state.10

These range-limited principles of justice are administered by the state
whose members and territory constitute the “range” within which these
principles are applicable. In the same article, Waldron also gives an account
of why justice allows and requires multiple systems of range-limited
principles that do not overlap in scope. Even though Waldron’s main
interest is to explain why justice allows for or even requires multiple
states, each with its own legal system of range-limited principles, it is my
contention that Waldron’s account also leaves room for certain principles
not to be range-limited, thus opening up the possibility of universal
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jurisdiction. In my view, Waldron’s argument is necessary only because
justice requires us not to make arbitrary distinctions between persons.
Therefore, insofar as justice is concerned, there is a presumption in favor
of having the same principles of justice applied to everyone and admin-
istered in the same way; it is the range-limited principles and the territo-
rially based or nationality-based jurisdiction in their application that
more clearly need to be accounted for.

Following Waldron, I will start with the Kantian argument that the
natural duty of justice requires us to abandon the state of nature and
enter into the state with those who live near us. On this argument,
because the state of nature is an extremely miserable state of affairs, we
have an urgent moral duty to get out of it and enter into a state with oth-
ers as soon as we can, in order to establish a scheme to resolve conflicts
and govern our interactions with one another justly. The establishment of
such a just scheme may require some conventions and stipulations. But,
on this argument, our duty in the first instance is only to enter into a state
with those who live near us for two reasons. First, they are the ones with
whom we come into conflict most frequently. A global approach to
resolving conflicts justly might not be needed very often or add much to
a more local approach in this first instance. Second, the task of leaving
the state of nature behind and resolving conflicts justly is so urgent,
morally speaking, that we are not only allowed, but also required to seek
a more local approach when such an approach is clearly more feasible
and easier to come by. This is what I take to be the argument in
Waldron’s account that provides the moral basis not only for establishing
just political and legal institutions, but also for establishing a single set of
them for a particular territory with principles of justice that are limited
in their range of application to only the inhabitants of that territory.11

We now have an argument to show why justice, at least on a pro tem
basis, not only allows, but also requires multiple legal systems in the
world, each with a limited and nonoverlapping scope of application and
jurisdiction.

But our conflicts are not only with those who live adjacent to us. Indeed,
as we, so to speak, globalize, we increase the number of occasions for
conflicts with those who do not live adjacent to us. Terrorism is clearly
the result of one such conflict that can originate from outside our locale.
For the United States today, for example, the international terrorist organ-
ization al-Qaeda is at least as likely to be the source of the problem as a
home-grown Timothy McVeigh. Therefore, following the same Kantian
argument Waldron uses, it seems that we would be duty-bound to enter
into an arrangement with one another on a global scale to handle
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terrorism cases and to forestall impunity in such cases.12 Will this give us
a set of range-unlimited principles of justice governing terrorism to be
administered by all nations via universal jurisdiction? Not necessarily.
This is because ranged-limited principles administered by each individ-
ual state through its territorial jurisdiction will still be sufficient to deal
with the international nature of those terrorist acts that take place within
a particular state’s territory, assuming that arrangements have been set
up for extradition from one territory to another for prosecution.

Indeed, our duty of justice would require us to engage in such extradi-
tion practices. The argument Waldron puts forward is intended to show
that our natural duty of justice is compatible with there being multiple
states in the world, each with its own system of law and its own set of
range-limited principles of justice to apply that does not overlap with the
others. As a result, it appears that our natural duty of justice would
require us only to obey the law of the state (assuming that it is just) of
which we are a citizen or on whose territory our action is to take place.
But this is not the complete story. In addition to the duty to obey the
range-limited principles of justice that apply to us, our natural duty of
justice, on Waldron’s account, also gives rise to an accompanying set of
duties, including the duty not to interfere with or sabotage or impede
other states’ attempts to enforce their principles of justice even though
strictly speaking, because of their limited range, these principles of jus-
tice do not apply to us.13 Let us call these additional duties of justice,
“international political obligations.” In my view, such “international polit-
ical obligations” should also include a state’s duty to extradite in order to
facilitate other states’ attempt to enforce their range-limited principles of
justice.

At any rate, assuming that a unified account is preferable, the appeal to
the expansion of the scope of human interaction will not explain why cer-
tain other crimes, such as genocide, torture, and crimes against humanity
are also subject to universal jurisdiction. Most of these crimes are still
local in the sense that they are committed by one member of a state
against another within the territory of that state.

According to a view prevalent in international law, a distinction can be
drawn between two kinds of crimes. Some crimes set back only the inter-
est of the particular communities where they take place while others
affect negatively the common interest of all humankind regardless of
where they take place. It is the involvement of the common interest of all
humankind in the latter kind of crime that makes it appropriate to treat
them as international crimes. On this view, it is claimed that while a mur-
der committed by one person against another for monetary gains affects
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only the community in which it takes places, genocide, even if commit-
ted within a state, is taken to have implications for international peace
and security – a common interest of all humankind – regardless of where
it takes place.14 Terrorism, especially international terrorism, is also taken
to have implications for international peace and security.15

I do not think that this common interest argument and the distinction
on which it is based, even if sound, will justify the application of univer-
sal jurisdiction to terrorism and, indeed, any other crimes that concern
the common interest of all humankind. Nor will it require setting up
range-unlimited principles to govern these crimes. The common interest
argument in the case of terrorism is the appeal to the claim that we, that
is, all of us in this world, have a common security interest in seeing ter-
rorism suppressed everywhere in the world because terrorism anywhere
in some ways affects the security of people everywhere else. The common
interest argument would thus presumably require that terrorism be pro-
hibited and punished everywhere in the world. But there is nothing about
this requirement of universal suppression of terrorism that cannot be
met by each nation having strong local range-limited laws against terror-
ism with the use of domestic territorial jurisdiction, plus good interna-
tional cooperation for the extradition of terrorist suspects.

Thus, it is not the globalization of human interaction or the interna-
tional or global nature of certain crimes that justifies the subjection of
these crimes to universal jurisdiction. What, in my view, can justify the
use of universal jurisdiction for a certain kind of crime is the concern
about the failure or the expected failure of territorial jurisdiction to
deliver justice for that kind of crime, together with the claim that such
failure can be redressed by universal jurisdiction. Let us take for exam-
ple the crimes that are typically considered to be subject to universal
jurisdiction – crimes such as genocide, torture, and crimes against
humanity. These are heinous crimes that the territorial state would often
fail to prosecute because of the state’s vested interest in not prosecuting
them. These crimes are often committed by the officials or agents of the
state or parties acting in a semi-official capacity. It may also be politi-
cally inexpedient to prosecute these cases. There may also be reconcilia-
tion efforts by the state that will be compromised by prosecution.16 The
list of possible reasons and excuses goes on. More importantly, some of
these heinous crimes are committed often when the state is in the
process of breaking down or no longer serving its essential functions
properly. So impunity for these heinous crimes could be expected to
be often the result, if we rely solely on territorial jurisdiction to deliver
justice.
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Terrorism, especially international terrorism, in my view, poses a
different, but related kind of problem for territorial jurisdiction. The fear
here is not that the territorial state will not prosecute, but rather that it
will prosecute overenthusiastically, not only because of the vested polit-
ical interest of the state, but also because of the pressure from the com-
munity to see terrorism dealt with swiftly and harshly. The concern here
is whether the territorial state will be able to afford the accused a fair trial
and safeguard the rights of the accused.17 This may be instructively com-
pared with that which motivates a change of venue for a criminal trial
away from the community in which the crime takes place, due to the fact
that the community may be too sensitized to make a fair trial possible.
In terrorism as well as in the other kinds of cases, however, impunity is
what is at stake. But in the terrorism cases, impunity is only indirectly at
issue through the kind of extradition dilemma I have described earlier.
Regardless, in my view, universal jurisdiction is intended to address these
problems concerning impunity.

What we have established so far is that, as an extension of the kind of
Kantian argument Waldron uses, our natural duty of justice would require
us to enter into some kind of global arrangement that, under some condi-
tions, may allow or even require that one state administer justice for another
state for certain kinds of crimes that occur within the latter’s territory. But
in establishing this, we are only halfway toward justifying universal juris-
diction for these crimes. In order for a state (call this “the forum state”) to
prosecute and try a case that involves members of another state or takes
place within another state’s territory, the relevant principle of justice has to
be unlimited in range in Waldron’s sense because it has to be applicable to
those outside the forum state. This is different from simply saying that the
crime in question has to be universally regarded as crime. As I have noted
earlier, a crime can be universally regarded as crime without involving
range-unlimited principles of justice. We can have every nation in the world
recognizing a certain crime as a crime, but as long as each nation’s law in
relation to that crime is intended only to be applicable to its citizens or its
territory, all we have is many range-limited principles of justice governing
that crime, none of which can be applied outside a nation’s territory or
against foreigners. In order for Spain to exercise universal jurisdiction and
prosecute a terrorist act committed in the United States, for example, it is
not enough that Spain have laws prohibiting that terrorist act in Spain
(range-limited) or that the United States has similar laws prohibiting that
same terrorist act in the United States (range-limited). It is also necessary
that the law that is operative in Spain prohibits that terrorist act in Spain
and abroad and by anyone regardless of nationality (range-unlimited).
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Furthermore, there can be only one unique range-unlimited principle
or set of such principles of justice governing a particular crime in order
for that crime to be subject to universal jurisdiction. Otherwise, a forum
state might recognize one principle or set of principles and the territorial
state another, not to mention that other potential forum states might rec-
ognize yet others. Since each of these states could claim jurisdiction over
the crime, the accused would be simultaneously subject to many differ-
ent, even conflicting standards of justice, not to mention that she could
not know in advance which principle of justice she would be judged by
and thus which she needed to obey. That clearly would be a form of
injustice. This means that not only is it the case that the principles of jus-
tice that are subject to universal jurisdiction cannot be limited in range,
but also that they cannot contain any element that is a matter of choice
or convention, which would make it possible for them to vary from com-
munity to community. Nor can they be considered just only within the
context of certain other institutions and practices that may or may not
exist in a community.18 Or if these principles of justice involve conven-
tions, it would have to be the case that our duty of justice would require
us to settle on one set of conventions universally.

It seems to me that terrorism, as well as genocide, torture, crimes
against humanity, and all of the other crimes typically considered to be
subject to universal jurisdiction, involve the kind of principle of justice
that does not contain conventional elements. Or if they do, one could
readily make a case that the world has a moral duty to come together and
set down one set of conventions governing it.

4. CONCLUSION

In this chapter, I have attempted to account for the moral legitimacy
of the principle of universal jurisdiction. I hope this account, while brief,
helps make a case for the view that universal jurisdiction is, from the
moral point of view, a plausible idea that warrants further consideration.
Given the kind of issues about justice that universal jurisdiction is sup-
posed to address, I have also argued that terrorism should be included
among the crimes that are subject to universal jurisdiction.

By way of conclusion, I would also like to address briefly the question
concerning the jurisdiction of international judicial bodies, such as
the International Criminal Court (ICC), over the kind of criminal cases
covered by universal jurisdiction. There are many people who would find
it more acceptable for an international court, such as the ICC, to adju-
dicate the kind of criminal case we have been discussing, rather than
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individual states exercising universal jurisdiction. For example, in the
hypothetical extradition dilemma discussed earlier, many people would
prefer that Spain hand over the terrorist suspect to an international judi-
cial body, such as the ICC, rather than for Spain to exercise universal
jurisdiction and prosecute and adjudicate the case itself.

If territorial states would voluntarily agree to subject such cases to an
international court, the whole controversial issue of universal jurisdiction
could indeed be avoided. The territorial state would then be handing its
territorial jurisdiction over a certain case to another party for it to exer-
cise. Unfortunately, such agreements, either in the form of a prior treaty
or an ad hoc agreement, do not always exist. Without such agreements,
the authority and jurisdiction of an international judicial body over such
cases would need to be accounted for, no less than the universal jurisdic-
tion claimed by another nation.

If criminal jurisdiction in international law remains based solely on
either territoriality or nationality, then an international judicial body
would lack jurisdiction over any criminal case except whatever such juris-
diction it acquires from the states through an agreement from them. This
would mean that it lacks jurisdiction over cases that are committed
within the territory and involve only the citizens of a nation that is not
a party to the treaty that sets up the international judicial body. If, on the
other hand, an international judicial body has jurisdiction over certain
crimes regardless of where they occur and the nationality of the parties,
then what it has is equivalent to universal jurisdiction over those crimes.
Since the jurisdiction of such an international body cannot be presumed,
questions can then be asked about what justifies its claim to universal
jurisdiction over those crimes. If this claim is derived from the member
states, then the member states will need to have universal jurisdiction
over those crimes to begin with. If it is not derived from the member
states, then we can ask more directly, why any political institution out-
side a territorial state can claim universal jurisdiction over a crime that is
committed within the latter’s territory. Either way, we have the same
problem I have tried to address in this chapter.19

NOTES

1. As the Princeton Project on Universal Jurisdiction puts it, “[universal jurisdiction] is
jurisdiction based solely on the nature of the crime.” (Princeton Principles on
Universal Jurisdiction, Program in Law and Public Affairs, Princeton University,
Princeton, NJ, p. 23.) The Princeton Project is an international conference of inter-
national law scholars and jurists convened by Princeton University in 2000. The
participants in this conference also contribute chapters to Stephen Macedo ed.,
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Universal Jurisdiction: National Courts and the Prosecution of Serious Crimes Under
International Law (Philadelphia, PA: University of Pennsylvania Press, 2004).

2. Spain’s case against Pinochet included both Spanish as well as non-Spanish nationals
as the victims of the crimes with which General Pinochet was charged. In fact, Spanish
domestic law does not allow for the principle of passive nationality. Thus, even if Spain
were to seek justice on behalf of Spanish nationals only, it would have to invoke uni-
versal jurisdiction. According to Reydams, non-Spanish nationals might have been
added to the original complaint as victims so as to force the issue of universal juris-
diction allowed by Spanish law. See Luc Reydams, Universal Jurisdiction: International
and Municipal Law Perspectives (New York: Oxford University Press, 2003), 184–185.

3. Terrorism is not one of the seven serious crimes under international law recognized
by the Princeton Project for the purposes of the Princeton Principles on Universal
Jurisdiction. (Princeton Principles, 29) The Princeton Project does consider terrorism
as a candidate for inclusion, but it decides against it for reasons unexplained (48).

4. See the New York Times article, “New Code, New Power,” October 24, 2004.
5. Reydams traces the formulation of this principle in the form of a maxim to the

sixteen-century Spanish author D. Covarruvias who claims that the principle has a
natural law origin. (See Reydams, Universal Jurisdiction, 29.) For the purposes of this
essay, I am not taking this principle to be a jurisdictional principle, that is, a princi-
ple that confers jurisdiction on a nation that for one reason or another cannot extra-
dite the accused sought by another nation.

6. Incidentally, Spanish domestic law does allow for universal jurisdiction over terror-
ism (Ley Organica del Poder Judicial, article 23.4). I am playing a bit fast and loose
with the concept of “universal jurisdiction” here. In the kind of extradition dilemma
we are discussing, the country facing the dilemma has the suspect in its possession.
Therefore, one could argue that if it has jurisdiction over the case, such jurisdiction
would not have to be based solely on the nature of the crime, and thus would not be
a pure case of universal jurisdiction. What we need is something like “custodial state
jurisdiction,” or the jurisdiction of the judex deprehensionis. But custodial state juris-
diction is quite close to universal jurisdiction if the only connection that the custo-
dial state has to the case is that the suspect happens to be found within its territory.
Regardless, establishing universal jurisdiction over a certain crime certainly also
establishes custodial state jurisdiction over that crime. The argument I will present
later in the chapter will also establish universal jurisdiction, and not only custodial
state jurisdiction over certain international crimes.

7. According to the New York Times, Britain has become home to some international
terrorists in part because of its refusal to honor certain extradition requests made by
other nations, including Morocco, Spain, and France. In some of these cases,
Britain’s reason for rejecting the extradition request clearly had something to do with
the concern for due process and civil liberties. (New York Times, July 10, 2005.)

8. I am indebted to Leslie Francis for discussion in relation to this question.
9. This is the famous “particularity requirement” for political obligations – a term

coined by John Simmons in Moral Principles and Political Obligations (Princeton,
NJ: Princeton University Press, 1979), 31.

10. Jeremy Waldron, “Special Ties and Natural Duties,” Philosophy and Public Affairs,
22 (1) (1993), 13.

11. I am clearly not doing justice to Waldron’s argument in the short space here. See
Waldron’s own account of this argument in “Special Ties and Natural Duties,” esp.
pp. 14–15.
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12. Waldron seems to think that his Kantian argument justifies the use of range-limited
principles, but only in a “provisional” way. Waldron writes, “As the sphere of human
interaction expands, further conflicts may arise, and the scope of the legal frame-
work must be extended and if necessary re-thought, according to the same Kantian
principle.” (“Special Ties and Natural Duties,” 15)

13. See Waldron, “Special Ties and Natural Duties,” 9–11 and 17.
14. For a discussion of how this type of argument is used in the classification of inter-

national crimes in international law, see the chapter on “Peace and Security” in Nina
H. B. Jørgenssen, The Responsibility of States for International Crimes (New York:
Oxford University Press, 2000), 131–138.

15. This argument is used by the United Nations. See Security Council Resolutions 635
(December 14, 1973), 731 (January 21, 1992), and 748 (March 31, 1992).

16. A territorial state may decide not to pursue the accountability for heinous crimes
committed under different political conditions that either no longer exist or are in the
process of breaking down. Some of these decisions can be quite legitimate. But there
is no denying that they also result in impunity for heinous crimes. It does not seem
obvious to me that a territorial state’s reconciliation interests, even if legitimate,
should always override the concern for impunity for heinous crimes. Furthermore, in
some cases a different nation pursuing justice outside of the territorial state by exer-
cising universal jurisdiction might not be as disruptive to the community that is
engaging in reconciliation. In other cases, as in the Pinochet case, the territorial state
might be prompted by another nation’s use of universal jurisdiction to reconsider
whether it should prosecute these heinous crimes itself.

17. About the advantages of the principle of territoriality, the distinguished interna-
tional jurist, Antonio Cassese, recently writes, “[the locus delicti commissi (the place
where the offence has allegedly been committed)] normally is the place where the
rights of the accused are best safeguarded . . .” (Cassese, International Criminal Law
(New York: Oxford University Press, 2003), 278.) I doubt that that is true generally.
But the current situation in the US with regard to terrorist suspects is certainly a
counterexample to this claim.

18. This is Waldron’s claim, following John Rawls, that justice is systematic in the sense
that it involves interrelated institutions that have to be evaluated as a whole. See
Waldron, “Special Ties and Natural Duties,” 24. I do not think that all matters of
justice are “systematic” in this sense.

19. In preparing the final draft for this volume, I am greatly indebted to Ralph Kennedy,
for his extensive written comments and suggestions. I am also grateful to Tara Lee
for her very helpful comments on an earlier draft.
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V. TORTURE



LARRY MAY

HUMANITY, PRISONERS OF WAR, AND TORTURE1

Torture and other forms of cruel and degrading treatment have been
condemned by all the relevant documents in international law for over
a hundred years. Torture has been condemned so strongly that it is
normally said that it is unacceptable even when seemingly required by
military necessity.2 I will here mention only the most significant of the
documents. Common Article 3 of the 1949 Geneva Conventions states
that torture “shall remain prohibited at any time and in any place what-
soever.”3 The 1966 International Covenant on Civil and Political Rights,
in Article 7, states that “no one shall be subject to torture or to cruel,
inhuman or degrading treatment or punishment.”4 The 1984 Convention
Against Torture and Other Cruel, Inhuman and Degrading Treatment
creates an absolute ban on torture.5 And the 1998 Rome Statute of the
International Criminal Court, in its own condemnation of torture as a
crime against humanity as well as a war crime, refers to torture as one of
the Grave Breaches of the Geneva Conventions.6 Adam Roberts, summa-
rizing these and other documents, says: “the laws of war . . . have helped
to bring about a degree of acceptance and observance of certain valuable
basic ideas: for example . . . that there can be no justification for torture.”7

Despite the fact that torture of prisoners of war has been condemned
by every major document in international law, it has seemed to some,
especially those in the administration of George W. Bush, that terrorism
creates a special case for how prisoners of war (POW) are to be treated.8

The prisoner may belong to a “cell” of those who have committed them-
selves to the use of tactics that risk horrible consequences for many inno-
cent people. The prisoner may have information about future attacks
on civilian populations that could, if learned, be instrumental in the
prevention of these attacks. In addition, in a “war” against terrorists, it
seems clear that the terrorist side is not willing to play by the rules of war,
and hence that the terrorist prisoners should not be afforded the privilege
of humane treatment that they deny to others. Nonetheless, I will argue
that POWs should be treated humanely in that they are not subject
to torture when captured and imprisoned. Our humanity demands
as much.
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I will ask what it is about humanity that might restrict or prohibit the
use of torture and other forms of physical coercion in the treatment of
POWs. In Section 1, I draw on insights from Hugo Grotius to argue that
it is the principle of humanity not justice that should be definitive of the
rules of war, especially concerning torture of POWs. In Section 2, I con-
sider how the circumstance of being captured and placed into confine-
ment changes the rules of the game. In Section 3, I argue that there is a
fiduciary or stewardship relationship between a captor and a POW that
underlies the obligations of humanity of captors and dictates that POWs
not be tortured.

1. GROTIUS ON SLAVES AND PRISONERS OF WAR

In the seventeenth century, Grotius begins the task of considering what
can be done to prisoners in wartime by setting out what he thinks is true
according to principles of natural justice and the current law of nations.
He begins by pointing out that at his time it was thought that POWs were
simply to be treated as slaves. Yet, “in the primitive condition of nature,
no human beings are slaves.”9 No one can kill or limit the liberty of
another person, as a matter of natural justice, “unless the latter has
committed a capital crime.”10 Yet, many states have given to masters the
absolute right over their slaves. According to the conventionally based
law of nations, slaves may be justifiably killed or tortured; indeed “there
is nothing which a master is not permitted to do to his slave.”11 Grotius
puts the point starkly by saying: “even brutality on the part of masters
towards persons of servile status is unpunishable,” and then points out
that “limits have been set to this power by the Roman law” nonetheless.12

Grotius also claims that most states treat POWs similarly to slaves.
Indeed, “all without exception who have been captured in a formal pub-
lic war become slaves from the time they are brought within the lines.”13

As a result, according to the law of nations, there is no limit, even con-
cerning brutality, to what may be inflicted on prisoners of war with
impunity. Grotius signals that he finds this to be disturbing, but at this
point in the De Jure Belli Ac Pacis (Book III, Chapter VII) he does not
disagree with the doctrine that POWs have no customary rights at all,
just as is true of slaves. Although, he does say that giving captors the
right to punish POWs may reduce the likelihood that they feel the need
to kill their prisoners outright, there is no attempt to limit this right
of captors by considerations of what the captives deserve. From the
perspective of the law of nations in the seventeenth century, there are
apparently no restrictions on what can be done to POWs.
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Yet, Grotius argued that there should be severe restrictions placed on
captors concerning POWs. In Chapter XI of Book III, Grotius begins by
saying that there is “a limit to vengeance and to punishment.” Grotius
argues: “Even where justice does not demand the remission of punish-
ment, this often conforms with goodness, with moderation, with high-
mindedness.”14 It is shortly after this remark that Grotius makes his
famous allusion to “humanitarian instincts” that should govern how we
treat our enemies.15 Nowhere is this more important, in my view, than in
the treatment of those who are confined by one party, especially where the
party in question has every reason to want to exact vengeance or retri-
bution on those who have been killing members of one’s armed forces.
Indeed, Grotius says: “To spare prisoners is commanded by the nature
of goodness and justice.” Even when burdened by too many POWs, it is
better to “release all rather than to kill them.”16

According to Grotius, while prisoners should not be killed, they may
in some cases be punished. But the punishment must be based on the
specific crimes they have committed, that is there should be no “retalia-
tion except against those who have done wrong.” On grounds of justice,
those who have done wrong deserve to be punished only according to the
extent of their wrongful behavior.17 This is the basis of the contemporary
view that prisoners should only be punished proportionately to what each
has specifically done, for to do otherwise is for the captors to enforce an
unjustified “sharing of punishing” upon the prisoners.18 In particular,
contrary to what was believed at his time, Grotius argued that hostages
should never be put to death, no matter what their leaders do, unless the
hostages “have themselves done wrong.”19 Considerations of justice, plus
the important idea of humanity, combine together to place severe restric-
tions on what can justifiably be done to POWs, even if the prisoners
are the enemy and have taken the lives of the captors’ troops.

Grotius thus presents a strong case for thinking that POWs, like slaves,
should be treated humanely, and should only be punished, and to that
extent, based on specific wrongs that they have done, not based on
what others around them have done, or what their leaders have done.
What Grotius objected to were reprisals taken against POWs for what
their leaders, or perhaps fellow soldiers, have done. Grotius also objected
even to treating confined prisoners as harshly as they may have deserved.
For the principle of humanity required that to be honorable more
restraint was needed based on seeing people as fellow humans rather
than as enemies deserving of punishment. In the case of POWs, who
have been confined, a Grotian position is even stronger in insisting that
extreme restraint be exercised.
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Grotius insists that on the battlefield there is no other moral option
but to exact punishment only proportionate to wrongs that have been
done. War is truly a state of nature, where no one has the authority
to create judicial proceedings to determine whether a punishable
offense has occurred and to what extent it should be punished. But
after a soldier has been captured, or has surrendered, that soldier is
now under an authority that can provide a proper judicial basis for
determining whether, and how, that soldier should be punished. On
the battlefield there is no authority to determine who is guilty and who
is not, and quick decisions need to be made so that one’s life is not
jeopardized. In such situations, it is sometimes justifiable to punish
someone who is not convicted of a crime. But once one is off the bat-
tlefield, and there is a civil authority that can determine guilt and
innocence, it is no longer justifiable to punish those who have not been
convicted of a crime.20

The laws of nations seem to allow for abuse of POWs as a kind of
recognition that the conquering army could have simply killed these sol-
diers rather than sparing their lives. The conquering army gets to treat
POWs as slaves for no other reason than as one of “so many advantages”
from its victory over the captured soldiers.21 Grotius is so focused on pro-
viding reasons for why prisoners of war should not be killed that he does
not say much about other forms of treatment of these prisoners. But in
a series of telling remarks in Chapter XIV of Book III, Grotius argues
that severe punishment is not acceptable according to natural justice
and “humane considerations.”22 Indeed, POWs should be treated with
moderation, rather than with severity, as the title of this chapter
(“Moderation in Regard to Prisoners of War”) indicates, because in the
end they should be treated “as second selves, since they are human beings
no less than we are.”23

Humanitarian considerations are most at play when we are discussing
confined soldiers who have unjustly refused to disclose information that
is of military importance, or soldiers who were fighting an unjust war.
In both cases, justice-based considerations do not rule out abuse of these
prisoners. If information is needed to save lives, and it is unjustly with-
held, extracting that information by the use of torture does not seem to
be clearly unjust. And justice-based considerations, having to do with
what the prisoners deserve for fighting without just cause, actually tell
against restraint. Yet the laws of war should counteract the strong possi-
bility of abuse, perpetrated by those who have weapons against those
who do not. This is especially true of POWs since there is also a strong
tendency of armed captors to wish to act in unrestrained ways against
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those who have information that could save their comrades’ lives or
against those who were moments before captured plotting the destruc-
tion or injury of the capturing soldiers.

So we have several important lessons from an examination of Grotius’
seventeenth century discussion of our topic. First, POWs are not to be
treated in an unrestrained way. Most importantly, these prisoners are not
to be subjected to reprisals for what their leaders or comrades have done.
Second, POWs are not to be summarily dealt with, as might perhaps
be justified on the battlefield, since these prisoners are now under the
authority of the conquering army and subject to the same judicial adju-
dications of their cases as would be true of anyone else in society. Once
off the battlefield, all parties are back in society and no longer in the
state of nature. Third, captives are in a special moral situation since they
are utterly dependent on their captors, and vulnerable in ways that sol-
diers on the battlefield are not. Fourth, considerations of humanity are
especially apt in POW cases since the capturing army is virtually unre-
strained otherwise. We must be scrupulous in insisting that these prison-
ers be treated humanely.

While justice-based considerations tell against some abuse of POWs,
such considerations will not tell against all such abuse. A Grotian argu-
ment can be advanced that nonetheless humanitarian considerations,
especially having to do with compassion and mercy, should rule out
nearly all forms of abuse and torture of POWs. In section 2 I will advance
that argument in more detail by considering the special status that POWs
occupy and the moral relevance of that status. From this “humanitarian”
perspective, POWs should be treated with moderation and not with the
severity that might otherwise be deserved.

2. CONFINEMENT AND TORTURE

On the model of a two-person battle, or a duel (a model that has prob-
lems to be sure), certain kinds of advantage bestowed on one party but
not the other is thought to be unfair. If each played by exactly the same
rules, then war as a contest of strength would be an acceptable way to
settle disputes. According to Walzer and contemporary defenders of Just
War Theory, if the contest is fair then soldiers have a kind of moral
license to kill and injure each other.24 Once the battle has ceased, differ-
ent considerations of fairness apply. In this section, I want to spend some
more time analyzing the significance of the changed circumstances of
the solider who is captured or who surrenders as far as the fairness of the
contest is concerned.
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Assume there is a convention in war as follows: if a soldier wishes to
surrender, and to be spared from being killed in exchange for being
removed from the battle, that soldier should throw down her weapons
and raise a “white flag.” Why would it be worse to kill her after she raised
the white flag than before she did so? In wartime situations, the surrender-
ing or captured soldier is no longer able to defend herself the way she was
before since she is now unarmed and has foresworn the use of weapons.
The soldier now needs certain protections and restraints that were not
needed before. And after placing herself under the command of a previ-
ously belligerent force, other forms of restraint, than merely not being
killed, are also called for.

Confinement, whether forced or voluntarily sought, makes a differ-
ence in how we are to treat a person. Imagine a boxing match in which
one of the participants has had his hands shackled behind his back. The
fight will not be considered to be a fair one, and any blows landed by the
unshackled boxer will not be considered to be justified the way they
would have been if his opponent was also unshackled. But what if one
boxer voluntarily shackles himself and steps into the ring? That the act
was voluntary would certainly make a difference, but it would still be
considered inhumane for the unshackled boxer to land blows on the
defenseless shackled boxer. Of course, when a soldier surrenders it is
not merely as if he has shackled himself, since the soldier to whom he
surrenders retains his or her arms and can take the surrendering person’s
life in a second. The soldier who surrenders is more like the boxer who
resigns from the match but is still in the ring – he has taken himself out
of the contest, and now we are back to a time when the rules are not that
of a contest between adversaries who are roughly equal.

In life, as opposed to contests, people do not feel entitled to kill each
other; indeed, in life intentionally killing someone is considered one of
the worst things that one human can do to another human. So, after a
soldier is captured or surrenders, there is a very serious question about
whether the soldier is still a soldier, and hence still subject to the odd
rules of contests, or not a soldier, perhaps some kind of a civilian. One
way to answer this question is to realize that soldiers are taught to try to
escape and return to battle. So, if the soldier has been captured, there are
good reasons to think that he is still a soldier since he will try to return
to the battle. If the soldier voluntarily surrenders, things are much more
complicated, since it is unclear why he would have surrendered if he still
intended to return to the battle. And yet, there certainly are situations
where the soldier feels that surrender is the only hope, at the moment, of
saving his life, but where the soldier also hopes, later, to be able to return
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to the battle under more favorable terms than when he surrendered.
In both situations, as long as the soldier is indeed confined he is not in a
contest with anyone.

In US criminal law, it is thought to be an aggravating condition if an
assailant first binds his victim, or finds him incapacitated, and then kills
him. The idea is supposed to be that not giving the victim a chance to try
to save his or her life makes the act of violence much worse than it would
have been otherwise. When a person is confined, and hence has little
opportunity to defend herself, then injuries done to that person seem
especially unjustified. It seems clear that one person takes advantage of
another person’s vulnerability.25 Indeed, even if a person deserved to be
injured, there is something especially nasty about preventing the person
from properly defending himself or herself or even from striking back.
It appears that one is taking advantage of another. At very least we
would say that it is worse (an aggravation) to injure someone who one is
controlling than to injure someone who is not under one’s control.

Think of one of the most disturbing pictures from the Abu Ghraib
Prison to have surfaced in the Iraq War in 2004. A prisoner huddles
outside his cell. He is stripped naked and has no weapon with which to
defend himself. His hands are tied. Two growling dogs are on long
leashes snapping at him. Other prison guards, all fully clothed and with
weapons, seem to be surrounding the prisoner, and generally encourag-
ing the dogs to attack the prisoner. The prisoner cowers, bent almost into
a fetal position, in expectation of the attack to come. This is so clearly an
instance of inhumane treatment that when this picture was published
and then broadcast it caused outrage around the world.

Things look especially bad if the person in question has voluntarily
placed himself or herself under the captor’s care, and the captor is now
abusing the prisoner. One way to understand this is to see things as if
there has been a kind of contract where the surrendering soldier offers to
stop fighting in exchange for a guarantee not to be assaulted, and by
accepting the prisoner’s surrender, the capturing army seems to accept the
terms of the surrender. On this analysis, abusing the surrendering pris-
oner is a violation of an agreement. And the soldier who is forced to put
down his arms and who then cooperates with his captors, also seems tac-
itly to accept a similar contract where his or her cooperation is exchanged
for a promise of good treatment while in captivity. But this does not fully
capture the seriousness of the matter, for even if there was no contract it
would still seem to be wrong for the confined soldier to be abused.

There is also a kind of fiduciary or at least stewardship duty that is
quite independent of any explicit or implicit contract. Where one party
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has voluntarily assumed the role of protector and where that party is in
control of another, an obligation of heightened care arises for the pro-
tector. If one surrenders, but also hopes to go back to the battle, or if one
is forced into the dependent role by being captured, why should one be
treated with restraint? At least in part, this is because one is forcibly
placed under the care of another and that other then has a fiduciary or
stewardship obligation to provide care for the one who is dependent. Of
course, the capturing army can refuse to accept the surrender, or not
attempt to capture enemy soldiers. But if it does accept them, it has
placed them under its care and then members of the army must treat the
prisoners with much more consideration than if the prisoners were still
free to fight.

The fiduciary or stewardship obligation is clearest when the soldier has
surrendered; but what of those who have been captured? While the cap-
tured soldier has not voluntarily placed himself in the care of the captur-
ing soldier, this is in effect what has happened nonetheless. By capturing
rather than merely killing an enemy soldier, the capturing soldier could be
understood to be merely securing a slave, as Grotius said was the custom
at his time in the early seventeenth century. But even slaves, or perhaps
especially slaves, are owed humane treatment since their condition is so
vulnerable. Indeed, it is the vulnerability rather than the voluntary act of
the captured soldier that triggers the fiduciary or stewardship obligation.
The fact of one’s vulnerability, combined with the voluntary acceptance
of the vulnerable one as dependent upon the capturing soldier that creates
the obligations to act humanely.

The confinement of soldiers as prisoners, as I said above, changes the
rules of the game so that the captor goes from being a competitor of the
enemy soldier to having a kind of fiduciary or stewardship responsibility
for the soldier. And with this change, the idea of proportionality of treat-
ment takes on a much greater prominence. Before capture or surrender,
the enemy soldier should not be killed or injured unless this was somehow
necessary for one’s own survival. But the traditional rules of war allowed
for quite wide latitude in terms of what was acceptable behavior in this
domain, since it was assumed that soldiers were all on the same level, at
all times ready to kill or injure one another. After capture, even on this
(mistaken) view, it could no longer be assumed that soldiers are all ready
to kill or injure one another, for among other reasons the captured soldier
no longer has the ready means to effect this killing or injuring.

So, while it seems to matter how it came to be that a soldier is currently
in confinement, in all such circumstances, the rules of war have tradi-
tionally set severe limits on what can legitimately be done to a confined
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soldier. It is mainly the fact of confinement that changes the moral
universe, as we will see in Section 3. The question then is whether this
change is enough to warrant the claim, often made throughout the cen-
turies, that prisoners must only be punished proportionately to what they
deserved based on what they had done while incarcerated. Why can’t
prisoners be tortured, either to obtain needed information, or to set an
example to others still fighting, or as representatives of those who
unjustly tried to kill members of the capturing army?

3. HUMANITARIAN OBLIGATIONS AND PRISONERS 
OF WAR

The confinement of soldiers as POWs, changes the rules of the game so
that the captured soldier goes from being a competitor of the enemy sol-
dier to being the enemy soldier’s fiduciary or stewardship responsibility.
The key consideration, I think, is that once a soldier is under the control
of an enemy army, that soldier cannot be seen as a combatant and must
be treated as a ward of the capturing army, with the rights that would be
associated with someone who is now being forcibly subjugated by
another. Once confined, the duty of the detaining soldiers is to treat the
detainees as their fiduciary or stewardship responsibilities, regardless of
what they might have done or learned while on the battlefield. In light of
our earlier discussion, it is interesting that one of the earliest English
cases to discuss fiduciary obligations referred to the trust relationship as
a “principle of humanity.”26 The status of the POW, as confined,
dependent, and vulnerable is crucial. Humanity requires restraint in such
situations.

Fiduciary duties, as framed by the principle of humanity discussed
earlier, normally attach in situations when a person has placed into
another’s hands either his or her own life or a valuable piece of property
that the fiduciary is trusted to take care of. It is the trust that one person
expresses to another that generates the fiduciary duty. It is a violation of
this trust to abuse the life or object that one has been entrusted to care
for. Fiduciary duties can also arise when one person has been placed in a
position of dependence vis-à-vis another person. Think of the guardian
of a minor child. In general, it seems to me, the fiduciary duty originates
in the dependence or vulnerability of one person toward another, either
voluntarily or involuntarily caused. If this is right, or if there is a rela-
tionship somewhat like that of the fiduciary relationship that fits this
bill, then I would argue that the prisoner/warden or detainee/confiner
relationship is of this sort.
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Stewardship relationships are slightly less stringent than fiduciary
relationships, and I have said that I am not sure which of these models is
best for understanding the relationship between POWs and their captors.
Some see fiduciary relationships as incredibly stringent, where the one
party must place the interests of the second party over everything else
even the interests of the first party. As I will explain, I do not have this
in mind when I talk of fiduciary relationships. For that reason it might
be better to think of these relationships as stewardship relationships.
Stewardship relationships are not as well defined as fiduciary ones but
seem to call for extra care on the part of the steward. While I think that
a bit more than this is required of captors toward POWs, I am willing to
admit that this might be the best way to capture that relationship, if the
only alternative is a very severe understanding of fiduciary relationships.

A fiduciary relationship is a “functional relationship . . . not a contractual
one since the expectations of the parties are not based on mutual promises,
consideration or consent, for one party owns and has custody of the other
party.”27 These are the words of the authors of American Jurisprudence,
(2nd edn), concerning the nature of the relationship between a parent and
a subsidiary corporation. Interestingly, these authors then go on to say
that this type of fiduciary relationship is “like the relationship between
parent and child, warden and prisoner” which is also based on “the status
of the parties.”28 While there are many forms of fiduciary relationships,
they all have in common the idea that “a person in a fiduciary relationship
is under a duty to act for the benefit of the other as to matters within the
scope of the relationship.”29

In a sense, it does seem appropriate to think of prisoners of war and
their captors as existing in a fiduciary relationship since the captor cer-
tainly controls, and even could be said to own, the POW. If there are
duties of the captor to the POW they are certainly not based on contract.
And while it may seem to be too much of a stretch to think of the POW
as a child or ward, this is not so important since there are many other
forms of fiduciary relationships than those that are based on complete
dependency. When one person is rendered vulnerable and the other per-
son is assigned the care and protection of the vulnerable one, a fiduciary
relationship can also arise. In the most dependent relationship the duties
are extremely strict, where the dominant party is to sacrifice his or her
interests for the sake of the dependent party, as in the case of parents and
children. But when the dependency is not quite that great, then it makes
sense to think that the duty is also less strict, perhaps where the domi-
nant party must give slightly more weight to the dependant party’s inter-
ests than to the dominant party’s interests. And the idea here turns on
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status, as does the original Grotian idea of humane treatment that
follows from the Seventeenth-century idea of the principle of humanity.

While soldiers may do various horrendous things on the battlefield,
once they have been captured (or have surrendered) it does not matter
what they have done on the battlefield (at least before trial), for as con-
fined soldiers they are all roughly equal in terms of how they should be
treated. At the very least, those who hold POWs must meet a minimum
of morally acceptable conduct regardless of what the POWs have done on
the battlefield. And the main reason for this is that confinement trans-
forms these previously dangerous soldiers into people who are dependent
on their captors for many of the essentials of life. Of course it might be
necessary to place some prisoners into special cells because of a greater
risk of escape, or of hurting the guards. But to torture POWs based on
what they have done on the battlefield, or based on trying to obtain the
information they attained on the battlefield, is not acceptable, as both the
US Supreme Court and the Israeli Supreme Court recently held.30

The idea that all POWs are to be treated with restraint is the background
assumption of the Third Geneva Convention when it declares that:

Persons taking no active part in the hostilities . . . shall in all circumstances be treated
humanely, without any adverse distinction founded on race, colour, religion, faith, sex,
birth or wealth, or any other similar criteria.31

Thus, the Third Geneva Convention subscribed to the view that there is
a minimum that all such POWs can demand, regardless of who they are
or what they did on the battlefield. They are not to be subject to reprisals
and, while they can be disciplined for what they do while in custody, pun-
ishment for what they did while on the battlefield must wait until there
has been a proper judicial proceedings.

The moral argument for thinking that captors should not abuse POWs
hinges on the relationship of dominance and dependency between them.
Once a person is in such a relationship, then it is status rather than behav-
ior that counts morally. The captor is to treat the POW humanely, and to
follow the specific restraints that that entails, because of the vulnerable
and dependent position of the prisoner of war. The POW is to be treated
mercifully, regardless of what that person did on the battlefield, because
of the current status of the prisoner of war. Remember Grotius’ comment
that if there are too many prisoners of war to be treated humanely in a
camp, then the captors have a duty to let them all go free. The fiduciary
or stewardship relationship means that the captor must look to the inter-
est of the prisoner with slightly more importance than the captor’s
interests. The dependency status of the POW demands as much.
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I wish to end this paper by addressing the question of whether it is jus-
tifiable to abuse prisoners in cases of extreme emergency. Here the clas-
sic case involves officials of George W. Bush’s Administration who may
have signed secret orders allowing for such prisoner abuse by the CIA in
order to stop a future terrorist attack on the United States in 2004. If
only these prisoners could be made to talk, they may be able to tell who
was planning such an attack as well as where and when it was to occur.
Isn’t this indeed the classic case of extreme emergency, and hence a basis
for thinking that the rules of war could be suspended so as to achieve this
clearly worthwhile military objective, despite the moral and prudential
equality of the prisoners?

I wish to argue that if there are such cases that are ever justified by
the principles of proportionality and necessity, they are far fewer, and
much harder to justify fully, than people like to think. I admit that
there might be cases where torture appears to be justified. I am
nonetheless inclined to support an absolute ban nonetheless. I accept
absolutist or near-absolutist principles when they are very narrowly tai-
lored, as is true of the prohibition on the torture of POWs. While abuse
might be justified in extreme emergencies, given that these cases are
themselves extremely rare, it will also thus be rare indeed that detain-
ing soldiers might be justified in torturing or otherwise abusing POWs.
And it is always bad policy to set rules on the basis of very rare excep-
tional cases. So, while it might indeed appear that there could be emer-
gency cases of justified torture, since we do not want to be rule
fetishists, nonetheless it could still make good sense to have rules, such
as are enshrined in the Geneva Conventions common Article 3, that
prohibit such practices

The rules of war constitute a system of norms for regulating the
behavior of States and their agents, in the absence of a World State.
And the system of norms is meant to apply to one of the most stressful
of times, when war has broken out and both sides to a dispute not only
call the other “enemy” but also can find no other way to resolve the
dispute but to attempt to annihilate each other. In such times, to have
any agreement about what are the rules of the game must be seen as a
good thing. Humanitarian law is about just this attempt to reconfigure
the way people think, so that it is possible that peace might be restored,
and that in the mean time suffering is reduced. It is in this way that
we can understand why the rules of war, especially concerning torture,
are said to derive from the “laws of humanity and the dictates of public
conscience.”32
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KENNETH EINAR HIMMA

ASSESSING THE PROHIBITION AGAINST TORTURE

There is something uniquely horrifying about torture. Our biggest fears
in life are as much concerned with the experience of severe pain as they
are with death; people commonly claim that what they fear most about
the end of their lives is not death itself but rather the pain of dying. The
prospect of experiencing pain severe enough to break a person’s will and
spirit cuts to the heart of our worst fears about life. The idea that anyone
would ever be deliberately subjected to treatment intended to produce
such pain repels most of us in a way that no other behavior does.

Our moral reactions to torture tend to track our emotional reactions.
Deliberately subjecting a person to pain severe enough to break his or
her will strikes most of us as wrong regardless of circumstances. On this
common view, there is no possible situation in which torturing someone is
morally permissible.1 For most of us, then, the moral prohibition against
torture is absolute in a strong sense: it is not just that torture is always
wrong; it is rather that torture is necessarily wrong.

In this chapter, I reject this view. The centerpiece of the argument is a
“ticking-time-bomb” example of the sort championed by Alan Dershowitz,
a hypothetical situation in which torture appears to be morally permissible.
Using this example, I argue that torture is not absolutely prohibited and
attempt to extract principles that define the conditions under which torture
is permissible.2

1. AN ABSOLUTE MORAL IMMUNITY AGAINST BEING
DELIBERATELY CAUSED PAIN?

The claim that torture is absolutely wrong needs a theoretical foundation
because there are very few other examples of principles admitting of no
exceptions that are expressed at such a high level of generality. Though
the idea that all moral principles are absolute might have once been com-
mon, this is no longer true. As far as ordinary views are concerned, the
foundational prohibitions against lying, stealing, and killing are quali-
fied by exceptions that permit such acts when necessary to avoid signifi-
cantly greater evils.
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One might think we can find a foundation for the claim that torture
is absolutely wrong in the form of a general moral right not to be delib-
erately caused suffering, but this is difficult to reconcile with ordinary
views on punishment. We believe that persons convicted of violent attacks
against other persons are legitimately punished by means explicitly cal-
culated to cause suffering. Incarceration in a maximum security prison,
for example, is supposed to be an unpleasant experience. But if persons
have an absolute right not to be deliberately caused suffering, then pun-
ishment would be wrong.

It is true that the ultimate purposes of punishment have nothing to
do with making sure that the wrongdoer is suffering. According to ret-
ributivist theories, the legitimizing purpose of punishment is to restore
the balance of justice by giving the wrongdoer what he or she deserves.
According to utilitarian theories, the legitimizing purposes of punish-
ment are (1) to deter other persons from committing similar wrongs;
(2) to prevent the wrongdoer from committing further wrongs; and (3) to
rehabilitate the wrongdoer. The moral respectability of some or all of
these purposes is thought to justify the state in punishing criminal acts.

Nevertheless, these legitimizing objectives are brought about by means
that are deliberately calculated to inflict a harm like incarceration or exe-
cution – harm that is quite severe from the recipient’s perspective. It would
not be unreasonable to prefer torture to being executed, or even to prefer
being tortured for a short period of time (short enough not to do any last-
ing psychological damage) to a lengthy period of incarceration. These
judgments say something about the comparative severity of the harm
caused by torture and by such punishments as execution and lengthy incar-
ceration: legitimate punishment sometimes involves harm and suffering
that are worse, as far as our judgments are concerned, than torture.

What this suggests, however, is that there is no moral principle defining
an absolute immunity against intentionally caused suffering. If our ordi-
nary judgments regarding punishment of wrongdoing are any indication,
it is false that persons enjoy an absolute immunity of this kind. Of course,
one can always reject these ordinary judgments, but that is neither plausi-
ble nor practicable, as it would require a comprehensive reform of our
criminal justice practice.

2. AN ABSOLUTE IMMUNITY AGAINST TORTURE?

The above analysis provides little, if any, reason to think torture might be
permissible in some circumstances. Incarcerating, fining, or even executing
a person is, after all, different in a host of ways from torturing a person.
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Unlike torture, the kinds of punishment available in Western nations are
not intended to cause physical pain or injury; indeed, measures intended
to inflict physical pain for the purpose of punishment are universally con-
sidered unacceptable in Western nations. Moreover, while punishment is
intended to inflict something unpleasant; punishment, unlike torture, is
not intended to cause so much pain that it breaks the offender’s will. Every
Western nation seeks to ensure that prisoners get as much access to exer-
cise, sunshine, social activities, and so on, as is compatible with the secu-
rity interests of the public, prison employees, and other prisoners.

Most people reject the idea that convicted criminal defendants may
legitimately be punished by being tortured. This is particularly telling
because torture-as-punishment would promote some of the legitimate
ends of punishment. First, violent crime would likely drop dramatically
if convicted offenders were quickly and publicly tortured. Second, if the
harm one deserves is directly proportionate to the harm one wrongly
causes to other people, then a criminal who tortures her victims deserves
to be tortured. Despite all this, most people regard torture as beyond the
pale of legitimate punishment.

What accounts for this judgment is probably what makes torture
uniquely horrifying: human beings performing acts intended to produce
physical pain severe enough to break the will of other human beings.
The idea is that it is never permissible for any one human being to delib-
erately attempt to bring about such intense pain in another person. On
this view, then, people have an absolute immunity against acts that are,
either singly or together with other acts of the same kind, reasonably cal-
culated to bring about sufficient pain to break a reasonable person’s will.
Torture is not a morally permissible means of achieving any purpose.

At first glance, the idea that we have an absolute immunity against tor-
ture grounded in our dignity as moral persons should seem quite plausible.
Punishment is an evil because it involves deliberately causing suffering to
a person; but it is compatible with human dignity to the extent that it is
deserved. Torture is necessarily incompatible with human dignity because
it uses the threat of severe pain to neutralize the very capacity for free
choice that confers this dignity upon us.

Nevertheless, the idea that we have an absolute immunity against tor-
ture is problematic. To see this, consider whether torture would be per-
missible in the following situation (hereinafter TBE for the “Time Bomb
Example”). Suppose that US officials have as much evidence as anyone
could have for believing that: (1) there are ten hydrogen bombs hidden in
the ten most populous US cities; (2) the bombs are powerful enough to
decimate each city leaving no survivors and extensive radioactive fallout;
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(3) the bombs are set to go off in 24 hours; (4) it is not possible to evac-
uate any of the cities within 24 hours; (5) a conspirator in custody knows
where each of the bombs is and will reveal this information quickly
enough, if tortured, for officials to find and disarm each of the bombs;
and (6) there is no other way to avoid having the bombs detonate.

There are a couple of observations worth making here. First, US offi-
cials are as certain about each of these propositions as any human being
could be about any contingent empirical proposition – which includes
scientific propositions describing laws of nature, but excludes mathemat-
ical truths like 2 + 2 = 4. Second, these bombs will kill hundreds of mil-
lions of people. While the ten most populous cities have 23,899,236
inhabitants, their metropolitan areas are considerably larger. The bombs
are powerful enough not only to kill the vast majority of inhabitants of
these metropolitan areas, but also to produce clouds of radiation that
would kill many millions of other people.

As far as I can tell, most people believe it would be morally permissible
for officials to torture the conspirator. I have spoken to hundreds of peo-
ple in a variety of different contexts about this unhappy example (univer-
sity classrooms, continuing legal education courses for lawyers, etc.) and
have never encountered a person who thought it wrong to torture the con-
spirator. Though torture even here would be a deeply regrettable choice to
have to make, it seems, intuitively, to be morally permissible. If these intu-
itions are correct, torture is permissible in TBE.

This utterly changes the way we must think about torture. If the pro-
hibition against torture were absolute, all one would have to do to show
that, say, the US treatment of Iraqi prisoners at Abu Ghraib is wrong is
to show that such treatment is “torture.” Since anything that counts as
“torture” is morally wrong if the prohibition against torture is absolute,
merely showing that some act is “torture” is, by itself, sufficient to justify
condemning that act. But if torture is permissible in TBE, we have to
determine whether the circumstances in question are sufficiently similar
to the circumstances of TBE that explain why it is permissible to torture
the conspirator. Instead of simply rehearsing the syllogism “torture is
wrong; this act is torture; therefore, this act is wrong,” we must look
more closely at the surrounding circumstances. This involves a radically
different – and far more difficult – kind of reasoning.

3. EVALUATING TORTURE

There are a number of considerations that seem to explain the judgment
that torture is permissible in TBE. First, the threatened harm is especially

238 KENNETH EINAR HIMMA



grave. Second, the person to be tortured is a conspirator and hence
morally culpable for bringing the harmful situation about. Third, the cat-
astrophic harm cannot be prevented without torturing the conspirator.
Fourth, torturing the conspirator will enable officials to prevent the harm.
Fifth, the officials have as much evidence for believing the first four propo-
sitions as there could be for any empirical proposition. Sixth, the conspir-
ator can stop the torture at any time by producing the information.

3.1 How Much Evidence is Necessary?

Perhaps the most conspicuous feature of the example as so far sketched
is the unusual epistemic situation of the officials: they know quite a bit
about the conspiracy. They know, for example, that there are nuclear
devices poised to go off in the ten most populous cities unless they are
found and disarmed within 24 hours. They know the person in custody is
a conspirator with the information needed to avoid the catastrophic out-
come. They also know that they cannot find those devices without getting
that information from the conspirator and that he or she will provide that
information in enough time to avert disaster if and only if he or she is tor-
tured. The fact that the officials are as justified in believing all these things
as anyone could be in believing any empirical proposition plays a central
role in explaining the judgment that torture is permissible in TBE.

This raises the question of how much evidence is necessary to justify
torture. One possibility is that it is a necessary condition of justifiable tor-
ture that officials have sufficient evidence regarding each of the relevant
factors to justify certainty beyond all doubt, but this is too strong. Even
if we assume that the conspirator confessed to all this and that a voice
thundering from the sky has informed us in a way that appears unmis-
takably miraculous that the conspirator is telling the truth, we would still
not be justified beyond all doubt. Formal philosophical skepticism
remains possible even here: we cannot rule out the possibility that we
were hallucinating or that a powerful evil genius was deceiving us.

But these doubts are not important enough to think that officials are
not justified in acting on the basis of what information they have. If
these are the only doubts officials have about the situation, then the
chances of making a mistake are so small as to be negligible. It is true, of
course, that a mistake here would have very grave effects on the victim;
an innocent person, after all, would have been tortured. But this is true
in other contexts: though a mistaken conviction would have very grave
effects on the person who is convicted, no one would argue that a crimi-
nal conviction ought to be reversed on the ground that a powerful evil
genius might be deceiving us about the guilt of the defendant.
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This suggests that no more than proof beyond a reasonable doubt is
needed to justify torturing the conspirator in TBE. The concern that we
are being deceived by a powerful evil genius might be a possible doubt,
but it is not a reasonable doubt. A reasonable doubt is one supported by
some other proposition we have adequate reason to believe is true; and
there are no propositions we have adequate reason to believe that would
support the claim that we are being deceived by an evil genius. The con-
cern that we might be deceived by such a being arises not because we
have reason to think it is true, but because our reasons for thinking it
false are not conclusive. In the case of the conspirator, there is no reason
whatsoever for thinking that the officials are mistaken about their beliefs.

Notice that the reasonable doubt standard is not sufficiently stringent
to preclude the possibility of mistakes. There have been many instances
in which innocent persons have spent years in prison – or even been
executed – on the strength of a mistaken conviction. Sadly, sometimes
the evidence overwhelmingly points to the guilt of the wrong person.

Even so, nearly everyone accepts that proof beyond reasonable doubt
is enough to justify imposing harsh treatment on someone convicted of
a serious offense under this standard, despite the fact that mistakes are
sometimes made. No mainstream thinker believes that the possibility of
a mistaken conviction precludes sentencing a convicted murderer to life
imprisonment. Absolute certainty is simply not possible; and our sur-
vival depends upon making decisions about whom to punish for break-
ing laws prohibiting violent crimes. Given that our survival is likely also
at issue in situations like TBE, it seems clear that no more than evidence
beyond reasonable doubt can be required in the torture case.

3.2 How Much Harm is Needed?

Another feature of TBE that helps to explain the judgment that torture
might be justified in such circumstances is the amount of harm that
would be avoided: torturing the conspirator in TBE is the only way to
save hundreds of millions of lives. If one believes that torturing the con-
spirator is permissible in TBE, this belief was undoubtedly grounded in
a judgment that the evil involved in torturing the conspirator was less
significant than the evil involved in allowing the conspiracy to succeed
and letting the bombs go off.

This reasoning has a couple of implications with respect to thinking
about when torture might be permissible in interrogation contexts. First,
it tells us that torture is sometimes permissible when necessary to prevent
harms of a certain magnitude. This, of course, is not surprising: once
it becomes clear that the prohibition against torture is not absolute, the
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situations in which it is most likely that torture is permissible would be
those where it is needed to prevent some terrible harm.

Second, it tells us that the permissibility of torture in any given situation
in determined by a weighing process. Torturing some person P always
involves an evil of some magnitude, which I will designate EVIL(Tor).
Assuming that we have sufficient evidence to eliminate the possibility of
reasonable doubt on all the other elements necessary to be justified in tor-
turing P, we have to determine whether EVIL(~Tor), the magnitude of
the moral evil we can prevent only by torturing P, outweighs EVIL(Tor).
If so, it is morally permissible to torture P; if not, it is not morally
permissible to torture P.

EVIL(Tor) might be equivalent to the amount of pain caused to P by
torturing her, but it need not be. One might think that the act of tortur-
ing another human being involves evil far beyond the pain caused to the
victim; torture involves an affront to human dignity that constitutes
tremendous evil beyond the evil that results from the pain caused to the
victim. On this line of thinking, then, the magnitude of the evil involved
in torture is achieved by adding the magnitude of the affront to human
dignity to the magnitude of the pain caused to the victim.

How much harm torture would have to prevent to outweigh EVIL(Tor)
depends on how this latter value is determined. If EVIL(Tor) is equiva-
lent to the pain inflicted on P, some torture might be permissible to save
just one life; after all, most people would prefer being tortured for a short
period of time to being killed – a reliable indication that death is a greater
harm. If, however, EVIL(Tor) includes the affront to human dignity, then
the amount of harm it takes to outweigh EVIL(Tor) will depend on the
magnitude of the evil in the affront to human dignity. The larger the value,
the more harm torture will have to prevent in order to offset it.3

Still, once we admit that torture is allowable to save innocent lives, it
is implausible to think that millions of lives are needed to offset the evil
involved in torture. If millions of lives suffice to offset EVIL(Tor), how-
ever this is determined, surely thousands of lives would suffice to do so;
it is hard to believe that the EVIL(Tor) is so great (including the
the affront to human dignity) that it cannot be offset by fewer than a
hundred million saved lives.

Indeed, it would be an odd moral calculus that accords greater weight
to the affront to human dignity than to the loss of even one innocent per-
son’s life.4 There is no easy calculus for comparing the affront to human
dignity caused by torture and the harm in being killed, but our own pru-
dential preferences are probably reliable in determining the respective
moral evils; what is a harm or evil to us is determined in part by our
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nature, and our shared preferences are a reliable indication of the rele-
vant features of our nature. For my part, I care much more about the
pain caused by torture than about the affront to my dignity; and I would
prefer being tortured (for short periods of time) to death.

One might think that torture is justified only when necessary to save
lives, but even this might not be true. Suppose officials are justified
beyond reasonable doubt in believing that (1) John Doe has been kid-
napped and will be tortured until found; (2) a conspirator in custody
knows where Doe is and will reveal this information within a short period
if tortured; and (3) it is not possible to find John Doe any other way.

It is not unreasonable to think that torture is justified here. Regardless
of how EVIL(Tor) is determined, the balance of evils seems to favor tor-
turing the conspirator because the evil in torturing the conspirator is
offset by the evil that is prevented because the innocent person will be
saved from torture; indeed, since we know that the conspirator will con-
fess quickly and that the innocent person will be tortured indefinitely,
torturing the conspirator will minimize the amount of moral evil in the
world. If so, then torture might be justified in situations not involving
loss of innocent lives.

3.3 Culpability and Forced Choices

In one sense, TBE is different from cases in which torture might be used as
punishment against a known wrongdoer: the victim in TBE has it within
his or her direct control to stop the torture; all he or she has to do is give
the torturers the information they are seeking. If torture is permissible in
TBE but not as punishment, this feature of the situation in TBE plays an
important role in explaining why it is permissible in that case.

Of course, the fact that the victim can stop the torture by making a
choice is not, by itself, sufficient to explain why torture is permissible in
TBE. The victim’s choice is clearly a “forced choice” in that torture is
used to coerce him or her into making the desired decision by threaten-
ing a harm that greatly outweighs the benefits of choosing otherwise. In
most instances, however, forced choices are impermissible because
autonomous beings are generally immunized from deliberately coercive
treatment. It is clearly wrong, for example, for me to threaten you with
harm to induce you to withdraw your application for a job that I have
applied for.

But TBE presents a forced choice that is different from threatening
you to induce your withdrawal from a job search: the victim in TBE is
being coerced to refrain from doing something that is a grave violation
of clear moral requirements – namely, concealing the whereabouts of
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nuclear devices that will kill hundreds of millions of people. There is
simply nothing like this in a case where you and I have applied for the
same job: your claim to apply for the job is no less legitimate than mine.
The torture victim in TBE has nothing that even remotely approximates
a legitimate claim to conceal that information.

The point is not just that the victim in TBE is doing something wrong;
it is rather that the victim in TBE is doing something that is egregiously
wrong. Lying is clearly wrong, but it would also be wrong for the state to
coercively prohibit lying in every circumstance – such as, say, a fine of
some kind for such behavior. Moral persons are entitled to a sphere of
autonomy against the state that includes a right to perform some immoral
acts free of coercive interference.

But participation in a scheme to detonate nuclear devices does not fall
within that sphere; and neither does concealing information about the
location of those devices. Those behaviors involve such grave threats of
harm that they fall far outside the protected sphere within which people
may make moral mistakes without coercive pressure from the state. In
this case, torture is regrettable, but the victim’s behavior falls outside the
sphere of autonomy protected against coercive pressure from the state.

Forced choices are sometimes permissible to prevent behaviors that
involve egregious breaches of moral standards because they threaten grave
harm to innocent persons. Laws that prescribe severe penalties for murder,
such as execution or life imprisonment, present a choice that is forced in
the same sense that the choice torture presents is forced: it attempts to
coerce a desirable choice (e.g., refraining from murder) by threatening or
inflicting a serious harm on the subject for making the undesirable choice.

Two factors, then, are working together to help explain why torture is
permissible in TBE. First, the conspirator can stop the torture at any
time by choosing to refrain from something that constitutes an egregious
moral violation. Second, it is permissible to resort to coercive means to
force a person to choose against committing an egregious moral viola-
tion – particularly one that involves tremendous harm to many innocent
persons. While it might ordinarily be impermissible to present a forced
choice, it is permissible for officials to do so because of the conspirator’s
culpability in an egregious scheme.

Together with the epistemic considerations discussed above, this sug-
gests a very stringent condition that must be satisfied for torture to be
justified: officials may resort to torturing a person P only if they are
justified beyond reasonable doubt in believing that P is culpable for
acting (or conspiring to act) in a way that involves an egregious moral
violation.5
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3.4 Efficacy of Torture

Another important issue in determining whether torture is permissible in
some context is whether officials have adequate reason to think it will be
efficacious in producing the desired information. In many instances, cer-
tain kinds of treatment can be ruled out because not likely to result in the
production of legitimating information. For example, treatment intended
to humiliate victims by subjecting them or their beliefs to ridicule, unlike
treatment intended to inflict severe physical pain, is not reasonably calcu-
lated to produce information. Humiliating someone is more likely to
strengthen her resolve not to cooperate with officials.

It is sometimes argued that torture can be ruled out in interrogation
contexts as a matter of principle because there is no reliable way to deter-
mine in advance whether it will be efficacious in producing the desired
information. If officials cannot know in any situation they will actually
face that torture will induce the victim to provide accurate information,
they will never be justified in resorting to torture.

There are two different sources of uncertainty with respect to the effi-
cacy of torture – only one of which is of genuine moral significance in
evaluating torture. The first involves uncertainty about whether some
culpable person with enough information to otherwise legitimate the use
of torture will respond to being tortured by disclosing that information.
Not everyone breaks under the pressure of being tortured; and there is
no reliable way to determine whether a person who has such information
will reveal it in response to being tortured.

This kind of uncertainty is of little significance. To see this, consider a
slightly modified version of TBE. As before, officials know the person in
custody is a conspirator in a scheme to detonate nuclear devices in each
of the ten largest US cities and has accurate information about the
whereabouts of those devices that would enable officials to disarm them
before they go off. In the modified version, however, officials do not
know whether the conspirator will respond to being tortured by disclos-
ing the information. It seems clear that officials would be justified in
torturing the conspirator – despite the fact that officials do not know
whether the conspirator will break – to save so many lives.

The second, and more worrisome, type involves uncertainty about
whether the content produced by someone in response to being tortured
is veridical. It is frequently asserted that torture is highly unreliable in
producing accurate content because victims will say anything to stop the
pain. Since the content produced by torture tends to be inaccurate, offi-
cials will not have sufficient reason to think in any given instance that
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torture will be efficacious in producing information which will prevent
an egregious moral violation.

There are a number of different problems that can arise here. Officials
might lack adequate reason to think the victim is a participant in some
egregious scheme; if the victim is not a participant, then torturing him
or her will not yield information that would, other things being equal,
legitimate torture – because he or she does not have it. This uncertainty
has to do with lacking adequate information that would justify a belief
that the victim is culpable and is not really a problem of uncertainty
about the efficacy of torture.

Alternatively, officials might have adequate reason to think that the
victim is a participant in some act or scheme but not have adequate rea-
son to think that the act or scheme involves an egregious moral violation
that would, other things being equal, legitimate torture. This uncertainty
has less to do with the efficacy of torture than it does with evaluating the
act or scheme under moral standards – and is just the problem that was
discussed in the last section.

More to the point, officials might have adequate reason to think that
the victim is a participant in an egregious moral scheme that would,
other things being equal, legitimate torture, but lack adequate reason to
think that the victim has information that would assist officials in pre-
venting the violation. In such cases, officials lack reason to think that
torture will produce reliable information, not just because they do not
know whether the victim will break, but because they do not know
whether the victim has the right kind of information.

Indeed, in many common cases, officials may have some reason to
think that culpable participants do not have the right kind of informa-
tion. It seems reasonable to think, for example, that lower-level prisoners
of war (POW) will not have much information about future operations
likely to pose a significant threat. While POWs might have been engaged
in ongoing operations, one would expect that, in the unstable conditions
of battle, plans cannot be made too far in advance. Moreover, it would
seem to be prudent for persons in immediate command to disclose as lit-
tle as possible to soldiers to protect against disclosure in the event they
are captured and tortured. For all officers may be presumed to know in
ordinary cases, what information lower-level POWs have is not likely to
result in saved lives.

This kind of uncertainty does make a difference in our judgments about
whether torture is permissible. Suppose officials know that the conspirator
in TBE is a low-level participant but have good reason to doubt she has
any information that would lead to the location of any of the nuclear
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devices. Here torture would not be a means for producing information the
victim is known to have, but would rather be something akin to what
lawyers call a “fishing expedition.” In such circumstances, officials would
have significant doubts about whether the victim has information that
would otherwise legitimate torture, but would be engaging in torture on
the off chance that she has such information and will disclose it.

These circumstances approach the limits of how much uncertainty is
compatible with being justified in torturing someone. The problem here
is that when torture is justified as a means of producing information, it
is partly because the victim’s possession of the information puts him or
her in a position to stop the torture by disclosing it. Although the choice
to disclose the information is, as we noted earlier, forced, it nonetheless
remains a choice that enables the victim to stop the torture at any time.
In circumstances where it is not clear that the victim has the information,
it is not clear that this important element is satisfied: the victim who does
not have the information officials are seeking cannot stop the torture by
disclosing it. Since officials would not be justified in torturing someone
for information they know he or she does not have, uncertainty about
whether the victim has the relevant information militates against think-
ing that torturing the victim is justified.

There is, however, no bright line here. It is not unreasonable to think
that the great harms involved in the TBE examples outweigh even signif-
icant uncertainty about whether a low-level participant has and would
disclose information that would avert those harms. The amount of harm
involved in the TBE examples, however, is far greater than is involved in
the circumstances in which torture has been used as an empirical matter.
Though intuitions here tend to be far less sharp, it is not unreasonable to
think that the harms involved in ordinary combat situations, in contrast
to those involved in the TBE examples, do not outweigh significant uncer-
tainty about whether a lower-level POW has information that would oth-
erwise legitimate torture. In any event, the important point for our
purposes is that uncertainty about whether the victim has the right kind
of information, like uncertainty about whether the relevant act involves
an egregious moral violation, can defeat otherwise legitimate reasons for
torture – and this poses a significant obstacle to justifying torture in ordi-
nary combat circumstances.

4. OTHER LIMITS ON JUSTIFIED TORTURE

The idea that torture might be justified in any particular instance should
not be construed to imply that torture is something that can be taken
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lightly. Any context in which torture might be justified presents a situa-
tion that is highly undesirable because persons are being treated in the
worst way imaginable. While torture might be justified, the structure of
its justification presupposes that it is a necessary evil – the terrible evil
involved in torturing a person being outweighed by the terrible evil that
would be caused to other innocent persons. A necessary evil is no less an
evil for being necessary, and the choice for a necessary evil is no less
tragic because the evil is necessary. Regardless of context and justifi-
cation, torture is a truly tragic choice for any nation or official to have
to make.

This means that torture should be administered, when justified, in a
spirit that reflects the moral gravity of the situation. This requires offi-
cials to distinguish between treatment that is acceptable and treatment
that is unacceptable and to resist any temptation to go beyond what is
justified in the circumstances.

The line between what is and is not proper in the context of torture is
difficult to draw, but we can look to the context of punishment to get a
sense for how to draw it. Incarceration of prisoners is justified as long as
prison officials are (1) taking steps to ensure that the prisoners’ basic
needs are being satisfied; (2) not enjoying the spectacle of the prisoners’
unhappiness; and (3) not inflicting more discomfort than is necessary to
achieve the justifying rationale of punishment.

The same seems to be true of torture. If torture is justified as a
means of producing information in a particular situation, then it jus-
tified so long as (1) it does not involve treatment that is worse than
appears reasonably necessary to produce the information; (2) officials
are making sure that the victim is otherwise receiving proper nutrition
and medical care; and (3) officials are not taking enjoyment in the ill-
treatment of the victim. What is incompatible with respect for human
dignity in this context, as in others, is treatment that is not morally
justified.6

NOTES

1. For example, Amnesty International asserts: “The use of torture is an affront to
human dignity that can never be justified. . . . No political or military objective or pub-
lic emergency – whether it is combating terrorism, a state of war, the threat of war,
or internal political instability – can justify torture.” See http://www.amnestyusa.
org/stoptorture/talking_ponts.html.

2. At the outset, it is worth noting that the argument of this chapter is concerned only
with the use of torture in interrogational contexts. Torture could be used for a vari-
ety of other purposes.
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3. This is not intended to be a consequentialist analysis. It might be that the affront to
human dignity takes a certain value without regard to whether it bears at all on
human utility or well-being.

4. Affront to human dignity is not, of course, the only evil involved in torture; accord-
ingly, the claim is not that the value of one innocent life outweighs the total evil
involved in torturing someone.

5. It is worth noting that this principle is a difficult one to satisfy in the context of con-
temporary armed conflicts in which torture is most likely to be contemplated by
nations like the United States. In most cases, each side to an armed conflict believes
that its aggression is morally justified. In some instances, one side of a war (e.g., the
United States in World War II) might be justified beyond reasonable doubt in think-
ing the other side has made a moral mistake, but not in all. Where there is widespread
disagreement within a nation about whether its involvement in a war is morally
justified, officials are probably not justified beyond reasonable doubt in believing that
the other side’s aggression is morally wrong – at least not if we assume that citizens
who oppose the war are generally reasonable people. But this seems to preclude
the use of torture in wars, like the Iraq War, the legitimacy of which is contested by
a significant percentage of the population in the United States.

6. If the above considerations are somewhat vague, their requirements are sufficiently
clear to justify some observations about the treatment of Iraqi prisoners at Abu
Ghraib. First, the attempts to humiliate prisoners by forcing them to pose in sexually
suggestive ways is wrong because such treatment is not reasonably calculated to
achieve any legitimate purpose; humiliation, as noted above, is not likely to produce
any information that might otherwise legitimate torture. Second, in many instances,
the soldiers appeared to ignore the moral gravity of the situation and took pleasure
in the treatment and discomfort of prisoners; such evident cruelty is obviously
wrong.
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DAVID LUBAN

LIBERALISM, TORTURE, AND THE TICKING BOMB

Torture used to be incompatible with American values. Our Bill of Rights
forbids cruel and unusual punishment, and that has come to include all
forms of corporal punishment except prison and death by methods pur-
ported to be painless. Americans and our government condemn states
that torture; we grant asylum or refuge to those who fear it. The Senate
ratified the Convention Against Torture, Congress enacted antitorture
legislation, and judicial opinions spoke of “the dastardly and totally
inhuman act of torture.”1

Then came September 11. Less than a week later, a feature story
reported that a quiz in a university ethics class “gave four choices for the
proper U.S. response to the terrorist attacks: A.) execute the perpetrators
on sight; B.) bring them back for trial in the U.S.; C.) subject the perpe-
trators to an international tribunal; or D.) torture and interrogate those
involved.” Most students chose A and D – execute them on sight and
torture them.2 Six weeks after September 11, the New York Times
reported that torture had become a topic of conversation “in bars, on
commuter trains, and at dinner tables.”3 By mid-November 2001, the
Christian Science Monitor found that one in three surveyed Americans
favored torturing terror suspects.4 American abhorrence to torture now
appears to have extraordinarily shallow roots.

To an important extent, one’s stance on torture runs independent of
progressive or conservative ideology. Alan Dershowitz would permit
torture, provided it is regulated by a judicial warrant requirement;5 and
liberal senator Charles Schumer has publicly poo-poo-ed the idea “that
torture should never, ever be used.”6 He argues that every US senator
would back torture to find out where a ticking time bomb is planted. On
the other hand, William Safire, a self-described “conservative and card-
carrying hard-liner,” expresses revulsion at “phony-tough” protorture
arguments, and forthrightly labels torture “barbarism.”7 Examples like
these illustrate how vital it is to avoid a simple left-right reductionism.
For the most part, American conservatives belong no less than pro-
gressives to liberal culture, broadly understood. Here, when I speak of
“liberalism,” I mean it in the broad sense used by political philosophers
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from John Stuart Mill on – a sense that includes conservatives as well as
progressives, so long as they believe in limited government and the
importance of human dignity and individual rights.

It is an important fact about us – us modern liberals, that is – that we
find scenes such as the Abu Ghraib photographs, to say nothing of worse
forms of abuse and torture, almost viscerally revolting (and I am con-
vinced that this is just as true for those who believe that torture may be
acceptable as for those who do not). That is unusual, because through
most of human history there was no taboo on torture in military and
juridical contexts. On the contrary, torture was an accepted practice as
a means for terrorizing civilian populations, as a form of criminal pun-
ishment, as a method of extracting confessions in legal systems that put
a premium on confession as the form proof should take in criminal cases,
and – above all – as the prerogative of military victors over their van-
quished enemies.

Indeed, Judith Shklar notes a remarkable fact, namely that cruelty did
not seem to figure in classical moral thought as an important vice.

[O]ne looks in vain for a Platonic dialogue on cruelty. Aristotle discusses only patho-
logical bestiality, not cruelty. Cruelty is not one of the seven deadly sins. . . . The many
manifestations of cupidity seem, to Saint Augustine, more important than cruelty.8

It is only in relatively modern times, Shklar thinks, that we have come to
“put cruelty first,” that is, to regard it as the most vicious of all vices. She
thinks that Montaigne and Montesquieu, both of them protoliberals,
were the first political philosophers to think this way; and, more gener-
ally, she holds that “hating cruelty, and putting it first [among vices],
remain a powerful part of the liberal consciousness.”9

What makes torture, the deliberate infliction of suffering and pain, spe-
cially abhorrent to liberals? This may seem like a bizarre question,
because the answer seems self-evident: making people suffer is a horrible
thing. Pain hurts, and bad pain hurts badly. But let me pose the question
in different terms. Realistically, the abuses of detainees at Abu Ghraib, the
Afghan Salt Pit, and Guantanamo pale by comparison with the death,
maiming, and suffering in collateral damage during the Afghan and Iraq
wars. Bombs crush limbs and burn people’s faces off; nothing even
remotely as horrifying has been reported in American prisoner abuse.
Yet, much as we may regret or in some cases denounce the wartime suf-
fering of innocents, we do not seem to regard it with the special abhor-
rence that we do torture. This seems hypocritical and irrational, almost
fetishistic, and it raises the question of what makes torture more illiberal
than bombing and killing.
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The answer lies in the relationship between torturer and victim. Torture
self-consciously aims to turn its victim into someone who is isolated, over-
whelmed, terrorized, and humiliated. In other words, torture aims to strip
away from its victim all the qualities of human dignity that liberalism
prizes. It does this by the deliberate actions of a torturer, who inflicts pain
one-on-one, up close and personal, in order to break the spirit of the
victim – in other words, to tyrannize and dominate the victim.

Torture, in short, is a microcosm, raised to the highest level of intensity,
of the tyrannical political relationships that liberalism hates the most.
Liberalism incorporates a vision of engaged, active human beings pos-
sessing an inherent dignity regardless of their social station. The victim of
torture is in every respect the opposite of this vision. The torture victim is
isolated and reduced instead of engaged and enlarged, terrified instead
of active, humiliated instead of dignified. And, in the paradigm case of
torture, the victor’s torment of defeated captives, liberals perceive the
living embodiment of their nightmare – tyrannical rulers who take their
pleasure from the degradation of those unfortunate enough to be subject
to their will.

In other words, liberals rank cruelty first among vices not because
liberals are more compassionate than anyone else, but because of the
close connection between cruelty and tyranny. The history of torture
reinforces this horror, because torture has always been bound up with
military conquest, royal revenge, dictatorial terror, forced confessions,
and the repression of dissident belief – a veritable catalogue of the evils
of absolutist government that liberalism abhors. It should hardly sur-
prise us that liberals wish to ban torture absolutely, a wish that became
legislative reality in the Torture Convention’s insistence that nothing can
justify torture.10

But there remains one reason for torture that I have not mentioned, and
which alone bears no essential connection with tyranny. This is torture as
intelligence gathering, torture to forestall greater evils. The liberal ration-
ale for the state, namely to secure the safety and liberty of its citizens, may
make it particularly important to obtain time-sensitive security infor-
mation by whatever means are necessary. For that reason, it will dawn on
reluctant liberals that the interrogator’s goal of forestalling greater evils, by
torture if that is the only way, is one that liberals share. It seems like a
rational motivation, far removed from cruelty and power-lust.

Thus, even though absolute prohibition remains liberalism’s primary
teaching about torture, and the basic liberal stance is empathy for the torture
victim, a more permissive stance remains as an unspoken possibility, the
Achilles heel of absolute prohibitions. As long as the intelligence needs
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of a liberal society are slight, this possibility within liberalism remains
dormant, perhaps even unnoticed. But when a catastrophe like 9/11 hap-
pens, liberals may cautiously conclude that, in the words of a well-known
Newsweek article, it is “Time to Think About Torture.”11

But the pressure of liberalism will compel them to think about it in a
highly stylized and artificial way, what I will call the “liberal ideology of
torture.” The liberal ideology insists that the sole purpose of torture
must be intelligence gathering to prevent a catastrophe; that torture is
necessary to prevent the catastrophe; that torturing is the exception, not
the rule, so that it has nothing to do with state tyranny; that those who
inflict the torture are motivated solely by the looming catastrophe, with
no tincture of cruelty; and that torture in such circumstances is, in fact,
little more than self-defense.

And the liberal ideology will crystalize all of these ideas in a single,
mesmerizing example: the ticking time bomb.

Suppose the bomb is planted somewhere in the crowded heart of an
American city, and you have custody of the man who planted it. He won’t
talk. Surely, the hypothetical suggests, we should not be too squeam-
ish to torture the information out of him and save hundreds of lives.
Consequences count, and abstract moral prohibitions must yield to the
calculus of consequences.

It is a remarkable fact that everyone argues the pros and cons of tor-
ture through the ticking time bomb. Senator Schumer and Professor
Dershowitz, the Israeli Supreme Court, indeed every journalist devot-
ing a think-piece to the unpleasant question of torture, begins with the
ticking time bomb and ends there as well. The Schlesinger Report on
Abu Ghraib notes that “[f]or the U.S., most cases for permitting harsh
treatment of detainees on moral grounds begin with variants of the
‘ticking time bomb’ scenario.”12 In the remainder of this chapter, I
mean to disarm the ticking time bomb and argue that it is the wrong
thing to think about. And, if so, the liberal ideology of torture begins
to unravel.

But before beginning these arguments, I want to pause and ask why
this jejune example has become the alpha and omega of our thinking
about torture. I believe the answer is this. The ticking time bomb is an
argumentative move against liberals who support an absolute prohibi-
tion of torture. The idea is to force the liberal prohibitionist to admit that
yes, even he or she would agree to torture in at least this one situation.
Once the prohibitionist admits that, then he or she has conceded that his
or her opposition to torture is not based on principle. Now that the prohi-
bitionist has admitted that his or her moral principles can be breached, all
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that is left is haggling about the price. No longer can the prohibitionist
claim the moral high ground; no longer can he or she put the burden of
proof on his or her opponent. He or she is down in the mud with them,
and the only question left is how much further down he or she will go.
Dialectically, getting the prohibitionist to address the ticking time bomb
is like getting the vegetarian to eat just one little oyster because it has no
nervous system. Once he or she does that – gotcha!

The ticking time bomb scenario serves a second rhetorical goal, one that
is equally important to the proponent of torture. It makes us see the tor-
turer in a different light, one of the essential points in the liberal ideology
of torture because it is the way that liberals can reconcile themselves to tor-
ture even while continuing to “put cruelty first.” Now, the torturer is not
a cruel man or a sadistic man or a coarse, insensitive brutish man. Now, the
torturer is a conscientious public servant, heroic the way that New York
firefighters were heroic, willing to do desperate things only because the
plight is desperate and so many innocent lives are weighing on the suffer-
ing servant’s conscience. The time bomb clinches the great divorce between
torture and cruelty; it placates liberals, who put cruelty first. But, I wish to
argue, it placates them with fiction.

I do not mean by this that the time bomb is completely unreal. To take
a real-life counterpart: in 1995, an al-Qaeda plot to bomb eleven US air-
liners was thwarted by information tortured out of a Pakistani suspect by
the Philippine police. According to two journalists, “For weeks, agents hit
him with a chair and a long piece of wood, forced water into his mouth,
and crushed lighted cigarettes into his private parts. His ribs were almost
totally broken and his captors were surprised he survived.”13 Grisly, to be
sure – but if they had not done it, thousands of innocent travelers might
have died horrible deaths.

But look at the example one more time. The Philippine agents were
surprised he survived – in other words, they came close to torturing him
to death before he talked. And they tortured him for weeks, during which
time they presumably didn’t know about the al-Qaeda plot. What if he
too didn’t know? Or what if there had been no al-Qaeda plot? Then they
would have tortured him for weeks, possibly tortured him to death, for
nothing. For all they knew at the time, that is exactly what they were
doing. You cannot use the argument that preventing the al-Qaeda attack
justified the decision to torture, because at the moment the decision was
made no one knew about the al-Qaeda attack.

The ticking bomb scenario cheats its way around these difficulties by
stipulating that the bomb is there, ticking away, and that officials know
it and know they have the man who planted it. Those conditions will
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seldom be met.14 Let us try some more honest hypotheticals and the
questions they raise:

1. The authorities know there may be a bomb plot in the offing, and
they have captured a man who may know something about it, but
may not. Torture him? How much? For weeks? For months? The
chances are considerable that you are torturing a man with nothing
to tell you. If he does not talk, does that mean it is time to stop, or
time to ramp up the level of torture? How likely does it have to
be that he knows something important? 50:50? 30:70? Will one out
of a hundred suffice to land him on the water board?

2. Do you really want to make the torture decision by running the num-
bers? A 1% chance of saving a thousand lives yields ten statistical
lives. Does that mean that you can torture up to nine people on a
1% chance of finding crucial information?

3. The authorities think that one out of a group of 50 captives in
Guantanamo might know where Osama bin Laden is hiding – but
they do not know which captive. Torture them all? That is: torture
49 captives with nothing to tell you on the uncertain chance of
capturing Osama?

4. For that matter, would capturing Osama bin Laden demonstrably
save a single human life? The Bush administration has downplayed
the importance of capturing Osama because US strategy has suc-
ceeded in marginalizing him. Maybe capturing him would save lives –
but how certain do you have to be? Or doesn’t it matter whether
torture is intended to save human lives from a specific threat, as long
as it furthers some goal in the War on Terror?

This question is especially important once we realize that the interro-
gation of al-Qaeda suspects will almost never be to find out where the
ticking bomb is hidden. We do not know in advance when al-Qaeda has
launched an operation. Instead, interrogation is a more general fishing
expedition for any intelligence that might be used to help “unwind” the
terrorist organization. Now one might reply that al-Qaeda is itself the
ticking time bomb, so that unwinding the organization meets the formal
conditions of the ticking bomb hypothetical. This is equivalent to assert-
ing that any intelligence which promotes victory in the War on Terror
justifies torture, precisely because we understand that the enemy in the
War on Terror aims to kill American civilians. Presumably, on this argu-
ment Japan would have been justified in torturing American captives in
World War II on the chance of finding intelligence that would help them
shoot down the Enola Gay; and I assume that a ticking bomb hard-liner
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will not flinch from this conclusion. But at this point, we verge on declar-
ing all military threats and adversaries that menace American civilians to
be ticking bombs, whose defeat justifies torture. The limitation of torture
to emergency exceptions, implicit in the ticking bomb story, now threat-
ens to unravel, making torture a legitimate instrument of military policy.
And then the question becomes inevitable: Why not torture in pursuit of
any worthwhile goal?

The point of these examples is that in a world of uncertainty and
imperfect knowledge, the ticking bomb scenario should not form the
point of reference. The ticking bomb is a picture that bewitches us. The
real debate is not between one guilty man’s pain and hundreds of inno-
cent lives. It is the debate between the certainty of anguish and the mere
possibility of learning something vital and saving lives. And, above all,
it is the question about whether a responsible citizen must unblinkingly
think the unthinkable, and accept that the morality of torture should be
decided purely by toting up expected costs and benefits.15 Once you
accept that only the numbers count, then anything, no matter how grue-
some, becomes possible.

I am inclined to think that the path of wisdom instead lies in Holocaust
survivor David Rousset’s famous caution that normal human beings do
not know that everything is possible.16 As Bernard Williams says, “there
are certain situations so monstrous that the idea that the processes of
moral rationality could yield an answer in them is insane,” and “to spend
time thinking what one would decide if one were in such a situation is also
insane, if not merely frivolous.”17

There is a second, even more important, error built into the ticking
bomb hypothetical. It assumes a single, ad hoc decision about whether to
torture, by officials who ordinarily would do no such thing except in a
desperate emergency. But in the real world of interrogations, decisions
are not made one-off. The real world is a world of policies, guidelines,
and directives. It is a world of practices, not of ad hoc emergency meas-
ures. Any responsible discussion of torture therefore needs to address
the practice of torture, not the ticking bomb hypothetical. Somehow, we
always manage to talk about the ticking bomb instead of about torture
as an organized social practice.

Treating torture as a practice rather than as a desperate improvisation
in an emergency means changing the subject from the ticking bomb to
other issues – issues like these:

Should we create a professional cadre of trained torturers? For
instance, should universities offer undergraduate instruction in torture,
as the Georgia-based School of the Americas did in the 1980s? Do we
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want federal grants for research to devise new and better torture tech-
niques? Patents issued on high-tech torture devices? Companies compet-
ing to manufacture them? How about trade conventions in Las Vegas?
Should there be a medical subspecialty of torture doctors, who ensure
that captives do not die before they talk? Consider the chilling words of
Sgt. Ivan Fredericks, one of the Abu Ghraib perpetrators, who recalled
a death by interrogation that he witnessed: “They stressed the man out
so bad that he passed away.”18 Real pros would not let that happen. Who
should teach torture-doctoring in medical school?19

The questions amount to this: Do we really want to create a torture
culture and the kind of people who inhabit it? The ticking time bomb
distracts us from the real issue, which is not about emergencies, but about
the normalization of torture.

Perhaps the solution is to keep the practice of torture secret in order
to avoid the moral corruption that comes from creating a public culture
of torture. But this so-called “solution” does not reject the normalization
of torture. It accepts it, but layers on top of it the normalization of state
secrecy. The result would be a shadow culture of torturers and those who
train and support them, operating outside the public eye and account-
able only to other insiders of the torture culture.

Just as importantly: who guarantees that case-hardened torturers,
inured to levels of violence and pain that would make ordinary people
vomit at the sight, will know where to draw the line on when torture should
be used? They never have in the past. They did not in Algeria.20 They did
not in Israel, where in 1999 the Supreme Court backpedaled from an ear-
lier permission to engage in “torture lite” in emergencies because the
interrogators were torturing two-thirds of their Palestinian captives.21 In
the Argentinian Dirty War, the tortures began because terrorist cells had
a policy of fleeing when one of their members had disappeared for
48 hours.22 Authorities who captured a militant had just two days to
wring the information out of the captive. One scholar who has studied
the Dirty War reports that at first many of the officers carrying it out had
qualms about what they were doing, until their priests reassured them
that they were fighting God’s fight. By the end of the Dirty War, the
qualms were gone, and hardened young officers were placing bets on
who could kidnap the prettiest girl to rape and torture.23 Escalation is the
rule, not the aberration.24

Interrogators do not inhabit a world of loving kindness, or of equal
concern and respect for all human beings. Interrogating resistant prison-
ers, even nonviolently and nonabusively, still requires a relationship that
in any other context would be morally abhorrent. It requires tricking
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information out of the subject, and the interrogator does this by setting
up elaborate scenarios to disorient the subject and propel him into an
alternative reality. The subject must be gotten to believe that his high-
value intelligence has already been discovered from someone else, so that
there’s no point in keeping it secret any longer. He must be fooled into
thinking that his friends have betrayed him, or that the interrogator is
really his friend. The interrogator disrupts his sense of time and place,
disorients him with sessions that never occur at predictable times or
intervals, and manipulates his emotions. The very names of interrogation
techniques show this: “Emotional Love,” “Emotional Hate,” “Fear Up
Harsh,” “Fear Up Mild,” “Reduced Fear,” “Pride and Ego Up,” “Pride
and Ego Down,” “Futility.”25 The interrogator may set up a scenario to
make the subject think he is in the clutches of a much-feared secret police
organization from a different country. Every bit of the subject’s environ-
ment is fair game for manipulation and deception, as the interrogator
aims to create the total lie that gets the subject talking.26

Let me be clear that I am not objecting to these deceptions. None
of them rises to the level of abuse or torture lite, let alone torture heavy,
and surely tricking the subject into talking is legitimate if the goals of the
interrogation are legitimate. But what I have described is a relationship
of totalitarian mind-control more profound than the world of Orwell’s
1984. The interrogator is like Descartes’s Evil Deceiver, and the subject
lives in a false reality as profound as The Matrix. The liberal fiction that
interrogation can be done by people who are neither cruel nor tyrannical
runs aground on the fact that regardless of the interrogator’s character
off the job, on the job every fiber of his concentration is devoted to dom-
inating the mind of the subject.27

Only one thing prevents mind-control games from crossing the line into
abuse and torture, and that is a clear set of bright-line rules, drummed
into the interrogator with the intensity of a religious indoctrination.
American interrogator Chris Mackey reports that warnings about the
dire consequences of violating the Geneva Conventions “were repeated
so often that by the end of our time at [training school] the three sylla-
bles ‘Lea-ven-worth’ were ringing in our ears.”28

But what happens when the line is breached? When, as in Afghanistan,
the interrogator gets mixed messages about whether Geneva applies, or
hears rumors of ghost detainees, or of high-value captives held for years
of interrogation in the top-secret facility known as “Hotel California,”
located in some nation somewhere? What happens when the interrogator
observes around him the move from deception to abuse, from abuse to
torture lite, from torture lite to beatings and waterboarding? With the
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clear lines smudged fuzzy, the tyranny innate in the interrogator’s job has
nothing to hold it in check.29 Perhaps someone, somewhere in the chain
of command, is a morally pure soul, wringing hands over whether this
interrogation qualifies as a ticking bomb case. But the interrogator
knows only that the rules of the road have changed and the posted speed
limits no longer apply. The liberal myth of the conscience-stricken inter-
rogator overlooks a division of moral labor in which the person with
the fastidious conscience and the person doing the interrogation are not
the same.

The myth must presume, therefore, that the interrogator operates only
under the strictest supervision, in a chain of command where his every
move gets vetted and controlled by the superiors who are actually doing
the deliberating. The trouble is that this assumption flies in the face of
everything that we know about how organizations work. The basic rule in
every bureaucratic organization is that operational details and the guilty
knowledge that goes with them gets pushed down the chain of command
as far as possible.

We saw this phenomenon at Abu Ghraib, where military intelligence
officers gave MPs vague directives like “‘Loosen this guy up for us.’
‘Make sure he has a bad night.’ ‘Make sure he gets the treatment.’”30

Strictly speaking, that is not an order to abuse. But what is it? Suppose
that the 18-year-old guard interprets “Make sure he has a bad night” to
mean, simply, “keep him awake all night.” How do you do that without
physical abuse?31 Personnel at Abu Ghraib witnessed far harsher treat-
ment of prisoners by “other governmental agencies” – OGA, a euphe-
mism for the Central Intelligence Agency.32 They saw OGA spirit away
the dead body of an interrogation subject, and allegedly witnessed con-
tract employees and Iraqi police raping prisoners.33 When that is what
you see, abuses like those in the Abu Ghraib photos will not look outra-
geous. Outrageous compared with what?

This brings me to a point of social psychology. Simply stated, it is this:
we judge right and wrong against the baseline of whatever we have come
to consider “normal” behavior, and if the norm shifts in the direction
of violence, we will come to tolerate and accept violence as a normal
response. The psychological mechanisms for this renormalization have
been studied for more than half a century, and by now they are well
understood. Rather than detour into psychological theory, however, I
will illustrate the point with the most salient example – one that seems so
obviously applicable to Abu Ghraib that the Schlesinger Commission
discussed it at length in an appendix to their report. This is the Stanford
Prison Experiment. Male volunteers were divided randomly into two
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groups, who would simulate the guards and inmates in a mock prison.
Within a matter of days, the inmates began acting like actual prison
inmates – depressed, enraged, and anxious. And the guards began to
abuse the inmates to such an alarming degree that the researchers had to
halt the two-week experiment after just seven days. In the words of the
experimenters:

The use of power was self-aggrandizing and self-perpetuating. The guard power, derived
initially from an arbitrary label, was intensified whenever there was any perceived threat by
the prisoners and this new level subsequently became the baseline from which further hos-
tility and harassment would begin. . . . [T]he absolute level of aggression as well as the more
subtle and “creative” forms of aggression manifested, increased in a spiraling fashion.34

It took only five days before a guard who prior to the experiment described
himself as a pacifist was forcing greasy sausages down the throat of a pris-
oner who refused to eat; and in less than a week, the guards were placing
bags over prisoners’ heads, making them strip, and sexually humiliating
them in ways reminiscent of Abu Ghraib.35

My conclusion is very simple. Abu Ghraib is the fully predictable image
of what a torture culture looks like. Abu Ghraib is not a few bad apples.
It is the apple tree. And you cannot reasonably expect that interrogators
in a torture culture will be the fastidious and well-meaning torturers that
the liberal ideology fantasizes.

That is why Alan Dershowitz has argued that judges, not torturers,
should oversee the permission to torture, which must be regulated by war-
rants. The irony is that Jay S. Bybee, who signed the Justice Department’s
highly permissive torture memo, is now a federal judge. Politicians pick
judges, and if the politicians accept torture the judges will as well. Once
we create a torture culture, only the naive would suppose that judges will
provide a safeguard. Judges do not fight their culture. They reflect it.

For all these reasons, the ticking bomb scenario is an intellectual fraud.
In its place, we must address the real questions about torture – questions
about uncertainty, questions about the morality of consequences, ques-
tions about what it does to a culture to introduce the practice of torture,
questions about what torturers are like and whether we really want them
walking proudly among us. Once we do so, I suspect that few Americans
will be willing to conclude that everything is possible.36

NOTES

1. Filartiga v. Pena-Irala, 630 F.2d 876, 883 (2nd Cir. 1980).
2. Amy Argetsinger, “At Colleges, Students are Facing a Big Test,” Washington Post,

September 17, 2001, p. B1.

LIBERALISM, TORTURE, AND THE TICKING BOMB 259



3. Jim Rutenberg, “Torture Seeps into Discussion by News Media,” New York Times
(November 5, 2001), p. C1.

4. Andrew McLaughlin, “How far Americans would go to fight terror,” Christian
Science Monitor, November 14, 2001, p. 1.

5. Alan M. Dershowitz, Why Terrorism Works (New Haven, CT: Yale University Press,
2002), pp. 158–161.

6. Senate Judiciary Subcommittee, “U.S. Senator Orrin G. Hatch (R-UT) Holds a
Hearing on the Federal Government’s Counterterrorism Efforts,” FDCH Political
Transcripts, June 8, 2004.

7. William Safire, “Seizing Dictatorial Power,” New York Times, November 15, 2001,
p. A31.

8. Judith Shklar, “Putting Cruelty First,” in Ordinary Vices (Cambridge, MA: Harvard
University Press, 1984), p. 7.

9. Shklar, “Putting Cruelty First,” p. 43.
10. “No exceptional circumstances whatsoever, whether a state of war or a threat of war,

internal political instability or any other public emergency, may be invoked as a
justification of torture.” Convention Against Torture and Other Forms of Cruel,
Inhuman and Degrading Treatment, Article 2 Sect. 2.

11. Jonathan Alter, “Time to Think About Torture,” Newsweek (November 5, 2001).
12. The Schlesinger Report, reprinted in Karen J. Greenberg and Joshua L. Dratel, eds.,

The Torture Papers: The Road to Abu Ghraib (Cambridge: Cambridge University
Press, 2005), p. 974.

13. Marites Danguilan Vitug and Glenda M. Gloria, Under the Crescent Moon:
Rebellion in Mindanao (Manila: Institute for Popular Democracy, 2000), p. 223,
quoted in Doug Struck et al., “Borderless Network Of Terror; Bin Laden Followers
Reach Across Globe,” Washington Post, September 23, 2001, p. A1.

14. See Oren Gross, “Are Torture Warrants Warranted? Pragmatic Absolutism and
Official Disobedience,” Minnesota Law Review 88 (2004): 1501–1503. Gross reminds
us, however, that the catastrophic case can actually occur. Ibid., pp. 1503–1504. The
ticking bomb case might occur if a government has extremely good intelligence about
a terrorist group – good enough to know that it has dispatched operatives to carry out
an operation, and good enough to identify and capture someone in the group that
knows the details – but not good enough to know the details without getting them
from the captive. Israel seems like a setting in which cases like this might arise; and
indeed, Mark Bowden reports on just such a case. Mark Bowden, “The Dark Art of
Interrogation,” The Atlantic Monthly (October, 2003), pp. 65–68. Importantly, how-
ever, the Israeli interrogator got the information through trickery, not torture. (For
that matter, the Philippine police who tortured the al-Qaeda bomber eventually got
their information not from the torture but from the threat to turn him over to Israel.)

15. For a powerful version of the consequentialist argument, which acknowledges these
consequences and accepts them (at least for dialectical purposes), see Michael
Seidman, “Torture’s Truth,” forthcoming in the University of Chicago Law Review.

16. David Rousset, The Other Kingdom, trans. Ramon Guthrie (New York: Howard
Fertig, Inc., 1982) (1947), p. 168.

17. Bernard Williams, “A Critique of Utilitarianism,” in J.J.C. Smart and Bernard
Williams, Utilitarianism: For and Against (Cambridge: Cambridge University Press,
1973), p. 93. Williams suggests “that the unthinkable was itself a moral category. . . .”
Ibid., p. 92.

260 DAVID LUBAN



18. Quoted in Seymour M. Hersh, Chain of Command: The Road from 9/11 to Abu
Ghraib (New York: HarperCollins, 2004), p. 45. The man was later identified as
Manadel Al-Jamadi. According to various news accounts, Navy SEALS beat him
with rifle muzzles and broke his ribs; he was then turned over to the CIA, who placed
him in a stress position known as “Palestinian hanging” or the “Palestinian neck-
lace” – suspended by the arms from a grate, a position that places great stress on
internal organs. Al-Jamadi died that night, after which CIA operatives packed his
body in ice in a shower stall before smuggling it out. One of the Abu Ghraib scandal
perpetrators, Army Specialist Sabrina Harman, was photographed leaning over
Al-Jamadi’s corpse, grinning and flipping a hearty thumbs-up. The SEAL commander
was tried and acquitted. According to Associated Press reports, after his acquittal he
said, “I think that what makes this country great is that there is a system in place and
it works.” Seth Hettena, Associated Press, May 28, 2005, http://www.sfgate.com/ cgi-
bin/article.cgi?file=/news/archive/2005/05/27/state/n171730D65.DTL.

19. This is hardly far-fetched. Summarizing extensive studies by researchers, Jean Maria
Arrigo notes medical participation in 20–40% of torture cases. One study, a random
survey of 4,000 members of the Indian Medical Association (of whom 743 responded),
revealed that “58% believed torture interrogation permissible; 71% had come across a
case of probable torture; 18% knew of health professionals who had participated in
torture; 16% had witnessed torture themselves; and 10% agreed that false medical 
and autopsy reports were sometimes justified.” Jean Maria Arrigo, “A Utilitarian
Argument Against Torture Interrogation of Terrorists,” Science and Engineering Ethics
10 (3) (2004), p. 6. at http://www.atlas.usafa.af. mil/jscope/JSCOPE03/Arrigo03.html.
Evidence has emerged of participation of medical personnel in abusive U.S. interroga-
tions. M. Gregg Bloche and Jonathan H. Marks, “When Doctors Go To War,” New
England Journal of Medicine 354 (January 6, 2005), pp. 3–6.

20. This is the conclusion Michael Ignatieff draws from the memoirs of French torturer
Paul Aussaresses, The Battle of the Casbah: Terrorism and Counter-Terrorism in Algeria,
1955–1957 (New York: Enigma Books, 2002), who remains completely unapologetic for
torturing and killing numerous Algerian terrorists. Michael Ignatieff, “The Torture
Wars,” The New Republic, April 22, 2002, p. 42.

21. Bowden, “The Dark Art of Interrogation,” pp. 74–76.
22. Mark Osiel, Mass Atrocity, Ordinary Evil, and Hannah Arendt: Criminal Consciousness

in Argentina’s Dirty War (New Haven, CT: Yale University Press, 2002), p. 40.
23. Osiel, Mass Atrocity, p. 120.
24. This is a principal theme in Ignatieff.
25. These are tabulated in the Schlesinger Report, The Torture Papers, pp. 965–67. See

also Chris Mackey and Greg Miller, The Interrogators: Inside the Secret War Against
Al Qaeda (Boston: Little, Brown, 2004), pp. 479-83; see also US Army Field Manual
FM 34–52.

26. See the discussion in Bowden, “The Dark Art of Interrogation.”
27. Given my earlier argument that liberal revulsion at torture is grounded in its simi-

larity to tyranny, the question arises why I am willing to accept the forms of tyranny
involved in tricking information out of detainees. The answer, though theoretically
untidy, is straightforward: pain matters, and the pain of torture makes it a more dev-
astating assault on the dignity and personhood of the victim. I thank Steven Lee for
calling this question to my attention.

28. Mackey and Miller, The Interrogators, p. 31.

LIBERALISM, TORTURE, AND THE TICKING BOMB 261



29. This point is forcefully made in the Jones/Fay Report on Abu Ghraib, reprinted in
The Torture Papers. After noting that conflicting directives about stripping prisoners
and using dogs were floating around simultaneously, the Report adds, “Furthermore,
some military intelligence personnel executing their interrogation duties at Abu
Ghraib had previously served as interrogators in other theaters of operation, prima-
rily Afghanistan and GTMO. These prior interrogation experiences complicated
understanding at the interrogator level. The extent of ‘word of mouth’ techniques
that were passed to the interrogators in Abu Ghraib by assistance teams from
Guantanamo, Fort Huachuca, or amongst themselves due to prior assignments is
unclear and likely impossible to definitively determine. The clear thread in the CJTF-
7 policy memos and published doctrine is the humane treatment of detainees and the
applicability of the Geneva Conventions. Experienced interrogators will confirm that
interrogation is an art, not a science, and knowing the limits of authority is crucial.
Therefore, the existence of confusing and inconsistent interrogation technique poli-
cies contributed to the belief that additional interrogation techniques were condoned
in order to gain intelligence.” LTG Anthony R. Jones and MG George R. Fay,
“Investigation of Intelligence Activities at Abu Ghraib,” in The Torture Papers,
p. 1004.

30. Hersh, Chain of Command, p. 30.
31. As a military police captain told Hersh, “when you ask an eighteen-year-old kid to

keep someone awake, and he doesn’t know how to do it, he’s going to get creative.”
Hersh, Chain of Command, p. 34.

32. “Working alongside non-DOD organizations/agencies in detention facilities proved
complex and demanding. The perception that non-DOD agencies had different rules
regarding interrogation and detention operations was evident. . . . The appointing
authority and investigating officers made a specific finding regarding the issue of
‘ghost detainees’ within Abu Ghraib. It is clear that the interrogation practices of
other government agencies led to a loss of accountability at Abu Ghraib.” Jones/Fay
Report, The Torture Papers, p. 990.

33. Hersh, Chain of Command, pp. 44–45.
34. Craig Haney et al., “Interpersonal Dynamics of a Simulated Prison,” International

Journal of Criminology and Penology 1 (1973), p. 94, quoted in the Schlesinger Report,
The Torture Papers, p. 971. See also Philip Zimbardo et al., “The Mind is a Formidable
Jailer: A Pirandellian Prison,” New York Times, April 8, 1973, §6 (Magazine), p. 41; and
the remarkable internet slide-show of the experiment, Zimbardo, Stanford Prison
Experiment: A Simulation Study of the Psychology of Imprisonment Conducted at
Stanford University (1999), at <http://www.prisonexp.org>.

35. See John Schwartz, “Simulated Prison in’ 71 Showed a Fine Line Between ‘Normal’
and ‘Monster’,” New York Times, May 6, 2004, p. A20.

36. This chapter is based on a longer essay with the same title appearing in the Virginia
Law Review 91 (6) (October 2005), pp. 1425–1461, and it appears here with the
permission of that journal.

262 DAVID LUBAN



DEIRDRE GOLASH

TORTURE AND SELF-DEFENSE

It is widely agreed that torture is ordinarily impermissible. But, since the
attacks of September 11, 2001, nightmare scenarios involving individuals
in possession of weapons of mass destruction1 have lost their fantastic
quality, and senior government officials have been heard to defend the use
of torture in some circumstances. The dilemma is classically presented
in the case of the ticking time bomb.2 Suppose that officials have learned
that a nuclear bomb is set to go off within a few hours, but do not know
its location. They have, however, captured the person who placed the
bomb, and know that she will reveal its location if and only if she is tor-
tured. They also know that there is no other way to prevent the deaths of
millions that will result from the detonation of the bomb.

One disturbing thing about this kind of example is the idea that
officials at the investigative stage could ever know the things we are to
assume they know here. How do they know a bomb has been placed,
without knowing where? How do they know she is the one who did it,
without giving her a full-dress trial? How are they to know what her
response to torture will be? For all the reasons that we do not allow
police, or even prosecutors, to mete out punishment for crimes they
“know” have been committed, we should hesitate to give them the power
to decide when they know enough to torture.

Let us assume, however, that they do know all these things, and that
the person in captivity is in fact the bomber. It is of course ordinarily
wrong to deliberately inflict extreme pain on a fellow human being, or to
force her to do what we want. But if we do not do so in this case, mil-
lions of lives will be lost, and millions of others not actually killed will
also suffer extreme pain. Moreover, it is the bomber himself or herself
who is responsible for this threat. These facts are clearly sufficient to
justify the use of some force against the perpetrator: because she threat-
ens harm, we may force her to desist. But does this include the use of
torture?

Pain is a strong motivator, especially when it is a question of doing
something that will result in immediate relief. I shall assume that, while
individuals with competing motivations can resist pain for longer than
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others, there is, even for the most strongly motivated, a point beyond
which pain cannot be borne, in the sense that one will do anything in
one’s power to stop it. In short, my assumption is that torture can pro-
duce the desired result. But, I shall argue, this is exactly why we should
not use it.

Superficially, torture is of a kind with other forms of violence, seem-
ing to differ from them only in degree. Were this the case, the same argu-
ments that justify other uses of force or infliction of pain would serve to
justify torture, provided only that the stakes be sufficiently high. I shall
argue that torture, especially where it is directed to breaking the will,
is qualitatively different from acceptable forms of coercion and trans-
gresses the limits of permissible punishment or self-defense, regardless
of the degree of the bomber’s guilt or the magnitude of the evil to be
avoided.

The prospect of allowing millions to die in a preventable bombing may
seem to provide a compelling case for just about any measures available.
But suppose that, while we have not been able to capture the bomber, we
have been able to capture her three-year-old child, and we know that if
we torture the child, we can get the bomber to provide the information.
Yes, of course it is wrong, egregiously so, to torture three-year-old
children; but look at all of the lives – including lives of other three-year-
olds – that will otherwise be lost. And remember, this is the only way that
we can save those millions of lives. Or suppose that she will detonate the
bombs unless some personal enemy of hers is publicly tortured and
humiliated, or unless a hundred virgins are publicly raped by their
fathers, or unless the president of the United States is summarily exe-
cuted. If she directly demands these acts, we may refrain from comply-
ing in order not to encourage others to make similar demands. But
suppose instead that we simply judge that, in the circumstances, one of
these acts will suffice to avert the danger. At such a moment, we are con-
fronted with uncomfortable questions about what we value, and, indeed,
about who we are – and who the bomber can force us to become.

If, to save the threatened millions, officials decide in favor of the rape,
torture, or killing of innocents, what are we to say? Presumably, no one
wants to say that such behavior is justified – to say that it is right. The
officials – who may well see themselves as damned if they do and
damned if they don’t – may be regarded as excusable, but these actions
are not right. They are grievously wrong. There is a sense in which the
number of people saved is simply irrelevant to the wrongness of doing
grave harm to innocents in order to save them. This, I take it, is what we
mean when we say that the innocents have a right not to be so harmed.
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Equally, the millions in danger from the bomb have a right not to be
killed; but we may not contravene the important personal rights of some
in order to preserve the comparably important rights of (a larger number
of) others. To do so is to use people as mere means to social ends – to fail
to respect them as persons. It is part of the meaning of rights that their
violation cannot be justified by a simple weighing of evils. Sometimes,
doing right ourselves means allowing others to do wrong, even wrong of
fantastic proportions.

The perception that there are circumstances in which it would be
wrong (if excusable) to do what is necessary to save the threatened mil-
lions has two important implications for the original ticking bomb exam-
ple. First, we cannot decide on the moral course of action simply by
weighing the consequences. We must accept the possibility that, in doing
what is necessary to save millions, we do wrong. Second, if torturing the
bomber is justified (as torturing innocents is not), it must be on the basis
of her guilt for imperiling the lives of so many others.

The key question, then, is whether the bomber has, through her culpable
behavior, forfeited her right not to be tortured. Retributivists would argue
that anyone who commits a crime forfeits at least some of her rights: she
deserves to be punished in ways that would otherwise violate her rights. If
the proposed torture counts as deserved punishment for threatening the
lives of millions (and if we do have the right person in custody), then 
the wrong done in torturing the bomber is reduced to a due-process viola-
tion. Separately, aggressors who pose an immediate danger to others forfeit
some of their rights on the spot. Those others (or persons acting on their
behalf) may do harm to the aggressor in self-defense, including harms that
would otherwise violate the aggressor’s rights. I shall argue that torturing
the bomber for the purpose of breaking her will is neither justified punish-
ment nor justified self-defense.

Some retributivists draw the line of justified punishment short of the
death penalty, but others argue that the guilt of a murderer justifies execut-
ing him. Assuming that the latter group is correct, does it follow that
the much greater guilt of the bomber justifies torturing her? Retributivists
argue that punishment must be proportionate to guilt. To sentence a person
to a year in prison when the punishment proportional to his crime would
be six months is, for retributivists, as wrong as sentencing an innocent man
to six months in prison: each serves six months he does not deserve.
Disproportionate punishment clearly violates the rights of the offender.
But what punishment would be disproportionate to the deaths of millions?

Let us assume for the moment that torture is not disproportionate to
the crime. Consider, for example, what we would say in the case of the
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commandant of a Nazi concentration camp who is responsible for the
torture and killing of thousands of persons. One such person, turned
over to concentration camp survivors, was repeatedly wheeled into the
fires of the crematorium after being severely beaten, then removed and
beaten again, until he was burned alive.3 Few would blame the survivors
for their actions, and we cannot say the punishment was disproportionate
to the crime. Yet I think we must say that it was not justified retribution,
as I shall explain.

Retributive punishment is limited, not just by proportionality, but
also by the need for such punishment to remain consonant with the
autonomy and dignity of offenders. The main advantage that retribu-
tivism has over consequentialist theories is its claim to accord respect to
the wrongdoer, leaving him free to retain his own conception of the
good even as he is punished according to the prevailing conception.4

Jeffrie Murphy eloquently explains how torture violates these basic
retributive precepts:

[T]orture is addressed exclusively to the sentient or heteronomous – i.e., animal – nature
of a person. Sending painful voltage through a man’s testicles to which electrodes have
been attached, or boiling him in oil, or eviscerating him, or gouging out his eyes – these
are not human ways of relating to another person. He could not be expected to under-
stand this while it goes on, have a view about it, enter into discourse about it, or conduct
any other human activities during the process – a process whose very point is to reduce
him to a terrified, defecating, urinating, screaming animal. . . . We have here a paradigm
of not treating a person as a person – and thus an undermining of that very value
(autonomous human personhood) on which any conception of justice must rest.5

It may seem that torturing people for information is less objectionable
than torture designed to inflict a predetermined amount of pain,
because the victim is in a position to stop the torture by providing the
desired information.6 This, however, does not make it less terrible, even
though it may result in less actual pain being inflicted. The victim’s con-
trol over the duration of the torture may come at the price of the loss,
not only of ordinary human dignity, but also of any vestige of personal
integrity. George Orwell describes such a loss in 1984, when the protag-
onist, exposed to the source of his one deepest fear, betrays what is most
precious to him.7 He is left with deep self-loathing and the feeling that
his life is entirely meaningless. Torture independent of the victim’s will
may deprive its victim of autonomous human personhood, but torture
for purposes of obtaining information may also deprive the victim of
her very self – while yet leaving her with the knowledge of that loss. The
peculiar horror of this kind of torture is that it can force the victim to
give up everything she values. Its evil consists not merely in overriding
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the will of the victim – as may be done by killing or otherwise defeating
her – but in making her the instrument of her own destruction.

It may be objected that, in the ticking bomb example, torture only
forces the bomber to do what is right and saves her from committing a
terrible wrong. It may seem that in this respect her moral integrity
is enhanced, even as her personal integrity is diminished. But the
action through which she avoids doing a grave wrong – revealing the
information – is in an important sense not her action at all. In so acting
against her deeply held beliefs, she is merely the puppet of the torturer, so
that what she does must reflect on the torturer’s character, not on hers.
Rather than having kept her moral integrity, she has lost her moral
agency.

Suppose that we had the power at any moment to take control of any
person’s behavior and direct their actions as we would those of a char-
acter in a video game. Suppose further that we were able to monitor
everyone’s intentions, and strictly refrained from using this power except
where the subject unquestionably intended to do wrong. In all cases
where such intent was detected, however, we would redirect the subject’s
course of action so that no harm occurred. We would thus vastly reduce
the number of wrong actions, and the world would be immeasurably safer.
Nevertheless, I submit, this is not a morally better world – as it would be
if the erstwhile wrongdoers voluntarily changed their behavior. Instead,
the would-be wrongdoers have lost their ability to choose right or wrong,
and thus their moral agency. The officials who monitor and direct their
behavior have greatly expanded scope for their moral agency – but only
at the cost of effectively destroying the agency of others.

In the world as we know it, it is not ordinarily possible to direct the
choices of others this completely. But there are ways of influencing those
choices through persuasion or coercion. Actions on my part that present
you with a choice between something that violates your rights (e.g., being
physically harmed) and something you would prefer not to do (e.g., leave
the area I have arbitrarily defined as my “turf”) are coercive, and become
increasingly coercive as the gravity and plausibility of the threatened
harm increase. Your choice to comply is increasingly unfree. My actions
are wrong because I am making you my instrument, substituting my
choices for yours. We call my behavior coercive because it impermissibly
reduces your freedom of choice. Faced with such a threat, you do still
have a choice in the narrow sense. If you feel especially strongly about the
importance of resisting the local mafia, you can choose to accept the
threatened harm rather than comply. There are two ways in which I can
deprive you of this last shred of choice. In the first, I make your choice
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irrelevant by physically coercing you – carrying you by main force out of
the designated area. Here, I take away your choice, in the sense that I do
not allow you to act on it – but there is also a sense in which your choice
still stands. Even if I take away all of your future choices by killing you,
I have not negated your choice not to comply, as the reverence for mar-
tyrs attests. In the second, I literally make you choose to comply, by esca-
lating the harm to the point that, regardless of how strongly you wish to
do otherwise, you will in fact so choose. There can be no greater disre-
spect for an individual as a person – a choosing being – than this literal
commandeering of the choice itself.

Torture to gain information, or other forms of compliance, is thus a
deeper denial of personhood and autonomy than is torture as punish-
ment. To say that the bomber deserves this kind of treatment is to say
that she has, through her actions, forfeited all of the respect due to per-
sons – that she has forfeited her claim to personhood itself. But if any
right can be said to be inalienable, the right to retain one’s personhood,
in the sense of being permitted to make (if not to act on) one’s own judg-
ment, must be such a right. To put the point another way, to say that the
bomber has forfeited this right is to say that, in virtue of her culpable
behavior, she is no longer a person at all.

It may seem that the considerations applicable to punishment are inap-
posite. In the ticking bomb example, we are not in the position of retro-
spectively punishing the bomber for her acts, but rather in the position of
seeking to prevent the destruction of millions of people. I have argued
that neither the balance of evils nor the guilt of the bomber justifies
torturing her, but there remains the possibility that the combination of
both will do so. Given that it is as a result of her culpable behavior in
placing the bomb that we must now choose whether to subject her to
torture or to accept the deaths of millions, may we not torture her in 
self-defense?

The normally applicable limits of justified self-defense are necessity
and proportionality. That is, the harm done must both be necessary to
prevent the threatened harm, and proportional to it. Thus, if we appre-
hended the bomber in the act of detonating the bomb, it would be justi-
fiable for us to use coercion – including deadly force – to prevent her
from doing so. Indeed, if the only way we can prevent her from reaching
the switch involves causing her extreme pain (perhaps we can only stop
her by dumping a bucket of hot tar on her head) it is permissible to do
so. As Philip Montague has argued, she has forced us to choose between
harm to her and harm to innocents, and under such circumstances we are
justified in choosing to harm the aggressor.8 I shall argue, however, that
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we may not, in pursuit of the same end, inflict extreme pain for the pur-
pose of breaking her will.

As in the case of retributive punishment, the idea that the only limit
on measures necessary for self-defense is proportionality has unaccept-
able implications. This idea is unproblematic when it is a question of
deflecting a punch in the nose with a counterpunch, or of shooting at the
person who is aiming a loaded gun at me. But suppose that two conspir-
ators have kidnapped an innocent person and are taking turns torturing
him by breaking his fingers one by one until he agrees to do whatever
they have in mind. Police capture one of the conspirators in the act of
mailing a videotape of these proceedings to the victim’s family. He
refuses to tell where the kidnap victim is being held. Unable to shake his
resolve, they, in turn, proceed to break the conspirator’s fingers one by
one until he yields. Or suppose that there is a new cult, the “Cult of the
Virgin,” which subjects unwitting new recruits to an initiation ceremony
in which all females are systematically raped to assure that the cult’s
leader will be the only virgin in the group. May you, as an infiltrator who
has attained a trusted status, rape the Virgin herself to dissolve the myth
and protect the new recruits?

Both examples involve harms to guilty parties that are proportional to
the harms we seek to prevent. In Montague’s terms, it is their fault that
we have to choose between harm to them and comparable harm to inno-
cents. If necessity and proportionality were the only limits on self-defense,
these examples would be unproblematic cases of justified self-defense (or
defense of third parties). They would be the direct analogs of cases in
which the person attacked (or someone acting on her behalf) kills a mur-
derous aggressor.

Our hesitation to approve the defensive measures proposed in these
cases suggests that there is another kind of limit on what we may do in
defense of innocents – a limit comparable to those we place on retributive
punishment. That is, there is some upper bound to what we may do,
regardless of proportionality. The two limits are not exactly the same:
breaking someone’s leg will often be permissible self-defense, but never
permissible punishment. But we do not need to be able to specify the
exact nature of the boundary to know that our right to force other per-
sons to refrain from harming others must stop short of violating their
inalienable rights – even if they propose to violate the inalienable rights of
others. To say otherwise is to put the limit of what we may do at the limit
of what the most vile among us will do. And if there are any inalienable
rights, as I have argued, they must at least prohibit torture for the purpose
of breaking the will.
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I have said earlier that it would be permissible (if necessary) to inflict
an equal amount of pain in order to prevent the bomber from reaching
the switch. This may suggest that I am appealing to the distinction
between foreseeable and intended consequences captured in the doctrine
of double effect, which holds that it is permissible to cause certain kinds
of consequences if they are regrettable side effects of permitted action,
but not to aim directly at these consequences. But my argument does not
turn on this beleaguered distinction.9 It is not a question of causing the
same harm for a different purpose, but rather of causing a different harm:
that of the complete usurpation of another’s will. It is this harm, and not
the infliction of extreme pain as such, that I have argued is absolutely pro-
hibited. In principle, it is prohibited whether intended or merely foreseen,
although it is difficult to imagine circumstances where it would count as
unintended. As with other grave harms, it is wrong to attempt to inflict
this harm as well as to succeed. The infliction of pain in the course of
such an attempt is wrong because the attempt itself is wrong, just as the
infliction of pain in the course of an attempted kidnapping would be
wrong.

Why limit the measures we may use in defending ourselves against
aggressors who have no such scruples? Torture inflicted by others is
primarily their moral responsibility, not ours; but torture we inflict is our
moral responsibility. Torture inflicted by the officials of our society is our
collective responsibility, insofar as we have any control over them. When
we authorize (or require) them to rape or torture, we all become the kinds
of human beings who are willing to rape or torture others. In adopting
the tactics of those who have themselves renounced this constraint, we
take a significant step toward becoming as depraved as they are. As Sartre
put it, each action we take helps to define what it means to be a human
being. The measures that we will and will not resort to under threat – and
the ways in which we will use or refrain from using our power – tell a great
deal about who we are as a society. The bomber seeks to dictate our
choices: we can refuse to allow her to do so, by refusing to accede to her
demands. We still have that last shred of choice – the choice to accept the
threatened harm. As well, we have the option of seeking to avoid the
choice she offers by sacrificing the last constraints of human decency. We
should decline to do so, even if it means we cannot survive as a society.
Some lives are not worth living, as Orwell’s story shows, and this is as true
of societies as it is of individuals.

How can we prevent terrible things such as torture and mass murder?
Each of us has a vision of the way that the world should be, and all of
us agree that in that world no terrible things will be done. There are two
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paths to this world. One path is to try to force others, by any means nec-
essary, to refrain from doing terrible things. The powerful are invariably
tempted to this path, but it is ultimately self-defeating where the neces-
sary means involve our doing equally terrible things ourselves. The other
path is to declare, for ourselves and for others whose actions we legiti-
mately influence, that we will do no terrible things. It is only in this way
that we can effectively declare some actions to be beyond the pale of
what a human being will do.10
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SALLY J. SCHOLZ

WAR RAPE’S CHALLENGE TO JUST WAR THEORY

War rape comes in many forms, is perpetrated for many reasons, has
multiple victims and multiple culpable perpetrators. This chapter exam-
ines war rape, asks whether Just War Theory (JWT) can tackle the spe-
cific challenges posed by the reality of sexual violence during wartime, and
suggests that it might actually have an important conceptual framework to
offer to philosophical analyses of the problem of war rape. I argue that
JWT can be used to ferret out the important differences and functions of
various forms of war rape while offering a normative theory in support
of human rights that might provide individuals who attempt to resist
participation in war rape with normative justification for their resistance.
However, JWT falls short of meeting all of the challenges posed by war
rape due to a lack of emphasis on the nature and harm of war crimes
that target individuals on the basis of gender and that use the body as
weapon and site of the war crimes or the war itself.

Two broad categories of war rape may be observed though of course
variations within these categories abound. The two categories are indi-
vidual rapes and mass rape. While it may be tempting to describe these
as “old” and “new” respectively, history belies such a temporal distinc-
tion. Mass rape has been evident since biblical times1 but only recently
has it received the media attention2 and moral approbation long overdue.
So too, individual rapes continue to be overlooked by militaries while
they simultaneously degrade individual victims and their communities.
Where there is a difference between old and new is in the international
laws against war rape. The “old” law held that rape during war was a war
crime. The “new” laws, since 1993, recognize not only rape as a war
crime, but mass rape as a crime against humanity and genocide.3

Following the schematic of JWT, an analysis of war rape must scruti-
nize the various causes, uses or intentions, and ends of both individual
rapes and mass rape. Rapes that occur during conflict situations are
blamed on sexual needs, boredom, inevitability, entrenched systems of
domination, reactions to the constant threat of violence, among other
causal factors. Rape is said to be used as a release of tension, an instru-
ment of torture, and a weapon in combat. I discuss these causes and uses,
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as well as others, below, but an analysis of war rape would be incomplete
without a discussion of its ends or purposes which are conceptually
though not necessarily practically distinct from its causes and uses. Rape
degrades, demoralizes, and dehumanizes enemy combatants and non-
combatants, it splits communities, it becomes an instrument in ethnic
cleansing through forced pregnancy, and it is both a means to and a form
of genocide. In addition to targeting women because they hold political,
cultural, or ideological positions, rape creates a war within a war wherein
all women are targeted as women. In short, rape in war has multiple
causes, multiple uses, and multiple ends.

In Section 1, I offer a definition and a system of categorization for war
rapes that highlights the differences between forms of war rape. As I
show, the context of war makes war rape conceptually different from
everyday or peacetime rapes, though there may be some compelling links
between the two.4 In Section 2 I use the tripartite distinction mentioned
above – cause, use, and purpose – to underscore the particular features
of war rape and use the mass rape in Serbia as a demonstrative case. In
Section 3, I use Michael Walzer’s Just and Unjust Wars to examine the
relation between human rights and JWT with the aim of addressing the
question I posed earlier: can JWT meet the challenges posed by war rape
and does JWT have something to offer in this context? Section 4
addresses the weakness of JWT.

For the purposes of this chapter, I wish to bracket the inclusion of rape
of an ally or a fellow soldier under the rubric of war rape. Most accounts
of war rape include prostitution and rape of allies (citizens or military
personnel) and fellow combatants, in part because they emphasize the
ideology of rape within the military. I restrict the current account of war
rape to enemy combatants or civilians because I think the element of
opposition or enmity within these forms of rape alters their nature –
makes them categorically different from the rape of a fellow soldier – and
because I wish to focus attention on the obligations of JWT.

1. IDENTIFICATION OF WAR RAPE

Section 920, Article 120 “Rape and Carnal Knowledge,” of the US
Uniform Code of Military Justice defines rape accordingly: “Any person
subject to this chapter who commits an act of sexual intercourse, by force
and without consent, is guilty of rape and shall be punished by death or
such other punishment as a court-martial may direct.” Furthermore,
“Penetration, however slight, [is] sufficient to complete” the offense of
rape.5 But this is by no means a universally accepted definition of rape.6
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Many feminists note the male-centric focus of a definition that relies on
penetration. So too, “force” and “consent” have proven to be relative
concepts difficult to prove and often undermining victim testimony.

The context of war alters perceptions of rape in four distinct ways.
War turns rape into an act of a state, nation, ethnic group, or people.
“[A]trocities by soldiers against civilians are always considered state
acts” during wartime.7 Second, war provides an excuse for rape’s perpe-
tration. In some sense, war changes the universal censure of rape toward
something resembling complacent acceptance (though not, of course,
justification). Third, rape simultaneously becomes part of the war effort,
albeit an unjust part. The context of war alters the cause, intention, and
purpose of rape. Finally, while all rapes effectively objectify the victim,
an oppositional objectification of the enemy that extends beyond com-
batants to encompass civilians of all ages and genders is usually in place
well in advance of any occurrence of war rape.

Broadly speaking, war rape is the willful, blatant, nonconsensual,
sexual violation of the bodily integrity of a person – combatant or non-
combatant – from an opposing side during wartime. This definition is
necessarily broad in order to encompass the horrific variety of methods
used.8 The definition refrains from indicating a reason or purpose to
the rape because rape during war has multiple causes and serves multi-
ple purposes. The rape of a six-year-old girl by three men during the
Rwanda mass rape campaign cannot have forced impregnation as its
end,9 but the rape of many of the women of Rwanda did have this aim.
So too, this definition is necessarily broad so as to include instances
wherein victims are forced to rape each other, that is, when the aggres-
sor orchestrates sex among victims through violence. Forcing a son to
rape his mother, as occurred in Haiti10 – and no doubt elsewhere – surely
counts among the atrocities of war rape but does not directly involve
the body of the perpetrator. Both son and mother are victims of rape.
The Rwanda tribunal defined rape as “‘a physical invasion of a sexual
nature, committed on a person under circumstances which are coer-
cive’” so as to include “the horrific violations that had been described to
them – women penetrated by sticks and bottles as well as penises.”11

Rape is both a form of sexual abuse and distinct from it. Other forms of
sexual abuse during wartime may violate bodily integrity via abuse of
the genitals (e.g., fastening electrodes to the genitals of a prisoner) but
do not constitute rape. As we have seen, penetration distinguishes rape
from other forms of sexual abuse in much of the literature, but victims
of war rape would more likely use the terminology of forced sex12 under
conditions of duress.
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There are two main categories of war rape: individual rapes and mass
rape campaigns. Both target females and males of every age. Individual
rape, rape of a single person, might be broken down into two different
forms: (1) rape by one soldier and (2) rape by multiple soldiers or gang
rape. In addition, the rape may be of an enemy civilian, an enemy com-
batant, or a prisoner of war. Individual rapes are not generally thought
of as systematic, at least not in the sense that characterizes mass rapes.
On the contrary, individual rapes are relatively isolated events wherein an
individual soldier or a small group of soldiers act immorally. Individual
rapes fall under the traditional category of war crimes.

The key difference between individual rape and mass rape is that mass
rape is systematic. The rapes of mass rape campaigns may be (1) part
of a larger war effort, (2) an escalation of violence within a war, and/or
(3) the very purpose of the war itself. Most of the recent mass rape cam-
paigns have been sanctioned by the state or ruling party, but this is not
a necessary condition to the category of mass rape. Every instance of mass
rape is systematic but not every instance constitutes the very purpose of
a war effort.

2. CAUSES, USES, AND ENDS OF WAR RAPE

2.1 Causes of War Rape

Because war itself is about the intentional infliction of harm on an enemy,
rape has often been overlooked, tolerated, or seen as commonplace.13 But
saying war is violent and begets the violence of rape conceals other
possible causes that may be embedded in a cultural tradition.

One of the primary feminist accounts of the root cause of rape iden-
tifies it as an act of violence, power, and domination rather than an act
of sex. As Susan Brownmiller states, rape is “nothing more or less than
a conscious process of intimidation by which all men keep all women in a
state of fear.”14 Brownmiller describes an “ideology of rape” that often
supports rape as a demonstration of prowess or male bonding especially
evident within the military.15 It is also clear from her analysis of rape in
Against Our Will that prostitution and pornography, as coerced forms
of domination, are covered by the umbrella concept of rape. Catharine
MacKinnon, on the other hand, holds that the structure of heterosexual
sex within a sexist system is causally responsible. She describes sex and
violence as “mutually definitive” and notes the difficulty of distinguish-
ing sexual intercourse and rape “under conditions of male dominance.”16

MacKinnon and Brownmiller famously disagree about whether rape is
based in sex or in power, and their positions have been widely criticized
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for encompassing too much, but their suggestive arguments force us to
examine the cultural and gender elements of rape.17

War rape may be informed by patriarchal sex-role stereotyping, oppres-
sive race or ethnic relations, other forms of domination, ideological or
linguistic disparagement of the body, and countless other cultural fac-
tors. Robin May Schott, for instance, specifically argues that cultural and
linguistic representations of the body and of maternity bear on our
understanding of why war rape happens and how we can prevent it;18

they also bear on what we understand as rape and how we respond to it.
Rape is a crime against the body, but if the violated body is culturally
disparaged or viewed as property of another, the interpretation of what
counts as rape changes. Rape could become an offense against more than
just the victim – her family, community, and culture may consider the vio-
lation personal – or rape may be construed as an offense not against a
woman (who is often understood as culturally or politically inferior) but
an offense against her nearest male kin. How a culture perceives the body,
especially the female body, plays a huge role in how rape is understood.

2.2 Uses of War Rape and War Rape as an End in itself

During war, rape becomes a tool, weapon, or strategy. As Schott argues,
“a man uses his own body as a weapon of war: his hands, his mouth, his
genitals are used to inflict pain, injury, degradation, and often death.”19

MacKinnon also presents evidence that numerous rapes during the
Yugoslav conflict were filmed and presented as war propaganda and
pornography.20 Rape directly inflicts harm and indirectly contributes to
the destruction of morale among enemy combatants and demoralizes
their communities.

In recent years, the international community has witnessed numerous
examples of the use of mass rape in the service of war, ethnic cleansing,
and genocide. The first to gain international media attention was during
1971 after Bangladesh declared independence. A nine month campaign of
mass rape by the Pakistanis began. During that period, it is estimated that
three million people were killed, ten million fled to India, and 200,000 to
400,000 women were raped, with 25,000 impregnated.21 But even before
the Pakistanis raped the Bangladeshis, the Japanese raped the women of
Nanking. More recently, throughout the mid-1990s, Bosnian Serbs raped
non-Serbs; during the genocide in Rwanda, the Hutus raped the Tutsis
and other, moderate Hutus; and in 2004 state supported militias began a
campaign of rape in the Darfur region of Sudan.

In most of the examples of mass rape, the rapes were condoned (offi-
cially or unofficially) in the form of explicit orders to rape (the Rape of
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Nanking22), vague directives to wipe out a population that might be rou-
tinely interpreted as permission to rape (My Lai massacre23), personal
supervision of mass rape (the case of Jean-Paul Akesyu in Rwanda – the
first man tried and convicted of genocide and rape as a crime against
humanity24), removal of administrative barriers supporting just conduct
(Abu Ghraib), or failure to stop mass rape campaigns within one’s
control (Milosevic in Serbia). For some of the recent mass rape cam-
paigns, there is also documented evidence of rapists attempting to forcibly
impregnate women through rape and thereby wipe-out an ethnic group.25

Some of these examples demonstrate that mass rape is used in campaigns
for “ethnic cleansing,” which is “the use of force or intimidation to remove
people of a certain ethnic or religious group from an area.”26 Further, cul-
tural dictates in Yugoslavia and Rwanda hold that the child would have the
ethnicity of the father, not the mother. Enforced pregnancy from another
ethnic group could, it was believed, destroy a culture or ethnicity because
no new children would be born with the targeted ethnicity.27 As Claudia
Card explains, “Rape . . . was used as a weapon of war. Its purposes
include intimidating and demoralizing the enemy, forced impregnation,
tampering with the identity of the next generation, splintering families, and
dispersing entire populations.”28 Coupled with campaigns of massive mur-
ders of members of cultural groups, mass rape becomes instrumental in
genocidal campaigns. The Rwanda tribunal found that rape was an act of
genocide; “a step in the process of destruction of the Tutsi group.”29

Individual and mass rape during war is a weapon in war; it might be used
strategically to demoralize the enemy or only incidentally for the same pur-
pose. Rape is also used as an instrument in torture, ethnic cleansing, and
genocide. But rape may not be used solely as a means to some other end;
at times, war rape becomes an end in itself. The three cases of torture, pros-
titution, and some forms of mass rape provide revealing instances of rape
used both as a means to some other end and as an end itself.

Consider first rape used in torture. MADRE, an international women’s
human rights group, has long fought to get rape recognized as an act of
torture.30 Ironically, when men are victims of rape during war, they tend
to play down the sexual nature of the crime, referring to it as torture or
simply as sexual assault but not rape.31 Citing personal conversation with
Libby Tata Arcel, who worked with rape survivors after the Serbian mass
rape campaign and who edited War Violence, Trauma, and the Coping
Process, Card says “that martial sex crimes by men against men have a
long history, but also that they have almost universally been identified by
men not as sex crimes, or even as sexual torture, but simply as torture.”32

Rape is used as a means of torture and is itself torture. If we understand
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torture as the infliction of severe pain, injury, or suffering to the body,
whether or not it serves any ulterior purposes such as extracting infor-
mation or deterring resistance activity, then rape in all its forms during
wartime is a form of torture. Of course, rape often is used as one of
many tools to extract information or otherwise destroy the will of a per-
son or community in torture situations. But the gratuitous rapes of pris-
oners of Abu Ghraib serve as a graphic example of how rape might be
perpetrated for no other reason than to inflict sexual violence on another
human being under one’s control.33

Card, Brownmiller, and MacKinnon all add forced prostitution to the
practices of rape during war. Forced prostitution includes the bordello
camps of the Serbs and the Japanese comfort stations.34 Card argues
that the comfort stations were not intended as a weapon of war but as a
means to protect “local females in enemy country from uncontrolled war
rapes by soldiers,” an argument which, in turn, would discourage local
peoples from aiding guerilla efforts.35 She recognizes that forced prosti-
tution was demoralizing for families and communities. Brownmiller sees
forced prostitution as merely an extension of the power and domination
at work in all rapes. MacKinnon argues that prostitution and rape (and
other crimes against women) are: “not primarily abuses of physical force,
violence, authority, or economics, although they are that. They are abuses
of women; they are abuses of sex.”36 Forced prostitution as war rape is
organized and systematic; it targets women for the ostensible purpose of
protecting other women but it also serves as an end in itself. Women
are forced to serve the sexual needs of men because they are women.
Moreover, prostitution illustrates clearly how a war can be bifurcated.
Forced prostitution as a war rape practice, as the Serb case illustrates,
creates a war within a war.

Finally, as we have already seen, rape is used as a means to genocide
or ethnic cleansing, but mass rape has also become an end in itself. In her
description of the trial of Akayesu, Elizabeth Neuffer relates how the
prosecutor came to realize that “the refugees at the Bureau Communale
[the grounds of the local government – Akayesu was burgomaster] were
nearly all women, not both sexes, as he had first believed, and that they
were there as part of a plan for their rape.”37 This was rape for the sake
of rape as well as for the sake of genocide. “Witness NN testified to being
raped by six different men and then kept locked up by one of them as his
sexual slave.”38 MacKinnon argues both that rape is a tool in a genoci-
dal campaign and for “rape as genocide.”39 She challenges us to see the
multiple means and ends of rape, saying, “[i]t is as if people cannot think
more than one thought at once. The mass rape is either part of a
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campaign by Serbia against non-Serbia, or an onslaught by combatants
against civilians, or an attack by men against women, but never all at the
same time.”40 If women’s human rights are taken seriously, then rape
must be recognized for its multiple purposes – both as a means to geno-
cide and as an end itself. Genocidal rape is “rape unto death, rape as
massacre, rape to kill and to make the victims wish they were dead.”41

Effectively, rape creates a war within a war; it is a war in which all women
are targeted simply because they are women.42 This is supported by the
fact that many moderate Hutu women were targeted in the Hutu cam-
paign to kill Tutsi and that Serbian women were not immune from rape
by Serbian soldiers. The rape-war serves the ends of that other war, but
it exists in many ways independently of it; the other war provides a con-
text, means, opportunity, and some would add justification for the rape-
war. But the rape-war takes on a life of its own.

In a similar vein, Elizabeth Kelly points out that women and women’s
bodies have been “constructed as the locus and carriers of culture” and
as such, when a state intends the elimination of a cultural group, women
become the prime target and the “territory to be conquered.” Through
forced impregnation, they are also the “vehicles through which the
nation/group can be reproduced.”43 Forced pregnancy, in other words,
also shifts war rape from being just a weapon of war to also being the
purpose of war itself.

2.3 Rape in Former Yugoslavia: A Case Study

Five patterns of rape within Serbian policy were documented by the UN
Commission of Experts. The first two patterns demonstrate rape used as
a means to some other end – terror and conquest. Rape was used to ter-
rorize the civilian population prior to the onset of major conflict. The
Serbs would also use rape in the attack of a town; as part of the strategy
of conquest, any remaining population would be divided by sex and age.
Some women would then be separated and raped. The third pattern of
mass rape demonstrates rape as end in itself insofar as there was no ulte-
rior purpose for the rapes: women were raped at the detention and
refugee centers, often multiple times during the night and by multiple
people. The infamous “Rape camps” established in various buildings
(schools, hospitals, restaurants, etc.) constitute the fourth pattern and
demonstrate rape used both as an end in itself – rape for its own sake –
and as a means. Many survivors of the rape camps reported that their
rapists wanted the women to create Serbian babies. The camps then were
both a site of the rape-war and a tool in the program of ethnic cleansing.
Finally, in the last pattern, we see quite clearly the creation of a war
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within a war, a war that has as its ends rape: many women were confined
to “bordello” camps where they were forced to “service” the soldiers and
then killed.44

One victim of the rape campaign in Yugoslavia stated, “The blame [for
the mass rapes] can be equally placed on individuals and on the politics
in general. I think it was the will of individuals but also the strategy of
Serbian politics to perform ‘ethnic cleansing’ of the non-Serbian popu-
lation in Croatia”45 and another described it as “planned in advance
and intended to destroy the soul of a nation.”46 Rape was the political
strategy – the demoralizing accompaniment – to a war of genocide, but
it was also a war against women within the genocidal campaign.

3. JUST WAR THEORY AND WAR RAPE

Rape violates the rights of the victim.47 This is one reason why rape is so
universally abhorred and unquestionably immoral. In his discussion of
rape of the Italian women by mercenary Moroccan soldiers in 1943,
Michael Walzer specifies that “war convention . . . rests . . . on a certain
view of noncombatants, which holds that they are men and women with
rights and that they cannot be used for some military purpose, even if it
is a legitimate purpose.”48 Here, Walzer hits on precisely the traditional
and most widely understood conception of war rape as a violation of the
jus in bello principle of discrimination. The rape of innocent civilians by
military personnel clearly and uncontroversially contravenes the principle
that “no one can be forced to fight or to risk his life, no one can be threat-
ened with war or warred against, unless through some act of his own he
has surrendered or lost his rights.”49 Of course, noncombatant status is
not always easily determined, especially in contemporary wars. But that
caveat has no effect on whether rape violates the jus in bello principles
because rape itself, regardless of the status of the victim, violates rights
that even combatants do not temporarily forfeit in wartime. The rights to
life and liberty are temporarily suspended but the right not to be tortured
or enslaved is not, nor is the right to security in one’s person. Rape, like
torture and slavery, cannot be among one of the possible contingencies
that a combatant accepts in taking on the role of state actor in war.

JWT serves another important function: it assists human rights doc-
trines by providing a normative structure to back up human rights stan-
dards. As such, it potentially provides a valuable moral system to which
individuals may appeal, especially if others around them fall prey to the
collapse of standard morality.50 Individuals required to examine their
consciences in order to scrutinize the practices and purposes of war
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according to JWT might find the courage not only to resist but to dissent
and even challenge egregious instances of moral collapse. If we hope
to avoid the atrocity of war rape, we must compel individual actors –
who, after all, are the instruments of both individual and mass rape
campaigns – to resist and to resist in so vociferous a fashion that massive
resistance to an unjust means or end of war, and not massive human
rights violations, bear the mark of history.

The responsibility for individual rapes lands primarily on the perpetra-
tor. However, because war rape is different than other forms of rape, oth-
ers who do not act directly in the rape might also be morally blameworthy.
Superior officers who have knowledge of actual or potential rape and do
nothing to either stop it or, if the knowledge was after the fact, to pun-
ish the soldier, are implicated in the blame for the rape. Soldiers are indi-
viduals with consciences, but they are also part of an intricate system
that exercises no small degree of control over their actions. Individual
war rapes are a failure of conscience on the part of the individual as well
as a failure in the system that supports, condones, or ignores immoral
behavior. Implicit in this statement is a challenge to two additional fac-
tors worthy of attention and blame in war rape, though they in no way
excuse or justify it: the military culture (discussed previously) and his-
tories of oppression. Histories of oppression, contexts of colonialism,
and similar systems of domination invite the sorts of dehumanization
that set the ground work for rape – individual and mass rape.

Prosecution of rape during war has been scant in part because it was
perceived as a private matter, a crime against women (a class of crimes that
has long been ignored by domestic and international criminal courts), or
simply an inevitable part of war. Card uses her “atrocity paradigm” to
suggest why rape during war has not been properly prosecuted and pun-
ished. The atrocity paradigm would have us look to “the nature of the
harm,” “what happens to victims,” and the “forms of culpability in vari-
ous perpetrators” to analyze why rape might be tolerated while other war
crimes are not. Since we rely on testimony to learn of the nature of the
harm and its consequences, and since victims are often killed, silenced by
their rapist, their community, or their family, or socially degraded
because of their gender, we end up relying on the victor’s testimony,
according to Card. “The international community’s failure to denounce
and prosecute war rape by victorious perpetrators makes a certain sense
if it takes the victor’s point of view and depends on the victor’s versions
of the facts.”51

Mass rape that is systematic often creates a war within a war with the
sole purpose of rape. In such cases, mass rape campaigns violate both
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jus in bello and jus ad bellum principles. This shift in how we conceptualize
war rape is very important. Not only does it force a distinction between
forms of war rape, it also challenges us to understand both war rape and
wars entailing massive rape campaigns quite differently. When rape is the
very purpose of aggression, the war itself is unjust and those responsible
for organizing, planning, and implementing mass rape campaigns ought
to be held morally accountable for violating jus ad bellum principles and
are legally culpable for “crimes against peace” and/or “crimes against
humanity.”52 In addition, the individual perpetrators of rapes that con-
tribute to mass rape ought to be held morally accountable for violating
jus in bello principles and are legally culpable for war crimes.

Clearly, mass rape complicates the assignment of blame. The case of
Rwanda illustrates the problem. Victims raped by their former neighbors,
friends, or relatives, put themselves at risk of retribution should they tes-
tify against their rapists. This disincentive for the victims to testify meant
that perpetrators did not get prosecuted, though at least some of the
masterminds to the campaign did. Without careful prosecution and pun-
ishment on both levels, individual rape continues to be viewed as a crime
that is not “serious enough” for domestic courts, military tribunals, or
international war crimes tribunals. Justice to the victims – something
that JWT demands – requires that every effort be made to hold those
responsible for the mass rape accountable – both those who planned or
organized the campaign and those individuals who perpetrated it.

4. LIMITATIONS OF JUST WAR THEORY

In spite of its possibilities, JWT is limited in its ability fully to address the
problem of war rape. Four crucial limitations to the applicability of JWT
to the problem of war rape include: (1) insufficient attention to the bod-
ily nature of rape during war; (2) inadequate ability to address violations
that blur the distinction between jus ad bellum and jus in bello; (3) lack of
measures for individuals to report violations across lines of state; and
(4) an apparent inability to address the cultural prescriptions that pro-
hibit (for lack of a better word) reparation to survivors such that they
can resume their place in community.

In addition to a violation of rights, rape is a crime against the body
and a cultural crime. Rape violently upsets perceptions of the body –
cultural or universal. Bodies, not just abstract rights, are harmed, and
often it is other bodies doing the harming. In addition, as we have seen,
some instances of mass rape rely on a particular understanding of the
maternal body as a passive vessel of the rapist’s culture. But even as mass
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rape disrupts and destroys culture, it is through the bodies of rape
victims – primarily women’s bodies. Schott argues that what is needed in
order to prevent rape is more than just a cognitive awareness of the
human rights not to be tortured and to security in one’s person. “It is
crucial,” Schott argues, “to incorporate the bodily element of judgment,
which places a demand to revise and expand the concept of cognition”
such that the rapist acknowledges “wrongdoing in the particularity of
his physical transgression.”53 Schott wants to examine the way violence
becomes so ubiquitous, commonplace, and acceptable that soldiers who
rape are desensitized to atrocity prior to committing the crime. Their
bodies have become extensions of their weapons rather than the other
way around as is often taught in military training. JWT focuses almost
exclusively on rights and thus has a difficult time accommodating atten-
tiveness to the use of the body in violence. In order to do justice to vic-
tim accounts and propose adequate responses to war rape, philosophical
and legal understandings of war rape must expand to acknowledge the
embodied nature of the crime, that is, to recognize that it is with and
through the body that victims experience the violation. Prosecution that
focuses only on rights violations would overlook the psychological and
bodily impact of rape, an impact that has long been recognized for other
instances of torture.

The second limitation of JWT pertains to mass rape. Every mass rape
may be described as systematic but not every mass rape is a violation of
jus ad bellum. JWT needs an account of systematic violations that could
address those war crimes that blur the distinctions between justice of war
and justice in war. Targeting women because they are women – because
of real and perceived conceptions of women’s bodily nature – creates a
gender conflict within the political or ideological conflict. JWT helps to
identify this bifurcation of purpose, but it does not easily address it, as is
evident when trying to identify culpable persons.

Third, JWT is limited, as is international human rights law, by its focus
on states or state actors. Groups within the state and individuals them-
selves who are raped as part of a conflict must appeal to states that have
a vested interest in protecting rapists in part so that they do not come
under greater scrutiny regarding their own treatment of women.54 Some
have argued that a human rights approach is more desirable because of
the universality of that approach, but it too has been criticized for per-
taining to states thereby leaving women little recourse for war crimes
committed against them.55 JWT is challenged to address the actions not
just of states and state actors (soldiers), but also to see how military
personnel, UN peacekeepers, and others act outside the bounds of states
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or international institutions and sometimes in concert with unlikely
allies. Mass rape campaigns and torture in the name of uncovering so-
called stateless terrorists are perhaps the most obvious of these sorts of
challenges.

Finally, JWT is culturally inscribed and bounded. Cultural inscriptions
affect what counts as rape and how rape affects the victim’s communal
status. An account of post bellum reparations to victims would have to
address the cultural prescriptions that often leave a victim of rape ostra-
cized from her community or the children of rape abandoned. I referred to
this as an “apparent” inability of JWT because I think that JWT can be
adapted to lend some guidance to this extension of the rape tragedy.
Rehabilitation, which Brian Orend argues is a post bellum principle,56

should include rehabilitation for the victim, for communities affected by
rape, and for families of the survivors and the murdered. The extent of
necessary rehabilitation for war rape – individual or mass rape – has yet to
be fully explored but is clearly an avenue for further research in this area.

JWT is a useful if limited interpretive tool for addressing the myriad
problems of war rape. The conceptual framework of JWT aids in identi-
fying differing forms of war rape thereby contributing to a just account-
ing for victims and perpetrators. But JWT is limited in its ability to
address the use of the body as weapon and site of the war crimes and of
the war itself and attend to the array of cultural codes and prescriptions
that come into play before, during, and after war rape.

NOTES

1. See, for example, Book of Judges, Chaps. 19–21, discussed in Susan Brownmiller,
Against Our Will (New York: Simon & Schuster, 1975), p. 21; see also Elizabeth
Neuffer, The Key to my Neighbor’s House: Seeking Justice in Bosnia and Rwanda
(New York: Picador, 2001), pp. 272–273. And, of course, Augustine, who is credited
as one of the first to articulate principles of JWT, discusses the rape of the Sabine
women and draws out the horrific implications not only for the women but also for
their home communities and even the perpetrators. His thoughts are brief and far
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KEN KIPNIS

PRISONS, POW CAMPS, AND INTERROGATION
CENTERS: REFLECTIONS ON THE JURIDIC STATUS 

OF DETAINEES

Our interest is not in trying him and punishing him.
Our interest is in finding out what he knows.
Defense Secretary Donald Rumsfeld 1

There is a certain conventional wisdom in much contemporary thinking
about the ethical standards applicable to the use of torture:

The terrorists of today represent a new species of adversary. They do not wear uniforms
or carry arms openly. They may lack a determinate national allegiance. They are strik-
ingly willing – perhaps eager – to sacrifice their own lives. They are concerned to destroy
civilian, economic, social and cultural targets rather than military ones. And because the
United States has come to possess, by far, the world’s most powerful armed force, these
vexatious opponents have set aside military models of organization and operation and,
instead, sought to exploit largely unsuspected vulnerabilities, deftly sidestepping our
most devastating weaponry. In this relatively new type of conflict, knowledge is far more
critical than brute firepower. Given such formidable adversaries, the more one can learn
about their world views, values, personnel, organizations, locations, intentions, resources
and capabilities, the less likely they will prevail. Accordingly, when high-value enemy per-
sonnel are taken captive, national defense purposes can arguably be furthered if detainees
can either be made to give up what they know or – better – to become double agents, serv-
ing thereafter as steady sources of intelligence.

It is against this background that “aggressive interrogation” and torture
can emerge as instruments of national defense policy, as tools that prom-
ise to expedite the gathering of intelligence. Much of the debate has been
framed in these terms.

Less frequently considered are the on-the-ground institutional contexts
within which detainees are held for interrogation. The concern in this
chapter is narrowly with questions arising at the organizational level.
I will try to show that a novel social institution has made an appearance
in American political life (albeit not generally in American territory).
I will refer to these settings, without originality, as “interrogation cen-
ters.” It will, I hope, become clear that when one shifts focus to the insti-
tutional background, torture falls into place as an element of a larger
system of interrelated social practices: perhaps not even the most impor-
tant element. I will try to show that interrogation centers are neither
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prisoner of war (POW) camps nor prisons, although these institutions
have been misleadingly appealed to in efforts to represent current prac-
tice. Both analogs fail as models. Finally I will try to describe some of the
salient jurisprudential problems that pervade this emergent social setting
and make a few suggestions about how to understand and resolve them.

1. POWS, PRISONERS AND DETAINEES

Camp Delta at Guantanamo Bay and the prison at Abu Ghraib are, at this
writing, perhaps the two best-known interrogation centers. The Bagram
Collection Point in Afghanistan, where two detainees were reported to
have been killed, is also becoming familiar.2 One would also have to
include covert CIA detention facilities in Singapore, Thailand, Pakistan,
and other locations around the world.3 And finally, there are the official
“extraordinary renderings” that have recently come under international
scrutiny. These are forced transfers of persons detained by American
personnel to the custody of countries with fewer reservations about
inhumane treatment.4 The consistent use of overseas venues, arguably
beyond the reach of US courts; the implementation of immunity pro-
visions for private contractors and other personnel; the decision not to
participate in the International Criminal Court (together with the bilat-
eral agreements intended to insure that United States combatants will not
find themselves called before it); and the unprecedented use of secrecy: all
of these background conditions erode and diffuse the accountability of
the personnel who staff these centers.

There are two important qualifications on what follows. First, the
secrecy surrounding both these institutions and the policies and proce-
dures that govern them makes it difficult to obtain a reliable sense
of what we are looking at. Any description must be tentative, subject to
review as a clearer picture emerges. I have relied heavily on journalists’
accounts, particularly Seymour M. Hersh’s Chain of Command. Second,
if aspects of these policies and procedures continue to come to light, if
legal complaints are filed and if courts impose corrective measures, then
these centers may evolve as judges, elected politicians, military officers,
and civilian officials bring current practices into line with emerging
juridic standards and oversight procedures. For example, the Supreme
Court in Hamdi v. Rumsfeld determined that a US citizen held in the
United States as an enemy combatant could challenge the factual basis
for detention before a neutral decision-maker.5 Although Justice Sandra
Day O’Connor opined “that a state of war is not a blank check for the
President when it comes to the rights of the Nation’s citizens” it is not
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clear how far judicial and legislative oversight and authority will eventu-
ally reach. Accordingly, not only are interrogation centers dimly seen:
they may be altering their shape. Indeed it is assumed in what follows
that when problems are better understood, they are more likely to be
addressed. There is hope for improvement. Of course it is equally possible
that both the institutions and the policies governing them will disappear
behind a military-bureaucratic curtain. That would be more than a prob-
lem for scholars.

While prisons are intended to punish convicts and POW camps are
intended to confine those who surrender or are captured on the battlefield,
these new institutions appear to be designed to optimize the extraction of
information from those designated as “unlawful enemy combatants.” This
term itself deserves scrutiny, somehow straddling the concepts of convict
(unlawful) and POW (enemy combatant), even while falling between the
two and failing to be subsumed plainly under either. Detainees are not held
pursuant to a juridic determination of guilt, nor do they enjoy internation-
ally recognized legal protections as POWs. What exactly are they? Neither
“prisoner” nor “POW” appears to be useful in capturing their status.

Recall that a prison is an institution with the core mission of punish-
ing those who have been juridically convicted of crimes and thereafter
sentenced to loss of liberty: imprisonment for some specified period.
Convicts are remanded to the custody of wardens whose paramount
duties are (1) to provide, during the term of mandated imprisonment, for
the basic well-being of inmates (e.g., shelter, meals, and indicated med-
ical care) and (2) to maintain prison security (preventing escape and
riot). Since civilly imposed loss of liberty is broadly taken to be a dire
consequence, the threat of extended imprisonment is broadly taken to be
a weighty reason to forbear the commission of crimes and, if appre-
hended, a weighty reason to cooperate with the authorities in the hope of
receiving a reduced sentence. Note that not all rights are forfeited follow-
ing conviction. Even those condemned to death have a right to counsel.

A POW camp has a quite different function. Although captured
enemy combatants were anciently killed or sold into slavery, there have
been moments of impressive moral progress, particularly in the recent
past when the Geneva Conventions were internationally acknowledged
as governing. In a well-run POW camp, those who have been captured or
who have surrendered on the battlefield can be properly confined until
hostilities cease. But they are not convicts, being punished following a
juridic conviction of wrongdoing. They are there solely because they
have been taken prisoner while serving in an opposing army. (The treat-
ment of those committing war crimes is a separate issue.)
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There are strong prudential and ethical arguments for the humane
treatment of prisoners. When resistance has become militarily futile, an
expectation of humane treatment can make surrender a more attractive
option, possibly forestalling a fight to the death. There is also a stronger
expectation of reciprocal humane treatment when a nation’s own soldiers
are captured. And humane treatment, however defined, is to be favored
just because it is humane. The Geneva Convention of 1949 set out inter-
national standards for the treatment of POWs and the organization of
POW camps. This was a major milestone in the law of war.

These brief descriptions of the prison and the POW camp are intended
to characterize well-governed examples. But any social institution operat-
ing without effective oversight and accountability can gradually take up
a quite different configuration. For example, some prisons in the South
became remunerative sources of cheap forced labor.6 Holmsburg prison in
Pennsylvania became a center for human experimentation, especially in
dermatology.7 Subjected to broad review, these institutional variants have
gradually disappeared. In the same way, POW camps can also take on a
quite different shape. Like the forced laborers in the South and the incar-
cerated research subjects in Pennsylvania, POWs can become high-value
sources of actionable intelligence.

In marking this transformation, one can use as a baseline the US Defense
Department’s “Code of Conduct (CoC) Training and Education.”
Intended for the American enlistee, this is its explanation of the POW’s
reasonable expectations under the Geneva Conventions:

E2.2.5.1. When questioned, a POW is required . . . and permitted . . . to give name, rank,
service number, and date of birth. . . . [T]he enemy has no right to try to force a POW to
provide any additional information. However, it is unrealistic to expect a POW to remain
confined for years reciting only name, rank, service number, and date of birth. There are
many POW camp situations in which certain types of conversation with the enemy are
permitted. For example, a POW is allowed, but not required by the CoC, the UCMJ, or
the Geneva Conventions, to fill out a Geneva Conventions “capture card,” to write letters
home, and to communicate with captors on matters of camp administration and health
and welfare.8

In a parallel discussion, The US Army Field Manual (FM 34–52)
describes the reciprocal standards for interrogating captured enemy sol-
diers. Here is what it says about extracting intelligence:

The use of force, mental torture, threats, insults, or exposure to unpleasant and inhu-
mane treatment of any kind is prohibited by law and is neither authorized nor condoned
by the US Government. Experience indicates that the use of force is not necessary to gain
the cooperation of sources for interrogation. Therefore, the use of force is a poor tech-
nique, as it yields unreliable results, may damage subsequent collection efforts, and can
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induce the source to say whatever he thinks the interrogator wants to hear. However,
the use of force is not to be confused with psychological ploys, verbal trickery, or other
nonviolent and noncoercive ruses used by the interrogator in questioning hesitant or
uncooperative sources.9

Notwithstanding these reasonably clear standards, the use of far harsher
treatment has been a feature of war for perhaps as long as there has been
war. During the Vietnam era, some American soldiers were reported to
have taken small groups of bound Viet Cong aloft in helicopters. They
would question one in the presence of the others and if he would not
provide information they would throw him to his death. The remaining
Viet Cong, having seen “the long step,” would, in theory, be more
inclined to cooperate. While it is likely that aggressive interrogation has
occurred in previous American conflicts, it is plausible that these were
aberrations not explicitly permitted by official policies. However, when
entire institutions come into view that are organized and staffed to carry
out the aggressive interrogation of enemy combatants, something new
has appeared.

2. THE INTERROGATION CENTER

Though they may have served other purposes initially, there can be no
doubt that intelligence gathering has been the central concern of these cen-
ters. In his report on Abu Ghraib, General Taguba noted that a military
intelligence brigade was given tactical control of the prison.10 The earlier
practice had been to place such units under the command of the military
police. General Geoffrey Miller (the former commander at Guantanamo
Bay) was appointed to “Gitmoize” the prisons in Iraq, shifting their focus
to interrogation. Miller intended “to turn Abu Ghraib into a center of
intelligence for the Bush Administration’s global war on terrorism” and
envisioned “a system that could drive the rapid exploitation of internees to
answer . . . theater and national level counterterrorism requirements.”11 The
point was no longer to sequester POWs until hostilities ended. Detainees
had become an intelligence resource to be exploited.

While there may be variation in the treatment at different centers and
for certain detainees, there are five features that appear to be both com-
mon and problematic.

1. The identities of those detained may not be reported to their fami-
lies, to the Red Cross, or to the press. (“Ghost detainees” – inmates
kept off the books – were a presence at Abu Ghraib.) In the most
egregious cases, there may be little difference between being detained
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and being “disappeared.” Communication with those outside the
interrogation center may be impossible, including secure communi-
cation with attorneys.

2. The specific methods of interrogating prisoners are largely unknown.
Those standards that have been leaked, though vague, raise concerns.
For example, in attempting to define “physical pain amounting to
torture” a Justice Department memo – the Bybee memo – held that it
“must be equivalent in intensity to the pain accompanying serious
physical injury, such as organ failure, impairment of body function,
or even death.” Instead of a bright line, we have what appears to be a
featureless grey zone.12 (And, by the way, neither organ failure nor
death need be painful.)

3. The duration of detention is not specified temporally (as with a prison
sentence) or procedurally (when a war comes to an official end).
Indeed it is unclear what could count as victory in a war against “ter-
rorism.” If terrorism (as an international problem) is the organized use
of violence and intimidation against noncombatants in the pursuit of
political aims, then it is evident that quite different political aims can
be pursued terroristically. It is therefore probably unrealistic to expect
that the use of such means will ever be set aside universally, or – more
narrowly – that terrorism could be convincingly renounced by Islamic
fundamentalists in the foreseeable future. Of course, when a detainee
lacks the ability or willingness to join or rejoin the enemy, and lacks
useful information to share with captors, there may be a diminished
need to extend detention. But even then, detainees may have informa-
tion obtained while in captivity – if only about the conditions of
detention – that could be useful to the enemy after release.

4. The key structural element in the interrogation center is the subordina-
tion of all institutional elements to the intelligence gathering function.
The narratives that have emerged from the National Guard military
police assigned to Abu Ghraib repeatedly describe their enlistment
into the dominant intelligence gathering hierarchy; seeing to it that
an inmate “had a bad night” for example. Hersh presents evidence
that the photographic records of sexual indignities were to be used
to blackmail detainees into service as double agents.13 Even health
care personnel were enlisted, for example, in concealing deaths
occurring during the course of interrogation.14

5. While prisons and POW camps are subject to various national and
international standards of operation, there appear to be few such
standards applicable to interrogation centers, and even fewer inde-
pendent oversight bodies. There are questions about the availability
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and independence of healthcare personnel, of religious services, of
human contact with other detainees and representatives of interna-
tional organizations. There are jurisprudential questions about the
use of executive authority to designate persons as unlawful enemy
combatants, and whether those detained have the power to initiate
review processes when and where ongoing hostilities do not rule out
such a proceeding.

Drawing from these problematic elements, one can pose five parallel
questions regarding the juridic status of unlawful enemy combatants.
(1) Should detainees be accorded the right to communicate with others
not complicit in their detention? (2) What standards should apply to the
aggressive encouragement of disclosure and cooperation? (3) When – if
ever – must detainees be released? (4) What structural standards ought to
govern interrogation centers? (5) How should these standards be devel-
oped and enforced? In a jurisprudential terra incognita, the first priority
is to get one’s bearings. What do these practices suggest and how might
they be transformed?

3. THE JURIDIC STATUS OF DETAINEES

The following general provision is set out in the US Department of
Defense 2003 orders governing military commissions reviewing the sta-
tus of detainees.

Sec. 10.6 Non-creation of right. Neither this part nor any Military Commission
Instruction issued hereafter, is intended to and does not create any right, benefit, privi-
lege, substantive or procedural, enforceable by any party, against the United States, its
departments, agencies, or other entities, its officers or employees, or any other person.
Alleged noncompliance with an Instruction does not, of itself, constitute error, give rise
to judicial review, or establish a right to relief for the Accused or any other person.15

So described, these Commissions operate in a remarkable juridic isolation.
As one unnamed military official reportedly quipped: “Guantanamo was
the ‘legal equivalent of outer space.’ ”16

While detainees’ legal status may be novel to modern sensibilities and
without parallel in modern jurisprudence, it may be a variant of two
older juridic conceptions. With its roots in Norse culture during the age of
the Vikings, the concept of the “outlaw” has been around for at least a mil-
lennium. Though it has come to refer to the “bad guys” in a generation
of low-budget cowboy movies, it originally signified a court-imposed
placement of a convicted wrongdoer beyond legal protection. Being
“outlawed” was a punishment for the most serious crimes, including, in
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Iceland, the crime of harboring an outlaw. In designating evildoers as
outlaws – what have been called hostis humanis generis or enemies of all
mankind – juridic authority effectively can declare open season on them,
denying them informal assistance and subsequent access to juridic review.17

Notice that, like pirates – also enemies of mankind who could be for-
mally convicted for the crime of piracy – the Norse evildoer had to be
tried before being punished. What is remarkable about the “unlawful
enemy combatants” of today is the absence of a recognizable juridic
process. Instead we see something like the exercise of executive discretion.
Recall that the Constitution explicitly prohibits bills of attainder: that is,
legislative determinations of personal culpability. It seems that those
deemed to be unlawful enemy combatants are being subjected to a com-
parable executive power.

A second juridic conception, drawn from the past, affords insight.
European monarchs traditionally enjoyed the power to imprison those
who had fallen seriously out of grace. There are architectural examples
of what were called “oubliettes”: small prison cells where unfortunates
could be forgotten (as the term suggests). Kings could exercise a royal
prerogative to impose this “civil death” upon subjects. While those we
have detained abroad have not generally been American citizens, their
sequestration without recourse is comparable to the exercise of such a
power. In its report on American practices in the war on terror, Amnesty
International argued that:

Guantanamo has become the gulag of our times, entrenching the notion that people can
be detained without any recourse to the law. . . . If Guantanamo evokes images of Soviet
repression, “ghost detainees” . . . bring back the practice of “disappearances” so popu-
lar with Latin American dictators in the past.18

We would do well to remember that both the Lockean objections to
the exercise of unfettered political authority and the American War of
Independence stemmed from comparable abuses. The legal requirement
of an impartial trial prior to forfeiture of liberty is one of the great reme-
dies for that civil ill. So too have international treaties characteristically
ameliorated the treatment of POWs.

It seems not much to insist that if international terrorism is a global
problem, the institutions and strategies that are developed to deal with it
on a planetary scale should be subject to international standards and
oversight. Terrorist organizations acting without state authority fall out-
side of the traditional rules of war, conceived as a conflict between
nation-states. Though it is hard to discern what the rules would ulti-
mately look like, the process for regularizing the treatment of unlawful
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enemy combatants would have to involve roughly the same broad coop-
eration that gave rise to the International Criminal Court, including that
of the United States. At this writing, the United States government appears
to be winging it on its own, making up its own rules (if rules there be)
and forgetting much of what we have learned about the linkages between
jurisprudence and civil order.

In his History of the Peloponesian Wars, Thucydides describes how,
following political debate and failed negotiations with the island of
Melos, Athens had chosen to crush the Melians. The men were put to
death and the women and children sold into slavery. It is common to
identify this shockingly unsympathetic outcome, together with the public
debate that preceded it, as a watershed moment in the history of Athens:
the beginning of its lengthy decline. Writing shortly after the destruction
of Melos in 416 B.C., Euripides, in The Trojan Women, has the god
Poseidon warn:

How are ye blind,
Ye treaders down of cities, ye that cast
Temples to desolation, and lay waste
Tombs, the untrodden sanctuaries where lie
The ancient dead; yourselves so soon to die!19

To the extent that a state calls its political legitimacy into question, it
imperils its stability.

It has not been my purpose to challenge interrogation centers as a nec-
essary tool in the effort to frustrate the purposes of terrorists. For the
moment, it seems these settings are here to stay. Americans are taking
them for granted much as we once did with Japanese relocation camps.
Nor have I been concerned to characterize the American practices of
torture. Rather, assuming we are sadly stuck with Abu Ghraib and its
siblings, I would urge those of us in social and legal philosophy to start
thinking creatively about the jurisprudence that should govern this new
and troubling social institution.
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VI. THE IMPACT OF TECHNOLOGY



RICHARD T. DE GEORGE

NON-COMBATANT IMMUNITY IN AN AGE 
OF HIGH TECH WARFARE

During the past few years the doctrine of jus ad bellum has received
considerable attention, with much less paid to the doctrine of jus in bello
(or of right conduct in war). The implications of the doctrine of jus ad
bellum for peacetime are reasonably well known. Since a country may not
justly go to war except in self-defense and only as a last resort, a country
is morally required to take the appropriate means of exhausting alterna-
tives to war. Arguably, the doctrine also imposes on nations collectively
the obligation to establish mechanisms for averting war.1 Although jus in
bello refers to the ethics of the means of conducting a war, and so seems
applicable only during wartime, I shall argue that the doctrine has impli-
cations for what is both required and allowed for a nation in peacetime.
It would be unreasonable for the doctrine to require certain kinds of
actions during war and not require taking the necessary means in time of
peace so as to be able to carry out one’s obligations during war.

I shall deal with three aspects of the portion of jus in bello known as
the doctrine of noncombatant immunity that have contemporary signif-
icance during peacetime. The first has to do with the development of
smart bombs. The second concerns directed energy weapons. The third
deals with noncombatants and terrorism.

1. SMART BOMBS

What is known in military circles as the Revolution in Military Affairs
(RMA)2 concerns the way that technology is changing the way war is con-
ducted and the implications this has for defense policy. Despite a growing
literature and a fairly vigorous debate in some quarters about the future
of US military and defense policy, very little attention has been paid to
the implications of this revolution for Just War Theory (JWT).

I shall consider here only the development of smart bombs. In the
Second Iraq War smart bombs were used in cities such as Baghdad. They
had become considerably more accurate than they had been in the first
Gulf War. Smart bombs are guided by electronic devices and computers,
which are typically used to make weapons more effective. And more
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effective means that they hit their intended targets with more reliability
than noncomputerized weapons. Two happy by-products are that they
frequently require less explosive yield and that they can reduce the risk
of collateral damage when actually used in war.

This suggests two principles, which I shall call the Principles of Smart
Weapons Development. The first is the Principle of Morally Obligatory
Smart Weapons Development. One of the core requirements of jus in bello
is the immunity of noncombatants or the injunction not to directly harm
innocent civilians. Although the doctrine of jus in bello covers the activity
of nations and armies involved in war, and hence requires that one take
care to avoid harming innocent civilians to the extent possible given what-
ever weapons one has, it has implications that arguably extend outside of
war. The weapons one uses in war are often developed when a nation is
not at war. It would be unreasonable for the doctrine to require certain
kinds of actions during war and not require taking the necessary means
in time of peace so as to be able to carry out one’s obligations during a
war. At least one such obligation, if one develops weapons during peace-
time, is to develop bombs and other armaments that will do as little col-
lateral damage as possible to nonmilitary targets. To act otherwise would
be to fail to take the doctrine of civilian immunity seriously.

This line of reasoning leads to the unexpected and somewhat counterin-
tuitive result that, if the result of developing smarter and smarter weapons
is precise bombing that will allow for less collateral damage than otherwise,
the country engaged in such research and development has the moral
imperative to develop such technology. Not to do so would be to choose to
accept less precise bombs that cause more collateral damage to innocent
noncombatants. This violates the injunction not to harm noncombatants if
at all possible.

Once a nation possesses smart bombs, moreover, it has the obligation
to use them if collateral damage is likely. Since such bombs are more
costly than conventional weapons, they are more likely to be developed
and produced in countries that are industrially developed and reasonably
affluent. Such countries are morally obliged to accept the added cost
of using such bombs if innocent lives in an enemy country can be saved.
Moreover, it would also seem that any nation that has weapons has the obli-
gation to develop or purchase the most advanced and precise weaponry it
can and the moral obligation continually to upgrade its armaments so that
in case of emergency it can avoid as much as possible collateral damage
to noncombatants.

This is counterintuitive because it sounds like a justification for a con-
tinuing arms race. A more intuitively attractive and more popular line of
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reasoning is that the production of armaments is in itself immoral, as is
any arms race, and that therefore the justification does not work. The
principle of civilian immunity, it might be argued, requires only that one
attempt to the extent possible to minimize civilian casualties. It does not
require the development of new weapons. The point is well taken if the
development of new armaments means, as it has in the past, the devel-
opment of more and more destructive weapons. But the argument misses
the point and does not apply to smart bombs. First, the requirement to
develop smarter bombs that will do less civilian damage applies only to
the extent that a country is engaged in the development or procurement
of any weapons. If there were a worldwide effective prohibition against
any new developments in weapons, there would be no obligation to
develop smart bombs. Short of such a prohibition, it would be counter-
productive to prohibit the development of bombs that did less collateral
damage to civilians than would otherwise be the case. Nor would it help
to claim that noncombatant immunity requires simply that we not directly
intend the death of civilians, providing there is a proportional reason for
allowing such deaths. This line of reasoning is susceptible to Michael
Walzer’s correction of the principle of double effect to one of double
intention, namely that one consider not only the good to be achieved but
that one also attempt to reduce the evil to be allowed.3

Second, if self-defense is recognized as morally permissible, then absent
any enforceable worldwide agreement against armaments and war, devel-
oping the means to protect oneself is morally permissible, providing there
are external threats that one cannot otherwise control. The principle I
am suggesting places limits and restraints on the development of new
weapons, and requires that in their development the aim of reducing dam-
age to innocent civilians be an integral part.

One might still argue that since only defensive wars are morally per-
missible, a country like the United States surely has enough armaments
to fight any defensive war that we can imagine. Therefore, there is no jus-
tification for its continuing to develop and produce new armaments. The
argument, however, misconstrues the nature of a defensive war. Consider
World War II. The United States was initially attacked. But the war was
not fought on American shores. Fighting a defensive war meant fighting
the German and Japanese forces where they were, bombing cities they
had occupied and then bombing their military defenses and supplies in
their own countries. In the process many civilians were killed. If the
United States could have destroyed military targets without killing civilians,
it would have had the moral obligation to do so. It thus seems to have the
moral obligation to try to achieve that objective, when it undertakes the
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development of armaments for fighting a defensive war. In the present
context this means that if developing more and better weapons for fight-
ing a defensive war is legitimate, then one is obliged to take proper meas-
ures to ensure that those weapons will cause as little collateral damage to
civilians as possible.

It might further be argued against their production that smart bombs
actually make war more acceptable to civilian populations and thus make
war more likely. Hence they should not be developed, and it is unethical
to contribute to their development. But this argument also suffers from
a number of defects. First, it ignores the fact that the existence of smart
bombs in no way changes the conditions of jus ad bellum. The accept-
ability or unacceptability to a civilian population of engaging in war is
not one of the criteria determining a just war. From an ethical point
of view, war remains a last resort and justifiable only as a defense against
an aggressor. Second, although it might appear that war would be
more acceptable, there is also evidence that aggressors might curtail their
aggression more than otherwise, if they knew they would be faced with
extremely accurate armaments that would inflict great damage on their
military forces with little comparable cost to the enemy. Third, the impli-
cation might be drawn that since more accurate weapons tend to make
war easier, weapons such as nuclear weapons, which make war harder to
accept should be developed rather than smart weapons. Support for this
comes from experience with the policy of deterrence during the Cold War.
Yet few would accept this argument. Although mutual-total-destruction
served as a deterrent to war to some extent, the proliferation of such
weapons seems to increase the likelihood of massive destruction, if not
through direct intentional defensive first strike, then through accident,
miscalculation, or the action of an evil leader. In any event, the implica-
tion for smart bomb development is not comparable, since the principle
does not justify more destructive bombs, but only bombs that are less
destructive with respect to innocent civilians.

The acceptability of the argument in defense of the Principle of Morally
Obligatory Smart Weapons Development hinges on the fact that it is
severely restricted in its scope. What it justifies is only the development of
smart weapons that will do as little damage as possible to innocent non-
combatants. It encourages not the development of weapons with greater
destructive power, but only the development of weapons, for instance,
that are not only better at avoiding collateral damage but that may stun
or temporarily immobilize people without doing serious physical dam-
age to them or any damage to nonmilitary property or to a nation’s civil-
ian infrastructure. The development of future weapons that will result in
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less collateral damage to innocent noncombatants, but will also reduce
the number of combatant casualties on both sides, is not only morally
justifiable but morally mandatory, when and if weapons development is
undertaken.

The second principle is the Principle of Weapons Development
Assistance to Others. If the development of the weapons I just described
indeed has the effect of reducing noncombatant casualties, then, providing
that they will be used only in wars of self-defense, and providing that they
will be used precisely for the purpose of minimizing civilian casualties,
nations that develop such technologies have a moral obligation to make
that technical information available to others. They are intended to reduce
rather than augment damage to noncombatants. So even if such weapons
were used against the nation that developed them, if used to reduce collat-
eral damage, the noncombatant population of that nation would be better
off than if the aggressor nation used conventional weapons.

But here is the rub. The precise weapons, although arguably better
than conventional weapons in reducing collateral damage, are also much
more accurate in destroying the targets at which they are aimed. While
conventional bombs might cause much collateral damage in an attempt
to destroy a specific target, none of them may actually hit the target at
all. The smart bombs are much more accurate and the results more
certain. Hence countries that develop such weapons are understandably
reluctant to make the technology available to others who may in turn use
such weapons against them.

We have yet to see what a symmetrical war with respect to smart
weapons would look like. In an asymmetrical war, if the nation with
smart weapons fights on the soil of another nation, for instance, the first
nation has no noncombatant citizens of its own at risk to worry about.
But in a situation in which such weapons are in the hands of one’s ene-
mies, then the greater accuracy of the weapons means probably more mil-
itary casualties of one’s own. And that is not what any country in a war
wishes or what it is ethically required to promote. Hence the obligation to
share such weaponry or to make it available to other countries is arguably
legitimately restricted to those whom one is fairly sure will not use such
weapons except to reduce civilian casualties, and who will not make them
available to others who will use them against oneself or others in a war
of aggression.4 Moreover, although smart weapons make it possible to
reduce collateral damage, it is possible to use them against civilian targets
so as to increase civilian casualties with greater accuracy. Hence, although
they allow a beneficial use from the point of view of minimizing civilian
collateral damage, they also make possible the opposite.
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The counter, of course, is that if failure to make such weapons available
to one’s potential enemies puts a country’s own civilian population at
greater risk than they would be if the enemy used smart bombs, then the
obligation stands. In this case, one is led to consider weighing whether
more potential harm is done to one’s noncombatant population by giving
the enemy smart bomb technology, thereby putting one’s armed forces in
greater danger, or by keeping smart bombs out of the hands of one’s
potential enemies and relying on the use of technological advances to
counter the enemy’s use of conventional, dumb weapons. If the danger of
the new weapons being used against civilians to increase harm to them is
high, then the obligation to share such weapons does not exist. What is
important in the discussion, however, is which strategy better protects a
country’s noncombatants. The protection of civilians is not to be taken
lightly, even if it places military personnel at somewhat greater risk.
According to traditional JWT, the immunity of noncombatants is more
important than the vulnerability of combatants.

However that weighing is decided, and it seems to be at least an empir-
ical matter, the same kind of argument does not restrict the sharing of
weapons (e.g., that temporarily immobilize people rather than kill them)
that are not more destructive but that simply produce less collateral dam-
age. Here the principle of assistance to all, including one’s enemies,
seems to remain applicable.

In reply to those who might say that the principle of noncombatant
immunity in JWT applies only to the requirement to minimize civilian
casualties to the extent possible, and does not require one to attempt to
reduce one’s own civilian casualties to the extent possible, the obligation
to do so comes from a government’s responsibility to protect and defend
its citizens from attack and harm.

In a period of asymmetric warfare, if it is unlikely that war will be waged
in the traditional sense of invasion of one’s territory by an enemy, then the
consideration of reducing the number of collateral civilian deaths of one’s
own does not come into play. In present conditions, the most likely wars
do not seem to be between countries of equally developed resources and
strength. Moreover, to the extent that the Principle of Morally Obligatory
Smart Weapons Development is observed by all parties developing arma-
ments, then the necessity of sharing one’s advances in this respect with
one’s enemy, for the purpose of reducing one’s own civilian causalities, car-
ries less weight than the advantage such weapons give on the battlefield.

A more difficult issue is the question of whether in a symmetrical war
the use of smart weapons might reduce civilian casualties in the short run,
but prolong the war in the long run, producing more casualties overall.
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Although theoretically possible, such a scenario is difficult to imagine.
More importantly, the implied argument seems to say that the alternative
of killing of civilians whose deaths could be avoided by using smart
bombs is justifiable if that is a means to shorten a war. That alternative,
however, makes the killing of civilians a direct means to an end, or in
Kantian terms, uses the civilians as only a means to the end of shorten-
ing the war. That scenario is precisely the one that the immunity of civil-
ians doctrine and the double intention version of double effect preclude.

2. DIRECTED ENERGY WEAPONS

The Principle of Morally Obligatory Smart Weapons Development has
as its aim the promotion of the immunity of civilians. As a result, it does
not, as might be expected, sanction the development of all weapons that
minimize direct physical harm.

In early February of 2003, a secret order allowing the development of
guidelines governing the use of cyber attacks against foreign computer sys-
tems, which had been signed by President Bush in July, became known.5 It
dealt with attacks on computer hardware. On November 27 the Wall Street
Journal, and on February 20, 2003, the New York Times6 carried articles
that brought to public attention the existence of programs for the develop-
ment of directed-energy weapons, which had been under development not
only in the United States but also in Great Britain, China, Russia, and pos-
sibly other countries. Yet the articles provoked no public debate and US
policy with respect to this case remains secret, if developed. The scenario
suggests the Principle of Public Debate on Weapons of Mass Disruption.

These high-power microwave weapons produce thousands of volts of
energy that destroy electronic devices and melt semi-conductors. They
render phones, computers, and anything dependent on electronic compo-
nents useless, while not harming human beings. They also can penetrate
more deeply into concrete than other weapons. The weapons thus can be
seen as much more humane than conventional bombs, and would seem to
respect the immunity of innocent civilians, for instance, if used in cities.
On the battlefield they would destroy control and command functions
without killing soldiers – who might be persuaded to surrender. The
weapons would thus also be in accord with the jus in bello demand of pro-
portionality. The weapons would make possible the reduction of killing
and wounding troops. At least they might do so, since in the wrong hands,
they could also be used to destroy command and control and so leave
enemy troops at the mercy of virtually unopposed bombing, shelling,
destruction, and massacre.
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Although the weapons do not harm people directly, and might seem to
be the kind of weapons whose development I just defended, they raise
an ethical issue because they can destroy a country’s infrastructure. The
more advanced technologically a society is, the more it is dependent on
the technology it has developed and uses routinely for all the necessities
of life, from providing water and electricity, to communications and
transportation. Consider a city like New York. To deprive it of electricity
would be to paralyze it. And if all electrical and electronic components
were burned out and had to be replaced, the task would be enormous.
The damage would include the destruction of the communications sys-
tems, the transportation systems, and all the private and business com-
puters. The city would stop functioning except on the most primitive level,
and hence the effect on innocent civilians would be devastating.

Now it might be argued that the infrastructure of a society can be
destroyed by conventional weapons as well, and that these directed-
energy weapons at least do not target or directly harm people. But the
directed-energy weapons, if developed and rendered as effective as they
might be, damage a wider range of the infrastructure than conventional
bombs. Conventional bombs might take out power plants or communica-
tions nubs or water supply stations, but do not take out all electronically
dependent facilities and instruments, all computers and electronic com-
ponents, rendering even vehicles unusable. Nuclear weapons, of course,
do that and much worse, both to people and property. But directed-
energy weapons on a large scale are far from benign, even if benign with
respect to direct physical harm to people. To argue that people are not
killed or maimed directly, and that therefore the immunity of innocent
civilians is respected, is to overstate the case that can be made. On the
other hand, that case seems appropriate with respect to battlefield use, if
such weapons are used to reduce the loss of life.

The danger of such weapons, of course, is greatest for those nations
most dependent on electronics. In the 2003 war in Iraq the technological
superiority of the United States was evident. Computer guided missiles
and bombs, night vision equipment, the capability of keeping in constant
touch with one’s troops in all areas of the combat zone, and the ability
of those in command to pull all that information together through their
computers and to simulate possible responses and scenarios gave war a
new command and control dimension that was previously unknown. In
Iraq this capability was enjoyed only by the US (and coalition) forces,
which were at the same time able, by bombs, jamming radar and other
means, to deprive the Iraqi forces of almost all command and control
functions. The asymmetry was clear and decisive. What the asymmetry
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covered over, however, was the vulnerability of the US forces because of
their dependence on computers and related technology. In a war against
guerilla fighters who use conventional weapons, directed-energy bombs
are useless. But they are obviously not useless against an army such as
that of the United States that put on such a dazzling show of electronic
weapons and command and control facilities in the Iraq war.

Both technologically advanced armies and technologically advanced
countries are more vulnerable than those that are less developed. This
means that such countries must now invest in hardening their electronics
to the extent possible against possible attack by such weapons. It is not
clear how a symmetric war in which both sides had more or less equal
dependence on computers and electronics, and each side had similar
capabilities with respect to directed-energy weapons, would be fought.
Traditionally, new weapons that are held by only one side give that side
the military advantage. The more equal, often, the bloodier the war is for
both sides.

Present directed-energy bombs do not yet have the power, so far as we
have been told, to affect whole cities, and their present range is rather
small geographically. Nonetheless, if these new bombs can be developed
and used over wide areas, they become weapons of mass disruption.
They will make modern life, which is dependent on electricity and com-
puters, impossible. They will lead to innumerable civilian deaths from the
absence of potable water, from hospitals that are non-functional, from
food distribution that becomes impossible, from communications that do
not work, and so on – all of which cannot be repaired quickly. As such,
weapons of mass disruption rival weapons of mass destruction in their
effects. Developing them raises the same ethical issues as the development
of the atom bomb. As such they may well deserve similar conventions
outlawing them. Fortunately, unlike the situation during World War II
with respect to the atom bomb, we are in a position to prevent their
development by international agreements. Hence the pressing need for
public and informed discussion of a policy not only on the use but on the
possible cessation of development of such weapons.

In this as in other cases, the general public must rely on the knowl-
edgeable experts for accurate information on what society is facing, and
for bringing the facts to the public for an open discussion of public pol-
icy. At the same time, the principle of self-defense arguably imposes on
governments the obligation to try to find ways to harden or otherwise
protect their computers and systems from destructive attack by others,
and it justifies working on such projects. The development of weapons of
mass disruption is of such great national and international importance
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that it should not be treated as a matter only for the military or for gov-
ernment to decide in secret. We can avoid and should not replicate the
moral quandaries raised by the atom bomb.

3. NONCOMBATANTS AND TERRORISM

The doctrine of the immunity of civilians takes on a new role in the
Information Age. While Sect. 2 involved attacks on hardware, this section
raises moral issues about attacks on software. The United States routinely
monitors and attempts to infiltrate foreign communications networks, and
the sites of the US government are under constant attack.7 In February
2003 the FBI warned so-called patriotic hackers that hacking remains
a criminal act, even if resulting from what might be considered a good
motive.8 Despite the FBI warning, in late March, Al-Jazeera’s web sites
came under attack, and on March 27 the site’s contents were replaced
with an American flag.9 On April 4, Computer Professionals for Social
Responsibility (CPSR) called on Internet users to protest the hacking of
Al-Jazeera. This leads me to the Principle of the Moral Unjustifiablity of
Private Computer Wars, including private cyber wars.

For a nation involved in war, denial of service to enemy computers by
viruses, worms, or other techniques is comparable to jamming radar and
other nonlethal means of warfare and is clearly preferable to more violent
means that result in injury and death if they achieve the same purpose, for
example, disruption of command and control functions. Clearly, if JWT jus-
tifies killing and the destruction of property – military and governmental –
in the pursuit of a just war, cyber attacks by nations at war are justified.10

Yet even though war and national defense may justify cyber attacks on
enemy software by governments and military forces, they do not justify
similar actions when done by private individuals. This is the case even
though civilians, because of the nature of the Internet and of informa-
tion technology, may be able to infiltrate enemy computers and systems
and damage them in a variety of ways. They may do so from the safety
of their office, unlike a patriot in former times who would actually go to
the scene of battle. Moreover, although the former patriot might not add
much, if anything, to the winning of a battle, the computer warrior may
feel that he or she is contributing a great deal to the war effort of his or
her country. Yet, both the FBI and CPSR were surely right. Hacking that
involves denial of service or that hijacks web sites is both illegal and
unethical, even if done from supposedly good motives. Good motives
alone do not justify either criminal or unethical behavior. And more is at
stake than the patriot hacker realizes.
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Individuals cannot justifiably wage their own war and such actions are
neither recognized by international law nor by JWT, which requires that
war be declared by a competent authority – usually the government of a
country.

Private wars are not wars. The so-called patriot hackers who brought
down the Al-Jazeera site were not cybersoldiers, and what they did was
unethical for many reasons, as well as indicating misplaced concern. Al-
Jazeera was not an Iraqi site, but an Arabic Satellite TV Channel based
in Qatar. During the Iraq war it broadcast the Arab point of view on the
war, much to the displeasure of some Americans. It also has an Arabic
and an English-language website, which carry news items. It is the
English language website that a hacker disabled for several days. Why he
disabled the English-language site is not clear, since that was read by
English-language readers, not by Arabic readers. Hence all he did was
render unavailable another point of view to people presumably on his
own side of the conflict. This violated those readers’ right of free access
to information. The hacker became the self-appointed censors of his fel-
low citizens.

The action of the hackers in no way aided the war effort of the
“Coalition of the Willing” and in fact hindered it by producing bad pub-
licity and deflecting attention from where it belonged. Most importantly,
even if it had helped rather than hindered the war effort, there is no jus-
tification for civilians to engage in cyber war, any more than there is
justification for civilians to travel to the war zone to throw bombs or
shoot soldiers. Such people are not covered by the rules of war, are not
soldiers, and are rightly treated as spies, or terrorists, or criminals,
depending on what they do.

The private attack would have been unethical even if mounted against
Iraqi sites. When individuals and groups engage in acts of what are called
cyber war, the acts are not acts of war but are either criminal acts or acts
of terrorism. If this were not the case, then there would be no difference
between combatants and civilians, and rules of war distinguishing the
two would have no meaning. By implication, the civilian cyber-warrior
makes all members of a nation combatants – a view that seems to be one
adopted by some terrorist groups, but one that (to my knowledge) has
not been ethically justified. If it were justified, then any group that could
not achieve what it considered its justifiable goals by other means
could legitimately declare all the populations of countries that it saw as
its oppressors legitimate targets for attack and destruction. But for any
group simply to declare that whole populations are combatants does not
make them such.
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A similar line of argument applies both to those who seek to attack the
Internet Service Providers or websites of other nations whose views or
policies they dislike and to people, called by some political hacktivists,
who attempt to justify at least some intrusions against their own govern-
ment – for instance in protest against what they consider an unjust war –
as acts of legitimate civil disobedience. Because the hactivists do not act
openly and publicly and do not wish to accept responsibility for their
actions and the consequences thereof,11 on its face such action falls under
criminal trespass rather than under civil disobedience.

Finally, cyber terrorism is simply terrorism12 by means of the computer
and raises no new problems. To the extent that harm is done to innocent
people as a result of the attacks, they are unethical. The fact that they are
done by computer does not change the results and so does not change
the morality of the action. Killing people by changing their medications
via computer hacking or by placing misinformation on the screens of air
traffic controllers is a means of killing people as surely as doing so
directly. Not all cyber attacks by individuals against what they consider
an enemy may result in loss of life. But if they do, they are comparable to
terrorism via other means, and hence raise no new ethical issues. If the
terrorism is state-supported, and if the harm rises to that which consti-
tutes an act of war, then the doctrine of self-defense and the principles
of jus ad bellum come into play, and the rules of jus in bello apply. If it is
not state-supported terrorism, then it is not clear that the rules of just
war theory apply. Defense of the principle of the immunity of civilians
implies a sharp distinction between the notion of a just war and terror-
ism. Terrorists who target civilians by their actions place themselves out
of consideration for justification by JWT.

4. CONCLUSION

The doctrine of the immunity of civilians has important implications for
the current RMAs. I have argued not for jettisoning the doctrine as no
longer relevant, but for strengthening its role in military planning and
armament development. I proposed the two Principles of Smart Weapons
Development, the Principle of Public Debate on Weapons of Mass
Disruption, and the Principle of the Moral Unjustifiablity of Private
Wars to augment the principle of the immunity of noncombatants. In
general those with more advanced technology must both use more
restraint and are more vulnerable to disruption. In all events, the war
against terrorism should not cause the United States to sink to using
unethical means of waging war or to losing the openness of the kind of
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society that its citizens so cherish. And this in turn requires that there
be general and public discussion of the policies and moral guidelines
governing new technologies and their wartime application under jus in
bello that American citizens as a nation wish to accept and endorse in the
post-September 11 world.13

NOTES

1. I shall not discuss here the issue of what constitutes a defensive war, or when a pre-
emptive war may be justified as defensive. Nonetheless, it does not seem that a nation
must wait to be invaded by an enemy army or to suffer a nuclear attack, if it is
possible to avoid an imminent attack. The debate, of course, is when the threat
becomes imminent and otherwise unavoidable.

2. An excellent guide to the literature on RMA is available at http://www.comw.
org/rma/ (August 25, 2005).

3. Michael Walzer, Just and Unjust Wars (New York: Basic Books, 1977), p. 155.
4. Weapons manufacturers may complain that I have overlooked the rights of intellec-

tual property, since armaments are commodities made and sold in a competitive
market. Hence the cost of developing the new technology – which is considerable –
tends to be not only a military secret but also a trade secret. Whether these are over-
ridden by the earlier obligation to share the technology in order to reduce collateral
damage is at least an issue to be considered.

5. Bradley Graham, “Bush Orders Guidelines for Cyber-Warfare: Rules for Attacking
Enemy Computers Prepared as U.S. Weighs Iraq Options,” Washington Post,
February 7, 2003, p. 1 (also at <http://www.washingtonpost.com/ac2/wp-dyn/
A38110-2003Feb6> (August 25, 2005)).

6. Greg Jaffe, “New Battle Theory Would Be Tested in an Iraq Invasion,” Wall Street
Journal, November 27, 2002, pp. A1, A7; Seth Schiesel, “Taking Aim at an Enemy’s
Chips,” New York Times, Thursday, February 20, 2003, pp. E1, E5.

7. Barry C. Collin, “CyberTerrorism: From Virtual Darkness: New Weapons in a
Timeless Battle, at <http://www.nici.org/Research/Pubs/98-5.htm> (August 25, 2005),
writes: “Recently, the Defense Information Systems Agency (“DISA”) reported over a
quarter of a million hacks into government systems, with perhaps a third of them
being successful.”

8. David Pace, Associated Press article, February 12, 2003, at <http://www.computercops.
biz/article2125.html> (August 25, 2005).

9. Mick Inghram, “Al-Jazeera web site under attack from pro-war hackers,” April 1,
2003, at <http://www.wsws.org/articles/2003/apr2003/jaza01.shtml> (July 15, 2005);
Ted Bridis, “Hackers replace Al-Jazeera Web site with American flag,” The Associated
Press, March 27, 2003.

10. For a somewhat different analysis, see John Arquilla, “Can Information Warfare
Ever Be Just?” Ethics and Information Technology 1 (1999), pp. 203–212.

11. See, for instance, Mark Manion and Abby Goodrum, “Terrorism and Civil
Disobedience: Toward a Hacktivist Ethic,” Computers and Society 30 (June 2000),
pp. 14–19. Most such defenses require changing the conditions justifying civil
disobedience and fail to justify the changes.
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12. See, FBI Denver Division at <http://denver.fbi.gov/inteterr.htm> (August 25, 2005):
“There is no single definition of terrorism. The FBI defines terrorism as, “the unlaw-
ful use of force or violence against persons or property to intimidate or coerce a
Government, the civilian population, or any segment thereof, in furtherance of polit-
ical or social objectives.” The FBI further describes terrorism as either domestic or
international, depending on the origin, base, and objectives of the terrorist organi-
zation. See also, Mark M.Pollitt, “CyberTerrorism: Fact or Fancy?” at <http://www.
cs.georgetown.edu/~denning/infosec/pollitt.html> (August 25, 2005).

13. This chapter is based on a paper, “Post September 11: Computers, Ethics and War,”
presented as a keynote address at the Fifth International Conference on Computer
Ethics-Philosophical Inquiry: Computer Ethics in the Post-September 11 World,
Boston College, June 25–27, 2003. That paper appeared in Ethics and Information
Technology, 5 (2004), pp. 183–190.
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