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“This Time We Really Mean It!”

Cracking Down on Stock Market Fraud

Laureen Snider

Canada’s First Mining Scandal?
Between 1576–78, Martin Frobisher made 3 extended trips to Canada, convinced that
he had found gold on Baffin Island. However, recent analyses reveal that the gold-
containing assays were fraudulently “salted” by crooked chemists in London.
(Globe & Mail, July 6, 2004: A1)

“For more than 20 years, the [American] federal government has given companies fairly
free rein, allowing them to operate with less and less regulation. . . . Suddenly, . . . the
race to regulate is on.”
(The New York Times, February 10, 2002, Section 3, Page 1)

On February 12, 2004, the federal government in Canada passed Bill C-13,
amending the Criminal Code to increase penalties for insider trading, aug-
ment the investigative resources of the Crown, and strengthen whistleblower
protection.1 In December, 2003, a high-level report told the federal govern-
ment it must create a new national regulatory body and a single regulatory
code, thereby ending 100 years of decentralized provincially-based stock mar-
ket regulation.2 Both initiatives were responses to high-profile corporate scan-
dals, particularly Worldcom and Enron in the United States, which followed the
1999 collapse of the technology stock market bubble. The new measures exem-
plify what media and officialdom trumpet as the state’s crackdown on corporate
crime. Two decades of government-sponsored deregulation and downsizing, of
denying the ubiquity and severity of corporate crime, and forgetting the lessons
of the past have now ended. Laissez-faire “see-no-evil, speak-no-evil” attitudes
to business, and the deregulatory policies they inspired, are no more. Govern-
ments today are expanding corporate criminal liability, extending it to CEOs
and Boards of Directors.3 In the Unites States voices bemoaning “overregula-
tion” are strong: Chambers of Commerce suggest governments are on “witch
hunts that imperil the American dream”; conservative politicians decry draco-
nian new regulations that will destroy the New York Stock Exchange (The New
York Times, February 10, 2002: 3–1, Globe & Mail, June 1, 2002: F8).

The history of business regulation should make us cautious of such claims.
More than 200 years of struggle, with many more defeats than victories, were
necessary to force capitalist states, first, to recognize that corporations must
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be held responsible for corporate acts that cause death, injury, and financial
damage to millions of people; second, to pass laws with teeth; and third to
actually resource and enforce these laws.4 State reluctance to hold capital to
account in the past has produced a series of regulatory cycles, each beginning
with a high-profile event—a major bridge collapse or ferry accident, a series
of frauds, massive corporate bankruptcies. Such an event typically is followed
by volumes of lofty rhetoric from politicians and officials, and eventually by
draft legislation. After a series of revisions, new laws are passed. They usually
are much weaker than originally promised, and in some cases totally unen-
forceable, as was the case with Canada’s first anti-combine laws.5 If the laws
are useable, and the issue is still politically salient, a flurry of well-publicized
charges will follow, then plea bargains, convictions, fines, and appeals. Once the
media spotlight has moved away, the regulatory body reverts to status quo ante
and normal regulatory patterns, characterized as “benign neglect” or “capture,”
reappear. In the 1980s a new wrinkle in this pattern surfaced, first in the United
States and Britain, now globally. Under the sway of neoliberal doctrines, the
economic and political power of business dramatically increased. Instead of
reverting to status quo ante, governments began aggressive campaigns against
regulation (euphemistically called regulatory reform). In the United Kingdom,
this took the form of wholesale privatization of publicly owned enterprises.6 In
the United States and eventually Canada, public relations campaigns attacked
regulators as inefficient, empire-building bureaucrats, regulatory agency bud-
gets were slashed, and self-regulation replaced public bodies.7

Stock market fraud is a type of financial crime which is itself a category of
corporate crime. Corporate crime refers to “illegal acts committed by legitimate
formal organizations aimed at furthering the interests of the organization and the
individuals involved.”8 Two kinds may be identified: financial and social.9 Fi-
nancial crimes such as insider trading, restraint of trade, and fraudulent business
practices victimize investors, consumers, business competitors, and government
(the latter as investor and, in many cases, as loan guarantor of last resort). So-
cial crimes, both environmental (air and water pollution), and health and safety
crimes (unsafe workplaces, dangerous working conditions), victimize differ-
ent, less powerful groups—workers, employees, and citizens as a whole. This
basic fact of political economy means that rigorous enforcement benefits very
different interests. Regulations requiring ventilators in factories, scrubbers in
smokestacks and minimum pay (social corporate crime) threaten profit levels
by increasing the cost of production. Financial regulations also add costs, but
they create a level playing field and facilitate investor confidence, both factors
essential to business prosperity. A statewhichmonitors and sanctions thosewho
loot company coffers or sell fraudulent stocks and trade on inside knowledge
performs a vital function for capitalism by acting in the long term best inter-
ests of investors and corporations, of the capitalist system as a whole. Where
cowboy capitalism runs wild, where regulatory and legal systems are known
to be ineffective or absent, investors may flee. In today’s wired world, this loss
of confidence quickly escalates from local to global levels, possibly producing
runs on the national currency and economic collapse.10 If the collective finan-
cial interests of capital were the dominant forces behind strict enforcement,
if maintaining “investor confidence” was the only goal of regulation, if pure
reason dominated decision-making in complex organizations, installing and
maintaining effective regulatory systems would be straightforward, though not
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easy. Like traditional policing aimed at deterring relatively powerless individ-
uals, the primary constraints would be insufficient resources and technological
limitations. That this has not happened signals that the relations of power at
play are considerably more complex.

This paper examines the latest crackdown on insider trading and stock market
fraud in Canada. First, it traces stock market regulation by state and non-state
bodies from their origins to the present day; second, recent criminal (Bill C-13)
and non-criminal measures to hold corporate actors accountable are outlined;
third, it looks at factors which change the regulatory equation, particularly
new technologies and social movements, versus those that reinforce existing
relations of power. In theoretical terms, the paper uses Foucauldian arguments to
show how meaning is constructed, negotiated, and defined, how resistance and
power play into knowledge claims, and the discourses that construct the “good”
corporate citizen and the “socially responsible corporation” today. In policy
terms, the paper explores inequality. It seeks to understand the massive gulf
in attitudes and policy between upper- and lower-world crime. The conclusion
discusses the complexity of corporate crime and the difficulties of generalizing
about its causes, remedies, and future.

History of Securities Regulation in Canada

The establishment of regulatory agencies to oversee stock exchanges in Canada
originated in two “nation-building” priorities: first, the need to raise capital
to promote the development of natural resources, particularly the mining in-
dustry; second, the need to control the industry’s lamentable susceptibility to
fraud. Mining has long been identified as central to the Canadian economy—
resource development still accounts for more than 10 percent of Canada’s GDP
(Report on Business Magazine, June 2004, from Statistics Canada data). After
the fur trade disappeared, and the easily exploitable timber resources were cut
in Eastern Canada, before 1900, attention turned to wealth in the ground. Rais-
ing capital to allow private entrepreneurs to develop natural resources was an
important duty of the Canadian capitalist class. It was also a major objective
of the Canadian state. Stock exchanges were established in regional centres
such as Toronto, Montreal, and Vancouver to give new mining companies a
place to raise seed capital (as it was then called) to finance exploration and
development. Given the nature of the terrain (wilderness), and of exploration
(a low-tech, individualistic, labor-intensive process), finding, extracting, and
processing wealth in the ground was a high-risk venture. Prospectors competed
to survey and claim every likely looking chunk of muskeg and moose pasture.
Rudimentary geology, rudimentary technologies, and basic (often nonexistent)
systems of communication meant that, for much of the 20th century, anyone
with an elementary knowledge of science could “salt” a likely section of land,
(that is, plant valuable minerals on or in it), raise a fortune by selling dreams
of riches to gullible investors, and disappear. In the first half of the 20th cen-
tury, this happened frequently enough that key corporate and political actors
became fearful. If too many scams became known, investment capital would
disappear, and what would happen to the nation then? Worse, what would hap-
pen to their careers as stock promoters and bankers? At this juncture, provincial
and territorial governments were forced to create regulatory bodies, designing
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each one to meet the capital-raising needs of resource industries in its particular
region.

The history of regulation in Ontario, the economic engine of Canada and
home of the largest and most influential stock exchange, illustrates the essential
features of regulation as it developed. The granddaddy of Canada’s regulatory
agencies is the Ontario Securities Commission, established in 1945. This fol-
lowed a recommendation of the 1944 Royal Commission on Mining aimed at
repairing the Securities Act then in existence, which could only intervene once
fraud was discovered. The OSC, in contrast, would be empowered to prevent
as well as sanction fraud. Registration and disclosure were the vehicles through
which public interest would be protected. Only companies meeting certain
standards, standards which would ensure “the integrity of the applicant,” would
only be allowed to sell stocks in Ontario,11 and applicants would have to file
a prospectus disclosing “all material facts.” The new rules would be backed
with “more rigorous prosecution,” and miscreants could face cancellation of
registration in extreme cases.12 However, because promoting the mining indus-
try was the primary purpose of regulation, sanctions were not the regulatory
strategy of choice. Facilitating the industry, seen as central to Canada’s growth
and prosperity, was where public interest lay. As regulatory goals, catching
crooks and promoting ethical behavior hardly appeared in the debates. OSC
listings illustrate the significance and centrality of resource industries at this
time: in 1951, a total of 227 of 327 shares listed on the Toronto Stock Exchange
were mining and oil stocks; in 1961 this fell slightly to 101 mining and oil
stocks, 81 industrials, and 19 unclassified others.13 Indeed, the Toronto Stock
Exchange was the largest dealer in mining stocks in the world throughout the
1950s and 1960s.

The bulk of day-to-day regulation, however, was then and is today delegated
to the industry itself, through the self-regulatory organization or SRO. The
most important SRO was the Toronto Stock Exchange (TSE, now TSX). To
government actors at the time, who were closely connected to key financial
actors, it was “obvious” that members of the TSE were most knowledgeable
and therefore best equipped to regulate and discipline members. The early OSC
decision to allow mining companies registered on the TSE exemption from
OSC disclosure requirements indicates both the centrality of the TSE and state
reluctance to impede the mining industry’s pursuit of capital in any way. That
self-regulation necessarily involves serious conflicts of interest between theTSE
as promoter and its obligations as policing agent, was not deemed problematic.

A second self-regulatory organization, the Broker-Dealers Association (now
the Investment Dealers Association), was established in 1947. According to the
OSC Chair at the time, the BDA was set up because the OSC felt that such
an organization was necessary to limit OSC powers and territorial ambitions.14

That a government regulatory agency would be so careful to limit its own
powers explains the subsequent history of the OSC quite well. The BDA
was also charged with promoting the industry. It would become the regula-
tor of last resort, covering those who would otherwise escape regulation, such
as prospectors and entrepreneurs who did not belong to professions. Mem-
bership in the BDA, originally not obligatory, became mandatory when the
OSC refused to register non-BDA members. Since Ontario was Canada’s rich-
est province, being excluded from its stock exchange had serious financial
consequences.15
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In the 1960s, two highly visible public scandals occurred. In 1964 the Wind-
fall mining company collapsed and its CEO was accused of selling worthless
shares.16 In 1965, theAtlanticAcceptance FinanceCompanywent bankrupt due
to illegal and unethical financial practices by senior executives. Following three
RoyalCommissions and a provincial inquiry, a newSecuritiesActwas produced
in 1966. It was shaped by struggles over the meaning of mandatory disclosure.
The OSC argued that the goal of mandatory disclosure was greater investor pro-
tection, while the TSE and business in general argued that investors should be
free to choose high-risk stocks if theywished. The TSE, labelled “a private gam-
ing club” by one of the Royal Commissions, was not in a strong bargaining posi-
tion until it repackaged its arguments. Business was represented as 100 percent
in favor of investor protection, but the kind of mandatory disclosure sought by
the OSC would prevent entrepreneurs from raising capital. Impeding resource
exploitation was something both sides abhorred, and the OSC lost that battle.

In the 1970s, broker commission rates and merger mania took center stage.
When the United States deregulated broker commission rates in 1975, many
in the TSE were keen to copy, arguing that markets are the only guarantee of
efficiency or of free and fair competition. The OSC argued the public had a right
to rates that were “fair” and “reasonable.” While the OSC won that battle in
1978, it reversed itself less than a decade later.17 Merger issues revived struggles
over mandatory disclosure. At what stage should investors be informed that a
takeover bid or merger was under negotiation? How much were they entitled
to know? OSC arguments for earlier, more comprehensive disclosure were
unsuccessful. As Condon put it: “The attempt to require more detailed and
contextual information to investors at the time of distribution of new securities
largely failed”.18 However the struggles, compromises and negotiations which
produced the revised Securities Act of 1978 altered the meaning of disclosure
in a somewhat more investor-friendly way.

Developments Since 1980

In the 1980s and 1990s, monumental changes took place after the electoral
victories of Ronald Reagan (USA) and Margaret Thatcher (UK). Neo-liberal
doctrines celebrated capital as the engine of growth and guarantor of efficiency,
and vilified government in general and regulation in particular. Regulation and
government were no longer necessary evils, but impediments.19 Two decades
of privatization, deregulation, and decriminalization began. In the United States
andBritain, regulatory agencies in all fieldswere attacked—often by appointing
the business executivemost critical of an agency as its new head (aswithOSHA,
the US Occupational Safety and Health Act.20

Although Canada was a late convert to neo-liberalism in many areas,21

changes in competition policy began as early as 1986 with the replacement of
the century old Combines Investigation Act (covering conspiracy, bid-rigging,
predatory and discriminatory pricing, misleading advertising, and marketing
practices such as pyramid sales), with the passage of the “flexible,” business-
oriented Competition Act.22 Then on June 30, 1987, restrictions on banking,
insurance, trust companies, and securities, lawsmeant to ensure that no single fi-
nancial sector became too powerful, were removed. With restrictions gone, new
players entered and competition to sell shares and financial advice increased.
By the 1990s share-selling competition had gone global. Though wealth was
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not redistributed in a more egalitarian direction,23 the number of share-owners
in Canada increased dramatically.24 While 23 percent of all Canadian adults
owned publicly listed securities in 1990, this increased to 46 percent by 2003,
accounting for 20 percent of total household assets per family.25 This increased
involvement, though mostly indirect, (in pension and mutual funds controlled
by professional fund managers not individual “owners”), means greater public
interest in and dependence on market integrity.

In the last decade, globalized capital and new communications technologies
have destabilized regulation in all nation-states. With capital virtually unre-
strained, money crosses borders and changes hands at log on speed. Businesses
once dependent on local banks and exchanges now list on exchanges throughout
the world. Multinational security firms trade on a 24/7 basis. Market volumes
have increased: “between 1980 and 2000, private capital flows. . . increased
more than six-fold to nearly US $4 trillion annually worldwide.”26 Stock
exchanges have become more international—cross-border alliances are now
common—but also more specialized. In Canada, the Toronto Stock Exchange
handles senior equities, TSX Venture handles junior equities,27 the Bourse de
Montreal is the national derivatives exchange, while the Winnipeg Commodity
Exchange specializes in commodity futures and option exchange.28

Capital markets have also become increasingly important suppliers of growth
capital: in 2002, a total of 88 percent of long-term financing for Canadian
firms came from markets, up from 73 percent in 1990. With the rise of the
speculative economy and futures markets, investment requires no commitment
to a particular nation-state, sector, or business. Buying and selling, getting
in and out quickly, scoring maximum short-term profit, is all that counts. And
while there are more ways to invest, waves of takeovers and mergers throughout
the 1980s and 90s produced greater corporate concentration. In Canada today,
777 companies, worth more than $75M, account for 98 percent of all market
capitalization; the largest 60 companies alone make up 51.6 percent of the total.

Numerous new disciplines and specialist roles have developed. As securities
regulation became more complex, securities law became a new legal subfield.
Securities lawyers now broker deals, negotiate takeovers, provide advice to
business and to regulatory commissions, and compose a distinct new interest
group. Within exchanges, more businesses and increased competition among
them has weakened crucially important networks of informal social control. In
a city such as Toronto, for example, key players were once geographically fixed,
similar in class, ethnicity, religion, and gender.29 The elites who ran the Toronto
Stock Exchange typically attended the same set of private schools and summer
camps, and belonged to the same social clubs, and economic and political orga-
nizations as adults. (Female elite members were wives, not competitors). Top
regulators and politicians often shared similar backgrounds. Now this exclusive
WASP gentleman’s club is no longer the only game in town, and the common
values and codes of behaviour these men promoted and enforced have been
weakened. Whatever the flaws of old-boy networks (sexism, racism, ethnocen-
trism, classism, and more), a seldom understood consequence was that the rules
of the game were understood and broadly respected by major players, if only
because the consequences of deviation, both personal and professional, were
so high.

Finally, three potentially important counter-hegemonic developments must
be noted. First is the establishment and growing strength of oppositional
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stockholder rights groups. With the bursting of the technology-inspired mar-
ket bubble of the 1990s, such groups have become increasingly aggressive,
sometimes defying senior management by resisting takeovers, disputing key
personnel changes, or questioning executive compensation and perks. Many
have begun to lobby politically, demanding more disclosure, more information
on profit levels and debt loads, and even (at times) questioning environmen-
tal practices and labour conditions.30 Second, with 24-hour business news and
increased public interest in investment and markets, investigative financial jour-
nalism has become more important. Canada’s major national newspaper, the
Globe & Mail, regularly issues reports on insider trading, or the gap between
executive salaries (up) and profit levels (down). Third, new technologies offer
unprecedented opportunities to monitor and discipline market players. Trades
canbe tracked as theyhappen, electronic “markers” differentiating insider trades
can be purchased. Surveillance equipment is easy to acquire and install. And
email has forever changed evidence-gathering, since it is impossible to render
messages permanently irretrievable to those with sufficient time, resources, and
computer savvy to retrieve them. Technological innovations allow regulators,
in theory, to intervene as soon as “abnormal” trading patterns are discovered.
They ease evidence-gathering and make convictions easier. But will they be
used this way? The relative power of the parties involved may tell us more than
the characteristics of the technologies.

Summing up: Canada today has a sophisticated and complex regulatory sys-
tem of Self Regulatory Organizations (SROs) and government agencies. There
are 13 official securities commissions, one in each province and territory, 31

originally established to facilitate resource extraction and capital raising in the
mining industry. Securities commissions have long been viewed by government
and by business as a necessary evil—sometimes more “evil” than “necessary,”
sometimes the reverse. However in 2004, oppositional groups and media are
celebrating regulation as the saviour of free enterprise, 32 the quick fix to bring
back investors and perpetuate prosperity. Section II examines measures which,
it is hoped, will accomplish these goals.

The New Crackdown

On February 12, 2004, the federal government introduced a series of amend-
ments to the Criminal Code of Canada. The Bill makes “improper insider trad-
ing” a criminal offense, increasing maximum penalties from 10 to 14 years.33

Maximum penalties for “market manipulation” were doubled from 5 to 10
years. “Tipping,” defined as “knowingly conveying inside information to an-
other person with knowledge that it might be used to secure a trading advantage
or illegal benefit,” becomes a hybrid offense, where the Crown decides how
to prosecute. If indictable, the maximum prison term is 5 years; if summary,
fines are assessed.34 The Minister of Justice emphasized in press releases that
“stiff criminal penalties” would be reserved for “the most egregious cases.”35

To encourage judicial severity, sentencing guidelines—a list of “aggravating
factors”—will be issued. Bill C-13 also provides whistleblower protection for
employees who report illegal activities, and empowers courts to force third par-
ties, such as banks, to provide all necessary documents.36 Failure to comply
can result in fines up to $250,000 and 6 months in jail. Changes in civil and
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administrative law are also under consideration, including measures strength-
ening corporate governance through the Canada Business Corporations Act
(Canada, Department of Finance, 2003).

Bill C-13 is the Canadian government’s most recent and visible response to
wordwide corporate debacles such as Enron, Worldcom, and Parmalat, and its
response to charges that Canada has been “too lenient” with corporate offenses
in the past. Leniency is deemed problematic not because it imperils justice
or threatens the rule of law, nor because it denies victims’ compensation, but
because it threatens investor confidence. Imposing new penalties on powerful
financial elites is not something the federal government does often or easily.
Attributing criminal liability to management for unsafe working conditions, for
example, was under discussion for 50 years.37 Constitutional issues add to the
difficulties, because the provinces are legally responsible for stock exchanges
and securities, while the federal government has jurisdiction over criminal law.
Insider trading, then, was previously handled in administrative proceedings or
by provincial courts on a quasi-criminal basis. Bill C-13 strengthens federal
authority, giving the Attorney General of Canada concurrent jurisdiction with
provincial Attorneys General in all cases that “threaten the national interest in
the integrity of capital markets.”38

Jurisdictional struggles are as old as Canada itself. The impetus for Bill C-13
was the necessity for Canada to respond to the Sarbanes-Oxley Act (2002).
Since the passage of the North American Free Trade Agreement (NAFTA)
in 1988, the Canadian economy has been ever more tightly tied to the United
States. Canada is America’s largest trading partner, and it has the largest number
of non-American companies selling shares in the United States. Increasingly,
American financial markets and stock exchanges, particularly the New York
Stock Exchange, are the only ones that matter. Thus when the US government
acts, Canadamust respond. Indeed, precisely those termswere used to introduce
and justify Bill C-13 in the House of Commons.39

The Canadian response was initially drafted at a private dinner meeting at-
tended by a “select group of government officials, senior regulators and industry
officials,” including David Brown, head of the Ontario Securities Commission,
David Dodge, governor of the Bank of Canada, and the deputy Minister of
Finance. At this meeting, in March 2002, the implications of Enron, strate-
gies to restore investor confidence, and policy options were discussed. Some
of these recommendations have since been adopted by provincial regulatory
commissions, albeit in piecemeal form. The Canadian Securities Administra-
tors, a coordinating body which represents all 13 provincial regulators, urged
its members to adopt a series of “Best Practices.” These include mandatory
halts in trading before major corporate announcements, real-time “markers”
differentiating insider trades from others, measures to control “bucket shops”
offshore, and the creation of international data bases. Ontario has taken the lead,
decreeing that CEOs and CFOs must personally certify the accuracy of informa-
tion in their financial statements. Audit committees must contain Directors who
are independent of management and audits must be overseen by the Canadian
Public Accountancy Board, (a new regulatory body created in July 2002). In
addition, to obtain OSC permission to list on the TSX, publicly owned compa-
nies must have audits and financial statements done by a firm recognized by the
CPAB. In September, 2003, Ontario and Quebec adopted a measure pioneered
by Manitoba the preceding year, allowing Securities Commissions to order
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restitution to investors “where losses were incurred by illegal acts or improper
advice.”40

Self-regulatory organizations have also been active, particularly the chartered
accounting profession. The Canadian Public Accountancy Board (CPAB), was
created to set standards for auditors, although firms listed in Canada can by-
pass the CPAB by registering with the American body, (the Board of Public
Companies’ Accounting Oversight Board. Most recently, “independent” secu-
rity analysts and mutual funds have come under scrutiny. Investment analysts,
researchers who tell investors which stocks to buy and sell, are market in-
vestors themselves. They are also employees in stock-selling organizations.
Potential conflicts of interest are endemic. In a 2001 report (Setting Analyst
Standards), the Toronto Stock Exchange, the Broker Dealers Association, and
the Canadian Venture Exchange recommended new conflict of interest rules,
which were adopted in June, 2002.

Efforts have also been made to reform corporate governance.41 A group of
major institutional investors formed the Canadian Coalition for Good Gover-
nance in June 2002. This body issued a series of recommendations designed
“to provide more power, oversight and independence to boards of directors and
audit committees.”42 Although the TSX adopted new corporate governance
guidelines in 1995, it is once again discussing the wisdom of requiring contin-
uous disclosure. Even executive compensation is under scrutiny, as executive
compensation levels soar while stock values and profit levels plummet.

Enforcement

Enforcement, portrayed in the 1990s as unnecessarily stringent, is now lamented
as lax. “Canada suffers weak and inconsistent enforcement and investor pro-
tection. Wrongdoers too frequently go unpunished, and adjudication is unduly
delayed.” Enforcement, moreover, is “costly, duplicative and inefficient.”43 The
lack of jail sentences is decried,44 and now “global fraudsters” have identified
Canada as the jurisdiction of choice. The Chair of the Canadian Securities Ad-
ministrators (CSA) himself says that Canada has more inside trades prior to
major announcements than the United States.

In September 2002 a provincial-federal task force with representatives from
the government (Ontario, Quebec, BC, and Alberta Securities Commissions)
and the private sector (the Investment Dealers Association, the Bourse de Mon-
treal, and Market Regulation Services) was appointed. Its 32 recommenda-
tions called for more and better RCMP investigations, increased scrutiny of
“offshore accounts” from regions with “inadequate regulatory regimes,” and
new directives for dealing with inside information for “senior managers, direc-
tors, lawyers and accountants.”45 To improve enforcement, multidisciplinary
teams of accounting and economics professionals and municipal, provincial,
and federal law enforcement personnel were recommended.

The federal government acted a year later, setting aside $120 million dollars.
Dedicated interdisciplinary Integrated Market Enforcement Teams (IMET) will
be set up in Toronto, Montreal, Vancouver, and Calgary. Two IMET teams now
operating in Toronto contain staff from the RCMP, the OSC, the Investment
Dealers Association (IDA), the Mutual Fund Dealers Association (MFDA), and
Market Regulatory Services (MRS Inc., a TSX affiliate that monitors trading
patterns. On June 14, 2004, IMET made its first arrest, charging Steve McRae
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of “no fixed address” with Theft over $5,000 and Laundering the Proceeds
of Crime. McRae is accused of removing 17 securities certificates between
July, 1998 and March, 2000 from unclaimed accounts at HSBC Canada, his
employer at the time, and selling them for $370,000. IMET is presently working
on a second case, described as a cross-border market manipulation and insider
trading scheme.

Provincial agencies have also beefed up enforcement. Ontario increased
penalties for illegal insider trading from two years to five, and maximum fines
from $1 million to $5 million per count. Companies could be ordered to remit
triple the profits made or losses avoided, whichever was greater. In a speech on
May 27, 2004, OSC head David Brown boasted of progress since 2000: triple
the number of inside trading cases prosecuted, more than 100 actions settled,
judicial delay cut from 21 to 13 months, trial time from 15 to 11 months. Jail
sentences were obtained when sought 80 percent of the time (unfortunately
he does not say how often they were sought). Remaining enforcement delays,
botched investigations and prosecutions are attributed to “lack of coordination”
between three levels of police (federal, provincial, and city), three levels of
government, and 13 Regulatory Commissions. His Director of Enforcement,
MichaelWatson, explained the problem thisway: “A lot of people don’t . . . think
there is anything wrong with it [insider trading]”; moreover risks of detection
are low, rewards high.He recommends better data tracking to deter “bad apples.”

Despite all the rhetoric, many high profile cases remain in limbo. Bre-X
Minerals imploded in the spring of 1997when it was discovered that gold assays
at their Indonesiamine (“theworld’s largest gold deposit”)were “salted.” Stocks
became worthless overnight. Charges have only now been laid, eight counts of
insider trading against a former executive who sold $84 million of Bre-X stock
just before the fraud was discovered. Livent, a Toronto entertainment company,
went bankrupt in 1998. Charges were laid by the SEC in the United States
shortly thereafter, but the OSC waited three years before charging Livent’s chief
executives with manipulating financial records to hide losses of $100 million.

Similar examples of regulatory reluctance abound. Poonam Puri (2001)46 ex-
amined enforcement under theCompetitionAct, the IncomeTaxAct and others;
she found no significant change in historically lax enforcement patterns. Mary
Condon47 examined administrative sanctions assessed by securities regulators
in 13 jurisdictions across Canada. Administrative sanctions are the most com-
monly used regulators prefer them to Criminal Code or penal statutes under
securities law because regulators can act on their own, without going through
courts or other external bodies. Thus they take the least time. Although Con-
don found significant inter-provincial differences in the severity, frequency, and
rationale of administrative penalties, the total number of cases decided nation-
wide from 2000 to 2003 was 83.48 The majority of cases, 213 in all, were
“resolved” by settlement agreements—where no guilt is admitted and sanc-
tions are moot. Such settlements were the regulatory instruments of choice in
the most active provincial agencies (Alberta, British Columbia, and Ontario);
used for a wide range of offenses, from failing to file insider-trading reports to
distributing securities without registration.49

Self-regulatory agencies have similar enforcement records.50 For example,
the Investment Dealers Association, like most SROs, is both lobbyist and reg-
ulator for the brokerage industry. In 2003, the IDA received 1,506 complaints,
mostly about “unsuitable” investments and unauthorized trading. Complaints
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were up 41 percent. Eleven members were hit with criminal charges, 629
with civil claims. Fifty-seven internal investigations were heard, 729 files
opened, and fines totalling $265,189 (firms) and $3.2 million (individuals)
were assessed.51

The mutual fund industry, which doubled in net worth from $131.5 billion
in 1994 to $474 billion in 2004,52 has been virtually ignored by regulators
in the past. A task force established in 2002 by the Canadian Securities Ad-
ministrators found significant conflicts of interest, lax enforcement, weak rules
and standards. It recommended forcing companies to set up independent gov-
ernance boards with the power to fire managers who put company interests
before those of unit-holders. Similar proposals had been first endorsed back in
1969. However, CSA recommendations were once again blocked by powerful
lobbies from the mutual funds industry. It argued that investor protection must
be tied to market efficiency to avoid “burdening the industry with unnecessary
and costly structures.”53 Another clever move was the hiring of the senior regu-
lator who represented the OSC on the CSA task force. In her new capacity, she
now argues, “The CSA was asking for the impossible and the unnecessary.”54

The Investment Funds Institute of Canada, a lobby group representing the 200
largest firms, asserted: “The interests of investors and the industry are the same.”
It characterized the industry’s relations with regulators as “mature,” a “give and
take relationship.”55 Thus new regulations give oversight committees the power
to “vet,” not “veto,” conflicts of interests; meaning committees will only see dis-
putes that fund managers refer to them. Their strongest sanction is to “instruct”
fund managers to “publicize the committee’s displeasure.”56 Persuasion has
replaced mandatory requirements. 57

Thus, in themiddle of the self-advertised greatest crackdown ever onfinancial
crime, it is easy to find evidence that the power of business to resist, shape, and
defeat regulatory initiatives remains.

Change, or Regulatory Status Quo?

The previous sections illustrates that there has been, thus far, more rhetoric and
posturing fromgovernment andSROs than tough, zero-tolerance action.Neither
the democratization of governance heralded by theorists58 nor the crackdown
trumpeted by media are apparent. Are these new laws and increased penalties
purely symbolic? Will these initiatives outlast media interest and actually make
such crimes unprofitable? Can they prevent the next Enron (or a scaled-down
Canadian version)?

There are new developments with the potential to dramatically strengthen en-
forcement. Oppositional stockholder rights groups have become increasingly
aggressive, lobbying for mandatory disclosure, bans on insider trading, and
ceilings on executive compensation. Such groups supply pro-regulatory pres-
sure to balance the constant, unremitting anti-regulatory pressure furnished by
corporate lobbies, a countervailing force formerly in short supply. However
investors are still a minority and a relatively privileged one at that, and investor
lawsuits do little to protect the public. Lawsuits (even class actions) are basi-
cally individualistic, delivering the largest benefits to the biggest investors (and
law firms!). They offer no public remedies, no symbolic redress, no “closure,”
nothing to compensate citizens for indirect losses when currencies decline and
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taxes increase to cover corporate malfeasance and theft. They typically deliver
mere pennies, to the vast majority of unsecured creditors who see their life
savings, pensions and nest-eggs destroyed. And there is no redress at all for
employees facing job loss, pension loss, and unemployment.

Heightened public interest and the advent of investigative financial journal-
ism also have counter-hegemonic potential. Publicity on the costs and ubiquity
of corporate crime can direct public and political attention to the massive in-
equality in media outrage in regard to traditional offenders (bank robbers or
“welfare cheats”) in comparison to kid-glove, business-section coverage of
corporate crime, which is typically a thousand times more costly.59 Audiences
can also be alerted to the massive discrepancy in sanctions. The multinational
corporation steals millions and is fined the equivalent of its profits for a day; the
penniless welfare cheat is imprisoned five years, and cut off welfare forever.
Such exposes may strengthen oppositional groups seeking to stem corporate
power, with possible long-term socio-cultural effects on popular beliefs about
the beneficence of corporations.

But the most fervently promoted panacea is the technological fix. New tech-
nologies with the ability to “mark” inside trades, new surveillance capabilities,
and the permanent nature of email communications make the democratization
of control possible. If put into effect, these innovations increase trade visibility,
make it harder for regulators andSROs to ignore suspicious trading patterns, and
lay an evidence trail that makes conviction more certain. However, technolo-
gies interact with relations of power. Decisions about the design and deploy-
ment of new technologies within companies are made by CEOs and Boards of
Directors. Decisions on surveillance equipment utilized by government agen-
cies are made by politicians dependent on corporate goodwill ideologically,
economically, and politically. Self-regulatory organizations typically play both
regulatory and industry promotion roles. The primary targets of technological
surveillance thus far, the recipients of the most intensive, intrusive monitor-
ing, have been low-level employees—clerical staff, warehouse and call-center
workers. 60

There are other reasons for scepticism. Over the last three decades, main-
taining nation-specific market regulation when capital is free to go anywhere
is all but impossible. In Canada, and increasingly elsewhere, American stock
exchanges and regulatory regimes are the only ones that count. This is why
Sarbanes-Oxley impacted trading throughout the developed world. The United
States has one of the most politicized regulatory systems in the world; under
George Bush, Jr., business and free enterprise are worshipped, government
and regulation reviled.61 However, because the United States is a democratic
country, major financial scandals routinely produce tough-sounding measures
and relatively vigorous enforcement. But when stock markets bounce back,
when media take up new scandals, when neo-liberal forces and business resume
muscle-flexing, few indeed are the institutions and actors capable of mounting
effective opposition. Budget cuts and regulatory rollbacks are therefore likely
to return, repeating entrenched patterns of the past. As O’Brien notes, this
“structural imbalance” is the Achilles heel of American regulatory systems.62

Asnation-states’ power haswaned (with thedramatic exceptionof theworld’s
only remaining superpower), the power of capital has increased.63 Capital has
a virtual monopoly on information about itself, a monopoly defended by the
constitutional rights of corporations (which are extensive) and the barricades
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erected by an array of laws. Patents, definitions of privacy that privilege “trade
secrets,” and the commodification of everything from genes to breast cancer
cures produce cultures where making money is accepted as the only legit-
imate goal of individuals and organizations.64 Such messages are promoted
through advertising, marketing, and public relations campaigns. Discourses
lionizing the “free” individual and denigrating any kind of limit or regula-
tion on profit-making and growth are inescapable: “U.S. business spent 60
percent more on marketing in 1992 than the U.S. as a nation spent on all pri-
vate and public education.”65 The 100 largest transnational corporations in the
world produce the bulk of these messages, shaping goals, belief systems, and
“common-sense”expectations. Indeed, recent criticism of corporate behavior
has spurred many transnational companies to seize the initiative. They have
established and sponsored organizations to promote “social responsibility” and
define “good corporate citizenship,” thereby shaping what these terms should—
and should not—mean.66 No one should be surprised when such organizations
produce codes which stress the importance of individual ethics and voluntary
action over zero-tolerance regulation backed by criminal sanctions.67

The increased acceptance of profit-maximization as a legitimate life goal has
significant impact on conscience and ethics, on patterns of socialization, on
the all-important informal levels of social control. If doctrines of greed dom-
inate socialization processes, value systems stressing honesty, social equality,
and responsibility for others are weakened. Social control works most effec-
tively when individuals shame themselves and significant others.68 However,
if family and peers accept values which tell executives that their only respon-
sibility is to make the most money they can, for themselves and the company,
and show increasing profits every quarter, no shaming is possible. There is no
discrepancy between the way executives have been socialized to act and their
present behaviour. The “star system,” the cult of celebrity CEOs, the worship of
cowboy capitalists sends similar criminogenic messages. Enron, for example,
was lauded in 2001 for “dismantling the New Deal regulatory legacy;” shortly
before it imploded, its CEO was named second-best in America, and it was
voted the most innovative company by Fortune magazine six years in a row.69

Such values promote codes of ethics that justify and promote law-breaking.
To understand the potential to secure rigorous enforcement, we must also

look at the silences in the regulatory debates, the questions not asked, the issues
not debated. For example, all themajor players in regulatory debates—business,
regulatory experts, and politicians—have assumed that the job of government
was to promote the wealth of private investors and ensure the lasting prosperity
of business. This is seen as fact, as simply “common sense.” But such beliefs set
real limits on regulatory agendas. If the main purpose of regulation is to make
Canada safe for (corporate) investors, and stock markets safe for speculators,
the regulatory debate will not address measures promoting equity and equality
among citizens. And once stock markets have recovered and investors are con-
fident once more, the pressure on regulators to act will diminish. As the major
rationale for regulation, such an objective is perilously vulnerable. Moreover,
the actors themselves, the voices attaching meanings to terms such as “regu-
latory crackdown,” are primarily older white males from financially privileged
backgrounds with similar educational credentials, lifestyles, and contacts. Ac-
tors from different backgrounds, with different “common sense” assumptions
and value systems, are simply not in the room. The divergent ideas they might
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bring to the table are therefore not discussed, let alone debated. Such silences
indicate how corporate-sponsored values set agendas at the most basic level,
by shaping the ideas up for debate. When analysis is limited to debating the
options these actors put on the regulatory table, the shape and overall slant of
the table is neither seen nor problematized.

Conclusion

Globalization and the resilience of anti-regulatory arguments in neo-liberal
states make it simplistic to take the latest state promises at face value. However,
it is equally simplistic to assume that patterns of thepast predict, circumscribe, or
foretell the future. Cultures, human beings, financial forces and technological
change are much too complex for deterministic formulae of the past. New
voices, technologies, and laws are assuredly part of this new mix. At the most
minimal level, they provide new and visible yardsticks against which regulatory
efficiency and judicial zeal will be measured by oppositional groups. In this
sense alone, today’s crackdown on corporate crime is a significant event.
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