


International Handbook of
White-Collar and Corporate Crime



International Handbook of
White-Collar and
Corporate Crime

Edited by

Henry N. Pontell
University of California, Irvine
Irvine, CA, USA

and

Gilbert Geis
University of California, Irvine
Irvine, CA, USA



Henry N. Pontell
Department of Criminology, Law and Society
School of Social Ecology
University of California, Irvine
Irvine, CA 92697-7080
USA
hnpontel@uci.edu

Gilbert Geis
Department of Criminology, Law and Society
School of Social Ecology
University of California, Irvine
Irvine, CA 92697-7080
USA
ggeis@uci.edu

Library of Congress Control Number: 2006925856

ISBN-10: 0-387-34110-2 e-ISBN-10: 0-387-34111-0
ISBN-13: 978-0-387-34110-1 e-ISBN-13: 978-0-387-34111-8

Printed on acid-free paper.

©C 2007 Springer Science+Business Media, LLC
All rights reserved. This work may not be translated or copied in whole or in part without the written permission of the publisher
(Springer Science+Business Media, LLC, 233 Spring Street, New York, NY 10013, USA), except for brief excerpts in connection
with reviews or scholarly analysis. Use in connection with any form of information storage and retrieval, electronic adaptation,
computer software, or by similar or dissimilar methodology now known or hereafter developed is forbidden.
The use in this publication of trade names, trademarks, service marks, and similar terms, even if they are not identified as such,
is not to be taken as an expression of opinion as to whether or not they are subject to proprietary rights.

9 8 7 6 5 4 3 2 1

springer.com



For Miho and Dolores

And in memory of
Michelle Smith Pontell and

Robley Elizabeth Geis



Contents

Preface xi

Acknowledgments xvii

I. Introduction: Theoretical Issues in Organizational and
Corporate Lawbreaking

1. Beyond Macro- and Micro-Levels of Analysis,
Organizations, and the Cultural Fix 3
Diane Vaughan

2. Understanding Corporate Lawbreaking: From Profit
Seeking to Law Finding 25
Peter Cleary Yeager

3. Attributing Responsibility for Organizational Wrongdoing 50
Matthew T. Lee and Jeannine A. Gailey

II. White-Collar Criminogenesis: Structure, Motivation,
and Rationalization

1. Generative Worlds of White-Collar Crime 81
Neal Shover

2. Because They Can: Motivations and Intent of White-Collar
Criminals 98
James Gobert and Maurice Punch

III. Critical and Postmodern Approaches to Research

1. Researching White-Collar and Corporate Crime in an
Era of Neo-Liberalism 125
Steve Tombs and Dave Whyte

2. An Age of Miracles? 148
Frank Pearce

3. White-Collar Crime in a Postmodern, Globalized World 163
David O. Friedrichs

vii



viii Contents

IV. Corporate Crime and State-Corporate Crime

1. Corporate Crime 187
Amitai Etzioni with Derek Mitchell

2. State-Corporate Crime and Criminological Inquiry 200
Raymond J. Michalowski and Ronald C. Kramer

V. Legal Perspectives: Theory, Irresponsibility, and
Liability

1. A Normative Approach to White-Collar Crime 223
Stuart P. Green

2. The Corporation as a Legally Created Site of
Irresponsibility 248
Harry Glasbeek

3. Preventive Fault and Corporate Criminal Liability:
Transforming Corporate Organizations into Private
Policing Entities 279
Richard S. Gruner

VI. Forms of White-Collar Crime

1. Gold-Collar Crime: The Peculiar Complexities and
Ambiguities of War Crimes, Crimes Against Humanity,
and Genocide 309
Chrisje Brants

2. Environmental Pollution by Corporations in Japan 327
Minoru Yokoyama

3. Crime in the World of Art 347
Christine Alder and Kenneth Polk

4. Computer Crime and White-Collar Crime 358
Peter Grabosky and Sascha Walkley

VII. Professional and Occupational White-Collar Crime

1. From Pink to White with Various Shades of Embezzlement:
Women Who Commit White-Collar Crimes 379
Mary Dodge

2. The Itching Palm: The Crimes of Bribery and Extortion 405
David Shichor and Gilbert Geis

3. Crimes by Lawyers in Japan and the Responsibilities of
Professionals 424
Shin Matsuzawa and Tokikazu Konishi

VIII. Corruption: Narratives, Definitions, and Applications

1. Corruption Kills 439
William K. Black



Contents ix

2. On the Comparative Study of Corruption 456
Franklin E. Zimring and David T. Johnson

3. Corporate Corruption in the New Economy 474
Robert Tillman and Michael Indergaard

4. Cesare Beccaria and White-Collar Crimes’ Public Harm:
A Study in Italian Systemic Corruption 490
Gabrio Forti and Arianna Visconti

IX. Case Studies

1. The Role of the Mass Media in the Enron Fraud:
Cause or Cure? 513
Stephen M. Rosoff

2. Crime? What Crime? Tales of the Collapse of HIH 523
Fiona Haines

3. Enron, Lemont & Hauspie, and Parmalat: Comparative
Case Studies 540
Georges Kellens, Michael Dantinne, and¨
Bertrand Demonceau

4. White-Collar Crime and Reactions of the Criminal Justice
System in the United States and Japan 552
Tomomi Kawasaki

X. Policing White-Collar Crime

1. Policing Healthcare at the Dawn of the New Millennium 571
Paul Jesilow

2. Policing Financial Crimes 588
Michael Levi

XI. Regulation, Prevention, and Control

1. Situational Crime Prevention and White-Collar Crime 609
Michael L. Benson and Tamara D. Madensen

2. “This Time We Really Mean It!”: Cracking Down on Stock
Market Fraud 627
Laureen Snider

3. White-Collar Crime and Prosecution for “Industrial
Manslaughter” as a Means To Reduce Workplace Deaths 648
Rick Sarre

4. The Punishment of Corporate Crime
in China 663
Ling Zhang and Lin Zhao

About the Authors 680

Index 690



Preface

By chance, we began writing the preface to this collection of 34 articles that
consider various aspects of white-collar crime in different parts of the world
on the day that the criminal trial of the two leading Enron executives opened
in the federal courthouse in Houston, Texas. The Enron excesses both epito-
mized and adumbrated a deluge of exposed corporate wrongdoing, both in the
United States and in other industrialized nations throughout the world. As this
volume now goes to press some months later, the trial is now over, with both
defendants—former Enron President, Kenneth L. Lay, and the onetime chief
operating officer, Jeffrey K. Skilling having been found guilty. Lay reportedly
died of a heart attack while vacationing in Colorado shortly after the verdicts.

As the trial began, there was considerable uncertainty regarding how the
Enron case would turn out: i.e., what the jury would decide about either or
both of the defendants. The news agency Reuter’s quoted the lead editor of
this volume as speculating that the defendants would claim that they were
unaware of what was going on in Enron, and he pointed out that this was
“the only thing the defense has to stand on.” As it turned out the claim was
insufficient in persuading the eight woman, four man jury, especially since
several of the middle and high-level Enron managers already had entered guilty
pleas and, in exchange for sentencing leniency, agreed to testify against their
former bosses. But there were still indications at the time that the case was
far from what Americans, adopting basketball terminology, call “a slam dunk,”
a sure thing for the prosecution. Skilling reportedly allocated $37 million to
the legal team handling his defense. Daniel Petrocelli, one of the country’s
leading lawyers, headed that group although until then his practice had been
confined to civil matters. Petrocelli was the attorney who picked up the pieces
after the Los Angeles district attorney’s office fared so poorly in its effort to
convict O.J. Simpson of the (obvious) murder of his wife and a bystander
who proved to be in the wrong place at the wrong time. He won sizeable civil
judgments against Simpson for the victims’ survivors, although they have never
collected anything because Simpson’s considerable income is arranged so that
it is judgment proof. It was also notable that the lead federal prosecutor in the
Enron case was appointed by President Bush to a judgeship only a few weeks
before the trial began, and had to withdraw from the case. The president’s move
seemed odd, especially when viewed in light of the fact that he is known to have

xi
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enjoyed close contacts with Enron executives—especially Kenneth Lay, who
he reportedly referred to as “Kenny Boy.”—when Bush was in the oil business
and later as governor of Texas.

The Enron case and other white-collar crimes around the world for a time gar-
nered great amounts of media attention until the invasion of Iraq by the United
States, arguably another form of white-collar crime. That war preempted the
major share of news reports that occupied the eyes and ears of readers and view-
ers. Nonetheless, the prominent fraud cases demonstrate the importance and the
necessity, as the new Millennium moves along, of criminological attention to
the crimes of persons in the upper echelons of society and the corporate entities
that pay them so handsomely. There is a need for much greater transparency
in business operations and for a regimen of corporate governance that stops
members of boards of directors from bestowing what some persons regard as
obscene amounts of money on the executives who appointed them to the boards.
Absent adequate oversight both within the financial community and from schol-
arly sources, the estimated four trillion dollars in market losses suffered in 2002
around the world because of massive corporate and accounting meltdowns will
continue apace.

Despite the enormity of the price paid for inadequate attention to white-collar
and corporate crime, by and large criminologists and, more generally, social
science scholars tend to bypass the subject and focus their research on traditional
street crimes–murder, manslaughter, and assault, drug transactions, and since
the feminist surge, rape, domestic violence, and child abuse. The chapters in
this book stress the need for better information and understanding of white-
collar and corporate crime. The facts and ideas that are presented by leading
scholars from throughout the world provide a background for complementary
and supplementary probes and theories.

Even including the corps of investigative journalists, the ranks of investigators
and scholars who write about white-collar and corporate crime are relatively
thin, undoubtedly in part because the pursuit of information about the sub-
ject is beset by a number of special complexities and structural barriers. For
one, understanding of white-collar crime requires the command of knowledge
located in a variety of disciplinary domains: business and finance, economics,
law, criminology, sociology, psychology, and political science, among the more
prominent sources. For another, governmental and private funding agencies are
not hospitable to work that may question the legitimacy of their supporters,
who donate large amounts to their campaigns and the corporate entities that
supplied the moneys to establish the private foundations. For a third matter,
access to relevant information can be a very difficult and wearing endeavor. It
is a far more comfortable enterprise to do secondary analyses of data gathered
in survey format and please journal editors and peer reviewers with elaborate
tables and elegant statistical analyses, even if the results shed little to no light
on matters of public understanding or policy.

Attempts to gain access to real or presumed white-collar offenders before the
legal system has (or does not have) its way with them can be a dauntingly de-
manding task. If they are high enough on the business, political, or professional
totem pole, they have receptionists, aides, secretaries, and other factotums who
screen those to whom they will grant an audience. Crossing that barrier requires
persuasive powers far beyond the reach of most of us. If you persist, typically
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you will be referred you to their attorney, who, if he or she is so gracious as to
answer your telephone call or e-mail (or your fourth or fortieth such approach),
will interdict any access to their client and offer, at best, platitudinous observa-
tions regarding the absurdity of the authorities’ allegations and the blameless
position of the suspect, not to mention his or her extraordinary contributions to
the well-being of all of us.

On the other hand, if there is a public trial of a white-collar crime case, a
researcher can find the court setting a particularly fruitful venue for gathering
information. This is a resource that to date has been greatly underutilized; in
the area of white-collar crime, we are aware only of Hazel Croall’s courtroom
observations of the trials of tradingoffenders in theUnitedKingdom.Court trials
offer an opportunity to observe the emotions and hear the words of the leading
players in a case, both during formal proceedings and in informal moments
during court recesses and lunch breaks. There usually will be an opportunity
to interview witnesses, kin of the accused, and sometimes the accused and the
accusers. Court transcripts offer what can be extremely useful information and
direct quotations.

In addition to the difficulty of doing fieldwork on white-collar crime, there is
the dearth of governmental information. Since the 1930s in the United States,
when the federal Department of Justice and the Federal Bureau of Investigation
began tabulating data in theUniformCrimeReports, information that tends to be
similar to that available in other jurisdictions around the world, criminologists
have had access to crime statistics as a basis for further analysis and theory
building. Theworldwide surge in surveys that tabulate reports by victims of their
experiences with crime have added an important dimension to this statistical
base. But neither criminal justice reports nor victim surveys attend to white-
collar and corporate crime, so that it requires a sensational single case or a
discovered panoply of illegal behavior in the upper echelons of the business,
political, and professional world to at least momentarily place such behavior in
the limelight. There are no systematic counts ofwhite-collar crimes that occur in
a given year, or the number of individualswho are arrested for such offenses. It is
difficult enough to carry out satisfactory cross-national comparisons of criminal
behavior, given the variations in definitions of crime, reporting distinctions
(some countries count crimes known to the police, others only those offenses
which eventuate in a court appearance, and still others only persons entering
prison). It becomes significantly more complicated in regard to white-collar
and corporate crime. Readers, for instance, will note the important differences
that our contributors recite in regard to what their countries define as behavior
that can be prosecuted as corporate crime, presuming their statutes have such a
category at all.

Absent systematic information from public sources, scholars, as the ensuing
chapters clearly demonstrate, often come to rely heavily on media sources, par-
ticularly newspapers. These can provide invaluable information and insights,
yet it is worthwhile to keep in mind the caution from Diane Vaughan, a leading
white-collar crime scholar who is represented by a contribution in the Hand-
book, about uncritical acceptance of media reports:

We tend to see the media as our colleagues, for in keeping with our critical stance
toward the power elite, journalists tantalize us with exposes that attack the powerful.
In our enthusiasm for the bounty of information that the sensational case produces, we
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must remind ourselves of what we know about the manufacture of news and the social
construction of knowledge for public consumption.

John Kenneth Galbraith once remarked that he feared that economics was
becoming an offshoot of applied mathematics. The same might be said of crim-
inology, most particularly in regard to the forms that it is taking in the United
States, which has been at the forefront of the criminological enterprise. It is
informative to compare the contents of Criminology, the leading American dis-
ciplinary journal, with that of the British Journal of Criminology and the leading
journals in Asia, Latin America, and on the European continent. One might sus-
pect that they are dealing with two very disparate realms of knowledge, one
heavily methodological, the other much more humanistic. The most prestigious
criminological work in the United States appears to be a quest for “scientific
respectability” and an enhanced status vis-a-vis more established areas of study.
As a result, the tail of statistics and methods has been allowed to wag the dog of
social and empirical relevance. Unfortunately, whatever the form of crimino-
logical work—heavily statistical or more qualitative—it typically fails to attend
very diligently to white-collar and corporate crime. The intellectual imbalance
reflected in the neglect of white-collar and corporate crime leads to the allega-
tion that criminology essentially serves the state’s interest in the social control
of traditional kinds of law-breakers.

Indeed, part of the failure of academics to pay greater attention towhite-collar
crime lies in the original formulation of the concept itself. Edwin H. Sutherland,
at the time a 56-year-old professor at Indiana University, introduced the term
“white-collar crime” in his 1939 presidential address to the American Socio-
logical Society. Ever since, its parameters have been a matter of considerable
contention. Sutherland’s was a muckraking enterprise, and he focused on the
offenses of “respectable” persons in the upper reaches of society that were
committed in the course of their work. This status emphasis contrasts with the
contending and later position that white-collar crime can best be examined in
regard to persons who violate specific laws, such as those against bribery and
insider trading. The second definition allows for the study of a specified sample
of violators, but it also comes to embrace a considerable array of persons who
by no stretch of the imagination could be regarded as occupying positions of
power that they abused. Many are unemployed, have been charged with fraud
for writing insufficient fund checks, or have engaged in similar kinds of petty
offenses. Some twenty years ago, the Australian scholar John Braithwaite con-
cluded that using Sutherland’s definition remained the best way to proceed with
white-collar crime research, noting: “This at least excludes welfare cheats and
credit card fraud from the domain.” As a reader will discover, an overwhelm-
ing number of contributors to this volume who deal with specific white-collar
offenses adhere to Sutherland’s definition or else focus on corporate violations.

Nonetheless, it has been argued that while Sutherland’s conception of white-
collar crime was born from an effort to liberate traditional criminology from the
“cognitive misbehavior” reflected in the spurious correlation between poverty
and law-breaking, it has itself become an imprisoning framework that confuses
the offender with the offense and inadequately attends to the structural aspects
of white-collar crimes. Studies of the savings and loan debacle in the United
States, for example, showed that high-status offenders were able to engage in
acts resembling what is seen as “organized crime,” acts that involved the same
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type of premeditated looting for personal gain that characterized the behavior
of their underworld counterparts.

It has further been argued that both resource constraints and class bias affect
the recognition and treatment of white-collar crime, laying a cloak over such
acts by defining them as “non-issues.” The result, we believe, represents a major
shortcoming in law and society scholarship that traditionally has focused on the
“law in action.” A more critical approach views the “law in inaction” as equally
if not more important, especially in regard to white-collar and corporate crime.

The chapters in this volume add greatly to our knowledge and interpretations
of white-collar and corporate crime and, especially important, they involve
scholars from around the world who approach the subject matter from different
perspectives. Global understanding of white-collar and corporate crime is long
overdue, considering that many large-scale organizations have for some time
now expanded their domains beyond national borders and conduct business in
multiple countries. Contributions from nine countries appear in the Handbook:
Australia, Belgium, Canada, China, Italy, Japan, the Netherlands, the United
Kingdom, and the United States. The great diversity of thought and approaches
to the area of white-collar and corporate crime is well represented by case
studies, historical analyses, theoretical treatments, development issues in the
field, and legal interpretations. The topics addressed cover an even broader
terrain, including corruption, fraud, financial crime, pollution, organizational
decision-making and wrongdoing, criminal intent and motivation, computer
crime, healthcare fraud, state-corporate crime, as well as prevention tactics,
criminal justice responses, and punishment. There are a number of comparative
studies and socio-political analyses as well as discussion of postmodern global
issues, industrial manslaughter, corporate crime and criminal liability, stock
market fraud, gender issues, the role of the media, white-collar crime in the
professions, and theoretical issues regarding interpretative concerns.

The essays demonstrate the continuing need for an increased research focus
on white-collar and corporate crime. Such work can have important scholarly
and policy implications in regard to understanding organizational behavior, pre-
vention strategies, crime theory, regulatory regimens, and legal change. Raising
consciousness about the depth, dynamics, and disaster of white-collar crime
hopefully will reshape notions regarding the social and economic significance
of offenses such as insider trading and financial fraud, the tragedy of environ-
mental pollution, the damaging consequences of corruption, and other major
assaults on the quality of life in the global community.

Irvine, California, USA Henry N. Pontell
Gilbert Geis



Acknowledgments

Our work in assembling this volume was greatly assisted by many persons on
many levels, and we welcome the opportunity to thank them for the contribu-
tions they made on our behalf. First, we greatly appreciated the assistance we
received from Welmoed Spahr of Kluwer Academic Publishers. She showed
great excitement about getting the project underway and has been totally sup-
portive from its birth to its delivery. She was responsive and invariably helpful
in regard to every question that we posed about details of our work. She is an
ideal editor, and we greatly appreciate her confidence and wisdom.

The volume also has benefited by having two outstanding editorial
assistants—both at the time undergraduates at the University of California,
Irvine. They kept in touch with contributors and assisted in numerous other
essential chores. Crystal Tatco created the extensive initial files and took re-
sponsibility for seeing that some of the authors were located and enrolled in
the endeavor. When Crystal graduated, she left the immaculately organized ma-
terials to another outstanding undergraduate student, Anny Lee. Not only did
Anny redesign reference and endnote materials for a number of papers with
meticulous care and intelligence—an arduous and demanding task—she also
took charge of contacting authors about final details concerning their chapters.
Without Anny’s skillful involvement we would have been unable to meet our
submission deadline. We were particularly fortunate to have been assisted by
such talented young people.

We also want to thank Tokikazu Konishi, a doctoral student in law at Waseda
University in Tokyo, for assisting in recruiting white-collar crime scholars both
in Japan and China. We greatly appreciate his generous and skillful efforts
toward broadening the geographical coverage that is one of the hallmarks of
this volume.

We also owe a debt of gratitude to staff personnel at the University of
California, Irvine, for their assistance during the different stages of the project.
Dianne Christianson and Patty Edwards of the Department of Criminology,
Law, and Society both kept track of manuscripts and reproduced numerous
updated chapter versions, all with consummate amiability. Not least, we thank
Judy Omiya, the department manager for the past 17 years, whose retirement
at the beginning of 2006 marked the end of an era. Her loyalty to the depart-
ment, and to us personally, was only surpassed by her trademark ability to get

xvii



xviii Acknowledgments

everything done that needed doing, quickly and in the right way. We wish her
the best in the new phase of her life, and only regret that she will not be available
to rescue us so competently when things seem to get a bit overwhelming.

Finally, we want to thank all the contributors to this volume for the energy
and intelligence that went into their chapters. For those whose first language
is not English, we owe a special debt for the effort and the skill that went into
addressing the complex subject of white-collar crime in a vernacular other than
their own. We believe that the cross-cultural insights afford a special quality to
this volume that often is absent in more parochial scholarly endeavors.

Irvine, California, USA
February 2006

Henry N. Pontell
Gilbert Geis



Part I

Introduction: Theoretical Issues in
Organizational and
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1
Beyond Macro- and Micro-Levels of

Analysis, Organizations,
and the Cultural Fix

Diane Vaughan

Since themid 1980s, scholars theorizing about the causes of individual deviance
and crime—street crime—have begun to consider the possibility of theoreti-
cal integration. Verifying the extensiveness of this activity and simultaneously
reifying it, Travis Hirschi called it the “integrationist movement,” identifying
proponents as “integrationists.”1 Theoretical integration is an activity that in-
volves the formulation of linkages among different theoretical arguments.2 The
fact that theoretical integration has been raised as a strategy worthy of consider-
ation suggests an optimistic view about the status of causal theories of deviance
and crime, particularly if we define theory consistent with the hypothetical-
deductive model of the scientific process: a set of testable, interrelated proposi-
tions that explain some activity, event, or circumstance. From this perspective,
the call for theoretical integration suggests that individual theories have attained
sufficient rigor and explanatory power that refinement by integrating proposi-
tions from one with propositions from another is a logical next step. This is not
the case.

While discussions of both the pros and cons and the possible methods of
achieving integration have been extensive,3 they have, for the most part, been at
an abstract, theoretical level. Empirical practice indicates that the war-horses—
traditional causal theories that have stood the test of time—are not ready for
such a sophisticated step.4 Indeed, the quantitative deductive positivistic ap-
proach that merges propositions for testing purposes is a road infrequently
taken. Instead, most scholars seek to more adequately explain the causes of
street crime by theory elaboration: inductive strategies for more fully devel-
oping existing theories that explain particular research findings by merging
different theoretical perspectives in a more general way.5 More specifically,
the means to theory elaboration are theoretical tools in general (theory, models,
and concepts) rather than a more restricted formal meaning (a set of interrelated
propositions that are testable and explain some phenomenon). The data define
which theory(theories) or conceptswould apply. For example,Mertonian theory
or Marxist theory could be joined with the Cloward and Ohlin version of oppor-
tunity theory and learning theory to explain drug use, sales, and drug-related
crime.

3
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Two theory elaborative strategies have appeared. One strives for theory
elaboration by drawing together theories at the same level of analysis.6 The
other combines different levels of analysis to elaborate theory, so that a macro-
level theory is supplemented by micro-level component or vice-versa.7 These
macro–micro-theory elaborative efforts have arisen independently, but they
reflect a shift in general sociological theory that emphasizes the importance
of the macro–micro-connection as an accurate representation of how social
life operates. The validity of synthesis between macro- and micro-levels of
analysis has been so thoroughly discussed by social theorists8 that it is safe
to declare a consensus that social life is a consequence of both macro- and
micro-level forces, working together in different ways. Ironically, this theoreti-
cal consensus stands without substantial empirical progress in this direction by
researchers: making the macro–micro-connection is an unresolved empirical
problem.

In this essay, I take the position that scholars of white-collar offending can
take the lead in theory elaboration across macro- and micro-levels of analysis,
which has, to date, remained a fledgling enterprise making slow but dubious
progress, not only in explanations of individual crime and deviance,9 but also
in sociology as a whole. The crucial step in such a merger is the inclusion of the
meso-level: formal and complex organizations. Historically, organizations and
occupations have played important roles in white-collar offending. Moreover,
organizational settings make visible the ways that macro-institutional forces
outside of organizations and occupations are joined with micro-processes, thus
affecting individual decisions and actions. Organizations provide a window into
culture, showing how culture mediates between institutional forces, organiza-
tional goals and processes, and individual illegality so that deviance becomes
normalized in organizational settings. At the same time scholars of white-collar
offending are filling this research gap in sociological theory, important progress
can be made in understanding how people in organizations make decisions to
violate laws and rules.

I begin with an overview of the historic trajectory of competing theories of
individual crime and deviance, showing that under the substantive differences
is an unresolved and unarticulated debate about what level of analysis is ap-
propriate for causal explanations. Then I show that the same pattern holds true
in theorizing white-collar crime. Next, in order to establish the legitimacy of
integrating macro-, meso-, and micro-levels of analysis in white-collar crime
research and theory, I describe human behavior as situated action by draw-
ing upon sociological theory about the relation between structure and agency.
However, I draw from organization theory and economic sociology to add or-
ganizations and culture to the mix in order to develop the link between the
meso-level component of situated action and the structure-agency relationship.
Third, I argue that white-collar crime research can take the lead in studying the
relationship between the three levels of analysis because scholars have already
done the foundational theoretical and empirical work at the macro-, meso-, and
micro-levels of analysis. White-collar crime research and theory can thus be
an exemplar for general theory in sociology, but perhaps more important is
what this strategy yields for our own project. A theory elaborative strategy that
merges macro-, meso-, and micro-levels of analysis reveals how culture affects
decisions to violate, with challenging implications for social control and future
research and theorizing about white-collar offending.
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Causes of Individual Crime and Deviance:
The Covert Debate

Elaborating theories of individual crime and deviance by combining levels of
analysis is a logical resolution towhat has, to date, been an unacknowledged pat-
tern in the historic chronology of theories of street crime. This historic chronol-
ogy has been typified by shifts in dominant paradigms.10 Hirschi observes that
these shifts indicate an oppositional tradition of denying an established perspec-
tive and substituting a new one, therefore giving the impression of progress.11

However, the impression of progress is a false one: these shifting paradigms are
more accurately read as an ongoing and unresolved debate about the appropriate
level of explanation. A quick and cursory overview, a vast oversimplification
due to space limitations, nonetheless shows a contest between individualistic,
social psychological, and structural theories of crime causation.

In 18th- and 19th-century Europe, the causes of crime and deviance were lo-
cated in the individual by theorists as diverse as Beccaria, Lombroso, and Freud.
“European Individualism” took a back seat when American sociologists shifted
the causal debate to emphasize the importance of the social context in determin-
ing individual deviance. Structural explanations—the work of Merton, Cloward
and Ohlin, Shaw and McKay—became the dominant paradigm from the 1930s
to the 1950s. These structural theories persisted, but from the 60s through the
early 1970s social psychological theories—learning theory, control theory, la-
beling theory—became the dominant paradigm. Interestingly, theory through
the mid-80s was marked not by a single dominant paradigm, but two competing
ones that located the explanation of individual crime and deviance at different
levels of analysis: the structural, deterministic Marxist theory and in a return to
the free-will, the rational choice model of Beccaria, reincarnated as deterrence
theory. Since the mid-1980s, the theoretical terrain has not been dominated by
any outstanding paradigm, but by multiple theories that, by virtue of the dif-
ferent positions they represent on the levels of analysis issue, draw attention to
the lack of resolution to the historic covert debate about the appropriate level
of analysis. Viewed against this history and the unarticulated levels of analysis
question, current attempts to integrate and/or to elaborate theory by merging
macro- and micro-levels of analysis take on significance as recognition that
current modes of theoretical explanation aren’t working.

The search for the causes of white-collar offending has followed this same
evolutionary pattern, but in a more limited way. A chronological history shows
fewer competing theories to explain this type of offending—Sutherland’s learn-
ing theory, Marxist theory, Mertonian theory, and more recently, rational
choice/deterrence theory—and, with the possible exception of learning the-
ory, none of them can legitimately be called a dominant paradigm that has held
sway over even a decade of white-collar crime research. This difference may be
explained, at least in part, because as a specialized interest within the sociology
of crime and deviance, white-collar crime has had less concentrated attention by
fewer scholars over the years. Further, difficulty getting access to data on orga-
nizational offenders—corporations, government, small businesses—has been a
problem unless the case was well-publicized, making data available. In addi-
tion, many of the extant theories that so readily applied to a variety of types
of street crime (and thus could be applied successfully to a number of differ-
ent kinds of offenses) did not apply to high-status offending: labeling theory,



6 Diane Vaughan

ecological theory, subcultural theory. These theories were neither directly im-
portable nor could they be reconfigured to fit the problem. Whatever the relative
importance of these reasons and others, the chronological trajectory of theories
of white-collar offending shows the same lack of resolution about the appropri-
ate level of analysis as do theories of street crime. Researchers locate cause in
the individual, the social psychological, and/or the structural sources. Notably
absent is consensus—or even debates—about elaborating theory that takes into
account the macro–micro-connection. To ground my point that white-collar
crime research should include efforts to elaborate theory that not only connects
macro- and micro- but investigates organizations as meso-level structures, in
the next section I draw upon social theory to show human behavior as situated
action. I add the meso-level by drawing from organization theory and economic
sociology to emphasize the central role that organizations and culture play in
mediating between macro-level influences and micro-processes.

Situated Action: Institutions, Agency, and the
Macro–Meso–Micro-Connection

Causal theories should correspond with empirical realities. It is a well-
acknowledged sociological understanding that interaction takes place in so-
cially organized settings. Rather than isolating action from its circumstances,
the task of scholars is to uncover the relationship between the two. This argu-
ment appears in the history of sociological thought as a common thread running
through the work of such otherwise diverse theorists as Herbert Blumer, Max
Weber, George Herbert Mead, Harold Garfinkle, George Homans, and Talcott
Parsons. More recent developments allow us to build upon these understand-
ings about the situated character of social action, showing a more complex and
complete picture.

Three theoretical developments are important. The first is the extensive theo-
retical literature that not only establishes that social life can best be understood
as a consequence of macro–micro links, but also has raised extensive debates
about how the relationship between structure and agency works.12 At the same
time that these debates ferret out the complexity of the structure/agency rela-
tionship, they lay the groundwork for research examining that relationship. The
second development is that culture has entered the picture as a mediating link
in the structure/agency relationship. Theorists are defining the link between
an individual’s position in a structure and interpretative practices, meaning,
and action at the local level.13 Although dramatically different perspectives,
each draws attention to the tacit understandings, habits, assumptions, routines,
and practices that constitute a repository of unarticulated source material from
which more self-conscience thought emerges. Equally significant in this line
of thought is the role of history: both the historic chronology of events at the
macro-level and individual history and experience are critical to interpretation
and meaning.

Two further developments, one in organization theory, one in economic so-
ciology, reinforce the important role of both organizations and culture in situ-
ated action. One is the new institutionalism, which explains that organizational
forms and behaviors take the form that they do because of prevailing val-
ues and beliefs that have become institutionalized to varying degrees.14 New



Chapter 1 Beyond Macro- and Micro-Levels of Analysis, Organizations, and the Cultural Fix 7

Institutionalists argue that cultural rules constitute actors (state, organizations,
professions, and individuals), thus defining legitimate goals for them to pursue,
and therefore affecting action and meaning at the local level. The other is Mark
Granovetter’s work on the socially embedded character of economic action.15

Granovetter points to the relative autonomy and/or relative dependence be-
tween the forms of economic action and social organization and the national
frameworks of culture and institutional value within which they are constituted.
In contrast to the new institutionalism, agency is at the heart of this analysis.
Agents can be individual or organizational forms, but the embeddedness per-
spective prohibits reduction to a rational actor mode. Because agency is central,
economic action can take a variety of forms, and thus in a common cultural
frame there will be significant variations that cannot be explained only in cul-
tural terms. Together, these perspectives draw attention to the need for research
that examines larger institutional forces that influence individual cognition and
action.

Both the new institutional theory and the embeddedness perpective make
organizations central, thus laying the groundwork for going beyond macro- and
micro-levels by bringing organizations in. Both acknowledge organizations
as a force: the former showing the interplay of a number of organizations
in an organization field as affecting the forms organizations take, the latter
shows how relationships between an organization or organizations must be seen
from the vantage point of their social context and relation to others. Further
developments in organization theory show how organizations are recipients
and carriers of as well as generators of culture and history.16 Within the well-
established theoretical importance of exploring the macro–micro- connection,
these three theoretical developments demonstrate that organizations are meso-
level actors that mediate between institutional forces and individual action and
choice.17 Culture is the mediating mechanism.

This complex conceptual and theoretical package goes beyond the sociolog-
ical truism that all social life is organized. Based upon the above established
theoretical principles, my argument is that a full theoretical explanation of any
particular behavior needs to take into account, to the greatest extent possible, its
situated character: individual activity, choices, and action that occurwithin a lay-
ered social context that affects cultural understandings, and thus interpretation
and meaning at the local level. We can simplify and make a general theoretical
argument as follows: a social actor’s position in a structure affects that actor’s
understandings, choices, actions, and outcomes. The social actor could be an
individual, organization (group, formal, or complex), or network; the structure
refers to the actor’s social location, which could be a family, neighborhood,
community, organization, network, organization field, occupation, institutional
environment, nation state, or global society. Reconceptualizing social life as
situated action makes possible generating theory and research that explores
macro-, meso-, and micro-connections in any and all of the possible combi-
nations and permutations of these varieties of social life. What is true of all
social life is true of white-collar offending. Because it tends to be enacted in
organizations and occupations, it presents the perfect opportunity to pursue the
links between these three levels of analysis. Historically, research confirms that
institutional environments and organizational forms are significant causal fac-
tors and the question remaining is how they, in combination, affect individual
offending.
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Situated Action: The Empirical and Conceptual
Foundation in White-Collar Crime

Specialists in white-collar crime can play a leading role in research that merges
macro-, meso-, and micro-level factors because the foundational work has
already been done. Sutherland’s introduction of the concept of white-collar
crime in his 1939 presidential address to the American Sociological Society
was remarkable for its expansion of the concept of crime beyond street crime,
but by emphasizing the high status of individual offenders, Sutherland’s def-
inition turned attention away from the organization as violator. However, in
Sutherland’s own research, the individual and the social psychological, and the
structural levels of analysis were all acknowledged. The “white collar” concept
focused attention on individuals; learning theory and differential social orga-
nization showed the role of groups and interaction at the social psychological
level; large organizations and industries were the primary units of analysis. His
data did not articulate the link between individuals, organizations, and indus-
tries, but the seeds for a theory elaborative strategy thatmerges levels of analysis
were there. Ironically, the ambiguities about appropriate levels of analysis in
his work and ambiguities about his definition spawned the foundational work
for current theory and research that merges macro-, meso-, and micro-levels
of analysis. The good news is that the lack of resolution to these controversies
has had researchers working at all levels of analysis to explain white-collar
offending since Sutherland’s 1939 presidential address. Because white-collar
offenses occurred in formal and complex organizations—corporations, small
businesses, government, occupations, and industries—a substantial body of
research exists that has explored institutions, organizations, and individual
actions.

In the classic period of white-collar crime theory and research (1940–1960),
scholars debated Sutherland’s conceptual definition.18 A main sticking point
in the definitional disagreement was identifying the appropriate social location
among themulti-layered andoverlapping structures identifiable in hiswork:was
it the social class of the individual offender, small groups and differential social
organization, the organization, occupation, or the industry that was most impor-
tant in theories of cause?While some scholars dedicated themselves to resolving
the definitional issue, others didn’t wait for it to be settled, instead initiating
research that explord the separate pieces of the puzzle. Much of this work inves-
tigated the macro-level causes of corporate offending. For example, Vilhelm
Aubert, examining the macro-institutional context of business,19 argued that
businessmen are confronted with contradictory structural pressures emanating
from the legal and the competitive environments of firms: the normative obliga-
tion to obey the law and the equally compelling normative obligation to resist
the law in certain situations, instead following business norms that justified vio-
lations. Although he did not write about institutionalized cultures, in retrospect
his work set a precedent for research on industry norms. Richard Quinney’s unit
of analysis was the occupation. His pharmacy study examined the professional
orientations of pharmacists, determining the relationship between that orienta-
tion (either business or professional) and violative behavior.20 Because these
were small pharmacies with pharmacist owners, this qualifies as one of the first
studies of occupational and organization culture. Quinney’s data did not allow
him to trace the connection between the professional norms with the meanings
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and actions of individual violators. Subsequently, however, in the heavy elec-
trical equipment conspiracy case, Gilbert Geis’s data gave an unprecedented
look at the macro–micro-connection: the relationship between industry norms
and the meanings that individual violators gave their own actions.21 The results
were revealing: Geis found violators were conforming to industry norms, so in
their view, their actions were not deviant, but conforming.

The mid-1960s marked a conceptual turning point: Albert Reiss called for a
recognition of the role of social organization in explaining deviance, thus ini-
tiating the concept of “organizational deviance.” 22 Focusing on organizations
added the meso-level to the foundational work already done that examined nor-
mative environments outside corporations and government offenders, and the
social psychology of learning theory. Not until the 1970s and 1980s, however,
did organizations begin to receive substantial attention. New conceptual defi-
nitions of white-collar offending made organizations central to explanations.23

A work of major impact was Christopher Stone’s Where the Law Ends: The
Social Control of Corporate Behavior.24 A lawyer, Stone was first to take into
account every facet of organization structure, including Boards of Directors.
Edward Gross, an organization theorist who “crossed over” into the deviance
specialization, added theoretical insight about the intersection of organization
structure and organizational crime.25 Alsowidely influential wasDavid Ermann
and Richard Lundman’s theoretical framework by which acts of both govern-
ment and corporations could be analyzed as organizational deviance.26 Their
framework allowed both the study of the crimes and deviant acts that were not
specifically prohibited by the law. Further, this framework opened the possi-
bility of studying organizational processes as well as structure, and in another
advance, it emphasized contradictions between internal organization norms and
norms in the institutional environment.

The competitive structure of industries and institutionalized norms, first ex-
plored by Aubert in 1952, was expanded by extensive research in the 1970s
and 1980s. The shared reference point was “criminogenic” processes external
to organizations: competitive pressures on industries and firms that were insti-
tutionalized at the societal level, a reflection of the American capitalism and
the cultural emphasis on individual achievement. These competitive pressures
affected both firms and industries by providing a structural inducement for il-
legality via a normative environment that supported it. The effects, research
showed, materialized differently within and between industries, affecting some
to a greater extent than others.27 Pursuing these differences in the most exten-
sive quantitative inquiries since Sutherland were two definitive works at the
macro-level: Marshall Clinard and Peter Yeager’s study of violations and in-
dustries and the longitudinal research of Sally Simpson, who explored antitrust
offenses within industry context.28 The recognition of capitalism as causal was
made most explicit by Quinney, whose Marxist analysis showed the power of
the state in constructing laws that protected the powerful, enabling crimes of
domination by government, crimes of control by law enforcement, and corpo-
rate crime.

Definitional controversies about whether it was white-collar, organizational,
occupational, or economic crime flourished into the 1990s, as did debates about
what kinds of violative behavior should be included.29 In June 1996, at a confer-
ence designed to investigate the definitional question, the same issues debated
in the classic period of white-collar crime research still were being debated.30
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The reason that the debate remains provocative, lively, and unresolved is be-
cause all levels of analysis apply. From the plethora of possible theoretical
framings came four that began to explore the relation between macro-, meso-,
and micro-levels of analysis. Ronald Kramer and Henry Finney and Lesieur
imported ideas directly from organization theory to explain how organizational
environments, goals, and structurewere related to crimes and other illegalities of
organizations.31 Diane Vaughan and James W.Coleman worked out integrated
models in the theory elaborative mode that recognized the interconnections be-
tween competitive environment, external norms, organization structures, goals,
and processes, regulatory failure, and individual decisions to violate.32 All four
made organizations the central unit of analysis and drew heavily from organiza-
tion theory, integrating it with theories of deviance and crime. A new direction
in explanations of white-collar offending had begun: theory elaboration, built
upon the foundational work of earlier periods, joined macro-, meso-, and micro-
levels of analysis.

The Cultural Fix and The Normalization of Deviance

All the building blocks—theoretical and empirical—are there to continue these
developments. The reason to elaborate theories of white-collar offending to
include macro-, meso-, and micro-levels of analysis is that we know very lit-
tle about decision-making and why people who are well educated, have op-
portunities, and are generally law abiding decide to engage in illegality in
their occupational and organizational roles. Consensus about the importance of
competitive pressures as a causal force has resulted in the assumption among
scholars that this, of all crimes, is driven by utilitarianism and rational choice.
However, testing this hypothesis is still in progress. Stanton Wheeler lamented
our lack of knowledge about decisions to violate, calling it “the problem of
white collar crime motivation.”33 Drawing upon principles of microeconomics
and data from interviews with white-collar offenders, Wheeler concluded that
it was not greed or striving for success that motivated offenders, but “fear of
falling,” a finding consistent with structural analysis showing that all organiza-
tions experience pressure to compete for scarce resources in order either to rise,
remain the same, of keep from falling in rank in the organizational stratification
system.34 However, Wheeler’s resolution also assumes a rational choice model
of decision-making. Lack of access to good data has been a problem. Attempts
to clarify the influences on decision-making by experimental designs rather
than in situ have methodological limits and therefore have not produced clear
results about how people would behave within the workplace. However, the
work that has been done throws doubt upon the rational choice model, showing
decision-making to be influenced by a variety of factors.35

Scholarship on organizations verifies that individual decisions are always ra-
tional, but that institutional and organizational forces narrow choice by shaping
understandings aboutwhat is rational at a givenmoment.Alternative choices are
limited: the range of choices is determined prior to and outside of the venues of
decision-making themselves. Walter Powell and Paul DiMaggio point out that
institutionalized cultural beliefs in environments external to organizations nar-
row choice.36 By emphasizing the importance of normative environments and
norms toward and/or against violations, many white-collar crime scholars have
acknowledged culture as a causal factor without naming it as culture. This body
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of research, taken collectively, suggests that when white-collar offenders make
decisions to violate, they are, in fact, conforming to cultural mandates. In their
view, then, they may define their illegalities as conforming, rather than deviant.
Thus, in some social settings deviance becomes normal and acceptable: it is not
a calculated decision where the costs and benefits of doing wrong are weighed
because the definitions of what is deviant and what is normative have been rede-
fined within that setting. Building upon previous work indicating conformity to
industry, occupation, organizational, and group norms, recent work affirms the
role of culture and the normalization of deviance as an alternative perspective
explaining why white-collar offenders violate.37

My analysis of the Challenger launch decision was a case study covering
NASA decision-making over a number of years, culminating in the controver-
sial decision to launch Challenger against the advice of NASA engineers.38

The research project was based on data that allowed me to focus on the inter-
section of macro-, meso-, and micro-level factors. A main question was why
NASA continued to launch for years with technical flaws recurring on the solid
rocket boosters, flaws that ultimately were responsible for the demise of Chal-
lenger. Archival data, engineering documents, and interviews showed how a
work group culture was created that normalized technical deviation in official
risk assessments. In retrospect, each anomalous incident stood out as a clear
indicator to outsiders that something was wrong; the public viewed NASA
decisions to proceed as deviant. But as decisions were made, an engineering
decision logic was created that determined flying again was normal and accept-
able, not deviant. An important part of the decision context was influential: the
space shuttle was an experimental technology, had problems on every launch,
and having technical problems was normal at the agency. Change in what was
acceptable behavior occurred gradually. The first incident of accepting risk of
an anomaly and launching again became the basis for future decisions to do
the same. At the micro-level, the understanding of the risk of the solid rocket
boosters was normalized by a decision history based on engineering judgments
that were proven correct by post-flight engineering assessments that showed
that even more damage could be sustained without bringing the shuttle out of
the sky. Flying with damage came to be routine practice, viewed as normal and
acceptable. At the social psychological level, the history of decision-making
about technical problems on the solid rocket boosters was one in which, incre-
mentally, judgments were made about risk and safety that became the basis for
moving forward and a constraint against stopping to fix the technical problem.
The result was a cultural belief that it was safe to fly.

The normalization of deviance at NASA was explained by a combination
of institutional, organizational, and social psychological factors, however. Like
Geis’s heavy equipment conspirators, NASA personnel saw their behavior as
conforming to cultural imperatives, thus decisions that shocked outsiders in the
aftermath of the accident were not deviant in the eyes of decision makers at the
time these decisions were made. But the institutional and organizational lev-
els of analysis were crucial. NASA personnel’s decisions to continue launches
conformed to cultural mandates institutionalized in the engineering profession
and the aerospace industry. Cost efficiency, schedule, and safety were com-
peting cultural imperatives. The industry was highly competitive, contractors
were dependent upon the space agency for their funding, and the punishment for
work not completed on time resulted in amonetary penalty. Further, engineering
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schools trained engineers that decisions must include considerations about cost,
safety, and schedule. NASA decisions to move forward with a flaw that had in
the past caused damage but was not perceived as a serious threat to safety con-
formed to mandates in both industry and the occupation about the importance
of schedule and cost efficiency. The pattern continued due to another structural
factor. The safety structure in place to give alternative interpretations of risk
and challenge engineering practice and decisions was weak, so that no alter-
native interpretations of the situation penetrated and the cultural belief in risk
acceptability persisted until the accident.

The normalization of deviance differs in importantways fromGreshamSykes
and David Matza’s “techniques of neutralization,” a social psychological ex-
planation of deviant acts whereby individuals employ a justification or excuse
for a wrongful behavior before doing it, in order to alleviate guilt.39 “Tech-
niques of neutralization” is a form of the rational choice model because the
motivation to find a justification or excuse prior to a wrongful act indicates
the actor’s awareness that the act is wrong. When deviance is normalized, the
action is not seen as wrong by actors in that setting—thus making it impor-
tant to study decision-making as situated action. It is not concealed from other
members of the organization; it is, in fact, culturally approved and therefore
rewarded. Deviant actions are viewed as normal because they fit with and con-
form to cultural mandates of the group to which the actor belongs. So powerful
can these mandates become that not following them is deserving of reproach,
negative sanctions, or ostracism by other members of the group. The example
that comes to mind from street crime is from subculture of violence theory, in
which the norm is for youthful males to use violence to resolve problems: when
violence is deemed appropriate to a situation by the community but violence is
not the response of the actor, that actor is viewed as cowardly and loses status
in the group.

Other case studies offer support for the connection between institutions,
organizations, culture and the normalization of deviance in white-collar of-
fending. In their study of fraud in savings and loan institutions, Kitty Calavita,
Henry Pontell, and Robert Tillman show that widespread criminal activity in
the thrift industry was intentional and deliberate.40 They pointed to changed
macro-institutional conditions as presenting opportunities that affected the en-
tire industry: the shift away from industrial capitalism to finance capitalism; a
downturn in the economy; and a relaxation of regulation by government that al-
lowed increased and unregulated business speculation with depositors’ money.
In response, certain patterns of fraud appeared that were repeated across the
entire industry: misapplication of funds, nominee loans, check kiting, landflips,
and kickbacks. Calavita et al. determined that many of these illegal activities
were a form of “collective embezzlement” in which networks of top administra-
tors and managers inside and outside of thrift institutions were co-conspirators
embezzling from their own organizations. Their evidence suggests a parallel
with the Challenger case: actions that the public saw as deviant after the fraudu-
lent activities collapsed were not deviant to the top administrators and managers
at the time they were engaged in them. In fact, in many cases these activities
were company policy. Indeed, Calavita et al. determined that in some cases, the
sole purpose of the organization was to provide a mechanism for its own top
administrators and others to defraud it. How could these collective embezzle-
ments occur in organizations engaged in the same business but geographically
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scattered, different sizes, different ownership? Although Calavita et al. do not
invoke a cultural explanation, we might hypothesize that these similar outcomes
resulted from industry and organizational cultures that normalized deviance in
the industry.

Like the engineering profession, other occupations are based on common
training, goals, and opportunities to pursue those goals. Thrifts operate within
the structure and culture of competitive capitalism, in which the distinction
between a clever business deal and illegality is blurred. The savings and loans
operated within business norms that had an elastic quality, like the standards
for risk that existed at NASA that were stretched to conform to external man-
dates during a time in the space agency’s history when productivity became
enormously important. Savings and loans were themselves engaged in risk and
prediction, which were, for them, normal. Once engaged in risky decisions, al-
tering the terrain of risk may have been simply an extension of existing practice,
not a new and abnormal practice. And, like Donald Cressey’s embezzlers, the
skills they used to commit fraud were not deviant skills, but the same skills that
they employed on the job every day, prior to the economic downturn and prior
to the government relaxation of regulation. Industry-wide, top administrators
and managers appear to have been conforming to institutional and organiza-
tional cultural imperatives for that industry. Significantly, Calavita et al. note the
contribution of the state to collective embezzlement: not only did deregulation
encourage it, but the interdependence of state interests with those of the thrifts
undermined the effectiveness of regulatory actions taken as the crisis became
public. As in the case ofNASA, the interdependence of regulatory organizations
with the regulated space agency appear to have perpetuated the normalization
of deviance by failing to act to stop it.

The normalization of deviance demonstrated in the above two cases (proved
in one, hypothetical in the other) suggests that culture can mediate between
institutional and organizational forces to affect individual decisions to engage
in white-collar offending. Individuals respond to the cultural imperatives of the
social location in which they are situated, thus in their view their actions are
conforming, not deviant. Three important books,written fromother disciplinary
perspectives, confirm the role of conformity in organizational deviance and
misconduct: Hannah Arendt’s Eichmann in Jerusalem; Herbert Kelman and
D.Lee Hamilton’s Crimes of Obedience, and most recently, Daniel Goldhagen’s
Hitler’s Willing Executioners.41 Each of these studies shows individual actors
explaining horrific acts by referring to the norms of the organizations to which
they belong—the military and others—with comments indicating they were
not engaging in deviant acts; rather, they were following orders and cultural
mandates. Because culture affects how individuals perceive what is rational at
a given moment, research that further explores the macro–meso–micro-link can
provide us with better understanding of the causes of white-collar offending.

The Connection Between Causes and Strategies for Control

The studies mentioned above that have successfully explored the connections
between the institutional, organizational, and individual levels of analysis all
are based on sensational cases, each of which had at its heart a form of orga-
nizational deviance that persisted for years. These cases produced enormous
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amounts of data that provided the kind of detail necessary to show macro-
structure and micro-processes and how organizations and culture act as links
between them. The researchers relied on historical records, archives, organiza-
tion documents, official investigation testimony, and personal interviews and
observations. The prospect of a project of such scope may seem daunting, pre-
cluding the initiation of such an investigation. It is easy to understand why
the debates about macro–micro-connections in social theory have not spawned
a flurry of empirical work aimed at bridging the gap. Instead, in white-collar
offending as in other substantive areas of sociology, scholars investigate ei-
ther the macro-, the meso-, or micro-level but not all three. They carve out a
particular locus of inquiry, taking a slice of the whole, thus offering a mea-
sured but nonetheless partial view, a partial explanation, of situated action.
Continuing to probe each level of analysis singly is a constant source of the-
oretical refinements and empirical insights and should continue. Then why
should we pursue more complex inquiries that explore macro-, meso-, and
micro-connections?

In the historic trajectory of theories of cause in the sociology of crime and
deviance, which I described earlier, each theory of cause suggested a particular
strategy of control that targeted the causal elements identified in that theory.42

These social control strategieswere invoked. For example, the free-will, rational
choice model of Cesare Beccaria located cause in individual decision-making;
the strategy for control was the attempt to alter decision-making by rationalizing
the criminal justice system so that individuals’ weighing of costs and benefits of
particular acts would be manipulated by an appropriate system of punishments.
The response to the social disorganization theory of crime causationwas a crime
control strategy to organize inner city life (e.g., the Chicago Area Project). The
appropriate strategy for control implied by labeling theory was radical non-
intervention (e.g., the deinstitutionalization movement) so that stigmatizing
labels were not given to first and youthful offenders. The fact that deterrence
theory and Marxist theory were competing paradigms during the 1970s takes
on new significance when their contrasting implications for crime reduction are
considered. The former directed strategies for control at individual offenders;
the latter targeted the state, arguing for a redistribution of power. The level of
analysis debate is not just a theoretical debate: it has both practical and political
implications for social control.

Indeed, to be effective, strategies for control should target the causes of a
problem. The better our understandings of the causes of deviance, the better the
understandings on which social control can be based. Research and theoretical
explanations that isolate one level of analysis for attention automatically and
implicitly suggest strategies for control that do not take into account relevant
factors at other levels. We need to bear in mind both the practical and politi-
cal implications of our work. When we restrict our analysis to the individual,
social psychological, or structural level of explanation, we have isolated one
element from many that comprise situated action. A partial explanation, no
matter how important the finding, leads to a partial, or incomplete, strategy for
social control.

Consider the following. A rational actor model locates cause at the individ-
ual level of analysis, pointing to a preventive strategy that targets responsible
individuals: ethics training, punishment, forced resignation, and so forth. While
these are appropriate strategies, they are incomplete because they leave systemic
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social causal factors at the macro-, meso-, and micro-levels unaddressed. Indus-
try norms, competitive pressures, professional cultures, organization culture and
structure will exert similar pressures on a position, even if personnel changes
are made. Focusing on individual offenders without attention to institutional
factors and their effect upon organization goals, cultures, structures can repro-
duce the original situation for new personnel. In particular, organization culture
is seductive: what is normal and acceptable within the culture may alter the
costs and benefits of decisions, so that individuals do not view their actions
as wrong. What happens when these social causes are not taken into account?
When the social conditions precipitating an incident persist, the deviant actions
may be reproduced. Revisit, for a moment, NASA’s Challenger accident. In its
1986Report, the Presidential Commission investigating that accident found that
“flawed decision-making” was responsible for the technical failure.43 Middle
managerswere blamed, aswas a “silent safety system” that failed to intervene as
risky launches proceeded. The main strategies for control that the commission
recommended were tightening the procedures and processes to guide individual
decision-making and a strengthened and independent safety system. Although
the report acknowledged extensive schedule pressure, it attributed responsibil-
ity for that pressure to the NASA organization, mandating that in the future
NASA bring goals and resources into alignment.

In response to the commission’s identification of causes, managers respon-
sible for the “flawed decisions” were transferred or retired; new reporting and
documentation procedures and new decision rules were implemented to better
control decision-making; the safety system was strengthened by adding new
personnel. These strategies of control targeted individual decision-making, ad-
dressing the very causes identified in the report. However, many crucial so-
cial causes were omitted from the report, therefore not addressed by social
control strategies. They persisted, as follows. After Challenger, at the insti-
tutional level, elite leaders in the White House and Congress were not called
upon to take responsibility for political and economic decisions that thrust
the agency into a business mode. NASA was not able to bring goals and
resources into alignment because both goals and resources were determined
outside the agency. These powerful leaders perpetuated the NASA organiza-
tion culture of schedule pressure and cost-efficiency that undercut safety in
the years leading up to Challenger. The emphasis on individual failings in
decision-making rather than upon the cultural and structural conditions that led
to the normalization of deviance left those cultural and structural conditions
unchanged. Finally, the independent safety system with authority to override
management decisions about technical anomalies never came about because the
safety units were still dependent upon the agency for resources and authority.
Resources continued to be scarce, and the pattern repeated: NASA again cut
safety personnel.

In 2003, seventeen years after Challenger, the Columbia Accident Investi-
gation Board (CAIB) declared that NASA’s second accident occurred because
once again NASA had normalized a technical anomaly.44 For years preced-
ing this accident, NASA had been flying with known flaws, this time not on
the solid rocket boosters, but on the foam insulation on the external tank con-
taining the fuel. The decision-making pattern was identical. The institutional,
organizational, and cultural aspects of the NASA organization had remained the
same, impinging on NASA decision-making in exactly the same ways as they
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had for Challenger. Indeed, the CAIB concluded that the macro-, meso-, and
micro- causes of Columbia were the same as those for Challenger: the social
causes of Challenger had not been fixed. The changes that had been made after
Challenger did not target the institutional and organizational causes of NASA’s
problem; instead they focused on flawed decisions, risk-taking managers, and
processes and procedures to guide decision-making, without understanding the
role of larger social forces at the institutional and organizational level that
impinged upon decision-making, normalizing deviance. This Report is worth
reading by scholars of white-collar offending for the way it uses organizational
analysis to demonstrate macro-, meso-, and micro connections as a causal con-
stellation for both accidents.45 The report gives equal weight to social causes
and to technical causes, laying out a causal model that includes (1) historical
and economic conditions in NASA’s institutional environment; (2) organization
structure, culture, and processes; and (3) the micro-level processes that com-
bined to produce the normalization of deviance. The conclusion to be drawn
from the two NASA cases is that replacing or punishing individuals who en-
gage in organizational deviance without addressing the macro- and meso-level
forces that shape decisions in the work place will only result in the new per-
son or persons experiencing the same pressures and opportunities to engage in
deviance as did the previous position occupants.

I have argued that we can benefit from a theory elaborative strategy that
allows us to examine the links between macro-, meso-, and micro-levels of
analysis to explain white-collar offending. In the new global economy, prob-
lems of organizational deviance and how to regulate it present new challenges,
not only for research but for regulation. To meet this challenge calls for new
thinking about our training, design of projects, and conceptual tools. A first step
is recognizing that human behavior is situated action when designing research
and doing analysis. This is not as simple and easy as it sounds. The structure
of the profession, our professional training, and socialization train us to focus
on either macro-, micro-, or meso-levels of analysis, but not macro- and micro-
and especially we are not trained to think in terms of all three and the connec-
tions among them. Departmental specialization produces students with greater
skills at research at either the macro-level or the micro-level, but not both. Or,
their training may predispose them toward a particular theory or theoretical
perspective because of the interest of their advisor.

From that graduate experience, individuals develop a research style that ties
them to a particular style of research (quantitative, qualitative, survey, network
analysis, ethnography, etc.) and the conceptual tools and theories that go with
it. In other words, we grow up in departments that, to a great extent, create a
professional world view that affects how we frame our research topics. Then,
once published, the experience enhances our skills at that kind of work, while
skills to work in other research modes atrophy. We associate more with col-
leagues working in the same way. Opportunities come that reinforce our initial
interest and research style, perpetuating the path that our graduate experience
began. We may diversify, but seldom do people who begin doing macro-level
structural analysis switch to micro-level processes or vice versa. Because our
training does not prepare us for research of multi-layered structures and pro-
cesses, intentionally building it into a project at the design stage is an important
first step.
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We might revise the way that graduate training has traditionally progressed.
Given thatmostwhite-collar offending occurs in organizations and occupations,
a course or courses in formal and complex organizations, economic sociology,
or on the professions could be made part of the requirement for a degree, or re-
quired as a minor, or (at least) included on a required reading list for the general
exams. Case studies of organizations are most useful because they can expose
macro-level influences, micro-processes, and cultural influences external and
internal to the organization. These influences show up in what people say and
do. Getting access to corporations to study deviance has always been a problem,
which is why so often we are in the position of studying sensational cases after
some misconduct has been revealed to the public. Although we must keep in
mind what is unusual about sensational cases, they produce data—testimony
and documents from government investigations, historical archives—making
possible research thatwouldnot bepossible otherwise.Our initial understanding
of white-collar offending, based on Sutherland, was restricted to corporations.
Then Ermann and Lundman expanded the scope of investigation to include gov-
ernmental deviance. However, the reality of organizational offending is much
more broad than these two possibilities. Small businesses, without complex
structures and highly skilled lawyers, also offend and may be more accessible.
Moreover, cases of organizational deviance and misconduct can be found in ed-
ucation institutions, themilitary, hospitals, churches, and prisons. Social control
agents also can be organizational offenders and should be studied. These too,
should be subject to investigation to advance our understanding of the causes
of organizational offenses.46

Even when case studies of organizations do not provide data at three levels of
analysis, or when case studies are neither desirable nor possible, research can
take into account the macro– meso–micro-connection by incorporating relevant
work by others. Other specializations in sociology offer resources in conceptual
tools and research findings that fill in gaps in data about institutional conditions:
network analysis, economic sociology, industrial relations, and the non-profit
sector. To explain micro-processes affecting decision-making in white-collar
offending, cultural anthropology, cognitive psychology, and organization the-
ory offer numerous decision-making models that focus on social circumstances
and can be tested against rational choice models. Another productive direction
that research could take is cross-cultural comparison that targets differences
in economic systems, institutional, organizational, and cultural context of of-
fenses. Not only could this strategy be helpful in understanding differences in
social causes, but also our discovery of these differences has important im-
plications for global social control. In order to deal with the new problems
of white-collar offending in the 21st century and provide data for improved
strategies for regulation, we must have a better understanding of how macro-,
meso, andmicro-level forces combine to cause these socially harmful and costly
incidents.
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2
Understanding Corporate
Lawbreaking: From Profit

Seeking to Law Finding
Peter Cleary Yeager

At least since Sutherland’s pathbreaking publication in 1949,1 American social
science has had to conjure with the phenomena of “white-collar crime.” If
not quite reluctantly, it did so only haltingly in the quarter century following
Sutherland’s strong lead. Subsequent work was impeded by a combination of
political disinterest in (even disdain for) the topic, the consequent lack of federal
agency funds for research on it, and the focus of criminologists’ work on rapidly
rising rates of street crime in the United States.2

But following the social and political unrest associated especially with the
Vietnam War in the 1960s and the Watergate scandal in the 1970s, research in-
terest in white-collar crime took firmer root, and a variety of projects were
launched. In contrast to the earlier years after Sutherland wrote—when a
dominant cultural conservatism found itself married to the often visceral anti-
Communism associated with the Cold War—the social disruptions and political
mischief of this later period dislodged public trust in the nation’s leading in-
stitutions of government and the economy, now seen as intertwined in deviant
activities.3 One result of this erosion of institutional legitimacy was the first-
ever federal funding for large-scale studies of white-collar crime. The research
arm of the U.S. Department of Justice financed three major research programs
in the latter half of the 1970s, one each at the universities of Minnesota and
Wisconsin, and at Yale University.

One of these, the Wisconsin project, explicitly followed Sutherland’s lead
in its effort to discover and explain patterns of lawbreaking by the largest
American corporations.4 While his study had focused on a sample of 70 of the
largest companies of the period, theWisconsin researchers compiled the records
of violation of federal laws for the nation’s 500 largest industrial corporations
as listed in the annual Fortune 500 in the mid-1970s. This compilation remains
the only such database of its size and breadth ever constructed.5

In the quarter century since the Wisconsin results were published, there has
emerged a significant body of research on the wrongs done in and on behalf of
American corporations. Despite a retreat in federal funding for such work, the
last 25 years constitute history’s longest sustained period of research on this
topic. While still small in comparison to studies of conventional crimes, this
body of research on deviancy in American companies far exceeds that done
regarding any other nation’s corporate businesses.

25



26 Peter Cleary Yeager

There ismuch to learn from the findings that have accumulated over thismore
recent 25 year period. My purpose in this essay is to highlight key findings and
to sketch the explanatory portrait of corporate lawbreaking that they indicate.
Where findings are more suggestive than definitive, I shall offer arguments
more as hypotheses than as firmly rooted in evidence. As a related aim, the
essay also will identify key gaps in knowledge and understanding, gaps that
future research should one day fill.6

In what follows I shall first raise a few introductory analytic issues. Then I
shall take up somekey explanatory factors as suggested by the research literature
on corporate offending, examining in turn the matter of profit seeking, the
dynamics of corporate decision making and their institutional sources, and the
role of law in lawbreaking.

Matters of Method

Before proceeding, severalmethodological points are in order. First is thematter
of definition. The essay’s focus on corporate lawbreaking distinguishes itself in
a number of ways from Sutherland’s fraught term of art “white-collar crime.”7

He had defined the concept as the crimes committed by “respectable persons”
in the course of their legitimate occupations, by which he generally meant the
offenses of middle- and upper-class professionals, whether committed only
for personal gain or to meet organizational goals.8 My interest is specifically
in lawbreaking committed by corporate personnel for the purpose of meeting
the goals of their private sector economic organizations. These personnel are
often persons of the middle and upper classes, but they may also be blue-collar
workers on the shop floor and pink-collar workers on corporate administrative
staffs.

The other difference from Sutherland’s usage lies in my preference for the
term “lawbreaking” over “crime.” Here the reason is practical rather than an-
alytical. Sutherland had included in the category of “white-collar crime” al-
most all law violations, whether they were handled under the procedures of
criminal, civil, or administrative law. He did so in part on the basis of the ar-
guments that the government’s choice of procedures registered the influence
of elites rather than substantive legal differences and that the offenses could
ultimately bring criminal penalties if violators persisted in their misconduct.9

While these arguments were reasonable, his word choice created more heat than
light. Rather than concentrating on the social dynamics that arguably underlie
lawbreaking in and by corporations, many scholars have been distracted by the
debate over the correctness of his categorization. Ironically, Sutherland’s argu-
ment regarding political influence helped to politicize the analysis of corporate
lawbreaking.10

In highlighting “lawbreaking” rather than “crime” I am seeking more neu-
tral ground. My interest is in the explanation of any lawbreaking committed in
the pursuit of corporate goals, no matter under which legal regimen the state
seeks remedies. In this I agree completely with Sutherland’s research focus.
Indeed, research since he wrote suggests that there is no essential behavioral
or legal difference between crimes as formally defined and other lawbreak-
ing in pursuit of corporate purposes.11 Regardless of what we call it, there-
fore, this category of lawbreaking should lend itself to focused social science
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theorizing, and this is best done without distracting disputes about language and
ideology.12

The second methodological issue involves the matter of measurement. While
crime statistics imperfectly tabulate crime of all types, estimates of the volume
and rates of corporate lawbreaking are arguably among the least precise. A
number of systemic factors contribute to this result, including the complexity
of many corporate offenses that hides them from both regulators and victims
and conceptual difficulties in determining how to calculate rates when viola-
tions occur over days and months and represent the work of many corporate
hands.13 Another major complication arises from the fact that the official data
on corporations’ lawbreaking register not only illegal behavior in firms, but also
the priorities and capacities of regulatory officials, which are often politically
shaped.14 Explanations of offending based on such data therefore necessarily re-
main tentative at best. Confidence increases in such explanations when they are
corroborated by research findings distributed over both time and investigative
methods, both qualitative and quantitative.

Finally, just as crime has long frustrated the criminological pursuit of a grand
theory of all lawbreaking,15 it is not unlikely that different types of corporate
offending will require varying explanations, or at least varying emphases on
general causal factors. For example, it may be that the constellation of factors
that contribute to antitrust violations by corporations may differ from that which
influences discrimination against demographic categories of workers. In what
follows below I will not attend closely to this potential variation. In part, this is
because research has not yet taken us far enough to identify such variation with
adequate confidence; in part it is because space limitations prevent adequate
discussion of the possibilities, speculative as they are. Instead, I shall focus
more on factors that are arguably generalizable, at least across many types of
corporate lawbreaking. Future research will, one hopes, establish the accuracy
of today’s theoretical estimations.

Causes and Conditions of Corporate Lawbreaking

Given the mammoth size and multinational scope of operations of large U.S.
corporations, it is likely that all of them violate federal or state laws from time
to time. In principle, this could simply be due to the odds involved when a
company’s tens or hundreds of thousands of employees face dozens of major
laws and thousands of associated regulations. The larger the company, the more
difficult become internal communications and controls, which can increase both
propensities and opportunities for lawbreaking. A large firm that is consistently
compliant with all legal requirements is little more likely than a crime-free city.

Indeed, the Wisconsin research in the 1970s found that the largest of the
sample of large industrial corporations were the most frequent violators of
federal laws overall. The corporations’ records of infractions correlated strongly
with firm size.16 Similar results have been found more recently in research on
various types of corporate lawbreaking,17 on antitrust offenses,18 and on toxic
emissions by chemical plants.19

However, the Wisconsin research also showed that the largest of its sample
of big companies had no more violations of federal law per unit size of the firm
than did the smaller companies; that is, relative to their sizes, the corporations
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violated laws at about the same rate, suggesting that perhaps larger companies
offend more only because they do more business that is regulated, and hence
more can go wrong.

But it is important to note as well that the relation between size of com-
pany and lawbreaking may vary according to other key factors, such as the
relationship between specific industries or technologies and the specific reg-
ulatory laws in question. For example, with a sample of both large and small
industrial corporations I found that company size was not related to firms’ vi-
olations of pollution limits under the federal Clean Water Act but that larger
firms violated government-imposed schedules for installing pollution control
equipment less often than did smaller companies.20 On the other hand, Grant
and his colleagues21 found that large chemical plants emitted toxic pollutants
at higher rates than did smaller plants.

Like theWisconsin research, these studies suggest therefore that tendencies to
break laws vary systematically. Indeed, fromSutherland’s foundational research
in the 1940s onward it has been apparent that such offenses are not randomly
distributed across the universe of companies. Instead, patterns of lawbreaking
emerge consistently in research, patterns that distinguish seriously recidivist
corporations from more law-abiding firms and patterns that distinguish offenses
and violating firms by type and timing. It is these patterns that require both
explanation and sustained policy responses.

Going into our research in the 1970s, Clinard and I made the assumption
that large corporations differed in their propensities to violate federal laws; we
did not assume that all firms broke whatever laws executives and managers
figured they could evade without risk, and our findings bore this out. There was
considerable variation between companies in the extent of their lawbreaking,
with 40 percent not having been charged with any violations of federal law
during the two year period we examined.22

On the basis of the few earlier, smaller-scale studies available, we had for-
mulated a number of hypotheses about factors that might differentiate between
corporations with higher and lower rates of offending. These hypotheses had
to do with variation in firms’ financial performances, in their organizational
structures, and in their cultures. By the completion of our research in 1979, we
had sharper focus on both causal patterns and unanswered questions.

Today, social science has a fuller view of the features of organizational life
that promote lawbreaking in large companies. These include a more complex
view of motivation than that simply entailed in profit seeking, and they involve
an understanding of corporate life as comprising both structures and processes.
They also include an appreciation of the role of law—of social control itself—
as a potential enabler of corporate wrongdoing. Much has been accomplished
over the past quarter century; much remains to be accomplished.23

Business Rationality and Legal Compliance

Research on corporate lawbreaking typically proceeds with the assumption that
corporations are the preeminent rational form of human organization; that is,
congruent with common sense it begins with the assumption that violations of
federal law are motivated by the rational pursuit of profit. But because com-
panies often comply with law, researchers have commonly hypothesized that
corporate executives and managers are more likely to break laws when they
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are experiencing financial strain in their businesses and are less likely to do so
when the corporate financial results are strong.

Unfortunately,measurement difficulties have limited efforts to detect connec-
tions between financial performance and lawbreaking by large corporations.24

Nonetheless, although necessarily tentative, the empirical support for this ar-
gument has consistently proven to be modest, at best. The Wisconsin analyses
discovered a tendency, but only a small one, for companies infinancially strained
industries to violate laws more often than those in better-performing industries.
In other words, financial performance did not much distinguish between firms
more or less likely to break laws.25 Similarly, modest-to-null findings have
since been reported by Simpson for corporate antitrust violations, by Gray and
Shadbegian for air pollution violations in the pulp and paper mill industry, and
by Keane in a reanalysis of the Wisconsin data using additional measures of
financial performance and different statistical techniques.26

Further complicating the picture were some results that suggested the op-
posite conclusion. The Wisconsin study discovered evidence that companies
experiencing improving profit trends were somewhat more likely to violate
federal environmental laws than those with poorer results and that corporations
experiencing greater rates of growth were more likely to violate product qual-
ity and safety laws.27 Similarly, a later study found that while companies in
industries experiencing financial strain were more likely to violate federal laws
than were firms in industries doing moderately well economically, companies
operating in the financially strongest industries were most likely to break the
law.28

Some clues to this complex pattern of research findings may be found in
Simpson’s investigation antitrust offenses committed between 1927 and 1981
by a sample of 52American corporations.29 She discovered that firmsweremore
likely to commit this type of violation when the economy was experiencing re-
cession as well as when their industries were in financial difficulty, regardless of
the firms’ own levels of profitability.30 She also found that economic strain was
related only to firms’ commission of serious antitrust offenses, such as preda-
tory pricing or price-fixing conspiracies to eliminate competition. For relatively
less serious offenses, such as false advertising or warranty violations, offenses
that do not so directly and immediately assault competition in the marketplace,
economic strain appears to play no part in the decision to break the law. Finally,
her research also found that corporate antitrust violations occurred, or, at least,
were detected, more frequently during Republican presidential administrations
than during Democratic administrations.31

Collectively, these results suggest two important provisional conclusions and
hypotheses for future research. First, broad economic and political conditions
may be more relevant to rates of corporate lawbreaking than are firms’ as-
sessments of their own immediate financial circumstances. Regardless of past
performance or current profitability, company personnel may make decisions
about legal compliance based on their forecasts of future economic conditions
in their industries and in the economy as a whole. They may also make these
decisions with an eye toward their risks of prosecution for offenses, risks that
are shaped by political forces. As Simpson points out, it appears that firms
may consider Republican administrations less likely to enforce antitrust laws
aggressively, a perception that raises the attraction of lawbreaking options that
will improve the bottom line.32
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Second, they suggest that companies’ value or ethical systems—their cor-
porate cultures—largely determine whether large corporations are inclined to
break laws. These cultures may promote (or inhibit) lawbreaking regardless of
whether companies are doingwell financially and regardless of future prospects.
Moreover, all corporate cultures, even those that are generally beneficent, may
specify conditions under which laws may be broken as well as which laws may
be broken under such conditions.

For example, there is evidence that—other things held equal—corporations
are more inclined to break laws that govern the broader social consequences
of business than they are to break laws designed to protect the competitive
markets on which the companies’ very existence depends. Clinard and Yeager
found that large corporations much more often violated environmental pro-
tection, product quality and safety, and worker protection laws than they did
antitrust and securities laws. This suggests that corporate executives and man-
agers grant greater legitimacy to lawsprotectingmarkets than to those protecting
values more remote from the core rules of competition that safeguard capital-
ist systems. This conclusion is also suggested by their findings that corpora-
tions with better profit results more often violated environmental laws and that
those with greater growth rates more often violated product quality and safety
rules.33

It is further suggested by Simpson’s later finding that economic strain is
associated with serious antitrust offenses, while such strain is unrelated to less
serious breaches in this area of law,34 and by Lane’s much earlier finding that
companies’ economic decline was associated with unfair competitive practices
but notwith violations of labor relations law.35 In sum,where legal requirements
are considered less legitimate, less morally binding, no special motivation—
such as financial troubles—maybe required to justify lawbreaking in companies
that are always looking to improve their bottom lines.36

This sense of law’s legitimacy is reinforcedwhen government punishes viola-
tions of market-protection rules much more aggressively than it does violations
of other rules, as our research also demonstrated. The Wisconsin study found
that while criminal sanctions were infrequently used for corporate offenses gen-
erally, they were applied to more than one-fifth of the trade (anticompetition)
violations and to about 14 percent of violations of financial regulations but to
less than 1 percent each of cases involving environmental, product quality, and
safety and labor laws. In these latter three areas of offending, typically, lenient
administrative sanctions accounted for from 78 percent to 96 percent of the
legal responses.37

These possibilities therefore suggest the importance of separating law’s po-
tentially dual effects on corporate behavior: that of deterring noncompliance
via fear of sanctions from that which brings compliance through shaping the
normative views of corporate personnel. I shall return to this matter below.

Since the Wisconsin research in the late 1970s, there has been a series of
costly corporate “crime waves” in the financial services sector of the U.S.
economy, beginningwith the savings and loan crisis in the 1980s and continuing
in recent yearswithwidespread lawbreaking in accounting practices, investment
banking, mutual funds, and the insurance industry. With this sustained assault
on investors’ confidence, to say nothing of their personal savings, corporations
have undermined the trust onwhich financialmarkets—and hence the economic
system—depend.
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But rather than contradicting earlier findings regarding the prevalence of dif-
ferent forms of corporate lawbreaking, these destructive crises tend to support
them. In particular, they suggest that when law drops its regulatory guard,38

a competitive business culture can promote even the eating of its own seed
corn, the legitimacy of markets.39 At the same time, although systematic stud-
ies are lacking, it is possible that broad patterns of deregulation in the areas
of health, safety, and environmental controls since the 1980s have also spurred
rates of offending, at least among some industries, types of firm, and difficult
market conditions. This is further suggested in recent research on environ-
mental law. On the basis of interviews with business officials in charge of
compliance with U.S. environmental laws in two industries, Gunningham and
his colleagues reported that “many acknowledged that in the absence of reg-
ulation, it is questionable whether many firms’ current good intentions would
continue indefinitely to maintain good environmental practice throughout the
industry.”40 These possibilities establish a promising agenda for future research
on trends in both corporate law violation and enforcement in the various regu-
latory arenas.

Corporations, Culture, and Choice

The research reviewed above suggests the limitations of the classical rational
choice model of business behavior. In the aggregate the research shows little
support for the hypothesis that profit strain produces significantly higher rates
of offending by U.S. companies, as one would expect under the model. Lim-
itations of this model are also suggested by research on the deterrent effects
of legal sanctions on corporate misconduct. This body of deterrence research
indicates generally either that the law has at best modest impacts on business
compliance decisions or that law’s effects operate more forcefully through its
indirect influence on cultural andmanagerial norms than through its direct effect
via fear of legal punishment.41

But corporations in markets are surely rational entities, and profit seeking is
their raison d’être.ˆ One reasonable interpretation of the profit-strain findings
is therefore that American companies’ legal violations are generally motivated
by their pursuit of profit, no matter how well they have done lately or even what
their forecasts of future markets tell them.42 On the other hand, no legitimate
corporation regularly breaks the law, and many appear to do so infrequently, if
at all.43 The accumulated research has also documented systematic variation in
violation records across types of firm, regulatory regimes, and types of offenses,
size of companies, market structures, and so on.44

Explanations of corporate lawbreaking must therefore consider the potential
causal action of such factors in combination with companies’ fundamental eco-
nomic purposes. The key observation to make here is as important as it should
be obvious: These factors do not operate on their own. Instead, they work what-
ever effects they may have through the perceptions and behaviors of corporate
personnel. Among other things, this suggests the importance of the analysis of
corporate cultures to the understanding of lawbreaking in business. Happily,
while there has been a substantial body of quantitative and macrosociological
research aimed at discovering and conjecturing about such structural factors
as markets, organizational size, and regulatory regimes, rather more recently,
there has developed as well a body of qualitative and microsociological research
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aiming to understand the role of culture, social process, and choice in corporate
lawbreaking.45

This research stream has highlighted a number of features that characterize
much corporate lawbreaking. First, these offenses are not only reasonably com-
mon, but they are also mundane; that is, they typically occur as part of routine
operations and reflect the customary patterns of thought in corporate work en-
vironments. They do not represent radical departures from standard operating
procedures. Second, these offenses are typically the result of corporate execu-
tives’ and managers’ intentional decisions. Decisions that break laws, whether
taken individually or collectively inwork environments, are generally conscious
and motivated behaviors that reflect persons’ essentially moral assessments of
their obligations and goals.46 This means, for example, that executives and man-
agers may break laws either because they judge the reaching of corporate goals
as morally trumping legal requirements, at least in some situations, or because
they simply regard legal requirements as morally insignificant.

Of course, executives’ and managers’ self-interests are key to these decisions
as well. Considerations of self-interest here run a continuum from fear of failure
and losing one’s job through pursuing promotions and bonuses to the exercise
of sheer greed. But—and this is the third point—cases of simple greed aside,
persons’ interests are socially constructed in their work environments. Through
their experiences at work, executives and managers learn not only corporate
purposes, strategies, and goals, they learn much else as well. In particular,
their preferences—andmoral evaluations—regarding both corporatemeans and
ends are shaped by their socialization into corporate cultures. Here individual
self-interest merges with corporate purposes, especially as the pursuit of these
purposes is shaped by systems of incentives and rewards for individual and
group performance.

Christopher Stone suggested 30 years ago how complex corporate organi-
zations, with their hierarchies, fine divisions of labor, and blocked commu-
nication channels, segment and dim managers’ senses of moral responsibil-
ity for wrongdoing.47 The more recent qualitative research has demonstrated
that in the process of learning to pursue the legitimate goals of companies—
profits, growth, innovation—corporate personnel also absorb subtler messages,
messages regarding the relative moral importance attached to competing goals
(e.g., profitability and environmental safety) and to the often-perceived conflict
between legitimate means and desirable business results. This research has es-
tablished that these messages can form cognitive maps that govern managers’
moral assessments of their choices such that they may not recognize anything
wrong, even if their choices violate law.48

This is illustrated in the account of the former recall coordinator who failed to
push adequately for the recall of the Ford Motor Company’s Pinto automobile
after its dangerous tendency to explode on rear-end impacts had been demon-
strated. He argued that “cognitive scripts” to which corporate managers are
socialized systematically orient decision makers to some sorts of information
and interpretations, while screening out other sorts. He writes that

the unexplored ethical issue for me is the arguably prevalent case where organizational
representatives are not aware that they are dealing with a problem that might have ethical
overtones. If the case involves a familiar class of problems or issues, it is likely to be
handled via existing cognitive structures or scripts—scripts that typically include no
ethical component in their cognitive content.49



Chapter 2 Understanding Corporate Lawbreaking 33

As Diane Vaughan concludes from her close examination of the 1996 Chal-
lenger launch decision at NASA that cost the lives of all the astronauts aboard,
“rather than acting illegally, then invoking techniques of neutralization to mini-
mize their experience of guilt and culpability, many offenders may never define
their behavior as wrong in the first place.”50

Another, arguably more common dynamic finds corporate personnel experi-
encing dilemmas in which law violation is one recognized option in the choice
about how to best meet corporate goals. Even here, the decision makers may
learn to justify any legal and other ethical transgressions on what they find to be
a moral basis. This was one of the conclusions from research based on extensive
interviews that colleagues and I conducted in two large American companies,
a high technology manufacturer and a financial services firm.51

For example, a middle manager reported that, under pressure from his superi-
ors, he falsified the profits of the company by millions of dollars in a manner that
violated standard accounting practices and U.S. law. A second manager in the
same company reported a separate incident of a similar accounting maneuver to
inflate profits. (Neither act came to the attention of legal authorities.) While the
first manager struggled with the wrongfulness of this decision, ultimately, he
came to justify it in terms of other legitimate aims and needs, including moral
ones. Here he speaks of these, making reference to his boss, who had pressured
him to inflate the profit statement:

What he did was not unethical. It just . . . u m. . . well, he knew exactly what he was doing.
It’s not that he did it out of ignorance or anything. What he did was not unethical. What
he did was he made the best of a bad situation without having to sacrifice the company’s
progress. If we couldn’t have gotten the [profits increased this way], I don’t know how
we would have gotten the money. We might have had to cut back on some things we
didn’t want to sacrifice, like our marketing budget, or on people. You know, I mean the
alternatives to [the decision] were probably a lot uglier.52

The normalization of such behavior is indicated not only in its apparently
routine appearance in this company—one, by the way, with a good corporate
reputation—but also by its justification in essentially moral terms, including the
financial health of a valuable business that serves important societal interests.
Especially noteworthy is the reference to the unpleasant alternative of laying
off employees to increase profits (by cutting costs), a move many American
companies have made via either downsizing the firm or transferring work to
overseas locations. Here the potential victimization of real people—colleagues
and subordinates—by firing them stands in sharp psychological contrast to
breaking faith with something as abstract as financial markets with their insti-
tutional investors. In a very real sense these managers perceived the choice to
falsify the financial statements as involving no harm nearly so substantial as
hurting loyal employees, if any at all.Where corporate violations involve “only”
impersonal markets, therefore, the law may find less support in managers’ own
moral inhibitions, much as Geis’s price fixers also demonstrated.53 As I have
indicated elsewhere, such “demoralization” of offenses may also characterize
some types of pollution offense, with an assist from law (see below).54

These fundamentally moral characterizations of offenses appear to be con-
ditioned by structural and cultural factors, both inside firms and in firms’ social
environments. In both companies we studied, for example, managers routinely
reported that ethical dilemmas were indiscussable with their superiors. Instead
of consultation that may have resolved dilemmas more ethically (and legally,
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where the law was involved), and despite formal norms of open communica-
tion (especially emphasized in the high technology company), the managers
said that they were expected by their bosses to solve problems on their own.
This was generally attributed to the view that what successful managers do—
and what they are rewarded for doing—is solving problems. One consequence,
of course, is that such tensions, as between profit making and legal and ethical
requirements, may not be publicly addressed and resolved, hence reproducing
them in the company’s culture or subcultures.

It is noteworthy that “indiscussibility” appeared to be more salient in the
high technology company with the flatter, decentralized managerial hierarchy
than in the steeper, more traditional and centralized corporate hierarchy of the
financial services firm. In addition to this finding’s counterintuitive interest, it
also suggests the interaction of cultural and structural features in firms as they
condition the likelihood of lawbreaking.

Moreover, the characterization of the behavior as acceptable is furthered in
this example by the approval of outside institutional authorities:The company’s
auditors, a large accounting firm, had endorsed the specific falsification, as it
had also done with at least one other major corporate client. We see just this
pattern of formal authorization in the roles played by investment banks, lawyers,
and accounting firms in the large recent cases of illegal financial practices, as
in the facilitation of Enron’s crimes by its outside auditor, the now dissolved
Arthur Andersen company.

Similar financial frauds have spanned the globe in recent years. For example,
the Italian multinational corporation Parmalat has been embroiled in a major
financial fraud scandal that involved numerous Italian and international banks
and charges that the company’s auditors—the major firm Deloitte & Touche—
had helped to hide the firm’s true financial picture from investors. The company
was declared bankrupt in 2003, and thousands of small Italian investors were
reported to have lost their savings when Parmalat’s bonds proved worthless.
Not surprisingly, given the similarities to the United States’s paradigm case, the
scandal came to be known as “Europe’s Enron.”55

From such evidence it is clear that the understanding of corporate misconduct
requires consideration and integration of levels of analysis from the individual to
the institutional.56 Indeed, cumulatively, the research on corporate lawbreaking
strongly suggests that the basic material from which managers’ ethical views
are constructed is found not only in deviant corporate or industry subcultures,
although it is transformed there into fuel for chronic lawbreaking. Instead,much
as Sykes and Matza long ago suggested regarding commonly used justifications
for conventional crimes,57 thismaterial is located in our basic social institutions,
especially in the economy and law and in the wider culture that reflects and
sustains them.

The result is that corporate lawbreaking is endemic in our conventional social
arrangements. What distinguishes infrequent from chronic corporate offenders
is the absence—or presence—of a corporate culture that routinely privileges
financial success over all else and discounts the moral weight of law. To a
substantial degree, such a culture is likely to be conditioned by a combination
of factors, from the personality of corporate leaders, to the characteristics of
the markets in which firms compete, to the vigilance of law enforcers.

To see something of the interacting connections between such factors, con-
sider the following proposed explanation for the financial scandals that have
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roiled American and world markets in recent years. The strong privileging of
economic success over other social values uniquely characterizes American
society as against other industrial capitalist nations.58 This hierarchy of social
values is visible in our institutional relations, in which the values and require-
ments of the economy supercede those of other institutions, such as education,
the family, and communities. The animating values of these latter institutions
are subordinated to those of the economy, and action within them is increasingly
directed toward market requirements.59

This imbalance in American social values has been accompanied over the
last several decades by the rise to prominence of finance capitalism in the
direction of American industry.60 Associated with key changes in markets and
law, this developmentwas, by the latter decades of the 20th century, increasingly
focusing corporate management’s attention on short-term financial gains, often
at the expense of other considerations, including legal requirements. Finance
capitalism emphasizes the pursuit of corporate growth and profitability through
the acquisition of profitable assets—other firms—rather than through product
innovation and other traditional modes of market competition.

This latter period also saw the growth of institutional investors as millions
of American employees increasingly sought to build their retirement nest eggs
through regular purchases of corporate stock, typically as sold and managed by
mutual fund firms. The concerns of these investors and their mutual fund com-
panies to see regular growth in stock values pressured the corporate orientation
toward the achievement of short-term (quarterly) increases in stock prices. This
orientation placed an even higher premiumon the creativemanagement by firms
of their financial assets and accounting systems. The effective management of
shareholder value became the touchstone of corporate success.

The consequence of these changes for corporate organization was the rise to
prominence of chief executive officers (CEOs) with financial backgrounds—
displacing those with backgrounds in sales, marketing, or manufacturing—
along with the development of a new role in corporate leadership, the chief
financial officer (CFO).61 Recent decades have also seen the increased hiring
of cadres of business school graduates professionally trained in the virtues of
financial creativity and bottom-line achievement.62

This historic shift in the leadership structures and professional orientation of
corporations is fateful for both rates and types of corporate lawbreaking. In his
interview-based research with a sample of retired corporate middle managers,
Clinard discovered an early indicator of such consequences.63 These former
managers reported that illegal and unethical acts in corporations were linked
to the moral climate established by top management, and significantly, they
viewed corporate leaders with engineering backgrounds as being more likely to
establish positive ethical climates than were those with financial backgrounds,
who they saw as focused on bottom-line results rather than on such factors as
product quality.

In the increasingly turbulent world economy of the late 20th century, char-
acterized by large-scale corporate restructuring (e.g., downsizing employees,
outsourcing jobs to other nations, mergers, and acquisitions) to maintain com-
petitiveness, the commitment to financial management deepened. In the bal-
looning stock market of the 1990s, many industries featured the recruitment of
leadership from among a growing number of financially expert, highly mobile
reorganization specialists with more compelling ties to stock markets and share
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prices than to firms’ reputations for socially responsible behaviors, or to the
communities they inhabited. This process was joined to the growing use of
stock options in top management’s pay and incentive packages, more firmly
connecting management decisions to short-term financial results that boosted
the price of their corporate stocks.64 Together, these developments put a pre-
mium on creative accounting and financial management, and they did so in
a laissez-faire regulatory climate, in which the federal government and ma-
jor accounting firms had taken a hands-off approach to corporate governance.
When the stock market bubble burst in 2001, it laid bare the great extent to
which corporate management—especially in the telecommunications and en-
ergy industries—had engaged inmassive financial frauds to prop up stock prices
and the incomes of executives.

Finally, not onlywas the victimization from these large-scale frauds diffuse—
spread over individuals and institutional investors the world over—it was also
abstract in the sense that corporate officials, dealing over long distances with
intangible investment vehicles and absentee consumers rather than with local
customers purchasing tangible products, could not easily perceive real victims
and moral harm. These characteristics of the market facilitated the crimes by
reducing the role of conscience in them.

Prior to being pushed off the front pages and network television news by
the American-led invasion of Iraq, these cases of fraud had commanded the
attention of the nation, all the more as so many citizens were deeply victimized
by them. But long before their public unmasking at the turn of the century, U.S.
businesses had not only initiated such illegal practices, but they appear also to
have normalized them—as indicated in the interviews discussed above—setting
the stage for the ever greater frauds that later developed.65

Law and Lawbreaking

While the potential for lawbreaking is built into the structures and processes of
all large corporations, we can expect to see differences in the rates and distri-
bution of offenses over time, industries, and legal requirements. Importantly,
the law does not stand only on the punishment side of the equation for explain-
ing corporate wrongdoing; its role as a source of moral evaluation is central.
This role is shaped by dynamic connections between legal action and corporate
behavior.

As the discussion above suggests, corporate violations will increase when the
enforcement of law retracts, other things held constant (such as strain and un-
certainty in the economic climate of firms). As noted earlier, the law’s deterrent
effects on corporate conduct are generally modest at best. But the relative le-
niency or severity of enforcement is not the only legal characteristic that shapes
compliance with law. Legal process and legal legitimacy also play important
roles in conditioning the likelihood that corporate offenses will occur. The issue
is the extent to which law either reinforces or undermines its own moral author-
ity in the minds of corporate decision makers. When the moral force of law is
reduced, managers and executives will find the prospect of legal violations less
ethically troubling and hence more available as options.

Research on regulatory law finds that laws regulating corporate behavior
generally lose some of their moral authority as they move from the typically
well-publicized and often passionate moral arguments on the legislative stage
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to the mundane, technical, and obscure procedures of converting legal mandates
into enforceable rules in the regulatory bureaucracies of government, and even
onto enforcement in the field.66 This is especially likely to occur in areas of
law that are inherently technical and/or that seek to address aspects of corpora-
tions’ internal processes, such as their production systems, research protocols,
and management procedures. This is because the U.S. Government is reluctant
to intrude into the prerogatives of management in private sector businesses.
As a result, the government is unusually dependent on industry cooperation to
provide information and ideas necessary for formulating and enforcing regula-
tions.

Furthermore, to justify regulations, government agencies rely on cost-benefit
analyses that favor business in two respects. First, the costs of regulations to
businesses are typically more easily and precisely determined than are the pro-
posed rules’ wider social benefits, so the latter will be underassessed relative
to the former. Second, the application of this formally neutral and highly tech-
nical analytic tool tends naturally to enhance a cultural perception, especially
among businesspersons, that legally prohibited commercial conduct is morally
ambivalent rather than clearly wrongful.

In research on the legal regulation of industrial water pollution I found these
factors at play in the federal Environmental Protection Agency’s (EPA) im-
plementation of the Clean Water Act.67 In the decades-long process of trans-
lating this ambitious statute into hundreds of specific regulations to control
the industrial discharge of countless numbers of pollutants, the public inter-
est voices for clean water were marginalized in the highly technical dialogue
that was dominated by industry and government participants. Lacking both the
financial and technical resources required for these deliberations, clean water
advocates were typically unable to participate in the wide range of regula-
tory hearings and procedures that, in the end, produced environmental law.
The results were regulations less stringent than had originally been anticipated,
often less stringent yet for large companies that could most effectively par-
ticipate in these deliberations. Moreover, countless water pollution violations
went unpunished while industrial firms appealed the rules to the EPA and to
the courts.

Lynxwiler and his colleagues discovered a related process in their study of
enforcement discretion in the federal Office of Surface Mining Reclamation and
Enforcement.68 They found that, other things equal, larger mining companies’
offenses were seen by inspectors as less serious, and were fined less, than
were those of small firms. This was due, the investigators explained, to field
inspectors finding larger firms to be more cooperative—and smaller firms less
so—importantly because larger companies had the professional resources and
expertise with which to engage the inspectors in discussions of their facilities’
violations, discussions that characterized offenses more as technical rather than
moral matters. Without such resources, smaller companies were more often
seen by inspectors both as more recalcitrant and less technically able to comply
with law.

It is reasonable to assume that such regulatory and enforcement processes
both reflect and color corporate management’s moral assessment of the rules
and shape deterrent effects. Recent research on Occupational Safety and Health
Organization penalties, for example, suggests that they do not prevent future
injuries to workers in larger establishments.69
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Propositions such as these regarding the “technological neutralization” of
law are always ceteris paribus ones. But other things are never equal. Corporate
perceptions of and compliance with law, however technical, are also likely to
be shaped by economic factors and general cultural views of what constitutes
appropriate commercial behavior, among other factors. For example, when en-
vironmental values become deeply rooted in a society, companies may comply
more fully with environmental laws for reputational reasons and because of
the general socialization of managers as citizens who share in these values.
Law and law enforcement may serve largely to support such values and repu-
tational concerns in the minds of corporate personnel, rather than primarily as
classical deterrents to amoral calculators. Recent research by Gunningham and
his colleagues on perceptions of corporate facility managers in two industries
suggests this result, especially for larger, more sophisticated companies, while
deterrence was more salient to smaller enterprises.70

A related consideration arises with respect to the style of enforcement. Here I
have inmind specifically the contrast between adversarial and cooperative styles
of enforcement. John Braithwaite has argued most forcefully for the virtues of
the latter and the costs of the former.71 Among other things, he asserts that
cooperative enforcement—or restorative justice—would be more successful
at shaping positive moral values toward greater compliance among regulated
industries and argues that adversarial enforcement—which more often charac-
terizes enforcement in the United States—produces more resistance to law and
higher rates of noncompliance. In addition to some supportive evidence from
his own research on coal mine safety in the United States and nursing home
regulation in Australia, his general position has found support in comparative
research on nations’ successes in pollution control.72

Law also loses its efficacy when it acts capriciously or inconsistently. In these
situations, regulated companies will withhold legitimacy from the law’s com-
mands, and the only legal force that will compel their compliance is the prospect
of harsh punishment. As the government is reluctant to use such methods, espe-
cially against powerful multinational corporations that can readily move their
business activities to more “friendly” states, the loss of legal legitimacy can
promote lawbreaking.

This prospect is heightened when political winds blow government regu-
lation back and forth between periods of aggressive enforcement and those of
informal deregulationwhen legal controls are substantially reduced, as occurred
from the 1980s through the early years of the 21st century in such areas of reg-
ulation as banking, securities, and environmental protection. Recent support
for this process is found in interview-based research on compliance with U.S.
environmental law, in which the “respondents indicated that they would be far
less inclined to voluntary compliance if others were perceived to be ‘getting
away with it.”’73

Taken together, these ideas and findings suggest the value of future com-
parative research that examines corporate compliance with various regulatory
regimes over time, taking into account such additional factors as economic cli-
mates (munificent or not), market characteristics (levels of competition, product
characteristics, relations between producers and consumers), corporate struc-
tures and cultures, and political variables that reflect and reinforce societal
values and the distribution of power.
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Conclusion

Research on corporate lawbreaking conducted over the past 25 years has not
only dwarfed that done in the quarter century after Sutherland’s launching of
the field; it has also “dwarfed” it in sophistication and variation in research
methodologies and in contributions to our understanding of this important mat-
ter. In this essay I have sought to identify some of the most important findings
from this recent period of work, and I have highlighted what I see as some of
the more fruitful areas of future research.

Research in this area is not only analytically complicated, but it is also of-
ten challenging to mount. The reasons for this are well known to those who
have taken it on. They include government databases on compliance and en-
forcement that make some research questions difficult to answer, insufficient
government and foundation funding for research, proprietary data on some cor-
porate characteristics that are unavailable to researchers, and understandable
corporate resistance to having researchers on-site assessing their compliance
behaviors. Given such challenges, the body of research that has been compiled
since 1980 is all the more impressive. These challenges can render the rewards
of such work even richer.

In these remaining lines I would like only to suggest a couple of particular
areas of future research that should have high analytic payoffs. These areas are
not the only ones of high potential value, as I trust the essay will have indicated,
and certainly they are both complex and challenging types of studies to mount.
But they should prove to be well worth the effort.

One area worth considerably more investment is the study of corporate
cultures and decision-making processes from the viewpoints of those in-
volved in them. We need more intensive, retrospective case studies that com-
bine documentary analysis with interview data from participants, much like
Diane Vaughan’s excellent study of the disaster that befell the space shuttle
Challenger.74 We also need studies of corporate cultures and processes from
inside the companies. Such fieldwork could combine interviews and observa-
tions regarding corporate values, cultures and subcultures, and communication
and decision-making processes. As I’ve just noted, such studies face resistance
fromcorporate leaders, who characteristically prefer to shield suchmatters from
outsiders’ view. But carefully planned and presented to potential research sites,
such work is possible, and the potential payoff to knowledge—and ultimately,
to policy—is high indeed.75

Another promising line of investigation is the historical analysis of the con-
ditions under which industries were founded and in which they have evolved.
From Sutherland onward, investigators have identified variation in industry
cultures as a key to understanding differential rates of violation across in-
dustries. But we need more case studies, such as Norman Denzin on the
liquor industry,76 to better understand the nature and origins of cultures in
specific industries. We need to know how cultural orientations favoring ei-
ther compliance or breach may develop in industries. The relevant condi-
tions include economic, legal, political, technological, and ideological fac-
tors. In a world increasingly dominated by multinational corporations from
many countries, comparative cross-national work of this sort is increasingly
indicated.
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For example, the history of the oil industry in the United States suggests that
the conditions of its early establishment are important to understanding its long
record of violations of federal antitrust laws.77 This industry was established
and consolidated in a laissez-faire period prior to the passage of the Sherman
Antitrust Act in 1890, which in large part was a response to the consolidated
power of what came to be known as Big Oil. Thereafter, the record shows
an industry that maintained a privileged relationship to antitrust enforcement,
even in the face of suspect business dealings that appeared to clearly violate
the statute. The history suggests that this preferential treatment was connected
to the oil industry’s control of a vital national resource which required devel-
opment of foreign sources of crude oil and which therefore entailed key issues
in international relations. It is likely that this control and role in national and
international affairs has shaped the views of oil executives regarding the legal
legitimacy of antitrust law.

It would be worthwhile from both social scientific and policy perspectives to
generate comparative research on such histories. For example, one could then
usefully compare industrial histories, such as those of the oil and computer
hardware industries, to determine common and unique forces relating to com-
pliance with such laws, such as those governing markets and those governing
worker safety. Such work could be a hallmark of the next quarter century of
research on corporate lawbreaking.
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of corporate lawbreaking than those found in other advanced capitalist societies.
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59. Messner and Rosenfeld (2001). Thus, for example, education is valued principally
for its job- and career-preparation functions rather than for such civic-minded aims as
a well-informed, culturally sophisticated, and analytically minded citizenry. Com-
pared to business in other industrial democracies, American industry (as well as
law) displays a greater reluctance to foster family-friendly leave policies for em-
ployees with dependent children and parents and typically imposes the requirement
that corporate human resource policies—including those relating to management
ethics training and procedures—be justified as profitable activities. Meanwhile, U.S.
global corporations routinely move jobs to cheaper sources of overseas labor, often
leaving behind communities bereft of both jobs and a tax base adequate to support
education and other civic needs.

60. See Fligstein (1990) and Zorn (2004).
61. Zorn (2004); Fligstein (1990).
62. Jackall (1988: 82–84).
63. Clinard (1983).
64. The use of such incentives was originally prompted by the concern that top corpo-

rate executives were being compensated with very high salaries, even when their
companies were performing poorly in the marketplace. Tying their compensation
to corporate financial performance as registered in stock prices was thought to be
a positive solution that would both motivate high performance and reward it more
fairly. That these incentives are linked to the recent wave of accounting fraud in
major corporations is an ironic and unintended outcome of the original intentions.

65. SeeCalavita and Pontell (1991) for helpful additional discussion on the relationships
between finance capital and fraud and some limitations on the legal control of such
offenses.

66. On this theme, see, for example, Lynxwiler et al. (1983), Hawkins (1983, 1984),
Shover et al. (1986), and Yeager (1991, 1993).

67. Yeager (1991, 1993).
68. Lynxwiler et al. (1983).
69. Gray and Mendeloff (2002), as cited in Mendeloff and Gray (2005).
70. Gunningham et al. (2005); see also Thornton et al. (2005).
71. See especially Braithwaite (2002). For a critical appreciation of his arguments, see

Yeager (2004).
72. Verweij (2000).
73. Gunningham et al. (2005: 310). For another example in interview-based research,

in this case involving the federal Bank Secrecy Act, see Yeager (1995a).
74. Vaughan (1996).
75. For a discussion of the challenges of mounting such research, and an example of

surmounting them, see Yeager and Kram (1990). For some results of this research,
see Kram et al. (1989) and Yeager (1995a).

76. Denzin (1977).
77. See, for example, Clinard and Yeager (1980: 145–147) and references therein; see

also Coleman (1998: 47–53).
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3
Attributing Responsibility for
Organizational Wrongdoing
Matthew T. Lee and Jeannine A. Gailey

The economic, social, and human consequences of organizational wrongdo-
ing are enormous and well-documented.1 The 21st century began with almost
daily revelations about corporate and organizational misconduct, ranging from
widespread economic abuses at Enron and other Fortune 500 corporations to hu-
man rights violations by the U.S. military at Abu Ghraib prison. Most observers
agree that the costs of “crime in the suites” far outweigh those of “crime in
the streets.”2 But who, or what, is responsible for these harms? Should we blame
greedy or morally negligent individuals, referred to as “amoral calculators”?3

Organizational cultures, structures, and processes?4 Institutional logics and sys-
temic environmental forces that transcend a “focal organization”?5 Broader so-
cial norms and institutions, such as capitalism or “technical rationality”?6 Or
perhaps the very regulatory agencies charged with controlling organizational
wrongdoing create criminogenic environments and deserve blame for placing
organizations “beyond the law”?7 Because the state plays the inherently contra-
dictory dual role of both promoting and regulating business corporations, some
scholars have come to see corporate wrongdoing as arising from functional
interdependencies between corporations and the state, giving rise to the term
“state-corporate crime.”8 To what extent do different audiences (e.g., prosecu-
tors, scholars, laypersons) believe that such systemic causes absolve individuals
of legal or moral responsibility and under what conditions? The big question—
and judging by headlines in the daily news the one that contemporary society is
desperate for an answer to—is how can human and organizational behavior be
“both structurally caused and morally blameworthy.”9 And more importantly,
what can we do about it?

These questions implicate a range of socio-political issues that can be ex-
plored at multiple levels of analysis and that are important to consider in any
discussion of attribution of responsibility (AOR) for wrongdoing in organiza-
tions. But as we argue in this chapter, such attributions are first and foremost
a function of how the facts and laws in a given case are socially contested
and constructed, as well as the “bounded rationality”10 of audiences who pass
judgment on alleged wrongdoing. We first discuss the social construction of or-
ganizational wrongdoing, with special emphasis on the common scholarly and
popular presumption of amoral calculation and willful violations of law. Then
we develop a social contructionist, four-step, schematic model of attribution of
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responsibility for organizational wrongdoing that we hope will sensitize schol-
ars to its multistage and multidimensional nature. We also encourage future
researchers to draw on the insights of several disciplines in order to develop a
better understanding of the attribution process.

Before moving on, we need to clarify what we mean by “attribution,”
“responsibility,” and “organizational wrongdoing,” concepts that have been the
source of some confusion in the literature. An “attribution” concerns audience
perceptions of why an act occurred. The issue is not what forces “objectively”
generated a particular outcome, but rather what perceivers believe influenced
relevant actors at the time of the occurrence. As for “responsibility,” we view
this concept not as a dichotomy, but rather as falling along a burden-of-proof
continuum. Social responsibility is at the least restrictive end of the continuum,
with public disapproval being weakly or not at all tied to legal standards. At
the other end is criminal culpability, which requires guilt “beyond a reasonable
doubt,” as determined by legal procedures. Between these two extremes is the
civil justice system’s “preponderance of evidence” standard.11 Furthermore, as
discussed below, research indicates that responsibility is a multidimensional
construct comprised of multiple dimensions. Finally, we prefer the term “orga-
nizational wrongdoing” instead of “crime” or “deviance” because organizations
are frequently involved in acts that are not violations of extant criminal codes,
and therefore not technically “crimes,” but could still be considered by specific
audiences as blameworthy or morally reprehensible.12 “Deviance” is too broad
because thismay incorporate both positive and negative actions and outcomes.13

Furthermore, our chapter is not about occupational crime (e.g., embezzlement
for individual gain); instead, it addresses wrongdoing by individuals acting in
a formal capacity on behalf of an organization to further organizational, not
(exclusively) personal, interests.14 In some cases, it may be inappropriate to
reduce organizational actions to the “decisions” or behaviors of individuals, so
we also pay attention to supra-individual levels of analysis.15

The Social Construction of Organizational Wrongdoing

Lessons from the Pinto and Challenger Cases

The importance of attending to social constructionist issues is illustrated by
a consideration of a classic case of organizational wrongdoing: Ford Motor
Company’s production and marketing of the Pinto. Depicted by the media,
and later academics, as a dangerous “firetrap”16 and the product of greedy,
amoral calculation, recent revisionist analysis has revealed that organizational
and interorganizational actions with regard to the Pinto are more accurately
understood using the conceptual language of institutional logics and organiza-
tional networks.17 This raises a fundamental issue for responsibility attribution:
the social construction of facts (and laws) plays a pivotal role in who or what
will be blamed for untoward outcomes that occur in organizational contexts—a
stance which echoes Yeager’s18 critique of the “standard approach” to studying
“‘pure’ behavioral phenomena unconfounded by the form of law or the pro-
cesses of its enforcement.” If the Pinto case can be explained by the knowing and
purposeful wrongdoing of powerful individual decision-makers, then the fol-
lowing moral condemnation may be appropriate: “One wonders how long Ford
Motor Company would continue to market lethal cars were [top executives]



52 Matthew T. Lee and Jeannine A. Gailey

Henry Ford II and Lee Iacocca serving 20-year terms in Leavenworth for con-
sumer homicide.”19 Another example: a reporter for Fortune Magazine writing
an article on the “worst decisions of the last 75 years” asked the first author of
this chapter, “Did anyone end up fired over this? Was there internal upheaval?”
These questions were the product of the reporter’s application of the rational
choice model of organizational action, which views organizational outcomes as
the result of strategic decisions, and grounded in a firm belief in the social con-
struction of the Pinto as a deviant “firetrap.” The reporter stated that she wanted
to better understand “decisions at Ford that led to the Pinto fiasco” (emphasis
added).

Similarly, following the conventional wisdom on the Pinto case (grounded
in Dowie’s explanation) has led social scientists to explicitly affirm the amoral
calculation explanation:

Documents surfaced in the Ford Pinto case showing, in writing, Ford executives’
calculation of costs and benefits in a redesign decision that juxtaposed the cost of
redesign against the quantified loss of human life in accidents if the redesign were
not done. Lives had already been lost; nonetheless, production continued.20

But the conventional wisdom is not universally accepted. Writing shortly after
the appearance of a revisionist account of the case,21 this same author later
argued that “no amoral calculators were found” at Ford and that “institutionally
embedded unreflective action” was causally responsible for outcomes in the
Pinto case.22

The changing discourse on the Pinto case suggests that beliefs about respon-
sibility for wrongdoing derive from an interaction between how the facts of a
case are publicly constructed and the ideological filters through which the facts
are perceived. Although factual and legal ambiguity are ubiquitous features of
real-world events, claim-makers draw on a variety of cultural resources in the
unending activity to reduce complexity and construct unambiguous accounts
that resonate with audiences.23 If one subscribes to the “Nader paradigm of the
American state and society”24 (named after Ralph Nader, an influential con-
sumer advocate and recent presidential candidate), one might limit the search
for evidence of wrongdoing in the Pinto case to greedy and powerful individ-
uals, who operate in an amoral cultural landscape shaped by the inequalities
inherent in a capitalist economic system.25 Conversely, if one is trained as an
organizational sociologist, one might direct a disproportionate amount of atten-
tion to organizational influences on the behavior of Ford personnel.26 Allison
explains this unavoidable fact of life with a metaphor:

Conceptual models both fix the mesh nets that the analyst drags through the material
in order to explain a particular action or decision and direct him to cast his net in
select ponds, at certain depths, in order to catch the fish he is after.27

Conceptualmodels can be challenged by anomalous facts, but only if the analyst
has sufficient time and resources to attend to such facts and can afford to be open-
minded about their implications.28 This presents difficult obstacles for some
analysts, such as newspaper reporters facing tight deadlines and prosecutors
who feel pressure from voters to bring guilty parties to justice. For example,
when the first author explained to a Fortune reporter that the decision-making
framework was not the best analytical model for understanding the Pinto case
and suggested an alternative, she responded that it was too late to alter the
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Figure 1. TheAmoralCalculatorModel ofOrganizationalDeviance (ChallengerCase).

emphasis on decisionmaking. The article eventually expressed the conventional
wisdom without mentioning the controversy.29

Scholars may have more flexibility in terms of time, but “publish or perish”
pressures of the tenure system impose constraints. Vaughan spent nine years
studying NASA’s disastrous decision to launch the space shuttle Challenger,
and her findings with regard to responsibility for the deaths of the Challenger
astronauts differed sharply from the snap judgments of media and government
investigators.30 Before Vaughan, discussions of the case adopted what Allison31

would call the “rational policy model” and focused on deviant rule breaking by
NASA managers (amoral calculation). Vaughan describes the logic of the ratio-
nal choice viewas follows: “NASAmanagers, experiencing production pressure
in a year when many important launches were planned that were essential to
the future of the space program, ignored the advice of contractor engineers and
went forward with the launch, violating rules about reporting problems up the
hierarchy in the process.”32 This view, which provides the cognitive framework
for conventional understandings of many cases of organizational wrongdoing,
is summarized in Figure 1.

The contention that NASA managers and work groups explicitly or implicitly
weighed the economic costs and benefits of the launch decision, but ignored
or minimized moral/ethical issues, is based on faulty constructions of facts.
As but one example, government investigators drew attention to NASA’s al-
leged decision to abandon a single-piece design of the solid rocket booster (the
part of the shuttle that failed, providing the technical cause of death) because
it was cheaper to use the multi-part O-ring design. In fact, the single-piece
design was scrapped because the engineers agreed that it would not work,
not because of cost considerations. Despite such distortions of fact, in this
case and in others (e.g., the Pinto), the amoral calculator explanation may be
preferred over more systemic narratives because of political considerations.
Rooting out amoral calculators requires only that organizations fire or oth-
erwise punish individual decision-makers, often relatively powerless middle
managers rather than elites, in order to provide a “quick fix” solution for a few
“bad apples.” But such scapegoating is a distraction from more important causal
processes that, if unchanged, increase the likelihood that the wrongdoing will
be repeated.33

Vaughan’s revisionist account goes further than merely correcting distorted
facts in the historical record to the social construction of wrongdoing itself.34

Her analysis is firmly rooted in Allison’s35 organizational process and bu-
reaucratic politics models, but also in the constructionist/labeling perspective
on deviance that recognizes that organizational insiders may not share out-
siders’ definitions of wrongdoing. Organizational participants may perceive
their actions to be normative, rather than deviant, according to organizational
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or institutional norms. The vagueness and moral ambiguity of legal rules, along
with the negotiated nature of organizational offenses, may also encourage “out-
sider” government regulators to share insiders’ definitions of reality.36 For ex-
ample, Yeager found “designated noncompliance” to be the norm with regard
to water pollution regulations and that legal agents were complicit in redefining
such violations as formal compliance with the law.37 This orientation problema-
tizes the idea of an objective violation of norms and instead views wrongdo-
ing as a negotiated attribution with distinct meanings for internal and external
audiences.

Working within this subjectivist tradition Vaughan found, contrary to her
initial expectations of amoral calculation, that “the causes of the accident went
beyond the actions of individuals to the environment, the NASA organization,
and the developmental nature of the shuttle technology.”38 In terms of the envi-
ronment, topNASAadministrators, Congress, and PresidentialAdministrations
politicized the space program while leaving it continuously under-funded. This
created an organizational context where risks were taken or granted due to lim-
ited resources, while also merging three cultures: NASA’s historical culture of
technical excellence (rooted in “pure” quantitative science), with new cultures
based on political (cost efficiency) and bureaucratic (ritualism regarding rules)
accountability. Although the internal normative environment of NASA bears
some of the blame for the fatal launch decision in Vaughan’s account, it is
important to keep in mind the aspects of this culture that were imposed from
outside the organization.

Another contextual cause was a new organizational structure at NASA which
included “external” contractor organizations as an adaptation to the new cul-
ture of political accountability. This structure exacerbated problems of bounded
rationality because of “structural secrecy” that prevented the free flow of in-
formation across organizational subunits.39 Writing about the eve-of-launch
teleconference, Vaughan states, “Separated by distance and a mute button, no
one at the other two locations knew that the contractor engineers still objected
[to the launch]. Further, the contractor engineers were unaware that people in
the other two locations were expecting the launch to be scrapped.”40

In the Challenger case, the engineering data on the O-ring problem were
not clear and convincing, as outsiders advancing attributions based on amoral
calculation had argued—at least not to insiders working with risky technology
under conditions of structural secrecy. The scapegoats, NASA managers, actu-
ally followed all rules for reporting on safety concerns to superiors; they did
not hide the facts. But Vaughan’s account required almost a decade of dispas-
sionate scholarship, a rarity in the literature on organizational wrongdoing. In
addition, it produced politically unpopular policy recommendations, such as
the need to fundamentally reform organizational structures and cultures to min-
imize problems like structural secrecy, and it was highly critical of elites who
had used the space program as a “political football.” Vaughan’s constructionist
account has important implications for AOR for organizational wrongdoing,
especially for explaining why individual “white collar criminals” are not held
personally responsible for harmful organizational outcomes. In some cases,
such as the Pinto and Challenger, blaming individuals may be inappropriate
and counterproductive. In other cases, the social organization of the offenses
raises difficulties for the formal attribution process, because often individual
perpetrators must be given legal immunity in order for prosecutors or regulators
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to collect information that is central to understanding the extent and nature of
wrongdoing.41

Of course, there is no reason to absolve individuals of moral or legal respon-
sibility simply because systemic forces are at work. After all, systemic forces
are present in all social situations. But the question arises, is it reasonable to
blame Ford executives for wrongdoing in the Pinto case, or midlevel NASA
managers in the Challenger case? Attributions in the Pinto case were based
on faulty understandings of both the Pinto’s alleged distinctiveness and Ford’s
alleged use of “cost/benefit” analysis in the Pinto “decision.” while the con-
ventional wisdom on the Challenger hinged on erroneous beliefs about rule
violations and cover-ups by NASA managers. Does this mean that individuals
in these two organizations are blameless? That depends fundamentally on the
particular construction of facts that audiences perceive as authoritative and how
they process those facts.

A brief reflexive discussion by one of the authors of the revisionist account
of the Pinto case illustrates this point. I (Lee) was motivated to pursue graduate
studies in sociology partly because of the moral outrage I felt after reading
case studies of organizational deviance as an undergraduate. The Pinto episode
epitomized my early understanding of such cases as fundamentally caused by
amoral calculation and “captured” law enforcement. I began graduate studies as
Professor David Ermann’s research assistant and he suggested that I investigate
“anomalies” in the Pinto narrative. Subscribing wholeheartedly to the “Nader
paradigm,”42 I saw no need to study such a broadly discussed case. Furthermore,
I initially saw no anomalies. When I examined Ford’s cost/benefit analysis (the
Grush/Saunby Report), as reprinted in countless books,43 I saw incontrovertible
evidence that individual evildoers (i.e., decision-makers) at Ford had weighed
the cost of lawsuits for Pinto occupants who died in fiery rear-end collisions
against the cost of fixing the dangerous defect ($11 per car) and determined
that it was cheaper to let people die. So strong was the Pinto mythology (and
underlying worldview of corporate decision-making) in my mind that I did not
notice that the document did not concern rear-end crashworthiness . . . or the
Pinto. It related to a proposed “static rollover” test and covered all domestic
cars and light trucks produced annually. Like many others, I believed that the
$200,000 figure was an estimate produced by Ford’s lawyers of the average cost
of a lawsuit for a Pinto “victim’s” fiery death, not a government estimate of an
individual’s value to society (measured by lifetime average earning potential,
among other factors). It was not until I had spent the better part of a year
examining countless original documents and talking with participants in the
original Pinto drama (both defenders and supporters of Ford) that I began to
see the anomalies—and the “obvious” misuse of the cost/benefit analysis that
is at the heart of the Pinto’s infamy.

Having disconfirmed my expectations and challenged my worldview, we
crafted what we believe is a more accurate (and organizationally grounded)
constructionist explanation of the case.44 Does our explanation absolve in-
dividuals at Ford—executives, managers, engineers, among others—of per-
sonal responsibility for the safety profile of the Pinto? The fact that we under-
stand the reasons for a person’s behavior does not necessarily imply that we
should absolve the person of responsibility for untoward outcomes. But per-
haps a better question is who or what bears responsibility for cars produced
by other manufacturers with comparable safety profiles in terms of rear-end
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crashworthiness? This is not a question with a simple answer, unless one relies
on the faulty facts of the Pinto “landmark narrative” and a mindset consistent
with the Nader paradigm.45 There is no doubt that “boundary spanners” at Ford,
such as the authors of the cost/benefit analysis, worked tirelessly to stall or de-
feat new regulatory standards with the full support of top executives like Henry
Ford II and Lee Iacocca, who themselves were complaining to a sympathetic
President Nixon about the adverse economic impacts of such standards. Will
diverse audiences ever be able to agree on the legal or ethical responsibility of
these individuals?

The political question of drawing the line between acceptable and unaccept-
able risk is the real issue here, what we refer to as the determination of “sensible
bloodshed.”46 Laypersons who would find the fiery death of a loved one in a
Pinto (or any other small car that meets the federal 30 mile-per-hour rear-end
crashworthiness standard) to be an unacceptable risk may also vote for politi-
cians who find such safety standard too onerous for the economy and work to
freeze or repeal them. On what grounds, then, do outsiders attribute respon-
sibility to engineers who produce cars that meet such government-legitimated
standards? Because these engineers knew, or should have known, that con-
sumers may perish in some small fraction of rear-end collisions involving not
just Pintos, but all other cars? This is perhaps not the image of willfulness
that outsiders have in mind when they contemplate organizational wrongdoing
and certainly not the image conjured by the faulty Pinto landmark narrative.
But the Pinto and Challenger cases, as described in revisionist accounts, may
themselves be anomalous.47 This begs the question of what we know about
“willfulness” in cases of organizational wrongdoing.

Willfulness and Organizational Wrongdoing

As the previous discussion demonstrates, responsibility for organizational
wrongdoing is a complicated and contested issue. Criminal intent, or mens
rea, is especially difficult to determine in such cases. There may be differences
by type of wrongdoing, such as economic transgressions or those that produce
physical harm. One study found that middle managers generally expressed a
strong conviction that they had a duty to report to regulators any legal vio-
lations with health and safety implications, but not ones with only financial
consequences.48 For the latter, norms of corporate loyalty and self-preservation
outweighed the duty to report violations which to them involved much moral
ambiguity. But even presumably “pure” cases of “willful” law violation, such
as the infamous savings and loan crisis of the 1980s, have generated competing
explanations.49 Nevertheless, willfulness remains a core component of respon-
sibility attribution in amoral calculator accounts and a foundation of the moral
outrage that calls for stiffer penalties for white-collar crime.

The notion that the willful action of organizations routinely causes immense
human suffering and death is quite prominent in a number of popular texts.
For example, both Reiman’s The Rich Get Richer and the Poor Get Prison, 6th
edition,50 and Kappeler, Blumberg, and Potter’s The Mythology of Crime and
Criminal Justice, 3rd edition,51 discuss the “myth” that most corporate violence
is unintentional. Reiman’s book states—

Since 1972, numerous studies have documented the astounding incidence of disease,
injury, and death due to hazards in the workplace and the fact that much or most of this
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carnage is the consequence of the refusal of management to pay for safety measures
and of government to enforce safety standards—and sometimes of willful defiance of
the law.52

In the footnote supporting this statement, Reiman53 provides a number of ref-
erences and quotes Kappeler et al., who claim—

James Messerschmidt, in a comprehensive review of research studies on job related
accidents, determined that somewhere between 35 and 57 percent of those accidents
occurred because of direct safety violations by the employer. Laura Shill Schrager
and James Short, Jr. found 30 percent of industrial accidents resulted from safety
violations and another 20 percent resulted from unsafe working conditions.54

The notion that “35 to 57percent” of accidents are caused by “direct safety viola-
tions” is useful to scholars hoping to direct attention to organizational violence.
However, we argue that the weak empirical foundation on which this particular
estimate was based typifies the data scarcity problem that confronts corporate
criminologists—and suggests that thewillfulness argument itself requiresmuch
more empirical investigation before we can treat it as an article of faith. First,
while Reiman cites Kappeler et al., who in turn cite Messerschmidt’s55 “com-
prehensive review.” Messerschmidt himself cites an earlier edition of Reiman’s
book56 to make his point that “the vast majority of all these [job related] in-
juries and deaths occur because employers either neglect or intentionally violate
safety standards.” Note also Messerschmidt’s original sentence, subsequently
misquoted by Kappeler et al. to include the phrase “somewhere between 35 and
57 percent,” which was then cited verbatim by Reiman:

. . . in a New York study, 57 percent of the accidents investigated involved a code
violation, and a Wisconsin study found that 35 of 90 lethal accidents occurred because
of safety violations (Bacow, 1980:38–39).57

As it turns out, it was not Messerschmidt who “determined” after a “com-
prehensive review of research” that “somewhere between 35 to 57 percent”
of job-related accidents occur “because of direct safety violations” [empha-
sis added], as Kappeler et al. claim58; rather, a single New York study found
that 57 percent of serious accidents “involved a code violation” (which does
not necessarily imply causality) and a different Wisconsin study found that
almost 39 percent of “lethal accidents occurred because of safety violations”
[emphasis added]. So, the estimate of the range of accidents caused by willful
violations turns out to have derived from an erroneous reference to two iso-
lated studies originally cited by Bacow in 1980,59 and later by Messerschmidt
in 1986, not from Messerschmidt’s own determination after a “comprehen-
sive review of research studies on job-related accidents.” Tracing the estimate
over two decades from Reiman (in 2001), through Kappeler et al., Messer-
schmidt, and Bacow (in 1980) still has not yielded the original source of the
data.

Continuing the hunt, we learn that Bacow’s two-page discussion relies on
a U.S. Department of Labor contract evaluation from 1975 for the New York
figures, and Ashford’s 1976 report to the Ford Foundation, Crisis in the Work-
place: Occupational Disease and Injury, for the Wisconsin data. Ashford him-
self cites “unpublished research” conducted by a group called the Wisconsin
Safety Specialists, who utilized a sub-sample of 19 percent of “reported job
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deaths” investigated by the Wisconsin Safety and Buildings Division.60 There
is no indication whether this was a randomly selected sample and it is certainly
possible that these were the most egregious cases reported to the Wisconsin
agency. Nor is there any detailed description of the causal role, if any, played
by the safety violation in the death, what the specific violations were, or even
the year or years involved. At any rate, the numbers were provided to Ashford
in the form of a “letter to the author” in 1974. Neither of the original studies of
New York or Wisconsin job-related accidents is readily available to scholars.

Although the original figures contained in the letter to Ashford are not pub-
licly available, it is interesting to note that he reports 93 total fatalities for the
Wisconsin sub-sample, 37 of which were attributed to “Wisconsin Safety Code
Violations.”61 The total number is listed as 90 in Bacow’s62 presentation, al-
though he does reprint the correct percentage (39 percent). Messerschmidt uses
Bacow’s total (90) and reduces the “violation-related” deaths to 35.63 Neither
Bacow nor Messerschmidt point out that the Wisconsin data were drawn from a
sub-sample of 19 percent of worker deaths. In 1976, Hagglund discovered that
a Wisconsin state inspector initially claimed that all worker deaths in Wisconsin
were investigated, possibly adding to the confusion, when in fact only 19 per-
cent had been examined.64 As stated above, Kappeler et al. (see also Reiman)
convert Messerschmidt’s count of 35 into a percentage in constructing their es-
timate (“somewhere between 35 and 57 percent” [emphasis added]).65 Finally,
Hagglund’s hard-to-find report provides a more detailed discussion of the Wis-
consin data—which appear to have been collected in 1973—and shows that the
19 percent sub-sample data revealed 39 percent of deaths were due to a “viola-
tion of Wisconsin Safety Codes.” while another 19 percent were due to “other
unsafe working conditions” that presumably were not treated as violations.66

One conclusion from Hagglund’s report, missing in all other discussions, is
that—

The results of this study should not be construed as supportive of a theory of unsafe
acts or unsafe conditions—it is not intended to demonstrate that at all. It is more
likely that accidents are caused by interaction of a variety of complex events and
factors . . . . Accident causation research is not so simple that one needs only to look
for an employee to “blame” or a hazardous working condition which can be held
responsible in a particular accident. What is needed is more objective research into
accident causes . . . .67

Experts may speak as if they have a reasonable statistical picture of willfully
caused worker deaths, but tracing the origin of the particular estimates cited in
the literature raises doubts about even the little “hard data” that exists.68

The purpose of the preceding discussion was not to attack the scholarship
cited. In fact, both authors of this chapter have made frequent use of the works
cited above in teaching undergraduate students about the substantial costs of
organizational wrongdoing. Furthermore, Reiman and others make an impor-
tant point that a focus on direct causes obscures the fact that employers may
indirectly cause job related accidents by setting high quotas, in turn providing
incentives for employees to disobey safety regulations and take unreasonable
risks. Our point is that it is difficult to locate even a basic fact like the range
of worker deaths caused by direct safety violations, because of the lack of em-
pirical data on the topic. Yet causal attributions for these deaths continue to
dominate the literature, even in the absence of data.69 Indeed, Schrager and
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Short, also cited by Reiman, pointed out in their classic 1978 article that while
OSHA collects data on both safety violations as well as worker deaths and in-
juries, it has “failed to document the crucial relationship between the two”—a
judgment that continues to apply today.70 Despite methodological advances in
the intervening years, our current state of knowledge on such “basic”71 matters
remains extremely limited, as ideological and political barriers preventing re-
search on the subject force contemporary scholars to cite studies that are decades
old and described in detail only in obscure government documents or private
correspondence. All too often, empirical data are irrelevant to the attribution
process.

A Four-Step Model of Attributing Responsibility
for Organizational Wrongdoing

The preceding discussion highlights some of the difficulties facing scholarswho
wish to study AOR for organizational wrongdoing. Most research to date has
bracketed these potential problems and investigated AOR in quasi-experimental
studies using short vignettes that abstract wrongdoing from its complicated and
contested social contexts.72 These studies have provided valuable insights into
responsibility attributions in organizational settings, but more explicit attention
to each step in the AOR process is required in order to better understand AOR
outcomes. We cannot assume either “pure” or “willful” violations of “clear”
or “objective” normative standards, as the vignette studies have done. In the
following section, we provide a four-step schematic model of AOR for orga-
nizational wrongdoing that builds on the constructionist approach to the topic
found in the previous section (see Figure 2). Our purpose in developing this
model is not to provide a comprehensive list of factors that should be consid-
ered at each step. This is not possible. Rather, we hope to sensitize scholars
to issues that their research might be omitting by arguing that each step in the
AOR process be treated as a subject for empirical investigation, rather than
as a “given” or “black box.” AOR for organizational wrongdoing cannot be

Step 1 Step 2 Step 3

Step 4

Actor Characteristics
Demographics and Traits; Mental 
State; Social Role; Social Status;
Organizational Embeddedness

Organizational/Institutional 
Context of Action

Mental Schemas; Institutional Logics; 
Bounded Rationality; SOPs

Audience Characteristics
Demographics; Cultural Background;

Educational Attainment; Legal 
Consciousness; Moral Development;

Attributional Style 

Social Construction of 
Facts and Norms

Levels of Analysis; Variety 
of Accounts; Cultural and 
Media Frames; Material 

Interests and Social Power 
of Claimsmakers;

Availabiltiy of Information; 
Political Ecology Attribution of Responsibility

Types : 1) Social, 2) Civil, 
3) Criminal

Dimensions : 1) Causality, 
2) Knowledge, 3) Intentionality,

4) Moral Wrongfulness

Figure 2. Steps in the process of attribution of responsibility for wrongdoing in orga-
nizations.
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understood without attending to each of these four steps. We begin by point-
ing out that facts and norms are problematic social constructions and certainly
never as clearcut as they are presented in vignettes, media representations of
cases, or even scholarly discussions.

Step 1: The Social Construction of Facts and Norms

As mentioned throughout this chapter, responsibility attributions can be lodged
at one or more levels of analysis, from the psychological traits of individuals
construed to have the power to make decisions, a single organization’s unique
internal culture or structural arrangements, to broader institutional logics and
ideologies that permeate societies. Facts, and norms that become linked to them,
may be socially constructed by a variety of primary claims makers (e.g., advo-
cates, politicians, religious leaders, moral entrepreneurs) and secondary groups
that interpret, disseminate, and otherwise transform initial claims (e.g., media,
social movements, commentators). The content of claims in terms of level of
analysis impacts the rest of the attribution process, making some attributions
plausible and others unthinkable. Because individualistic, and to a lesser extent
organizational, levels of analysis dominate the extant literature, we focus our
discussion on macrolevel factors that have often been obscured or minimized in
attributional claims. We do this to illustrate the importance of attending to this
often neglected level of analysis, while we also recognize that the other levels
cannot be ignored.

At the broadest macro level are those institutionalized forces that transcend
specific organizations, industries, or sectors. Capitalism is often the culprit at
this level of analysis. However, most observers recognize that serious wrong-
doing is a ubiquitous organizational reality, occurring in non-profit and gov-
ernment organizations, countries with non-capitalist economic systems, and
ancient societies.73 The primary issue at this level of analysis concerns how
dominant social institutions select certain types of people for positions of power
(e.g., those who are driven, amoral, and well-connected) and the attributes
of human nature that are facilitated or suppressed by ideologies and cultures
within a society.74 One potential object of blame at this macrolevel is technical
rationality: “a way of thinking that elevates the scientific-analytical mindset
and the belief in technological progress over all other forms of rationality.”75

Related concepts include the cultural imperatives toward objectification and
routinization—“to rob the world of its subjectivity . . . to turn everyone and ev-
erything into objects.”76 The outcomes of these imperatives are the dehumaniza-
tion of out-groups and the institutionalization of blind obedience to authority.77

Individual “decision-making” is constrained in these social contexts in ways
that transcend a single organization or industry.

But such influences on behavior are often not fully perceived by organiza-
tional insiders or claims-making outsiders who seek to fix blame on internal
organizational or individual causes. Abundant research has demonstrated that
audiences are more likely to blame an individual when environmental forces
are diffuse and difficult to discern. But when broad environmental factors are
constructed in a discrete and obvious manner, the actor (whether individual
or organizational) is more likely to be absolved of personal responsibility.78

The construction and framing of facts and norms by the media and the ide-
ological filters of the larger culture are particularly important in this regard.



Chapter 3 Attributing Responsibility for Organizational Wrongdoing 61

For example, participants in a research study who viewed a video based on
excerpts from television newsmagazine programs that highlighted institutional
causes of the “Cold War human radiation experiments.” as opposed to individ-
ual causes, were more likely to blame the government agency that sponsored
the experiments than subjects who did not view the video. The latter were more
likely to hold responsible the individual scientist who ran a given experiment.79

This suggests that audiences are strongly influenced by the presentation of facts
and that media representations may come to define the authoritative version of
reality in the AOR process.

The literature on mitigators of responsibility (e.g., the norm of obedience to
legitimate authority) are well known,80so we discuss lesser known scholarship
on technical rationality in order to identify one emerging macro-level target
of AOR for organizational wrongdoing. Components of technical rationality
include the “shift from a belief in divine authority to a belief in the power of
individual reason” and the “logical organization of tasks into smaller units . . . in
the interest of efficiency.”81 Drawing on the classic works of Mannheim and
Horkheimer, technical rationality is distinct from substantive rationality. The
latter includes the “ability to understand the purposeful nature of the whole sys-
tem of which a particular task is a part” and incorporates “ethical and normative
concerns as well as the consideration of instrumental aims.”82 The result of the
increasing technical rationalization of society has been an inordinate emphasis
on instrumental objectives divorced from ethical considerations; a separation of
means and ends, or a disregard of moral standards based on socially convergent
understandings of universal ethics or fundamental human rights.83 What are
the implications of such research for AOR? We suggest that, depending on the
extent to which facts are framed as products of institutional logics or cultural
forces (such as technical rationality), individuals may be less likely to be held
responsible for organizational wrongdoing.

As we pointed out, the media is one important player in the drama of fact con-
struction, as illustrated by research on the “social ecology” of public accounts
for wrongdoing.84 Media frames can emphasize individual responsibility and
motivation, or focus on systemic factors, or some combination of both. But
the media are not the only players—scholars are important as well. A recent
comprehensive review of cases of white collar crime, many of which involved
organizational wrongdoing, concludes that greedy people are not the funda-
mental cause of such incidents, but rather that the “acts involve certain societal
roles and transpire only under certain conditions.”85 This is a representative
statement from the sociological perspective on organizational deviance and
one that is consistent with the central arguments in our discussion of the Pinto
and Challenger cases in this chapter. But portraying individuals as subject to
forces beyond their control may unwittingly create a scholarly discourse of
non-responsibility, at least at the individual level, and thereby contribute to a
reluctance to hold individuals responsible for institutionalized offenses.

Some examples will clarify this point. Kelman and Hamilton’s discussion
of the My Lai massacre during the Vietnam War provides an example of the
widespread public support for the American soldiers who murdered unarmed
civilians—and in some cases raped and mutilated them—on the grounds that
theywere obeying lawful orders.86 In otherwords, soldierswere not individually
responsible for institutionally caused outcomes. The law as a legitimate social
institution, combined with widely shared habits of obedience as a contextual
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social fact that resonated with audiences, mitigated personal responsibility.
Although some soldiers argued that an order to kill an unarmed civilian was
not a legal order at all, consistent with the civil disobedience tradition in law,
the public and legal officials seemed to reject this particular construction of
facts. Similarly, a recent report about forced, involuntary sterilization programs
targeting poor and minority women that were implemented in the United States
until the mid-1970s provided an account of one of the members of a state board
that decidedwhowould be sterilized.Although this person felt “uncomfortable”
making such decisions, he argued, “We did it because the law obligated us
to.”87 Ignoring the philosophical implications of such Sartrean “bad faith.”
it is instructive to note the rarity of prosecutions of individuals involved in
such legally institutionalized organizational wrongdoing. Finally, despite the
Nuremberg Code of 1947, no American has been prosecuted for violating a
research subject’s right to consent to participation in medical experiments, even
when such experiments have caused death or serious injury.88

Why? A recent study of AOR for the “Cold War human radiation experi-
ments” is suggestive. One focus group participant argued that nobody in an
organizational setting is ever “autonomous.” even if the “actor” in a vignette
had been assigned to an autonomous condition (i.e., the actor “decided” to in-
ject an unwitting subject with a potentially lethal dose of plutonium rather than
being ordered to do so). According to this (atypical) respondent, an unusually
thoughtful sociology major with work experience in organizational settings,
all organization members are subject to similar socialization pressures and be-
holden to institutional norms and therefore never have “free will” to act on their
own.89 This research found that one element of institutional logic (e.g., stan-
dard operative procedures) was a statistically significant predictor of AOR.90

Perhaps for perpetrators of organizational wrongdoing facts are routinely con-
structed at the institutional level, by the media or scholars, which mitigates
personal responsibility, while discourse on street crime commonly emphasizes
personality traits and individual decision/motivation, which suggest personal
responsibility.91

We have devoted a significant proportion of this chapter to discussing the
social construction and framing of facts because we believe that this is an
under-appreciated content area in the AOR field generally and particularly in
AOR studies of organizations. The level of analysis issue has been a dominant
theme of this chapter. We have highlighted recent research on institutional
forces that impinge on organizational wrongdoing because we believe that this
work is especially important. AOR studies should not ignore empirical research
that suggests that the line separating “safe” and “unsafe” working conditions
or rule violations from normative behavior is a function of cognitive schemas
shaped by interactions embedded in organizational routines and institutional
logics, thus imposing limits on individual perceptions.92 But our focus is also
potentially problematic because such writings tend to minimize, although they
certainly do not preclude, individual responsibility. We raise this problem as a
point of debate rather than a settled issue and hope that others will reflect on
it in their own studies. The implication for AOR work is, however, quite clear:
audiences are strongly influenced by the institutionalized narratives that frame
events as the product of forces as particular levels of analysis.93

Before we move on to other steps of the model, we offer a brief explanation
of the additional items listed in the first box of Figure 2. Other influences on
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the construction of facts and norms include the diversity of viewpoints (variety
of accounts) that are reflected in the prevailing discourse on a given case. For
example, corporate press releases, statements by legal or other government of-
ficials, and claims by victims and victim advocates all have an impact in the
construction of reality. Some voices are routinely silenced in social discourse,
usually those of relatively powerless groups. In such a context, powerful orga-
nizations with highly trained and well-funded spokespersons are better able to
present their claims, which highlights the importance of the material interests
and social power of claims makers.94 Furthermore, an organization’s control
of information and ability to keep damaging facts from becoming part of the
public record (availability of information) is an important contingency in the
AOR process.95 Organizations may enlist powerful supporters to help redefine
facts that are made public or redefine the laws that regulate the organizational
behavior, thereby converting violations into normative behavior.96 For example,
organizational lobbyists convinced the United States Sentencing Commission
to alter aggravating and mitigating circumstances in sentencing guidelines to
the advantage of the business community.97 These factors exert their influence
in a particular social and political ecology where “ownership” of the definitions
of public problems and the contours of responsibility determines which version
of reality gains widespread acceptance as legitimate.98

Step 2: Actor Characteristics and Organizational/Institutional
Context of Action

Actor Characteristics
AOR researchers commonly find that the characteristics of actors are important
predictors of responsibility attributions in controlled studies involvingvignettes.
This makes sense, as social science research has a long tradition of finding that
high status individuals (and by implication, organizations) are treated leniently
for their crimes and deviance, while low status individuals are treated rela-
tively harshly.99 Organizational size might be an analog for status and studies
have found that large organizations are treated more leniently than smaller
ones.100 In this section, we begin by discussing actor characteristics including
individual actor demographics and traits (i.e., sex, gender, race, age, SES), pos-
itive/negative traits, mental state, and intentions, among others that we include
in the actor characteristics box found in Figure 2.101 Many of these factors have
not been examined in organizational studies, but they have such broad support
in the AOR literature that we argue that they should be incorporated in future
research. They are also potentially relevant at the organizational level. For ex-
ample, just as positively viewed actors are more likely to escape the criminal
label, so might positively viewed organizations that engage in effective public
relations campaigns be likely to avoid such unwanted labeling.

Considering first an actor’s positive/negative traits, a large body of research
has found that our interpretations of others’ behavior is dependent on, for ex-
ample, whether we are initially given favorable or unfavorable information
about them.102 If informed that a person is intelligent, we may interpret sub-
sequent behavior as daring rather than reckless. Organization leaders may be
absolved of personal responsibility for organizational deviance occurring on
their watch if we have been previously presented with information that they are
generally competent and ethical people. Similarly, other researchers have found
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that the actor’s demographics, such as sex, socioeconomic status, and race all
affect how perceivers attribute responsibility.103 In a particularly striking ex-
ample that involved a case of wrongdoing, Dion found that attractive children
were less likely to be stigmatized by respondents for assaulting a dog with
stones than unattractive children.104 In this study, the assaultive behavior of an
“angelic-looking” girl was explained by a respondent in terms of her having
a “bad day”—a situational and unstable trait for an otherwise “well-mannered
and basically unselfish” child—while the same act perpetrated by a “homely”
girl elicited a response that points to an inherent and stable trait, “I think this
child would be quite bratty and would be a problem to teachers . . . all in all,
she would be a real problem.”105 This is possibly due to the fact that physi-
cally attractive people are perceived as having a number of valued attributes,
including more socially desirable personalities.106 Although the study did not
involve organizations, it suggests that “attractive” organizations may be judged
more favorably in the AOR process if they have built a favorable public repu-
tation before wrongdoing was discovered, possibly by behaving as a “virtuous
organization,”107 by investing in public relations and advertising campaigns, or
by having powerful allies promote a positive organizational image.108 Research
into corporate philanthropy patterns suggests that such considerations are not
unwarranted.109

Another study varied the actor’s mental state to determine how this consid-
eration might mitigate responsibility.110 Vignettes portrayed two actors and a
sequence of events that led to damaged property. One manipulation was that
one of the actors either did or did not display the symptoms of schizophre-
nia. Responsibility for the damaged property was judged to be greater when
the actor showed symptoms of schizophrenia. Again, the link to organizational
participants or organizations as actors was not made, but the result is never-
theless informative. It is plausible that organizational leaders may be judged
differently depending on their mental state at the time of the wrongdoing.

In an especially relevant line of research, Hamilton promoted a “roles-and-
deeds” model of AOR that has explicated the important influences of an actor’s
social role and social status on howobservers (i.e., survey respondents) attribute
responsibility for wrongdoing. In these studies, the deed involves behavior
for which an actor may potentially be held responsible; different acts entail
different judgments of responsibility (an obvious point that we do not discuss
in the review that follows). Roles can best be conceptualized as the social
location of actors and the level of authority they possess as well as the tasks
they are expected to perform and the norms they are expected to follow in
their performance (e.g., whether the actor is in an autonomous or obedient
role). In passing judgment about responsibility, different roles seem to provide
audienceswith differing criteria of strictness in terms of level of intent necessary
for “guilt.” In other words, it is not what you did, but what you did given who
you are and the social context, that determines which sanctioning rules apply.
As we have discussed above, obedience to legitimate authority has often served
as a mitigator of responsibility in cases of organizational wrongdoing.

One reason for the complexity of AOR in organizational cases is that re-
sponsibility may be attached to the organization itself as well as to the people
who act as agents on behalf of the organization. Superiors can argue that an
individual down the chain of command behaved contrary to instructions. At the
same time the fact that one is acting as an agent for another may also be seen as
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an excuse for wrongdoing (e.g., a crime of obedience).112 Thus, vocabularies of
motive113 that mitigate responsibility are an inherent feature of organizational
life and an actor’s perceived organizational embeddedness is especially likely
to shape the impact of an actor’s social role. An actor who audiences believe is
both in an obedient role and also heavily embedded in an organization may be
better positioned to draw on organizational vocabularies of motive than an actor
who is in an obedient role but not heavily embedded (e.g., a “temp” worker or
subcontractor).

Organizational/Institutional Context of Action
Although some variants of attribution theory have recently been applied to
organizational contexts,114 most involve self attributions and few have inves-
tigated AOR by outsiders for actors involved in organizational wrongdoing.
This is unfortunate because attributional theories are especially well-suited to
organizational settings.115 Indeed, one of the most dominant features of bu-
reaucratic life—the restriction of decision-making opportunities by processes
that generate outcomes from unreflective action116—has yet to be modeled by
AOR studies. Therefore, in addition to the actor characteristics discussed above,
step 2 of our model includes a box that directs attention to features of an ac-
tor’s organizational or institutional context that are relevant for responsibility
judgments. As we have noted throughout this chapter, in some cases the organi-
zation or institution may be more appropriately labeled as the actor rather than
an individual decision-maker.

Organizational scholars have produced an immense literature explicating the
complex manner in which mental schemas and institutional logics contribute
to unreflective actions.117 The influence of these factors potentially cuts across
social roles and even transcends the “focal organization” that has historically
provided the social location for organizational responsibility claims.118 Fur-
thermore, institutional logic is an important source of causal schemas119 that
comprise a person’s attributional style and on which observers rely to make
sense of events such as organizational wrongdoing.120 All of this hints at the
value of a synthesis of the organizational and psychological literatures. The
extent to which audiences perceive and understand the manner in which institu-
tional logic transfoms “decisions” into unreflective actions andmoral issues into
routine procedures devoid of moral implications will likely determine the extent
to which perceivers attribute responsibility to the other variables in Figure 2.121

It is possible that a perceiver who has experienced this process first-hand by
having worked in a large bureaucracy, or who is familiar with this literature
(i.e., students or social scientists), may be more likely to perceive actions as
stemming from institutional logic than individual choice.

It is because of the operation of an institutional logic that persons in orga-
nizational contexts rarely make decisions based on complete free will. Rather,
they are subject to the constraints of a “bounded rationality.”122 In other words,
actors may personally believe that they are making fully informed and uncon-
strained decisions, but in many cases the institution has provided behavioral
scripts, also known as standard operating procedures (SOPs), and cognitive
frameworks that limit the search for information and give meaning to actions
(mental schemas) that guide behavior and shape what choices are preferred,
required, or even unthinkable.123 According to this perspective, decisions and
decision-making are best understood in terms of social representations, not
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rational choices.124 “Decisions” are constructed after-the-fact as narratives to
help participants understand unreflective actions taken by the organization; they
are not the cause of these actions. They subsequently influence processes, facili-
tate new actions, and give meanings to events that occur within the organization.

Recent research has incorporated such insights by empirically testing the ef-
fects of cognitive schemas and SOPs onAOR for organizational wrongdoing.125

The findings indicate that both the organization studies literature and the AOR
literature can mutually benefit by synthesizing the two fields when examining
public perceptions of organizational wrongdoing, although the context of the
wrongdoing will affect outcomes to some degree. Both qualitative and quantita-
tive findings from this study show similar patterns for SOPs. If the wrongdoing
was typical then respondents attributed more responsibility to the organization
than where it was not typical. In other words, this research indicates that or-
ganizational features influence people, consciously or not, which affects how
they make decisions in cases when an organization or a person within the or-
ganization is the defendant.

These patterns also support previous research which found statistically sig-
nificant results for SOPs. Simpson and Piquero asked business executives and
MBA students to read vignettes that involved a manager engaged in some type
of wrongdoing (e.g., bribery, price-fixing, pollution, or sales fraud).126 The re-
spondents were then asked to indicate if they would have acted similarly based
on the circumstances that were manipulated in the vignettes. One of those ma-
nipulations involved whether the act was common within the firm or common
within the industry (SOPs). Results indicated that respondents were more will-
ing to personally engage in misconduct because of organizational factors, such
as the SOP that wrongdoing was common in the firm, but not because of SOPs
in the industry, individual decisions, or low self-control.

We have much to learn from institutional approaches that move “beyond
agency”127 and incorporate ideas that are derived from, and promoted by, the
dominant institutional logics of particular social systems at specific times.128

We argue that scholarship on AOR for wrongdoing in organizations would
benefit from increased attention to such issues.

Step 3: Audience Characteristics

In this section we discuss some of the more important audience characteristics
that are likely to play a significant role in the AOR process. Although research
findings are mixed with regard to differences in demographics across respon-
dents in accounting for variations in AOR, and more research is needed before
definitive answers can be provided, other studies have demonstrated that cul-
tural background and educational attainment are particularly important.129 One
study of AOR for wrongdoing in organizations included the impact of the legal
culture and economy of three countries (the United States, Japan, and Russia),
while controlling for individual differences such as stratification, education, and
social class.130 With regard to culture, the opinions of American respondents
about obedience to orders had implications for corporate accountability, but
Japanese and Russian respondents’ beliefs did not. This is not surprising, as a
large body of literature has found that Eastern-origin groupmembers have a very
different social and intellectual history thanWesterners, which affects processes
of causal attribution and responses to social circumstances and situations.131
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Perceptions of organizational and individual responsibility for wrongdoing are
likely to vary because of cultural issues.

Another relevant factor is perceivers’ “legal consciousness,”132 which de-
pends on their degree of familiarity with specific aspects of legal procedures
and substantive rules. A person with a well-developed legal consciousness will
tend to interpret actions according to legal criteria, often relying on legal frame-
works and imagery as a cultural resource formaking sense of events. Laypersons
may develop a legal consciousness based on exposure to law through the me-
dia, their own personal experiences, or while jurors who are socialized into
legal habits of reasoning through instructions from judges and witnessing the
legal process in the courtroom. Entire communities may develop a collective
legal consciousness that shapes how they perceive events and assign respon-
sibility for wrongdoing.133 Depending on how “legalistic” their cognitive ori-
entations are, perceivers may differentially rely on legal criteria in attributing
responsibility for wrongdoing in organizations. Sutherland’s insight that much
corporate criminality is not formally labeled as crime, but rather is treated as
civil or administrative matters, may be seen as a limitation of collective legal
consciousness.134

Similarly, the moral development of an audience may also shape the attribu-
tion of responsibility. Kohlberg’s research is especially informative on this topic
and we offer a condensed version of his stage model to illustrate the potential
importance of this variable.135 Kohlberg believed that there are several stages
of moral development and that our behaviors, and by implication AOR, are
influenced by the extent of our moral development. The preconventional stage
is the lowest level of moral thinking. The individual in this stage shows no inter-
nalization of moral values and all moral thinking is based on punishments. The
conventional stage finds individuals abiding by certain internal standards that
derive from the standards of others, such as parents or the laws of society. The
postconventional stage is Kohlberg’s highest level of moral thinking; moral de-
velopment is completely internalized and not based on the standards of others.
The individual recognizes alternative moral courses of thought and action, ex-
plores a number of options, and then develops a personal moral code. Kohlberg
believed these levels and stages occur in a sequence and are age-related. Some
evidence for Kohlberg’s theory has been found that indicates that few people
reach the more advanced stages of development. Although AOR research has
not yet incorporated his insights, it is reasonable to expect that a person in the
preconventional stage will exhibit different AOR patterns than an individual
in the postconventional stage. There may also be relationships between moral
development and other demographic variables (e.g., education and gender).136

Finally, a perceiver’s attributional style has been found to be a robust pre-
dictor of AOR.137 For example, if audience members have an external locus of
control,138 they may be more likely to attribute responsibility to outside forces
rather than to internal character or psychological traits of an actor. Similarly,
the attributional effects of a relatively stable “causal schema”139 or “underlying
cognitive structure”140 may persist even after controlling for situational and
control variables. For example, one’s score on the Attributional Style Ques-
tionnaire (a relatively stable personality trait scale) may explain more variance
in how one attributes responsibility than one’s score on the more situationally
based Causal Dimension Scale.141 Another study found that respondents who
had a strong Protestant work ethic were more likely to point to internal factors to
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explain worker absenteeism while those who exhibited a positive explanatory
style attributed absenteeism to external factors.142 Despite strong findings in
the attribution literature, the literature on AOR for organizational wrongdoing
has not incorporated attributional style measures, which constitute a potential
limitation of the existing research.

Step 4: Attribution of Responsibility
The context of attribution is important as jurors charged with applying either
civil or criminal standards are likely to attribute responsibility differently than
laypersons who are not subject (at least formally) to such demands.143 Further-
more, jurors are also required to consider mens rea and actus reus, the intentions
of the perpetrator and the nature of the act, while laypersons are formally free
to consider or ignore information or base their attributions instead on the emo-
tional impact of the nature of the wrongdoing. By giving explicit attention to
the types of responsibility, our process model can be applied to laypersons as
well as to civil or criminal jurors.

The measurement of responsibility in attribution research has been the sub-
ject of much debate within psychology, although the unidimensional concept of
“responsibility” seems to be taken-for-granted within sociology. In one useful
scheme, Shaver posits five dimensions of responsibility for an individual in-
volved in wrongdoing.144 The first of these is the causal dimension, a measure
of the extent to which the actor was the direct cause of an occurrence for which
the accusation is being made. The second dimension is knowledge, the degree
to which the actor was aware of the consequences of the action taken. The
third dimension is intentionality, a measure of the degree to which the action
is thought of as intentional versus accidental. The fourth dimension is coercion,
a measure of the degree to which responsibility for an intentional action can be
mitigated by the presence of forces within the environment. Finally, the fifth
dimension is appreciation of moral wrongfulness of the consequences that re-
sulted from the actor’s behavior. The judgment of this dimension should have
less to do with the action per se than with the overall moral capacity of the actor
or the moral views of the perceiver. Because perceivers may take into account
all five of these dimensions, it is important to measure each when testing AOR.

Recent research has tested Shaver’s theory using vignettes of the “Cold War
human radiation experiments.”145 Using confirmatory factor analysis, the au-
thors investigated a model that consisted of five latent constructs corresponding
to the five dimensions of Shaver’s AOR model. Findings supported only four
of the five dimensions—coercion was not supported and therefore does not
appear in Figure 2. However, the issue is far from settled and more research is
needed to test Shaver’s theory with different populations because the sample
in this initial study was restricted to undergraduates and the results may not be
generalizable.

Conclusion

In this chapter, we have argued that the attribution of responsibility for or-
ganizational wrongdoing is a rich and complicated area of study. At times,
scholarship seems to oversimplify some issues while ignoring others. To some
extent, this is a problem in most scholarly endeavors: we can subject only some
aspects of social reality to our gaze at any given time. As a result, much of
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what we know about “willfulness” in organizational contexts, to mention just
one example discussed in this chapter, may be problematic. To address the con-
cerns that we have raised, we have offered a more holistic approach to AOR
for organizational wrongdoing by proposing a four-step schematic model. We
also conceive of responsibility as a multidimensional concept comprised of four
dimensions (knowledge, intention, causality, and moral wrongfulness) and sug-
gest that scholars would benefit from exploring each of these dimensions as they
are impacted by the kinds of factors that we have included in our model. We
believe that future research would benefit from empirically investigating the so-
cial construction of facts at multiple levels of analysis rather than assuming the
existence of “pure behavioral phenomena,” and that more attention to all four
steps in our model is needed to advance our understanding of organizational
wrongdoing.
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Part II

White-Collar Criminogenesis: Structure,
Motivation, and Rationalization



1
Generative Worlds of
White-Collar Crime

Neal Shover

A complex of issues surrounding white-collar crime has flummoxed investi-
gators for nearly seven decades. They originate in disagreement over how to
distinguish and define the concept and whether there is significant analytic
payoff from doing so. This paper begins by briefly noting this definitional con-
troversy and lays out an approach that is employed in the remainder of the
paper. Next the paper notes that regardless of how white-collar crime is defined
research shows striking differences between white-collar and common offend-
ers. The focus then shifts to class-based differences in lives and child-rearing
that provide working-class citizens and citizens of privilege with significantly
different cultural capital. A major focus is constructions of white-collar crime
by the latter that distinguish them from what is characteristic of street offend-
ers. The paper concludes with an interpretation of white-collar-crime that is
committed by privileged citizens that situates it in context of social class and
cultural capital.

Definitional Nets

There are few areas of criminological investigation plagued with the intractable
controversies that envelop study of white-collar crime. From the introduction
of the concept nearly 70 years ago, dispute has swirled around alternative def-
initional approaches. Sutherland’s definition highlights the respectable status
of its perpetrators as the most important characteristics of white-collar crime.
This approach is adopted by all who believe that differentials of power and
influence are key to identifying, framing satisfactorily, and unraveling funda-
mental questions about crime and crime control (Braithwaite, 1991). In contrast
to those who prefer criminal-based definitions of white-collar crime, others
contend that either there is no analytic advantage to be gained by highlight-
ing offenders’ privileged position or that the focus is misplaced. They counter
with crime-based definitions, all of which look to formal characteristics of
criminal offenses as the basis for distinguishing white-collar crime. As Edel-
hertz (1970:3) puts it, a white-collar crime is “an illegal act or series of illegal
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acts committed by nonphysical means and by concealment or guile, to obtain
money or property, to avoid the payment or loss of money or property, or to
obtain business or personal advantage.” When using crime-based definitions of
white-collar crime, the respectable status of those who commit it is reduced
substantially or is rendered analytically insignificant. Thus, Edelhertz (1970:4)
believes that “the character of white-collar crime must be found in its modus
operandi and its objectives rather than in the nature of the offenders.” His ap-
proach is matched by Shapiro (1990), who calls for “collaring the crime, not
the criminal.”

The democratic implications of doing so are clear. When it is defined on
the basis of offense characteristics, white-collar crime can be “committed by a
bank teller or the head of an institution. The offender can be a high government
official with a conflict of interest [or] [h]e can be the destitute beneficiary
of a poverty program” (Edelhertz, 1970:4). No longer is white-collar crime
the province of the respectable, remote, and powerful; now the neighborhood
automobile mechanic receives equal billing. Just how democratic the empirical
implications of crime-based definitions can be is clear from studies that use the
criminal code as template for identifying white-collar crimes. Investigators at
Yale Law School, for example, began research on 1,094 individual offenders by
drawing a sample from all persons who were convicted of or who pleaded guilty
to any of eight statutorily defined crimes in seven U.S. District Courts in the
years 1976–1978 (Weisburd et al., 1991). Securities fraud, antitrust violations,
bribery, bank embezzlement, postal and wire fraud, making false claims and
statements, credit and lending institution fraud, and tax fraud were designated
white-collar crimes by investigators. By definition, individuals convicted of any
of these offenses are white-collar criminals. In samples selected on this basis,
a high proportion of offenders are anything but members of “elite groups,
high status executives or large, multinational corporations, however loosely
defined these terms may be” (Croall, 1992:56). Instead they are citizens of
modest means and small business firms. Many individual offenders in fact are
unemployed when they commit their “white-collar” crimes (Forst and Rhodes,
1980; Weisburd et al., 1991).

Regardless of how the behavior is defined, however, the demographic char-
acteristics and backgrounds of white-collar offenders present a marked contrast
to what is typical of street criminals. The contrast is reduced enormously when
crime-based definitions are employed, but it is pronounced nonetheless. In one
such study, 15 percent of white-collar criminals came from families that had
trouble providing necessities, but the same was true of 25 percent of street of-
fenders (Benson, 2002; Forst and Rhodes, 1980). Telemarketing offenders over-
whelmingly are products of parental homes in which financial circumstances
were secure if not comfortable (Doocy et al., 2001). Information on their ed-
ucational attainment also shows a level of achievement beyond what is true of
street criminals. Interviews with 47 convicted telemarketers revealed that eight
dropped out of high school, but most graduated. Twenty-one attended college,
and five held baccalaureate degrees (Shover, Coffey, and Sanders, 2004). Other
research likewise shows that white-collar criminals are better educated than
street offenders, significantly older and less often members of minority groups
(Benson and Kerley, 2001; Benson and Moore, 1992; Shover and Hochstetler,
2005).
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Class and Respectability

Controversy over alternative definitions of white-collar crime undoubtedly will
continue, if only because the outcome is consequential for the kinds of persons
who will bear the opprobrium of being labeled a criminal. The definition em-
ployed in this paper emphasizes the qualities of white-collar offenders rather
than the crimes they commit. Approached in this way, a substantial proportion
of white-collar criminals are distinguished by lives of material privilege and
respectability. This means, most importantly, that they are free from the “daily
struggle to keep themselves from falling over the cliff” into insolvency (Shipler,
2004:300). Preoccupation with meeting basic material needs, fiscal precarious-
ness, and unceasing concern about it are largely alien to their worlds and lives.
Dunk (1991:41) notes the obvious, that in stark contrast to their conditions of
life, “the necessity of paid labor and the fear of losing it dominate the lives
of working-class individuals.” White-collar criminals generally do not live in
families where injury to the breadwinner can plunge all into material desper-
ation in a matter of days. Instead, their automobiles start on command; their
refrigerators and wine racks are adequately, if not amply, stocked; their homes
are commodious, comfortable and secure; and their children are well-clothed
and well-fed. Material privilege is important because it shapes every aspect
of life from options available at stages of the life course to the availability of
leisure to evaluate them carefully.

Privilege and respectability are not dichotomous variables, however, and it
would be foolish to pretend they are. The members of any population—this is
true particularly of large and demographically heterogeneous nation states—
can be arrayed on a continuum from those who have an adequate if precarious
income and a modicum of respectability to citizens with multi-million dollar
annual compensation packages and deference from elites. It includes those who
cling to being counted among the middle-class as well as citizens who live in
opulence. As it is used here, the privileged excludes those who are marginally
above the floor of wealth and respectability in favor of citizens who are ma-
terially comfortable and routinely treated with respect by others. It excludes,
therefore, clerks, bank tellers and similar low-paid and low-level organizational
functionaries who generally are counted as white-collar criminals when crime-
based definitions are employed.

Crime and other forms of rule breaking spring from a remarkably small num-
ber of base motives, but they are expressed in diverse meanings and rhetorical
constructions. The worlds in which these are acquired vary structurally and
culturally, but social class is an irreducible source of variation. Class, however,

is largely missing as a category of identity offered by popular culture and political
discourse in the early-twenty-first century United States. [It] is not a central category
of thought . . . , and [it] is often conceptually displaced onto or read through other
categories of difference like gender and race in such away that [it] is rendered invisible
(Bettie, 2003:195).

To speak of class is to highlight the material conditions of life and how they
shape perspectives and understandings not only of crime and punishment but a
host of matters. Class
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is script, map and guide. [It] tells us how to talk, how to dress, how to hold ourselves,
how to eat, and how to socialize. It affects who we marry; where we live; the friends
we choose; the jobs we have; the vacations we take; the books we read; the movies
we see; the restaurants we pick; how we decide to buy houses, carpets, furniture,
and cars; where our kids are educated; what we tell our children at the dinner table
(conversations about the Middle East, for example, versus the continuing sagas of the
broken vacuum cleaner or the half-wit neighbor) (Lubrano, 2004:5).

As class is used here, the analytic focus is on its cultural components, not its
structural properties. This is class as lived experience.

In addition to their adequate if not substantial material resources, white-
collar criminals are privileged also by respectability. Poverty and disrepute are
inextricably linked, and, for many, “the worst thing about poverty is not the
actual living of it, but the shame of it” (Parton, 1994:51). Reflecting on his
materially impoverished Irish childhood, McCourt (1996:272) recalls,

We go to school through lanes and back streets so we won’t meet the respectable
boys . . . We know they’re the ones who will get jobs in the civil service and help the
people who run the world. . . . We know they’re the ones who will go to university, take
over the family business, run the government, run the world. We’ll be the messenger
boys on bicycles who deliver their groceries or we’ll go to England to work on the
building sites. Our sisters will mind their children and scrub their floors . . . We know
that. We’re ashamed of the way we look.

Referring to a typical male informant, investigators who interviewed
150 Boston-area working-class men and women said that “he sees himself
as receiving the ultimate form of contempt from those who stand above him in
society: he is a function, “Ricca the janitor,” he is part of the woodwork” (Sen-
nett and Cobb, 1972:50). Reflecting on her working-class background, Rubin
(1976:13) notes that she was unable to examine it analytically for many years
because “I was . . . eager to forget the pain and the shame of feeling deficient.”
Scholars and academics are not immune from the tendency to see working-class
women and men as unworthy. Part of the intelligentsia, they characteristically
see themselves as “people who hold the ’right’ values [and] stand out from a
mass whose understanding and sensitivity they believe inferior to their own”
(Sennett and Cobb, 1972:69).

This is not to ignore substantial variation in the conditions and rewards of
working-class lives (Bettie, 2003). They include men and women who earn
high wages, who have adequate health insurance and who may own their home.
Their work, perhaps in the highly skilled and unionized construction trades,
is challenging, allows for exercise of some self-direction and results in visible
and enduring products that they often point to with pride. Nevertheless, the
changing labor market characteristic of contemporary Western nations has left
an increasingly large fraction of the working class in economically marginal or
desperate straits (Rubin, 1994; Johnson, 2002). Here, for example, are persons
employed at the lowest levels of the nursing home industry; their work often
requires cleaning the beds and bodies of incontinent residents. The nature of
this work ensures that only those with few options choose to do it, particularly at
the minimum wage it pays. Few working-class citizens do work that is exciting
or newsworthy. This and their low status gives to many a sense of personal
insignificance that is only strengthened by awareness that their views are not
solicited and usually are not considered by people who count (Sennett and
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Cobb, 1972). They are largely invisible to respectable people, and neither they
nor their opinions matter much (Ehrenreich, 2002; Shipler, 2004).

Interpersonal and Cultural Correlates

The interpersonal and cultural correlates of materially precarious lives are as
clear as they are different from what is commonplace in worlds of privilege and
respectability. Observational studies of the daily lives of working-class fami-
lies reveal distinctive patterns of child-rearing described as “natural growth”
(Lareau, 2002:747). By this is meant that “parents [view] children’s develop-
ment as spontaneously unfolding, as long as they [are] provided with comfort,
food, shelter and other basic support” (Lareau, 2002:773). Poor and working-
class parents try to provide “the conditions under which children can grow
but [leave] leisure activities to children themselves.” Moreover, “these par-
ents . . . use directives rather than reasoning.” In blue-collar households, com-
munication is implicit; much is understood but goes unsaid, and children do not
engage in conversation with adults so much as receive opinions or edicts. This
is one reason many do not develop self-assurance dealing with superiors and
impersonal organizations. Parental discipline in poor and working-class fami-
lies runs to the immediate, painful and quick. Corporal punishment is used more
often by working-class parents than those at higher levels of the class struc-
ture (Strauss and Donnelly, 1994). Working-class children, however, develop a
generalized conformism, and they generally see legal threats as legitimate and
binding (Kohn, 1977).

In blue-collar employmentworlds an easy, informal egalitarianismprevails in
most circumstances. There is remarkably little competitiveness among workers.
Most share a common status, and prospects for upward mobility are limited in
any case. Those who work too rapidly or maintain distance from co-workers in
hopes of being noticed by superiors are derided as “rate busters” or “company
men.” Dunk (1991:75) notes that in this world, a “[o]ne does not want to give the
impression of being too eager or of trying too hard.” Those with a background
in the working-class who subsequently find themselves in middle-class work
worlds often remark by contrast on the competitiveness they encounter:

In the factories I’ve worked in, if you talk down to another worker you can expect to be
“punched out.” The basic operating procedure of academia and graduate school . . . are
based on competitive game playing, which in working-class settings would make
you an outcast. . . . In my previous work environments this type of behavior had spe-
cific names: “brown nosing,” “kissing ass,” and so on . . . The modus operandi among
middle-class careerists is based on competition (Langston, 1993:66–7).

Fortune is not generous to most who must make their way in the working-
class world, but they generally do not blame others for this. What has been said
about chemical factory workers is true for most:

[T]hese workers typically believe that their position in the class structure is of their
own doing. They are factory workers because they want to be or, if they do not want
to be, because “they missed the boat.” They “had their chances.” If they regret their
position they tend to blame not their class origins but themselves (Halle, 1984:169).

Many realize aswell that their lack of social connections orwell-placed contacts
limits their chances in life, but this is accepted as “the way the world works”
and not something to lament for long.
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Located near the bottom of the class structure, working-class citizens wit-
ness ample misfortune either personally or vicariously. They are cautioned from
early life to expect and to take setbacks in stride. Their calloused dreams in-
clude a healthy dose of fatalism. “[Y]ou are always afraid that the good things
in life are temporary, that someone can take them away” (Bragg, 1997:297).
Lacking a sense of efficacy even, entitlement as a cultural or individual qual-
ity is the last thing encountered in their worlds (Croteau, 1995). Their lives
have given them little reason to expect opportunities, and when they encounter
them, wariness is a characteristic response. Many have come to understand that
“the only thing worse than doing without is to be given something and then
have it snatched away” (Bragg, 1997:309). Those with little if any material
surplus do not rush headlong into schemes that could turn to dust and produce
ruination.

When they run afoul of the law, men and women from these worlds are as
likely as not to blame themselves. That economic or labor-market conditions
may have shaped their actions and the actions of others like them is not consid-
ered at length. If they recognize that others influenced them, they are quick to
add “I got myself into the situation” or “no one twisted my arm.” Reflecting on
his younger years, songwriter and singer Merle Haggard rejects the possibility
that his upbringing was responsible for his later imprisonment. He concludes
instead that “leaves only me to blame” (Haggard, 1968). There are millions like
him.

They have available and employ a narrow range of acceptable explanations
for their crimes. They likely did not belong to high-school forensic or debate
clubs nor did they take classes that encourage search for arcane meanings
and complex interpretations. The conditions of their work, moreover, do not
facilitate or require development of these cultural skills. Their work days are
filled with the need for physical action, immediate responses and outcomes that
are readily apparent to others either as satisfactory or lacking. Their crimes share
many of these qualities and seem not to permit or require from investigators a
complex search for either the facts or their meaning. They discourage public
exploration of motives and may interpret it as weakness, deception or whining.
Street thieves, for example, typically refer to their activities as “stealing” or
“doin’ wrong,” and the circumstances of their crimes leave little room for denial
or creative explanations. Twenty-year old males arrested on the street carrying
electronic equipment and a pry bar only blocks from where residents were
burglarized readily invite the label “perp.”

Backgrounds of material privilege provide those who later become white-
collar criminals with experiences sharply different in many ways from what
is commonplace in poor and working-class households. The amount of space
available to family members and the accommodative patterns that produce a
high rate of occupational density is an immediate example. “It is one of the dis-
tinguishing marks of . . . working-class family life that there’s not enough room
in the house either for the people who live in it or the things they collect as
they pursue their lives” (Rubin, 1994:17). Family members as a result must ac-
commodate to the wishes and schedules of others in matters as mundane as the
nightly bathtub queue. Middle-class homes are spacious, families are small and
space generally is close at hand for those who want to be alone. Children typi-
cally have private bedrooms. Throughout the homes of working-class families,
empty space is public space, which makes for both a reduced sense of personal
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privacy and inability to get away easily to indulge the brain or emotions. In
marked contrast to their living arrangements, middle-class homes “don’t have
a bed in the living room” (Bragg, 1997:98).

Other benefits of a materially secure and respectable upbringing are not
nearly as apparent, but they are no less important. Lareau (2002:773) describes
the child-rearing practices of middle-class parents as “concerted cultivation.”
In contrast to working-class parents, who see the lives of their children “unfold-
ing,” middle-class parents make a “deliberate and sustained effort to stimulate
children’s development and to cultivate their cognitive and social skills.” They
attempt to foster children’s talents through organized recreational and activ-
ities. An assured and adequate family income has obvious implications for
these efforts by making it possible for parents to pay financially for these pur-
suits. The leisure activities of working-class youth by comparsion are played
out on geographically more restricted and less expensive terrain. Their parents
have neither the fiscal nor cultural resources to provide the kind of support
that is commonplace in middle-class households. This severely limits their
children’s participation both in school and extra-curricular activities (Lareau,
2003).

Middle-class children are encouraged verbally and included in conversations
with their parents and other adults. Parents often defer to them, andmiddle-class
children witness parental juggling of family schedules around them and their
activities. Lareau suggests that this and other aspects of middle-class child-
rearing produce a sense of entitlement in middle-class children, one that may
find expression throughout life. In school, for example, they are singled out for
special treatment by teachers who see in their class-based cultural skills and
personal qualities evidence of leadership potential (Bettie, 2003). They have
little knowledge of drudgery and subordinate status save perhaps for temporary
employment .

In other ways as well, the contrast with working-class experience is striking.
Children of privilege have little experience with crises of the kind that can
send lives on a downward and irreversible spiral. They characteristically expect
that things will go well for them. They expect opportunities to be available.
Cultural skills and perspectives acquired gradually in the routine conversations
and dynamics of family life shape characteristic responses to subsequent crises
and opportunities. Crises are unexpected and generally are seen as unfair or
undeserved, and, for this reason, extraordinary responses are thought to be
justified. As for opportunities, they learn to recognize and exploit them when
they appear.

The social and cultural conditions that prevail in their formative years gen-
erally are reproduced in the subsequent employment experiences of privileged
citizens (Kohn, 1977). As adults, they generally do work that is morally and
physically cleaner than work done by blue-collar employees; they generally do
not return home at the end of the day with mud, grease, cotton dust or toxic
chemicals on their clothing. For many their work is interesting and creative,
and they are permitted considerable self-direction. They may occupy offices,
access to which is restricted by secretaries or other subalterns. Personal as-
sistants maintain their appointment calenders and smooth out problems in the
workday, while the inconveniences and unpleasantries of life beyond the office
are managed by paying others to take care of them. They and their superiors
prefer not to know very much about those who do the world’s dirty work. Nor
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do they want to know how things are going, just so long as they are going.
This is one reason respectable citizens do not show up at local police stations
unaccompanied by media representatives simply to talk with officers to let them
know how much their work is appreciated.

Products of child-rearing in which communication is predominantly implicit,
working-class citizens are attuned and pay attention to external qualities of
behavior. In middle-class child-rearing communication is explicit, and much
of it is devoted to unraveling the intentions behind puzzling or deviant actions.
Children learn to look for and consider what is behind untoward conduct and
to pay less attention to its formal status. Privileged citizens are more likely
to view norms not as absolutes but as situationally applicable, and infraction,
which is seen as a product of internal dynamics that explain if not justify it,
is a matter for discussion and negotiation. It can be a protracted process. The
reasons for punishment or correction must be explained defensibly, and middle-
class children learn early that arguable lack of intent mitigates a wide array of
misconduct. They gain experience evading moral and legal responsibility for
their unpleasant actions. It is a lesson they learn well. Many convicted white-
collar criminals have little experience as penitents.

Class, Culture and Criminogenesis

Interpretations of street crime and those who commit it invariably highlight
the causal significance of childhood and family pathology. “[I]mpoverished
families have long been stigmatized as dysfunctional. The father is a drunken
or addicted ne’er-do-well, if he’s around at all, and the mother an angry shrew
or submissive incompetent. The parents don’t read to their children, don’t value
education, don’t teach or exhibit morality” (Shipler, 2004:161–62). Children
of privilege by contrast have little material need, yet many appear as ready
recruits to white-collar crime. Products of location in the class structure where
material resources are adequate if not abundant and interpersonal respect is
granted routinely, they commit acts of deceit and fraud and exploit positions
of organizational power. Whether at home, at their places of employment or
engaged in leisure activities, the culture and ethos of their worlds appear to
generate ample if not increasing numbers of privileged citizens prepared to
commit white-collar crime.

The ease with which they do so suggests there may be qualities and patholo-
gies in their common backgrounds that are functional equivalents of family
conflict and deprivation that figure prominently in the early lives of street crim-
inals. The apparent flourishes and excesses of privilege are a starting point.
Wright et al. (1999:178) have noted that social class “alters a variety of life
contexts and chances” from differences in economic opportunities to culture,
and these can increase delinquency by privileged youth.”Hagan (1992) suggests
as well that both the social power and risk taking characteristic of materially
comfortable classes may contribute to crime and delinquency in their children.
Three cultural conditions of their generative worlds may be significant for how
they facilitate criminality: normatively unbridled competition, a pervasive sense
of arrogance, and an ethic of entitlement. They are among the reasons why not
only taverns and jails but also worlds of privilege and corporate offices can be
breeding grounds for transgression.
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Competition

Competitiveness is striving or vyingwith others for profit, prize, or position. It is
a sense of rivalry. Lareau (2002, 2003) observed thatmiddle-class children often
develop and experience a sense of competitiveness with their siblings. As with
their overall style of child-rearing, middle-class parents believe competition
is a positive experience and one they try to provide for their children (Lareau,
2003:60–61). Theymonitor the progress of their children regularly andprecisely
so they will develop skills needed to thrive in the professional and managerial
workforce. They push them to compete and excel. In countless ways, middle-
class children are sent the message that their parents and others expect them to
succeed. They expect life to offer rewarding opportunities. This is less common
and salient in working-class homes.

In cultures of competition individuals are driven to strive for success, whether
this be fortune, fame, or respect, and they worry ceaselessly about conditions
that might stand in their way. Locales and time periods vary in how powerfully
and pervasively an ethos of competitiveness dominates interpersonal relation-
ships and individual actions. At Enron Corporation, management policies re-
quired each year that employees be evaluated on a forced curve so that fifteen
percent would receive performance ratings of unacceptable (Cruver, 2002). The
pervasive insecurity generated in competitive environments like this provides
powerful motivational pushes toward misconduct. On the basis of interviews
with convicted white-collar offenders, Spencer (1965) notes that they place an
exaggerated emphasis on elevating their social position and prevailing in com-
petition with others. It can become all-consuming and trump all obligations
and commitments. In competitive worlds, progress is assessed by comparison
with peers, and inevitably there are winners and losers. Desire to be the former
is fueled in part by fear of becoming the latter. Enron’s system of “rank and
yank” bred intense fear:

Suffice it to say any [annual] ranking that plummeted you lower than your previous
assessment gave many people a reason to start a course of antidepressants or switch
from beer to bourbon. A reduction in your ranking status would affect your salary,
your self-esteem, your standing among your peers and, worst of all, your bonus. Once
wounded with an “issues” ranking, like a stricken animal in a herd, other employees
would begin to shun you as you might draw lions (Brewer, 2002:92).

A convicted telemarketer could be talking for most:

You could be selling a $10 thousand ticket, you could be selling a $49.95 ticket, and
it’s the same principle. It’s the same rules, it’s the same game. I like to win. I like to
win in all the games I play, you know. And the money is a reason to be there, and a
reason to have that job. But winning is what I want to do. I want to beat everybody
else in the office.

Nor is he alone in describing the power of culturally competitive worlds:

[I] sold the first person I ever talked to on the phone. And it was just like that first
shot of heroin, you know. I’m not a heroin addict. . . . I’ve only done heroin a couple
of times. But it was amazing. It was like, “I can’t believe I just did this!” It was
incredible. It was never about the money after that. . . . Yeah, it was about the moneyYY
initially, but when I realized that I could do this every day, it was no longer about the
money. It was about the competition, you know. I wanted to be the best salesman, and
I want to make the most money that day (Shover, Coffey, and Sanders, 2004:69).
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In competitive cultures, people generally evaluate personal success in terms of
wealth and material possessions. Competition need not be economic, however.
Establishing or maintaining respect by peers for exceptional achievement is
a priority for many, but humans compete for attention from superiors, plum
assignments and career advancement. Charles Colson, once a White House
staff member, remarks that

Nixon and I understood one another—a young ambitious political kingmaker and
an older pretender to the throne. We were both men of the same lower middle-class
origins, men who’d known hard work all our lives, prideful men seeking that most
elusive goal of all—acceptance and the respect of those who had spurned us in earlier
years (Colson, 1976:31–2).

Desire to demonstrate through competitive struggle that respect is deserved
plays no small part in some white-collar crimes.

Money, however, is unsurpassed as a medium for gauging competitive suc-
cess. Its decimalized metric is far superior to the disputed and nuanced ones
used to measure respect. The upwardly mobile son of an entrepreneur and
small-business owner notes that

[t]o those of us who raced along the Wall Street treadmill of the 80s, money assumed
a mystical aura. Once you achieved a modest level of success, once you knew that you
had your mortgage and your car payment covered, once you had a full belly, money
simply became the way you gauged your level of success, compared to those about
you. . . . [M]oney became the points on the scoreboard (Levine, 1991:390).

This suggests that not all who emerge as winners from competitive struggle find
relief in victory; once achieved they know only insecurity over hanging on to
what they have gained. For others, successful competition only kindles desire
for more of the same:

[A]t each new level of my career, I had pushed my goals higher. When I was an
associate, I wanted to be a vice president. When I became a vice president, I wanted
to be a senior vice president. . . . When I was earning $20,000 a year, I thought, I can
make $100,000. . . . When I was making $1 million, I thought I can make $3 million.
There was always somebody one rung higher on the ladder, and I could never stop
wondering: Is he really twice as good as I am? Ambition eclipsed rationality. I was
unable to find fulfillment in realistic limits. . . . The hours grew longer, the num-
bers grew bigger, the stakes grew more critical, the fire grew ever hotter (Levine,
1991:391).

By elevating and rewarding success above all else, competitive environments
provide both characteristic understandings and justifications for misconduct
(Coleman, 1987). In these worlds normative restraints are transformed into
challenges to be circumvented or used to advantage. The roots of workplace
competitiveness reachwell into the past formanywhocannot elude its undertow.
The morally corrosive effects of unbridled competition are seen in a range of
settings, but they are evidentmost glaringlywhere competitors are youngmales.
In places where their numbers and influence predominate, their perspectives
define the collective ethos. Patriarchal notions of masculinity and competitors
of privileged background predominate in worlds that breed tempted individuals
and predisposed organizations.
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Arrogance

Arrogance and an air of imperiousness occasionally are seen in the conduct
of street criminals; the swaggering gun wielding figure is encountered in real
life often enough to reacquaint us with this fact. But arrogance is a more likely
springboard for crime in places and on the part of offenders who do not live so
close to the material edge. The inhabitants of materially secure and respectable
worlds are accustomed to being superordinates; they give orders, and others
move to their dictates. Their views are solicited and taken seriously by peo-
ple who count. They are waited on. Many of them have known success and
emerged as winners from competitive struggle. All do not handle it well, how-
ever; the self-important, arrogant white-collar offender is a recurring figure in
chronicles of white-collar crime. The face of arrogance is inescapable, for ex-
ample, in decisions by powerful and wealthy public figures to award lucrative
non-competitive contracts to friends and associates. In a large public meeting
the chief executive officer of Enron Corporation reportedly referred to a pesky
questioning accountant as an “asshole” (Cruver, 2001:54; Swartz and Watkins,
2003:265). Public lapses of respectability are uncommon for elite white-collar
criminals; normally they do not display such inappropriate behavior. A securi-
ties fraudster recalls the sense of self-importance bordering on arrogance that
he experienced before his scheme collapsed:

[My wife] and I were becoming more and more in demand. I was successful enough
that people were laughing at my stories. Even my brother-in-law invested with the
kid brother who was taking the world by storm down there in Atlanta. . . .

[M]y mother-in-law claimed I was a genius. I secretly admired her discernment.
My office had to be enlarged to house a person of my intelligence, kindness, and
shrinking humility. Class A personalities asked for my opinion about things (Lawson,
1992:67).

He and others like him may come to believe that “they [don’t] have to follow
the rules because they made them” (Swartz and Watkins, 2003:302).

Arrogance probably is less common among ordinary white-collar criminals,
chiefly becausemany are employed in occupations that do not provide the requi-
site material, organizational and dramaturgical supports. It can find expression
in disdain or indifference for legal restrictions and their creators, however. The
idea that the state reserves the right to intervene in their work environments and
restrain their decision-making is accepted only conditionally by many. Further,
the presumption that they should exercise due diligence and responsible con-
cern for details expected of ordinary citizens is rejected. Asked to explain his
crimes, a former academic scientist, entrepreneur and corporate CEO who was
convicted of insider trading replied,

I think I was arrogant enough at the time to believe that I could cut corners. Not care
about details that were going on and not think about consequences. [But] one of my
great faults is—I refused to deal with everyday details that people have to deal with
to make sure that mistakes aren’t made. And I think, in that way, there may have been
arrogance where I didn’t have to deal with details—that these details were meant for
other people, not for me (Waksal, 2003).

The arrogant are accustomed to a world they can manipulate, and their days
are devoted to the search for shortcuts. When caught and convicted of crime,
they deny everything or characterize it as a mistake and an aberration. Belief
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in their personal integrity is grounded in what they have accomplished and
their success in other aspects of life. They distinguish themselves from “real
criminals.”

Entitlement

For children reared in families of privilege and respectability, “[p]arental am-
bition and high expectations, the pressure to succeed, the access to education,
[and] the drive for professional achievement all add up to a sense of entitlement
and opportunity” (Shipler, 2004:145). Cultures of entitlement cause actors in
a range of circumstances to believe that benefits of some kind are due them
and that questioning or disruption of delivery is illegitimate. Behn and Sper-
duto (1979:55) point out that this ethic is not a “conscious creed that prescribes
personal or political conduct [but one that] . . . applies in specific situations, as
a . . . constraint on . . . behavior.” Lareau (2003) observed that middle-class chil-
drenquestion and contest authority. Theydispute and refute correction routinely.
The children she observed were quick to offer advice to authority figures and to
make special requests. They readily passed judgement and already had a sense
that their efforts and accomplishments made them special. The investigators
noted also that when privileges were denied, middle-class children badgered
their parents until they were provided. These children acquired and operated
with a sense of entitlement.

In a ground-breaking study of fraud among medical doctors, a team of inves-
tigators from the University of California interviewed 60 Medicare/Medicaid
andAmericanMedicalAssociation officials, 42 physicians convicted ofmedical
scams, and a control group of 32 physicians with no record of criminal con-
viction (Jesilow, Pontell, and Geis, 1993). The investigators found that among
conditions that facilitate Medicaid fraud by physicians is their belief that in-
sensitive external forces are interfering with their just desserts. In other words,
felonious physicians believe they are entitled to pursue wealth without exter-
nal restraint. What is instructive about this is confirmation that an ethos of
entitlement can become so pervasive among occupational practitioners or orga-
nizational managers that it becomes taken for granted and erodes willingness
to comply with law.

Professionals are hardly alone in this regard. The owners and managers of
commercial establishments believe they contribute importantly to civic life and
to community welfare generally by providing employment to citizens. They
often point to the wealth returned to government by taxes of one kind or an-
other paid by them and their workforce. Many donate time and money to civic
organizations and causes. Professional persons, whether physicians, attorneys,
or engineers, point to their work and its visible results as evidence of their im-
portance. It is common for them and for high-level public-sector managers to
believe that their contributions to community life and the sacrifices their fam-
ilies make because of their work entitles them to cut corners and claim perks
not available to others.

Moral hierarchy is another source of entitlement. The privileged understand
that fortune or luck has placed them in positions of power and control over
organizations and others. They are not brick-layers, and they know it. They
operate daily with understanding that their honor and respectability are a given,
and they are entitled to be treated accordingly; privilege and deference is their
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due. Consequently, when austerity measures are called for the response may be
something different. Throughout the corporate restructuring of recent decades,
as employees made concessions in wages and benefits, management compen-
sation skyrocketed. In 2000, before the collapse of Enron Corporation, the
behavior of its CEO, the son of a minister,

betrayed a powerful sense of personal entitlement. Long after his annual compensa-
tion . . . had climbed into the millions, Lay arranged to take out large personal loans
from the company. He gave Enron jobs and contracts to his relatives. And Lay and his
family used Enron’s fleet of corporate jets as if they owned them. On one occasion, a
secretary sought to arrange a flight for an executive on Enron business only to be told
that members of the Lay family had reserved three of the company’s planes (McLean
and Elkind, 2004:3–4).

As their employer spiraled into bankruptcy and near-destruction, Enron
employees,

continued taking business-related trips, staying in the best hotels and eating in the best
restaurants. These were the perks that the majority of Enron employees enjoyed—and
it was a fair trade for being on the road, for being away from families, and for working
fourteen-hour days. We considered it part of our compensation (Cruver, 2002:73.

Their sense of entitlement is only strengthened by the enormous amount of
largesse that is made available to the privileged. This has been the case for so
long and has become such an accepted part of life that it is no longer seen as
discretionary.

Crime Constructions

Class origins and experiences account for how both crises and opportunities
are experienced, and they also help to explain how easily transgression is re-
sorted to and justified. When they violate the law the privileged have little
difficulty fashioning and bringing to bear linguistic constructions that excuse
or explain their actions. In part because they generally view their circumstances
as exceptional, they generate, elaborate and employ complex interpretations of
their motives. The great majority of individuals placed in positions of finan-
cial trust fulfill their fiduciary responsibilities honestly and faithfully. But not
all. What has been learned about why some persons embezzle from their em-
ployers while others do not highlights the importance of self conversations
in framing prospective acts. Ability to neutralize obeisance to law facilitates
criminal decision-making; investigators have documented and catalogued the
variety of ways criminal decision makers do so (Maruna and Copes, 2004).
Men and women who embezzle are able to do so in part because they define
the act of stealing in ways that enable them to maintain a favorable self-concept
(Cressey, 1953; Zietz, 1981). Some define it as borrowing or as fair compen-
sation due them for the long hours they put in without overtime pay. Others
see it as something done to provide for their children or significant others that
cannot be provided legitimately. Self-defined crises and attractive opportunities
figure prominently in the explanations offered up by white-collar criminals, and
apparently there is no shortage of either in their lives (Weisburd et al., 1991).

Class differences in cultural capital means that upper-class and middle-class
children gain acuity with a larger and more diverse array of neutralizing justi-
fications than less privileged citizens (Hazani, 1991). Computer hackers, who
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disproportionately are youngmiddle-classmales, engage inunendingverbal and
ideological disputes with state representatives over the harmfulness of their ac-
tions (Levi, 2001; Schell, Dodge, and Moutsatsos, 2002). They claim that they
act not for personal enrichment but for the betterment of all by dispersing in-
tellectual property and encouraging innovation. Hackers minimize their crimes
also by claims that they could do much greater harm if they put their minds
to it. By identifying points of system vulnerability, they contend what they do
is no different from what security technicians are paid to do. That they might
also be compared to trespassers, prowlers, or thieves is a possibility they are
unprepared to appreciate.

The linguistic and conversational skills of privileged citizens give them an
advantage at construing criminal decisions as legitimate and socially acceptable
actions that is denied citizens of more humble circumstance. Where the latter
must resort to drugs and the influence of others to overcome the bind of law,
white-collar citizens accomplish this readily by using rhetorical devices. That
they do so attests not to belief in the moral legitimacy of law but their crucial
need to see and be seen as respectable. Perspectives and skills acquired in early
generative worlds and reinforced in their occupational lives facilitate this pro-
cess. They make it possible for respectable citizens to weigh and select criminal
options without adopting a criminal identity. When weighing criminal opportu-
nity, white-collar offenders employ rhetorical and linguistic constructions that
make it seem acceptable and routine. They can draw from a rich repertoire of
excuses and explanations.

White-collar offenders perhaps are more successful than street offenders at
getting others to empathize when they explain their misfortune; accusers are
portrayed as unjust and the government as obtrusive and inefficient. Some cite
the necessity of cheating in order to compete with others who cut corners. Many
white-collar offenders claim they committed crime to benefit their employer,
which leaves them free to argue also that gains for employers benefit many
people. Many draw on professional expertise to argue that overseers do not
understand the requirements or realities of their work. In this way, “social
controls that serve to check or inhibit deviant motivational patterns are rendered
inoperative, and the individual is freed to engage in [crime] without serious
damage to his self image” (Sykes and Matza, 1957:667).

Beyond Generative Worlds

The generative worlds of white-collar criminals do not exist in social vacuum.
Nor are they immutable and unchanging. Instead, characteristics and dynamics
of the largerworlds inwhich individuals are situated constrain their perceptions,
assessments and the odds of resorting to crime. Three aspects may be critical
for their effect on the readiness of privileged citizens either to move closer to
or away from the breakwaters of the law: fluctuations of the business cycle, the
culture of their work organizations and belief that credible oversight is lacking.

Fluctuation in the business cycle has been linked repeatedly to changes in the
supply of those predisposed or tempted to commit white-collar crime, chiefly
because economic downturns threaten both income and prospects for the fu-
ture (Baucus, 1994; Clinard and Yeager, 1980; Simpson, 1987). The decades
bounding arrival of the millennium witnessed increasing income inequality and
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“fear of falling” for a growing proportion of the population (Ehrenreich, 1989).
The result has been heightened competition and willingness to cut corners eth-
ically (Callahan, 2004). Economic upturns also may increase the number of
individuals inclined to weigh criminal options because of widespread belief
that “everyone is getting rich.” At these times, many believe that it is foolish
to hold back or to pass up opportunity. Many who commit white-collar crime
do so in their occupational roles, which typically are situated in organizations,
and the culture of these organizations repeatedly has been linked to the odds of
crime (Baucus, 1994; Vaughan, 1996). Last, ensconced in their peculiar gener-
ative worlds, privileged citizens are aware of whether or not and how closely
overseers are paying attention to them. Where their attention is hazy in focus
and weak in application, the criminogenic consequences of competitiveness,
arrogance, and a sense of entitlement increase. Where it is clear and strong,
humility and self-restraint are ascendant. State actions alternatively can cause
an optimistic or pessimistic assessment of the odds of criminal success and
thereby stoke or dampen predispositions to crime.
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2
Because They Can
Motivations and Intent of White-Collar Criminals

James Gobert and Maurice Punch

Why do high-status, eminently respected business executives and managers,
earning handsome salaries and benefits, breach rules, violate the law, and engage
in “deviant” behavior?1 Seemingly this group of violators has no financial
“need” to turn to law-breaking. What then is their motivation? How do they
justify their actions and how “conscious” are they of offending?

Over a half century ago, Edwin Sutherland,2 who is generally credited with
being the first to identify the field of corporate and white-collar crime as wor-
thy of serious study, asserted that senior executives in reputable companies
routinely displayed what amounted to contempt for legal rules. Many of these
law-breakers, he added, were “recidivists,” who apparently believed that they
could act with impunity either because their conduct was not criminal or, if it
was, their chances of getting caught were miniscule. The absence of prosecu-
tions no doubt reinforced this belief. Above all, even when their offenses were
exposed, the white-collar criminals refused to think of themselves as criminals:
“Their consciences do not ordinarily bother them.”3 From a criminal’s per-
spective, white-collar crime approaches the perfect crime: it reaps substantial
rewards, there is an excellent chance of getting away with it, and rarely does
an offender have to confront the victim or a gruesome crime scene. As a result,
the offender usually does not experience any guilt or remorse.

Our aim in this paper is to build on Sutherland’s lapidary insights.4 Recent
scandals from the world of business suggest a close and complex relationship
between the white-collar criminal and the company under whose guise he or she
perpetrates the crime. The company often provides the context, the opportunity,
the means, and the incentive for the misconduct.5 While white-collar crimes
are usually committed for the organization, the prototypical situation which
Sutherland envisaged, they may also be committed against the organization. Or
the organization may be the vehicle for achieving personal goals and exercising
power.

A second point is that the corporate sector is constantly attempting to con-
struct, influence, and control the legal and regulatory environment in which it
conducts its business. It lobbies for deregulation and against legislation that
would restrict its freedom to operate.6 It provides financial support to parties,
politicians, and candidates who share its philosophy and goals. It constantly
contests laws and tries to manipulate regulators. In short, the corporate sector
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seeks to bring the law into conformity with its aims, rather than the other way
around.

Keith Hawkins7 described regulators as adopting a strategy of “bargain and
bluff.” One might say that white-collar criminals employ a strategy of “bluff
and bargain.” They probe the environment for market opportunities created by
regulatory weaknesses, and continually and relentlessly attempt to expand the
frontiers of the law to and beyond its proper limits. When confronted with
resistance or controls, they resort to bluff; when threatened with exposure, they
endeavor to bargain their way out of trouble.

Putting the above points together leads to a third point, which relates to
the unique opportunities for deviance created by the business environment.
Much ordinary crime is of an opportunistic nature, requiring few skills and
little planning to carry out, and is indulged in by a substantial segment of the
young male population.8 The opportunities to commit a business crime, on the
other hand, are typically confined to a few select persons who are mature, of
high status, typically male, and who have risen sufficiently within the corporate
hierarchy to be in a position to exploit the unique opportunities provided by
their senior level management posts.9 Only a relatively few “special” people
ever are faced with the temptations engendered by the rarified atmosphere of
high-level corporate management in a major company with its opportunities
for deviance, pressures to perform, inducements, and substantial rewards for
success, whether by legal or illegal means.

Our analysis leads us to the issue of motivation: Why do some but by no
means all white-collar executives yield to “temptation,” by which we refer to
the rich opportunities for deviance on offer to those in a position of power and
the ever-present seductions to abuse that power? An insight to the answer to
this question may have been supplied by President Clinton when, in seeking to
explain his affair with Monica Lewinsky, he reflected, “I did [it] for the worst
possible reason . . . because I could.”10 WhileClintonwasobviously not engaged
in white-collar criminality, his point about the near-irresistible opportunities
that are presented by being in a position of almost absolute authority, combined
with the perceived minimal risks of exposure, has resonance for the situation
of white-collar criminals. They too may engage in illegal, immoral, deviant, or
highly questionable behavior simply “because they can.” Like Clinton, they too
may have come to believe that they are somehow above the law.

It is never possible to know exactly what goes on inside an individual’s
mind. The statements which an executive makes after having been accused
or convicted of a criminal offense, are after-the-fact rationalizations. Further,
these rationalizations may be part of an overall defense strategy, a form of legal
posturing designed either to lay the groundwork for a legal defense, or, in the
event of a conviction, for a lenient sentence or early parole. On the other hand,
post-event statements frequently can be fitted into a “vocabulary of motive,”11

a set of formulaic responses that run the gamut from denial of responsibility
and lack of injury or harm to the victim, to an impugning of the motives of
one’s accusers and an appeal to higher values and loyalties.12 All self-serving
explanations for personal and group actions have to be regarded with caution,
however, and the analyst is inescapably forced into conjecture, assumptions,
and interpretations.

The dearth of reliable data is a serious problem for researchers trying
to unravel causation, motivation, and justification in the corporate context.
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Comparable difficulties do not present themselves when the subject is “street”
crime or violent crime. Jack Katz,13 for instance, has vividly described the
“seductions of crime”—a criminal may enjoy the excitement of face-to-face
confrontations, actively cultivating a reputation for callousness and aggression,
consciously adopting the self-image of an outsider, and deriving pleasure from
the “sensuality” of the offense. In contrast, we have little insight into the per-
sonal world of the smartly dressed, well-spoken, and highly educated corporate
executive who turns to crime. These individuals are not outsiders but rather
quintessential insiders. They are seemingly “winners” at the other end of the
social spectrum from the “losers” who commit street crimes. Yet one might ask
whether, like the rogues in Katz‘s gallery, the executives who break the law
experience the same excitement, and adrenalin “rush” that come from perform-
ing a deviant act. More likely, the white-collar criminal’s satisfaction is derived
from the creative manipulation of the legal system rather than imposing one’s
will on another through the exercise of brute force. The white-collar criminals
pride comes from identifying and exploiting loopholes in the law, outwitting
law enforcement personnel, and massaging regulatory systems to their and their
company’s financial advantage. In contrast to street criminals, who may boast
of their triumphs, white-collar criminals are more likely to maintain a discreet
silence regarding their exploits. Thus, not only is white-collar crime less likely
to come to light,14 but also white-collar criminals are less likely to reflect pub-
licly on their offenses:

[W]hite-collar criminals, perhaps from shame or because the ties to those whom they
would have to incriminate are so intimate a part of their own identities that they can
never be broken, rarely publicly confess; when they do confess, they virtually never
confess with the sustained attention to detail that characterizes, for example, almost
any mugging related by an ordinary, semi-literate hustler.15

Problems of access and funding, and the persistent and widespread neglect
of this area by academics,16 mean that one has to enter a blackhole of sur-
mise, speculation, rationalization, doublespeak, obfuscation, and mendacious
dramaturgy to discover the roots of white-collar crime.

Inevitably we are left to speculate about cause, motive, and intent. Yet such
speculation is problematic because multiple variables at different levels can
contribute to the decision to break the law or to engage in conduct that is
subsequently held to be illegal. The critical point may occur at a strategic level
(involving management boards or even segments of an entire industry), at a
tactical level within a specific part of the organization, or as an opportunistic
response to a set of highly specific circumstances. And in all this there is the
further issue of intent and consciousness of wrongdoing. To explore this area we
have decided to examine a select number of cases within three main categories:

� where the behavior is deliberate and fully conscious and there is an awareness
of its being “wrong” and/or illegal;

� where the behavior is consciously planned but where the outcome is not
intended and where some mechanism operates which “hides” the illegal di-
mensions of the behavior for those involved; and

� where the contextual ambiguities in the law encourage would-be offenders to
believe (or be able to rationalize to themselves) that they are not engaged in
unlawful behavior.
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The categories, motives, and mental processes at work are not discrete and there
is an inevitable overlap, but the illustrations have been chosen because they are
broadly representative of the three typologies.

I. White-Collar Crime Committed with an Ostensible
Awareness of the Criminal Implications

Deliberate and “Fully Conscious” Behavior

In this section we focus on decisions by white-collar criminals which are taken
deliberately and consciously, with an awareness of their illegality. We examine
four variations: (1) where the participants come to view deviant practices and
polices as the normal way of doing business and begin to overlook the fact
that what they are doing is illegal; (2) where there is antipathy to rules and
regulators; (3) where executives, with criminal intent, have “looted” their own
companies; and (4) where ostensibly the “best and brightest” managers have
engaged in high-level manipulations leading to severe consequences not only
for natural persons but also for the abstract entity commonly referred to as “the
market.”

League of Gentlemen: Business Crimes as “SOP”
(Standard Operating Procedure)
An early and frequently cited study is that of the Heavy Electrical Equipment
Antitrust cases.17 This research, like that of Sutherland, revealed how complex,
deliberate, and sophisticated white-collar crime can be. Antitrust violations
typically involve strategic conspiracies within industries to evade legislation
and to control the market. These conspiracies are carefully constructed and
often elaborately concealed. Included within the scope of the conspiratorial
activities may be cartel-forming, price-fixing, secret agreements on kick-backs,
and covert deals on bid-rigging. Market conditions and the characteristics of
the industry shape contexts in which companies such as in the pharmaceutical
or construction industries, rig the bidding on contracts, bribe regulators, and
arrange secret deals with professed competitors. Such offenses are deliberate
and involve a conscious decision to break the law. However, to the participants
they may be seen as “the most rational and cost-effective strategy for securing
elusive resources.”18

As Gilbert Geis19 pointed out, those involved in the Heavy Electrical Equip-
ment cases regarded price-fixing as an instrumental means of addressing a
business problem. Ostensible competitors met and collectively reached agree-
ments on prices. These clandestine meetings and agreements became routine
to the extent that managers began to believe that they were standard industry
practice: “[I]t had become so common and gone on for so many years that I
think we lost sight of the fact that it was illegal.”20 When exposed, the par-
ticipants were probably genuinely shocked to be treated as “criminals” and to
receive custodial sentences. At a subconscious level, they probably were aware
that what they were doing was “wrong” but they masked their deviance behind
a battery of rationalizations and justifications—everyone was doing it, nobody
was really “harmed,” it was part of their job and, invoking higher loyalties, they
were acting in the best interests of their company and not for personal gain.
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These rationalizations served to divest their illegal practices of any “criminal”
element.

Of course these excuses were disingenuous: there were duped consumers
who did not receive the beneficial prices of a free and competitive market
and disadvantaged companies which were not included in the conspiracy. And,
while the participants in the Heavy Electrical Equipment and other cases may
not have profited directly, they may well have been rewarded indirectly through
bonuses and promotions for their company’s success and/or for their “loyalty”
to the company. The judge in this case described the defendants as “company
men,” conformists who go along with their superiors and “find balm for their
consciences in the additional comforts and security of their place in the corporate
organization.”21

Although the white-collar conspirators in the antitrust cases were guilty of
violating external rules, viewed from their perspective their actions were a
rational and functional response to market conditions within their industry.
Their personal motives were almost certainly mixed and their justifications
essentially denied illegality and harm. When their activities were exposed, they
forcefully rejected the criminal label “Illegal? Yes, but not criminal.”22

Price-fixinghadbecomea routinewayof conductingbusiness; in otherwords,
standard operating procedure. Senior managers viewed establishing illegal ar-
rangements as part of their job, performed ostensibly “on behalf of” their com-
pany, with no sense of engaging in criminal activity although they were clearly
and deliberately breaking the law.

Condemning the Condemners: The Van der Valks Take on the Regulators
Conservative lawyers, economists, journalists, and politicians are ideologically
opposed to the regulation of business and have a particular abhorrence for using
the criminal law to control corporate practices which they believe are better
regulated by the free market. There is also a category of business entrepreneurs
whonot onlywantminimumregulationwithmaximumfreedom, as doesmost of
the corporate sector, but who actively resent rules, hold regulators in contempt,
and openly and brazenly flout the law. The Van der Valk case in the Netherlands
illustrates the type of offender that we have in mind.

The Van der Valks operated a highly successful, family-run business in the
hotel and restaurant sector.23 The family’s outlets were renowned for friendly
service, low prices, and large helpings of food. They were popular and prof-
itable, and the family was a household name. However, the Van der Valks also
regularly violated employment laws, failed to register personnel (often illegal
immigrants), and did not pay various taxes. They covered up their improprieties
by maintaining poor, sloppy, or nonexistent records.

When challenged by the tax authorities, the Van der Valks adopted a con-
frontational and highly adversarial stance. As in many other countries, the tax
authorities in the Netherlands favor compliance strategies aimed at recouping
lost revenues through negotiated settlements. They are reluctant to go to court,
except as a last resort or in the face of persistent recalcitrance. Unfortunately
for them, the Van der Valks long record of rule-breaking, inadequate record-
keeping, and general maladministration, coupled with their defiance and policy
of vigorously contesting tax claims, made a courtroom confrontation virtually
inevitable. By the time the cases reached the courts the amount involved was
around $100 million.
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Despite the seriousness of the charges, the Van der Valks’ defiance of the
tax authorities did not abate when they were faced with the prospect of a
criminal trial. Their defense was that legal rules were little more than a nui-
sance that should not be applied to successful entrepreneurs like themselves,
and that the regulators were pathetic bureaucrats who deserved to be treated
with contempt.24 Behind this cavalier attitude lay the family’s power and their
knowledge that any locality chosen for one of their hotels or restaurants would
welcome the employment opportunities provided and the custom brought to the
area. Weaving their way through a maze of rules, regulations, licenses, controls,
and auditing requirements, the Van der Valks were able to find authorities will-
ing, in implicit if not explicit agreement, to collude with them. Over a number of
years the family was able continually and successfully to ignore rules designed
to apply to all, with the result that law-breaking had become a profitable way
of conducting their business.25

The goal of the Van der Valks was ostensibly power, status, and profit. No
doubt they also aimed to maximize their profits by not fully declaring and
paying taxes.But underlying theirmisconduct appeared to be agenuine anddeep
disdain for legal rules and an open contempt for those who tried to enforce them.
Whenattacked, theVanderValks counter-attacked.They compared thebehavior
of the tax authorities toward them to that of theNazi occupiers during the Second
World War, branding their accusers as “blackmailers and extortionists,” who
used arrest and interrogation methods associated with the Nazis in the war.
This may well have touched a sensitive public nerve. After they were convicted
and given custodial sentences, there was such a public outcry that an appeal
court substituted suspended sentences and community service for the custodial
sentences. This popular support for their stance and case served to enhance the
Van der Valks reputation as folk-heroes. Ordinary people identified with their
defiance of the tax authorities.

In “condemning the condemners” the implicit and not so subtle message
of the Van der Valks was that “real” businessmen should be allowed to make
money with as little hindrance from the state as possible: “Do people want to
destroy a healthy company? Crime in the Netherlands is rising at a disturbing
pace. Isn’t it better that they [the government] spend their time on tackling that
rather than on people who with hard work have built up a healthy business?”26

Among the points made by the Van der Valks’ in their counter-attack against the
authorities was that they already paid considerable taxes, that they had created
many jobs, and that their helping young people from abroad to earn a living,
albeit illegally, was a form of “social work” (“you have to be really tough if
you are going to drive someone away who is hungry”27). Their attack, however,
was almost scattergun, with their emotive barbs being aimed at the government,
the unions, the tax authorities, fiscal investigators, and the judiciary. Yet some
authorities and regulators apparently covertly agreed with them to the extent
of condoning their rule-bending and colluding in their law-breaking, while the
public, for its part, regarded them as heroes rather than villains.

As we noted earlier, the corporate sector often vigorously contests the law,
lobbies against legislation, and sponsors politicians and parties whom it regards
as sympathetic and who it believes will support laws and regulatory regimes
favorable to them. In short, corporations seek to shape the political, economic,
and regulatory environment in which they operate. But all this goes on within a
traditional and accepted political framework. The Van der Valks, by challenging
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and impugning all who stood in their way, took their campaign to a different
level. They ignored the rules of “the game,” libeled their accusers, and employed
awide-ranging repertoire of specious rationalizations forwaysof doingbusiness
which were blatantly illegal, all the while strenuously rejecting the criminal
label. In essence they were saying that, because there were no victims, and
because everyone from their employees to their customers to the community in
which their businesses were located gained in some way, then their failure to
pay taxes was not a “real” offense.

What set the Van der Valks apart from other white-collar criminals was the
fact that, when their illegality came to light, they did not deny it, but rather
seemed to take pride in it. Doubtless many executives and directors in large
companies share their views but, for tactical reasons, tend to be more restrained
in their public utterances. Self-made entrepreneurs like the Van der Valks, own-
ers of small family firms, and independent professional groups may be more
inclined to be vocally combative, exploiting the media, conveying contempt
for regulators and officials, and showing little deference to the authorities. In
response to being accused by the prosecution of being a member of a “criminal
organization,” one of the family was not afraid to retort “if running a business,
managing to survive andworking hard is criminal; then yes, we are criminals.”28

Opportunistic and Predatory Deviance: The Savings and Loan Scandals
There are many cases where the opportunity to make money quickly and illicitly
is created unwittingly by laws or government policies. The savings and loan
(S&L) scandal in the United States, which wound up costing the American
taxpayer billions of dollars, was a case in point. Originally allowed to take
deposits and offer loans and low interest mortgages, the S&Ls, or “thrifts,”
were restricted in their financial practices by federal regulation. For a number of
reasons, however, the thrifts found themselves in considerable difficulties by the
1970s. Following his election, President Reagan lifted existing controls, thereby
allowing the thrifts to offer more services and compete with the commercial
banks.

This exercise in deregulation sparked a virtual crime wave within the S&L
industry. Calavita and Pontell29 documented a wide range of conduct which
they characterized as “looting” or “collective embezzlement”. Many of the
thrifts were brought down by “deliberately high-risk strategies, poor busi-
ness judgments, foolish strategies, excessive optimism, and sloppy and careless
underwriting.”30 Others were waylaid by actions which bordered more on the
criminal: legally dubious real estate transactions, personal enrichment through
exorbitant salaries and bonuses, excessive fees to “consultants,” jobs for fam-
ily members, trading on inside information, and setting up a shield of front
companies through which to make loans to themselves. In essence, institutional
funds were siphoned off for personal gain at the expense of the institution itself,
typically with the implicit or explicit sanction of the company’s management.

What distinguished the S&L cases from, for example, the improprieties of
the Van der Valks and others was that the offenders were not committing crime
for the benefit of their company, one of the major themes in the literature since
Sutherland; these crimes were committed against the company. In other words,
the company was the victim.

There was another significant feature that may have contributed to the white-
collar offenses in question. Individual deposits in S&Ls were insured by the
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government against losses up to $100,000. This insurance may have allowed the
S&L looters to rationalize their misconduct on the ground that ordinary savers
were not being harmed. When the thrifts failed, the government as insurer had
to pay the bill. Thus, the unintended consequence of an arguably enlightened
government social policy was to create a criminogenic market that provided
tempting, if not irresistible, opportunities. In the highly significant words of
one consultant:

“If you didn’t do it, you weren‘t just stupid—you weren’t behaving as a prudent busi-
nessman, which is the ground rule. You owed it to your partners, to your stockholders,
to maximize profits. Everybody else was doing it.”31

Unscrupulous individuals, some with criminal connections, flocked as a rat-
pack to the S&Ls in order to fleece them through premeditated, organized, and
systemic fraudulent conduct and falsification. The motivation was, of course,
“greed,” but greedherewas stimulatedbyderegulation, protecteddeposits,weak
controls, and changing market conditions. Illegality was justified by business
rationality. Stripped bare, the white-collar criminals displayed the predatory
rapaciousness usually associated with organized criminals: there was “easy
money” to be made and, as suggested above, you were considered foolish, and
even a poor business-person, if you did not avail yourself of the opportunities
presented. As Calavita and Pontell32 tellingly observed, “if you put temptation
and the opportunity, and the need in the same place, you are asking for trouble.”

Mega-Fraud at the Top
Sutherland had characterized white-collar and corporate crime as primarily
“clean-hands” crime committed for the benefit of the company.His thinkingwas
reflected in much of the early work conducted by criminologists who followed
in his footsteps, includingGeis,Marshell Clinard, andClinard and PeterYeager.
In recent years, however, additional types of business-related misconduct have
come to light which have served to alter both academic and public perceptions
of the nature of corporate and white-collar crime. As discussed above, there
was the identification by Calavita, Pontell, and their colleagues of a form of
“looting,” or collective embezzlement, where managers committed crimes not
for the company but in a predatory fashion with the company as victim. Second,
there has been an increased appreciation that deaths and serious injuries at work,
often dismissed in the past as unfortunate “accidents,”may in fact be attributable
to reckless and grossly negligent decisions by those in a position of corporate
power.33 These cases of “corporate violence” will be discussed in a subsequent
section of this chapter.

A new addition to the litany of corporate and white-collar offenses is required
to take account of recent scandals where mega-frauds have shaken the very
foundations of the capitalist system. As Alan Greenspan put it,

An infectious greed seemed to grip much of our business community . . . . It is not that
humans have become any more greedy than in generations past. It is that the avenues
to express greed have grown so enormously.”34

The high-level frauds perpetrated by top executives in various leading
American-based firms in the “new economy”—Enron, WorldCom, and Tyco—
created thousands of victims through unemployment and loss of life pensions.
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On a broader and deeper level, the aftershocks included a serious diminution
of confidence in the markets.

The frauds in question were perpetrated at the highest levels of management
in companies previously regarded as exemplary.35 Not only was there a failure
of corporate governance but also of supposedly neutral audits and accountants’
reports. These “objective” criteria, which are relied upon by investors in making
decisions to purchase shares of companies, had been deliberately distorted by
accountants and auditors who had colluded in covering up the deviance of
the firms which had hired them to validate their books. Prospective investors
were left to wonder whether other companies with far lesser reputations were
engaged in comparable deception. The financial reports of the top accounting
firms came under suspicion.

Most of the firms where this meltdown occurred appeared to have been
flourishing at the time of their collapse. At Enron, for example, objective per-
formance indicators soared, the company was the recipient of “company of the
year” awards, and its executives were lauded in financial publications. Corpo-
rate directors were handsomely rewarded for the company’s apparent success.

A key factor in judging corporate success must be that it is real, transparent,
and verifiable. In typical cases of fraud, the fraudster tries to deceive others
(usually regulators, government officials, and the firm’s clients). At Enron out-
side analysts and the exchanges were deceived, but the deception also seems
to have extended to the company’s directors. Apart from a few persons at the
highest level, and a smattering of suspicious employees whose warnings were
ignored or disparaged, nobody seemed to appreciate in just how critical shape
were Enron’s finances.

Cases of mega-fraud are not confined to the United States. Since Enron,
Worldcom, and Tyco, there have been comparable scandals uncovered in Eu-
rope. With respect to both AHOLD in the Netherlands and Parmalat in Italy,
vast sums of money were suddenly found “missing” from the books.36 In these
cases, as in their American counterparts, management continued to function as
if nothing was amiss. Were the CEO and other executives deceiving themselves
as well? Or did they think that the shortfall was temporary and that they could
right the ship whenever they wanted? The offenders appeared to believe that, no
matter how many funds were diverted for their personal self-enrichment, a high
level of corporate performance could be sustained. The possibility of exposure
seems not to have been considered or, if it was, dismissed. The perpetrators
displayed an apparently unshakeable confidence in their ability to continue to
mislead the outside world and an undue faith in ostensibly objective figures
which they believed were unlikely to be challenged, even by auditors. The con-
sequences were a systemic failure on a grand scale where internal and external
weaknesses in governance and control combined to threaten the very stability
of the capitalist system.

Confidence and trust in business are underpinned by an effective system of
checks and balances. The executives at Enron and elsewhere risked not only
destroying themselves but also the very infrastructure upon which they and
others were dependent to conduct their business affairs. Financial markets rely
on accurate information. If the aim of most white-collar crimes is some form of
financial gain, utilizing existing market structures, then it has to be recognized
that the conduct of the mega-fraudsters threatened the structures and systems
that they needed to make their offenses possible. There were many individual
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victims in these cases, but, at an institutional and systemic level, one has to
include among the victims the “market,” as well as public confidence in the
ability of the capitalist system to regulate itself.37

II. White-Collar Crime Committed with an Ostensible
Unawareness of the Criminal Implications: Filters,
Blindness, and Pathology

In this section we focus on cases where the participants either did not intend
or were not fully aware of the illegal dimensions and harmful consequences of
their deviant conduct. One of the common characteristics of the descent into
white-collar crime is that it conforms to the “slippery slope” metaphor. Rela-
tively minor violations of rules escalate into serious law-breaking. At first, the
deviance may cause significant moral hand-wringing, but over time it becomes
progressively easier to rationalize and to neutralize, and the offense become that
much easier to commit. Each step in the progression can be viewed as a stage
in a deviant or criminal career (with “career” standing for a phased process into
deviance over time38).

An excellent example of the slippery slope metaphor is provided by Nick
Leeson of Barings Bank. We can get some inkling of his mindset during his
deviant “career” as he has given a number of interviews, while a book and
film also purport to present his story (Rogue Trader39). It would be incorrect,
however, to view Leeson’s case as simply that of an individual who has gone
wrong. One needs also to appreciate the critical role played in his downfall by
a broad range of environmental and situational factors, including glaring errors
of judgment on the part of white-collar executives within Barings Bank.40

Cases involving deaths and serious injuries, either to employees or members
of the public, present the consequences of white-collar crime in its most stark
form. These cases often arise from a failure by management to consider the
potential harmful consequences of ill-advised and sometimes criminally negli-
gent policies. In this section we examine two cases of corporate violence. One
involved a small transport company, where a fatal traffic “accident” was stim-
ulated by poor management practices that encouraged dangerous, unlawful,
and eventually fatal, risk-taking. The other case involved a major train com-
pany where the fatal decisions were made at a level far removed from the fatal
“accident.”

Lone Trader: Sliding Down the Slippery Slope at Barings

In the 1990s, Barings, a major merchant bank in London, sought to expand its
operations into the booming Asian economy by establishing a strong presence
in the futures and derivatives markets of Singapore and Japan. Nick Leeson,
a young, inexperienced employee, who had been denied a trader’s license in
England, was dispatched by Barings to Singapore. The Singapore office was
far removed from London not only geographically but also culturally. It was
staffed by young, ambitious traders operating in an environment where large
“positions” were regularly taken on volatile markets, where hospitality for
clients was extravagant, where the life-style was opulent, and where the re-
wards for success seemed unlimited.41 In this environment Leeson thrived,
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steadily assuming a leading role as a result of his daring on the exchange floor.
Over time he came to enjoy an almost unchallengeable status, and brought in
a large amount of business—which translated into huge bonuses not only for
him and for his colleagues in Singapore but also, and equally important, for
Barings executives in London. In short, Leeson had become a “major player”
on the markets and an indispensable asset at Barings.

When an earthquake hit Kobe in Japan in 1995, Japanese stock prices fell.
Previously,LeesonhadBarings committed to the Japanese stockmarket’s rising.
Rather than taking offsetting positions on another exchange, as would a prudent
trader, Leeson chose to gamble everything on the Japanese exchange rising. He
assumed that the Japanese government would heavily invest in the rebuilding
of Kobe. But for a number of reasons this rise did not materialize and Leeson
found himself “overexposed.” In a desperate attempt to force the market up
on his own—a highly dubious strategy—he kept taking even more extreme
“positions.” In order to support these positions, he was forced to request large
infusions of funds from Barings in London. The money was sent with few
questions and little or no objection.42

The losses, which Leeson concealed in an “error account,” continued to
mount and he became increasingly desperate. Eventually, and in hindsight un-
believably, Leeson reached a point where he had committed more funds than
were contained in the bank’s reserves. At the point when his losses amounted to
some $780 million and this became apparent in London, the Bank of England
stepped in. Barings was forced to close and was declared bankrupt.

Seeing the impending crisis, Leeson left Singapore, attempting to return to
Britain. On a stopover at Frankfurt, however, he was detained by the police and
subsequently extradited to Singapore. In a German prison he gave an interview
to David Frost in which he made illuminating comments about his motivations
and the justifications for his actions.

� Leeson claimed that his first “deviant” step inSingapore involved a transaction
of a mere £20,000, and was made to help a young, inexperienced employee
(Leeson’s description) who had made a minor error. In order to hide her
mistake, Leeson had opened the “error account” (where mistakes could be
temporarily “parked” until they could be later rectified). In the error account
Leeson began to hide his own unsuccessful transactions.

� WhileLeesonmaintained that his first entry on the error account had given him
“sleepless nights,” he also stated that, when the amount in the error account
reached £40,000, it was easier for him to accept than the initial “error” of
£20,000. Similarly, as the amount in the error account increased, it became
progressively easier for Leeson to accept the nature of his actions—at least
until the amount in the error account reached nearly £800 million and he was
facing exposure.

� Leeson explained that, because he often dealt with huge amounts of money
on a daily basis, the enormous sums involved ceased to be “real money” to
him and were more akin to “monopoly money.” It was as if he were playing
a “game.”

� Listening to Leeson, Frost commented that he sounded like a gambler. Leeson
replied that was essentially the nature of his job—to gamble. Like a desperate
gambler, Leeson had attempted to recoup his losses by taking increasingly
large and questionable positions. Much as a gambler faced with debilitating
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losses may double up his bets to recoup his losses in a single stroke, so too
did Leeson dramatically increase the size of his positions in order to regain
equilibrium. While conventional wisdom in dealing rooms cautions that one
should never “take on” a market on one’s own, that is precisely what Leeson
tried to do.

� As Leeson slid down the slippery slope of his own making, it was apparent
that he became less and less concerned not only with the amounts involved
but also with the consequences for Barings. He seemed unable to face up to
the immense risks he was taking and appeared immune to the fact that he was
putting the entire enterprise and several thousand jobs in jeopardy.

� Throughout all of his interviews, Leeson insisted that he was not a “criminal.”

The spectacular collapse of Barings is noteworthy for at least three reasons.
First, it provides one of the most graphic examples of the slippery slope process
at work in a business context. The metaphor assumes that once a person is on a
slippery slope he or she will continue to “slide” down it until a psychological
point of no return is reached. Obviously the metaphor does not hold true in
all cases, and some individuals realize that they are “throwing good money
after bad,” and are able to quit. But for others hope seems to spring eternal.
Leeson has been quite explicit about the manner by which he became more
and more enmeshed in his web of deceit and deviance, and how he was able
to rationalize his actions to himself. While one can never be totally sure what
really went through Leeson’s mind, he comes across as a person who lost all
control of events, who engaged in self-deception, and who tried, ultimately
unsuccessfully, to insulate himself from the consequences of his actions by
fraud and bravado.

Second, it can be seen in retrospect that Barings management, whether de-
liberately or unwittingly, created the opportunity and provided the means and
incentives for Leeson’s transgressions. Not only did the bank send an inex-
perienced and unqualified trader to a difficult situation in Singapore, it also
failed to supervise him adequately or audit his transactions. This lack of con-
trol allowed Leeson to assume a dominant position on the dealing room floor.
Further, management’s award of extravagant bonuses based on “results” en-
couraged high-risk business decisions in a field where fiscal responsibility is
essential. Nor did it appear that the London management of Barings fully com-
prehended the nature of recent developments in investment banking (in particu-
lar, in the area of futures, derivatives, and arbitrage). Finally, and fatally, Barings
management ignored or failed to see the warning signs, continuing to send ad-
ditional funds to Leeson without seriously questioning why he might need the
money.43 It is indeed remarkable how top officials of a prestigious London
bank could display so acute a lack of professionalism. In effect, the individual
and the organizational were inextricably linked and Leeson and Barings slid
down the slippery slope together, one to a Singapore prison and the other to
bankruptcy.

Third, it is instructive to compare the Barings fiasco with the antitrust con-
spiracies that we examined previously. In the latter the participants had a con-
scious and covert strategy. They established alliances, negotiated agreements,
employed secret codes, disguised the purpose of their meetings, camouflaged
expenses, kept the conspiracy going for years, and adjusted their arrangements
to changing market conditions. An antitrust conspiracy provides a pre-eminent
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example of a planned and deliberate white-collar crime where the people and
processes are under control at all times. In contrast, Barings represents one
of those cases where there seemed to be no overall strategy, where persons of
questionable competence were making the key decisions, where one hand of the
operation (Barings management) did not know what the other hand (Leeson in
Singapore) was doing, where the principals reacted to events rather than think-
ing through the implications and consequences, and where nobody seemed to
be in charge. Indeed, in the Barings fiasco, everything and everybody seemed
out of control.

Eyes Wide Shut: The “Split Personality” Company

In the cases discussed so far there may well have been multiple victims and con-
siderable financial harm done, but noone died as a direct result of the offenses,
although perhaps there may have been some related suicides. When deaths and
serious injuries to innocent victims occur, the risks created by managerial and
corporate irresponsibility are exposed in their most stark form.

In the Roy Bowles case two deaths resulted from a road traffic accident on the
M25 London ring-road.44 A truck being driven erratically smashed into the rear
of another truck, which then hit a car. Both the driver of the second truck and
of the car were killed. The police investigation revealed that the original driver
not only had been exceeding the speed limit at the time of the crash, but also
was near to exhaustion. When the police looked more closely at the case, they
discovered that the “odometer” (which records the driver’s hours of driving)
in the truck’s cab had been tampered with to under-represent his time on the
road. It further emerged that the employer, the Roy Bowles Transport Company,
systematically encouraged and rewarded its drivers for productivity that could
realistically be achieved only by exceeding speed limits and falsifying data on
the odometers. Managers were in effect sending out trucks with drivers whom
they knew were dangerously overtired.

The Roy Bowles Transport Company was relatively small and management
was able to stay close to the primary activity. On the surface the company had
an impressive record for complying with the law: it routinely passed regulatory
inspections; and it possessed all the requisite quality certificates. Its principal
officer had been awarded an OBE and was chairman of the local magistrates’
court. Yet, at another level, “respectable” and compliant managers had engaged
in systematic and deliberate rule-breaking that entailed an obvious risk of death
for drivers, pedestrians, and other road users. What accounted for such unwar-
ranted risk taking?

It appears that the decision-makers were able to dissociate their decisions
from their possible consequences. It was as if the managers existed in a encap-
sulated world in which they were able to filter out the risks they were creating.
This psychological defense mechanism allowed them to blind themselves to the
dangers that they had generated. Effectively, the company had a “split person-
ality” which enabled participants to function at two levels: one level involved
dutiful compliance with legal requirements and the other was an “operational
code”45 which endangered life on a daily basis.

The theory of “cognitive dissonance”46 posits that evidence that contradicts
what onewants to believe is ignored, discounted, or rationalized to lessen thedis-
sonance between what an actor wishes to do and the foreseeable consequences
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of his actions. This theory may help to explain the thinking of the Roy Bowles
managers. A similar example of denial and cognitive dissonance occurred in
respect to the thalidomide scandal.47 Here, when an ostensibly harmless seda-
tive taken by pregnant women led to reports of severely deformed children, the
German manufacturer ignored the evidence of the serious side effects of the
drug. Instead, it redoubled its marketing and production efforts and sought to
discredit its critics.

It is not uncommon for “ordinary” criminal activity to be conducted with a
measure of blindness to the consequences. The significance of the Roy Bowles
case is that it is inconceivable that the managers were not aware of the risks they
were taking. The dangers of driving when overtired are common knowledge
within the transport industry and even among the general public. Yet the man-
agers allowed themselves to remain “willfully blind” to the consequences of
their decisions. They compartmentalized their thinking to the point where they
became comfortable in sending overtired drivers on to the roadways. It seems
perfectly clear that none of the company’s officials or its drivers intended to
kill, but in retrospect it seems equally clear that such a result was virtually
inevitable.

The business pressures that gave rise to the Roy Bowles case are not unique to
the transport industry, although they arise frequently in industries, like transport,
which are highly competitivewith lowprofitmargins. In other industries too one
can discern demands for enhanced profits by any means. Shortcuts involving
non-compliance with the law are often abetted by the fact that the agencies
responsible for regulating the industry are inadequately financed, under-staffed,
and reluctant as a matter of policy to confront transgressors or to take them to
court.48 Those responsible for setting regulatory policies and the government
departments which establish the agency’s budget, although far removed from
the crime scene, can thus be seen to be complicit in the commission of the
offenses, a point that we will develop further in the next section.

When Corporate Strategy Kills: Great Western Railways
and the Southall Train Crash

Some industries work routinely with risk and this is particularly true of
transport—by road, air, sea, and rail. Safety is an ever-present concern, but
safety is related to factors such as quality of management, the allocation of
resources, government policies, and regulatory regimes. It is unimaginable that
any manager of an airline, railroad, or ferry would intentionally take decisions
that the manager knew would lead to fatal consequences or serious injury. On
the other hand, as we saw in the Roy Bowles case, managers may deliberately
engage in risk-taking behavior that can lead to death. This phenomenon can also
be seen in a number of significant cases of “corporate violence” such as the
dangerous placement of the gas tank of Ford Pintos, the capsize of the Herald
of Free Enterprise, and the mass deaths at Bhopal.49

In contrast to a small trucking company such as Roy Bowles Transport, those
who make the critical decisions relating to railroads may be far removed from
operational levels and any fatal “accident” that might occur. Rarely is a director
or senior officer present at the “scene of the crime” or likely to have to met
the victims face-to-face, although families of victims are now becoming more
assertive in confronting corporate executives believed to be responsible for the
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death of their loved ones. Yet the “accident” may be traceable to ill-advised
and criminally negligent policy decisions taken at boardroom level. In some
instances the relevant decisions are made by the industry as a whole. These
decisions help shape the culture of the industry and of individual companies.
In turn, this culture may encourage risk-taking that ultimately leads to deaths
and disaster. The Southall crash illustrates the dangers.

At the time of the crash, the rail industry in Britain had been through a period
of deregulation. What had previously been a state monopoly was fragmented
and converted into a large number of private operating companies. Critics of
deregulation maintained that this process both stimulated an emphasis on short-
term profitability and a lack of investment in infrastructure and safety. The
effects could be seen, they claimed, in the number of serious rail crashes with
considerable casualties that occurred in Britain over the previous two decades.50

One of those crashes took place at Southall, just outside of London.
The circumstances surrounding the crash were as follows. An express train at

Swansea was preparing for its return journey to London. Standard on all trains
in Britain is an Automatic Warning System (AWS) which alerts the driver if
the train proceeds through a red warning light; the driver then has to intervene
actively to respond to the situation. In contrast, in a number of continental
European states trains are equipped with Automatic Train Protection (ATP),
a system designed to stop a train automatically without driver intervention if
it should pass a red light. Although the Southall train had been fitted with
ATP on an experimental basis, the system had been disengaged, apparently
because management had lost confidence in it. When the driver of the Southall
train went to the original rear of the train for the return journey to London, he
discovered that the AWS was at the wrong end of the train. He requested the
station management to switch the locomotive at the rear to the front so that
he could return with AWS. However, local management declined, apparently
out of a concern that the time required to turn the train around would cause
undue delay and lead to the company’s incurring a possible penalty for a late
arrival.

The driver on the London-bound train was alone in the cab and had never
driven without AWS. On the return journey the train passed two warning lights
and a red light. It then crashed into a freight train. Seven persons were killed
and numerous others seriously injured. If the locomotive with AWS had been
switched to the front, if ATP had been mandated in Britain, or if there had been
a second driver assigned to the cab, then the accident would almost certainly
not have happened.

Three elements arguably combined to produce the fatal crash. First was the
decision of station management at Swansea not to turn the train around or
to switch the locomotives. This decision reflected a not uncommon pattern
in transport and other industries where a fixation on keeping to tight, self-
established schedules is allowed to take priority over safety.51 The government
may have contributed to this prioritization by its practice of publishing “league
tables” inwhich rail companies are ranked based on their “efficiency” in arriving
on time and penalties are imposed for late arrivals.

A second, and crucial, factor in the crash was the decision taken by senior
management to allow drivers to proceed in some instanceswithout a functioning
AWS and without a back-up driver. Not mandating that there be a second driver
in the cab seems a misguided attempt to economize which ignored the existing
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research on human concentration levels and the possibility of human error.
Allowing trains to proceed without a functioning AWS seems to be born of
a willful blindness to the possibility of an accident similar to that which we
encountered in the Roy Bowles case. Senior management can also be faulted
for prematurely giving up on ATP, which was being tried out on an experimental
basis. While directors blamed the technology, which appeared to work well on
the Continent, critics noted that the company did not adequately train its drivers
in the use of ATP and appeared reluctant to invest the time and money needed
to iron out any problems with the system.

The third and final element contributing to the crash was the fact that the
driver was almost certainly negligent. In reporting the accident—he survived
the crash and alerted management by phone—he tearfully admitted that he had
been “packing his bags” at the time of the crash. While it might seem that the
most immediate cause of the crash was driver error—and, indeed, this was the
conclusion reached by a subsequent public inquiry52 —it must be recognized
that human error is eminently foreseeable. As the Law Commission, the body
charged by statute with making recommendations for law reform in England
and Wales, stated in bringing forward its proposal for a law of corporate killing:

If a company chooses to organize its operations as if all its employees were paragons
of efficiency and prudence, and they are not, the company is at fault; if an employee
then displays human fallibility, and death results, the company cannot be permitted to
deny responsibility for the death on the ground that the employee was to blame. The
company’s fault lies in its failure to anticipate the foreseeable negligence of its employee,
and any consequence of such negligence should therefore be treated as a consequence
of the company’s fault.53

The Southall crash led to a prosecution for manslaughter against both the
driver of the Southall train and GWR. The Crown Prosecution Service’s case
against GWR failed in court because of the difficulty of linking the crash to
decisions taken in the GWR boardroom. Under the law at the time, a company
could only be convicted of an offense that had been committed by an officer
or senior manager of a company—somebody who was part of its “directing
mind and will.”54 Obviously neither the driver nor the middle-level managers at
Swansea qualified. The strategic decisions taken in the boardroom were made
by directors and officers who would qualify but these decisions were too far
removed both in time and space from the crime scene to be identified as the
cause of the crash.As a result, it could not be proved that any corporate executive
in GWR had committed manslaughter. Consequently, neither the directors nor,
derivatively, their company could be convicted of that crime. When the case
against the company failed, it no doubt must have been thought to be too
much like scapegoating to continue with the prosecution against the driver and
this prosecution too was dropped.55 As in the earlier trial stemming from the
capsizing of the Herald of Free Enterprise, the upshot was that noone was
convicted despite a major disaster where corporate fault had been identified in
a public inquiry as a cause of the disaster.56 Little wonder that families of the
victims of a series of disasters were left with a deep sense that justice had not
been done.

What can be learned from the Southall crash, apart from the obvious desir-
ability of ATP? One lesson relates to the importance of corporate culture. Great
WesternRailwaywas not alone in declining to adoptATPon its trains. The entire
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British rail industry had rejected ATP on the grounds of its cost, even though it
was presumably aware that this decision might cause unnecessary loss of life.
The industry also persuaded the government not to make ATP mandatory. It
was not that the industry was disregarding passenger safety completely; rather,
safety simply no longer was given the same priority as it had received when
the railroads were nationalized. Post-deregulation, the balance between safety
and profitability shifted in favor of the latter. And, in a deregulated industry, the
government was no longer in a good position to intervene. The resulting culture
fostered an operational climate in which, at GWR, lower level functionaries
felt pressured not to cause delays and to place adherence to schedules above
passenger safety.

Yet another effect of deregulation was to lead to the recruitment of direc-
tors from other industries with little or no knowledge of the railways, no en-
gineering background, and no appreciation of the operational dangers faced
by train drivers on a daily basis. The primary focus of such directors tends
to be on a return on investment, not surprising in light of the fact that they
are appointed because of their reputed business acumen. While in their public
utterances the directors may pay lip service to the paramount importance of
safety, the record of the industry in practice suggests the disingenuousness of
such pronouncements.57 Although none of the relevant executives could have
wished for amass disaster, their collective viewof appropriate business behavior
produced just such an occurrence.

A second lesson relates to the criminal law as it is applies to companies. The
strategic decisions made at the GWR boardroom level were deemed too far
removed from the resulting fatalities to warrant the criminal prosecution of the
company itself. This feature of the case highlights the pressing need for reform
of the law of corporate criminal liability to take account of the connection
between negligent (or worse) management decisions and deaths in practice.58

While proposals for such reform had been advanced by the Law Commission
in 1996 and had been repeatedly endorsed in election manifestos promulgated
by the Labor Party, as of the beginning of 2006 they had yet to be enacted by
Parliament, despite the fact that a Labor government had been in power for nine
years.

In addition to deficiencies in the law and failings of individuals which con-
tributed to the Southall tragedy, the role of the government merits examination.
The lesson here relates to the well-known dangers of deregulation, privatiza-
tion, and misconceived policies. The deregulatory climate that had swept Great
Britain (and earlier the United States) had led to the downgrading of safety, and
decreased funding of research and development departments formerly charged
with improving safety. Management at GWR claimed to have lost confidence
in ATP, but they probably were not prepared to invest the time, money, and
resources needed to make ATP effective, and they were not required to do so.
Beyond its philosophical preferences for deregulation and privatization, the
government may be faulted for the priority it chose to give to efficiency over
safety, its seeming obsession with “league tables” (in this instance relating to
timely arrivals), penalty structures that encouraged risk-taking to avoid late ar-
rivals, and an unwillingness to make ATP mandatory. Although no government
minister was blamed for the Southall crash, let alone charged, it can be seen
that government policies and priorities contributed significantly, even if only
indirectly, to the crash.
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III.Where the Contextual Ambiguities in the Law Encourage
Would-be Offenders to Believe (or be Able to Rationalize to
Themselves) That They are not Engaged in Illegal Activity

With respect to ordinary or common crime, the line between what is and is
not criminal is generally self-evident to all, including the offender. There can
be little dispute about the criminality of an assault, theft, or murder; and the
perpetrator can be in no doubt that he or she is committing a criminal offense.
The borderline between legal and illegal behavior becomes murkier in cases of
white-collar crime.59 There may be nothing to warn a would-be offender that he
or she is about to cross the line and commit an offense. Unlike cases of homicide
or theft, the conduct is not per se illegal in the absence of a successful defense.
Unlike cases of fraud, the offender is not aware that he is skating on thin legal
ice. The reason that the offender may not believe that the conduct in question
is illegal may be because of advice and provided by a reputable lawyer, or
because there have been known cases where comparable conduct has not led to
a prosecution, or because there seem to be no criminal laws that clearly apply to
the conduct in question. While none of these excuses is recognized as a defense
in law, the actor’s honest and reasonable belief that the conduct in question is
not criminal distinguishes him or her from other criminals.

Pushing the Boundaries: The Guinness Affair

The Guinness affair arose against the backdrop of turbulent economic and polit-
ical times in the City of London, the square mile containing the main financial
institutions. Again, deregulation played a key role. Following the deregulation
of the financial services industry, takeover practices that had become familiar
in the United States were imported to the UK. Many may have assumed that
the practices were not illegal, or else, in their enthusiasm to embrace the new
opportunities presented, did not bother to consider the issue.

At the root of the Guinness affair lay a takeover battle between Guinness
and Argyll to acquire a controlling interest in a third company, Distillers.60 As
part of its bid, Guinness offered shares in its own stock for shares in Distillers.
This share swapping is a fairly common practice in mergers and acquisitions.
Presuming that theDistillers’ shareholderswould accept the shares thatwere the
most valuable, the chairman andCEOofGuinness persuadedwealthy associates
to purchase shares in Guinness. The idea was to drive up the value of Guinness
stock and thereby make its bid more attractive to the Distiller‘s shareholders.
The associates who purchased the Guinness shares were promised that they
would be indemnified for any losses that they might incur should the takeover
bid fail, while they would be rewarded with “success fees” if the takeover bid
was successful.

No doubt many in business would have regarded the plan as not only not
illegal but positively ingenious. It was not clear who would be harmed by the
stratagem. Guinness shareholders and creditors would benefit handsomely if
the scheme succeeded, while Argyll shareholders would be no worse off than
before the takeover battle had begun. Distillers’ shareholders may have been
deceived but they would have only themselves to blame, as prudent investors
in this situation would have sought an independent financial analysis of the
relative worth of Guinness and Argyll since stock prices can be inaccurate in
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the best of times. A possible and more intangible victim in the Guinness affair
could be said to have been the London Stock Exchange. Potential investors
may have been misled by the prices at which Guinness stock was trading, as
it was artificially high as a consequence of the share support scheme. Again,
one could assert that prudent investors would have based their buying decisions
on financial reports and analyses. Nevertheless, if disgruntled investors, for
whatever reason, were to lose confidence in the accuracy of prices quoted on
the Exchange, they might cease to invest in the market, a phenomenon we noted
previously in the mega-fraud cases.

The above analysis, presented in only summary form, is designed not to
prove that the machinations of the Guinness CEO and its confederates were
legal but only to show how they may have genuinely believed that their scheme
was not illegal (even allowing for a measure of self-deception). Further support
for this belief was provided by an American adviser who informed the group
that “success fees” were commonplace in the United States and had not been
held to be illegal. The fact that no prosecutions for comparable practices had
ever been brought in Britain also may have reinforced the conviction that the
price support scheme was lawful. Nonetheless, the Serious Fraud Office (SFO),
which had recently been established (this was its first major case), decided to
bring a criminal prosecution.

The CEO and his confederates were charged with a wide range of offenses,
including the statutory crime of violating section 151 of the Companies Act
1985 (prohibiting financial assistance). The interpretation of this section turned
on whether the success fees were given in “good faith” and were “in the interests
of the company;” and also whether they were part of a “larger purpose” of the
company.61 Arguably the acquisition of Distillers satisfied the “larger purpose”
requirement and showed that the price support scheme was “in the interests” of
Guinness.

The SFO also argued that the unauthorized monies paid in success fees
amounted to a theft from Guinness (not from the Distillers’ shareholders). If
this was theft, it was not the type of theft with which ordinary victims are
familiar. Normally the victim of a theft is not aware at the time that her property
is being taken or is deceived into parting with the property. The CEO, the
legal embodiment of Guinness, voluntarily paid out money to his allies. The
payments were consensual; and, at least among the participants in the scheme,
there was no stealth or deception involved. Nor was there any intent to deprive
Guinness shareholders permanently of any monies (except for the success fees,
of course, but these could be looked at as part of the cost of doing business), as
is generally required for theft. Indeed, if the scheme had succeeded, Guinness
shareholders would have been financially better off.

Finally, the SFO included a virtually pro forma conspiracy charge. As con-
spiracy requires proof of an agreement to commit a criminal offense, this charge
was dependent on the jury’s decision that the other crimes charged had been
proved. The alleged purpose of the conspiracy was to create a false market
in Guinness shares, but the shares were in fact trading at their quoted value.
Nevertheless, after a lengthy and contentious trial, the jury convicted the CEO
and three co-defendants, although subsequently the European Court of Human
Rights ruled that the trial had been unfair.62 Three subsequent trials involving
other of the alleged conspirators all failed.
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The Guinness affair, if it indeed involved serious criminality, was a “crime”
of its times. In order to make sense of the defendants’ conduct, one has to
take account of the context within which the Distillers takeover bid arose.
Margaret Thatcher was Prime Minister in the UK and Ronald Reagan was
President in the United States; both had championed entrepreneurialism, laissez
faire capitalism, and business deregulation. Both subscribed to the view that
governments should interfere as little as possible in business matters, and that
the market was perfectly capable of regulating itself. Thus the Guinness group
could be forgiven for believing that the government was not about to intercede
in the takeover battle over Distillers.

With deregulation of the financial services industry there came a growing
interest in mergers and acquisitions, and a change in the perception of those
involved in takeover bids. So-called corporate “raiders”were no longer regarded
as predators, let alone criminals, but as entrepreneurs who were performing a
valuable public service by helping to weed out companies that were weak and
inefficient. If a takeover target wished to resist, all it had to do was to reform its
business practices and become more efficient. Another viable alternative would
be for the target company to find a so-called “white knight,” who would come
to the company’s rescue by taking it over on terms that it deemed to be more
favorable. This medieval way of characterizing takeovers may have contributed
to the Guinness CEO’s belief that, for from doing anything improper, he was
“rescuing” Distillers’ from the “clutches” of Argyll. Even if this smacks of
self-interest rather than disinterested chivalry, it is the case that the practices
under consideration were widely exercised and accepted in the Unites States
and were considered by some to be “overdue” in the United Kindom.

Not only did the British government of the day preach entrepreneurialism,
it had also shown itself prepared to honor successful entrepreneurs (one of
the alleged conspirators in the Guinness case had already been knighted). The
GuinnessCEOnodoubt believed that hewasmore likely to receive a knighthood
than be criminally prosecuted, and the criminal prosecutionmust have been seen
by him and his co-defendants as akin to an ambush. Indeed, many years later, it
emerged in the media that the SFO was aware of, but had not disclosed, at least
six other share support operations. Had the defendants been informed of these
other schemes, it would have supported their claim that they honestly believed
that their plan was within the law and not unknown in the City of London.

The above analysis notwithstanding, the Guinness CEO may have been a
victim of his own hubris. “Deadly Earnest,” as he was known, was by all ac-
counts an energetic and autocratic leader, who could be ruthless in business
matters. Consumed by the takeover “game” which he was playing, he may
have come to believe that he was bound only by the rules of that game and
that these were being made up by the competitors themselves as the game un-
folded. That Argyll may not have disagreed was evidenced by the fact that, at
the same time that Guinness was trying to prop up its stock prices through the
share support scheme, Argyll was apparently “selling short” Guinness shares in
order to depress their price. Both company leaders appeared to have operated
on the principle that all is fair in love, war, and mergers and acquisitions. This
belief may well have been fuelled by political rhetoric, government policies, the
laissez faire capitalist ethic of the times, and the frenzied takeover environment
that had seized businessmen on both sides of the Atlantic.63
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These factors also may have led to the belief that they were unlikely to be
prosecuted. Under the circumstances, the prosecution must have come as a
shock. Even the sentencing judge, addressing the Guinness CEO, stated, “I am
satisfied you would not have been sucked into dishonesty but for the ethos of
those days.”64

The merger conduct was not unlike that of many enterprising and well-
respected managers in dynamic times when there exists fluidity about rules,
ambiguous laws, and new opportunities for massive profits.65 In such circum-
stances the resourceful entrepreneur, according to business lore and manage-
ment manuals, must be prepared to seize the initiative, pushing the boundaries
of the uncertain law, inventing new rules of the game, exploiting weaknesses in
the regulatory system and thinking “out of the box.”66 Following his early
release from prison on “health grounds,” the Guinness CEO continued to
protest his innocence, to contest the fairness of his trial and conviction (on
which point he eventually won in the European Court of Human Rights),
and, now in robust health, to give self-justificatory lectures in business schools
across Europe. Ruthless, ambitious, “no-holds-barred” entrepreneurs may be
perhaps somewhat too eager to define their conduct as legal, or at least not
yet illegal, but they are obviously walking a fine line between a brilliant
coup or, in the words of John Galbraith, a stay in a “minimum security
slammer.”

Conclusion

There have been numerous attempts to explain white-collar and corporate crime
and deviance.67 Far less attention has been paid to the motivations, rationaliza-
tions, justifications, and mental processes of offenders. In this paper we have
endeavored to place the white-collar criminal within an organizational frame-
work where unique opportunities and sometimes near-irresistible temptations
for misconduct exist. We have examined how the rarefied view from the up-
per echelons of a company can blind corporate executives to rules that apply
to ordinary citizens and lead them to believe that they are somehow “above
the law.” We have also examined how corporate structures, market forces, and
government policies can individually and collectively foster deviant and illegal
conduct.

We have attempted to illustrate our theses with case studies that can be placed
within a three-part typology: where business executives were fully conscious
of committing an offense: where they may have “blinded” themselves to the
illegal dimensions of their actions; and where they believed—or convinced
themselves—that they were not breaking the law. These typologies in turn
open up a plethora of possible organizational, social-psychological, and wider
environmental explanations as to why white-collar criminals choose deviant
options. Unfortunately, in the end our analyses inevitably run up against the fact
that one can never know for certain what goes through another person’s mind
before he or she decides to break the law or engage in deviant behavior, and our
understanding of the processes involved is not helped by the reticence of white-
collar criminals, as least compared to that of “common” or “street” criminals,
to explain themselves and their actions (except perhaps for the commercially
oriented memoirs of ex-offenders68).
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Those who write in this field are inevitably drawn to the insights of Suther-
land, many of which remain as fresh and valid today as when they were first
articulated. Sutherland, however, tended to focus on “clean-hands” crime that
was fully conscious and deliberate and was committed “for” the benefit of the
offender’s company. Since then there have been at least twomajor developments
that demand attention: one has to do with offenses “against” the organization
and the other focuses on corporate “violence” causing death and severe injuries.
Mega-frauds, where the primary victim may be the capitalist system itself, also
need to be taken account of. In addition, the role of government policies, and, in
particular, deregulation and privatization, must be considered for the extent to
which they contribute to the commission of white-collar offenses. The picture
is complex, and even limiting ourselves to individuals, we find that the motives
of white-collar criminals are many and varied.

Clearly there are some offenses that are deliberate and highly articulated,
but there are probably far more where no-one “intended” to cause harm, where
executives blinded themselves to the consequences of their actions, where they
believed they were not acting illegally, or where they were no longer in con-
trol of events. There is perhaps a tendency in the literature to overemphasize
the rationality and orderliness of organizations. But, as the Barings case so
graphically demonstrates, organizations can slide into deviance by ignorance,
incompetence, neglect, lack of caution, and wilful blindness. In some cases,
then, white-collar criminals commit crimes that noone wilfully intended and
with consequences for which no-one would ever have wished.
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1
Researching Corporate and
White-Collar Crime in an

Era of Neo-Liberalism
Steve Tombs and Dave Whyte

Introduction: “Knowing” About Corporate
and White-Collar Crimes

Research conducted within the discipline of criminology has been relatively
blind to corporate and white-collar crime, a myopia that has remained even in
the face of overwhelming evidence that in both Britain and in the United States
ofAmerica the social and economic impact of corporate andwhite-collar crimes
upon their victims massively exceeds the corresponding impact of conventional
crimes.1 This last fact is acknowledged in much contemporary criminology,
though such acknowledgment tends to appear somewhat gesturally, as if mere
recognition of the existence of corporate and white-collar crimes is enough to
bolster the integrity of criminological research. The truth of the matter is that,
despite such token recognition of the crimes of the powerful, criminological
research rarely takes these types of offenses and offenders as an object of study.

Of course, there are complexities to be acknowledged within this overall
generalization. For one thing, we cannot deny that we can find within (and,
importantly, beyond) the disciplines of criminology and criminal justice bodies
of work which do seek to document, understand, and theorize abuses of law and
power by both relatively privileged individuals and organizations in Western
democratic social orders.

Indeed, looking at the United States from the outside, there appears to be a
great deal of corporate and white-collar crime research. However, despite this
greater volume—measured, for example, by the number of books and journal
articles—it is difficult to judge the extent to which this is simply a function
of the far greater scale of publishing there in general or evidence of a greater
academic interest in these areas. But even if the latter is the case, even if there is
greater interest in corporate and white-collar crime in the American academy,
then it is again incontestable that these types of crime remain peripheral to the
issues which dominate academic criminology and criminal justice there.

Further, if the majority of academic work on corporate and white-collar crime
hails from the United States, this is not problematic in the sense that some of
this work raises empirical, conceptual, methodological, and theoretical issues
ofmore general, international, relevance. But it can be problematic in that, given
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thatmuch of thiswork is context specific,with its reference points being systems
of law and enforcement which are specific to U.S. state and federal levels, then
it may not be either generalizable across to, nor providing basic raw material
for further research for those working in other jurisdictions. Indeed, some have
remarked upon the insularity of U.S.-based corporate and white-collar crime
research.2

What, then, are the prospects of an upsurge in academic interest in corporate
andwhite-collar crimes—a central question of this chapter?Here, it is important
to bear in mind the various milieus within which academic work proceeds, and
which affect the questions it asks and thus the “answers” it can reach. As Cohen
has noted,

The development of social scientific theory and knowledge takes place not simply
within the heads of individuals, but within particular institutional domains. These
domains, in turn, are shaped by their surroundings: how academic institutions are
organised, how disciplines are divided and subdivided, how disputes emerge, how
research is funded and how the findings are published and used. In criminology, an
understanding of these institutional domains is especially important for knowledge
is situated not just, or not even primarily, in the ‘pure’ academic world, but in the
applied domain of the state’s crime control apparatus.3

Making a slightly broader point, Geis and colleagues, in their brief review
of “scholarship on white-collar crime,” noted how this history “shows rather
clearly how close academic work can parallel political and social climates.”4

Thus it is unsurprising that there has hardly been an upsurge in corporate crime
research either in Britain or the United States during the past 25–30 years,
which have seen a reassertion of neo-liberal hegemony. Indeed, reviewing recent
scholarship on corporate crime in theUnitedStates, Snider has documentedhow
“interest and funding” for research “plummeted in the 1980s and the 1990s,”5

and comments regarding much remaining research about “corporate and white-
collar crime” that,

The literature has become increasingly conservative in recent decades, the big em-
pirical surveys and largest grants from major government and private agencies have
gone to studies of occupational rather than organisational (corporate) crime.6

For Snider, the emergence to dominance of neo-liberalism has both effected
and been a consequence of an increase in the structural power of capital and
what she has called “the social credibility of capital.”7 The combined effect
of these shifts has been a tendency to see the removal of (the control of) cor-
porate crime from state agendas. As the legitimacy of business organizations
has increased, so has the legitimacy of arguments for their control declined.8

If one sets these processes in the context of the difficulties that have histori-
cally attached to labeling the illegal activities of corporations as criminal—not
least, if most regrettably, due to the support of a succession of academics9—it
is no surprise that this task has become much more difficult in the past two
decades. Neo-liberalism has also raised the naked pursuit of profit to the status
of almost moral exigency, which has the effect of legitimating virtually any ac-
tivity because it is engaged in by business, and de-legitimating opposition and
resistance—the bases of pro-regulatory forces—for its very “anti-business”
rhetoric and practice. We should add that when external controls (both material
and ideological) on profit maximization are weakened, then we can reasonably
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expect to see an increased incidence in illegal corporate activity.10 Corporate
and white-collar crimes become more pressing social problems at the same
time as they are defined, literally, out of existence. It becomes “nonsensical”
to speak of the increasing incidence of corporate and white-collar crime under
conditions of rampant neo-liberalism—for one of the effects of the increasing
structural power and social credibility of capital is that corporate crime as a
phenomenon disappears:

because its survival as an object of study is contingent on the passage and enforce-
ment of “command and control” legislation, corporate crime can “disappear” through
decriminalization (the repeal of criminal law), through deregulation (the repeal of all
state law, criminal, civil and administrative), and through downsizing (the destruction
of the state’s enforcement capacity). All three have been used.11

In this chapter,12 we attempt to highlight the dimensions of the increasing “prob-
lem” of subjecting corporations and high-status individuals to critical scrutiny
from the university in a neo-liberal era. We begin, in the next section, by docu-
menting some of the key aspects and consequences of the emergence to domi-
nance of neo-liberalism for universities in general and in relation to criminology
on particular. We then turn to consider how these new contexts for academic
work frame the microprocesses of research around corporate and white-collar
crime, arguing that long-standing difficulties in the research process have be-
come exacerbated. Thus our concern is broadly with the march of the values
and practices of neo-liberalism through the universities, and the particular ef-
fects of these processes for critical research around corporate and white-collar
crime. In taking this focus, it is not our intention to play down the continuing
importance of the prospect for carving out space to produce ideas that engage
critically with and provide intellectual legitimacy for counter-hegemonic strug-
gles. But it is our argument here that the enthusiastic promotion of universities
as entrepreneurial in current government policy is an alarming prospect for
those that wish to develop research which stands outside the agendas of states
and corporations. The entrenchment of the utility value of research means that
research agendas must be ever more tailored to what is useful to markets and
to the state.

Neo-Liberalism and the Entrepreneurial University

Taking the University to Market

An underlying theme of this chapter concerns the marketization of universities
and the commodification of academic knowledge. By the former, we mean the
variousmeans bywhich universities are increasingly required to perform as eco-
nomic actors, both in external markets—as competitors for students, research
funds, prestige, and so on—and through the development of internal markets,
whereby courses, departments, and so on become individual cost centers which
are required to generate a surplus or perish, where there is competition for
students (as a resource) at all levels, and where academics are increasingly re-
quired to generate income to meet their wage or salary (and often employed
upon fixed-term contracts to add the necessary discipline to this enterprise).
This compulsion toward acting as economic units has also been furthered by
universities turning to the business world for models, advice, prescriptions as
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to how to operate, and be organized. By the commodification of knowledge, we
mean the variety of shifts toward the production of knowledge as something to
be traded as a commodity, with a realizable exchange value within some internal
or external market.13 These trends toward marketization and commodification
are not entirely new,14 nor should their emergence be viewed in an unfolding,
unilinear fashion; but over the past quarter of a century, such processes have
become greatly intensified, as increasingly intimate links between university
departments and corporate/state sponsors have been forged in the context of
massive expansions of higher education sectors and, at the same time, steady
cuts in state funding.

In the United States, this process of disinvestment has had a fundamental
impact upon business–university relationships. As early as the mid-1970s it
was estimated that about a third of the faculty in all United States universities
had been involved in some form of corporate consultancy.15 Yet the process
of state disinvestment since the early 1970s has forced universities to attract
ever greater corporate funds.16 This trend has occurred partly as a result of
military disinvestment as the restructuring of the military-industrial complex
has gradually reduced state funding for research.17 However, the story of the
decline in state funding for research in the United States is not just the story
of the changing imperatives of the military-industrial complex. In the 15 years
between 1980 and 1995 there was a drop of 43% in non-military state funding
in the United States.18 Commenting upon higher education in Canada, Newson
and Buchbinder have noted that a similar program of disinvestments, embarked
upon in the late 1970s, following the liberal expansion of the universities in
the 1960s, has prompted a severe funding crisis in recent years.19 The result
in both countries has been a creeping entrepreneurialization of the universities
based on the expansion of research consultancies and joint ventures, ostensi-
bly aimed at facilitating knowledge and technology transfer from the public
sector to private corporations. Funding data analyzed by Slaughter and Leslie
indicate that similar trends are unfolding in all Organisation for Economic Co-
operation and Development (OECD) countries.20 Recently, higher education
systems in locations as diverse as Australia, Mexico, New Zealand, and South
Africa have been forced to accept the conditions of essentially similar processes
of marketization.21

What appears to be a growing assimilation of the universities into the neo-
liberal project has also been encouraged via key international economic and
political institutions associated with it. For example, the World Bank, in a
1994 report on higher education, urged an international shift within nation-
state higher education regimes from state funding to “multiple sources” of in-
come, noting that, “In short, higher education should resemble the United States
model more closely.”22 Thus it continues to undermine the public provision
of education in countries undergoing “structural redevelopment,” challenging
the principle of higher education provision as a public good, and increasingly
forcing states to commodify their universities. Included in the World Bank’s
prescriptive measures are introducing tuition charges for students, limiting the
number of scholarships available to the poor, forcing down costs in universities,
and encouraging private schooling.23 In South Africa, for example, foreign ad-
visers have been drafted into institutions to teach the principles of the “market
university,”24 principles that have militated against the development of research
around topics of social justice and poverty.25 The World Bank’s version of the
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market university in many countries has created the conditions whereby “[t]he
fragile storehouse of indigenous knowledge is almost destroyed, along with the
major source of independent critique. Local research by independent academics
is minimal.”26

In the United Kingdom, a similar regime of austerity has forced universi-
ties increasingly to look for alternative sponsors of academic work and thus to
“embrace” marketization and commodification. Since 1979, the sector has been
the subject of several waves of reductions in grants from central government.27

Alongside these reductions in funding have occurred two equally significant
developments: first, an opening up of universities to external market influences;
second, attempts to introduce an era ofmass higher education. Through the crud-
est mechanism of funding, universities are being repositioned as autonomous
market actors, less and less able to rely upon an over-stretched state.

Moreover, in recent years, and particularly in relation to research, an inten-
sified regime of austerity has swept through U.K. universities, entrenching the
principle of utility, strengthening the reliance of academics upon external fund-
ing dominated by policy or industrial requirements. Indeed, we may be witness-
ing a trend akin to that identified in a recent review of state/corporate/university
relationships in the United States during the Cold War era: “in the short-term,
power typically selects ideas . . . while in the long term ideas tend to conform to
the realities of power.”28

While the current British government, compared with its Conservative pre-
decessors, may be less hostile to social science research, there is very little
difference in the degree to which it wishes to tie social science to government
and industry’s functional requirements. On the face of it, New Labour’s 1997
election victory, preceded by Blair’s insistence that the key issue facing the
country was “education, education, education,” did signify more than a simple
rhetorical change for social science. Thus, for example, the Labour Government
increased the Economic and Social Research Council (ESRC)29 budget by 15%
in real terms over three years. The current government support for the ESRC is
linked closely to “evidence-based policy” rhetoric.30 If researchers want to be
involved in the right type of research and tie themselves into government or re-
search council defined priorities, then being a social scientist at the moment can
be a successful enterprise. Thus in a key speech by Lord (formerly prominent
social scientist, David) Lipsey, he hammered home the need to view research as
commodity: “Produce the right goods at the right time and promote them well,
and they have every chance of success in the political marketplace.”31 While the
ESRC’s commitment has some welcome aspects, the signals it sends, coupled
with other recent messages from the Council and Government, do not augur
well for critical social research, least of all research that seeks to subject the
powerful to critical scrutiny.

These commitments need to be seen in the broader context of the oft-stated
aim of the New Labour governments that the United Kingdom should become
the most business friendly environment in the world.32 In almost all spheres of
social and economic activity, and at every opportunity, the Blair governments
have articulated, supported, and acted upon a dogmatic pro-business stance.
When it comes to education, Labour’s evangelical business-friendliness has
been applied vigorously: for Blair, “in the knowledge economy, entrepreneurial
universities will be as important as entrepreneurial businesses, one fostering the
other.”33 At the forefront of this commitment is the Foresight program, which
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brings together representatives from industry, government, and the research
base (largely the universities), ostensibly to maximize the role of the science in
facilitating and maximizing future wealth creation and a better quality of life—
though there are now many similar initiatives.34 Foresight panels provide a
forum for the incorporation of universities into the commercial strategies of the
industrial sectors they represent, and, in so doing, they draw the universities into
a general promotion (rather than scientific scrutiny) of the profitability of the
sector. Many are dominated by corporate representatives, at least in numerical
terms. In addition, civil servants and academics are selected on the basis of
their support for the general aims of promoting the industry in which they are
involved.35 Indeed, the general direction of the work taken on by the panels is
one that rarely deviates from promoting the commercial success of the sector.

The effects of such interactions have been deleteriously one-sided. Far from
boosting the resources available to universities, evidence from the United States
indicates that the growth of research parks and university/business consortia has,
despite the hype, not been successful in producing profitable returns; indeed,
such arrangements have often left universities in the red.36 In the meantime,
huge benefits are accrued by private corporations in terms of the training of
managers and technical workers, from the transfer of technology to the private
sector, and via the construction of ideologies and ways of interpreting the world
consistent with the stability of capitalist social orders. Thus, the very idea that
the marketization of research, and, more generally, the entrepreneurialization
of the universities, is based upon a flow of resources from business to the
universities is little more than an illusion. Corporations are now gaining vastly
more resources from the universities for less money than ever before.37 Yet
this is the process that is used to justify programs of austerity in parts of the
university that are deemed unprofitable or are resistant to commercialization.38

Criminology and “Power”

Now, there are good reasons to suggest that the general shifts identified above—
the marketization and commodification of knowledge—have worked upon aca-
demic criminology as much as, if not more than, most other disciplines across
and indeed beyond the social sciences. And within criminology and criminal
justice research, such processes have, we argue below, particularly helped to
construct a terrain of valid, acceptable research for academics, a terrain from
which a focus upon corporate and white-collar crimes is more and more likely
to be expunged.

Of course criminology—and, to an even greater extent, its more applied
offspring, criminal justice—has had, since its very inception, an extremely in-
timate, indeed subservient, relationship to the state. In a famous passage, Fou-
cault has claimed that “the whole content of criminology—with its “garrulous
discourse” and “endless repetitions”—is to be explained with reference to its
application by the powerful:

Have you ever read any criminology text? . . . They are staggering. And I say this out
of astonishment, not aggressiveness, because I fail to comprehend how the discourse
of criminology has been able to go on at this level. One has the impression that it
is of such utility, is needed so urgently and rendered so vital for the working of the
system, that it does not even need to seek a theoretical justification for itself, or even
a coherent framework. It is entirely utilitarian.39
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For Garland, its relationship to power is a defining feature of criminology,
which is “shaped only to a small extent by its own theoretical object and logic
of inquiry. Its epistemological threshold is a low one, making it susceptible to
pressures and interests generated elsewhere.”40

This intimate relationship between criminology on the one hand, and the de-
mands of the state and power on the other, has seriously infected the character of
British criminology, a character which is long-standing and relatively resistant
to change.41 Even in the early 1980s it was suggested that British criminology
was becoming even more pragmatic:

[T]he Home Office Research Unit, the research branches of the prison department,
the Metropolitan Police and allied state agencies have all expanded and become
more professional and productive. This is particularly notable given the decline of
government support for social science research. In line with what happened in the
United States over this decade [the 1970s], the content of this type of criminology
has switched (and is likely to switch even more) in the direction of “criminal justice”:
that is to say, an exclusive concern with the operation of the system. Research deals
mainly with matters of decision-making, manpower, evaluation and classification.42

Examining the “Social Organisation of British Criminology,” Paul Rock iden-
tifies the period of expansion of British higher education in the latter half of
the 1980s as a crucial moment: it produced, among other things, a younger
generation of criminologists, smaller in number, who “came to preoccupy itself
with hunting grants for empirical research.”43 Thus,

a growing proportion of criminologists were becoming increasingly dependent on
soft money, obliged to work on short-term contracts to supply research to order for
government departments, statutory agencies, and voluntary organizations.44

In a sense, the period described marks the beginning of a boom time for British
criminology—one which continues as we write. Fuelled by the exponential
expansion of the criminal justice system and the political priorities attached
to crime and criminal justice, academic criminology in Britain currently finds
itself in apparent good health—witness the proliferation of postgraduate and
undergraduate courses, the ceaseless torrent of academic texts and journals, the
seemingly increasing intrusion by criminologists in public and government-led
debates around “crime, law, and order.” This flourishing was given particular
impetus by theNewLabour administration’s demand forwhat it calls “evidence-
based policy.” Thus, having introduced a significant piece of crime control
legislation on entering office, the Crime and Disorder Act 1998, and having
prioritized through this and related initiatives “crime reduction,” New Labour
increased Home Office external research spending by a massive 500% between
1998/99 and 2000/01. Most funding was for research to be done by university-
based criminologists. On the face of it, this encouraged a more open exchange
of ideas between the policy and academic communities, paving the way for a
new knowledge base to tackle crime and promote justice. But this bonanza for
academic criminology camewith strings attached, strings pulled strategically by
the Home Secretary. For example, according to an internal memo distributed
to staff in the Home Office Research Development and Statistics unit at the
behest of the Home Secretary Blunkett, no externally funded research is to be
published unless it has Ministerial approval. One Home Office researcher told
us, “You can’t really publish anything without political acceptance, no matter
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how significant your findings are. The atmosphere is becoming so harsh that
young high calibre researchers are leaving.”

Thus, as criminologistswere being forced to seek external research funding, a
massive boom in such funding appeared—from the coffers of the Home Office.
Certain types of research are therefore further marginalized from academic
criminological agendas as academics compete for research grants provided
by the state, generating reliance upon direct funding for specific, preordained
research projects often with narrowly defined fields of inquiry and outputs. And
so criminology does little to explore corporate and white-collar crimes, rather
the discipline is tied to an even narrower state definition of the “crime problem”;
it is increasingly committed to an endless reproduction andmultivariate analyses
of local and national surveys and statistics on youth offending, burglaries, car
crime, shoplifting or graffiti and vandalism; and prioritises a self-fuelling cycle
of evaluative research of a narrow “reform” measures.45

For us, such trends are the key context for understanding how the massed
ranks of policy-driven academic criminology have swollen with such alacrity
in recent years. These processes—the marketization and commodification of
knowledge—have touched criminology as much as any other discipline in the
social sciences, with significant effects for those who work within the discipline
and, concomitantly, the work that they produce.

But more than this, the complementary programs of marketization and com-
modification within a mass higher education system have produced a series
of highly disciplinary processes. That is, in a range of ways, the subordina-
tion of research workers to the imperatives of the market has played a crucial
disciplinary role in the drive to fashion the academic, self-regulating subject,
while simultaneously attempting to normalize those individuals and indeed in-
stitutions who might dissent from these imperatives, or at least harbor serious
doubts about the moral and political discourses that underpin them. We can
identify three associated trends46—all detrimental to the prospects for an up-
surge in critical criminological scrutiny of the illegal activities of corporations
and high-status business-people.

First, the rise in casualized and temporary posts may force researchers to
seek funding wherever it is available. Since this is increasingly likely to be
found in contract research, researchers may have little option but to conduct
utility research. In 1998, 94.2% of research-only staff in universities were on
casualized, fixed-term contracts.47 By 2004, 45% of all university academics
were on fixed-term contracts, and over one-third of all academic staff had their
salaries funded fromsources beyond their own institution.48 Thus, the expansion
of the university sector may well be ushering in a new generation of researchers
entirely dependent upon policy and commercial research projects. This process
is likely to be reinforced by the drive toward the evaluation studies discussed
above: “the projects are short-term, the evaluations are time-restricted (usually
3–6months) and survival (for practitioners and researchers) depends on positive
outcomes.”49

Second, those researchers are less likely to be in a position to carve out
space for developing autonomous research agendas outside the agendas of large
grant-holders. The further neutralization of critical criminological research may
be one result of casualization. Thus van Swaaningen, in his recent analysis
of critical criminology, has argued that the “heyday” of critical criminology
has passed and that “criminology has shifted away from epistemological and
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socio-political questions and returned to its old empiricist orientation as an
applied science . . . fuelled by the political issues of the day, and geared by the
agenda of its financiers.”50 It is for us no coincidence that the heyday of critical
criminology in the United Kingdom—the period marked by the emergence,
formation, and immediate aftermath of the National Deviancy Conference—
was a period of expansionism which was relatively generously funded, allowing
far greater room for manoeuvre for academics whom Rock has referred to as
the “fortunate generation.”51

Third, casualization in universities is likely to produce increasing numbers of
researchers that are relatively powerless, unorganised and atomised. The very
conditions of security that allow workers in all industries to resist overbearing
managerial regimes are therefore denied to the new generation of casualized
researchers. To be blunt, “Say the wrong thing and you can be out of a job.”52

It is easy to see how the “wrong things” may include issues about the crimes
committed by the relatively powerful in our society.

Researching Corporate and White-Collar Crime in an Era
of Neo-Liberalism?

Let us, at this point, restate what the above arguments have to do specifically
with researching corporate and white-collar crime. Researching such activities
has always been at the margins of social science in general, and criminology
in particular. However, in macro-level terms, the prospects for such research
have been further diminished in the era of neo-liberalism as a series of changes
have swept through universities. In particular, the social credibility of capital,
and indeed the importance of the business world as models for and funders
of university activity have been augmented. Universities have been subjected
to processes of marketization and commodification, with the whip of external
funding forcing researchers to turn to external sources of tightly controlled
funding. Both within and beyond criminology, these new parameters of aca-
demic work have meant that certain types of research and research questions
have been increasingly defined as useful, pressing, and legitimate, others as fu-
tile, irrelevant, or illegitimate. Within criminology, this trend has perhaps been
particularly dramatic given the opening up of a massive pool of funds, funds
tied to the Government’s narrowing definition of what constitutes crime. Thus
questions of corporate or white-collar illegality have clearly slipped further
from constructions of acceptable research terrain.

These are, as we have indicated, macro-level considerations. In this section,
we seek to link these to more micro-level considerations regarding various
aspects of the process of researching corporations and high-status individuals.
The problems to which we point here are mostly far from new—although for
us many if not all of them have become intensified in the new wider “realities”
set out above.

For the purposes of discussion, we consider separately three aspects of the
research process—securing funding, gaining access, and disseminating results.
These divisions are, however, to a large extent purely analytical devices rather
than neatly reflecting separate elements of an overall process. And indeed what
occurs within one “aspect” clearly often impacts upon others. Thus, for exam-
ple securing high-level National Institute of Justice or Home Office research
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funding—through offering to ask “safe” questions—is itself one means of im-
proving chances of both access and publication; at the same time, publication
in the safest journals of highest prestige—the British Journal of Criminology or
Criminology, for example—is itself viewed positively when it comes to secur-
ing prestigious research funding. These are, then, in many respects, mutually
reinforcing stages or processes.

Regulating Funding: The Construction of Feasible Enquiry

Our starting point, then, following others,53 is that sponsors—by which we
mean those who demand, support, recognize as legitimate, fund, facilitate, and
seek to disseminate—help to create research agendas. In this creation, some
questions are organized onto agendas, others are by definition organized off
these agendas. Now, while some of this organizing is highly conscious on the
part of individuals and organizations who sponsor research activity, it would be
wrong to cast this process as simply—or even largely—one involving direct or
conscious manipulation. Certainly, concerted agency on the part of individuals
and institutions frequently takes place. But the key issue about the creation
and reproduction of research agendas is much more fundamental than simply
the hands-on control that the powerful are able to wield; rather, it is their by-
and-large taken for granted nature. Certain questions seem “naturally” to fall
within the boundaries of the legitimate, feasible, and acceptable, and generally
questions beyond those boundaries tend not to be raised, or if they are raised
they are not taken seriously. This is, after all, one of the mechanisms by which
the process of hegemony operates. In other words, while we do not dismiss
the role of agency, we are talking about power operating in a structural fashion
here.54

As we have argued in previous sections, under neo-liberal conditions, the
tightening of government control over research agendas over the past two
decades has had the effect of intensifying demand for utilizable and policy-
relevant research findings in relation to the usual suspects of the criminal
justice system. An intensifying demand for policy-relevant research findings
has narrowed the scope for asking politically sensitive research questions, or
for focusing upon more fundamental or long-term issues. One effect of this
is that state-funded research projects increasingly tend to be empiricist and
a-theoretical. This trend also has a constraining effect in terms of defining what
is and what isn’t possible to achieve, or even suggest, in terms of the reform or
development of policy.55

Aside from these general points regarding funding, there are particular issues
pertaining to possible funding of research into the illegal activities of the power-
ful. It is perhaps a truism to note that private capital is, all things being equal, not
likely to be enthusiastic about sponsoring research into the activities of private
corporations. Yet we also need to be clear that corporate and white-collar crime
research does not necessarily look particularly attractive from the viewpoint of
state funders either. For when we are speaking of academic attention to cor-
porate and white-collar crime, it is also clear that we are speaking of attention
directed to states and state agencies. This is much more than simply a reference
to the effect of the state’s regulatory functions. Rather, understanding corporate
and white-collar crime raises methodological, empirical, and theoretical ques-
tions that lead us to enquire into state-capital relationships. Within capitalism,
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an economic order based upon private property with markets in capital and
in labour, the limited liability corporation remains the main legal mechanism
through which capital is brought together and interacts in various marketplaces.
Thus, corporations are artificial entities created for the mobilization, utilization,
and protection of capital within recent socio-historical state formations, entities
whose very existence is provided for and maintained through the state via legal
institutions and instruments, which in turn are based upon material and ideo-
logical supports. The corporate form and the state are thus inextricably linked.
The nature, visibility, and treatment of corporate and white-collar crime can
be approached only within a broader understanding of social constructions of
crime and criminality, and in relation to the key role played in the develop-
ment and maintenance of such constructions by states in general and key state
institutions in particular.

Thus, critical attention to corporate and white-collar crime entails critical at-
tention to states. If the research is itself funded by the state, then clear tensions
are raised. Without descending into crude instrumentalism, it seems clear to us
that certain implications do follow from state funding of academic research, im-
plications which are of particular consequence for critical researchers. That the
state does not relish the scrutiny by researchers who may present a particularly
critical or even complex view of the role and activities of its institutions is no
longer a controversial point. It has been well established through the experience
of numerous researchers over the years, particularly in criminology.56 But we
should also be aware that, on one front, the neo-liberal project has made signifi-
cant gains in assimilating social research into the “official” or business-friendly
policy environment which rewards anyone who is “one of us.”57

Once a group of researchers, or a university “department,” to use a generic
term, enters into a funding relationship with a state department, as a research
council, or corporate grant holders, then it must accept that its research activ-
ities will, to some extent, be structured by those who hold the purse-strings.58

Moreover, the pressure to accept such “direction” has increased—for many uni-
versity departments that rely upon external funding, their future success may be
gauged by their ability to secure and retain financial support from government
and corporate sources. The increasing value being placed upon the securing
of research grants means that loss of funding may have implications for the
long-term sustainability of a university department’s research output and the
“success” of a department’s research may be measured ultimately by the degree
to which funders are satisfied with the output. With this measure as a primary
performance indicator, it may become difficult to distinguish between the role
of management consultancies and the role of some groups of researchers in
universities.59

Regulating “Access”: Power, Control, Exclusion

As all first year social science students of methodology know, gaining access
to relevant data, organizations, people and so on is a common problem for
social scientific research. And within criminology, access is problematic for
researchers of conventional crime. Yet in comparison with offenders or poten-
tial offenders in the context of corporate and white-collar crime, conventional
crime researchers are dealing with the relatively powerless, and this, whether
we like it or not, renders such work immediately more feasible than dealing
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with, and seeking to focus upon, the relatively powerful. As Hughes has noted,
studying relatively powerless groups is much more common than studying
elite groups.60 One reason for this is that, quite simply, “the inner sanctum of
the company boardroom and the senior management enclaves within corpo-
rate hierarchies still remain a largely closed and secretive world.”61 And if we
accept the accuracy of this observation by Reed, then it should be apparent
that the inner sanctum is likely to be even more tightly sealed from outside
scrutiny when the aim of the outside researcher is to investigate actual or pos-
sible illegality.

Of course, there is no obligation in the first instance for any corporation to
agree to access or to provide information on request. If such requests are de-
clined, there is very little by way of legal remedy: private corporations enjoy
almost complete rights of ownership to information about their activities, save
the requirement to submit the names and addresses of directors and basic annual
financial returns to the public register at U.K. Companies House. In this sense,
the very legal constitution of corporations is designed to avoid public disclo-
sure of the details of their activities. Further, information about corporations
gathered by the government, such as compliance information or tax returns, is
in the main protected by that most mercurial of catch-all clauses, “commercial
confidentiality.”

Moreover, whether or not access is formally granted to social researchers,
the opportunities afforded to corporations to obscure their structures, decision-
making processes, lines of accountability, knowledge, and responsibility are
socially and legally constructed in ways that limit, to say the least, opportu-
nities for locating and understanding corporate illegality. And the increasing
penetration of the private sector into state functions creates a further level of
obstacles and complexity for the researcher. The incursion of private compa-
nies into spheres of activity such as prison management and policing means
that previously accountable public authorities are supplanted by corporations
who may deploy the privileges of the corporate veil (not least, again, on the ba-
sis of “commercial confidentiality”62). Thus, for example, details of contracts
between the Prison Service and private companies that now run private jails
may be hidden from the public—indeed, aspects of private prison management
may even be withheld from state servants.63

Where access is successfully negotiated, this can quickly reveal itself as
more apparent than real. As Jupp notes, often within organizations there are
hierarchies of gatekeepers to be negotiated, with hierarchies of power and au-
thority distributed among them.64 Professor Hugh Pennington found precisely
this after he was appointed by the government to lead an inquiry into a 1996
outbreak of E. coli in Lanarkshire (Scotland) which killed 18 people—a serial
killing for which the offending shop owner was successfully prosecuted and
fined £2,500. Formally, he was given access to all relevant government-held
documents, but later found that key reports that detailed the filthy conditions
of abattoirs were withheld by civil servants keen to avoid rigorous criticism of
the industry and of poor regulatory standards.65 Thus the problem of access
does not end once you are “in”; it can be a continual process of negotiation
and renegotiation. Formal access is often, then, only the beginning of secur-
ing real or adequate access.66 We suggest that while these are common issues,
they are more starkly raised when the objects of research are the powerful.
Certainly, the possibility of deliberate obfuscation on the part of the researched
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is greater where one is dealing with individuals who are often well educated,
possess highly developed social skills, are socialised into particular ideologies
and cultures, and so on.

All in all, gaining access is highly problematic. The role of gatekeepers
and the cooperation of the researched are common across social research,67

the extent to which they may, or do, prove problematic varies according to
the context. But these obstacles are particularly acute when researching the
relatively powerful—corporations and high-status business-people. And they
are, we have argued, even more acute where the social credibility of those
potential research objects has been augmented, where their material power has
increased (not least through performing functions previously carried out by state
bodies), and where they increasingly are acting as funders, or potential funders,
of research. Thus, in general, within the current neo-liberal conjuncture, there
are good reasons to expect it to be more difficult to research the relatively
powerful, where such research involves access to the powerful themselves.

Disseminating Research on the Crimes of the Powerful

We began this chapter by noting the relative dearth of work within criminology
and criminal justice concerning the crimes of the powerful. Our arguments thus
far—regarding the increasing commodification and marketization of universi-
ties and the commodification of “knowledge,” and the trends toward funding
research of immediate utility and our observations upon the nature of the re-
search process—all help to explain this dearth of work. However, there is a
final set of issues to be considered here. For where research on the crimes of the
powerful is successfully conducted, then there remains the problem of dissem-
inating that knowledge, which for university academics usually means having
that work published in some form.

An obvious opening point is to note a reinforcing cycle of exclusion. If rela-
tively few academic criminologists research corporate and white-collar crime,
then this makes it less likely that book length studies of corporate and white-
collar crime will appear. To the extent there are relatively few book length
resources, particularly textbooks, there is likely to be relatively few undergrad-
uate and postgraduate courses dedicated to these issues; this further undermines
the market case for proposals for book length studies in these areas—and cer-
tainly not for textbooks, which, within the increasingly concentrated academic,
and international, publishing industry,68 not least due to rational calculations
of potential markets and sales are increasingly the books of choice for pub-
lishers. In other words, there is simple market logic to the relative absence of
books on corporate and white-collar crime when set against the mass of material
concerned with “conventional” crimes.

Perhaps related are other, more subtle, “processes of exclusion.” Thus, for
example, Arrigo has referred, with echoes of the process of hegemony con-
struction and maintenance, to “a suppressor effect”—and though his discussion
was of critical criminology, it lends itself equally well to considering corporate
and white-collar crime scholarship. Given that part of the struggle of critical
criminology “is with dominant ideologies and how they are sustained through
various means of communication,” and that the marginalization of critical as
compared with mainstream criminology is one function of a “journal-industrial
complex,” he claims that there exists a
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general “suppressor” effect operatingwithin and throughout theAcademy, particularly
when critical scholarship is repeatedly denied recognition and thus legitimacy in the
leading periodicals of our discipline. This is the presence of hegemony in the academy.
What counts as “serious” scholarship and, hence, what is actively engaged in by
critical criminologists is, all too often, circumscribed by the “chilling effect” found in
the seemingly systematic exclusionary practices enacted and sustained by the more
prestigious periodicals of our field.69

Of course, there are other, highly conscious processes whereby academic work
on corporate and white-collar crimes is prevented from reaching a public au-
dience. In the United Kingdom, researchers are commonly required by gov-
ernment agencies to sign the Official Secrets Act, and are bound to have any
publication or dissemination cleared by the commissioning department.70 An
even more common tactic is the use of libel and other legal action on the part
of the powerful designed to prevent publication of information which might
expose their illegal activities. If recourse to law was part of a concerted effort
by corporations to respond to the emergence of social activism and criticism
in the late 1960s and the 1970s, more recently there has been an upsurge in
the use of strategic lawsuits against public participation,71 which have been
developed partly as a means of preempting even the need to resort to libel laws.
More generally, corporations have become rather adept at launching counter-
offensive propaganda campaigns to discredit and persuade the withdrawal of
research findings by deploying resources that invariably dwarf those available
to scholars who conduct critical research.72 This corporate counterattack has
been facilitated by the general political shift to the right in both Britain and
North America (which in itself has inhibited corporate and white-collar crime
research). There is also reason to think that criminology will be the subject of
legal control as much as—if not more than—any other field of social scientific
study. For, as Carson has noted in relation to an attempt by the Australian at-
torney general to censor two papers presented at the 1996 Australian and New
Zealand Society of Criminology Conference,

Academic freedom in the field of criminology is perhaps even more problematic and
more important than quite a few areas of academic endeavor because it’s touching the
State at a rawnerve. . . . Almost automatically, ifwe are studying crime,we aremessing
around with some of the most powerful constructs the State has at its disposal.73

Censorship of research findings remains a frequent state response to those who
produce government-funded work that does not sit comfortably with govern-
ment or departmental policy. Indeed, where the research is funded by govern-
ment, censorship does not always require the threat of legal action. Several
examples of “straight” censorship have been exposed in the U.K. media in
recent years.74

Further, we should keep in our minds Edwin Sutherland’s enforced self-
censorship to protect the names of guilty corporations, a censorship demanded
by his own university who were unprepared to defend Sutherland’s academic
freedom against the threat of libel action, and were also concerned about the
impact of his book on corporate funding.75 Preemptive action taken by univer-
sities in anticipation of either legal issues arising or simply to avoid upsetting
corporate sponsors continues to plague corporate crime researchers. Follow-
ing Tweedale’s research into the major asbestos producer, T&N, he found his
manuscript vetted by his university management—who then, supported by legal
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advice, demanded that, despite the successful conviction of T&N for health
and safety crimes, this phenomenon should be described neither as murder or
crime.76 Maurice Punch has recorded that his book on corporate deviance77 was
held up for a year because of “legal issues,” and that ultimately he was forced to
make many incisions and deletions in order to avoid threats of libel.78 Similarly,
the publication of Braithwaite’s (1984) classic study of Corporate Crime in the
Pharmaceutical Industry was delayed for two years when managers whom he
had interviewed used lawyers to haggle over “300 empirical claims that might
be raised in court.”79

In short, both conscious and unconscious efforts and assumptions may
operate—often in combination—to exclude certain forms of work from presti-
gious publications and thereby challenge the legitimacy of this work. And these
processes of exclusion combine with other, mutually reinforcing processes con-
cerning funding and access to create a profound effect on our ability to subject
the powerful to critical academic scrutiny.

Conclusion: Researching Corporate and White-Collar
Crime in an Era of Neo-Liberalism

If there has ever existed some relative independence of academic work from
the political imperatives of the powerful, an independence somehow turned
toward the advancement of an “objective” knowledge, then this has been under
sustained attack both within and beyond universities in the era in which neo-
liberalism has reached national and international hegemony.

Yet we are not implying that the disciplinary effects of marketization and
commodification have eradicated the space in which alternative research agen-
das can be developed. Certainly, there are good historical reasons for resisting
such a pessimistic conclusion. As Nicolaus points out in his account of the
Sociology Liberation Movement, the prolonged political struggle in American
sociology during this period indicated that the relationship between the social
sciences and the state is not always marked by passive servility and consensual
acquiescence.80 In the United States, notwithstanding the scale of academia,
there appears to be both a vibrant critical criminology group within the ASC and
a critical mass of corporate and white-collar crime scholarship. In the United
Kingdom, criminology has in different periods and to varying degrees been the
site of struggles between the criminological state technologues (described by
Young as administrative criminology) and critical and radical critiques linked
to social movements and counter-hegemonic groups outside the universities.81

The protagonists of those struggles were thus differentiated not only by their
opposing political perspectives, but also by the nature of their organic link to and
engagement with the hegemonic bloc and with counter-hegemonic movements,
respectively.

Nor is it the case that commodification and marketization have created the
same conditions in all institutions. In fact, at least in the United Kingdom, these
processes are at different stages of advancement across the sector82 and there is
still spacewithin higher education to conduct relatively “independent” research,
particularly in departments that continue to preserve the link between teaching
and research. Furthermore, as Epstein has noted, although critical research may
not be having much of an impact upon the culture of universities, even under
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difficult conditions “a surprising number of faculty manage to sustain some
connection to progressive activism outside the university.”83

From the outset, the neo-liberal assault upon the universities in Western
democracies has unfolded with little or no opportunity for participation in po-
litical debate in the public arena or within internal university decision-making
structures.84 But this is not to say that the process of marketization of the
universities has gone unchallenged. In an empirical sense, then, the march of
neo-liberalism through the universities is not complete nor unstoppable. More-
over, in a theoretical sense, it is inconceivable that the marketization of the
universities will proceed unobstructed. For one thing, the Gramscian concept
of hegemony alerts us to the fact that dominance is never complete nor entirely
secure, but always open to challenge and resistance. Given that corporations
and the state continue to require a heavily subsidized publicly funded education
system, it is likely the universities will continue to receive state subsidies for
as long as they are required to perform a technological and educative role for
capital. They will therefore be required, at one level, to account for the public
subsidy that this entails. In this sense, the universities will remain an important
site for struggle, and one where the contradictions inherent in the dominant
representation of the function of universities as educative, independent, acting
in the public interest and so on can be regularly and effectively exposed.

Indeed, the very processes of marketization render explicit the contradictory
nature of the university within capitalist social orders—particularly between
the ways in which universities’ existence is represented and/or legitimated, and
in terms of the rather schizophrenic ways in which they, and the academic
staff within them, act. Certainly, there are several closely related reasons which
indicate why universities cannot simply act as unfettered subjects of the market
in the way that some other commercial operations might.

First, many universities have constructed for themselves long and proud
histories, based upon reputations for the quality of their product, whether in
terms of their teaching or their research. In this sense, there is reason to believe
that the marketization of the universities has a limit; universities can never act
as “pure” commercial concerns, responding to the demands of corporations
without losing control over the quality of their product. A university which
attempted to act purely commercially would at some point find itself losing
market share in terms of both students and research grants—and would, in any
case, be unattractive for private capital since one of the key commodities that
such capital buys from universities is precisely the reputation for, or claims to,
relative independence, objectivity, and so on.

Second, for all the drive toward utility in research activity and output, states
themselves require universities to continue to meet ideological expectations
of acting as “independent” voices, and thus require university research to air
voices that are critical of existing social, economic, and political arrangements.
Thus, liberal claims of state neutrality dictate that some funding be granted to
critical voices, even where these are voices of resistance, since the liberal state
must at least be seen to be supporting and acting on behalf of those who claim to
take seriously its ideals of greater social equality, social justice, and democratic
accountability.85

Third, universities, as publicly funded institutions, remain rather more vul-
nerable to public opinion than private corporations. This aspect of higher ed-
ucation institutions creates the space for critical debate. Relatedly, the fact of
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continuing public funding for universities renders them partially accountable,
at least in principle. Even if we know that public bodies, including universities,
regularly evade accountability, we also know that they can be reformed to im-
prove standards of accountability: this is much more difficult in the case of the
private sector, where companies have a fiduciary duty to their shareholders, are
subject to the unrelenting imperatives of the stock market, and resist external
scrutiny via the corporate veil and claims of commercial confidentiality.

Fourth, as (partially) publicly funded bodies, universities still retain some
ideological commitment to democratic forms of management and functioning,
and there remain some structural features which reflect these commitments.
One such aspect is the existence of tenure or tenure-type arrangements in var-
ious countries’ higher education systems. A second is the continued existence
of academic trade unions. It remains the case that unions are recognized and
nationally agreed conditions of service operate throughout many higher educa-
tion systems. A third aspect is the persistence of some form of employee repre-
sentation on boards and management committees and other quasi-democratic
governance structures. Now, this is not to claim that such arrangements are
operative or necessarily democratic, nor to deny that each has also been subject
to considerable erosion; but it is to recognize that these structures persist, that
they are worth defending (and, of course, seeking to extend), and that their ex-
istence is intimately related to the ideological cloth in which universities wrap
themselves.

As the neo-liberal hegemonic project gains momentum, changed political,
social, and academic climates pose fundamental challenges for critical social
science in general and for critical criminologists in particular. But those who
would shine a light on power, not least through researching the crimes of cor-
porations and high-status business people, are feeling, and will feel, these chal-
lenges even more intensely. These are not challenges that we are all equally
well placed to meet. Those academics who enjoy relative privilege—such as
permanent contracts, institutional support, some traces of academic freedom
and discretion—have a greater responsibility than others. In an atmosphere of
creeping orthodoxy, criminologists must keep to the forefronts of their mind
that being an academic means engaging in an inherently critical enterprise, one
that requires us to ask awkward questions of power and the existent social or-
der. It is time to face up to the realities of this task and resist the rising tide of
corruption that looms before us both inside and outside the walls of educational
institutions.
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2
An Age of Miracles?1

Frank Pearce

It is easy to believe that we live in an age of miracles and a time of spiritual revi-
talization. In Britain in the 1990s, Ernest Saunders was convicted and sentenced
to prison for false accounting, two counts of theft, and conspiracy to contravene
the Prevention of Fraud Act 1958, for his part in the illegalities involved in
the Distillers/Guinness takeover bid. But before completing his sentence, he
was released because of the onset of Alzheimer’s disease. Yet, within months,
his symptoms disappeared and he was communicating with the public on talk-
shows, and back in business. Moreover, he and convicted co-conspirators were
blessed with enough money, even 12 years later, to pursue an ultimately un-
successful appeal against their convictions. Then, in the year 2000, General
Pinochet was judged by the then British Home Secretary, Jack Straw, to be
unfit for reasons of ill-health to stand trial in Spain for his role in the disap-
pearance and death of people in Chile after his overthrow of the democratically
elected government of socialist President Salvador Allende in the early 1970s,
when as many as 30,000 people are believed to have died as a result of this
U.S.-backed and CIA-aided coup. Yet, on his return to Chile, this frail old man,
seemingly confined to a wheelchair, was able to get up, walk, and warmly greet
his supporters.2 Miraculous indeed!

If these seem isolated incidents, it is worth noting that in many nations
and internationally there appears to be less evidence than before of white-
collar and corporate crimes. In the United States, for example, there has been
a recent and dramatic drop in the numbers of prosecutions and convictions for
monopolistic practices, financial crimes, and environmental and occupational
safety and health offenses compared to the 1970s and the 1980s. At the same
time, there has been a growth in the belief thatwhen these “illegalities” do occur,
they are errors on the part of good corporate citizens, and any damaging effects
are the inevitable costs of progress: after all, a risk-free world is as unlikely as
one free of all sin. The Enron scandal shows that even the best human beings
and human institutions are occasionally fallible, but, as U.S. Treasury Secretary
Patrick O’Neill said, Enron’s demise can also be read as part of the “genius of
capitalism,”3 no doubt a “market correction.” So such events actually have as
little relevance in understanding the fundamental dynamics of themodernworld
as did the savings and loan crisis of the 1980s.4 President Bush has noted that
widespread stock ownership creates a moral responsibility for the executives to
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run an honest company, and while, in fact, “the vast majority of businessmen
and women are honest,” a small minority have created problems and this means
that there is as need for deepening of the ethic of corporate responsibility: “In
the long run,” Bush suggests, “there’s no capitalism without conscience; there
is no wealth without character.”5

But moral Western societies are by no means free of “evil.” Even with the
development of the “compassionate conservatism” of Bush—which might in
principle pay serious attention to discovering the factors that make criminal
conduct more likely—there remains the focus on catching, punishing, and in-
capacitating those who are believed to commit a disproportionate number of
what many criminologists call, or simply assume to be, “real crimes.” This
is not too surprising since, as Peter Singer has shown, there is a continuous
tension between Bush’s tax-cutting strategies and other promises he makes,
such as ending “deep, persistent poverty.”6 There are also believed to be in-
ternational problems linked with transnational organized crime.7 While Pres-
ident Ronald Reagan had successfully destroyed the “Evil Empire” of the
Soviets,8 we are still living with aspects of its disordering aftermath. And there
is a new and somewhat similar danger, namely, “terrorism.” Amalgamating
these concerns, Bush claims that “Al Qaeda is to terror what the mafia is to
crime.”9

Since 9/11, it has seemed clear that in all “civilized” countries the state must
now deal with infiltration by new insidious external enemies, only too often
financed and sheltered by terrorist states. This was seen to justify the armed
assault on Afghanistan against Al Qaeda and the Taliban, while, incidentally,
accepting as a major ally Pakistan, itself ruled by a leader of a military coup.
Paving the ideological ground for attack was the identification of an “axis of
evil”—Communist North Korea, fundamentalist Iran, and Saddam Hussein’s
Iraq.10 (On occasion, Cuba, for years battered by a U.S.-led ideological, mili-
tary, and economic offensive, has been linked with this axis.11) Of course, as
is now clear, Iraq was illegally invaded, and with disastrous consequences.12

U.S.-led action, it is claimed, is justifiable, since other institutions, such as the
emergent International Criminal Court, are likely to be used cynically against
the United States by its enemies.13 Thus there are no non-American guarantors
of international “justice.” Quite the opposite, in fact.

Why is there somuchopposition to theUnitedStates?Whywere thePentagon
and the World Trade Center targeted, and why do American citizens and estab-
lishments around the world see themselves as potential “targets” of marginal-
ized peoples? Two related reasons emanate from the U.S. administration. First,
America was attacked because its opponents were simply “evil”—but God was
with America, and America had “stood down enemies before” and would “do
so this time.”14 In the light of this “struggle of good and evil” the Bush adminis-
tration launched “Operation Infinite Justice.” This seemed to be a new Christian
“crusade” against Islam. The Bush administration soon changed its tone and
claimed that its major target was a minority of Islamic fundamentalist terror-
ists and, indeed, it “acknowledged” the importance of reasonable Muslims by
changing the name of its “Operation” to “Operation Enduring Freedom.” After
all, Saudi Arabia, home of Mecca, is one of America’s staunchest allies; at the
same time, it is a corrupt and thoroughly anti-democratic country, known for
both religious and political repression.15 Second, there is envy. As George Bush
said in the immediate aftermath of 9/11, America was attacked because it was
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“the brightest beacon of freedom and opportunity in the world”16 and, as he
later elaborated, prior to caging “suspects” at Guantanamo Bay, “they hate our
freedoms, our freedom of religion, our freedom of speech, our freedom to vote,
and assemble, and disagree with each other.”17 America, on the other hand,
supports, and is supported by, democratic, peace- and freedom-loving peoples,
and their governments

Of course, the U.S. State—the corporate-guided engine of a globalizing neo-
liberalism and the self-appointed guardian of “freedom” and “democracy” and
“freedom of faith”—has always been extremely selective in the applications of
its publicly stated principles when deciding which political regimes to attack,
tolerate, or actively support. When these are further elaborated their meaning
shifts significantly, as was clear in some of Bush’s remarks after the invasion of
Afghanistan when he gave his only partially coded representation of the bases
of human dignity: “Dignity requires the rule of law, limits on the power of the
state, respect for women, private property, equal justice, religious tolerance.”18

Their meaning is rendered clearer by the actions of Lewis Paul Bremer III,
installed on May 11, 2003, by the United States as head of the Coalition Pro-
visional Authority. Soon after being appointed he fired 500,000 state workers,
including not just soldiers, but doctors, nurses, teachers, publishers, and print-
ers; he opened the boarders to unrestricted imports, planned to privatize 200
state-owned companies; he allowed foreign companies to own 100 percent of
Iraqi assets (outside of the natural resource sector) and to repatriate all profits;
but he left in place one of Saddam Hussein’s policies—“laws restricting trade
unions and collective bargaining.”19 In addition, the Bush administration was
sympathetic to the attempted right-wing coup against democratically elected
President Chavez of Venezuela until it manifestly failed20 and is currently en-
gaged in a propaganda war against Telesur, the television network co-founded
by Venezuela, Argentina, Cuba, and Uruguay.21

Noam Chomsky has been documenting for many years the significant dis-
juncture between America’s rhetoric and its effective guiding principles: his
work provides a source of many of the examples used here.22 The United States
was born of European, and specifically English, Imperialism. Spanish, French,
Dutch, and English settlers justified their presence and their expropriation of
land in the Americas by the general Christian doctrine that God had given the
world to mankind as a whole. The pre-conquest population of the Americas has
been quite conservatively estimated by William Denevan to have been between
43 million and 65 million people, and Russell Thornton puts the figure at 57–
112 million.23 By the eighteenth century the population of aboriginal peoples
was nearer 5% than 10% of that number.

The émigr´´ e English argued that since they and not aboriginal peoples cared´
for and improved land and (accurately enough on this one point) put in place
regimes of private property, they had a right to this land. Thiswas justified by the
English Protestant interpretation of Genesis I: 28—“be fruitful and multiply.”24

Theopposing savagenative peoples, usually “heathens,” could be vanquishedby
acts of war as indeed they were—to the point of genocide.25 After the American
War of Independence, it was not hard for the elite that ran a new country with
a large number of slaves to feel free to assert an exclusive sphere of influence
in the Americas nor to claim it had the “Manifest Destiny” to bring private
property, Protestantism, and its version of democracy to other lands, whether
they were nearby, like Mexico and Cuba, or distant but strategic states, such as
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the Philippines.26 In 1839, John O’Sullivan provided a clear formulation of this
doctrine:

In its magnificent domain of space and time, the nation of many nations is destined
to manifest to mankind the excellence of divine principles; to establish on earth the
noblest temple dedicated to the worship of the most High—the Sacred and the True.
Its floor shall be as hemisphere—its roof the firmament of the star-studded heavens,
and its congregations an Union of many Republics, comprising hundreds of happy
millions. . . . 27

A similar rationale inspired U.S. involvement in World War I, which few would
now see as much more than a struggle between rival Imperialist powers. Then,
while World War II was undoubtedly primarily between the Allies—Britain
and its empire, Russia and the United States—on the one side, and the Axis
powers—Germany, Italy, and Japan—on the other, a key cause of the conflict in
the Pacific theater was a pre-war rivalry between Britain, the United States, and
Japan for the domination of China, and, in the background, the 1904/1905 war
between Japan andRussia. Themore general course ofWorldWar IIwasmarked
by rivalry between Britain and the United States and by a more fundamental
struggle between Britain and the United States against Russia.28 There is good
evidence that strategic considerations about containing Russian power, rather
than any calculation that their use would save American lives, played the key
role in the decisions to drop the atomic bombs on Hiroshima and Nagasaki.29

Yet, at the same time, retribution—indeed, seemingly divine retribution—was
at work, for, immediately after the first bomb was dropped, President Truman
warned that if the Japanese leaders did not accept the surrender terms, “they
may expect a rain of ruin from the air, the like of which has never been seen
on this earth”30; and in private, he thanked God that the bomb “has come to us
instead of our enemies and we pray that he may guide us to use it in his ways and
for his purposes.”31 Nine years later, under Eisenhower’s Presidency, “In God
We Trust” became America’s national motto. During the cold war against the
Soviet Union, when the United States led the “free world,” the latter contained
as many, if not more, dictatorships than democracies, and was marked more by
poverty than affluence.

While each of these regimes may have imagined itself to be actuated by
purely “political” or “religious” motives,32 we do not need to share this illu-
sion. Imperialist domination and expansionism seem to have been the major
motivating factor and religious ideologies, while important, have been some-
thing of a gloss. After all, the strictly internal development of religions is only
ever partial and of limited duration for, in the long run, the aspects of a specific
religion that survive will be impersonally selected out for their compatibility
with the development of other powerful social forces

The crucial point here is that it is naı̈ve to take at face value the claims by¨
states that they are essentially democratic, that they are responsive to the needs
of an informed citizenry and that their societies are characterized by equality,
either of opportunity or condition. Yet it is astonishing that so many people,
after so much critical work has been written, leave generally unchallenged
the claim that America is a democracy and one founded fundamentally on
Judaeo-Christian moral ideals. The former makes sense only in terms of a
very impoverished conception of democracy and the latter only through a very
vulgarized, albeit widespread, version of the pastoral Calvinist ethic discussed
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by Max Weber33—worldly success being taken to indicate that one is of God’s
chosen. In fact, Bush’s Protestantism and his “Compassionate Conservatism”
as practical religious morality and as eschatological faiths are congruent with
“Mammon” and the belief in the intrinsic good of the possession of money
(above all, as capital.) There is one qualification to be made and that is that
Bush allows for the value of non-Protestant, and, indeed, non-Christian faiths,
provided they are monotheistic. Such a capitalist fundamentalism is well caught
by Karl Marx’s sardonic comment, “Money is the supreme good; therefore its
possessor is good. Money, besides, saves me the trouble of being dishonest: I
am therefore presumed honest.”34 The accumulation and expansion of capital,
and the preservation and extension of its conditions of existence, remain the
major determinants of domestic and international state activities in societies
with capitalist economies. It is hardly surprising, then, that in a Confidential
1948 Policy Planning Study, George Kennan of the State Department argued
that since “we have about 50% of the world’s wealth but only 6.3% of its
population . . . we cannot fail to be the object of envy and resentment” and that
our “real task in the coming period is to devise a pattern of relationships which
will permit us to maintain this position of disparity without positive detriment
to our national security”; hence we “should cease to talk about vague—and
for the Far East—unreal objectives such as human rights, the raising of the
living standards and democratization.”35 Neither is it surprising that in 1999
Clinton’s Secretary of Defense William Cohen declared the United States was
committed to “unilateral uses of military power” to defend such vital interests
as “ensuring uninhibited access to key markets, energy supplies, and strategic
resources.”36

It is this commitment that explains a long list of overt and covert support
by the United States, in violation of international law, for attacking “unsound”
democratic regimes and supporting and sustaining numerous repressive rulers.
Examples abound: in 1954, by backing a coup in Guatemala that overthrew the
democratically elected government of Jacob Arbenz, leading to four decades of
military repression and more than 120,000 deaths; in 1965, by backing the coup
that installed President Suharto, contributing to the death of more than 500,000
Indonesians and by defending his invasion of East Timor in 1975, leading to
the death of at least 200,000 people there; in the 1980s backing paramilitary
death squads in El Salvador, resulting in 80,000 deaths and by supporting the
“contras,” causing the death of 30,000 Nicaraguans. These judgments, more-
over, are by no means subjective. Many of these actions have been judged by
the World Court, and by U.N. resolutions to be in violation of international
law and such treaty obligations as the Geneva Conventions and as undermin-
ing agreements for securing collective security through collectively sanctioned
actions. But then, as President Clinton said to the U.N. in 1993, “the United
States will act multilaterally when possible, but unilaterally when necessary.”37

Bush’s withdrawal, only months before 9/11, of the United States (by far the
world’s major user of energy and also polluter) from the Kyoto protocol on
measures to reduce emissions of “greenhouse” gases was a clear signal of U.S.
unilateralism and the primacy of its own economic interests. Bush’s willingness
to apply to the pursuit of Bin laden the “Old West” maxim “Wanted: Dead or
Alive”38 and to dismiss the Taliban request for evidence of Bin Laden’s guilt
and to reject their offer to deport him from Afghanistan39 has shown how little
concern he has for the principle of national and international criminal law that
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a suspect is innocent until proven guilty and should be judged and tried by an
independent and impartial legal system.

A commitment not to take the claims of the powerful at face value, to subject
them to scrutiny, is now unusual among social scientific work in the academy.
In the period from the late 1960s to the early 1980s, when critical scholar-
ship was strong in the social sciences, and when Marxism played a significant
role within this, critique meant engaging seriously with the positions held by
one’s opponents. In general, there was an expectation that positions with which
one disagreed should be represented accurately and challenged conceptually,
epistemologically, and empirically; it was also anticipated that an exchange
might develop subject to the same rules. While this was not always achieved
in practice, it nevertheless constituted a regulative ideal. By implication, social
theory and social analysis were collaborative enterprises. However passionately
a position was held, there existed a real possibility of its modification, its de-
velopment, its abandonment, and, sometimes, the emergence of surprising, and
non-eclectic, syntheses. A disturbing aspect of current academic practice is that
differing but rigorous interpretations of the nature of the social world and of
theories and theorists are often simply ignored, at times crudely parodied, or
simply, and contemptuously, dismissed. This is to no one’s benefit, and it seems
important to find different ways of dealing with such disagreements.

Two experiences of Steve Tombs and myself in this respect are illuminating.
In 1990 and 1991, through the pages of the British Journal of Criminology, we
had a somewhat curious exchange with Keith Hawkins (as a key figure within
a group of academics we termed “The Oxford School”) regarding appropriate
forms of regulatory enforcement.40 There was also a curious aftermath for at
least two reasons. First, because within the mass of work that has appeared
subsequently, either within or broadly sympathetic to the views of the Oxford
School, our own position, developed in those articles, is often ignored, at best
footnoted and passed over. Second, because although the exchange is often re-
ferred to by other commentators on regulation, the position that we developed
in those articles is often misrepresented, even by those who cite it approv-
ingly. Thus our argument—that a corporation when acting as a sophisticated
amoral calculator is aware of the distinction between long-term and short-term
consequences, is sometimes caught within a disabling ideology, is sometimes
less than competent and, as an organization, is often beset by conflicts—gets
translated into the claim that corporations are coherent organizationswith a con-
sensus about goals and means and that as amoral calculators they focus only
on immediate consequences, are omniscient and never make mistakes This is
a clear illustration of how the deep incommensurability of positions becomes
clear and is then negotiated or not negotiated. It is also an indication of the
dominance of certain ways of looking at the world which do not see the need to
engage with alternative knowledge claims. There is no need, it seems, for “The
Oxford School” to engage in dialogue with its critics.

There seems to be little recognition that we were clearly drawing upon the
work on hegemony of the Italian Marxist, Antonio Gramsci. This is particularly
interesting because Gramsci explicitly refers to the issue of calculation albeit
in his case in reference to national politics. He writes that “although politics
is in fact at any given time the reflection of these tendencies of development
of the structure . . . it is not necessarily the case that these tendencies must be
realized” for any “particular political act may have been an error of calculation
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on the part of the leaders of the dominant classes”; the “principle of error” is
a complex one: one may be dealing with an individual impulse based upon
mistaken calculations, or equally it may be a manifestation of the attempts of
specific groups or sects to take over hegemony within the directive grouping,
attempts which may well be unsuccessful”; and “that many political acts are due
to internal necessities of an organizational character, that is, they are tied to the
need to give coherence to a party, a group, a society.”41 This lack of recognition
suggests that there is a broader issue here, namely, the decline of familiaritywith
criticalmodes of thought in general andMarxist social science in particular. This
aspect of the recent trajectory of social science will have the most destructive
long-term consequences on the prospects for a vibrant tradition of critical social
science. There is now a whole generation of academics, from undergraduates to
post-doctoral teachers and researchers, many of whom lack any basic training
in Marxist concepts or modes of analysis. This in turn significantly reduces
the likelihood of Marxist social science being produced. This brings us to the
second experience of Steve Tombs and myself. Somewhat more recently, we
submitted an article to a leading socio-legal journal in Britain. The article was
accepted, but only after we were required to write what amounted to five pages
justifying a point made in one line in the original submission, to the effect
that capitalist corporations, in the long run, had to maximize profits in order to
survive as capitalist corporations. This is a central element of Marxist political
economy; yet such political economy is rarely utilized within criminology now
compared to, say, 20 years ago In other words, the return to dominance of
mainstream criminology after the eruption of labeling and critical criminology
in the late 1960s and early 1970s has left a generation of readers who need some
basic “schooling” in the obviousness of some critical paradigms.

But, if “criminology” is a “discipline” that, as Foucault argued, experi-
ences “no need to seek a theoretical justification for itself, or even a coherent
framework,”42 it is still a booming area and one on so much narrower ground
than was the case in, say, the 1960s and 1970s. This is the case despite there
being within social thought an abundance of sophisticated critiques, by Hirst,
Cohen, O’Malley, Chambliss, Arrigo, and others43 of its pretensions to a be-
ing a distinct discipline. In general, such pretensions demonstrate that it does
not have its own social scientific “problematic” but rather one given to it by
sundry state apparatuses. How is it possible that its main practitioners are able
to choose not to engage with these critiques? It is perhaps worth mention-
ing here that there has also been a significant deradicalization of the work of
Foucault—one to which he undoubtedly contributed himself—and this can be
seen in the bulk of work—but by no means all of it—undertaken in the area of
“governmentality.44”

Let me illustrate some of these issues with reference to a graduate/under-
graduate course that I teach, “Towards a Sociology of Killing.” Stunningly, the
standard definition of murder taken up uncritically in most Criminology text-
books is simply “unlawful killing,” and, like the law, there is a presumption that
such acts (and not so many others also leading to death) are mala in se. The
criminal statistics that are used follow state practice by excluding from their
coverage all manslaughter except non-negligent manslaughter—which means
not analyzing most motor-vehicle-related deaths, most “accidents” at work, and
occupationally induced illnesses. There are some exceptions, but the work that
exists on corporate crimes of violence is generally ignored. And even when
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these matters are addressed, commentators often remain within the parameters
of the way in which the law actually has been implemented. For example, the
Ford Pinto case is explored, but the grounds for treating the activities of the
tobacco industry as engaging in reckless or negligent homicide or manslaughter
during the 1970s—when they knew cigarette tobacco was highly carcinogenic,
that nicotine was addictive, and when they often implicitly aimed advertising at
very young people while publicly denying all three—are usually ignored. Four
million or more premature deaths are the likely result of the addictions pro-
duced during this period, and there is every reason to define them as homicide
or manslaughter. It is of no little consequence that current books on victimiza-
tion and/or violence barely mention corporate crimes, if they mention them at
all. With notable exceptions, criminology teaching and writing also excludes
study of the failures by prison officers to fulfill their duties of care when such
failures may lead to the injury or death of inmates; excessive force by the police
is also treated as of marginal interest. True, there are books like Jack Katz’s
Seductions of Crime45 that show that killing often involves quite a complex play
of moralities, and hence it is not only police officers whose acts of life-risking
violence are somewhat morally ambiguous, but even this interactionist text
never frees itself from official definitions. State-sponsored violence in particu-
lar and state crimes in general are almost entirely absent from criminological
discourses. The horrors of Nazism are generally also excluded from discussion,
although most of their killing was “legal,” and even if included the analysis
is truncated, too often excluding the class dimensions of Nazi “success.” How
often are there discussions of the crucial role of the support of the military and
of major capitalists in Hitler’s rise to power or of how major German compa-
nies, such as I.G. Farben, took over the industries of those countries occupied
by the Nazis?46 How often are students led to understand the significance of,
what is, according to his widow, the definitive version of Martin Niemoller’s
poem?

First they came for the Communists
but I was not a Communist so I did not speak out;
Then they came for the Socialists and the Trade Unionists
but I was not one of them, so I did not speak out;
Then they came for the Jews
but I was not Jewish so I did not speak out.
And when they came for me
There was no one left to speak out for me.

—Martin Niemoller, 1892–1984

Equally rare are discussions of the what, why, and wherefores of the genocides
inflicted, in the name of Christianity, on the peoples of the Americas during
Europeanization. The Spanish included as a justification for their appropria-
tion of territory that Pope Alexander VI (Alejandro Borgia) had issued a “bull”
giving to the kings of Castile and Leon and their heirs dominion over all lands
which they discovered one hundred leagues to the west of the Azores, on con-
dition that they were not already subject to the authority of a Christian King or
Prince and that they converted to Christianity the pagans whom they found. This
“present” was interpreted by the Spanish crown to mean that when contact was
made with native peoples that they should be read the Requerimiento, which
briefly outlined (in Spanish) the main tenets of the Catholic faith by which they
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claimed the land for the Spanish crown and called upon the natives to swear
allegiance to the Pope and Spain. But, if the Indians refused to do this or delayed
their acceptance of its terms, they were then told that—

With the help of God we shall powerfully enter into your country and shall make war
against you in all ways and manners that we can, and shall subject you to the yoke and
obedience of the Church and of Their Highnesses. We shall take you and your wives
and your children and make slaves of them, and as such sell and dispose of them as
Their Highnesses may command. And we shall take your goods, and shall do you all
the mischief and damage that we can, as to vassals who do not obey and refuse to
receive their lord and resist and contradict him.47

The destruction of the Aztec city of Tenochtitlan/Tlatelolco by the Spanish and
their native allies was at the cost over 200,000 Mexican lives.48 Surely, these
acts, and other such acts of Imperialism, then, and, above all, now, need to be
an essential part of any course on murder.

In fact, in such courses, serial and spree killing are generally included, but
war is generally excluded, as is the question of the rationales for dropping the
atomic bombs and what that might tell us about state terrorism. Killing people is
always morally problematic, but the moral and sociological questions are con-
fused by accepting uncritically the definitions of murder by states or organized
religions. As pointed out by Herman and Julia Schwendinger,49 sociology and
criminology cannot be morally neutral; as socially situated intellectual prac-
tices, they unavoidably havemoral dimensions.Untheorized claims to neutrality
implicitly endorse extant ideologies. Not surprisingly, this Sociology of Killing
course finishes with an examination of the non-elitist implications of some of
Nietzsche’s perspectivalist interrogations, for example, implications of the hu-
man “will to power,”50 that is of “eternal recurrence”51 for the question of the
foundations of morality and the nature of responsibility. With Nietzsche, one
wonders how it is that so many people still do not acknowledge that the Gods
of Religion and the Gods of the State are dead. And, it is important to add, the
Gods of capitalism have rarely been given so much obeisance.

We should be concerned about all fundamentalisms, including those that
provide false solutions to the real problems of inequality, racism, and dispos-
session that are found throughout the contemporary world. Any world view
grounded in a “faith” which treats as taboo the continual rational reassessment
of its premises is problematic and has a terrifying destructive potential—this is
true of both Bush’s capitalistic Christianity and of Islamic Wahhabist or war-
rior Salafiyya movements. No, this is not an age of miracles. And if there is a
spiritual revitalization, it is to be seen in the ethics and courage of those who
challenge the different forms of domination in the world currently subject to
a capitalist “globalization.” These challenges are taking place on the streets,
across the globe; and there is some evidence that, while not equivalents, they
are also still taking place through critical analyses and argument.
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3
White-Collar Crime in a Postmodern,

Globalized World1

David O. Friedrichs

We live in a world of boundaries. They include boundaries between academic
disciplines and within disciplines, boundaries between areas of specialization.
We live in a world of temporal boundaries, where it is common to differentiate
between past, present, and future. We live in a world of geographical boundaries
between communities, states, and nations. The erosion of boundaries in all of
these realms, or the reconfiguration of such boundaries, is one of the guiding
themes of this chapter. Developments pertaining to white-collar crime and its
control bring this theme into especially sharp relief.

If the study of white-collar crime is a criminological topic, the complex
nature of white-collar crime calls for attention to many different disciplines,
including philosophy, history, economics, political science, psychology, soci-
ology, jurisprudence, managerial sciences, and communications studies.2 On
a theoretical plane, we have witnessed some recent calls for the development
of an integrated criminology, addressing multiple levels of explanation.3 If
the study of white-collar crime can be characterized as a specialization within
criminology, this form of crime intersects in significant ways with other forms
of crime, including organized crime, professional crime, and political crime.4

If white-collar crime has been principally addressed in terms of the conditions
of modernity, it increasingly manifests attributes of an emerging postmodern
world. If white-collar crime was originally a largely local phenomenon, then
a state or national phenomenon, it is increasingly a global phenomenon, with
some of its most significant forms transcending national boundaries. A substan-
tial literature has now developed on white-collar crime, on globalization, and
on the postmodern, but to date there has been relatively little cross-fertilization
between these realms of inquiry. As the various boundaries identified here
increasingly disintegrate, such cross-fertilization will surely intensify.

E. H. Sutherland and the Discovery of White-Collar Crime:
Traditional Roots and a Modern Context

Edwin Sutherland is universally recognized as the founding father of white-
collar crime scholarship.5 Although Sutherland’s birth in 1883 occurred during
a period of great expansion for an industrialized, modern America, he was
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personally a product of a small rural town, a traditional environment, born in
Gibbon, Nebraska.6 With maturity, Sutherland increasingly came into contact
with a modern, urban society, especially during his pursuit of a doctorate at
the University of Chicago and subsequent years as a professor there. Suther-
land’s interest in white-collar crime has been attributed, at least in part, to his
revulsion at the practices of Wall Street manipulators who helped bring about
the 1929 stock market crash (and subsequent Great Depression), as well as the
increasingly conspicuous corporate empires of the first half of the 20th century.
In one sense, Sutherland could be regarded as reacting against the corrupting
elements of a modern society in relation to the traditional society familiar to him
from his youth. The basic framework of Sutherland’s work could be described
as modernist, in its focus on modern industrialized (and bureaucratized) major
corporations. Sutherland’s White-Collar Crime can also be said to have a na-
tionalist framework: he focused primarily on American corporations, operating
principally within American borders.7 Most white-collar crime scholarship—
at least American white-collar crime scholarship—has adopted this modernist,
nationalist framework. It has focused on professions operating within modern
communities, or on small businesses, individual managers, employees, and en-
trepreneurs operating within such communities. It has also focused on national
industries and major American corporations, and on federal and state bureau-
cracies regulating these corporations. One could cite many examples to support
this claim.8 Such a framework may continue to be adopted indefinitely within
white-collar crime scholarship in the years ahead, but itmisses or fails to encom-
pass immensely significant (and in some cases emerging) forms of white-collar
crime. Accordingly, white-collar crime scholarship must increasingly adopt a
postmodern, globalized point of view.

Contemporary White-Collar Crime Criminologists
and a Globalized Framework

While most criminologists—including students of white-collar crime—adopt
a framework that is modernist and nationalistic, a relatively small number of
them have sought to construct a broader, globalized framework.9 An orienta-
tion toward globalization appears to be more pronounced among non-American
than among American criminologists, although there are important exceptions
to this proposition. Several key themes emerge from the literature linking crime
with globalization. First, globalization itself is viewed as generating some sig-
nificant criminogenic tendencies. Second, globalization has an impact on awide
range of different types of crime, including conventional forms of crime. Third,
certain classes of people (for example, women) are especially vulnerable to vic-
timization as a consequence of an ever-accelerating globalization. And fourth,
transnational—or multinational—corporations have become immensely pow-
erful in a globalized world, and are increasingly beyond the reach of existing
agencies of social control and regulation. While nations have responded to some
forms of globalized crime, they have done so quite selectively. New interna-
tional norms and new global regulatory initiatives are now needed. The harmful
human, environmental, and economic consequences of globalized crime are
formidable.
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On the Concept of White-Collar Crime and a Typology
of White-Collar Crime

The concept ofwhite-collar crime is invoked for different purposes (e.g., polem-
ical, typological, and operational), and has no single meaning.10 It is best treated
as a heuristic term, to which various specific forms of illegal and harmful ac-
tivity can be related. Some forms of illegal or harmful activity are best viewed
as cognate, hybrid, or marginal forms of white-collar crime. The classic forms
of white-collar crime—corporate crime and occupational crime—have been
analyzed principally as local, state-wide, or national phenomena, although it
is widely recognized that multinational or transnational corporations operate
on a global level. Governmental crime is a cognate form of white-collar crime:
crimes of the state have a significant domestic focus, but also often have transna-
tional or global dimensions; political white-collar crime is treated as primarily
a domestic phenomenon. Hybrid or marginal forms of white-collar crime—
including enterprise crime, contrepreneurial crime, and avocational crime—are
seen as mainly domestic phenomena, although enterprise crime (cooperative
or interrelated activities of syndicated crime and legitimate businesses) has
an increasingly transnational dimension to it.11 Technocrime (crime carried
out through high tech, especially computers) is also by its very nature, in the
context of a world linked through the worldwide web, significantly global in
nature. Finance crime (or crimes carried out by or through major financial in-
stitutions such as investment banks) has a significant global dimension as well,
insofar as many such institutions today are transnational in character. State-
corporate crimes—or cooperative and harmful ventures between the state and
a corporation—also inevitably have a global dimension when the corporation
is transnational. We have a classic example of such crime when a multina-
tional corporation bribes the government of a developing country to enable
it to engage in exploitative or environmentally harmful practices within that
country.

The concept of “crimes of globalization” has been added to an evolving ty-
pology ofwhite-collar crimes as an emerging hybrid formof such crime. Crimes
of globalization largely have been neglected by criminologists. However, the
anti-globalization movement contends that large-scale crimes are being carried
out in the name of globalization. More specifically, international financial insti-
tutions such as the World Trade Organization, the International Monetary Fund,
and the World Bank are alleged to be complicit in major crimes against large
numbers of people in developing countries.12 The alleged crimes have impor-
tant elements of white-collar crime, although they do not correspond with its
classic parameters. On the one hand, crimes of globalization are consequences
of policy decisions by high-level officials of international financial institutions
and government agencies who are attempting to realize positive outcomes (or
avoid losses). Although typically it is not their specific intent to cause harm,
their policy decisions can have devastating financial and human consequences
for large numbers of especially vulnerable people. On the other hand, crimes of
globalization do not necessarily involve either direct pursuit of profit or directly
fraudulent activity, as would be true of much white-collar crime. The specific
character of such crimes of globalization is considered in a subsequent section
of this chapter.
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White-Collar Crime in a Postmodern World

The term postmodern has been widely invoked in final two decades of the 20th
century and into the early years of the 21st century, although it has a consider-
ably earlier provenance. The term does not have a single, fixed meaning. The
“post” in postmodernism reflects both the notion of “after” (or a time following
the modern) and “against” (in opposition to modern sensibilities and assump-
tions). This term has some relevance for the contemporary understanding of
white-collar crime and its control. In traditional, pre-modern societies various
types of marketplace frauds were not unknown, but were predominantly a local
phenomenon. In modern societies, the most significant forms of white-collar
crime, especially corporate crime, increasingly have assumed a national char-
acter. Since the 1960s, in the view of some commentators, we have witnessed
the emergence of a burgeoning postmodern world, at least in the West.13 In
this new era we have seen the collapse of the Euro-American colonial system
around the globe, which has left the world without a dominating center and
has produced widespread repudiation of the Euro-American value system.14

In this postmodern era, globalization has also emerged, with various societies
powerfully influencing each other and threatening the native culture and way
of life in those societies.15 The postmodern provides a new cultural logic for
contemporary capitalism.16 In one view, neither the capitalist nor the socialist
models of modern societies are credible exemplars for an emerging postmodern
society; hence, the search for a “third way.”17 But modernity itself is a complex
phenomenon, and the developments of post-communist societies can also be
viewed within the framework of modernity, not postmodernity.18 The modern
and the postmodern coexist.

Our postmodern society seems to be changing rapidly in many different
ways. Our communities are fragmented, complex, and increasingly “virtual,”
for example, linking people via the Internet. We are in the heart of a global
community, simultaneously transmitting and receiving materials and ideas to
and from other societies. Conventional forms of bureaucracy are giving way to
more flexible, adaptable “adhocracies,” with constant changing of institutional
arrangements and roles to fit specific situations. The computer has rapidly been
replacing industrial machinery at the core of our technological existence. Mass
communication is evolvingwith almost lightning speed into a formof interactive
communication, as exemplified by cable television, the Internet, and home
shopping.Growing “fluidity” is taking place in residence and career,with people
moving back and forth between different residential locations and in and out of
different careers. All these changes impact the character of white-collar crime
and its control.

More specifically, we live in a world with coexisting premodern, modern, and
postmodern dimensions. The basic theme here is that the postmodern dimen-
sions are increasing—and perhaps will increase at an accelerating pace in the
future—and it is therefore necessary for white-collar crime scholars to attend
to how these different dimensions intersect, and specifically the impact of the
emerging postmodern dimensions on the character and control of white-collar
crime. In effect, the traditional, the modern, and the postmodern coexist in our
world, as does the local, the national, and the global. The adoption of the no-
tion of “a postmodern era” or “a globalized world” is probably only warranted
when postmodern and globalized dimensions are adjudged to be dominant.
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A sense of proportionality is necessary if we are to produce an appropriate
contextual framework within which white-collar crime and its control is to be
understood.

The term postmodern thought has been applied to a collection of ideas from
a number of late-20th-century French philosophers. These ideas include the
belief that there is no absolute truth nor stable, fixed meaning in the world,
differences of ideas should be celebrated, any attempt to explain the whole of
human social existence should be rejected, local action as opposed to collective
or centralized action should be used to transform society and positivism, such
as the scientific method, should be repudiated as a means of understanding
the human condition.19 Postmodernism challenges Western hegemony, then, as
well as the massive development projects associated with globalization, and it
favors locally controlled projects.20 It also favors a methodology privileging an
understanding of the effects of globalization “from the bottom up,” or through
the stories of ordinary people, as opposed to the “top down” interpretations of
elite observers.

Two concepts that emerge out of this body of social philosophy can usefully
be applied to an understanding of at least some forms of white-collar crime.
The concept of “hyperreality”—introduced by Baudrillard21—can be applied
to cases such as Enron. Hyperreality has been characterized as a circumstance
wherein images breed incestuously with each other without reference to reality
or meaning. When we increasingly experience our world in terms of simula-
tions and can no longer clearly differentiate between conventional reality and
simulations, then we have entered the realm of hyperreality. The related term
hypermodernism has been applied to the hyper-intensification of modernism,
and a circumstance where technology and economics merge. And hyperreal
finance is a world of 24 hour hook-ups between worldwide financial markets,
where transactions in cyberspace become dominant.

In the various accounts of the Enron case one is struck by a fundamental
disconnect between the presumed “modernist” assumptions of most ordinary
investors—that they are putting their money into something “real,” into an ap-
propriately assessed product or service with a good potential for growth—and
the apparent postmodernist orientation of some of the central figures in this
case, whose primary concern seemed to be the manipulation of assets and num-
bers in ways that maximized their own short-term gain, with almost complete
indifference to the “real” demonstrable value of the “product” or service at the
center of their business.22 The question of whether the key figures in the Enron
case were deliberately and consciously engaging in transactions that they knew
to be outright fraud or that on some level they were no longer able to clearly
discriminate between simulated transactions and transactions of substance is
not entirely resolved. In more colloquial terms, did these key figures on some
level confuse the “smoke and mirrors” they were generating with something
of substance? Did they operate in an environment promoting a “dematerial-
ization of the real” and a disconnect with the conventional reality of capitalist
economy?

The concept of “intertextuality,” as it has emerged from postmodernist dis-
course, may also have some relevance here. This key term refers to the idea
that there is a complex and infinite set of interwoven relationships, “an endless
conversation between the texts with no prospect of ever arriving at or being
halted at an agreed point.”23 Absolute intertextuality assumes that everything
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is related to everything else. In the Enron case—as well as in some of the
other corporate scandals—one is struck by the complexity of the many suspect
deals, financial arrangements and instruments (e.g., derivatives), to the point
that it seems possible that at a certain juncture none of the key players could
any longer fully grasp the scope and character of the financial edifice they
constructed. Second, and on a parallel plane, one is struck by the direct and
indirect intertwined involvement of so many different parties in these transac-
tions: i.e., corporate executives, corporate boards, auditors, investment bankers,
stock analysts, lawyers, credit rating agencies, and the like. On the one hand,
none of these different parties may have had a complete handle on all aspects of
the complex financial transactions involved; on the other hand, these different
parties may have mutually reinforced on at least some level the basic discon-
nect with conventional reality. None of the foregoing propositions should be
interpreted as excusing the culpability of the different parties from their fidu-
ciary responsibilities, denying the significant forms of conscious wrongdoing,
or overlooking the role of greed and personal enrichment as motivating factors
in individual and collective involvement in fraudulent transactions. But at the
same time, a deeper understanding of Enron and other such corporate crimes,
calls for attention to the potential role of an emerging postmodern environment
in the corporate world.

In certain respects, the recognition of complex ties involved in law-breaking
is hardly new.24 But in a contemporary “network society” such ties and in-
terdependencies are intensifying, facilitated by new forms of communication
and information technology.25 Traditionally, policing and prosecutorial enti-
ties have been organized to address individual actors and organizations. In a
postmodern world such entities increasingly have to address webs and complex
interrelationships.

White-Collar Crime in a Globalized World

White-collar crime and its control must today be increasingly understood in the
context of globalization. Crime itself has become increasingly globalized.26 Use
of the term globalization has been ubiquitous, and the literature on globalization
has expanded exponentially in the recent era. Although the term globalization
has been in fairly wide use since the 1960s,27 the meaning of the term is far
from settled.28 It is hardly a new phenomenon, if one means by it the emergence
of international trade and a transnational economic order. But globalization has
become one of the buzzwords of the transition into the new era due to the widely
perceived intensification of certain developments.29 It is not simply an economic
phenomenon, although it is most readily thought of in such terms. Globaliza-
tion also has important political and cultural dimensions.30 The phenomenal
growth in influence of transnational corporations, non-governmental organiza-
tions (NGOs), intergovernmental organizations (IGOs), international financial
institutions (IFIs), and special interest groups, is a conspicuous dimension of
contemporary globalization.31 Governments are increasingly puppets of corpo-
rations and financial special interests.32 Ordinary people lose control over their
economic destiny.33 World markets came to overshadow national markets, bar-
riers to trade are reduced, and instant tele- and cyber-transactions are becoming
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the norm.34 It is not interconnections per se but the speed of interconnections and
technological developments that are the novel dimensions of globalization.35

In the broadest possible terms, globalization today refers to the dramatic com-
pression of time and space across the globe.

Globalization as a phenomenon is endlessly complex, is characterized by
various contradictory tendencies and ambiguities, and is best seen in dialectical
terms and as a dynamic process as opposed to a static state of affairs.36 No one
should dispute the claim that there are many “winners” in the move toward an
increasingly globalized economy.37 However, the winners are disproportion-
ately wealthy multinational corporations, and the losers are disproportionately
poor and disadvantaged peoples, especially indigenous peoples in developing
countries.38 But globalization is also alleged to be damaging to the health and
well-being of its supposed beneficiaries, the people of the West or the global
North.39 In this view, the losers tend to outnumber the winners.

Globalization contributes to an overall increase in economic inequality, fos-
tering impoverishment and unemployment for many.40 Much evidence docu-
ments the increasing flow of wealth upwards, and growing inequality between
the rich and the poor.41 One-third of the world’s population is estimated to
live on incomes of less than $1 a day.42 Accordingly, globalization has been
characterized as a new form of the ancient practice of colonization.43 Richard
Falk argues that the logic of globalization is dictated by the well-being of cap-
ital rather than of people.44 Amartya Sen regards the vastly unequal sharing of
the benefits as the central issue relating to globalization today.45 Some recent
trends within a globalized world have cast doubt upon the more optimistic as-
sessments of globalization, and these trends include a downward turn of the
global economy, intensification of local and global political conflicts, increas-
ing repression of human rights and civil liberties, and a general increase of fear
and anxiety.46 The global North is increasingly impacted by deteriorating eco-
nomic conditions in the global South.47 Some symptoms of this impact include
growth in illegal trafficking of people, drugs, and weapons; the re-emergence
of once-conquered diseases; and the further devastation of the ecosystem. In
some interpretations, 9/11 and a general increase in fear of terrorism is linked
with the intensification of poverty in the global South.48

Globalization policies are largely formulated by eliteWestern institutions that
have set agendas and build coalitions to promote their interests.49 Globalization
has been disproportionately driven by the so-called “Washington consensus” of
free market fundamentalism.50 The rationale here holds that a free market, free
trade environment “lifts all boats” and in the long run benefits people in both
developed and developing countries. But the Washington consensus is often at
odds with an agenda promoting human rights.51 Faith in the Washington con-
sensus has eroded in recent years, especially with many major setbacks in the
context of this model (e.g., major failures of the economies of Thailand, and
Argentina). Critics of the model now include not only progressives and leftist
activists, but members of the economic establishment such as former World
Bank Chief Economist (and Nobel laureate) Joseph Stiglitz and international
financier and philanthropist George Soros.52 One commentator challenges the
morality and sanity of “free market fundamentalism”; another characterizes
it as the capitalist equivalent of Wahhabism or Maoism.53 But a global “free
markets” hardly produces a level playing field. Traditional industries in poorer
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countries are overwhelmed by efficient multinational giants.54 According to a
World Bank report, “intellectual property rules will result in a transfer of $40
billion a year from poor countries to corporations in the developed world.”55

Furthermore, the policies promoted by this model reflect a monumentally hyp-
ocritical promotion of free trade rhetoric by developed countries such as the
United States, which then embrace various protectionist policies. For example,
a New York Times editorial addresses the rigged trade game of massive subsi-
dies to American farmers (disproportionately, agribusiness interests) that have
a devastating impact on farmers in developing countries.56 These policies are
“morally depraved” and “harvesting poverty” and will sow ever-greater resent-
ment toward the United States, with a threat of a devastating backlash against
American-backed globalization policies, or “atavistic rage” against the West.57

The long-term costs of imposing “market fundamentalism” on the rest of the
world are likely to be immense.

The demographic explosion and the evolving new world economy have been
identified as primary shaping forces over the next twenty years.58 The policies
adopted in response to these forces over the decades ahead may chart historical
developments for some time to come.59 Tina Rosenberg has observed that “the
largest story of our times” is this: “What globalization has done, or has failed
to do.”60 Altogether, much is at stake.

The dimensions of globalization most pertinent within the realm of white-
collar crime include the following: First, the growing global dominance and
reach of neo-liberalism and a free-market, capitalist system that disproportion-
ately benefits wealthy and powerful organizations and individuals. Second, the
increasing vulnerability of indigenous people with a traditional way of life to
the forces of globalized capitalism. Third, the growing influence and impact of
international financial institutions (such as the World Bank), and the related,
relative decline in the power of local or state-based institutions. And fourth, the
nondemocratic operation of international financial institutions, taking the form
of “globalization from above” instead of “globalization from below.”

The Role of the World Bank in a Global Economy

The international financial institutions that play such a central role in contem-
porary globalization have become prime targets for criticism for their policies
and practices in the global economy. These international financial institutions
include the World Trade Organization, the International Monetary Fund, and
the World Bank. They have also been characterized as the “unholy trinity of
greed.”61 The World Bank and the International Monetary Fund have also been
characterized as “the two most powerful financial institutions in the world.”62

Each has different key missions, with the World Trade Organization primarily
focused on fostering trade, the International Monetary Fund primarily focused
on maximizing financial stability, and the World Bank primarily focused on
promoting development.63 Of course, these institutions have many ties with
each other and the lines of demarcation between their different activities can
become quite blurred. Collectively,much evidence suggests that they have acted
principally in response to the interests of developed countries and their priv-
ileged institutions rather than in the interests of the poor.64 The international
financial institutions may be taken to symbolize the new “colonial” powers in
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a globalized world.65 The focus here is principally on the activities of one of
these institutions, the World Bank.66

The World Bank (formally, the International Bank for Reconstruction and
Development, or IBRD), was established at the Bretton Woods Conference in
1944 to help stabilize and rebuild economies ravaged by World War II. Eventu-
ally it shifted its focus to an emphasis on aiding developing nations.67 The bank
makes loans to governments of its member nations and to private development
projects backed by the government. The projects are supposed to benefit the
citizens of the country receiving Bank loans, which are made at a favorable
rate of interest. The World Bank generally claims to contribute to the reduction
of poverty and improved living standards in developing countries.68 Today the
bank is a large, international operation, with more than 10,000 employees, 180
member states, and annual loans of some 30 billion dollars.69

The World Bank was established (along with the International Monetary
Fund) at the behest of the dominant Western nations, with little if any real
input from the developing countries.70 It is disproportionately influenced by
or manipulated by elite economic institutions and has been characterized as an
agent of global capital.71 A critic claims that “corporate welfare,” subsidized by
American taxpayers, is one of the primary activities of the World Bank.72 In the
developing countries it deals primarily with the political and economic elites of
those countries, with little direct attention to the perspectives and needs of in-
digenous peoples, a practice for which it has been criticized by U.S. Senators.73

Historically, it has had a record of lending money to ruthless military dictator-
ships engaged in murder and torture, after it has denied loans to democratic
governments overthrown by the military.74 It favors strong dictatorships over
struggling democracies because it believes that the former are more able to
introduce and see through the unpopular reforms its loans require.75 Borrow-
ers of money from the World Bank typically are political elites of developing
countries, and their cronies, although the repayment of the debt becomes the re-
sponsibility of people in these countries, most of whom do not benefit from the
loans. In this reading, then, the privileged gain disproportionately from dealings
with the World Bank, relative to the poor.

The World Bank and Crimes of Globalization

The World Bank has been characterized as paternalistic, secretive, and coun-
terproductive in terms of any claimed goal of improving people’s lives. More
specifically, it has been charged with being complicit in policies with geno-
cidal consequences, with exacerbating ethnic conflict, with increasing the gap
between rich and poor, with fostering immense ecological and environmen-
tal damage, and with the callous displacement from their original homes and
communities of vast numbers of indigenous people in developing countries.76

Critics claim that many of the less developed countries which received World
Bank loans are worse off today in terms of poverty, and that the severe austerity
measures imposed on borrowing countries, deemed necessary to maximize the
chances of bank loans being repaid, impact most heavily on the poorest and
most vulnerable segments of the population.77 The building of dams has been
the single most favored World Bank project, but even its own experts concede
that millions of people have been displaced as a result of these projects.78 In
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many of them resettlement plans have either been non-existent—in violation
of the bank’s own guidelines—or have been inadequately implemented. In a
notorious case in the 1970s anti-dam protesters in Guatemala were massacred
by the military, with no direct reference to this atrocity in the World Bank’s
report on the project.79 Such circumstances have led to claims of criminality
directed at the World Bank. Indeed, at a World Bank meeting in Berlin in 1988
protesters called for the establishment of a Permanent People’s Tribunal to try
the World Bank (and the International Monetary Fund) for “crimes against
humanity.”80 An American anthropologist has characterized the forced reset-
tlement of people in dam-related projects as the worst crime possible, short
of killing them.81 An American biologist has characterized the World Bank’s
report on the environmental impact of one of its dam projects in a developing
country as “fraudulent” and “criminal.”82.

The World Bank’s complicity in the crimes outlined above is best under-
stood in terms of its criminogenic structure and organization. Its Charter has
called upon it to focus on economic developments and considerations, not
on other kinds of consequences of its policies and practices.83 Accordingly,
throughout its history it has avoided addressing or taking a strong stand on
human rights issues.84 Furthermore, it has focused on a not very clearly de-
fined mission of promoting “long-term sustainable growth” as a rationale for
imposing much short-term suffering and economic losses.85 This orientation
has led the World Bank to apply somewhat one-dimensional economic models
to its project-related analyses, with insufficient attention to many other consid-
erations and potentially useful insights from other disciplines.86 And once the
projects are initiated they tend to develop a momentum of their own that often
marginalizes or negates any real adjustments in response to reports indicating
negative environmental or social effects.87 The underlying incentive structure
at the Bank encourages “success” with large, costly projects. Bank employees
are pressured to make the environmental “as well as social” conditions fit. The
World Bank has in common with other international financial institutions that it
is structured in such a way that it rewards its personnel for technical proficiency
rather than for concerning themselves with the needs of the ordinary people of
developing countries.88

In terms of their own career interests World Bank officials are rewarded for
making loans and moving large amounts of money, with no regard to any human
consequences of these loans. Furthermore, World Bank personnel have not been
held accountable for any of the tragic human consequences of their projects.89

All of these institutional factors contribute to a criminogenic environment.
Since the World Bank has not been a signatory to international human rights

treaties, it has manifested relatively little concern with human rights abuses.90

The international financial institutions are, however, subject to the imperatives
of international law and at aminimumare obliged to insure that they do not exac-
erbate conditions impinging on human rights. Most of the countries with which
they have dealings have ratified the United Nations’ Economic Covenants, and
accordingly should be bound by its provisions.91 Recently, some commentators
have argued that the World Bank and other international financial institutions
clearly have basic human rights obligations, and have to be held accountable for
the social costs and fundamental harms to indigenous peoples that are products
of some of the projects they fund.92 This type of analysis is likely to be more
widely disseminated in the years ahead.
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It is not the specific intent and purpose of the policies of the World Bank
to do harm. However, the World Bank’s mode of operation is intrinsically
criminogenic and it functions undemocratically. Its key deliberations are carried
out behind a veil of secrecy, and it is insufficiently accountable to any truly
independent entity. Furthermore, the World Bank is at a minimum criminally
negligent when it: (1) Fails adequately to explore or take into account the impact
of its loans for major projects on indigenous peoples; (2) adopts and implements
policies specifically at odds with the protocols of the United Nations’ Universal
Declaration of Human Rights, and subsequent covenants; or (3) operates in a
manner at least hypothetically at odds with both international law national
law.

Crimes of Globalization, in Sum

Globalization, as defined here, is an increasingly important dimension of the
context within which crime of all types occurs. The World Bank can be viewed
as engaging in a noteworthy form of criminal activity; it is both necessary and
useful to view some of its policies and practices this way, despite resistance
to equating activities relating to global finance with global violence.93 The
project of raising consciousness about the criminal dimensions of the activities
of international financial institutions ideally contributes both to the application
of comparative criminological frameworks to this phenomenon and to direct
activist responses to it on behalf of those most harmed by present trends.

The term globalization has been shown to be elusive and multifaceted. The
premise here is that globalization as a fairly dramatic intensification of some
existing international patterns is something real, although we need not accept
the current direction in which globalization has been moving as inevitable.
Critics of present global developments call for the development of popular ac-
countability of both national and global institutions, more public control over
these institutions, a true internationalism, and just alternatives to the present
criminal activities of the international financial institutions.94 Ideally, exter-
nal pressures on international financial institutions such as the World Bank
lead either to substantive internal reforms or to the demise of such institu-
tions.

The Significance of the Global Justice Movement
for White-Collar Crime

Although there has always been some significant level of public awareness of
and anger toward certain forms of white-collar crime—e.g., the monopolistic
and exploitative practices of the “robber barons” of the late 19th century—
for most of our history white-collar crime has not been a major preoccupa-
tion of either citizens or of the criminal justice system. Jack Katz claimed
that a “social movement” against white-collar crime emerged in the 1970s.95

Public awareness increased from this period on in part as a function of an
environmental movement and a consumer movement, and federal prosecu-
tions increased as well. But the claim of a “social movement” against white-
collar crime, analogous to the civil rights movement or the feminist movement,
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appears to be overstated. These movements had measurable effects on society
and had a clear focus. A self-conscious social movement specifically target-
ing white-collar crime has not yet emerged. The corporate scandals of the
2001–2005 period did lead to white-collar crime’s being one of the top news
stories and to some significant legislation (for example, the Sarbanes-Oxley
Act of 2002). This focus on corporate crime has not yet coalesced into a move-
ment.

It may be that the global justice movement that emerged in full bloom in the
late 1990s will provide the most substantial basis over time for an authentic and
focusedmovement directed atwhite-collar crime. Thismovement achieved high
visibility following its massive protests against the World Trade Organization
meeting in Seattle in 1999 and subsequent meetings of international financial
institutions inWashington, DC,Genoa, and elsewhere. The common term “anti-
globalization movement” is a misnomer, insofar as this movement is opposed
to neo-liberalism, corporate capitalism, and class divisions, not necessarily to
globalization per se.96 The global justice movement is made up of diverse con-
stituents, with different agendas, and united principally in their opposition to
globalization driven by corporate and other elite interests that produce a wide
range of perceived harms to the global environment and to workers, people of
color, women, indigenous peoples, and other non-elite segments of the pop-
ulation. A significant proportion of those involved recognize the inevitability
of globalization, but want it to be “globalization from below” or globalization
taking direction from those most affected, not from elite institutions and indi-
viduals, and not as “globalization from above.”97 This movement recognizes
that the supranational entities now dominating globalization are not democratic,
and accordingly it calls for democratizing the globalization process.98 Since the
pursuit of justice, broadly defined, is the basic mission of this movement, it is
better named a global justice movement. As one commentator notes, evidence
suggests that in many respects it is adherents of neo-liberalism who oppose
authentic globalization; for example, U.S. border guards tripled following the
implementation of NAFTA.99 This commentator also notes that the movement
does not manifest violence—there is no example, he claims, of anyone phys-
ically injured by a U.S. activist in the protests. The violence comes from the
police; indeed, it is the absence of violence—which limits repression—that
disturbs the powers that be.100 The movement is focused mainly on exposing,
delegitimizing, and dismantling the mechanisms of rule of the global powers
rather than on seizing state power.

In a globalized world the global justice movement is able to mobilize
especially rapidly and broadly through the Internet or world wide web in
particular.101 Jonathan Schell has suggested that this evolving movement rep-
resents the world’s other superpower.102 Such a claim may be premature and
overstated, but the future potential of the development is still unsettled. Indeed,
whether the global justice movement really merits the designation “movement”
is also questionable, with an alternative characterization as a “protest field.”103

Accordingly, if this movement is a phenomenon of measurable significance,
its specific character is still open to interpretation. It is quite widely conceded,
however, that it has already had a measurable influence on the policies of the in-
ternational financial institutions. It has the potential to influence the response to
corporate forms of white-collar crime, especially the activities of transnational
or multinational corporations.
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Regulating White-Collar Crime in a Postmodern,
Globalized World

If one accepts the argument that our world is increasingly postmodern and
globalized, it follows that the regulation and control of white-collar crime will
have increasingly to adapt to this evolving context. Insofar as the postmod-
ern dimensions described earlier are concerned, new types of competencies
have to be developed. A broad understanding of the character of postmod-
ern institutions (such as adhocracies), the increasingly interactive character of
mass communications, and the intensification of various forms of intercon-
nections is quite essential. If complex—and often fundamentally artificial—
financial transactions take place increasingly in the context of a hyperreal en-
vironment, the nature of this hyperreal environment has to be penetrated and
understood.

Existing regulatory mechanisms are inadequate for an increasingly global-
ized world. The international financial institutions were in some respects es-
tablished to “regulate” international finance and in the recent era have focused
more on addressing elite crime and corruption.104 But, as was suggested earlier,
they have also been subjected to a sweeping critique of their own complicity in
large-scale “crimes of globalization.” There is a lack of agreement today among
their critics on whether they should be reformed, or abolished entirely. If they
are abolished, they should be replaced by international financial institutions
with far more democratic input and oversight.

At the outset of the 21st century we have seen the establishment of a perma-
nent international criminal court, directed at crimes of war. It remains to be seen
whether this court will be successful in realizing its objectives. If the court is
successful by some reasonable criteria, could it possibly serve as an inspiration
and model for the establishment of a permanent international court that would
have jurisdiction to address global white-collar crimes, broadly defined? John
Eatwell and Lance Taylor have called for the establishment of a World Financial
Authority (WFA) that would both regulate systemic risk in a global economy
and coordinate national actions against market abuses and international finan-
cial crime.105 They identify some of the tasks for such an entity as encompassing
information, authorization, surveillance, guidance, enforcement, and policy.106

The concentration of power in any such entity is unavoidable, and a major
concern. The global justice movement can play a key role in influencing the
development of global oversight entities that are fundamentally democratic and
characterized by transparency. The challenges of developing global entities that
are effective but also avoid complicity in crimes of globalization themselves
are formidable.

Concluding Observations: New Challenges for White-Collar
Crime Scholars

At the outset of the 21st century, white-collar crime scholars had to contend
with some new challenges. Elements of the modern world will continue to be
significant in understanding white-collar crime. For example, unsafe conditions
of factories can be characterized as a modern condition with ongoing signifi-
cance in terms of one form of corporate crime. But white-collar crime scholars
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will have to attend more fully to the emerging conditions of a postmodern
world. Certainly white-collar crime will continue to have to be understood as a
national, state-based, and local phenomenon. But white-collar crime scholars
will increasingly have to understand it in terms of globalization. While tradi-
tional forms of white-collar crime—such as corporate crime and occupational
crime—will remain important, the field ofwhite-collar crimemust also attend to
emerging forms of “crimes of globalization.” Accordingly, white-collar crime
scholars must engage more fully with the literatures of the postmodern and
globalization in the interest of achieving a richer and deeper understanding of
both traditional and emerging forms of white-collar crime and in the interest of
understanding the need for new types of regulatory and justice system entities
to respond effectively to such crime in an increasingly postmodern, globalized
world.
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1
Corporate Crime
Amitai Etzioni with Derek Mitchell

Can a Corporation be a Criminal?

The right to bring civil suits against corporations for the damage their activities
have caused has long been established in American law. However, the notion
that criminal charges can be brought against a corporation is less self-evident,
for, as the saying goes, “One cannot jail a corporation.” There is a tendency
to confuse crimes committed by one corporate executive for his or her per-
sonal gain with corporate crime, or with crime committed by a corporation as
a whole. Thus when Martha Stewart was charged and convicted of lying to
investigators about insider trading, it was not Martha Stewart, Inc. (a corpo-
ration she founded and headed) that committed or facilitated a crime, or was
otherwise involved in wrongdoing. Indeed Stewart’s corporation (the share-
holders, employees, clients) was considered one of the victims of her crime,
albeit indirectly.

Corporations as a whole, however, can be charged with a crime because they
are collective entities, made up of organizational networks and hierarchies,
means of communication and transportation, office space, and other assets that
can be put to criminal use. When agents of a corporation use the corporate
infrastructure or assets to commit a crime meant to boost general profits and
benefit shareholders, the corporation as a whole can legitimately be held as
the culprit. Thus when the president and vice-president of Beech-Nut Nutrition
Corp. systematically orchestrated the adulteration of purportedly pure apple
juice for babies, and its shareholders reaped the benefits, that corporation was
charged and convicted.1

Federal law recognizes corporations as subject to criminal laws by ascribing
to them a legal status similar to that of an individual.2 From the viewpoint of a
communitarian sociologist, treating corporations as individuals means that they
have the rights and responsibilities of individuals and therefore can legitimately
be punished when they fail to discharge their legal and moral responsibilities
properly.

As to the claim that shareholders remain innocent when corporate employees
act illegally and thus should not be punished, it must be remembered that
the shareholders are nevertheless the beneficiaries of the illegal behavior. The
corporation as a whole is the transgressor when illicit profits are channeled into
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its coffers rather than pocketed by executives. Hence, it seems proper to hold
the shareholders responsible. It is up to them, after all, as the ultimate source
of corporate sovereignty, to see to it that the executives, acting as their agents,
uphold the law. And if the executives do not, it is up to the shareholders to retain
a law-abiding crew.

Legal scholars debating the costs and benefits of criminal versus civil pros-
ecution for corporations focus on the distinction between deterrence through
monetary fines available through civil sanctions and deterrence through the
combination ofmonetary fines andmoral condemnation available through crim-
inal sanctions. Criminal sanctions typically assume the victim has a moral right
to be free of the defendant’s conduct, regardless of its profitability or its greater
utility to the defendant or society.

Corporate nominalists such as V.S. Khanna, Alan Sykes, and Daniel Fischel
view corporations as contractual associations of individuals, with a “person-
hood” limited to legal transactions. Corporations do not have an independent
identity, cannot suffer moral stigma, and therefore only waste public resources
when subject to criminal sanctions.3 Communitarians will be quick to point
out that the corporation is a social entity with a distinct personality in soci-
ety. Those who manage and own them are far from unmindful of their rep-
utation and know what is morally right corporate behavior. Thus and in fact
many companies prominently advertise their efforts to practice corporate social
responsibility.

Frequency

There are no definitive or reliable assessments of how common corporate crime
is in the United States, either in this decade or previous ones. The F.B.I. does
not compile comprehensive data on corporate crime in its Uniform Crime Re-
ports. Indications exist, however, that many of the major corporations in any
given industry have engaged in activities that are at least ethically wrong even
if not outright illegal. The sociologist Edwin H. Sutherland published the first
academic study of corporate crime in 1949, White-Collar Crime.4 His study
of 70 non-financial corporations found that in total they had been convicted
of 980 criminal and civil charges, for an average of 14 convictions per corpo-
ration. In the 1970s, Marshall B. Clinard and Peter Yeager found that of 582
large U.S. companies they studied over a two-year period, 60 percent faced an
average of four charges of violating the law.5 In recent years, many of the major
pharmaceutical companies have been investigated for withholding information
about the negative side effects of drugs they have marketed.6 The Corporate
Crime Reporter found in June 2005 that 9 out of 30 Dow Jones Industrial In-
dex Companies have been convicted of a crime, and this study did not include
their subsidiary companies.7 Finally, since its creation in July 2002, the Pres-
ident’s Corporate Fraud Taskforce has helped federal prosecutors charge over
900 corporate wrongdoers and secure over 500 convictionsc, with many trials
still pending.

Corporate crimes are often difficult to detect and prosecute, either because
the wrongdoing can be passed off onto one or more individual employees or
because the illegal behavior is buried in complex networks of transactions,
hidden behind corporate fronts, or concealed in offshore accounts. However,
one only has to open the Wall Street Journal on any day to learn about another
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allegation of corporate fraud, environmental destruction, antitrust violations, or
some other form of corporate antisocial conduct.

A Short History of Corporate Crime in America

Corporate crime is hardly new. Throughout American history there have been
major incidents that have caused great suffering and captured public attention.

In the early 1800s, banks within the United States began taking liberties
and testing just how closely their internal operations were monitored. In 1832,
President Andrew Jackson vetoed a motion to extend the charter of the Second
Bank of the United States, attributing his decision to the bank’s corrupt and
tyrannical actions. In the same year, Pennsylvania revoked the charters of ten
banks, citing operations contrary to the public interest.

One of the most infamous early examples of corporate corruption was the
Credit Mobilier scandal of 1872, during which Union Pacific Rail Road con-´
tracted with the Crédit Mobilier construction company to build a government-´
subsidized railroad. The company, owned by major Union Pacific shareholders,
overcharged to the point of depleting all of Union Pacific’s government grants.
To avoid a congressional inquiry, the head of Crédit Mobilier sold stock to´
prominent members of Congress at sub-par prices; thus when Congressmen
voted to increase government grants to Union Pacific, some of the money went
directly into their own pockets.

In the early 20th century, Upton Sinclair and other muckraking journalists
brought to light such scandals as the poor sanitation in food-processing plants,
the large-scale adulteration of meat products, and the false claims of medicine
advertisements, leading to massive public outrage. Journalist Ida Tarbell’s rev-
elations about the Standard Oil Trust stoked public fears about corporations
that merged together into “trusts” and then dominated particular industries. In
an early case of a corporation being caught defrauding the government, the
Department of Commerce and Labor discovered in 1907 that the American
Sugar Refining Company had failed to pay the government large sums in im-
port duties.

War profiteering has been a part of American history since the Revolutionary
War, and the period of the World Wars was no exception. Edwin Sutherland
details widespread price inflation and tax evasion on the part of American
corporations during World War I, as demonstrated by Federal Trade Commis-
sion investigations and the 1935 report of the Nye Committee.8 Stuart Brandes
has shown that during World War II, 14.4 percent of defense company profits
were the result of price increases, despite government attempts to prevent war
profiteering.9 Moreover, the mean salary of presidents of corporations jumped
159 percent before taxes from 1939 to 1945. The 1980s saw a rash of defense
procurement fraud, when upward of 50 U.S. contractors came under investiga-
tion for overcharging the Defense Department and other violations. Between
1983 and 1990, a quarter of the 100 largest Pentagon contractors were found
guilty of procurement fraud. In the 1988 to 1990 period, there were 16 cases
involvinged 14 of the largest weapons makers.

In the 1960s, the auto industry came under fire after revelations, largely by
Ralph Nader, that it had systematically avoided incorporating safety features
into automobiles in order to reduce costs. The case of the defective Ford Pinto,
that was prone to exploding in rear-end collisions, was one of the most flagrant
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examples of an auto company’s knowing of a car’s safety problems but choosing
not to fix them.

Environmental crime perpetrated by corporations became a serious cause of
public concern during the 1960s and 1970s. Incidents such as the pollutedCuya-
hoga River’s bursting into flames in 1969 and books such as Rachel Carson’s
Silent Spring alerted the public to the dangers that dumping chemicals into wa-
terways and spewing pollutants into the air posed to human health.10 Numerous
cases have since come to light of companies exposing workers and communities
to toxic substances with full knowledge of the dangers.

The 1980s are notorious for the savings and loan scandal, when the owners of
savings and loan associations throughout the country fleeced their members of
billions of dollars. These crimes, however, do not fit under the rubric “corporate
crime” as defined here because the beneficiaries of the crime were not the
shareholders of the company, in this case the depositors, but the individual
owners.

The late 1980s and 1990s saw the first legal penalties imposed on the tobacco
industry for misleading the public about the health risks of smoking. In 1988
the tobacco industry lost its first lawsuit holding it responsible for the death of
a smoker, and this decision set off a flurry of suits brought by state attorneys
general, culminating in a $206 billion dollar settlement with 46 states in 1998.

The beginning of the 21st century has seen a new wave of corporate scandal.
Many of the most notorious cases—Enron, WorldCom, Tyco, Adelphia—have
involved executives misleading investors about the financial health of the com-
pany and misappropriating company funds for personal use. While they do
not qualify as corporate crimes as previously defined, the scandals have led to
revelations that accounting firms have consistently failed to audit their clients’
books properly. Their motivation for not questioning accounting irregularities
appears to have been to hold on to their clients’ business, especially the lucrative
consulting services they provided on the side.

Historically, much of the focus on corporate crime has been on large corpora-
tions with many investors, but small corporations have also been charged with
their share of corporate wrongdoing. Especially prominent in the media have
been stories of nursing homes, doctors’ offices, and pharmacies defrauding the
government out of Medicaid and Medicare payments.

Waves of Disclosures, Reforms, and Backsliding

The history of counteracting corporate malfeasance in America has been one
of public outcry, followed by spurts of reform, and then partial erosion of these
reforms. For much of the 19th century, and especially during the Gilded Age
(approximately 1876–1900), politicians often exhibited a laissez-faire attitude
about corporate crime—when they were not complicit themselves. Tycoons of
the period, often called “robber barons,” were allowed by and large free rein in
their business practices. However, as the power of the industrialists grew, and
many corporations merged into even more powerful trusts, the public began
clamoring for controls. In 1887 President Grover Cleveland signed one of the
first significant pieces of federal legislation to regulate corporations, the Inter-
state Commerce Act. It was meant to prevent excessive charges, pools, rebates,
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and rate discrimination by railroad companies. However, the Supreme Court
during the period struck down several key legal provisions needed to prosecute
corporations. The federal government’s first effort to break monopolies, the
Sherman Antitrust Act of 1890, was similarly ineffective in the years following
its passage.

It took Theodore Roosevelt and his “Square Deal” for America in 1901 to
initiate a period of serious “trust busting.” Empowered by the reform spirit
of the Progressive movement, Roosevelt successfully broke up J.P. Morgan’s
Northern Securities railroad trust and John D. Rockefeller’s Standard Oil. He
signed legislation that gave the Interstate Commerce Act real authority, and
created the Department of Commerce and Labor. When Upton Sinclair’s The
Jungle was released in 1906, Roosevelt called for immediate action against the
meatpacking industry, resulting in the1906 Pure Food and Drug Act and the
Meat Inspection Act. The regulation of industry continued through William
H. Taft’s administration and into Woodrow Wilson’s term. Wilson created the
Federal Trade Commission to investigate unfair and corrupt behavior by corpo-
rations, secured the passage of the Clayton Antitrust Act in 1914 to strengthen
the government’s ability to break up trusts, and in 1916 signed the Adamson
Act to institute an eight-hour work day for railroad employees, the first initia-
tive on the part of the federal government to regulate working hours in private
companies. However, World War I brought an end to the wave of reform, and
in the years between the war and the Great Depression, industry regained much
of its autonomy. Large conglomerates once again dominated entire industries
and antitrust laws were used mainly against labor unions.

This laissez-faire era came to a close with the election of Franklin D. Roo-
sevelt. In his second Fireside Chat, May 1933, Roosevelt declared that “gov-
ernment ought to have the right and will have the right . . . to prevent . . . unfair
practice [by industry] and to enforce this agreement by the authority of govern-
ment.” The Federal Securities Act of 1933 was intended to increase corporate
transparency about the value of stocks and other securities, and thus better pro-
tect investors. In 1934 the Securities andExchangeCommissionwas established
to monitor trading on the stock market and ensure that corporations properly
disclosed their financial situation. To improve the conditions of working men
and women engaged directly or indirectly in interstate commerce, Roosevelt
signed the Fair Labor Standards Act in 1938. The Act established a maximum
workweek, overtime standards, and a minimum wage and set up the Wage &
Hour Division within the Department of Labor to ensure that employers com-
plied. Roosevelt’s ability to pass new regulatory laws began to fade after the
1937 recession, his failed attempt to pack the courts, and increased Congres-
sional opposition. By the start of World War II, the wave of reform brought on
by the Great Depression had effectively come to an end.

During the 1950s, corporations once again faced little in the way of new
government regulation. Eisenhower staffed his cabinet primarily with business
executives and believed in minimal government involvement in the economy.
During the 1960s, however, government increasingly had to respond to public
demands for corporate regulation, largely inspired by the rise of new consumer
protection groups and the environmentalism movement. For example, Congress
passed theTraffic andMotorVehicle SafetyAct of 1966, in part due to the efforts
of Ralph Nader.
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In 1963 the first major effort to counteract environmental pollution by cor-
porations emerged with the passage of the Clean Air Act, which was fur-
ther strengthened in 1970 and 1990. Rachel Carson’s book Silent Spring is
widely credited with spearheading the contemporary environmentalist move-
ment and alerting Americans to the role of corporations in polluting the en-
vironment. Growing public demand for a cleaner environment led to the cre-
ation of the Environmental Protection Agency in 1970. The new agency was
charged with setting environmental standards for industry and enforcing com-
pliance. The Occupational Safety and Health Administration was also created
in 1970 to protect workers and ensure that industries maintained healthy work-
places.

The 1980s under Ronald Reagan was a decade of rolling back much regu-
lation of corporations. By the late 1980s, however, and then again at the be-
ginning of the 21st century, government renewed its efforts to institute stiffer
penalties for corporate crime and stricter oversight. The following account of
these recent efforts provides a detailed sense of the tug of war between at-
tempts to rein in corporations and their successes in getting out from under
regulation.

The U.S. Sentencing Commission

The U.S. Sentencing Commission was formed in 1984 because judgments meted
out for individuals in federal courts varied greatly, so that, for instance, a
person caught with a “joint” of marijuana could get 20 years in one court
and receive a suspended sentence in another. The commission formulated
a set of guidelines that Congress enacted in 1987, and required judges to
vary not more than 25 percent from these guidelines. (In January 2005 the
Supreme Court ruled that sentencing guidelines could only be advisory and not
mandatory).11

Heartened by its early success, in the late 1980s the commission decided to
turn to studying the penalties for corporate rather individual crimes; it found
that such penalties were often minimal. For example, in the 1980s, of the 60
some banks convicted of money-laundering, 25 received fines of $10,000 or
less. Such small fines have a negligible effect; corporations can easily absorb
them as part of the costs of doing business. Some economists argue that fines
must take into account not only the potential for gain, but also the likelihood of
being detected. Thus, Gary Becker of the University of Chicago said in a 1985
Business Week article, “[If the illegal] act does $1 million worth of harm with a
50-percent chance of going unpunished, then the fine would be $2 million.”12

This is indeed a valid observation except that the probability that a corporate
crime will be detected, the responsible corporation will be tried and convicted,
and the government will actually collect the fine is much lower—perhaps even
closer to 0.5 percent, rather than 50 percent.

The U.S. Sentencing Commission published its first-draft guidelines in
November 1989 and opened them to public hearing on February 14, 1990.
While the commission asked for comments, it offered only two options: One
option provided for fines ranging from two to three times the amount of damage
caused (or illicit gains obtained) by a corporation; and the second established a
32-level sliding scale of fines that was dependent on the severity of the offense,
nature of the crime, and mitigating circumstances.
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The guidelines suggested the introduction of huge fines, up to one-third of
$1 billion, for crimes that had previously resulted in fines of tens of thousands
of dollars. For such serious crimes as drug companies neglecting to report data
showing that drugs they sold caused multiple fatalities or for crimes causing
major and repeated damage to the environment, fines could be as high as $364
million per single offense. In contrast, four-fifths of all corporate convictions
between 1975 and 1976 resulted in fines of $5,000 or less. Between 1984 and
1987, the average corporate fine was $48,000, and 67 percent of the fines were
$10,000 or less. Consider some specific cases: Eli Lilly & Company, the phar-
maceutical manufacturer, was fined $25,000 for a guilty plea to a misdemeanor
charge for failing to inform the government of four deaths and six illnesses
related to its arthritis drug Oraflex. Though the company was charged with only
a misdemeanor, the drug was linked to at least 26 deaths in the United States
and even more from its sale overseas.13

The commission’s proposed guidelines elicited a firestorm of opposition
from major corporations, their lawyers, trade associations, and the columnists
close to them. Liberal groups that might have fortified the commission’s firm
stance were barely aware of the hearings and initially played a rather minor
role in the process. The result was predictable: the commission withdrew its
recommendations and promised to reconsider them. It then swung full force in
the opposite direction.

Its new set of recommendations, released March 6, 1990, drastically scaled
backmost of the penalties, in some cases by asmuch as 97 percent! For example,
under the commission’s original guidelines, a level 10 offense carried a penalty
of up to $64,000; the new option reduced it to $17,500. Level 25 dropped from
a hefty $136 million to $580,000. The maximum proposed penalty dropped
from $364 million to about 3 percent of that, or $12.6 million.14

These much diluted and weakened guidelines were still not acceptable to
the big corporations and their political allies. Liberal groups finally entered the
arena, though rather weakly. Business groups by contrast, riding high on their
recent victory over the commission’s draft, went in for the kill. They called
upon the commission either to withdraw its conclusions completely or adopt
only recommended guidelines. They even successfully enlisted theWhiteHouse
to help restrain the commission.

The commission finally reached a formula acceptable to big business and,
issued its final report on May 1, 1991, on all but environmental crimes. In a
minor concession to the critical press and liberals, the commission somewhat
enhanced the reduced penalties, but provided a list of extenuating circumstances
that allowed offending corporations easily to reduce the remaining penalties to
small amounts, if not to nothing.

One major avenue the commission allowed for mitigating penalties was the
existence of internal policies deeling with criminal conduct. The guidelines
contained detailed definitions of an effective compliance program, including
designation of a specific high-level person to be responsible for the program,
written policies and reporting procedures, and mandatory participation in train-
ing programs by employees.

In the end, the U.S. Sentencing Commission’s mountain of deliberations and
studies produced a molehill of enforcement. It zigzagged itself into a position
that has some merit, but it made overwhelming concessions to the pro-business
environment.
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Sarbanes-Oxley Act of 2002 (SOX)

The corporate scandals revealed at the dawn of the 21st century led to Sarbanes-
Oxley (or “SOX”), a Congressional act passed in 2002 in the aftermath of the
Enron and WorldCom debacles to “protect investors by improving the accuracy
and reliability of corporate disclosures.”15 It has tightened rules for corporate
behavior, giving boards heightened responsibility (and liability) for eliminating
illegal conduct. Itwas overwhelmingly approvedbyavote of 423-3 in theHouse,
and by 99-0 in the Senate, reflecting the public outcry to “do something.” The
act was signed into law on July 30, 2002, by President Bush, who explained that
its intent was “to use the full authority of the government to expose corruption,
punish wrongdoers, and defend the rights and interests of American workers
and investors.”16 SOX was celebrated as the most sweeping legislation aimed at
curtailing corporate scandal since the Glass-Steagall Act, which was instituted
after the stock market crash of 1929.

The Sarbanes-Oxley Act applies to publicly traded companies and requires
that their audit committees be composed of “independent” individuals, mean-
ing those not belonging to the management team nor receiving compensation
for other professional services. The act also defined a role for the Public Com-
pany Accounting Oversight Board, empowered to enforce new compliance
standards.

The criminal provisions of the Act are found in Title VIII (the “Corporate
and Criminal Fraud Accountability Act of 2002”), Title IX (the “White-Collar
Crime Penalty Enhancement Act of 2002”), and Title XI (the “Corporate Fraud
Accountability Act of 2002”). These fortify criminal sanctions by creating
new federal criminal offenses, increasing penalties for existing federal criminal
offenses, and mandating review of current federal sentencing guidelines to
ensure they effectively deter criminal activity.

In the short time that has passed since the law was enacted, SOX has already
faced the prospect of dilution, despite claims to the contrary from officials. For
example, while SOX forbids accounting firms from providing many kinds of
consulting services to the companies they are auditing, the SEC has made an
exception for selling advice about matters such as tax shelters—even though
part of what the firms audit are their clients’ tax arrangements. The SEC has
also backed down from requiring that every five years accounting firms rotate
all the auditors working on a client’s accounts, to prevent individual auditors
from becoming too close with clients. In February 2005 The New York Times
reported that “under heavy pressure fromBush administration officials, business
groups, and Wall Street, Mr. Donaldson [former SEC chairman] denied that the
agency was in a period of significant retrenchment, but said that it was part
of his plan to reflect on the regulatory experience of the past two years and
make some rules more ‘cost-effective’ without diluting their impact.”17 The
SEC has already announced that it will allow small and foreign companies
with shares traded in the United States more time to comply with provisions
many contend are too expensive. It remains to be seen whether regulators will
further give in to intense pressures from corporations to ease oversight and
controls.

It follows that to deter corporate crimemore effectively, finesmaywell have to
be close to the stiff ones initially suggested by theU.S. SentencingCommission,
and monitoring will have to be at least as tough as that required by the 2002
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Sarbanes-Oxley Act and other such measures. Given the public’s mercurial
interest in corporate crime, we are likely to see more cycles of scandals, public
outrage, and reforms that are enacted and the in part rolled back, although some
improvements will stick. The best course of all is to prevent corporate crimes,
i.e., to lock the door of the barn rather than to try to go after the horse after it
has bolted.

Preventing Corporate Crime

In addition to government regulation and stiff penalties, the literature on pre-
venting corporate crime notes the importance of fostering a culture of respect
for the law within corporations and creating internal controls to prevent mis-
conduct. Several measures can be taken by corporations to encourage an atmo-
sphere where management and employees abide by the law. General Dynamics
represents one of the most notable examples of a corporation building such a
culture after being found guilty of serious ethical and legal infractions. In the
mid-1980s, General Dynamics became synonymous with defense procurement
fraud and dubious overhead charges to the governments, such as country club
memberships and kennel charges for an executive’s dog. In May 1985, the Sec-
retary of the Navy wrote a letter informing General Dynamics that the Navy
would not do business with the company until it changed management and put a
stop to misconduct. General Dynamics responded by creating a comprehensive
ethics program and hiring Kent Druyvesteyn, a former head of the University of
Chicago Business School, as staff vice-president of ethics.18 Druyvesteyn set
about ensuring that all employees and management were well aware of what
was stipulated in the company’s new code of ethics and knew how to communi-
cate concerns. The company set up an ethics hotline that employees could call
for information about the code or to report any wrongdoing. Thiry-three ethics
program directors were hired to investigate cases of potential misconduct and
serve as sources of information. To give teeth to the program, an enforcement
system was put in place whereby those found guilty of a violation would be
subject to various types of sanctions, including termination of employment and
referrals for criminal prosecution. In 1988 there were 206 sanctions, with 35 of
them resulting in discharge and four leading to criminal referrals.19 Druyvesteyn
contends that for an ethics program to work, it must be clear to employees that
management is serious about creating a culture of respect for the law; if man-
agement does not respond to ethics concerns, and is apathetic about questions of
legality, employees are unlikely to report misconduct. Numerous corporations
have codes of ethics and other internal controls meant to ensure compliance
with the law, but it is up to management at all levels to set the example of taking
ethics seriously.

Education as a Preventive Measure

Business schools—the training grounds for corporate executives—have a role
to play in preventing corporate crime by instilling respect for the law and more
generally for moral values in their graduates. However, most business schools
teach very little ethics or none at all. The Harvard Business School—which de-
serves particular scrutiny, as it is the school towhichmanyothers lookwhen they
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design their own curriculums—had little in the way of formal ethics teaching
until 1987. And that was typical. A 1988 survey of MBA schools found that
only one-third had a required ethics class.20 It was in 1987 that John S. R. Shad,
then chairman of the Securities and Exchange Commission, made a personal
donation of $20 million to the Harward Business School (HBS) to support the
teaching of ethics. On April 21, 1989, after months of deliberations, an ini-
tial proposal for teaching ethics was put up for a faculty-wide vote. Reactions
ranged from distrust to outright hostility. One economist argued, “We are here
to teach science.” Another faculty member wanted to know, “Whose ethics,
what values, are we going to teach?” And a third pointed out that the students
were adults who got their ethics education at home and at church. By meeting’s
end, the project had been sent back to the drawing board.

Debates continued regarding whether ethics should be a required course or a
separate elective or, alternatively, whether the topic should be integrated into all
classes. A member of the marketing department mused that if the latter policy
were adopted, his department would have to close because much of what it
was teaching constituted a form of dissembling: selling small items in large
boxes, putting “hot” colors on packages because they encourage people to buy
impulsively, and so forth.

A finance professor was also concerned about its effects on his teaching.
Students later toldme that they learned in his course howyou couldmake a profit
by breaking implicit contracts. Say, for instance, that you acquire controlling
shares in a company such as Delta, where workers used to work harder and pose
fewer demands than at other airlines because of an informal understanding that
they had lifelong employment. The finance course would explain that once you
take over, you could announce that you are not bound by any such informal
arrangements. While such a change might be deemed a prudent move for the
company, it could also bring personal gain to the new management: Your stock
jumps (because your labor costs seem lower, absent commitments to carry
workers during a downturn) and, bingo, you cash in your stock options and
move on.

In the following years, an ethics course was taught at HBS, but it was only a
minor requirement to be gotten out of theway as quickly as possible. These days,
students take a required “mini” course on ethics upon arrival, and there is a re-
quired first-year course titled, “Leadership and Organizational Behavior.” And
that’s it. The same situation can be found at other schools. One student at Stan-
ford’s business school, which until recently had a similar program, described
his ethics class as “like going to church on Sunday.” The George Washington
University School of Business and Public Administration has an elective on
moral reasoning (the art of clarifying what your values are, rather than edu-
cating you on how to develop higher moral standards). And the University of
Michigan, which has an activist student group that pushed its business school to
be mindful of social policy, requires only that students take one class in ethics
or in law. Many other schools do less.

In recent years, many business schools have added courses that promote
values other than the maximization of investors’ and managers’ incomes, and
Harvard has been praised for being at the forefront of this trend with its “Social
Enterprise Initiative.” Such courses generally favor social values, and usually
liberal ones, such as concern for the environment or the well-being of minorities
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and workers in the Third World rather than personal values, such as integrity,
veracity, and loyalty.

An Aspen Institute study of about 2,000 graduates of the top 13 business
schools found that business school education not only fails to improve the
moral character of a student, it actually weakens it.21 The study examined
student attitudes three times while they were working toward their MBAs: on
entering, at the end of the first year, and on graduating. Those who believed that
maximizing shareholder values was the prime responsibility of a corporation
increased from 68 percent upon entrance to 82 percent by the end of the first
year. In another study, students were asked if, given a one percent chance of
being caught and sent to prison for one year, they would attempt an illegal act
that would net them (or their company) a profit of more than $ 100,000. More
than one-third responded yes.

In light of continued corporate scandals, some business schools will attempt
to strengthen ethics education. They should recruit more faculty members to
teach ethics. And ethics courses should be approached not as a way to cir-
cumvent challenges by outsiders (such as the consumer protection movement
or advocates of the poor) but as a moral obligation any decent person heeds.
The ethics requirements set by the Association to Advance Collegiate Schools
of Business, which is responsible for the accreditation of business schools,
should be more straightforward: No MBA student should graduate without hav-
ing taken at least one full-term course in a class aimed at heightening ethical
standards. Even more important, all teaching material and class presentations
should be examined to ensure that they do not promote unethical conduct. Al-
though such changes will not end corporate crimes, they might make them less
likely.
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2
State-Corporate Crime and
Criminological Inquiry
Raymond J. Michalowski and Ronald C. Kramer

The term state-corporate crime refers to serious social harms that result from
the interaction of political and economic organizations. The need for such a
concept emerged from our examination of events such as the explosion of the
space shuttle Challenger and the fire at the Imperial chicken processing plant
in Hamlet, North Carolina.1 This research made us aware of a class of orga-
nizational crimes that were the collective product of the joint actions between
a state agency and a business corporation. This suggested that an additional
conceptualization of deviant organizational relationships between government
agencies and business corporations was needed. Since those original papers on
the concept and theory of state-corporate crime, we, and a number of other
researchers, have used the concept to analyze a wide variety of organizational
harms.2 This chapter will describe the origins and development of the concept
of state-corporate crime, review some of the research that has been carried out
under this rubric, present the theoretical framework that has been most often
utilized, and assess where the study of state-corporate crime might go in the
future. Before we will address these issues, however, we will sketch out the
historical context for considering the relationship between power and crime
and explore the relationship between state-corporate crime and criminological
inquiry.

Power and Crime in Historical Context

Modern history is dense with crimes flowing from decisions taken by economic
and political elites. From the physical and cultural destruction of Native people
in North America, South America, Africa, and the South Pacific during the
18th and 19th centuries, to the World Wars, aerial bombings, genocides, and
ethnic displacements of the 20th century, political leaders have authorized the
ruination of uncountable millions of innocent human lives. In the 20th century
alone, nearly 200 million civilians were killed in the great wars and politically
orchestrated genocides.3 Many times that number were maimed, lost loved
ones, or had their material lives destroyed as a by-product of 20th-century
power-games.

200
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Political leaders of the 21st century show no inclination to break with the
past habits of slaughter. In place of world wars, humanity now faces the threat
of revolutionary terrorism in both rich and poor nations, imperial wars such as
the U.S. invasions of Iraq and Afghanistan, continued ethnic cleansings, vio-
lent internal conflicts in so-called “failed states,” and numerous “small wars”
around the planet.4 Instead of periods of the world at war, we may have entered
an era of the world in war, characterized by constant conflicts through which
leaders of both great and small nations maneuver for competitive advantage
within a unitary capitalist world order. To the extent that this assessment is
correct, the 21st century may rival its predecessor in terms of inflicted death
and brutality, particularly as the tools of war designed and manufactured in
developed nations become increasingly deadly and ever more available world-
wide through legal and underground international arms trading.5 It would be a
mistake, however, to assign exclusive blame for history’s great crimes of vio-
lence to political leaders alone. Political elites rarely act without the prompting
or support of at least some economic elites. In the dominant social systems
of modern history—fascism, communism, and liberal democracy—it is often
difficult to determine where economic interests end and political ones begin.
As C. Wright Mills noted, a “circulation of elites” ensures that major economic
and political decision-makers are typically drawn from the same pool of pow-
erful social actors pursuing a shared vision of a desired social order.6 We may
eventually find the same to be true of the 21st century’s emerging social system
of illiberal theocracy.7

Despite the close connections between wealth and power, the institutional ar-
rangements and cognitive frameworks of liberal democratic societies, including
the United States, create an image that economics and politics are, or should
be, kept apart by a bright line that separates money from power. This is, of
course, a social fiction. It is, however, an important one because the premise
that the rich and poor are political equals is the very heart of democracy’s claim
to legitimacy.

Attractive and legitimizing though it may be, the idea that economic in-
equality does not intrude into the realm of political governance overlooks a
fundamental social reality. What is economic is always political; what is politi-
cal is always economic. Nevertheless, there is a tendency in liberal-democratic
discourse to treat economics and politics as separate spheres. This is as true
of academic discourse as it is of elite political narratives. Contemporary social
scientists have largely forgotten what our 19th century counterparts knew so
well. There is neither economics nor politics; there is only political-economy.

The indivisible linkage of economics and politics means that economic elites
have been as guilty of letting the blood of innocents as their political coun-
terparts. From the trade in selling Africans into New World slavery, to the
multitudes whose bodies and spirits were broken by the unyielding machines
and labor practices of early industrialization, to those who have died, are dy-
ing, and will die from the destruction of ecosystems in the pursuit of corporate
profit, economic decisions have been the source of at least as much, if not more,
human sorrow and suffering as decisions by political leaders.

Ever since Edwin Sutherland introduced of the concept of “white-collar
crime,”8 a small subset of criminologists have sought to understand the crimes
and social harms generated by economic and political elites. Influenced,



202 Raymond J. Michalowski and Ronald C. Kramer

however, by hegemonic ways of thinking that imagine a fundamental distinc-
tion between economics and politics, early inquiries into crimes of the powerful
soon divided into studies of white collar and corporate crime on the economic
side9 and studies of political criminality and state crime on the political side.10

This division has remained largely unquestioned since these early inquiries into
elite criminality. The concept of state-corporate crime that we have developed
seeks to breach the conceptual wall between economic crimes and political
crimes in order to create a new lens through which we can examine the ways
crimes and social injuries often emerge from intersections of economic and
political power.

Our approach to the problem of crime contradicts much of what has come to
be taken for granted in criminology, sociology, and political science about elite
crime. For this reason, before expanding further on the notion of state-corporate
crime, we want to examine more fully the dominant consciousness that we hope
to fracture.

Crime and Criminological Consciousness

Our approach to crimes of the powerful contradicts the ideological frame that
dominates contemporary analyses of wrongdoing in two ways. First, as we
already observed, contrary to the typical practice of separating economics and
politics into distinct fields of inquiry, we begin with the premise that political
and economic practices are mutually interrelated in ways that deserve serious
investigation by criminologists and other analysts of elite wrongdoing.

Second, we question the utility of the dominant understanding of crime as it
has been used by orthodox criminology and other social sciences—as well as by
the wider society. Most of the cases of state-corporate crime that have been ex-
amined do not involve crimes in the juridical sense of the word. That is, most do
not involve violations of criminal law. Some cases, such as the ValueJet crash,11

Enron-era stock manipulations,12 and the Firestone-Explorer rollover deaths,13

involve one or more violations of regulatory law. From a legal standpoint, how-
ever, violations of regulatory law are not crimes. The distinction between crime
and regulatory violations, however, is itself an expression of political power.
The deployment of regulatory rather than criminal law systems to address harms
that can only be caused by corporate and governmental elites was a juridical
move prompted by the interests of the same economic and political elites it
was designed to control.14 By design, America’s regulatory legal structure has
ensured that elite offenses and offenders remain “administratively segregated”
from the crimes of the poor.15 This has important consequences. The creation of
a regulatory legal system isolates elite wrongdoers from the harsh penal sanc-
tions and social stigma that are routinely assigned to street criminals. Because
they are categorized as “regulatory violations,” most of the crimes typical of
powerful actors are perceived as less serious than “real” crime,” even though the
measurable harm they cause vastly exceeds the physical and financial damage
caused by street crime.16

Although violations of regulatory laws are not crimes in a juridical sense,
criminologists who analyze white collar and corporate crimes have, for the
most part, accepted the idea that regulatory violations should be examined as
forms of legal wrongdoing.17 The concept of state-corporate crime as used here,
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however, extends the scope of criminology even further, incorporating harmful
social actions that violate neither criminal nor regulatory laws. Several recent
situations, such as corporate collaboration with Germany’s Nazi regime,18 the
U.S. invasion and occupation of Iraq,19 and questionable linkages between mil-
itary contractors and the U.S. government,20 involve actions taken under the full
authority of national laws. Thus, these social harms violated neither criminal
nor regulatory law at the time of their commission. While these offenses may
have been legal according to national laws, they and many other elite wrongs
can be evaluated according to the laws and human rights standards established
in the international arena, and therefore also fall within the legitimate purview
of criminological inquiry.21 By reaching beyond criminal and regulatory law,
the study of state-corporate crime challenges the juridical and conceptual lim-
itations that have kept criminology focused largely on private crimes among
individuals. We contend that criminology’s focus on interpersonal crimes is
largely responsible for its general inattention to the ways that economic and
political elites can bring death, disease, and loss to tens of thousands of persons
through a single decision, and can impact entire human groups through the
creation of systems of oppression and exploitation. It is these greater crimes we
wish to examine.

When we speak about criminal systems of oppression and exploitation here
we are referring to egregious structures such as slavery, genocide, ethnic cleans-
ing, and political imprisonment that have been condemned by international law,
rather than larger systems of exploitation such as capitalism, fascism, or com-
munism. These latter systems, it might be argued, are also guilty of causing
widespread and wrongful social harm by the ways in which they give some the
ability to dominate others. Two of the three—communism and fascism—have
been so condemned. The difference between fascism and communism on the
one hand, and capitalism on the other, however, may be only that fascist and
communist nation states have been defeated by capitalist ones and, in the after-
math of those defeats, their brutalities have been judged and condemned. The
capitalist world has not yet faced any comparable defeat and judgment. There
may be some validity to the idea that all accumulative social systems, whether
fascist, communist, or capitalist, are guilty of great crimes. Such sweeping
critiques are beyond the scope of our inquiry. Rather, we seek to understand
specific moments when political and economic interests have intersected in
ways that produced a specific set of demonstrable harms.

Elite Crime and Criminology

Despite the enormous costs of economic and political wrongdoing, those who
study crime—i.e., criminologists—have devoted scant attention to the harms
flowing from the misuse of political and economic power. One need do little
more than examine the contents of major academic outlets for criminologi-
cal writings to verify this claim. Between 2000 and 2005, the official journal
of the American Society of Criminology, Criminology, the official journal of
the Academy of Criminal Justice Sciences, Justice Quarterly, and the official
journal of the British Society of Criminology, the British Journal of Criminol-
ogy, published a total of 575 articles. Of these, 533 examined either patterns
of street crime, the institutions of police, courts, and corrections designed to
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control street crime, or theory and research aimed at explaining the causes of
street crime. Only 18 articles, a mere 3 percent of the total, were in any way
devoted to what could be considered crimes by those wielding some degree of
concentrated economic or political power. 31

This emphasis on street crime challenges the claim that criminology is an
independent academic discipline shaped by internally generated intellectual
guidelines. To the contrary, criminology is largely an extension of the politi-
cal state, an academic enterprise whose subject matter is defined primarily by
external political and ideological forces. There are a number of reasons for this.

First, criminology is typically defined narrowly as the study of crime rather
than more broadly as a study of the ways humans can harm one another. This
means that the subject matter of criminology, as Thorsten Sellin observed long
ago, will always be shaped by what governments choose to criminalize, rather
than by analytic criteria independent of these political processes. Political-
economic arrangements and hegemonic consciousness dominate the definition
of crime rather than any calculus of demonstrable social harm.

The use of illegal drugs, for instance, causes far fewer deaths and much less
illness every year than cigarette smoking. Yet, the volume of research by crim-
inologists studying patterns of illegal drug use, drug-related crimes, and drug
law enforcement far exceeds that exploring the efforts of cigarette manufactur-
ers to hide information about the hazards of cigarettes from the public, their
efforts to market cigarettes to youth despite bans on such promotion, and their
programs to purvey a known deadly substance in less-developed countries that
do not have smoking bans or limitations on cigarette advertising.

It might be argued that such comparisons are not valid because cigarettes
are legal, while marijuana, cocaine, and heroin are not. Moreover, hiding re-
search findings and engaging in questionable marketing practices are regulatory
violations, not crimes. But that is precisely our point. To the extent that crim-
inologists take their lead from politically motivated decisions influenced by
powerful economic interests, criminology will continue to buttress rather than
analyze the dominant social order.

Second, criminological research is ameliorative in nature. Either explicitly
or implicitly, most criminological research is aimed, not only at understand-
ing crime as a category of human behavior, but toward reducing crime. For
this reason, criminology is substantially influenced by contemporaneous social
concerns. Like all social problems, crime problems are socially constructed
interpretations of danger and risk.25 Social harms become social problems only
when moral entrepreneurs galvanize public sentiment around some area of pri-
vate trouble, resulting in its redefinition as a public issue and the stimulation of
popular demands for some form of public—usually governmental—relief.26

Since the rise of national mass media, beginning with newspapers and mag-
azines in the 19th century, the successful construction of social problems has
required that issues achieve relatively high-profile status within the channels
of mass communication before they can become the focus of popular demands
for change.27 National mass media, however, are far more inclined to discuss
public awareness about ordinary street crimes than about harms by economic
and political elites.

The mass media have become adept at reporting interpersonal crimes com-
mitted anywhere in the country, imbuing them with a sense of immediate and
local threat.28 Elite criminality fits far less comfortably within existing channels



Chapter 2 State-Corporate Crime and Criminological Inquiry 205

of mass communication. In the last forty years, the United States has experi-
enced a succession of media mobilizations of public sentiment—or “moral
panics”—around issues of interpersonal victimization, such as crimes against
the elderly, drive-by-shootings, missing children, crack babies, a supposed new
generation of super-predators, and most recently the threats posed by “illegal”
immigrants from Mexico and Central America.29 Insofar as criminology is at-
tentive to these social constructions, an ongoing parade of interpersonal threats
take their turn as “the next big thing” in criminology, revealing the power of the
social construction of social problems to shape what criminologists will find
worthy of inquiry.

Third, criminology is individualistic in focus. Criminological inquiry tends
to focus on the ways specific individuals cause willful harm to other identi-
fiable individuals. Harms that deviate from this ideal-type of crime fit poorly
with contemporary criminological consciousness. It is certainly understand-
able that people will fear the immediate and specific harm to their physical
or material security posed by real or imagined threats (e.g., robbery, burglary,
identity theft). What is important, however, is that this fear dominates: public
consciousness of crime even though the likelihood of interpersonal victimiza-
tion by street crime is lower than becoming the victim of less specific but far
more widespread harms caused by corporate and governmental deviance. Each
year in the United States, more people will suffer illness or early death due to
environmental pollution than will suffer physical injury due to a violent street
crime.30 Similarly, relatively few people will be the victims of robbery or bur-
glary, but nearly everyone in the United States will suffer financial loss due to
malfeasance in high places.31 Nevertheless, overall public sentiment remains
far more focused on the threat of street crimes than potential victimization by
corporate or governmental deviance.32 Studies of perceived crime seriousness
suggest that when asked, research subjects assign equal seriousness to both cor-
porate and street crimes that cause injury or death.33 Reported perceptions of
seriousness are not the same as public action, however. Seriousness rankings are
intellectual exercises. Fear of crime, however, is an emotional experience that is
heightened by the idea of individuals who would deliberately harm others. For
instance, the similarity in seriousness assigned to corporate and street crimes
applied only to cases where the corporate offender intentionally pursued some
action that caused death or injury.34 This emphasis on individual guilt, deeply
entrenched in American law, culture, and political ideology mutes potential
public fear of elite wrongdoers because they do not cause harm directly, but
through their control over institutions of power.

When it comes to public policy, the fear factor that surrounds street crime en-
sures that the acts committed by individual criminals against individual victims
will receive more public and political attention than corporate or governmental
crimes that harm larger numbers of people. This, in turn, directs criminology
to focus its attention more toward explaining what causes individuals to be-
come criminal than on understanding how organizational frameworks generate
corporate and political crimes. These latter crimes rarely involve individual
“bad guys” who intentionally plan to harm specific victims. As a result, they
fit poorly within the individualistic consciousness of contemporary society and
contemporary criminology.

Fourth, political and economic crimes involve complex causal chains.Crimes
resulting from elite decisions are committed rarely, if ever, by the officials who
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authorize them. Consider the political crimes of the United States emanat-
ing from the Cold War. The U.S. geo-policy of containing the Soviet Union’s
influence within its Eastern European boundaries was transformed into strate-
gic goals by leaders in a variety of governmental agencies such as the State
Department, the Central Intelligence Agency, the Department of Defense, and
the National Security Council. These strategic goals were then passed down the
chain of command to military units, CIA operatives, and clandestine “assets”
charged with designing and carrying out tactical missions in support of the
strategic goals.35

The front-line cold warriors who helped agent provocateurs plant bombs
in third-world countries, trained foreign police in the use of torture, helped
plan and fund counterrevolutions in developing socialist nations, carried out
assassinations of leaders who seemed to threaten U.S. Cold War interests, or
fought in what came to be known as low intensity warfare against governments
that did not support U.S. interests, were far removed from the leaders whose
policies they were carrying out.36 If anything questionable or illegal came to
light, leaders could always claim “plausible deniability,” saying they had not
ordered the specific crimes in question. They may not have meant that some
specific, heinous crime be committed in the name of freedom and democracy.
Nevertheless, they created a political culture and organizational frameworks
that ultimately led to heinous acts that would not have occurred without that
culture and those frameworks.

We find a similar chain-of-command issue in the more recent scandals in-
volving the torture of U.S. captives in the “war on terror.” There is substantial
evidence that in Afghanistan, in Camp X-Ray in Guantanamo Bay, Cuba, and
in Iraq—most notably in the Abu Ghraib prison—members of the U.S. armed
forces and privately contracted interrogators were enmeshed in a system where
abuse of so-called “enemy combatants” had become routine.37 The Bush Ad-
ministration, however, was successful in using claims to plausible deniability
to protect both its inner circle and military leaders by limiting prosecutions to
the lowest levels of involvement.38

It is probably true that no high-level U.S. official specifically ordered torture.
Yet, it is also true that the Bush Administration appointed an Attorney General
who had previously drafted legal opinions justifying torture on narrow legal
technicalities such as the fact that Al Qaeda is not a nation and has not signed the
Geneva Convention.39 Decisions of this sort at the top of the political pyramid
go a long way toward creating an organizational climate in which the torture of
suspected terrorists—regardless of how minimal the evidence—can easily be
interpreted as heroic duty.

Similarly, when corporate managers mandate accelerated production, in-
creased worker output, or reduced costs, they are not specifically ordering in-
creases in injuries due to assembly-line speed-ups, intensification of repetitive-
motion tasks, or reductions in expenditures for safety equipment or worker
training, even though such outcomes are predictable.40 Thus, like political lead-
ers, plausible deniability means that those who issue such orders will normally
not be seen as guilty for the causal chain leading to the harms those orders
cause. When it comes to widely disbursed harms such as environmental dam-
age or consumer injuries, the insulation between elites and the causal process
leading to harm becomes even thicker. The ability of Union Carbide Corpora-
tion to isolate its managerial chain from responsibility for the deadly 1984 leak
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of methyl isocynante gas in Bhopal, India, that killed over 15,000 people is
a particularly vivid case of plausible deniability in operation.41 Contemporary
narratives of harms resulting from decisions by economic and political elites
lack clear villains. This is perhaps appropriate since many of these harms are
the products of complex organizational arrangements, not the mendacity of spe-
cific individuals.42 Without straightforward causal chains leading from criminal
to victim, however, these crimes fit poorly within the dominant consciousness
of criminology, and therefore receive less attention from criminology than the
harms they cause would seem to warrant.

Fifth, criminology is an academic discipline. This means that criminologists
are disciplined by the organizational demands of higher education. The ability
to survive and advance in a university setting requires that criminologists not
only teach, but also that they conduct research and publish research findings.
As Tombs and Whyte have noted, governments provide little or no funding
for research into wrongdoing by political leaders or their allies in business,
industry, or the military.43 When governments fund criminological research—
and governments are the primary source of criminological research dollars—
these monies are primarily designated for research into the causes and control of
crimes and vices associated with poor and less powerful segments of society.44

The structure of research financing plays a significant role in determining
what the majority of criminologists will investigate. Well-funded areas of study
attract scholars anxious to advance their careers. Government-sponsored re-
search also funds graduate students interested in criminology, thereby increas-
ing the likelihood that many of these future scholars will develop research
agendas along government-supported lines of inquiry. Meanwhile, as public fi-
nancing of universities shrinks, university administrators become increasingly
insistent that new faculty members bring in overhead-generating research dol-
lars, further ensuring that most criminologists will have little choice but to
dance to the tune played by the governmental pipers of research dollars. Fi-
nally, the most prestigious private and public universities are closely linked to
governmental and business interests. Scholars who pose serious challenges to
the hegemonic social system have long been seen as unattractive candidates for
employment or promotion in these schools.45

State-Corporate Crime: Origins And Development

Knowing when an idea first appeared is far different than knowing how it began.
Although the term state-corporate crime made its first public appearance in a
series of papers presented in 1990,46 unraveling its origins and evolution is a
longer story that embraces more than two decades of collaborative effort to
understand crimes of the powerful.

In the mid-1980s, as part of an early inquiry into globalization, we exam-
ined how the growing power of transnational corporations headquartered in
cosmopolitan centers enabled them to shape laws of interest in the periph-
eral and semi-peripheral nations to which they were increasingly outsourcing
components of production and distribution. This work was published in the
journal Social Problems as “The Space Between Laws: Corporate Crime in
the Transnational Context.”47 We came away from this initial inquiry with
a heightened awareness of the importance of understanding the intersection
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of economics and politics in the production of corporate crimes and social
harms.

About the time we were completing “The Space Between Laws,” Ron began
a project focused on unraveling the organizational origins of the Challenger
explosion. As he examined the relevant documents, he became increasingly
sensitized to how the controversial Challenger launch decision involved inter-
actions between a political organization, The National Aeronautics and Space
Administration (NASA), and Morton Thiokol, Inc., a private business corpora-
tion. Acting in concert, these two organizations produced a technological failure
of far-reaching consequence.48 This clearly suggested a need for criminology to
develop clearer conceptualizations of deviant inter-organizational relationships
between business and government.

In 1989, over dinner at the Society for the Study of Social Problems (SSSP)
meeting in Berkeley, we discussed the issue, and Ray suggested labeling harms
resulting from these interactions “state-corporate crime.” Ron thought the term
fit the problem, and began incorporating it into his work on the Challenger,
including “State-Corporate Crime: A Case Study of the Space Shuttle Chal-
lenger Explosion,” which he presented at the Edwin Sutherland Conference
on White Collar Crime: 50 Years of Research and Beyond.”49 We continued
working together to refine the concept of state-corporate crime, and to develop
a more elaborated theoretical framework for it.

We presented our first joint efforts at the American Society of Criminology
(ASC) meeting in 1990 in a paper titled “Toward an Integrated Theory of State-
Corporate Crime.” We noted that, despite their ubiquity, structural relations
between corporate and governmental organizations had been largely left out
of the study of corporate crime. Instead, two nearly independent bodies of
research had developed. Theory and research in the area of corporate crime
had concentrated primarily on organizational deviance within private business
corporations. Paralleling that work, but seldom intersecting with it, others had
examined crimes and malfeasance initiated by governments, what Chambliss
had called “state-organized crime.”50 We suggested that, rather than seeing these
as separate problems, it would be useful for criminologists to examine how
organizational deviance frequently emerges at the interstices of corporations
and government. We used the term state-corporate crime to denote these types
of crimes and offered the following definition:

State-corporate crimes are illegal or socially injurious actions that occur when one or
more institutions of political governance pursue a goal in direct cooperation with one
or more institutions of economic production and distribution.51

Less than a year later, in September 1991, a fire in the Imperial chicken pro-
cessing plant in Hamlet, North Carolina, killed 25 workers and injured another
49. Based on reports about working conditions at the Imperial Processing Plant
that Ray heard from his students at UNC-Charlotte, and from what he already
knew about the North Carolina Occupational Safety and Hazards Administra-
tion (OSHA), he recognized the Imperial fire as another potential candidate
for state-corporate crime inquiry. Ray began working with his colleague Judy
Aulette to gather and analyze data on the distant and proximate causes of am
increasingly apparent case of industrial murder. As part of this work, Ray ana-
lyzed the ways in which larger conditions created by the state, such as an anti-
regulatory, pro-business climate and an under-funded North Carolina OSHA
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were important contributing precedents to the Imperial fire. This led him to
revise the definition of state corporate crime as—

illegal or socially injurious actions that result from a mutually reinforcing interaction
between (1) policies and/or practices in pursuit of the goals of one or more institutions
of political governance and (2) policies and/or practices in pursuit of the goals of one
or more institutions of economic production and distribution.52

The deviant interorganizational relationships that serve as the basis for state-
corporate crime can take several forms. Kramer’s analysis of the space shuttle
Challenger explosion,53 and Kauzlarich and Kramer’s study of the relation-
ship between the U.S. government and weapons manufacturers in the nuclear
weapons production process,54 both emphasize the central and direct role of
the state in initiating a cooperative activity involving government and business
that led to a deviant outcome. Aulette and Michalowski’s examination of the
fire at the Imperial Food Products chicken processing plant in Hamlet, North
Carolina,55 and Matthews and Kauzlarich’s analysis of the crash of ValuJet
Flight 592,56 suggest a different kind of relationship, one where government
omissions permit corporations to pursue illegal and potentially harmful courses
of action which, in a general way, facilitate the fulfillment of certain state
policies

Corporate crime can take two distinct forms. One is state-initiated corpo-
rate crime and the other is state-facilitated corporate crime. State-initiated
corporate crime occurs when corporations, employed by the government, en-
gage in organizational deviance at the direction of or with the tacit approval
of the government. State-facilitated corporate crime occurs when government
regulatory institutions fail to restrain deviant business activities, either be-
cause of direct collusion between business and government or because they
adhere to shared goals whose attainment would be hampered by aggressive
regulation.

As a sensitizing concept the term “state-corporate crime” has three useful
characteristics. First, it directs attention toward theway inwhich deviant organi-
zational outcomes are not discreet acts but rather the product of the relationships
between different social institutions. Second, by focusing on the relational char-
acter of the state,57 the concept of state-corporate crime highlights the ways in
which horizontal relationships between economic and political institutions con-
tain powerful potentials for the production of socially injurious actions. This
relational approach provides a more nuanced understanding of the processes
leading to deviant organizational outcomes than approaches that treat either
businesses or governments as closed systems. Third, the relational character of
state-corporate crime also directs us to consider the vertical relationships be-
tween different levels of organizational action: the individual, the institutional,
and the political-economic. These insights lead toward the development of a
theory of state-corporate crime.

Toward a Theory of State-Corporate Crime

In addition to an important revision of the concept of state-corporate crime,
our 1990 ASC paper also introduced an integrated theoretical framework to
analyze organizational offenses such as state-corporate crimes. We noted that
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there were three major theoretical approaches to the study of corporate crime
that and each corresponded to a different level of social action. The first was
differential association theory as developed by Sutherland.58 The second was
based on organizational theory and it argued that organizations could be crim-
inogenic either due to the performance emphasis on goals59 or as a result of
defective standard operating procedures.60 This organizational approach would
eventually be merged with an anomie perspective on corporate crime.61 The
third approach located the criminogenic forces in the wider political economic
structure of capitalism.62 Differential association addressed the individual level
of action; organizational theory focused on specific institutional factors promot-
ing or retarding corporate crime; and political-economic or radical approaches
examined the way that broad, pre-existing societal characteristics interact with
both the individual and organizational level of action.

Although the differential association, organizational, and political economic
perspectives represented divergent approaches to explaining corporate and gov-
ernment crime, we believed that they could be brought together into an inte-
grated theoretical framework. The structure, dynamics, and cultural meanings
associated with the political economic arrangements of any particular soci-
ety will shape the goals and means of economic and political organization,
as well as the constraints they face. The organizational level of analysis links
the internal structure of specific economic or political units with the external
political-economic environment and with the way in which the work-related
thoughts and actions of the individuals who occupy positions in those units are
conditioned by the requirements of the positions they hold and by the proce-
dures of the organization. Differential association, by focusing on the social
relations that give meaning to individual experience, directs us to examine the
symbolic reality derived from social interaction within bounded organizational
niches.

Table 1 presents an analytic framework for this integrated theory of organi-
zational deviance.63 This framework links the three levels of analysis discussed
above with three catalysts for action. These catalysts are (1) motivation or
performance pressure, (2) opportunity structure, and (3) the operationality of
control. This framework is designed to indicate the key factors that will con-
tribute to or restrain organizational deviance at each intersection of a catalyst
for action and a level of analysis.

This theoretical framework is basedon theproposition that criminal or deviant
behavior at the organizational level results from a coming together of pressure
for goal attainment, availability, perceived attractiveness of illegitimate means,
and an absence of effective social control. The first catalyst for action is the
emphasis on goal attainment. Political and economic structures, organizations,
and individuals may place greater or lesser emphasis on the attainment of ratio-
nalized goals as the engine for social action. A highly goal oriented individual,
working in an organization that evaluates performance strictly on goal attain-
ment by its workers, in a society whose cultural and institutional framework
emphasizes goal attainment above all else, will be more susceptible to pursuing
deviant organizational strategies than if one or more of these conditions are
absent.

The second catalyst for action suggests that organizational deviance is more
likely in a society where legitimate means are scarce relative to goals. The like-
lihood of deviance increases for those organizations or organizational subunits
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Table 1. An integrated theoretical model of state-corporate crime
Catalysts for Action

Levels of Analysis Motivation Opportunity Control

Institutional Culture of competition Availability of legal means International reactions
Environment Economic pressure Obstacles and constraints Political pressure

Organizational goals Blocked goals/strain Legal sanctions
Performance emphasis Availability of illegal means Media scrutiny

Access to resources Public opinion
Social movements

Organizational Corporate culture Instrumental rationality Culture of compliance
Operative goals Internal constraints Subcultures of resistance
Subunit goals Defective SOPs Codes of conduct
Managerial pressure Creation of illegal means Reward structure

Role specialization Safety & quality
Task segregation control
Computer, telecommunication, Communication
And networking technologies processes
Normalization of deviance

Interactional Socialization Definitions of situations Personal morality
Social meaning Perceptions of Rationalizations &
Individual goals availability & attractiveness techniques of
Competitive individualism of illegal means neutralization
Material success emphasis Separation from

consequences
Obedience to
authority
Group think
Diffusion of
responsibility

where the allocation of means by the internal structure is inadequate relative to
the organization’s goals, increasing the likelihood that individuals will perceive
themselves to be blocked from access to legitimate means and will subsequently
seek deviant alternative routes.

Finally, the operationality of social control at all three levels will serve as
both an important constraint on organizational deviance and as a critical el-
ement in constructing symbolic frameworks that will operate at the societal,
organizational, and personal levels as time passes. Thus societies with high
operationality of social control are more likely to produce organizations with
strong corporate cultures favoring compliance with laws and regulations. Indi-
viduals who function in these organizations in such a society will be more likely
to develop forms of personal morality that would mitigate against engaging in
organizational deviance.

By its very nature, state-corporate crime directs us to examine the linkages
between levels of analysis and catalysts for action. When the topic is profit-
oriented violations of law by some business, it is possible, although not neces-
sarily sufficient, to treat the crime as organizationally self-contained. Injurious
social actions that result from concerted actions by organizations operating
in different social spheres (e.g., production vs. governance), however, require
that we must expand the analysis, and that is what this theoretical framework
attempts to do.
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Conclusion

In the years following our initial inquiry into state-corporate crime, it appears
that a number of criminologists have found the concept to be a useful way
to think about the crimes of the powerful. State-corporate crime is discussed
in several popular criminology textbooks64 and in a number of textbooks on
white-collar, corporate, and government crime.65 Articles on the topic have also
been published or reprinted in quite a few anthologies dealing with crimes of
the powerful.66 But most important, the development of the concept and theory
of state-corporate crime has resulted in the production of a substantial body of
criminological research.

Soon after the initial formulation appeared, other scholars began adapting
the concept and its associated theoretical model to a number of other social
harms. In addition to the case studies of the Challenger explosion, the fire at
Hamlet, the contamination wrought by nuclear weapons production, and the
crash of ValuJet 592, the concept of state-corporate crime has been used to an-
alyze historical offenses such as corporate collaborations with the Nazi regime
during World War II, and contemporary violations such as state-corporate cor-
ruption in the world of private military organizations. Some applications of the
state-corporate crime model have examined offenses that begin with govern-
ments (e.g., the invasion and occupation of Iraq). Others have explored injurious
collaborations that began in the realm of business but that could not develop
without governmental acts of commission or omission (e.g., Firestone-Explorer
rollover deaths). Much of this research has now been gathered together in an
anthology titled, State-Corporate Crime: Wrongdoing at the Intersection of
Business and Government.67

In the concluding chapter of State-Corporate Crime, David Kauzlarich and
Rick Matthews take stock of theory and research regarding the subject.68 They
argue that much has been accomplished in this of study of elite deviance, con-
sidering that the concept of state-corporate crime is less than 20 years old.
Much has been learned about the manner in which motivation, opportunity,
and control impact the genesis and persistence of these organizational harms
at the intersection of business and government. Penny Green and Tony Ward
concur, and argue that “the approach developed by state-corporate crime schol-
ars is a significant advance toward developing a powerful integrated theoretical
model, and can easily be synthesized with our framework for analyzing state
crime.”69

As for the future, the study of state-corporate crime has enormous potential
to contribute to criminology. Great power and great crimes are inseparable. It
is only those with great power who, with the stroke of a pen, the giving of an
order, or a knowing nod of the head can send thousands to their deaths or consign
millions to lives to unrelenting want and misery. Those who occupy positions
within the organizational structures of the state and transnational corporations
have such power. As criminologists, we need to continue to engage in inquiries
that identify, describe and explain the variety of social harms that emanate from
the intersection of business and government. In particular, we need to examine
harms that occur at the international level, such as crimes of globalization and
crimes of empire.

In an era of economic globalization it is important to explore the impact of
neo-liberal policies and practices. Transnational corporations (TNCs), national
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states, and international financial institutions act together to privatize the global
economy and promote free market policies. New legal frameworks favorable
to TNCs and investors are adopted, business regulations are gutted, taxes are
cut, welfare services and other public interventions on behalf of social and eco-
nomic equality are withdrawn. The consequences of these policies and practices
are great crimes; that is, preventable social harms such as economic inequal-
ity, poverty, environmental destruction, hunger, disease, and premature death.70

And, ironically, greater levels of what criminologists normally focus on: con-
ventional forms of interpersonal violence and property crime.

Given the imperial designs of the current US government it is also imperative
to analyze the crimes of empire. As the neo-conservatives who make up the
George W. Bush administration have pursued their geo-political strategy to
project American power, secure access to and control over oil supplies, reshape
the political culture of the Middle East, and make that part of the world a
laboratory for radical free market policies, massive state-corporate crimes have
been committed. Under the cover of the global war on terrorism, the US has
engaged in wars of aggression, violations of International Humanitarian Law
(war crimes), torture, and other violations of human rights.71

In a significant number of criminologists began to analyze state-corporate
crimes, such as the crimes of globalization and the crimes of empire, it would
transform criminological inquiry and could have enormous political implica-
tions. As William Chambliss, one of the pioneers of the study of the crimes
of the powerful, has observed, “If we begin our work today by researching
and analyzing [these] crimes. . . we will be on the cutting edge of a revitalized
science. If we fail to do so, we will have little relevance to the world of the 21st
century.”72
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Legal Perspectives: Theory,
Irresponsibility, and Liability



1
A Normative Approach to

White-Collar Crime
Stuart P. Green

The study of white-collar crime has been primarily the province of two fairly
distinct academic disciplines. In the 1940s, sociologists and criminologists be-
gan to focus on the causes and effects of white-collar crime and the social status
and circumstances of the offenders who commit such offenses.1 A generation
or so later, academic lawyers began directing their attention to the complexities
of white-collar crime doctrine, the policies and procedures that underlie such
offenses, and the sentencing of white-collar offenders.2

Curiously, however, the subject of white-collar crime has mostly escaped the
notice of criminal law theorists. Such scholars have tended to focus their atten-
tion on “general part”3 concepts such as act and omission, harm and culpability,
and justification and excuse, as well as on a few specific core offenses such as
murder and rape. To the extent such theorists have thought at all about what
can fairly be described as white-collar crime, it has been almost exclusively
in connection with the question of corporate criminality and with a handful
of relatively exotic offenses such as blackmail and extortion.4 My goal in this
essay (which is excerpted from a book-length monograph on the moral theory
of white-collar crime) is to begin to remedy this neglect.

So what is criminal law theory? The term is broad enough to encompass
inquiry into matters such as what distinguishes the criminal from the civil law,
the purposes of punishment, the proper scope and limits of the criminal law, the
question of criminalization, and the manner in which the criminal law should
address the citizenry. For present purposes, I shall be particularly interested
in the task of describing the relationship between the criminal law and moral
norms. Most criminal law theorists now agree that retribution is a necessary, if
not sufficient, goal of criminal sanctions.5 Although there are many versions of
retributivism, the core notion is that punishment is justified when it is deserved,
and that criminals deserve punishment when they are morally at fault.6 Thus,
much of my focus here will be on determining whether, and in what manner,
the commission of white-collar crime entails moral fault.7

In undertaking such a project, we face an initial question about exactly what
should count as a white-collar crime. While acknowledging the controversy
surrounding this issue,8 I shall for present purposes simply assume that the
white-collar crime consists of those offenses typically dealt with in American
law school white-collar crime courses and categorized as such by agencies,
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such as the Department of Justice’s Bureau of Justice Statistics, which compile
statistics concerning the incidence of crime. As such, my concern will be with
offenses such as fraud, perjury, false statements, obstruction of justice, bribery,
extortion and blackmail, insider trading, tax evasion, and certain regulatory
crimes. Moreover, I shall regard an act as a white-collar offense only if it is
actually treated by the law as a “crime” (rather than merely as a civil violation
or mere “deviance”) and regardless of the socio-economic or professional status
of its alleged perpetrator or the particular social setting in which it was allegedly
performed.

My approach here will consist of three basic steps. First, it will be necessary
to say something about the moral content of criminal offenses generally. To
that end, I offer a brief description of three different kinds of moral content
that can be found in most criminal offenses, which I shall refer to as mens rea
(or the mental element required to commit a crime), harmfulness, and moral
wrongfulness. The second step is to show the distinctive forms of mens rea,
harmfulness, and wrongfulness that are characteristic of this area of criminal
law. In this context, we will observe certain patterns of moral “ambiguity”
that seem to inhere in many white-collar crimes. The third step reflects the
recognition that any adequate assessment of the moral content of white-collar
crimes will ultimately require an offense-by-offense analysis. Although any
such comprehensive assessment is beyond the scope of this chapter, I will offer,
as an illustration of the approach I have developed in more detail elsewhere, a
brief description of themoral content of the offenses of fraud and insider trading.

Finding Fault in Criminal Conduct

In determining whether and to what extent a given crime (whether or not a
white-collar crime) entails moral fault, there are at least three basic kinds of
moral element that need to be considered: mens rea, harmfulness, and moral
wrongfulness.

Three Kinds of Moral Content

Mens rea is perhaps the most familiar element of moral content in criminal
offenses. The term is used here in its narrow “elemental” sense to refer to the
particular mental state required in the definition of an offense or with which
a defendant actually commits a crime.9 The Model Penal Code famously pro-
vides a concise list of mens rea terms—“purposely,” “knowingly,” “recklessly,”
and “negligently”10—though there are also many other such terms (including
“intentionally” and “willfully”) that are in regular use in non-MPC jurisdictions
as well.

Assessments of mens rea are crucial to determining the extent to which an
act entails fault and is therefore deserving of punishment. Other things (such
as the amount of harm caused) being equal, we say that a criminal act com-
mitted purposefully or intentionally is more blameworthy (and therefore more
deserving of punishment) than one committed recklessly, and that a criminal
act committed recklessly is more culpable than one committed negligently.

The second basic kind of element in the moral content of criminal offenses is
“harmfulness”—i.e., the degree to which a criminal act causes (or risks causing)
harm. And what is harm? For present purposes, we can look to Joel Feinberg’s
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definition of harm as some relatively lasting or significant setback to a person’s
interests.11 An interest, in turn, is something in which a person has a stake.12

For present purposes, we can also assume that the harm caused by criminal acts
is “public” in a way that the criminal law considers relevant—i.e., that it is the
sort of harm that somehow properly concerns the community as a whole rather
than just individual citizens within such community.13

Once again, the more harm an act causes, the more deserving of blame it
is likely to be. For example, murder involves one of the most serious harms
a person can cause—namely, the death of a human being—and is therefore
viewed as deserving of as serious a punishment as the system offers. Parking
in a no-parking zone, by contrast, involves a fairly trivial harm and merits only
a trivial punishment, if any.

The third element of moral content in criminal offenses—moral
wrongfulness—refers to the violation of a moral norm that occurs when a
criminal act is committed. The concept is primarily non-consequentialist, or
deontological, in its orientation.14 Under such an approach, what makes an act
wrongful is some intrinsic violation of a free-standing moral rule or duty, rather
than the act’s consequences. Such wrongfulness is typically directed towards
a particular person or group of persons who are “wronged”—as opposed to
being, in Feinberg’s term, a “free-floating” evil.15

The most familiar way of thinking of moral wrongfulness is, in the words of
Jean Hampton, as “an affront to the victim’s value or dignity.”16 In Feinberg’s
definition, “[o]ne person wrongs another when his indefensible (unjustifiable
and inexcusable) conduct violates the other’s right.”17 Thus, a murderer violates
his victim’s right to life, a rapist violates his victim’s rights to sexual auton-
omy and bodily integrity, a larcenist or fraudster violates his victim’s rights in
property.

An alternative approach to thinking about the concept of moral wrongfulness
is to examine the role that various everyday, but nevertheless powerful, moral
norms play in the definition of white-collar crime. Such norms include, for
example, the rules against cheating, deceiving, stealing, coercion, exploitation,
disloyalty, promise-breaking, and disobedience.

Such an approach has several advantages over the generalized rights-based
approach mentioned earlier. Unlike rights, which can be maddeningly abstract
(“nonsense upon stilts,” in Bentham’s memorable phrase), such norms are fairly
concrete. Although there will be significant disagreement over the precise con-
tent and application of such norms, almost every civilized person will have
some rudimentary understanding that it is morally wrong, at least in certain
core cases, to lie, cheat, steal, coerce, exploit, break promises, and the like.
Moreover, such an approach is more suggestive of the richly nuanced way
people actually think about the content of their moral lives. Even people who
have never had occasion to read a single page of moral philosophy are capa-
ble of making remarkably fine-grained distinctions about, say, what properly
constitutes cheating or stealing.

At the same time, it should be clear that the norms-based and rights-based
approaches are not mutually inconsistent. I have no quarrel at all with the
proposition that subjecting a fellow human being to coercion or deceit also
constitutes a violation of such person’s moral or legal rights. My point is that
saying that V ’s rights were violated is often less informative than saying that
V was deceived or coerced or cheated.
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Distinguishing Mens Rea, Harmfulness, and Wrongfulness

Although moral wrongfulness, harmfulness, and mens rea frequently overlap,
the concepts are analytically distinct. First, an act can clearly be harmfulwithout
beingwrongful. For example, if X andY are boxing, there is a reasonable chance
that X will cause Y serious harm. But, assuming that Y has “consented” to
such conduct (and that X is playing by the rules), we would say that X had
not wronged Y , and therefore that he should not be subject to prosecution for
battery. Similarly, if X kills Y in justified defense of himself or others, we would
once again say that Y has been harmed without being wronged, since one cannot
be wronged by a justified act; and because X ’s act was not wrongful, he would
not be liable for criminal homicide.

It is also possible to do harm without intending to do so, or even being aware
that such harm is likely to occur. For example, a person who, though driving in a
cautious and lawful manner, hits a child who darts out from behind a parked car,
thereby causing the child serious injury, has obviously done harm, but she has
done so without mens rea. Ordinarily, a driver would not be criminally liable
in such a case unless causing harm to a person while driving a car was a strict
liability offense.

Acts can also be wrongful without being harmful. If I lie to you, but you
do not believe me, I have certainly done you a wrong, but it is unlikely that
I have caused you any significant harm. Similarly, a witness who lies on the
stand about a matter that is not “material” to the proceeding has done an act
that is wrongful, but is not harmful in the way that the law of perjury considers
relevant.

Moreover, even when a single act entails both harmfulness and wrongfulness,
the two concepts are conceptually distinct. For example, if X steals a car owned
by Y , the wrong X has committed is done principally to Y , although X might
also cause indirect harm to Y ’s family (who are deprived of transportation)
and to Y ’s neighbors (who suffer a feeling of insecurity). Similarly, if X trades
securities on the basis of inside information that is not available to Y , then it
appears that X has wronged Y . But the harm X causes (at least in the aggregate)
is more general: In theory, insider trading is detrimental to investor confidence
and ultimately harmful to the market as a whole.

The concept of wrongfulness is also distinguishable from that of mens rea,
though less clearly than it is from the concept of harmfulness. Whether an act
is wrongful often depends on whether it is intentional. For example, X must
intend for Y to believe something that is untrue in order for us to say that X has
deceived Y . If X has been reckless or negligent in his attitude toward the truth,
we might still say that X had done a wrongful act, but we would probably not
say that he had deceived or cheated. On the other hand, one can certainly break
a promise even if one does not intend to do so, such as when X fails to perform
some promissory obligation because he has simply forgotten that he had it.

Some Generalizations About the Moral Content
of White-Collar Crime

Having considered three different kinds of moral content in criminal offenses
generally, we are now in a position to look at the distinctive forms of mens
rea, harmfulness, and wrongfulness that occur, more narrowly, among the
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white-collar offenses. In this context, we will observe certain patterns of moral
“ambiguity” that are characteristic of such crimes.18

The Mens Rea of White-Collar Crime

White-collar offenses are characterized by at least two distinct patterns of mens
rea, which are in some sense direct opposites. The first pattern, which is par-
ticularly common in the regulatory area, requires a significantly lower level of
mens rea than has traditionally been required by the criminal law. For exam-
ple, Section 1319(c)(1)(B) of the Clean Water Act provides that “any person
who negligently introduces into a sewer system . . . any pollutant or hazardous
substance which such person knew or reasonably could have known could
cause personal injury or property damage . . . shall be punished.”19 By requiring
that the defendant act “negligently” rather than “intentionally” or even “know-
ingly,” the level of moral fault required is reduced from what was commonly
required at common law. Even more dramatic is the enactment of strict liability
offenses, which do away with mens rea entirely as to one or more elements
of the actus reus of the offenses. A good example here is the Federal Food,
Drug & Cosmetic Act, which makes it a crime to introduce into interstate com-
merce any food, drug, device, or cosmetic that is adulterated or misbranded,
regardless of whether the defendant had any knowledge of such adulteration or
misbranding.20

There is also another distinctive pattern of mens rea that figures in white-
collar criminal law which is in some sense the converse of the pattern of reduced
culpability just described. Under this second pattern, proof of mens rea is so
crucial to the definition of the white-collar offense that conduct performed
without it either fails to expose the actor to criminal (as opposed to civil) liability,
or is not even regarded as unlawful in the first place. For example, imagine that
X , a private citizen, gives Congressman Y a check for $10,000. Assuming that
X acts with the “intent to influence” an official act, he has committed a bribe.21

Alternatively, if he has acted with the intent to “thank” Y for his services, then
he has committed the offense of gratuities.22 But if X acts with the intent neither
to influence nor thank Y for his services, he has committed no offense; he has
merely made a legal gift or campaign contribution. Thus, in such cases, the
presence or absence of mens rea would provide an unusually decisive (though,
in terms of proof, a frequently elusive) factor in determining whether X has
committed a crime.

The Harms and Victims of White-Collar Crime

White-collar crime is also characterized by several distinctive patterns of harm-
fulness. First, it differs from conventional crime in the kind and quality of harm
caused. Many conventional street crimes involve identifiable physical injury to
the victim, such as death, serious injury, or physical violation; are committed
through sudden violent force; and occur in an identifiable physical location in a
brief, relatively discrete period of time. White-collar crime, by contrast, tends
to: be committed through non-violent means; cause harm that is incorporeal,
such as financial loss or injury to an institution; and occur at a nonspecific
physical location over what can be a difficult-to-define period of time.

White-collar offenses also tend to involve harms that are more difficult to
identify than in the case of conventional street crimes. For example, there is
not likely to be much controversy about the proposition that the principal harm
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caused by homicide is the death of a human being. In the case of white-collar
crimes such as tax evasion, bribery, and insider trading, however, the identi-
fication of harm presents real difficulties. Some direct harms seem relatively
straightforward: Presumably, tax evasion leads to reduced revenues for the pub-
lic treasury, bribery to biased governmental decisionmaking, and insider trading
to unfair transactions in the securities markets. But there are also significant
indirect, diffuse, and aggregative harms caused by such conduct—e.g., loss of
investor and consumer confidence, distrust of government, and bad decisions
made by public officials—that are much harder to quantify.

The complexity of harms caused by white-collar crime is in part a function
of the complexity of the underlying activity that white-collar crime statutes are
meant to regulate. Such activities can occur over an extended period of time
and in disparate locations. They frequently involve elaborate forms of behavior
such as those associated with manufacturing and industrial processes, mar-
keting, corporate finance, the stock market, document retention procedures,
government contracts, financial auditing, trial and litigation procedures, and
political fundraising. Such activity often occurs within large and complex orga-
nizations, involving numerous individuals occupying a wide range of different
positions, and many series of complicated transactions. Understanding how
such processes work can require a fairly sophisticated understanding of dis-
ciplines such as finance, economics, engineering, medicine, political science,
organizational theory, management, accounting, environmental science, and in-
formation technology. It is often hard enough for the lay public to understand
how these processes are supposed to work when they are conducted in a legal
manner; it is all the more difficult to understand how they function when they
involve criminal activity.

The harm caused by white-collar crime also differs from that caused by
conventional crime in terms of the way in which it affects victims. In core,
violent street crimes, such as murder or rape, the harm is focused and obvious:
a human being is killed, a person’s body is violated. We have no problem in
saying that the principal victim of a homicide is the decedent and that the
principal victim of the rape is the person whose body is violated. Even in the
case of non-violent crimes such as larceny and forgery, a victim or discrete
group of victims is easily identified. But white-collar crime presents much
greater difficulties: How can we say exactly which citizens are victimized by
environmental violations and government corruption; which taxpayers are the
victims of false claims and tax evasion; which employees are wronged by
labor law violations and accounting fraud; and which consumers are harmed
by price fixing, violations of the food and drug and product safety laws, and
fraudulent marketing practices? Many white-collar crimes involve small harms
to a large number of victims, and are significant only in the aggregate.23 And,
of course, some victims of white-collar crime are never aware that they have
been victimized. Indeed, the identity of the victims harmed may be unknown
even to the white-collar offender herself.

White-collar crime also deals with inchoate (or incomplete) liability in a
distinctive manner. The criminal law has traditionally distinguished between
choate and inchoate forms of criminality. Inchoate offenses, such as attempt,
conspiracy, and solicitation, are generally not punished as severely as completed
offenses (although there is a lively scholarly debate about whether this should
be so). White-collar crime statutes, by contrast, tend to conflate complete and
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incomplete conduct into a single offense, punishable by a single penalty.24 And,
often, they criminalize conduct that involves nothing more than the creation of
a risk of harm.25

The Wrongs of White-Collar Crime

Another way in which white-collar crime differs from more traditional street
crimes is in terms of moral wrongfulness. There are many harmful white-collar-
type acts that become criminal only if they are also wrongful. For example, the
kinds of harms caused by unlawful price fixing, insider trading, and fraud, on
the one hand, and lawful (if ruinous) competition, on the other, are virtually
indistinguishable from each other: all involve loss of money, a business, a job, or
market share. But, assuming that the relevant players “played by the rules,” and
violated no one’s rights, we would not consider the kinds of harms that result
from lawful “fair” competition wrongful (unless, perhaps, we are looking at the
situation from a Marxist perspective). And because such acts are not wrongful,
they should not be subject to criminal sanctions.26

To some extent, of course, the same can be said of certain conventional
offenses: For example, sexual intercourse without consent is rape; with con-
sent, it is lovemaking. The taking of property without consent is theft; with
consent, it is a gift or contract. Hitting someone in the face with one’s fists
without consent is battery; with consent, it is boxing. The difference is that the
wrongfulness in white-collar crime seems more elusive than the wrongfulness
in cases of conventional crime. While it should, at least in theory, be relatively
easy to distinguish between rape and lovemaking and battery and boxing, it
is potentially much more difficult to distinguish between extortion and mere
“hard bargaining,” fraud and “puffing,” bribery and “campaign contributions,”
obstruction of justice and “routine document destruction,” and the like.

The Moral Context of Fraud and Insider Trading

However exactly the concept of white-collar crime is defined, it clearly en-
compasses a wide range of related forms of conduct. Although it is possible to
offer some helpful generalizations about what such offenses have in common
(as I sought to do in the previous section), in the end, the only way to have
a complete picture of the moral and legal (and, I would submit, sociological
and psychological) content of the white-collar crimes is through an offense-by-
offense analysis. To that end, this Part offers a discussion of two offenses that
are widely acknowledged to be white-collar crimes: fraud and insider trading.

Fraud

The concept of fraud is ubiquitous in white-collar crime, reflecting a protean
and proliferating range of meanings. Not only are the fraud offenses among the
most frequently charged, but they are also among the most widely and variously
codified.27 In this section, I want to offer a brief survey of the range of moral
concepts that have been associated with fraud.

The Concept of Fraud
Much of the difficulty in defining the concept of fraud lies in the often incon-
sistent ways in which the term has been used in the law. My focus here is on
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two points of contention: the means by which fraud must be carried out, and
the object at which it must be aimed.

Traditionally, fraud has been thought to require the use of deceit.28 But while
deception, historically and conceptually, seems to be at its core, the means by
which fraud must be carried out are, under modern statutes, frequently defined
more broadly. As Brenda Nightingale has put it in her comprehensive treatise
on the subject:

Given the origin of the concept of fraud, in equity and at common law, as a concept
tied, initially to misrepresentations in contractual relations and later to the tort of
deceit, deceit was, fo ra time, the primary concept around which the law relating to
the offense was developed. While deceit is no longer the defining characteristic of
fraudulent conduct, it is still one of the most common means by which the offense is
committed.29

So what might fraud mean in the absence of deceit? The term that is often
used to describe non-deceptive fraudulent means is “dishonesty.”30 And what
does “dishonesty” mean? The concept has been defined broadly enough to
include, at various times, notions as diverse as breach of trust, conflicts of
interest, non-disclosure of material facts, exploitation, taking unfair advantage,
non-performance of contractual obligations, and misuse of corporate assets.31

Indeed, the term fraud has been used to refer to a wrongful act of almost any
sort—a violation of “moral uprightness, of fundamental honesty, fair play and
right dealing in the general and business life of members of society,”32 an act
that is “discreditable as being at variance with straightforward or honorable
dealings.”33

There is also considerable variation in the way in which the authorities define
fraud’s object. The most common use of the term is to refer to criminal acts
the purpose of which is to obtain, in the words of the federal mail fraud statute,
“money or property,”34 or at least something of economic value, such as an
accommodation or service of some kind. A classic case of such alleged fraud
is that involving Enron Vice President and Chief Financial Officer Andrew
Fastow, who, in an effort to find investors for an Enron spin-off investment
partnership known as LJM-2, allegedly gave such investors false information
about the state of Enron’s and LJM-2’s finances, and thereby obtained from
them nearly $349 million in equity.35

But the term fraud is also used more broadly to refer to schemes not just
to obtain money or property, but also to achieve any “unjust advantage” or to
“injure the rights or interests of another.”36 As the Supreme Court put it in
Hammerschmidt v. United States, “[t]o conspire to defraud the United States
means primarily to cheat the Government out of property or money, but it also
means to interfere with or obstruct one of its lawful governmental functions.”37

Indeed, the term fraud has been used to refer to objects as broad and nebulous
as the “evasion of statutory prohibitions.”38

Under U.S. federal law, one of the most significant contexts in which fraud
involves an object other obtaining property is that contained in the 1988 amend-
ment to 18 U.S.C. § 1346, enacted in response to the Supreme Court’s decision
in McNally v. United States.39 Under Section 1346, the term “scheme or arti-
fice to defraud” is expressly defined to include a scheme or artifice to “deprive
another of the intangible right of honest services.”40 When such fraud occurs in
the public sector, the goal is to deny the public its rights to honest governmental
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services.41 When it occurs in the private sector, the goal is to deny an employer
his or her right to the honest services of an employee.42

The Moral Content of Fraud
The moral content of fraud follows directly from the way in which its statu-
tory elements are defined. For example, according to its core, historically-based
definition, fraud involves the use of (1) “false or fraudulent pretenses, represen-
tations, or promises” for the purpose of (2) “obtaining money or property.”43

Under such a definition, fraud seems to refer to two basic, and fairly discrete,
forms of moral wrongfulness: stealing and deception.

But under alternative definitions of fraud, moral content varies significantly.
Here we need to consider both means other than deceit and objects other than
obtaining money or property. For example, if the object of a given fraud is
some “unjust advantage” or “injury to the rights or interests of others” other
than the obtaining of money or property, then such fraud would not violate the
norm against stealing. And if such fraud is carried out by some “dishonest” but
non-deceptive means of the sort mentioned above, then it would involve cheat-
ing, exploitation, disloyalty, or promise-breaking, rather than deceit. Indeed, if
fraud really does refer to any “evasion of statutory prohibitions,” then it would
apply, as Arlidge and Parry point out in their treatise on fraud, even to such
apparently non-fraud-like crimes as the smuggling of drugs and dissemination
of pornography.44

Such diversity in the definition of fraud poses real impediments to the prin-
ciples of fair labeling and of legality. If fraud really were to encompass not
just stealing by deceit, but also deceptive and non-deceptive breaches of trust,
conflicts of interest, non-disclosure of material facts, exploitation, taking unfair
advantage, non-performance of contractual obligations, and misuse of corpo-
rate assets, it would be virtually impossible to distinguish between different
offenses in terms of their nature and seriousness, and even to know whether
and when one had committed a crime. Under such an approach, and subject
to certain contingent jurisdictional limitations, there is no reason why the per-
jurer, the bribee, the tax cheat, and the extortionist could not all be convicted
of fraud.45

Unfortunately, I have no immediate solution to this conceptual morass. Cer-
tainly, I would recommend that legislatures define, and courts interpret, the
concept of fraud narrowly, to avoid such indeterminacy. But to the extent that
my goal is to describe the moral content of white-collar crime as it currently
exists, it will do no good to deny that such problems exist. Instead, I will in
the discussion below focus on what seems to me the most characteristic feature
of the traditional “core” notion of fraud—namely, the flexible way in which it
defines the notion of deceit.

Fraud as a White-Collar Crime
Before we proceed further, there is one more preliminary matter that needs
to be addressed. To the extent that I have defined the core concept of fraud
as theft by deceit, it is reasonable to ask how such a concept differs from the
traditional common law offense of false pretenses, which is defined as using
false representations to wrongfully deprive another permanently of property.46

More generally, it is worth asking in what sense fraud should be classified as a
white-collar crime.



232 Stuart P. Green

In terms of offense elements, there are three basic differences between fraud
and false pretenses. First, whereas the offense of false pretenses always involves
an attempt to obtainmoneyor property, the object of fraud, aswehave seen, is far
more ambiguous. Second, whereas false pretenses requires a misrepresentation
regarding a past or present fact, fraud can also involve a misrepresentation
involving a promise or prediction of a future state of affairs.47 Third, while false
pretenses requires a completed theft, fraud frequently conflates the distinction
between complete and inchoate criminality by requiring that the defendant
either obtain, or attempt to obtain, property (or perhaps someother goal) through
deceptive means.48

But fraud also differs from false pretenses in more than just its basic formal
elements. The term fraud is typically used to describe a statutory offense that
is committed by some specialized means or in some specialized context. Under
American federal law, for example, there are now dozens of statutory provisions
that criminalize offenses such as mail fraud, wire fraud, bank fraud, health care
fraud, tax fraud, computer fraud, securities fraud, bankruptcy fraud, accounting
fraud, and conspiracy to defraud the government.49 Fraud is thus distinguishable
from false pretenses most significantly in terms of its potential harms, victims,
and perpetrators.

Fraudsters use means of mass communication and commerce—television
and radio, the internet, and the mail—to perpetuate frauds that are capable
of causing widespread, aggregative harms.50 Such offenders are often privi-
leged, highly compensated, ostensibly respectable citizens who are perceived
as (and may in fact be) providing valuable goods and services, increasing stock
value, and creating employment opportunities. They commit such frauds in the
context of complex business contexts, such as securities offerings, health care
financing, and bank transactions. Such activity can be hard to distinguish not
only from civil frauds (in terms of their elements, the two offenses are virtually
indistinguishable51), but also from lawful, if aggressive, business activity—
“creative accounting,” “puffing,” “sharp dealing,” and the like.

The victims of fraud can also be hard to identify. In addition to its imme-
diate targets, fraud also causes more remote harms to less easily identifiable
victims, including consumers and taxpayers. More generally, it can result in a
loss of confidence in the system of free and fair enterprise. And even when a
direct victim can be identified, such persons are sometimes themselves held to
blame. As in the saying, “you can’t cheat an honest man,” the assumption is
often made that only the greedy and dishonest are likely to be defrauded.52 In
light of such characteristics, fraud is appropriately classified as a white-collar
offense.

The Deceit Element in Fraud
Although deceit is not always a required offense element under modern fraud
statutes—“dishonesty,” in all of its ambiguity, is a common alternative—it nev-
ertheless plays a central role in fraud’s history andmodern understanding. In this
section, I want to explore the particular form that deceit takes in the formulation
of fraud and contrast it to the form of deceit required for perjury.

As defined earlier, deception consists of the communication of a message, or
attempt to communicate a message, with which the communicator, in commu-
nicating, intends to cause a person to believe something that is untrue. Perhaps
the clearest way to see the importance of deception in the concept of fraud
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is in connection with the law of theft. Indeed, it is precisely the element of
deception that distinguishes fraud from other stealing offenses such as em-
bezzlement (stealing by breach of trust), extortion (stealing by coercion), and
robbery (stealing through force).53

The fact that property is taken by deception significantly affects the way in
which fraud is experienced by the victim. One who has been defrauded of $50
by a confidence man is likely to feel very different from a person who has
had $50 stolen by a larcener (or extortionist or robber). As Peter Alldridge has
noted:

[I]f a victim is going to suffer a particular harm, it is less painful for him or her
and less culpable of the person causing it that the harm should be caused without
whatever additional unpleasantness comes from the deception of the victim. In the
case of frauds there is far more likely to be the loss of self-esteem consequent upon
feeling responsible by reason of having been duped.54

Indeed, it is the recognition of the distinctive moral character of fraud that
explains why, notwithstanding the widespread consolidation of theft law that
has occurred in many jurisdictions, the fact that theft is committed by means
of deception continues to play a role in various classificatory schemes. Good
examples are provided by the Model Penal Code55 and the English Theft Act of
1968.56 Both statutes consolidate the traditional acquisitive offenses (larceny,
embezzlement, false pretenses, extortion, blackmail, fraudulent conversion, and
receiving stolen property) in a manner that obviously reflects the similarity in
harms caused.57 Yet, within the broad rubric of “theft offenses,” each statute
retains categories such as Theft by Deception (in the case of the Model Penal
Code58) and Obtaining Property by Deception (in the case of the English Theft
Act59). In both instances, the principal factor that distinguishes such offenses
from other theft offenses is the presence of deceit.

Insider Trading

Having considered the broadly defined offense of fraud in the last section, I now
want to focus on the more narrowly defined offense of insider trading, a crime
that demonstrateswith particular clarity the doctrinal relevance of the concept of
moral wrongfulness.60 As we shall see, the question of whether and how insider
trading wrongs or harms its victims (if at all) bears directly on the scope of the
doctrine. In the United States, the dominant, Supreme Court-formulated theory
has been that insider trading iswrongful because it involves a breach of fiduciary
duty—either to the shareholder from whom the stock was purchased or to the
person from whom confidential information was misappropriated. Doctrinal
results differ significantly based on which theory is adopted. In this Section, I
will argue that, rather than thinking of insider trading as involving a breach of
fiduciary duty, we would do better to think of it in terms of cheating. The stock
market is viewed as a highly formalized, rule-governed game. Confidence in
the market depends on investors feeling that the game is being played fairly.
The fact that some investors have better information than others is not viewed
as unfair. What is viewed as unfair is the possibility that some investors might
have access to information to which other investors do not. Market participants
who trade on undisclosed inside information in these circumstances are viewed
as cheaters, and punishment is viewed as warranted.
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Assessing the Moral Content of Insider Trading
In the United States, insider trading is a crime under both Section 10(b) of the
Securities Exchange Act of 1934, which prohibits any “manipulative or decep-
tive device or contrivance,”61 and Securities and Exchange Commission Rule
10b-5, which prohibits any “act, practice, or course of business which operates
or would operate as a fraud or deceit upon any person, in connection with the
purchase or sale of any security.”62 What exactly “insider trading” consists of,
however, is not defined in either provision, so one must look elsewhere for
enlightenment—to SEC rulings and federal case law.

In its 1961 decision, Cady, Roberts & Co., the SEC enunciated the basic rule
that a trader who possesses material non-public information that would affect
his or her judgment about a given securities transaction must either “disclose”
such information or “abstain” from trading.63 In subsequent years, the courts
and commentators have struggled to explain why violation of the “disclose or
abstain” rule should be prohibited in some circumstances, but not others.64

Much of the scholarly literature on insider trading involves the question of
whether and towhat extent such conduct is harmful. A number of prominent law
and economics scholars have argued that insider trading in factmakes themarket
more efficient by causing market prices to reflect more complete information
about the value of the traded securities than would otherwise be possible, and
that insider trading therefore ought not to be criminalized.65 Suffice it to say
that the question whether insider trading is harmful, and precisely how, is a
controversial issue that cannot be resolved here.66

For our purposes, the most interesting thing to note about the law and eco-
nomics literature on insider trading is the way in which it consistently ignores
or trivializes the question of moral wrongfulness. For example, in his influential
book on insider trading law, Henry Manne patronizingly reports the outraged
reaction of “an anonymous lady law student who in a classroom discussion of
the subject, stamped her foot and angrily declaimed, ‘I don’t care; it’s just not
right.’”67 In relating this incident, Manne’s purpose is to belittle the idea that
insider trading might be understood as involving morally wrongful behavior.
For Manne, the only relevant question is whether insider trading is harmful.

In response to critics such as Manne, a number of scholars argue that insider
trading is, on one ground or another, morally wrongful. Making exactly the
reverse of the error made by Manne, however, these scholars argue, or imply,
that insider trading should be made illegal regardless of whether it is econom-
ically harmful. For example, Alan Strudler and Eric Orts have contended that
“[e]ven if economic arguments conclusively favored unfettered insider trading,
moral arguments would potentially give an independent reason for prohibiting
insider trading . . . .”68 As I understand them, Strudler and Orts are arguing that
it would be permissible to criminalize insider trading even if it were shown to
be harmless. This position seems to me wrong for the same reason I believe it
is wrong to criminalize so-called “morals offenses” such as adultery, bigamy,
and prostitution. In a liberal society of the sort described by Mill, Feinberg, and
others, moral wrongfulness by itself is not sufficient to justify criminalization.
Under the liberal view, we ought not to make something a crime unless it can
also be shown to be harmful.

For our purposes, though, the interesting question is exactly why insider
trading ismorallywrongful. Indeed, there is a direct connectionbetween theway
in which the courts have conceptualized this issue and the precise circumstances
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under which the disclose-or-abstain rule should apply. Over the years, the courts
and commentators have offered three basic theories as to whether, and when,
trading on material non-public information is morally wrong and should be
made illegal. I shall refer to these as the (1) “breach-of-duty-to-shareholder”
theory, (2) “breach-of-duty-to-source-of-information” theory, and (3) “fraud”
or “deception” theory. In my view, none of these theories adequately captures
what is morally wrong with insider trading. After briefly reviewing each of the
theories, I offer an alternative characterization of what’s wrong with insider
trading, based on the idea of cheating.

The breach of duty to shareholder theory (or “classical” or “traditional” the-
ory, as it is usually known) is articulated most prominently by the majority
opinions in Chiarella v. United States69 and Dirks v. SEC.70 Under this theory,
the rule against insider trading is violated when a corporate insider breaches
a fiduciary duty owed to shareholders of his company by using, for his own
benefit, non-public information obtained in his role as an insider. A paradigm
example is provided by the facts of SEC v. Texas Gulf Sulphur Co., in which offi-
cers, directors, and employees of TGS learned of their company’s rich ore strike
in Canada and traded on this information before the news became public.71 The
defendants in TGS were liable for insider trading because, under the classical
theory, they breached a duty of loyalty owed to the shareholders of their com-
pany. In contrast, the defendant in Chiarella—a markup man for a financial
printing press who was able to determine the true identity of five companies
that were takeover targets of a client bidder, and to use that information to
purchase stock in the target companies—did not, according to the classical the-
ory, commit insider trading. Unlike the defendants in TGS, defendant Chiarella
owed no fiduciary duty to those with whom he had traded because “he was not
a corporate insider and he received no confidential information from the target
company.”72

The “breach-of-duty-to-source-of-information” (or “misappropriation the-
ory” as it is usually known) was adopted by a majority of the Court in United
States v. O’Hagan.73 Under O’Hagan, insider trading is viewed as morally
wrongful because it involves a breach of fiduciary duty not to the sharehold-
ers of the insider’s firm, but rather to the source of the information that is
misappropriated.74 For example, in O’Hagan itself, the defendant was a part-
ner in a law firm that represented Grand Metropolitan, which planned to make
a tender offer for Pillsbury. After learning of the prospective offer, defendant
O’Hagan bought Pillsbury stock and call options. Because O’Hagan was not a
corporate insider at Pillsbury, he had no fiduciary duty to Pillsbury shareholders
to breach, and his purchase would not have constituted insider trading under the
classical or traditional theory of Dirks and Chiarella. But under the misappro-
priation theory adopted by theCourt inO’Hagan, the defendantwas liable, since
he had breached a duty of loyalty to the source of the information—namely,
Grand Metropolitan. Likewise, had Chiarella’s case been decided under the
misappropriation theory, he would have been liable for insider trading, since
he had breached his duty to his employer, the printer Pandick Press, by taking
and using information to which he was not entitled.

The final approach, based on the concept of “fraud” or “deception,” is one that
can be found inChief JusticeBurger’s theoretically eclectic dissent inChiarella.
Although a majority of the Court has never embraced it, the theory continues
to find favor with various scholarly commentators.75 According to this theory,
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insider trading involves a wrong of omission, rather than of commission. By
failing to disclose certain material facts, the offending trader engages in a kind
of misrepresentation; hence the term securities “fraud.” And, like other forms
of deceit, such failure to disclose interferes with the other party’s deliberative
process and thereby infringes on his autonomy.76 Although its doctrinal im-
plications are not completely spelled out, the theory would surely apply to a
broad range of factual circumstances like those involved in Texas Gulf Sulphur,
Chiarella, and O’Hagan, since in each case the defendant, whether insider or
outsider, allegedlymisled themarket by failing to disclosematerial information.

In my view, none of the three theories adequately captures what’s morally
wrong with insider trading. The classical theory applies only when non-public
information is used by a corporate insider. It does not apply when such infor-
mation is used by an outsider. From the perspective of the person who buys or
sells stock without access to such non-public information, however, it makes no
difference whether the party on the other side of the transaction is an insider or
an outsider. The wrong in both cases is identical. Therefore, the classical theory
is too narrow: it fails to capture cases that should be subject to the insider trading
laws.

Like the classical theory, the misappropriation theory also does a poor job
of reflecting our moral intuitions about what’s wrong with insider trading. The
classical theory says that the wrong in insider trading comes from a breach of
duty to the source of the information. Once again, however, to the victim of
insider trading, it makes no difference how the offender has obtained the non-
public information on which he relies. What does matter is that the offender
enjoys an unfair advantage that is denied to the uninformed trader.

Finally, there is the deceit or fraud theory. Although this approach is prefer-
able to the other two (for one thing, it has the virtue of tracking the “securities
fraud” language of the statute under which insider trading is actually prose-
cuted), the fraud theory nevertheless fails to capture the real moral content of
insider trading. As described above, “fraud” is best understood as theft by de-
ception. Yet it is unclear that insider trading necessarily involves either theft
or deception. Unlike the typical fraudster, who makes false representations re-
garding the quality, price, or quantity of goods or services,77 the insider trader
makes no affirmative representations at all. She simply acts on the basis of in-
formation that she knows or believes to be reliable. Indeed, if the insider trader
does make any representations, she is signaling, quite accurately, that she re-
gards the stock as either overvalued (which she does by selling) or undervalued
(which she does by buying)—precisely the point that the critics of insider trad-
ing law make when they argue that insider trading provides an efficient means
of telegraphing reliable information to the market.

Perhaps, then, buying stock in a company that one knows will soon be the
target of a corporate takeover is like buying a dusty old canvas at a yard sale
when one knows that the painting is a previously undiscovered Vermeer. Or
perhaps selling stock in a company that one knows, on the basis of non-public
information, to be headed for bankruptcy is like selling a used car without
disclosing that the transmission is shot. Unfortunately for the fraud theory,
the law does not generally regard nondisclosure of material information as
deceptive,78 and neither, it seems to me, does morality. If, as seems to be the
case, nondisclosure of material information is not regarded as fraudulent in the
context of ordinary commercial transactions (e.g., at a yard sale), it is hard to see
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why it should be regarded as fraudulent in the context of the securities markets.
If we are to explain why nondisclosure should be illegal in the latter context,
but not in the former, then we need some moral concept, other than deceit, that
allows us to distinguish between the two.

Insider Trading as Cheating
Abetter characterization ofwhat ismorallywrongfulwith insider tradingwould
take into account of the notion of cheating. The trader (1) violates the SEC rule
that one must either disclose material non-public information or abstain from
trading; and does so (2) with the intent to obtain an advantage over a second
party with whom she is in a cooperative, rule-governed relationship. Under
this characterization, the stock market is viewed as a highly formalized, rule-
governed game, which is distinct from the game that is played at yard sales and
on used-car lots.79 The insider trader violates a rule that is ultimately intended
to give investors confidence that the game is being played fairly, and thereby
gains an advantage over the uninformed party with whom she is dealing.80

I am certainly not the first to characterize insider trading as a form of
“cheating.”81 But I want to pursue this idea to see where it leads in consid-
ering two recurring questions in the law of insider trading: First, why does the
law forbid trading securities on information that is not public, but neverthe-
less allow trading on the basis of vast inequalities in the quality and quantity
of information that, theoretically, is publicly available? Second, should it be a
crime to trade securities on the basis of material non-public information that is
obtained by luck rather than through misappropriation?

In order to answer these questions, let us consider the following three hypo-
theticals:

� X is in a bicycle race with A. As a result of his exceptional talent, top-notch
training, mental toughness, and superior equipment, A rides much faster than
X and wins the race.

� X is in a bicycle race with P. While X ’s back is turned, P violates the rules of
bicycle racing by puncturing X ’s tire and causing X to lose several minutes
as a result of having to dismount and change his tire. P wins the race.

� X is in a bicycle race with T . During the course of the race, X has the bad
luck to run over a nail. It takes X several minutes to change his tire. Rather
than waiting for him (there is no requirement that he do so), T rides on ahead
and wins the race.

The first hypothetical helps explain the answer to the first question—namely,
why does the law forbid trading on non-public information but allow traders
to exploit other kinds of informational advantages, such as those gained by
superior research and knowledge of the market? Just as the average competitive
bicyclist is unlikely to overcome the extraordinary talents of a LanceArmstrong,
the average individual investor is unlikely to outwit the investment savvy of a
Warren Buffett.82 But we would not ordinarily say that it is “unfair” for such
prodigies to exploit their natural talents, hard work, and superior resources.
Cheating arises only when an advantage is obtained unfairly, through rule-
breaking. The fact that Buffett is smarter, knows more about the stock market,
and has access to more and better (at least theoretically) publicly available
information than the average investor is not regarded as “unfair.” What would
be regarded as unfair is if he were to rely on information that was not even
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theoretically accessible to the public (for example, inside information obtained
from his friend, Microsoft Chairman Bill Gates).

As for the second question—should it be a crime to trade on the basis of
material non-public information that is obtained by luck rather than through
misappropriation? Consider the case of the famous American football coach,
Barry Switzer.83 In June 1981, Switzer was in the stands at a high school track
meet in Oklahoma when he overheard a man whom he knew to be a director
of a publicly held corporation discussing with his wife the impending merger
of one of the corporation’s subsidiaries. Trading on the basis of this not-yet
public information, Switzer turned a profit of more than $50,000.84 Although
the Supreme Court has not yet had occasion to consider this question straight
on, it appears that, following the rule in O’Hagan, an outsider who obtains
information fortuitously (say, by overhearing it on the train or at the beach),
without breaching any fiduciary duty to the source of the information, would
not be bound by the disclose-or-abstain rule, and would not have committed
insider trading.

Would the result differ under my “cheating” approach to insider trading? At
one level, the question whether Switzer cheated turns on nothing more than
whether he violated a rule: If the disclose-or-abstain rule applies to information
obtained fortuitously by outsiders, then he has cheated; if the rule does not
apply in such cases, then he has not. The problem, of course, is that the precise
question we are trying to answer is whether the disclose-or-abstain rule should
apply in such circumstances.

Here a consideration of hypotheticals two and three might prove useful.
There appears to be, at least at an intuitive level, a significant moral difference
between creating a disadvantage for one’s rival (e.g., by puncturing his tire),
and exploiting a disadvantage that one’s rival has come by naturally (e.g., by
riding on while the rival changes a tire that was punctured as a result of his
fortuitously running over a nail). The same distinction should apply in the
context of insider trading. The trader who relies on non-public information
obtained through his own efforts is analogous to the racer who punctures his
rival’s tire, while the trader who relies on non-public information that has been
obtained fortuitously is analogous to the bicycle racer whose rival runs over
a nail. The distinction is between creating an unfair informational disparity
and exploiting an informational disparity that already exists. If this analogy is
apposite, then the disclose-or-abstain rule should be construed so as not to apply
to cases in which an investor comes across non-public information fortuitously
(say, by overhearing it in an elevator or on the train), and trading on such
information so obtained should not constitute insider trading.

Conclusion

The concept of white-collar crime is rich enough and diverse enough to sustain
scholarly attention from a wide range of sources. To date, most of this attention
has come from social scientists and from academic lawyers. In this essay, I
have attempted to enlarge the boundaries, and, I hope, enrich the discourse, of
white-collar crime studies by using some of the tools of criminal law theory to
focus more explicitly and systematically on the moral content of such crime.
What we have seen is that such moral content is complex, fine-grained, and at
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times quite ambiguous. Although generalizations are both possible and useful,
any full understanding of themoral content of white-collar crimewill ultimately
require a careful offense-by-offense analysis.
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thereby ending the blockade of New Orleans, did not commit fraud when they failed
to disclose such information to seller from whom they acquired large quantities of
tobacco).

79. Cf. Boyd Kimball Dyer, “Economic Analysis, Insider Trading, and Game Markets,”
(1992) Utah Law Review 1 (characterizing stock market as a “game market”).

80. The fact that the trader does not ordinarily know the actual identity of his trading
partner does not seem to change the analysis.

81. See, e.g., William R. Lucas et al., “Common Sense, Flexibility, and Enforcement
of the Federal Securities Laws” (1996) 51 Business Law Review 1221, 1233, 1237
(“Even though it is not specifically mentioned in the text of the statutes, insider
trading, pure and simple, is cheating.” “Insider trading is about cheating; cheating
a shareholder, an employer, a client, or even a friend.”); Strudler and Orts, above
note 68, at 412 (characterizing insider trading as “cheating” in passing). Although
she does not use term “cheating,” my theory of the morality of insider trading is
probably closest to Scheppele, above note 68 (focusing on fairness, level playing
fields, equal access to information, and breach of contractarian obligations as key
to understanding what is wrong with insider trading).

82. Warren Buffett, chairman of Berkshire Hathaway Co., is known as the world’s
most successful stock market investor.

83. SEC v. Switzer, 590 F. Supp. 756 (W.D. Okla. 1984).
84. The district court held, under then-current law, that Switzer had not committed

insider trading. Ibid. at 760.

References

Administrative Office of the U.S. Courts (1993), Federal Judicial Workload Statistics
(Washington, D.C.).

Anderson, Allison Grey (1982). “Fraud, Fiduciaries and Insider Trading,” Hofstra Law
Rev. 10:341.

Alldridge, Peter (1993). “Sex, Lies and the Criminal Law,” N. Ireland Legal Q.
44:250.

Arlidge, Anthony J. & Jacques Parry (1985). Arlidge & Parry on Fraud. London: Wa-
terlow Publishers.

Bainbridge, Stephen (1986). “The Insider Trading Prohibition: A Legal and Economic
Enigma,” Florida Law Rev. 38:35.

Bradley, Craig M (1988). “Foreword: Mail Fraud After McNally and Carpenter: The
Essence of Fraud,” J. Criminal Law & Criminology 79:573.

Brickey, Kathleen F. (1990). Corporate and White Collar Crime: Cases and Materials.
Boston: Little, Brown and Co., 1st ed.

Brudney, Victor (1979). “Insiders, Outsiders, and Informational Advantages Under the
Federal Securities Laws” Harvard Law Review 93:322.

Bureau of Justice Statistics (1996). Sourcebook of Criminal Justice Statistics. Washing-
ton, D.C.: U.S. Department of Justice.

Coffee, Jr., John C. (1998). “Modern Mail Fraud: The Restoration of the Public/Private
Distinction,” American Criminal Law Rev. 35:427.

Davis, Nancy (Ann) (1991). “Contemporary Deontology” in Peter Singer (ed.), A Com-
panion to Ethics. Oxford: Blackwell Publishers.



Chapter 1 A Normative Approach to White-Collar Crime 245

Duff, R.A. (2001). Punishment, Communication and Community. Oxford: Oxford Uni-
versity Press.

Duff, R.A. (2005). “Criminalizing Endangerment,” in R.A. Duff & S. P. Green, Defining
Crimes: Essays on the Special Part of the Criminal Law. Oxford: Oxford University
Press.

Duff, R.A., & Stuart P. Green (2005). “Introduction: The Special Part and Its Problems,”
inR.A.Duff&S.PGreen,DefiningCrimes: Essays on the Special Part of theCriminal
Law. Oxford: Oxford University Press.

Dyer, Boyd Kimball (1992). “Economic Analysis, Insider Trading, and Game Markets,”
Utah Law Review 1992:1.

Edelhertz, Herbert (1970). The Nature, Impact and Prosecution of White-Collar Crime
Washington, D.C.: National Institute of Law Enforcement and Criminal Justice.

Emerging Markets Committee, International Organization of Securities Commissions,
“Insider Trading: How Jurisdictions Regulate It” (March 2003).

Feinberg, Joel (1984). Harm to Others. New York: Oxford University Press.
Feinberg, Joel (1988). Harmless Wrongdoing. New York: Oxford University Press.
Feinberg, Joel (1970) “Justice and Personal Desert,” in Feinberg, Doing and Deserving:

Essays in the Theory of Responsibility. Princeton: Princeton University Press.
Green, Stuart P (2004). “The Concept of White Collar Crime in Law and Legal Theory,”

Buffalo Criminal Law Rev. 8:1.
Green, Stuart P (2005). “Six Senses of Strict Liability: A Plea for Formalism,” in A.P.

Simester (ed.), Appraising Strict Liability. Oxford: Oxford University Press.
Green, Stuart P (2004). “Moral Ambiguity in White Collar Criminal Law,” Notre Dame

Journal of Law, Ethics & Public Policy 18:501.
Green, Stuart P (2004). “Cheating,” Law and Philosophy 23:137.
Gross, Hyman (1979). A Theory of Criminal Justice. New York: Oxford University

Press.
Henning, Peter J (1995). “Maybe It Should Just Be Called Federal Fraud: The Changing

Nature of the Mail Fraud Statute,” Boston College Law Rev. 36:435.
Ivanovich, David (2002). “The Fall of Enron; Bankers Believed Deals Hinged on In-

vestments,” Houston Chronicle (Feb. 20), at A9.
Hampton, Jean (1992). “Correcting Harms Versus Righting Wrongs: The Goal of Ret-

ribution,” UCLA Law Rev. 39:1659
Hart, H.L.A. (1968). Punishment and Responsibility. Oxford: Oxford University Press.
Kahan, Dan M (1999). “The Secret Ambition of Deterrence,” Harvard Law Review

113:413.
Katz, Leo (1996). Ill-Gotten Gains: Evasion, Blackmail, Fraud, and Kindred Puzzles of

the Law. Chicago: University of Chicago Press.
Klock, Mark (1994). “Mainstream Economics and the Case for Prohibiting Inside Trad-

ing,” Georgia State University Law Rev. 10:297
LaFave, Wayne R. (2003). Criminal Law (4th ed. 2003). St. Paul, Minn.: Thomson/West.
Lee, Ian B (2002). “Fairness and Insider Trading,” Columbia Business Law Rev.

2002:119.
Lucas, William R. et al. (1996). “Common Sense, Flexibility, and Enforcement of the

Federal Securities Laws” Business Law Rev. 51:1221.
Manne, Henry G. (1996). Insider Trading and the Stock Market. New York: The Free

Press.
Memorandum from Max Hendrick, III (October 15, 2001) outside counsel for En-

ron at Vinson & Elkins law firm, to James V. Derrick, Jr., Enron General Counsel,
available on Houston Chronicle website, <http://www.chron.com/content/ chroni-
cle/special/01/enron/background/index.html>

Moohr, Geraldine Szott (1998). “Mail Fraud Meets Criminal Theory,” University of
Cincinnati Law Rev. 67:1.

Moore, Michael S. (1997). Placing Blame. Oxford: Oxford University Press.



246 Stuart P. Green

Murphy, Jeffrie G. (1985). “Retributivism, Moral Education, and the Liberal Estate,”
Criminal Justice Ethics (Winter/Spring) 3.

Nightingale, Brenda L. (1996). The Law of Fraud and Related Offences. Toronto: Car-
swell Pub.

Pettit, Philip (1991). “Consequentialism,” in Peter Singer (ed.), A Companion to Ethics.
Oxford: Blackwell Publishers.

Podgor, Ellen S. (1999). “Criminal Fraud,” American University Law Rev. 48:729.
Proceedings of theAcademicWorkshop (1996), “DefinitionalDilemma:Can andShould

There Be a Universal Definition of White Collar Crime?” Richmond, VA: National
White Collar Crime Center.

Rakoff, Jed S. (1980). “The Federal Mail Fraud Statute (Part I),” Duquesne Law Rev.
18:771.

Scheffler, Samuel (ed.) (1988). Consequentialism and its Critics. Oxford: Oxford Uni-
versity Press.

Scheppele, Kim Lane (1993). “It’s Just Not Right: The Ethics of Insider Trading” Law
& Contemporary Problems 56:123.

Schonsheck, Jonathan (1994). On Criminalization: An Essay in the Philosophy of Crim-
inal Law. Dordrecht: Kluwer Academic Publishers.

Shapiro, Susan (1990). “Collaring the Crime, Not the Criminal: Reconsidering the Con-
cept of White-Collar Crime,” American Sociological Rev. 55:346.

Simester, A.P. & Andrew von Hirsch (2002). “Rethinking the Offense Principle” Legal
Theory 8:269.

Strudler, Alan & Eric W. Orts (1999). “Moral Principle in the Law of Insider Trading,
Texas Law Rev. 78:375.

Sutherland, Edwin H (1940). “White-Collar Criminality,” 5 American Sociological Re-
view 5:1, reprinted in Gilbert Geis & Robert F. Meier (eds.) (1977), White-Collar
Crime. New York: Free Press.

von Hirsch, Andrew (1986). Doing Justice: The Choice of Punishments. Boston: North-
eastern University Press, reprint ed.

Weinreb, Lloyd L. (1998). Criminal Law: Cases, Comment, Questions. New York:
Foundation Press, 6th ed.

Weisburd, David, et al. (1991). Crimes of the Middle Classes: White-Collar Offenders
in the Federal Court. New Haven: Yale University Press.

Wells, Celia (2001). Corporations and Criminal Responsibility. Oxford: Oxford
University Press, 2d ed.

Cases cited

Cady, Roberts & Co., 40 S.E.C. 907, 912 (1961)
Chiarella v. United States, 445 U.S. 222 (1980)
Devegter, United States v. 198 F.3d 1324 (11th Cir. 1999)
Dirks v. S EC, 463 U.S. 646 (1983)
Doren [1982] 66 C.C.C. (2d) 448 (Canada)
Durland v. United States, 161 U.S. 306 (1896)
Fasulo v. United States, 272 U.S. 620 (1926)
Frost, United States v. 125 F.3d 346 (6th Cir. 1997)
Gregory v. United States, 253 F.2d 104 (5th Cir. 1958)
Hammerschmidt v. United States, 265 U.S. 182 (1924)
Jain, United States v. 93 F.3d 436 (8th Cir. 1996)
Laidlaw v. Oregon, 15 U.S. (2 Wheat.) 178 (1817)
Mandel, United States v. 591 F.2d 1347 (4th Cir. 1979)
McNally v. United States, 483 U.S. 350 (1987)
O’Hagan, United States v. 521 U.S. 642 (1997)



Chapter 1 A Normative Approach to White-Collar Crime 247

Olan [1978] 2 S.C.R. 1175 (Canada)
Regent Office Supply, United States v. 421 F.2d 1174 (2d Cir. 1970)
SEC v. Switzer, 590 F. Supp. 756 (W.D. Okla. 1984)
SEC v. Texas Gulf Suphur Co., 401 F.2d 833 (2d Cir. 1968)
Vinyard, United States v. 266 F.3d 320 (4th Cir. 2001)

Legislation cited

15 U.S.C. §§ 77x, 78ff (securities fraud)
15 U.S.C. § 78j(b) (insider trading)
18 U.S.C. § 157 (bankruptcy fraud)
18 U.S.C. § 201(bribery)
18 U.S.C. § 371 (conspiracy to commit fraud)
18 U.S.C. § 1030 (computer fraud)
18 U.S.C. § 1341 (mail fraud)
18 U.S.C. § 1343 (wire fraud)
18 U.S.C. § 1344 (bank fraud)
18 U.S.C. § 1346 (mail fraud)
18 U.S.C. § 1347 (health care fraud)
18 U.S.C. § 1503 (obstruction of justice)
18 U.S.C. § 1621 (perjury)
21 U.S.C. § 331 (Food, Drug & Cosmetic Act)
26 U.S.C. § 7201 (tax fraud)
31 U.S.C. § 3730 (False Claims Act)
33 U.S.C. § 1319 (Clean Water Act)
17 C.F.R. § 240.10b-5 (insider trading)
Model Penal Code § 2.02(2)
Model Penal Code § 223 (theft)
Criminal Code (Canada) 380(1) (fraud)
Theft Act, 1968, ch. 60, §§ 1, 7, 15 (Eng.)



2
The Corporation as a Legally Created
Site of Irresponsibility
Harry Glasbeek

The Argument

The recent Enron-type scandals were portrayed as assaults by venal corporate
officials and their ethically challenged professional advisors on the legitimacy
of the Anglo-American corporation and, therefore, as attacks on everything
that is to be treasured. They were depicted as a form of terrorism by evil-doers
who hate decency and achievement. The overblown analogy came easily to
“spin doctors.” The 9/11 assaults had destroyed the towers that symbolized the
interconnection between the American way of life and the corporation. George
W. Bush embraced this imagery when he signed the remedial Sarbanes-Oxley
Act into law:

During the past year the American economy has faced several sudden challenges and
proven its great resiliency. Terrorists attacked the center and symbol of our prosper-
ity. . . . And now corporate corruption has struck at investor confidence, offending the
conscience of our nation. Yet, in the aftermath of September the 11th, we refuse to
allow fear to undermine our economy. And we will not allow fraud to undermine it
either. . . . [T]he law says to honest corporate leaders: your integrity will be recognized
and rewarded, because the shadow of suspicion will be lifted from good companies
that respect the rules.”1

Despite the rhetoric, however, the steps taken did not amount to an attempt at
regime change. Rather, the focus was to reassure the public that, as bad apples
would be taken out of the barrel, it would be safer than ever to invest in pri-
vate corporations and that this would help to provide ever-increasing economic
welfare.

For the moment, it appears that this response has worked. The worst is over.
The sharp edge of this, the latest of the recurrent legitimacy crises for Anglo-
American corporations, has been blunted. Shareholders are still investing in
the equity markets and there are no calls for a radical revamping, let alone an
abandonment, of the corporate form. Indeed, at the time ofwriting, the corporate
elites and their professional servants are calling for a dilution of the Sarbanes-
Oxley Act. Its reforms, structurally unchallenging as they were, are portrayed
as imposing too many costs on the corporate sectors which, once again, are
posited as generally virtuous and benign.2

248
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The resilience of the corporation is great. After all, the eye-catching En-
ron/Worldcom/Adelphia, etc. saga, has been followed by a daily parade of
familiar-looking wrongdoings (at, for example, Fannie Mae, HealthSouth,
Merck, AIG, Bristol-Myers, Nortel, General Re, Krispy Kreme, KPMG, New
York Stock Exchange/Grasso). There is a long tradition of corporate excesses
and abuses. Occasionally, they accumulate into a large cluster of ugliness and
give rise to public outrage. Then policy-makers come in, adjust the sleeve of
the emperor, and soon all goes on as before. This paper addresses questions and
issues that arise from this sorry cycle of deviance–regulation–deviance.

The Anglo-American publicly traded corporation bestrides our political
economy as a colossus. It is a center of economic and political power. Its
exercise of that power needs to be seen as legitimate, lest overt coercion be
used to enable it to attain its goals. The question that arises is, Why does the
modern corporation, which has been mistrusted since its emergence as a dom-
inant form of enterprise (Smith, Arnold, Hurst, Horowitz, Dahl), repeatedly
engage in potentially self-destructive activities? The answer proffered is that it
cannot help it. It is legally built that way. The argument is as follows:

1. The corporation is the principal legal device deployed to achieve capitalism’s
goals; the attainment of those objectives is the corporation’s primary purpose.

2. The goals of contemporary capitalism may be summarized to be the private
accumulation of socially produced wealth by means of competition. It en-
visages an unequal division of wealth in which a relatively few individuals
control most of the wealth in the economy. In the competitive economic
situations fostered, individual owners of wealth use their disproportionate
economic clout to pit non-wealth-owners against each other and against their
physical environment as they struggle to get the opportunity to produce and,
thereby get a share of the pie that is primarily consumed by commanding
owners ofwealth. The nature of the exercisemeans that it is driven by avarice,
fear, and luck and promotes the perpetuation of inequality in favor of those
in the best position to take advantage. This is not an easy political “sell.”

3. In mature capitalism, much of this philosophically and ethically troubling
economic activity is engaged in bymeans of the corporation. The corporation
is not only designed to facilitate the wealth-owners’ agenda by making it
mechanically easier to generate wealth and to accumulate it, but its legal
trappings help hide the essential brutality and indifference to the plight of
others that characterize these profit-maximizing activities. A good deal of
intellectual and ideological massaging is needed to maintain the standing
of the corporation, a pivotal economic actor, as an acceptable legal/political
institution.

4. We do not proclaim ourselves to be a capitalist political economy but, rather,
a liberal market capitalist democracy. The emphasis in conventional public
discourse is on the concepts “liberal,” “market”, and “democracy” found in
that phrase. Only since the fall of the Soviet Union has the word “capitalist”
come to be used commonly in our political conversations. Its hard-to-sell
characteristics now are less threatening to its hegemony. Law continues to
describe itself as liberal law, dedicated to the maintenance of liberal values.
These values posit the equal sovereignty of all individuals and eschew the
notion of coercion of any kind. That our liberal legal regime purports to
pursue these values is amply demonstrated by our repeated claims to adhere
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to the rule of law, that is, to fair processes and neutral applications of the law
by neutral adjudicators who treat all individuals as equals before, according
to, and under the law. We continuously assert that to safeguard the autonomy
of individuals the coercive powers necessarily bestowed on the State must
be kept in check by watchful politicians, judges, and constitutional bills of
rights.

5. But law is not just liberal law. Just as in a feudal political economy law re-
jected any notion that individuals were created equal, or just as, in a socialist
polity, law would/should abide by basic socialist values—for example, that
those who have abilities should provide for the needs of those that do not—in
a capitalist political economy, our political economy, law strives to satisfy
capitalism’s needs. Its primary need is to allow individuals to accumulate
socially produced wealth. This need may, indeed is likely to, demand the use
of anti-liberal practices, of coercion and exploitation by the powerful of the
powerless. It becomes important for law to mask that fact. This is important
both to legal institutions that justify themselves on the basis that they ad-
vance liberalism and the equality of all and to the hegemony of capitalism. It
becomes the task of law to hold out to the world that it pursues liberal demo-
cratic goals while it quietly promotes the private accumulation of socially
produced wealth. In part, law does this by pretending that, when it creates
a corporation, it is merely facilitating economic activities that dovetail with
the ideological consensus, with liberal market principles. That is, law em-
phasizes its facilitative and ideological functions to hide the structural role
it plays in the creation of the conditions necessary to capitalist relations of
production. The maintenance of the structures that ensure the viability of
capitalist relations of production is portrayed as a normal by-product of its
facilitative/instrumental interventions, i.e., an unintended, not a legally engi-
neered, result. This genie cannot be kept in the bottle. Corporate shenanigans
cause it to pop out from time to time. This is so because the corporation is
more than a piece of facilitative machinery established to support a liberal
market economy. Primarily, it is meant to be a capitalist device. Given law’s
tightrope-walker’s task of having to advance, simultaneously, the needs of
both a mediated liberal market and of unvarnished capitalism, its chief vehi-
cle, the corporation, has had the tension between the liberal market and raw
capitalism built into its architecture.

6. In order to allow capitalists to pursue their goals, corporate law has given
powers and incentives to wealth-owners that enable and invite them to avoid
the restraints that liberal doctrines impose on citizens outside the corporate
setting. This generates legitimacy difficulties in all sorts of circumstances,
but they are most likely to get political attention when it is wealth-owners
themselves who complain about other wealth-owners’ use of the potential
for coercion, exploitation, and abuse that inheres in the corporate form.
These episodes are frequent because, while capitalist relations of production
can be described as a system, its protagonists, capitalists, are anarchic. By
definition, they look after their interests, not the system’s. If an institution or
process can be exploited to advantage, as the legally createdAnglo-American
corporation can be, it will be. This is tolerable to wealth-owners when it is
not their class that is victimized, but not when—as in the Enron scandals—it
is they who are plundered by those among them who have used the elasiticity
of the corporate form in an unexpected manner.
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The Legal Architecture of the Corporation I—Romance
and Reality

For a long time, the notion that investors should have an unalloyed right to
combine their wealth to garner more wealth by the registration of their busi-
ness venture as a corporation was anathema to leading political thinkers. They
believed that the ensuing concentration of perpetually accumulating wealth in
private hands was a threat to the liberal democratic institutions they favored. It
was seen as a potential source of abuse.3 A much-cited passage from a judg-
ment by Justice Brandeis, writing in dissent, captures the depth of this early
angst:

Although the value of this instrumentality in commerce and industry was fully recog-
nized, incorporation for business was commonly denied long after it had been freely
granted for religious, educational and charitable purposes. It was denied because of
fear. Fear of encroachment upon the liberties and opportunities of the individual. Fear
of the subjugation of labor to capital. Fear of monopoly. Fear that the absorption of
capital by corporations, and their perpetual life, might bring evils.4

While the argument in this paper is that these fears were, and remain, well-
founded, they are no longer permitted to stand in the way of corporate dom-
inance. Today, incorporation by a simple act of registration is treated as a
birthright in Anglo-American jurisdictions.

Any number of persons (indeed, a lone individual) may form a corporation
by submitting the appropriate form and fee to a state-appointed bureaucrat. The
firm should not have any overt criminal purposes, nor should its submitted name
allow it to be confused with an existing business. There is no requirement to
declare that the corporation will have a defined business goal, nor that it will
have a certain amount of capital. Once the request for registration is accepted, a
corporation comes into existence. It is to be a person with all the legal capacities
of a human being. It is, therefore, a person distinct from all other persons in our
polity, including its founders. They, in turn, because they may have invested
some of their wealth in this creature in order to have it generate more wealth for
them, are deemed to have a special relationship with it, one that is different from
that which other suppliers of wealth, such as creditors or workers, have with
the corporation. They are given a certificate that evidences their share of the
contribution of capital made to the corporation. They are shareholders. Their
certificate entitles them to the appropriate fraction of future income yielded
by the corporation’s profit-seeking uses of the contributed capitals. The con-
tributed capitals became the property of the corporation upon the instant of
its birth, upon registration. To ensure that the corporation engages in effective
profit-maximizing activities, the shareholders are given the right to appoint an
oversight board, a board of directors, whose legal duty it is to set appropriate
policies. The directors are to appoint and monitor executives who are to imple-
ment these policies. Shareholders can dismiss directors who disappoint them
and, in some defined circumstances, are entitled to submit policy proposals to
their boards of directors.

Manifestly, this is legal machinery that has gone out of its way to facilitate
the establishment of corporations. The instrumental convenience of the form
has come to be seen as trumping the potential for abuse that so worried earlier
policy-makers and commentators despite daily, often vivid, reminders—from
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the Enrons, the AIGs, WorldComs, to the asbestos producers, the Bhopals,
Exxon-Valdezes, LoveCanals, Dalkin Shields,Mercks—that the fears harbored
by Justice Brandeis and his predecessors about the inherent dangers of the
corporate form have relevance today. There are no serious suggestions that the
utility of the corporation is to be questioned. In part, this is so because it iswidely
believed that the massive output of wealth achieved by means of the corporate
business form cannot be matched by other forms of enterprise, certainly not
by a return to greater reliance on sole ownership or small-scale enterprise.
That is, the end results provide a reason for living with the publicly-traded
corporation.5 But, as this grounding of legitimacy is empirically contestable
(Greenfield, 2005), the position of the corporation would be far less secure
than it actually is if it were its only justification for existence: the ends might
not be seen to justify the means, especially as some of the means employed to
achieve these ends are notoriously odious. More, then, is needed to explain the
corporation’s apparent stranglehold on our faith in its virtue.

Political and economic support for the corporation’s legitimacy is found in
its legal design, the design that purports to facilitate the workings of a business
form that dovetails with law’s liberal market precepts. Let us return to the legal
architecture of the corporation.

Romance

For legal purposes, the corporation is an individual, that is, it has the legal—if
not the sentient—characteristics and attributes of any human being. The sig-
nificance of this construction is that it has those characteristics and attributes
that make it a political unit that is compatible with our notions of liberalism.
Consequently, it is bestowed a political standing, one that enhances its legiti-
macy in our polity. This is reflected in the legal treatment it gets. It is not that
which might be accorded a menacing institution, that is, the law does not start
off by limiting the political rights of a corporation because its potential power
is dangerous to our social relations. On the contrary, the corporation is, like you
and I, put in a legal position to ask for protections and safeguards to ward off the
potentially coercive power of the State. Like human beings, it may challenge
the State’s attempts to tell the corporation how to deploy its private property.
Its arguments to have regulations invalidated or curbed have the resonance of
all such arguments made by sovereign individuals in a liberal political system
where the individual is king. The corporation has been allowed to claim due
process, free speech rights, and the like, and it has done so to telling effect
(Glasbeek, 2002).6 While the corporation does not always succeed, it is the
assumed legal justification for its claims that enhances its standing as a legiti-
mate political unit in our liberal polity. Every time that a corporation plausibly
exercises its claim to political rights accorded to human beings, it reinforces its
political standing, it adds to the credibility of its proponents’ contention that
it is to be treated as a citizen, a valued member of civil society, not a danger
to it.

In an analogous way, the legal characterization of this non-human person as a
distinct property-owning individual gives it the appearance of being the equiv-
alent of the individual self-seeking economic actor made famous by Adam
Smith as the cornerstone of his idealized market model. The legal design
of the corporation presents it as the equivalent of “the butcher, the brewer,
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or the baker,” from whose egoistic, anarchic activities all of us can expect
our dinner. The market was proffered by Adam Smith, and is advocated by
his legion of contemporary followers, as a machine that leads to an efficient
use of resources and talents if it is not fettered, corrupted by collusion, or
spoiled by imperfect information and communication. Participants in the mar-
ket are, therefore, unconscious, but effective, servants of the public weal. The
legal design of the corporation presents it as just another market actor, an-
other individual contributor to the public good. Obviously, this starting posi-
tion does a lot to offset suggestions that the corporation is inimical to social
welfare.

The ensuing enhancement of the corporation’s legitimacy is given further
impact by the fact that, in a liberal polity, the market machinery is not only
seductive because of the economic benefits it promises, but also because of
its political appeal. Liberal law’s focus on the promotion of the sovereignty of
the political individual dovetails with the tenets of the idealized market model.
This model, like liberalism, emphasizes the centrality of the autonomy of all
individuals to choose what to think, how to act, how to make the most of
themselves. Not only is this economically efficient but, if all of us determine
for ourselves what to do with our resources and talents in a competitive market
setting, all of us, as individuals, will be making choices about what we want
to do, make, purchase, exchange, etc. There will be little need for a planner,
a coordinating authority, to tell us what to ask for, what to produce, how our
resources and talents should be used, how the outcomes of our individual efforts
should be allocated. In short, therewill be little reason to have political decisions
made on our behalf by others, by government. This makes economic market
actors virtuous political actors in a liberal political regime.7 A legal architecture
that gives corporations an a priori standing as market actors gives corporations
both economic and political legitimacy.

There is at least one other way in which the legal design of the corpora-
tion, in combination with the history of its economic development, supports the
social and political legitimacy of this essentially capitalist device. It has been
noted that, when investors determine to conduct their business by means of a
corporation, they make a contribution of capital which, upon the registration
of that business as a legal person, becomes the property of that new person,
of the corporation. But, to call it a person does not actually make it one in
the ordinary sense of that word; it is a legal description, not a biological one.
It has no physical capacities, no intellect of its own: hence, the appointment
of a board of directors and, in due course, a set of managers to execute this
board’s policies. In large, publicly traded corporations where many (hundreds,
thousands, sometimes millions) of people come to be shareholders; this leads
to the much-discussed separation between owners of capital and a management
that controls that capital. This phenomenon is a source of anxiety for those
who want to characterize the corporation as a market actor. After all, in Adam
Smith’s ideal world, the butcher, brewer, and baker both contributed the capi-
tal and decided how to deploy it. They could be counted on to be as efficient
as their capacities permitted because they would reap all the rewards as own-
ers/controllers of the invested resources and bear all the costs of thematerialized
risks their efforts produced. A separation of ownership of property from con-
trol over that property would lead to inefficiencies. This caused Adam Smith to
be caustic about the utility of joint stock companies (whether incorporated or
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not), that is, of large businesses in which managers, not owners, made decisions
about the uses of capital.8

This issue, the potential inefficiency of the large, widely held, corporation as
a market actor, remains a central problematic preoccupying corporate scholar-
ship. It was revived by the Berle and Means findings published in 1932. The
issue will be revisited briefly in the next section. For the moment, however, the
point is that, while the notion of ownership without control and control without
ownership vexes many corporate cheerleaders, it also serves, in a rather unex-
pected manner, to boost the legitimacy of profit-maximization by means of the
corporate vehicle.

As noted, capitalism involves the private accumulation of socially produced
wealth. There is a taking; it is sought to make it acceptable by arguing that
non-wealth-owners voluntarily agree to this taking, trying to make it appear
to be the outcome of a fair exchange. This is not an easy position to maintain
and the objective circumstance that there is a private accumulation of socially
produced wealth obstinately continues to provide a basis for the argument that
there is a basic conflict, a class conflict, between employers and workers, one
that subjugates the rights and privileges of workers to those of employers, a
subjugation that negates the tenets of a liberal political economy. When the
owner of the invested capital also is the one who directly and daily controls
its deployment, that is, when it is the butcher, brewer or baker who reaps the
profits from what his workers produce, the subjugation, the class relations, tend
to be readily visible. The existence of a pitched struggle between adversarial
classes becomes less visible when the investors of capital in a specific firm
are numerous and largely unknown to the workers directed by the investors’
managerial cadres. The ownership of the property invested in the corporation
becomes a legal fiction as shareholders are not effective owners, and the ef-
fective, deploying managers are not actual owners.9 That is, the separation of
ownership and control has an implicit meaning other than the one that worries
market proponents so much. It provides fodder for an argument that the advent
of the corporation has done away with the exploitation of non-property-owning
workers by their property-owning employers. Indeed, this argument was—and
still is—made by many corporate and labor relations theorists, who contend
that the corporation is run by managers who are not extracting surplus value
that is socially produced for the benefit of private accumulators but, rather,
are professionals charged with the efficient deployment of socialized capital.10

Hence, they may (and some would argue, should) eschew the maximization of
profits on behalf of the capitalists who have invested equity capital in the corpo-
ration. They may (and, perhaps, should) take other investors and stakeholders’
interests into account as they deploy the collectivized capitals entrusted to
them.11

In short, there is suggestion that, once a large publicly traded corporation
is an employer, the tension between private accumulation and socially gener-
ated wealth disappears. Any superior-inferior nexus of employment relations
that remains is attributable to bureaucratic/managerial efficiency requirements
rather than to antagonistic class relations reflecting the clash between owners
of property, i.e., financial capital, on the one hand, and sellers of labor power,
i.e., non-property owners, on the other. The legal design, then, when used to
establish widely held corporations, allows for a different portrayal of giant cor-
porations than the one proffered by Louis Brandeis and his fellow skeptics. Far
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from being a threat to our values and beliefs it may be presented as a progressive
instrument in the advancement of liberalism.

In sum, the corporation is given great leeway because it produces the goods
(in the sense of a lot of wealth) and, despite the recurrences of scandalizing
behavior, the means that it uses to create wealth are adorned with legitimating
features. In facilitating the formation of corporations, law has made the vehicle
into one that, on its face, could, and should, act as sovereign individuals are
expected to. But, the fly in the ointment is that this is not all that law does when
it creates corporations.

Reality

Instrumentally, law creates an individual when it approves the registration of
a corporation. It is this that permits the corporation to be cast as a potentially
appropriate participant in an idealized market economy. But, the ideal market
(contrast capitalism) is one in which no one individual is in a position to dic-
tate prices or demands to any other individual. Individuals must rely on their
own resources and talents and compete with all others who are doing the same.
The market is to be free from coercion. By definition, collusion by individuals
to gain competitive advantage is not to be tolerated. This is why, economi-
cally, we have antitrust legislation. This is why, politically, we hate collectives
and combinations. It is these starting points that furnish law with the justifi-
cation to restrict workers who want to form trade unions. Their purpose is to
restrain competition,12 a clear “no-no” in a market economy. This is why, after
decades of struggle, trade unionism continually needs to fight for its political
legitimacy.

Here is a difficulty. The corporation generates more wealth than individual
discrete market investors might precisely because it has combined their wealth
and brought them under a coordinating managerial team. Legally characterized
as an individual, functionally the corporation is designed (by law) to be a collec-
tive of capitals and resources. This furthers the goal of capitalist accumulation
of wealth but appears to undermine the approved means of wealth production in
a liberal market society. Despite the technical appearance and popular portrayal
of the corporation as a bunch of coordinating individuals, law has created an
institution that, structurally, has potentially coercive powers. Theoretically, this
is a threat to the supposed overall goals of liberal law and the idealized market
model. But it is not just a theoretical problem. When the logic of promoting the
collectivization of many capitals reaches its natural zenith, the legal corporate
vehicle actually operates to distort the market as a whole.

The structured-in, but not necessarily activated, coercive power of the corpo-
rate aggregation of discrete capitals and human talents menace liberal market
principles most when corporations have come to occupy a dominant position
in a market because of their size. Their size then vastly exceeds that which iso-
lated individuals could match because of their capacity to gather lots of discrete
contributions and to have them function as one mass of collectivized capital. It
is then that the fears harbored by Brandeis and his predecessors clearly show
themselves as having been, and continuing to be, warranted.

Oligopolistic and monopolistic, that is, anticompetitive, practices dominate
our economies despite public rhetoric about the benefits of fierce competition
between a myriad of small firms.13 Huge corporate enterprises dictate terms



256 Harry Glasbeek

of trade to suppliers and workers. To take an admittedly extreme example—
but one that illustrates the general situation—consider the case of Wal-Mart.
Its success in capturing the lion’s share of retail marketing means that smaller
businesses compete fiercely to be allowed to supply it. In a sense, then, the large
collectives enhance competition among the smaller fry. But, that competition
is not easily described as autonomous activity. The suppliers are forced to deal
with a particular person (Wal-Mart) and prices are set by Wal-Mart. In turn,
the supplying corporations coerce whomsoever they can to meet Wal-Mart’s
demands, often workers in parlous circumstances in poorer countries. Their
market activities are only notionally free. Fishman’s study of Wal-Mart led him
to conclude that “[t]he giant retailer’s low prices often come with a high cost.
Wal-Mart’s relentless pressure can crush the companies it does business with
and force them to send jobs overseas. Are we shopping our way straight to the
unemployment line?”14

While large corporations may compete with each other for market share
by waging advertising wars and the like, the clout of their critical mass of
collectivized capital may lead to oppressions elsewhere. Or, to put it more
politically: the legal architecture of the corporation promotes the functional
collectivization of capitals. Not only is this collectivization abhorrent to market
ideology in principle, but in large aggregations, private accumulators, instead
of being islolated actors without power over the behavior of others, are put
into a position, by law, to structure the markets in which these others must
operate. They are empowered to do what liberal market proponents say elected
governments should be inhibited from doing. From this perspective—one that
underpins much publicly expressed unease with the so-called big business or
the “corporate agenda”—the legally created corporation looms as a menace to
liberal institutions (Deetz, Nadel).

This position is countered by very influential conservative scholars. Their
technique is to argue that, whether an incorporated business is large or small,
incorporation never creates an organization that transcends the rights and re-
sponsibilities of the individuals who set up the firm. The law and economics
school is acknowledged to be the dominant provider of this kind of justifica-
tory theoretical framework.15 It contends that the corporate person is a mere
convenience. The reality is that a number of individuals have decided to maxi-
mize their opportunities by collaborating with each other. They are contractu-
ally bound to each other; superficial judgments to the contrary notwithstand-
ing, there is no collective, no combination, just a bunch of contracts between
sovereign individuals using a legal facility. This line of argument furnishes a
host of plausible ripostes to those who would cast doubt on the legitimacy of
the corporation.

It posits that shareholders, despite the legal formal legal transformation of
the corporation into a property owner, remain the real owners of the invested
capital. This characterization of corporate ownership as a facilitating conve-
nience rather than as a concrete change sideswipes those who would argue that
claims for favored treatment of shareholders ought to be rejected. Similarly, this
approach relieves the anxiety caused by the alleged separation between control
and ownership. Under the law and economics umbrella, investors of capital are
owners who have delegated control, not given it up. If there are glitches be-
cause the contract terms between the shareholders/owners and their managerial
delegates are not detailed enough or because they are too difficult to police,



Chapter 2 The Corporation as a Legally Created Site of Irresponsibility 257

judicial and statutory interventions imposing duties on the delegatees/agents to
overcome these contractual imperfections may be warranted. From this vantage
point, the troubling theoretical questions raised by the ownership without con-
trol and control without ownership phenomenon is transmuted into a series of
technical problems, problems that are not sufficiently fundamental to under-
mine the legitimacy of the corporation as an efficient business form in a market
economy. And, directly pertinent to the contention that the collectivization of
capitals should not be an economic or political concern, the premise that a
corporation is a convenient way to deal with a bunch of individual contracts be-
tween politically sovereign market actors means that the use of the corporation
does not signal that there has been any erosion of the idealized liberal market
model.

This is not the place to engage with this elegant line of justification of the
corporation as an appropriate institution in a market economy, although there
are many salient critiques of it.16 But, even if it is granted some credibility,
the contract-nexus theorization does not do away with some elemental facts.
The large, widely held corporation does distort the operation of suppliers’ and
labor markets and does have an unwanted impact on the workings of liberal
electoral democratic institutions. A wealthy business person or a large unin-
corporated business firm might well have great market leverage but nowhere
near as much as the huge corporations that dot the contemporary scene. On
the economic front, their size and power are unmatchable by other business
forms for which the bringing together of so many investors has not been made
as legally easy and, as we are about to see, so legally enticing. And, politically,
while individual wealth-owners also can be very effective in having their goals
cared for by elected politicians by funding their causes and campaigns and
by their ultimate threat to withhold investment, none of those electorally dis-
turbing strategies are as easily implemented by rich individuals as they are by
large corporations. Once incorporated, the impact of the threat of de-investment
is greater because the amounts that might be withheld are larger. More, it is
politically easier to make the threat and to lobby. Individuals buried inside a
corporation do not have to reveal their selfish and crass interests; corporate
controllers of the capitals amassed in these corporations can be used to adver-
tise ideas that serve the investors’ avaricious interests, push for certain policies
to frame politics so as to better suit their narrow needs, often via think-tanks
and learned institutions that corporations fund for these purposes and that os-
tensibly speak for the public’s welfare; and, via their corporations, the hidden
investors can offer employment opportunities to policymakers, rendering them
more receptive to entreaties to be kind to wealth-owners. All this can be done
without the links between specific favor-seeking wealth-owners and particular
politicians and policymakers becoming explicit. Equally important, as a matter
of perception, it is more effective for wealth-owners inside corporations to cow
elected officials by corporate threats of non-investment, as the decision-making
can be presented to the world as a bureaucratic one impelled by market forces
operating on an impersonal, apolitical institution. The wealth-owners, who hide
behind this veil of technocracy, do not have to go public as they would have
to do if they directly sought hand-outs for themselves; they do not have to
reveal themselves as unpatriotic as they would have to do if they personally
menaced the government with the threat of taking their capital to a foreign
country.
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In the words of Lewis Lapham (1996), there are now two governments,
namely, a provisional government constituted by those institutions that formally
govern us and that we subject to the rule of law, rather than the rule of men;
and the permanent government, comprising the Fortune 500 corporations, their
lobbyists, the media, the advertisers, and the financial and legal advisers they
own or command. The provisional government is, says Lapham, expected to live
“within the cage of high-minded principle,” while many matters of substance,
notionally subject to liberal democratic decision-making, are decided by the
so-called permanent government because it generates the wealth on which the
provisional government depends for its legitimacy. This permanent government
is ruled by the rich, by “men,” not by law.17 Ironically, it is two other features of
corporate law that make this rule by men peculiarly inimical to the legitimating
liberal market model.

In return for agreeing to combine their personal capital with that of other
investors in a corporation whose management is to coordinate the optimal de-
ployment of the combined capitals, the shareholders are promised not only a
right to a share of any future profits and the right to appoint directors and vote
on significant issues, but they are also blessed with limited fiscal liability. That
is, they cannot be asked for more money than they already have invested. They
cannot be made to contribute to any debts or obligations owed by the corpora-
tion as a consequence of its pursuit of profits on behalf of these shareholders.
All they ever have at risk is the amount they invested in the corporation when
they bought the shares. That is, unlike the butcher, brewer, or baker, their other
personal wealth cannot be subjected to these debts and obligations incurred
when trying to maximize the return on their investment.

There are good arguments to justify this arresting departure from the market
model. Like the arguments made in support of the corporation because of its
capacity to generate economic welfare, they are based on the notion that the
apparently aberrant grant of limited liability leads to efficiency in terms of
wealth creation. Limited liability allows investors to spread their capital over a
large number of risk-taking enterprises, rather than a few relatively less risky
ones to which they would restrict themselves if their personal wealth was at
risk in each enterprise. Further, in the absence of limited liability, the less
well-off investors might invest in higher-risk firms than would investors with a
great deal of personal wealth on which creditors might call. Wealthier investors
would have a different sense of what a corporation’s shares should be worth
than would their less well-off cohorts. This would make for very unstable stock
markets.18 Such arguments to legitimate the departures from liberal and market
tenets that limited liability entails are based on the notion that the ends justify
the unacceptable means.

Limited liability for shareholders ought to be anathema to a political econ-
omy adhering to individual initiative and responsibility. The abdication from
principle that limited liability represents is exacerbated when the benefiting
investors have put their capital into either a very large, publicly traded corpora-
tion or a very small corporation whose shares are not to be bought and sold. In
the first situation they can sell their shares, side-stepping any further impacts
of risks created by the corporation in the past or future. This draws attention
to what should be—to contract-based analysts—another problem generated by
the legal design of the modern corporation: the relations between shareholders
is based solely on their monetary ties. They have no personal relations.
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Once again, the conservative scholars of the law and economics persuasion
have to attempt a rescue, lest the legally devised corporation comes to be seen
as a perverter of the market arrangements that they claim leads to an efficient
economyand a free polity. They persist in their far-fetched claim that, despite the
impersonality of relationships between the owners of investing capitals, they
are contractually connected. More, they argue that limited liability for these
sovereign contractors does not present a dilemma because it is only an illusory
avoidance of market responsibility. After all, the corporation does not have the
luxury of limited liability. It is fully responsible for the debts and obligations
it incurs, just as any ideal market participant is meant to be.19 Ireland has
definitively and sharply noted the incoherence of this argument, coming as it
does from those who insist that the corporate form is a mere convenience, that
the real market actors are the investors and the other marketeers with whom
they contract.

The strained nature of the law and economics justification of limited liability
is further demonstrated by the difficulties this school has when the corporation
is the vehicle for a small business with little capital. Then the argument that
limited liability for shareholders is fine because the corporation bears the full
risk is manifestly hollow. All too often, creditors and injured people will be left
with a useless remedy against an impecunious corporate person. The combined
operation of the separate personality and limited liability doctrines will let
readily visible risk-creators off the hook for harms inflicted by their barely
hidden selves.20 This creates a cornucopia for lawyers and law teachers as
they analyze the jurisprudence that has evolved as courts are asked to ignore
the corporate person altogether in these situations. The result, of course, is
incoherence and, worse, a questioning of the wisdom of the separate personality
and limited liability doctrines. The operation of these doctrines in these small
business settings not only brings the judiciary into disrepute, but also the claim
that the corporate institution can be made consonant with a liberal market
model.

To counter this questioning, the more thoughtful law and economics scholars
have suggested that limited liability ought not to be available to investors in
very small corporations or, more logically, in situations where the plaintiffs are
involuntary creditors, such as workers in respect of a bankruptcy or victims
of a tort committed by the corporation.21 While such refinements would go
some way to offset the delegitimizing aspects of limited liability for supposedly
sovereign actors, they have not been given legal life, most likely because, once
legislators embarked on this slippery slope, it would be harder and harder to
maintain separate personality (with its property-owning and individualizing
characteristics) and limited liability as the universal, founding principles of the
corporation. In short, despite stout defenses in academic journals and books
and despite some suggestions for amendments that would allow us to keep the
corporate baby while purifying its bath water, limited liability remains available
to investors in all types of corporations; it remains embedded as an anti-liberal,
anti-market feature of the modern corporation. Its toxic effect is made more
disagreeable by another feature of the legal design of the corporation.

As seen earlier, the law and economics scholars and their corporate allies
insist that shareholders are the true owners of the corporate business and that
they remain in control as principals who can discipline their agents. Yet, when
a corporation, in its efforts to maximize profits on behalf of its shareholders,
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engages in violations of law, it will be held responsible, it may be punished. The
investors will not be. There are a number of explanations for this, all of them
discomfiting for the law and economics school. First, the legal irresponsibility
of shareholders could be justified on the basis that, legally, their invested capital
has become the property of the corporation, despite the right they have to share
in the residue of the corporation’s capital after it has been wound up and all of
its debts paid. This reasoning fits with the law as written and with the concept
of the corporation as a sovereign person distinct from its investors and every
one else.22 It does not dovetail with the reasoning of those who contend that the
corporation does not distort the market schema because it is a mere convenience
used by individual, responsible marketeers who have invested property they
continue to own.

Another possible justification for the shareholders’ immunity in respect of
legal infractions committed as the corporation seeks profits on their behalf is
that they are not in control of the corporation and its managers. Again, while,
functionally, this is true of many of the shareholders, this line of argument is
destructive of the one that maintains that the owners of the firm are in control,
that they have—for efficiency reasons—assigned the task of implementing their
wishes to agents whom they can control. The resulting erosion of legitimacy
is palpable. To hold a corporation criminally responsible for, say, a wrongful
killing in the workplace or for the injuries caused by products designed with
a reckless indifference to the safety of consumers, while no flesh and blood
human being who profited from these outrages is held to account, offends a
public taught that serious departures from well-known standards of care should
lead to personal sanctions.

Note here that the problem is aggaravated by the fact that corporations are
rarely sanctioned criminally. It is hard to hold the bloodless corporation crim-
inally responsible.23 It is conceptually difficult: it has no mind to which the
criminal intent can be attributed; it has no physical capacity to act on the in-
tent. Its thoughts and conduct are those of human beings. It is necessary to
find someone whose thoughts and acts can be said to be those of the corpo-
ration. Jurisprudence varies across jurisdictions but, for the most part, it is
only those who can be said to occupy positions of significance in the corpo-
ration, its guiding mind and will, whose conduct will be held to be that of the
corporation.24 In those jurisdictions where such a person or persons must be
found to have acted with the appropriate criminal state of mind before the cor-
poration can be held criminally liable, another delegitimizing problem arises.
When that person acts as the guiding mind and will, s/he will be acting as the
corporation, rather than as a sovereign individual choosing conduct for her/his
own reasons. That is, these corporate actors should, as shareholders are able
to do, be able to claim personal legal immunity because the wrongful conduct
was the corporation’s, not theirs. This leaves no one but the corporation, a
creature of law without any sentient attributes, to punish. Law and economic
scholars argue that this is sufficient because the investing public and the po-
tential managerial pool of labor will use their bargaining leverage to discipline
corporations that attract liabilities of this kind. They will not want to invest
in corporations that may face costly sanctions because of their management’s
conduct and/or that have had their reputation besmirched.25 But, this reasoning
does little to assuage the outrage of the public that witnesses the commission
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of many wrongs and harms with no one human being held responsible. In
recent times, therefore, over the shrill objection of law and economic schol-
ars, senior officials have had positive duties imposed on them and when their
corporations breach those duties, machinery is set in motion that may lead to
their punishment for these corporate infractions. The need for policy-makers
to resort to this kind of stratagem is evidence of the legitimacy problems cre-
ated by the twin attributes of limited liability and total legal immunity for
shareholders.26

In sum, corporate law, infused by liberalmarket principles as it must be and as
the first section showed it is, nonetheless reveals that the corporation is not just
another way for individuals to participate in liberal market practices. It is man-
ifest that the brute capitalist agenda, viz., the private accumulation of socially
produced wealth, is central to the design of the corporation. Unsurprisingly,
this inherent tension leads to deviance.

The Legal Architecture of the Corporation II—Incentives
and Deviance

The law and economics scholars’ contentions are logically problematic and
historically threadbare. Yet, they rule the roost because their arguments to the
effect that corporations are a legitimate convenience for competitive property-
owning and controlling market actors are reflected in actual practices. The
investing classes benefit from their arguments that justify their corporate law
privileges and, in turn, the investors’ success with legislators and policy-makers
boosts the law and economics school’s prestige. Whatever may have been the
situation in the past, in the last twenty-five years or so, certainly in the United
States, the United Kingdom, Australia, and Canada, it has been conventional
wisdom that corporations should be, and are, run for their “real owners,” for
the shareholders. In the United States this is so clear that it was the unabashed
rationale for the enactment of the Sarbanes-Oxley legislation. Elsewhere, a
slew of government reports, recommendations, and studies has adopted this
perspective (Hampel Committee, Cadbury Committee, Company Law Review
Steering Committee, TSE, Committee on Corporate Governance), as have a
plethora of academic assessments.27 Echoing the observations about the end of
class politics by Bell in the immediate aftermath of World War II and the end
of history by Fukuyama after the fall of the Soviet, leading law and economic
scholars have announced the end of history for corporate law: shareholder
primacy can no longer be denied; stakeholder politics are not only passé, but´
have become irrelevant; moreover, the rest of the world will have no option
but to follow the Anglo-American lead and promote the cause of corporate
shareholders in order to create economic welfare.28

These to-be-privileged shareholders can make money in two ways. First, if
they remain invested in a corporation that does well over the long haul, they will
profit from its success as a productive entity. But the fact that the corporation is
indifferent about who furnishes the capital, provided it is retainable by the cor-
poration, means that relatively few shareholders are expected to remain invested
for the long haul. After all, shareholders also can make money by buying and
selling shares. The share has become property in its own right, tradeable like
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any other commodity.29 To be sure, the value of shares is tied to the competitive
success of the corporation, but only in the loosest way (Stout). Famously, and
somewhat acerbically, John Maynard Keynes (1936) characterized the stock
market (that he played so successfully) as no more scientific than a beauty con-
test. He suggested that the price of a share had only the vaguest relationship to its
value calculated with respect to the flow of future corporate profits. At any one
time, the price of a share is a guess as to the future, a guess heavily influenced
by a barrage of scientific and quasi-scientific reports, neutral and not-so-neutral
assessments, and gossip. The 1990s boom and subsequent bust in technology
stocks presents a poster case for the dysfunctionality of these information flows.
It was amusingly, butmost aptly, described byCassidy as “dot.con: TheGreatest
Story Ever Sold.” In addition, sentiments fanned by nationalism, fear, sporting
events, the latest electoral results or prospects, etc., all play a part in pricing
shares. It is a circumstance that invites speculation and fabrication.30

As shareholders are to be the major beneficiaries of corporate activities, they
will pressure corporate managers to give them what they want: more profits
and/or improved share values. As the shareholders have limited liability for
any of the fiscal risks incurred, risks further minimized by their ability to sell
their shares, and as they bear no legal responsibility for any aggressive profit-
chasing on their behalf that goes off the rails, they have no legal incentive
whatsoever to ensure that the managers behave decently. Indeed, they have a
negative incentive to disregard the well-being of others. Managers are rewarded
in terms of enhanced reputation and remuneration if they make shareholders
happy. They have positive incentives to push the legal and social envelopes as
far as they possibly can be pushed. The scales are tipped in favor of deviance
by the state of corporate law.

In terms of making the corporation a long-term success as a firm (something
that, in theory, ought to militate to improved share values), efforts to maximize
profits at any cost are easier to satisfy if the rules inhibiting aggressive market
activities can be minimized. Here the impact of the political clout of major
corporations comes into play. The ability to get government to regulate less,
to diminish the burden of environmental, consumer, and worker protection
schemes, allows more opportunities to make profits, even if it comes at the
expense of our natural environment and physical well-being. As noted, the
corporation’s inherent political capacity to push governments in this direction
springs from its creation as a functional collective. This potential has been given
greater bite in recent yearswith the advent of new technologies, the tearing down
of trade barriers, so-called globalized production and trade that make for more
competitive pressures, all intensifying the salience of an ideology and politics
that marginalizes government and privileges the unfettering of market forces.
Governments are to privatize as many of their operations as possible, because,
not being disciplined by the market, they are inefficient. This leaves more of
what once were essential tasks to the mercies of private corporations.

These developments have led to increased vulnerabilities for the masses.
Governments need to contain potential outbreaks of resistance and militance.
Unsurprisingly, as they deregulate on behalf of corporate capital, they become
more repressive in respect of the potential victims of corporate power. In her
review of the relevant studies, Laureen Snider (2001) has noted that, through-
out Western liberal democracies, “we have witnessed zero tolerance of the
transgressions of the least privileged people and maximum tolerance of crimes
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of the powerful.” And, inevitably, there are many harms inflicted (albeit not
always criminally) by the powerful.

It is in this context that many progressive people are urging that corporate
managers should be educated/pressured, in the first place, to abide by such laws
as do restrain corporate behavior and, in the second, to try to make positive
contributions to the general welfare, to be socially responsible. It is precisely
because they are finding it harder and harder to get government to fetter market
activities that they resort to private stick-and-carrot tactics, such as publiciz-
ing egregious corporate behavior, ethical investment, and economic boycotts.
This is not the place to engage with the pros and cons of these strategies.31

It is pertinent to note, however, that those who want to exercise control over
the large publicly traded corporations must do so by suasion. There are no
material/legal constructs to advance their perspective as to how corporations
ought to be run. On the other side, the architecture of the corporation gives
material and legal impetus to those who can benefit from antisocial corporate
conduct. It is because they are virtually invisible, run little fiscal risk, and are
legally immune that investors in corporations are content to have managers
engage in dubious activities. They are happy to put their monies in enterprises
that exploit people in other parts of the world or that use their economic and
political leverage to destroy environments such as, say, the Amazon, to make
U.S. shareholders wealthier; personally, they are not shamed when people are
burned to death when a car is rear-ended because, to yield more profits for
them, it was knowingly built to permit this to happen; they are not embarrassed
by having been enriched by having a manufacturer peddle a formula that it
knows will be harmful to babies when it is mixed with impure water, even
though mother milk’s would have fed those babies adequately. The list is long
and growing every day. On March 6, 2005, The New York Times reported that,
on Wall Street, tobacco remained a favored investment. In the previous five
years, the Standard & Poor Index had fallen 2.2%, while its tobacco component
grew by a staggering 26.4%. Despite the wide acceptance of the horrible conse-
quences of tobacco peddling, there are large numbers of hidden and protected
money chasers who do not see broken bodies and destroyed lives. All they see
is gold in the killing that will result from their managers’ deployment of their
assets.

The legal design of the corporation gives a seductively green light to share-
holders to have managers make money for them, only asking them to stay within
clearly legal norms. They respond positively to those negative legal incentives,
despite the brave attempts by social responsibility activists to have them think
about where they should put their monies. The architecture of corporate law
makes for an uneven contest between the greedy investing classes and the advo-
cates for a more socially responsible corporate sector. The corporation is legally
created as a site of irresponsibility. It is a crucible for deviant behavior. Share-
holders will reward the managers who bring home the bacon, that is, increased
profits and improved share prices, no matter how these are obtained.

Shareholders get angry, however, when they find that they have rewarded
managers who led them astray. Then the managers’ discretion to do as they
see fit with the corporation’s assets is fiercely questioned. Here the immedi-
ate legislative and administrative responses to the Enron-type scandals should
be contrasted to the deafening silence emanating from the investing classes
when a corporation has made huge profits for them by exploiting child labor or
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the pollution of a river. There have been no Presidential addresses telling the
populace that asbestos producers, responsible for millions of premature deaths
and pain-filled diseases, have assaulted the foundations of capitalism and the
social bonds that tie. Such ire and hyperbole is reserved for the wrongs commit-
ted against quintessential capitalists—shareholders. At the core of the public
anxiety aroused by the turn of the 21st-century stock market shenanigans is the
fact that the same corporate law that makes it so tempting for shareholders to let
managers do whatever it takes to maximize profits and share prices also makes
shareholders vulnerable.

The managers are under pressure to raise share prices on behalf of all their
shareholders. Recently, this pressure has intensified because large pools of
capital are invested by fund managers who need very quick returns. These
institutional investors compete for funds to invest. They need to be kept happy.
Share prices are to be maintained and raised in the shortest possible time lest
the investors sell their stake, putting a downward pressure on the share price.
One way of meeting these demands, of course, is to improve the competitive
position of the corporation. But, this is a long-term project. In the short term,
differentmeasures are needed. In recent years,managers of large publicly traded
corporations have been given incentives to improve short-term share prices by
having their compensation depend directly on the value of their corporation’s
shares. The option to buy shares at a set price was to be the incentive for
managers to drive up the share’s value above that guaranteed purchase price.
This was an additional spur for corporate managers to be aggressive in their
push for higher share prices.

The resulting excesses are well known. Corporations moved losses to related
companies. Remember here how easy it is to set-up corporations, how the law
treats them as distinct persons even if they are functionally integrated, that is,
note how the basic legal design of the corporation militates toward deception
and manipulation on behalf of financial capitalists. The accounts of the central
corporation looked better after these manipulations, although objectively the
losses had not been offset by real gains. The managers, their willing accoun-
tants, and lawyers also set up bookkeeping systems that manufactured earnings
by characterizing increases in share values as actual earnings; they used limited
partnerships and special purpose entities, i.e., notionally distinct legal enter-
prises, to hold out to investors that risks of the central corporation had been
hedged although, because of the sleight of hand by managers and accountants
and lawyers, they had not been shifted; they got banks and lenders to pretend that
a transaction other than borrowing had occurred, avoiding to have to account
for a debt, and they entered into “nod” and a “wink” sales with purchasers who
knew very well that they would be able to return the goods “purchased” (with
a “profit” that was actually the interest on the money they had lent) after the
financial reporting statements had been finalized. Everyone made money: the
executives, the brokers, analysts, bankers, lawyers, accountants, some of the
shareholders who bought and sold as prices were churning—until it all col-
lapsed. Then, all of a sudden, the investing classes discovered that neither they,
nor anyone else, had exercised sufficient control over their agents.32 There is a
paradox here.

The major shareholders are quite happy to let those who contend that they
are owners without control to have the best of the argument when this permits
them to claim righteous ignorance and innocence when workers, consumers,
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and the environment are harmed by their executives’ chase for profits and im-
proved share values. But this gap becomes a bone of contention when it leads
to adverse impacts for some of them and for the capital markets in general.
Then the discretion given to managers is to be regulated because it was used to
betray the interests of capital as opposed to those of the general public. When
Enron, WorldCom et al., exploded, the otherwise content-to-be irresponsible
major shareholders wanted someone to exercise control over these managers
and their professional allies. The major shareholders’ complaints had added
resonance because some of the more hapless losers were small, often indirectly
invested, shareholders who had been assured that someone, somewhere already
was protecting their interests.

TheSarbanes-Oxleymeasures are nothing but a checklist for those designated
to promote the shareholders’ interests on how to abide by rules and principles
that had been thought to have been well and truly internalized by them. As
before, the legislation requires that there should be no lying about the true state
of a corporation’s operations and finances. As before, there is to be no abuse
of corporate information by those charged with the welfare of the corporation.
As before, there is to be strict compliance with professional codes of ethics
and responsibilities by professional advisers, most particularly, they are not
to put themselves in conflictual situations by giving supposedly independent
advice when they are dependent for their profit on the goodwill of corporate
management. What the legislation does is to spell out specifically what kind of
conduct would breach these well-established norms of behavior.

In short, Sarbanes-Oxley is the kind of legitimating exercise that is engaged
in after every episode of skullduggery that has threatened the further flourishing
of capital markets. Each time, the latest specific misdeeds are addressed, but
the raisons d’etre of the wrongdoings are left alone. This time, the pressure to
be seen to do something vigorous was greater than it has been for some time.
During the late 1990s an increasing number of small-time investors entered
the markets as their social wages were eroded. Healthcare insurance had be-
come more expensive as had education; unemployment benefits were harder
to come by as job insecurity increased; workers’ compensation regimes were
paying less; public pension schemes were under attack at a time when col-
lective private pensions were eroding with the fall in collective bargaining, a
phenomenon that also had reduced the number of people covered by health
insurance bought by unionized employers. Individuals had to find their own
means to secure their futures. These incentives to play the stock markets were
complemented by what Chairman Alan Greenspan had called “irrational exu-
berance,” as share prices, pushed by the technology craze and boosters every-
where, as well as by the sense of triumph generated by the collapse of socialist
economic regimes and the accompanying deepening of the ideology of indi-
vidualism, self-reliance, and the perception of the inutility of democratically
elected governments.

The capital markets depend on the players’ staying in the game, something
made easier if share prices are booming. Major players profit from having ac-
tive share markets where they can make monies from commissions and the
provision of services, such as preparing documents necessary for compliance,
to buy and sell, to issue securities, to develop new kinds of instruments and
securities in which people can invest, to write prospectuses, to furnish analyses
for lenders and investors, to underwrite offers for takeovers, to set up defenses
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to takeovers, and so forth. Here, given one of the theses of this paper to the
effect that the structural design of the corporation has the potential to dis-
tort liberal politics, it is pertinent to note that the large traded corporations
and their allies had waged successful campaigns to get rid of many of the
controls that had been imposed on them because of previous excesses.33 Not
only had the professional lobbyists and parasitic service-renderers success-
fully lobbied for not requiring corporations to treat the grant of expensive op-
tions to executives as a liability (Levitt), they had convinced government to
release banks from the fetters imposed on them in the aftermath of the hyper-
speculation that preceded the Great Depression. The Glass-Steagall Act had
prevented them from using the enormous funds deposited with them in stock
market investment activities. This ended,34 letting loose a flood of money look-
ing for somewhere to go during the technology boom days. Or, on another
front, legislation was enacted making it much more difficult for investors to
sue professionals for negligently misstated financial accounts. In short, condi-
tions were created that rewarded advisers and their allies if they successfully
encouraged speculative activities by those in charge of corporations. They, in
turn, were operating in a context where they had been given material incen-
tives to drive up the prices of their corporations’ shares in any way possible.
All of this fuelled already overheated markets as money flowed around the
world in unprecedented amounts.35 The temptation to push the letter of what
was allowed under law by way of devising new investment instruments and
corporate organization to make a corporation look attractive to would-be in-
vestors was intense and, inevitably, led to practices that became risible ex-
amples of wrongdoing by the captains of the financial world.36 The potential
for deviance inherent in the architecture of the corporation materialized—in
spades.

Of course, the legislative reforms that explicitly nameandprohibit someof the
practices that led to the problemsmay have an ameliorative impact. For instance,
if options are to be calculated as a capital expense by the corporations granting
them, they are less likely to be bestowed as easily or as carelessly as they had
been. And, similarly, the economic conditions that underlay the mad dash for
stock speculation may turn out to have been extraordinary. But, it is to be noted
that, every time that these kinds of reforms are wrought, a novel means of taking
advantage has been spawned. Take the option payment scheme. It was largely
a result of the restraints imposed by government when high executive salaries
had led to public protests. A tax was placed on corporations when they paid an
executivemore than $1million in cash. Executives expectedmore and this led to
the option device, a way to pay those executives a lot without incurring the cost
of the punitive payroll tax.Note that itwas shareholders, the very oneswho today
complain so loudly about their underperforming/cheating fat cat executives paid
by options, who provided the rationale for the option-payment regime. They
wanted executives to have discretion to run the corporation without having
to bother about the daily decisions, but not so much discretion that executives
might feel free to pay some attention to interests other than those of shareholders
(Coffee Jr.).33 In addition to the legal rules that require the executives to act
in the best interests of the corporation—that judicially was mostly perceived
to be the same as the best interests of the shareholders—they wanted to make
sure that the executives should be completely preoccupied with optimizing
share values. They were happy to give executives a monetary incentive that
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they believed would align their interests with those of their principals—the
shareholders.

In the absence of changes to the basic legal design of the corporation, we
should expect further outbreaks of harmful deviance. The reforms set out to
promote shareholder interests. The ruling wisdom is that individuals should
continue to be encouraged to participate in stock market activities. Indeed,
there is a continuation of the movement to drive more and more people to rely
on this kind of investment to provide for their individual and family security. The
debates initiated by the Bush Administration about the changes it would like to
see in the social security scheme illustrates this political trend. Somehow it must
be believed that the English Board of Trade’s 1696 caution about the dangers
to ignorant men drawn in by false information artfully spread has no resonance
in modern Anglo-American settings, despite the mountains of evidence to the
contrary. By endorsing the notion that shareholder values should retain, indeed
be given greater, privileges, all that the changes are ensuring is that everything
will remain the same: the potential for deviance remains embedded; it will
manifest itself, again and again.

Summary and a Question

1. The large, publicly traded corporation aggregates a great number of capitals
that can be used as a collectivized force. It has coercive economic and po-
litical powers. These powers make it an ideal vehicle for wealth-owners to
exercise disproportionate market and political influence. The wealth-owners
remain hidden. This gives them the inclination to act with reckless indiffer-
ence toward others.

2. The inclination of the investors to serve their own interests, regardless of the
impact and/or the legality of the means used, is sharpened by the privileges
bestowed on them by corporate law. In capitalism, a political economy based
on the satisfaction of greed and the pursuit of self-interest, the grant to
(virtually invisible) people of limited fiscal liability and total legal immunity
for the way in which their greed and self-interest are to be satisfied, generates
pressures for wrongdoing.

3. The managers are charged with satisfying the shareholders’ interests. They
are driven by market capitalism’s competitive pressures and by the punish-
ment/reward system scheme that disciplines them on behalf of the share-
holders. In their role as the corporation’s instrument they fight for freedom
from government’s mediating restrictions and the enforcement thereof and to
exploit any means available within this contested (and, recently, increasingly
ramshackle) framework of protections to maximize profits. Their productive
and marketing practices are a drive to the bottom of the ethical barrel. Pres-
sured by shareholders who are not made to care by dint of law, managers who
still are relatively safe from personal prosecution for wrongs committed by
their corporations cause corporations not only to behave in a socially amoral
way, but also to commit a huge number of illegal acts. Indeed, there is a good
deal of recidivism (Glasbeek, 2002).6 The economic and personal costs of
harms inflicted are great, even as a large amount of private wealth is accumu-
lated within corporations. Shareholders, hidden and protected, are content to
collect the profits made from conduct that is anti-social and/or illegal, even
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if it causes dreadful pain and harm. They show this by continuing to invest
their capital in harm-causing firms, safe in their knowledge that corporate
law will keep them out of sight and irresponsible for the harms done. Gross
cultural, environmental, and personal physical harms will continue to be in-
flicted and the legitimacy of the corporation will come into question, again
and again.

4. The managers are expected to drive up the value of shares in the short term.
If they succeed, the rewards they receive are extremely generous. A great
number of middle-persons benefit from these pushes, as do a number of pro-
fessional advisers who are there to furnish legitimacy to the corporation in
the first place. This leads to the letter of any law being pushed way beyond
the spirit that imbued its passage. This generates pressures to exaggerate
performance and to falsify the prospects and financial status of their cor-
porations. Shareholders are content to profit from these exaggerations and
falsifications until the bubble bursts. Governments then step in to reassure
the shareholding classes that they will be safeguarded in the future from
betrayal by managers and their hired professionals and bankers, although
all these people are to continue to promote share values as energetically as
ever. Shareholders are told, in other words, that their greed and selfishness
are prime concerns in our polity and that the corporation that allows them to
satisfy their goals at the expense of others is a sacrosanct institution. Chari-
tably, it is to be assumed that the harms (deaths, diseases, horrible working
conditions, poisoned environments, a world filled with untruths, etc.) and
erosion of democratic institutions (as the $1,000/1 vote replaces the 1 per-
son/1 vote polity) to which this wealth-generation vehicle’s modus operandi
are perceived to be (in some crude way) offset by the abundance created.
But, this remains a contestable claim. The legitimacy of the corporation will
come into question, again and again.

The Question

Is it too simplistic to argue that the corporation, despite its portrayal, is a ve-
hicle that hides capitalists so as to enable them to escape the economic and
political restrictions a well-functioning market economy in a liberal polity
might impose on them? After all, in widely held, large, publicly traded, cor-
porations, there is a multitude of shareholders/investors. Most of them ex-
ercise no control over the management of the corporate assets and/or are
passively invested via institutions over which they have no control. Should
they be considered a driving force of any kind, let alone a malevolent one?
How can they exercise pressures to which corporate managers must respond?
These thousands of marginal investors have conflicting agendas. A corpora-
tion’s maximization of profits by shifting operations overseas may suit them as
shareholders but not as workers, as consumers; the encouragement of shoddy
product manufacturing to improve their fortuitously held shares’ value may
harm their overall well-being; takeovers may suit them as shareholders in
the target corporation, but not as investors or workers elsewhere. Their in-
vestment in any one corporation does not mean that their self-interest is
the single-minded pursuit of profit by that corporation of the capitalist goal
of private accumulation of socially produced wealth at any cost. In part,
these arguments buttress those who would have the corporation be more
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socially responsible and altruistic, who claim that stakeholders other than
shareholders must have their non-monetary interests safeguarded by corporate
management.37

This paper cannot examine these important questions fully in the way they
deserve to be treated. An elaborated discussion must be attempted in the future.
In the meanwhile, an initial response intended to support the central points
made in this paper is sketched-out.

The proliferation and the resultant diffusion of shareholding may be charac-
terized as evidence supporting the socialization of capital that gave rise to the
managerialist schools discussed earlier. But, there is another way of looking at
this phenomenon. It is that, precisely because in many large, publicly traded
corporations, the shares are so diffusely held, a few people can actually control
these huge corporations with relatively small holdings. This is another way to
come to terms with the conundrum of the separation between ownership and
control, somewhat like that favored by the law and economics scholars in that
it posits that some investors are akin to owners, but different in that it does not
pretend that all investors possess the same power although their legal contrac-
tual rights are the same. That is, while legal ownership, vested in the multitude
of shareholders, may be divorced from control, real economic control, in the
sense of being able to dictate the terms of assignment and disposition of the as-
sets, is vested in a few shareholders. The diffusion in shareholding may lead to
greater control for the few in many firms as control requires less investment.38

These shareholders’ desires and goals will exert real influence over the man-
agers’ behavior.39 The de facto invisibility of these shareholders, added to their
limited fiscal liability and legal immunity, will lead to the behavioral problems
identified in this paper. In part, this is acknowledged in the practices of corporate
laws and reflected in the actual shareholding patterns that exist.

Whenever a takeover or acquisition is to occur, it is clear to managers and
shareholders alike that the group bidding for dominance will be in position
to dictate new terms to the management, to make different business decisions,
affect strategies, sizes of workforce, and the like. The directors, executives, bro-
kers, and sharemarketswill react to suchnews; securities regulatorswill demand
disclosures to enable people to get equal access to deal with the new opportuni-
ties and dangers. Moreover, there are regulations that require that, when some
significant shareholders do things, e.g., sell or purchase shares, sell or purchase
goods or services to or from the corporation, they must tell the capital markets
about their doings. The idea is to give other, less economically well-placed and
control-possessing shareholders an opportunity to protect themselves against
the acknowledged leverage that some shareholders have over the corporation
and its managers. This understanding that some relatively few shareholders are
not just technical legal owners like all other shareholders, but rather may be eco-
nomic owners—with the inherent and material power that ownership of a firm’s
assets implies—is given life by the pattern of shareholding in large, publicly
traded corporations. Despite the steady growth in equity market investors, the
bulk of the wealth, that is, the bulk of legal voting, appointing and controlling
power, remains in the hands of a small group of capitalists. In the United States,
in 1998, while about 48% of households owned shares, directly and indirectly,
the richest 10% of them accounted for 78% of the wealth the value of those
shares represented.40 Their demands for maximization of profits at any cost,
for the improvement of share value, no matter how artificially contrived, carry
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weight. Their demands are unprincipled because—like all shareholders, small,
active or passive—they do not have to worry about being held to account.

The question needs further exploration, but, on the face of it, the diffuse
nature of shareholding does not affect the argument that the legal architecture
of the corporation has created a vehicle that, in liberal market terms, is a site of
irresponsibility, a sitewhere hard-to-see fundamentalists can practice capitalism
while purporting to have accepted this political economy’s harsher aspects
mediated by liberal democratic and market institutions.
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and the Americanization of World, New York: Monthly Review Press (Trans. by
James H. Membrez), who contends that market capitalism leads to “low-intensity
democracy”.

18. For a good summation of these argumentsmade by leading lawand economics schol-
ars, see Gabaldon, T. (1992) “ The Lemonade Stand: Feminist and Other Reflections
on the Limited Liability of Corporate Shareholders,” 45 Vanderbilt L.R. 1387.

19. See Easterbrook and Fischel, 1991 from the reference section.
20. For an overview of the many struggles, academic and practical, arising out of the

uses and abuses of limited liability, see Ziegel, Jacob (1991) “Is Incorporation (with
Limited Liability) Too Easily Available?” 31 Cahiers de Droit 1075.

21. Hansmann, H., and Kraakman, R., 1991, “Toward Unlimited Shareholder Liability
for Corporate Torts,” 100 Yale L.J. 1878; Halpern, P., Trebilcock, M., and Turnbull,
S. (1980) “An Economic Analysis of Limited Liability in Corporation Law” 30 Uni.
Toronto L.J. 117.

22. Not only does it fit with the fact that the corporation is an individual property owner,
capable of investing its assets as it determines best—the essence of the argument
that, legally, an individual market participant has been created—it also resonates
with the historical analysis of Ireland, op. cit., who emphasises the evolution of the
fictitious anture of shareholder ownership and that of Blair and Stout, op. cit., who
claim that the evolution of the U.S. corporation denotes that shareholders willingly
gave up their property to the corporation so that the firm’s business endeavors would
not be subject to the whims of property claims by former individual contributors of
capital.

23. To this end, there is pressure on governments to make it easier to do so, as a way
to offset the argument that no one, not even a corporation is held responsible for
serious wrongdoing. For an overview of these efforts in England, Australia and
Canada see the Special Edition: Industrial Manslaughter, 2005, vol. 8, issue 1, The
Flinders Journal of Law Reform.

24. A great deal depends, then, on judicial interpretation. Crudely it can be said that
English and Australian courts look for very senior officers to have been involved
in the decision-making and that Canadian courts are more willing to look at the
functional realities of decision-making inside corporations; in the U.S. both these
tendencies are reflected in different jurisdictions and, in some, there is willingness to
attribute corporate responsibility when even the lowest level of corporate employee
has violated the standards in the course of his/her duties. For an overview of the
many lines taken by different courts, see Canadian Dredge and Dock Co. Ltd. v.
The Queen (1985), 19 Can Crim. Cases( 3d) 1, (Sup. Ct. Canada).

25. See Kraakman, Posner, Elzing and Breit, Daniels from the reference section.
26. I have discussed some of the U.S literature and the Canadian situation in 1995b,

“More Direct Responsibility: Much Ado About . . . What?” 25 Canadian Bus. L.J.
416.

27. See Armour, Deakin and Konzelmann, Tomasic, Wheeler, Ireland, Hopt, Roe,
Greenfield from the reference section.

28. See Hansmann and Kraakman, 2001; OECD, 2004 from the reference section.
29. See Serra, Pettet, Penner, Ireland, 1996 from the reference section.
30. This was understood as soon as it became the fashion to trade corporate stock.

Hadden reports that, in 1696, the English Board of Trade lamented that the company
form was being abused by ther sale of shares “to ignorant men, drawn in by
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the reputation, falsely raised and artfully spread, concerning the thriving of the
stock”; Hadden, T. (1972) Company Law and Capitalism, London: Weidenfeld and
Nicolson, p. 14.

31. I have made an attempt in Wealth by Stealth.
32. See Bryce, Fusaro and Miller, Swartz, with Watkins, Blasi, Kruse and Bernstein,

Toffler and Reingold, Levitt, with Dwyer, Partnoy, McLean and Elkind from the
reference section.

33. See Coffee Jr. from the reference section.
34. With the passage of the Competitive Equality Banking Act of 1987, 12 USC § 1903.
35. See Brenner, 2002, 2003, Kotz from the reference section.
36. One result of rewarding executives by means of options was to stimulate these

worthies into ever more clever means to push up the price of shares—something
that the shareholders wanted them to do. Inevitably, some of those means were more
questionable than others; see Coffee, Jr. (2003), Graybow, Martha (2005) “Stock
Option Plans Linked to Figure Juggling: Study,” Financial Post, 8 August, 2005,
FP2; Nocera, Joseph (2005) “Stock Options: So Who’s Counting?” The New York
Times, 6 April, 2005, B1. Linked to the loosening of liability for carelessly prepared
financial statements by the Private Securities Litigation Reform Act, 15 USC § 78a
(1995) was an amazing instance of increased restatements by corporations. Coffee,
Jr., notes that, between 1997 and 2002, there were restatements in 10% of initial
corporate financial statements, causing these corporations’ stocks to drop by 10%
upon this news, indicating the extent to which investors felt they had been fooled.

37. See Greenwood, Stout, Greenfield, 2005 from the reference section.
38. See Hilferding, Bettelheim, De Vroey from the reference section.
39. To take just on example that popped-up at the time of writing: the investor Icahn,

with only 2.6% of shares in Time Warner has been invited to meet with its CEO
to discuss Icahn’s demand that Time Warner use its money to buy back shares for
the explicit purpose to drive up the price of the shares outstanding. That is, with
few shares, this investor has enough power to sway corporate policy; Suel, Seth,
“Investors lean on Time Warner,” Toronto Star, 16 August, 2005, D1.

40. See Wolff, Gates from the reference section.

References

Amin, Samir (2004) The Liberal Virus: Permanent War and the Americanization of the
World. Trans. by James H. Membrez. New York: Monthly Review Press.

Armour, John, Simon, Deakin, and Suzanne, J. Konzelmann (2003) “Shareholder Pri-
macy and the Trajectory of UK Corporate Governance.” British J. Ind. Rel. P. 531.

Arnold, Thurman W. (1937) The Folklore of Capitalism. New Haven: Yale University
Press.

Bakan, Joel (2004) The Corporation: The Pathological Pursuit of Profit and Power.
Toronto: Viking Canada.

Baran, Paul A., and Paul M. Sweezey (1966) Monopoly Capital: An Essay on the
American Economic and Social Order. New York: Monthly Review Press.

Bebchuk, Lucian A., Editor (1990) Corporate Law and Economic Analysis. Cambridge,
England/New York: Cambridge University Press.

Bell, Daniel (1965) The End of Ideology: On the Exhaustion of Political Ideologies in
the Fifties. New York: Free Press.

“The Corporation and Society in the 1970’s.” (1971) The Public Interest (24)12
(Summer).

Berle, A.A., and C.G. Means (1932) The Modern Corporation and Private Property.
New York: Commerce Clearing House.
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3
Preventive Fault and Corporate

Criminal Liability: Transforming
Corporate Organizations into Private

Policing Entities
Richard S. Gruner

Since 1990, federal officials in the United States have used increasingly so-
phisticated preventive fault standards for assessing corporate criminal liability.
Under these standards, the scope of corporate efforts to prevent offenses, usually
as reflected in the presence of substantial corporate law compliance programs,
is considered in determining whether corporations should be charged with of-
fenses undertaken by employees for corporate gain and, if they are so charged
and convicted, in determining what sorts of penalties and compelled reforms
the corporations should bear.

The use of these preventive fault standards has injected a new element of
organizational justice into the allocation of corporate criminal liability. These
standards promote justice at an organizational level by treating firms which
have taken responsible steps to promote law compliance more favorably than
firms which have ignored efforts to prevent offenses in the course of activities
they initiate. By attaching concrete corporate advantages of a large magnitude
to the pursuit of crime prevention and detection activities, these corporate crim-
inal liability standards have strongly encouraged corporations to undertake a
private policing function in support of law enforcement efforts by public offi-
cials. In short, the shift in incentives reflected in corporate criminal standards
has transformed many corporations from willing beneficiaries of criminal con-
duct by corporate employees (or at least relatively unconcerned observers) into
strongly interested parties seeking to prevent such misconduct in a “practical
partnership” with prosecutors and other law enforcement officials.

This chapter will trace the development of preventive fault standards in fed-
eral criminal laws, the policies supporting such standards, some of the changes
in criminal law enforcement dynamics resulting from these standards, and the
desirability of extending these standards into foreign contexts.

Injecting Organizational Culpability into Federal
Criminal Law: A Brief History

Beginning in the 1990s, two trends have successfully injected organizational
culpability standards into federal criminal laws, thereby focusing courts,
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prosecutors, and potential corporate defendants on the quality of corporate
efforts to prevent offenses by employees and other corporate agents. First, cor-
porate fines and other penalties threatened for illegal corporate activities have
escalated markedly, leading to new concern over such penalties on the part of
corporate executives and a new willingness of prosecutors to expend extensive
resources on corporate prosecutions aimed at imposing these large penalties.
Second, crime prevention efforts on the part of corporate organizations have
increasingly been viewed as legitimate criteria for withholding or reducing
corporate criminal liability that would otherwise impact corporations whose
employees or agents have undertaken misconduct for corporate benefit. These
trends have developed in tandem with the heightened threat of corporate penal-
ties inspiring increased willingness on the part of corporations to undertake
extensive crime prevention efforts and to cooperate diligently with prosecu-
tors and law enforcement officials in exchange for the avoidance of corporate
criminal charges and liability.

Increasing Corporate Penalties

For many years, corporate criminal sentences for federal offenses were few
in number and generally insignificant in size. Between 1984 and 1989, only
41 publicly traded firms were prosecuted for federal crimes.1 The mean fine
imposed on the 288 corporations sentenced by federal courts during this period
was only $48,164.2 In part, the paucity of corporate prosecutions stemmed
from the small fines available for corporate offenses and a corresponding lack
of prosecutorial interest in corporate prosecutions.3 Given that corporations
cannot be incarcerated, the maximum corporate penalties threatened for most
offenses are the maximum fines. Before 1984, the maximum corporate fines for
most federal offenses were quite small. For example, federal wire fraud was
formerly punishable by up to five years in prison, but a maximum fine of only
$1,000 per offense.4

The unavailability of large corporate fines led to anomalous sentencing pro-
ceedings in which federal courts imposed modest penalties on firms convicted
of serious crimes. In some cases, maximum corporate fines were far less than
the illegal profits or cost savings which firms gained through illegal conduct
given that such conduct was only occasionally detected and punished. With
such an imbalance of gains and penalties, the implicit sentencing message was
that corporate crime paid.

Amidst this backdrop of limited corporate sentencing options, the Sentenc-
ing Reform Act of 1984 (the Act) implemented “the most broad reaching re-
form of federal sentencing in this century.”5 This legislation made two key
changes in corporate sentencing standards for federal crimes. First, the Act
raised maximum fines for corporate offenders. Second, the Act created the
United States Sentencing Commission and authorized the Commission to en-
act guidelines governing the sentencing of organizational offenders including
corporations.

The Act raised maximum fines for corporate felonies and serious misde-
meanors to $500,000 per offense.6 Separate legislation established potentially
higher fine limits of twice the gross loss or gain resulting from a corporate
crime.7
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Congress instructed the Sentencing Commission to draft guidelines to aid
sentencing courts in furthering the goals and purposes of federal sentencing.
The sentencing goals and purposes contemplated by Congress included—

1. the need to reflect the seriousness of offenses, to promote respect for the law,
and to provide just punishment;

2. the need to afford adequate deterrence to criminal conduct;
3. the need to protect the public from further crimes of the defendant; and
4. the need to provide the defendant with educational or vocational train-

ing, medical care, or other correctional treatment in the most effective
manner.8

Under organizational sentencing guidelines issued by the Sentencing Com-
mission in 1991 and significantly revised in 2004, corporations convicted
of federal offenses face several potentially burdensome types of sentences:
(1) large fines, reduced where corporations have implemented systematic
crime prevention efforts in law compliance programs adopted before offenses,
(2) restitution orders establishing victim compensation for most federal
offenses, (3) remedial orders mandating cleanups and other restorative mea-
sures beyond restitution payments, (4) notices to crime victims to spur
individual recoveries, (5) restrictive probation sentences to prevent repeat of-
fenses, and (6) adverse publicity to modify public attitudes toward corporate
offenders.9

The corporate penalty provisions of the Sentencing Reform Act and the or-
ganizational sentencing guidelines have significantly increased the size and
number of corporate fines for federal offenses committed by corporate em-
ployees and agents. In 2003, an advisory panel working at the behest of the
Sentencing Commission to evaluate the impact of the organizational sentenc-
ing guidelines summarized the impact of the guidelines on corporate penalties
as follows:10

Sentencing Commission data reflects that 1,642 organizations have been sentenced
under [the organizational sentencing guidelines] since the Commission began receiv-
ing this information.11 . . . [A] recent study concluded that criminal fines and total
sanctions are significantly higher in cases constrained by the Guidelines than they
were prior to the Guidelines. Controlling for other factors, criminal fines in cases
constrained by the Guidelines are almost five times their previous levels. Total sanc-
tions are also significantly higher, with the percentage increase about half that for
criminal fines.12

According to commission data, the average organizational fine in fiscal year
1995 was $242,892, and the median fine was $30,000. In fiscal year 2001, the
average fine was $2,154,929, and the median fine was $60,000.13

The Impact of Organizational Culpability on Corporate Fines

Fines recommended under the federal sentencing guidelines for convicted cor-
porations are increased or decreased based on the organizational culpability
of the corporations concerning the offenses committed by their employees
and agents. The guidelines use culpability assessments for convicted corpo-
rations to determine how much recommended fine ranges should be shifted
upward or downward. For two firms convicted of similar offenses, differences
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in culpability assessments can produce large differences in recommended fines.
If one firm obtains the maximum culpability assessment under the guidelines
and the other receives the minimum, the mid-point of the recommended fine
range for the first firm is approximately twenty-four times higher than that for
the second corporation.14 Should courts choose to make further culpability dis-
tinctions when setting fines within recommended ranges, sentencing disparities
based on corporate culpability can be even greater. The harshest recommended
fine for a corporate defendant with a maximum culpability assessment is eighty
times the minimum recommended fine for a defendant with a minimum culpa-
bility score.

Several different types of offender characteristics affect corporate culpabil-
ity assessments. In general, corporate practices that promote offenses increase
corporate culpability assessments, while practices that prevent or deter crimes
lower corporate culpability assessments. Corporate fines are varied based on
these criteria to ensure that, for identical criminal conduct by their agents, firms
promoting or tolerating offenses receive harsher fines than corporations that
diligently attempt to prevent and stop offenses.

While the organizational sentencing guidelines use organizational culpabil-
ity indicators to adjust corporate fines, they do not specify a general definition
of organizational culpability. However, the culpability standards adopted in the
guidelines seem to reflect a “crime promotion” test for organizational culpabil-
ity. Organizational culpability is present for purposes of the guidelines when
organizational policies or practices are likely to increase the probability of
criminal behavior by corporate employees and agents over the probability that
would have prevailed in the absence of corporate action or surroundings. That
is, a corporate organization is culpable to the extent that actions of its managers
and employees promoted, tolerated, or otherwise made offenses more likely
than would have been the case outside a corporate setting.15 Some practices,
like corporate managers’ toleration of illegal conduct, increase corporate cul-
pability by encouraging additional offenses. Conversely, corporate compliance
programs or other corporate actions that reduce the probability of criminal con-
duct or increase the probability such conduct will be detected and stopped lower
corporate culpability in connection with offenses.

Framed this way, heightened corporate culpability turns on diverse actions
that make offenses by corporate employees more likely than equivalent offenses
by individual offenders who are unaffiliated with corporate organizations. How-
ever, not every corporate activity that enhances the risk of incidental crimes is
an indicator of corporate culpability. Only those activities that increase the
likelihood of crimes in a foreseeable manner suggest culpability. In short, cor-
porate culpability depends on characteristics of corporate organizations that
intentionally or foreseeably promote illegal conduct.16

Actions that promote corporate offenses include managerial policies or prac-
tices that are themselves illegal because they authorize or compel criminal
behavior by subordinates.17 Corporate managers may also promote illegal con-
duct through policies or practices which, although lawful in themselves, en-
courage illegal conduct in foreseeable ways. Defective managerial responses
to detected offenses may signify managerial support for similar conduct in the
future. Hence, managerial conduct acquiescing in offenses and implying that
a firm accepts and supports such illegal actions is another indicator of cor-
porate culpability. Such acquiescence can be reflected in standard operating
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procedures tolerating observable criminal behavior, thereby institutionalizing
a form of systematic blindness toward illegal conduct. Alternatively, acquies-
cence in corporate crimes can be shown from failures to address known criminal
departures from lawful operating procedures.18

Corporate culpability of a different sort is present where firms fail to in-
stitute internal monitoring systems and other control mechanisms to detect
and prevent offenses. The absence of such measures indicates corporate cul-
pability because it reflects a failure to couple management-initiated corporate
actions with appropriate law compliance safeguards. The corporate sentenc-
ing guidelines imply that corporate managers have a responsibility to police the
business-related activities of corporate employees and balance performance de-
mands with checks and limitations which ensure that performance demanded of
employees is achieved lawfully. The guidelines provide firms with substantial
sentencing rewards if managers undertake this sort of private policing.19 Some
industry observers have objected that this places corporate managers in the un-
desirable position of serving as surrogate law enforcement officers in policing
internal business conduct.20

The assumption by the Sentencing Commission that every corporation has
law enforcement duties concerning its employees’ actions is consistentwith cor-
porate criminal liability standards under federal law. Firms are held criminally
liable for offenses by their employees in part to encourage corporate managers
to take actions to prevent such offenses.21 It seems sensible to determine cor-
porate culpability and fines based on how well those functions are undertaken
and the extent to which corporations aid in the detection and punishment of
individual offenders as means to increase future deterrents.

Yet another type of corporate culpability is present where corporate man-
agers fail to monitor the impact of their incentive systems to determine if those
systems are encouraging illegal behavior by corporate employees. Once corpo-
rate managers create strong incentives encouraging their employees to increase
profits and minimize law compliance costs, firms have a corresponding duty to
monitor whether the incentives have gone too far and created substantial crime
risks. Corporate culpability in this respect is particularly clear where employee
compensation is based primarily on performance measures (e.g., sales commis-
sions or production volume bonuses), and corporate monitoring systems care-
fully evaluate the features of employee performance affecting corporate profits,
but give less attention to law compliance by the same employees. When an em-
ployee, operating under this combination of incentives and partial monitoring,
commits an offense to increase corporate profits and his own compensation, his
firm bears some culpability due to its failure to balance its incentives with law
compliance checks.

Some culpability of this sort underlies many offenses committed by corpo-
rate employees for corporate benefit. While not explicitly encouraging unlawful
conduct, corporate managers indirectly promote offenses aimed at corporate
gains or cost savings by adopting corporate compensation schemes that re-
ward profit-making and cost-saving performance. These systems can strongly
encourage employees to pursue conduct that achieves greater corporate rev-
enues. This will, in turn, make employees more willing to consider illegal
conduct for corporate gain than otherwise would be the case. Furthermore,
to the extent that employees perceive profit or performance goals as being
manifestly unattainable through lawful behavior, they may see the imposition
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of such goals as a sign that senior managers understand and approve of achiev-
ing those goals through illegal means. This shifting of employee preferences
toward a greater willingness to engage in gain-producing crimes is inherent
to some degree in all performance-based corporate compensation systems.
Hence, a corresponding degree of corporate culpability is present in most or
all employee offenses committed for corporate gain under such compensation
schemes.

Indeed, offenses for corporate gain should generally be taken as circum-
stantial evidence of imbalances in corporate incentives and crime deterrence
threats. This type of offense implies that the employee committing the offense
felt he had more to gain in corporate compensation and rewards than he had
to lose in potential discipline or criminal penalties. In short, the offense prob-
ably reflects a weakness in corporate monitoring and discipline in that there
were no perceived net penalties for illegal conduct in the eyes of the individual
offender.

The linkage between corporate profit-making incentives and corporate
crimes—and the difficulty of assessing individual culpability and liability for
those crimes instead of corporate criminal liability—is captured in the following
description of typical corporate crimes in large firms:

[D]ecision making tends to be diffused in a group context. Time and again the same
pattern recurs. At the highest levels of the corporation generalized directions are
given for corporate conduct. The board or CEO will exhort all managers to increase
revenue. Managers further down the chain interpret these directions based on a variety
of inputs. Somewhere near the bottom of the chain, managers make specific decisions
that may run afoul of the law, but believe that more senior managers have supported
this conduct. Attempting to impose penalties at any one point along the chain yields
a very unsatisfying result. While one may chastise the senior managers for not being
specific o rthoughtful enough in their direction, it is usually very difficult to find
specific intent to violate the law. At the lower levels one can identify individuals who
clearly broke the law, but in most cases these individuals received little or no direct
benefit from the violation. Enforcement officials sense that these small fish should
not be the real targets, but they cannot find big fish with specific intent.22

Extending the Impact of Organizational Culpability
to Prosecutorial Discretion

The federal sentencing guidelines implement an organizational culpability
scheme as a basis for scaling corporate penalties at the sentencing phase of
criminal proceedings. Standards governing federal prosecutors have injected
similar culpability assessments into decisions at earlier stages about whether to
charge corporations where their employees or agents have committed offenses
for corporate gain. These offenses are ones for which federal law indicates that
corporations can be held criminally liable. However, prosecutors can choose to
withhold such liability by simply failing to institute corporate prosecutions.

The decision by a prosecutor whether to withhold criminal charges against
a corporation—as well as the similar decision about what charges to bring
where an array of charges are potentially applicable to conduct undertaken on
a corporation’s behalf—is critically important in determining the scope of cor-
porate penalties that will result from an offense by corporate employees and
agents. Where corporate charges are not filed, a corporation can not only avoid
corporate criminal fines entirely, it can also avoid collateral consequences of
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a conviction such as debarment from government procurement programs and
impairment of a convicted company’s reputation in the eyes of corporate em-
ployees, customers, and community members. Hence, federal prosecutorial dis-
cretion standards relying on corporate culpability considerations are a second
important means whereby corporate culpability has shaped the size of threat-
ened criminal penalties and consequences associated with corporate offenses.

Under prosecutorial guidelines issued by the United States Department of
Justice (DOJ) in 2003, federal prosecutors are instructed to consider a corpora-
tion’s systematic efforts to detect and stop offenses by corporate employees and
agents in determining whether to charge the corporation for a crime committed
by an employee or other agent.23

These prosecutorial guidelines focus on several features of corporate law
compliance programs related to the detection, prevention, and reporting of
offenses. Specifically, where a corporate employee or agent has committed a
crime, federal prosecutors deciding whether to bring criminal charges against
the corporation involved are instructed to consider the following factors, among
others:

1. the corporation’s timely and voluntary disclosure of wrongdoing and its will-
ingness to cooperate in the investigation of its agents, including, if necessary,
the waiver of corporate attorney-client and work product protection;

2. the existence and adequacy of the corporation’s compliance program; and
3. the corporation’s remedial actions, including any efforts to implement an

effective corporate compliance program or to improve an existing one, to
replace responsible management, to discipline or terminate wrongdoers, to
pay restitution, and to cooperate with the relevant government agencies.24

Shaping Criminal Investigations Through Prosecution
Referral Standards

Personnel in federal regulatory agencies may detect and review corporate mis-
conduct to determine whether it is serious enough to refer to prosecutors for
possible criminal changes. In making these referral decisions, several federal
agencies have indicated that theywill consider corporate culpability as indicated
by corporate crime prevention and self-reporting efforts.

For example, the federal Environmental Protection Agency (EPA) has pro-
mulgated standards that call for agency officials not to refer offenses by cor-
porate employees to federal prosecutors where the offenses were detected and
reported by a corporation through an environmental auditing process meet-
ing the EPA’s standards.25 The EPA will withhold a criminal referral where a
violation of federal environmental laws meets the following criteria:

1. The violation must have been discovered through either (a) an environmental
audit, or (b) a compliance management system that reflects due diligence in
preventing, detecting and correcting violations.

2. The violation must have been identified voluntarily, and not through a moni-
toring, sampling, or auditing procedure that is required by statute, regulation,
permit, judicial or administrative order, or consent agreement.

3. The corporation must disclose the violation in writing to the EPA within 21
calendar days after discovery.
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4. The corporation must discover the violation independently before the EPA
or another government agency identified or was likely to have identified
the problem either through its own investigative work or from information
received through a third party.

5. The corporation must remedy any harm caused by the violation and expedi-
tiously certify in writing to appropriate Federal, State, and local authorities
that it has corrected the violation.

6. The corporation must agree to take steps to prevent a recurrence of the
violation after it has been disclosed.

7. The corporation must not have experienced the same type of violation or a
closelyrelated type of violation at the same facility within the past 3 years.

8. The violation involved must not have resulted in serious actual harm to the
environment or have presented an imminent and substantial endangerment
to public health or the environment.

9. The corporation must cooperate as required by EPA and provide the Agency
with the information it needs to determine the applicability of the EPA’s
penalty reduction policy.

If a corporation establishes that it satisfies all of the conditions of the audit policy
or all of the conditions of the audit policy except for systematic discovery, the
EPA will not recommend to the United States Department of Justice or other
prosecuting authority that criminal charges be brought against the disclosing
entity, as long as the EPA determines that the violation is not part of a pattern
or practice that demonstrates or involves:

1. a prevalent management philosophy or practice that conceals or condones
environmental violations; or

2. high-level corporate officials’ or managers’ conscious involvement in, or
willful blindness to, violations of federal environmental law.

Whether or not the EPA recommends a company for criminal prosecution,
the EPA may recommend individual managers or employees for prosecution
in connection with violations that are disclosed in accordance with the audit
policy.

Implementing Corporate Culpability Assessments Through Deferred
Prosecution Agreements

The culmination of trends toward greater corporate penalties and increased
consideration of corporate culpability is also reflected in the increased use of
deferred prosecution agreements to resolve corporate criminal charges.26 Under
these agreements, corporate criminal charges are filed against a firm based on
misconduct in the firm’s activities, but prosecutors agree not to pursue a trial
on the charges and to eventually drop the charges so long as the corporation
involved aids public officials in investigations of the individuals responsible for
the offenses charged and the corporation institutes reforms to ensure that similar
offenses are not committed in the future. These sorts of deferred prosecution
agreements make corporations’ post-offense culpability—as measured from
corporate assistance with law enforcement efforts and the implementation of
corporate reforms during the life of a deferred prosecution agreement—a key
influence on corporate criminal penalties and consequences.
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Deferred prosecution agreements have proven popular with prosecutors and
corporations alike. For prosecutors, these agreements offer a chance to ob-
tain timely corporate cooperation in the pursuit of evidence against individ-
ual offenders and to strongly encourage corporations to provide the types of
investigative assistance and reforms that prosecutors feel are significant. For
corporations, advantages of deferred prosecution agreements include (1) op-
portunities to avoid potentially devastating corporate fines and restrictive pro-
bation sentences, (2) the absence of corporate convictions triggering further
adverse consequences like automatic debarment from government contracting
or exclusion from government benefit programs, (3) avoidance of the stigma
of corporate convictions, and (4) guidance regarding adequate future corpo-
rate conduct in terms of the obligations specified in the deferred prosecution
agreements.

The attractive features of deferred prosecution agreements to both prose-
cutors and corporations seem likely to make these agreements increasingly
common in the resolution of cases in which corporate criminal charges are
meaningful threats. Indeed, by increasing the options for encouraging substan-
tial corporate cooperation with prosecutors and internal corporate reforms, the
availability of deferred prosecution agreements ensures that prosecutors will
consider the scope of corporate liability and penalties under the sentencing
guidelines in more and more cases as preliminary steps toward discussions of
deferred prosecution arrangements with potential corporate defendants.

As of mid-2005, deferred prosecution agreements had been used to resolve
corporate criminal charges against a number of large firms, including27—

American Electric Power (2005)
Monsanto (2005)

American International Group (AIG) (2004)
AmSouth Bancorp (2004)
AOL (2004)
Computer Associates (2004)
Invision (2004)
MCI (Worldcom) (2004)
Symbol Technologies (2004)

Banco Popular de P.R. (2003)
Canadian Imperial Bank (2003)
Merrill Lynch (2003)
PNC Financial Services (2003)

Arthur Anderson (proposed and rejected) (2002)

Prudential Securities (1994)

Criteria for Recognizing Low Organizational Culpability:
Features of a Reasonable Compliance Program

By focusing on crime prevention efforts as indicators of low organizational
culpability and the basis for reduced corporate criminal penalties, the federal
sentencing guidelines and related standards used by prosecutors and regulators
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have increased the legal significance of systematic crime prevention measures
carried out through corporate law compliance programs. While effective crime
prevention measures in organizations can take many forms, there is now a
substantial consensus that organizational law compliance programs should have
certainminimum features in order to have a reasonable chance of success. These
minimumfeatures encompass thebasic features that any effective organizational
management system should have, whether that system is aimed at managing
marketing, manufacturing, safety, or other aspects of corporate performance. A
reasonable law compliance program is one in which a corporation has applied
standard management tools to the particular problem of ensuring corporate law
compliance.

In some settings, legal standards have identified the minimum compliance
program features needed to obtain special legal treatment for a corporation.
For example, federal sentencing guidelines for organizational offenders de-
scribe the minimum features of a generally effective “compliance and ethics
program” warranting consideration in sentencing analyses.28 The operation of
such a program in advance of an offense committed by a corporate employee
will qualify the corporation involved for a reduced sentence.29 The sentencing
guidelines’ standards provide a useful blueprint for constructing compliance
and ethics programs. A firm that operates a compliance and ethics program
with the features specified in the guidelines stands to realize two sorts of crimi-
nal liability reductions. To the extent that a firm prevents illegal conduct through
such a program, the company will avoid criminal prosecutions and penalties
altogether. However, if a firm is not successful in preventing all offenses, its
criminal penalties for offenses that do occur will still be reduced in recognition
of its law compliance efforts.

Beyond their significance in corporate sentencing, the provisions of the sen-
tencing guidelines are likely to be consulted by prosecutors and other govern-
ment officials as they evaluate the quality of corporate compliance programs.
Given their specificity and completeness in comparison with other available
legal measures, the compliance program standards of the sentencing guide-
lines will generally serve as valuable, if not authoritative, tests for evaluating
compliance programs in a variety of legal contexts. This section summarizes
the guidelines’ standards governing the adequacy of corporate law compliance
programs.

General Criteria for an Effective Program

A compliance and ethics program must satisfy five types of tests under the
sentencing guidelines.30 These tests require the following:

1. Due Diligence: An effective compliance and ethics program for purposes of
the guidelines must reflect an organization’s “due diligence to prevent and
detect criminal conduct” and efforts to “otherwise promote an organizational
culture that encourages ethical conduct and a commitment to compliance
with the law.” Such a program must “be reasonably designed, implemented,
and enforced so that the program is generally effective in preventing and
detecting criminal conduct.”

2. Targeting Principles: The design and implementation of a compliance and
ethics program must take into account such factors as a firm’s organizational
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size, the nature of a firm’s business, the types of offenses likely to be under-
taken by corporate employees, and the prior offense history of a firm.

3. Disqualifying Characteristics: Certain compliance and ethics program char-
acteristics will cause a program to fail to meet the guidelines’ standards.
These disqualifying characteristics include a program’s lack of compliance
with industry standards or with the requirements of an applicable govern-
ment regulation. A compliance and ethics program may also be found to be
inadequate under the guidelines’ standards due to the recurrence of miscon-
duct in a firm, the involvement of top executives or law compliance officials
in an offense, or the failure of corporate managers to report an offense to
public officials within a reasonable time after ascertaining that the offense
occurred.

4. RequiredFeatures:Acompliance and ethics programmust incorporate seven
key components in order to meet the guidelines’ standards. These required
features include (1) compliance standards and procedures, (2) high-level
management leadership of the compliance and ethics program, (3) responsi-
ble authority delegation, (4) steps to communicate standards and procedures,
(5) monitoring, auditing, and evaluation practices to achieve compliance and
ensure program sufficiency, (6) discipline, incentives, and enforcement ac-
tions applied so as to promote compliance, and (7) active organizational
responses to misconduct that are aimed at preventing future misconduct and
correcting program deficiencies.

5. Ongoing Risk Assessments: A compliance and ethics program must include
ongoing efforts by an organization to periodically assess the risks of criminal
misconduct in the course of the organization’s activities and to adjust its
compliance and ethics program practices to reduce those risks. Compliance
risk assessments must include evaluations of both the nature and seriousness
of potential corporate offenses.

The Nature of Due Diligence in Organizational Law Compliance Efforts

The guidelines’ treatment of the due diligence expected of a corporate orga-
nization in pursuing law compliance offers particular insights into the nature
of responsible crime prevention actions rewarded under the guidelines. Ac-
cording to the sentencing guidelines, the hallmarks of an effective compliance
and ethics program are “due diligence” to prevent offenses, targeting of the
program to match the offense risks identified in a company’s compliance risk
assessments, and program results indicating that the program is “reasonably
effective” in eliminating offenses. Efforts to prevent offenses should not be
limited to the implementation by a company of law compliance standards and
internal controls, but should also include measures to create a corporate culture
which promotes law compliance by making such compliance the expected norm
among corporate employees.

These criteria for measuring adequate crime prevention steps constituting
“due diligence” in the pursuit of corporate law compliance suggest four key
tests for the adequacy of compliance and ethics programs.

First, an effective compliance and ethics programmust be aimed at preventing
those types of offenses that are likely to be present in an organization. Offenses
that can be anticipated through reasonable projections of future misconduct
should be given attention in a compliance and ethics program. Conversely,
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offenses outside this range need not be addressed in preventive measures until
the occurrence of one of those apparently rare offenses suggests a need for
retargeting the program.

Second, the degree of program efforts that will constitute “due diligence”
to prevent offenses depends on the seriousness to the public of the potential
offenses arising out of a corporation’s activities and the probable costs and other
negative business impacts of corporate measures to reduce the public impacts
of such offenses. Corporations must consider the likely impacts of offenses by
their employees and agents if the corporations are to properly target and scale
their offense prevention efforts in compliance and ethics programs.

Third, an effective compliance and ethics program should include both com-
pliance standards governing conduct by corporate employees and agents, mon-
itoring procedures that limit opportunities for illegal conduct, and measures
to create an ethical culture and establish a commitment to law compliance
throughout a corporation. The creation of this type of culture and commitment
will depend on actions by corporate leaders which convincingly convey man-
agement’s expectations that law compliance should be the norm in corporate
actions and that all corporate employees must work to further this end.

Fourth, with respect to foreseeable types of offenses, a compliance pro-
gram must only be reasonably successful in preventing offenses. Corporate law
compliance programs should include reasonable steps to prevent predictable
offenses, but need not prevent every such offense. Programs must be generally
successful, not perfect. The failure to prevent or detect an offense that was in
some way significantly unpredictable or unusual should not preclude a compli-
ance program from being seen as substantial and a basis for favorable corporate
treatment.

Policy Underpinnings of Corporate Culpability Standards
and Increased Corporate Self-Policing of Internal Activities

Corporations as Public Trustees Regarding the Prevention
and Detection of Internal Crimes

The organizational sentencing guidelines—and related prosecutorial and regu-
latory standards derived from the sentencing guidelines’ criteria for an effec-
tive compliance and ethics program—implement a new model of criminal law
enforcement in corporate organizations.31 Rather than viewing all crimes by
corporate agents as offenses subtly initiated or promoted by corporate princi-
pals, the guidelines recognize that many corporate crimes involve misconduct
by low-level corporate employees in which corporate managers have little or
no role. Federal criminal laws and the sentencing guidelines impose criminal
penalties on corporations for crimes like these not because corporate managers
caused or promoted the crimes, but rather to encourage managerial attention to
preventing and detecting them.

Conceived this way, corporate criminal liability encourages a corporation
(acting primarily through its managers) to serve as a public trustee, with re-
sponsibilities to actively promote law compliance and the administration of
justice in connection with business activities initiated by the corporation.32

This quasi-official role involves obligations that are coextensive with a firm’s
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business reach. It entails both duties to assist public authorities in preventing
crimes and to aid in law enforcement investigations once crimes are committed
by corporate employees or agents.

While service by corporations as law enforcement trustees is not explicitly
recognized in federal statutes as a factor affecting corporate criminal liability,
federal respondeat superior standards for attributing criminal liability to firms
have been interpreted in a manner consistent with such a trustee model. Cor-
porate criminal liability is imposed under federal case law for most employee
crimes, even where employees are acting contrary to instructions from their
superiors in committing offenses.33 Such cases suggest that corporate criminal
liability is imposed not because an employee committing an offense has been
authorized to engage in illegal conduct, but rather because an offense by an
employee carrying out corporate affairs reflects a failure of corporate managers
to fulfill their law enforcement obligations. That is, criminal liability is im-
posed on a firm due to its failure to adequately serve as a public trustee for law
enforcement within the firm.

An Agency Analysis of Criminal Law Enforcement Through
Corporate Trustees

The imposition of corporate criminal liability on this basis and the creation of
corresponding law enforcement incentives for corporate managers have sound
underpinnings in agencyprinciples.Corporations are expected to serve as agents
of the public in carrying out crime prevention functions. The use of corporate
managers and employees as law enforcement agents is aimed in part at overcom-
ing barriers to effective law enforcementwithin corporations through traditional
means. To the extent that large corporate organizations operate in substantial
isolation from public scrutiny, the information gathering costs for detection of
corporate crimes by traditional means are often large. However, equivalent in-
formation is often available to corporate managers during normal management
activities. Furthermore, corporate managers can use their accumulated insight
into a firm’s operating methods to identify sources of useful information and
to interpret data gathered on possible misconduct. Finally, corporate managers
will typically be more effective in gathering information from employees than
outside investigators since managers can threaten termination or other disci-
pline against employees who are hesitant to disclose information needed in
investigations.

However, if corporate managers are to serve as a sort of private police force
regarding corporate misconduct, some very substantial corporate rewards for
effective law enforcement efforts are probably necessary to encourage diligent
action. Viewing corporate managers as agents of the public for law enforcement
purposes, the challenge in agency terms is to provide positive incentives for
successful law enforcement efforts or negative consequences for failures in
these efforts. These positive or negative incentives must be sufficiently large
and apparent to motivate corporate managers to act as public agents and to
undertake desired law enforcement efforts.

The sentencing guidelines establish these types of incentives in several ways.
Two important types of rewards for the pursuit of law compliance are cre-
ated by provisions for fine reductions based on corporate compliance pro-
grams and post-offense responses aiding law enforcement. In providing for
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reduced fines based on these types of desirable conduct, the federal sentencing
guidelines encourage corporations and their managers to perform in a socially
desirable fashion as public agents or trustees for corporate law enforcement
purposes.

This attempt under the guidelines to shift responsibilities from public to pri-
vate law enforcers has not gone unnoticed. Some corporate counsel view the
operation of compliance programs as ”doing the government’s job” and have
argued for more substantial corporate rewards to compensate for this private
allocation of law enforcement responsibilities.34 Beyond the fine reductions
provided for in the organizational sentencing guidelines, additional corporate
rewards for sound compliance programs might include complete corporate im-
munity from liability for offenses committed by employees, qualification for
special government opportunities (such as granting a company with a substan-
tial compliance program a preferred status as a government supplier), or public
recognition by government officials of superior compliance efforts to improve
the reputations of the firms involved.

While these more substantial rewards might motivate greater voluntary ef-
forts, for the moment corporations and their managers are expected to undertake
criminal law enforcement efforts as conscripts, not volunteers.35 Internal law
enforcement duties are demands placed on business managers in exchange for
the privilege of operating their businesses through the corporate form. To the
extent that operating a business through a complex and often socially isolated
corporate organization tends to shield internal misconduct from detection, this
mode of business operation may foster more criminal activities than would be
undertaken by independent individuals engaged in similar business activities
without the cloak of a corporate organization. It is fair to expect parties operat-
ing businesses through corporate organizations and receiving the business and
legal benefits of this mode of operation to take extra law enforcement steps to
counteract the relative isolation of many corporate activities from scrutiny by
traditional law enforcement personnel.

Demands for Private Policing in Corporate Organizations

The sentencing guideline’s emphasis on private policing in corporate organiza-
tions and reliance on corporate managers as law enforcement monitors akin to
private police forces within corporate organizations36 is consistent with soci-
ety’s increasing demands for police activities in general. Societal demands for
policing by state agents tends to increase where three circumstances are present
(1) inequality in social conditions is large; (2) crime victims and persons who
are in positions to monitor and reveal illegal conduct by offenders have few
if any social relationships such that the persons capable of revealing criminal
conduct are unlikely to act on behalf of crime victims; and (3) there are few
institutions other than police forces to discourage illegal conduct.37 In connec-
tion with traditional types of crime, if public resources do not meet demands for
police activity under these circumstances, various forms of nonstate policing
such as private guard services or citizen anti-crime organizations may be called
on to fill the gap.38

Demands for policing stem from two characteristics of social fragmentation.
First, persons who are not in daily contact with parties they perceive as potential
criminals lack the information sources about incipient criminal activities that
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would exist in a small, close-knit community. Persons expect police personnel to
obtain this information. Second, potential victims in a fragmented society may
expect that persons sharing community backgroundswith criminalswill identify
with offenders more readily than with remote crime victims and, therefore, will
not come forth to aid in law enforcement efforts. Hence, demands for police
activities of various sorts grow with increases in the diversity of populations
and with the isolation of particular community segments from others.

The growing complexity and isolation of large corporate organizations from
other portions of society at least partially explain increasing public demands for
regulatory oversight and criminal investigations of corporate activities. Many
persons with little or no access to corporate operations have no basis to evaluate
the social responsibility of corporate actors. However, they fear—correctly in
some cases—that strong pressures for corporate profits may result in the sac-
rifice of public interests to corporate gains. Coupled with this fear is a sense
that when misconduct occurs inside a firm, the tendency of corporations toward
secrecy and a desire to protect co-workers will encourage concealment of the
misconduct rather than revelations to public authorities. In light of such sus-
picion about corporate motives and the forthrightness of corporate disclosures
concerning internal misconduct, the public increasingly looks to regulators, law
enforcement personnel, and prosecutors to provide checks on illegal corporate
conduct that individual citizens cannot adequately monitor themselves. Many
individuals no doubt perceive themselves as potential victims of misconduct
by large corporations, yet feel helpless to prevent and avoid injuries absent
the deterrent efforts of public officials. Hence, they expect regulators and law
enforcement personnel to undertake corporate crime prevention efforts on their
behalf.

The emphasis in the organizational sentencing guidelines on encouraging
law enforcement steps by corporate managers is an outgrowth of these expec-
tations. If present resources of traditional law enforcement personnel do not
permit sufficient enforcement efforts to achieve a high level of corporate crime
prevention, it may be possible to produce equivalent results through the efforts
of corporate managers. From this instrumental perspective, reliance on internal
corporate law enforcement efforts is a way to accommodate increased public
suspicion of isolated corporate bureaucracies in a period when decreasing pub-
lic resources make public officials less and less able to provide an independent
law enforcement check on those bureaucracies.

Altered Managerial Relationships Following Internalization
of Corporate Law Enforcement

While the expanded involvement of corporate managers in crime detection and
prevention may improve law enforcement and compliance in corporate organi-
zations, these activities are also likely to alter relationships between corporate
managers and traditional law enforcement personnel and between managers
and their employees. On the one hand, law enforcement officials and corporate
managers may move toward greater cooperation instead of the adversarial con-
frontations that have generally characterized their relationships to this point.
On the other hand, firms and their employees (particularly those engaged in
misconduct or with information about internal misconduct but not wishing to
divulge it) may move toward more adversarial relationships.
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The nature of the relationship between corporate managers and law en-
forcement personnel that is encouraged under the organizational sentencing
guidelines is a matter of continuing debate. According to some law enforce-
ment personnel, the guidelines recognize that federal prosecutors, investigators,
and corporate managers share a “practical partnership” in combating corporate
crime. However, unlike a business partnership, corporate membership in this
arrangement is compulsory, not voluntary. As one United States Attorney has
observed—

Managements of publicly held corporations are left with few alternatives to attempting
to prevent wrongdoing in the corporation, detecting it when it occurs and reporting it
to the authorities.39

If a true law enforcement partnership is to develop between law enforcement
officials and corporate managers, their relationships will need to be premised
on a much higher degree of trust than presently prevails between these parties.
Changes in both managerial and prosecutorial behavior are needed.

For corporate managers, the trust of prosecutors can only be gained through
a track record of reliable assistance to law enforcement officials. If managers
wish to be seen as promoting law enforcement in a responsible manner, the
managers cannot pick and choose when to aid law enforcement officials and
when to resist. Rather, they must consistently engage in active crime detec-
tion and disclosure, erring, when in doubt, toward over-inclusive rather than
under-inclusive revelations. With such a pattern of cooperation and public ser-
vice, prosecutors will have good reasons to believe they are receiving complete
corporate cooperation in particular cases.

For their part, prosecutors need to provide greater assurances of desirable
corporate treatment following law enforcement assistance if they are to build
managerial trust in the desirability of such assistance. Two types of prosecutorial
actions would be beneficial. First, prosecutors need to establish concrete stan-
dards for withholding corporate prosecutions or filing lesser corporate charges
when corporations detect, disclose, and seek to prevent internal crimes. Bind-
ing standards governing prosecutorial discretion will help to ensure consistency
amongprosecutors. Such standardswould also provide corporatemanagerswith
compliance practice targets to aim for without fear that criteria for beneficial
corporate treatment will be constantly changed so as to be kept just out of
reach. Second, if formal standards for beneficial treatment are not met, but
firms nonetheless provide significant assistance in disclosing illegal conduct
and bringing responsible individuals to justice, prosecutors should recognize
this desirable corporate conduct with favorable charging decisions. A consistent
practice of withholding prosecutions on these grounds will help to reassure cor-
porate managers that, regardless of the formal status of corporate compliance
programs, their cooperation and efforts to reveal incriminating information to
public prosecutors will work to their company’s advantage by reducing cor-
porate liability. It will also indicate that prosecutors have due regard for the
legitimate interests of innocent shareholders, managers, and employees and
will not impose fines and related hardships on companies in which these per-
sons are stakeholders so long as corporate managers and employees have served
the public by contributing meaningfully to law enforcement.

The notion that firms cooperating with prosecutors should never be treated
more harshly than they would probably have been treated absent such
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cooperation suggests a strategy for government decisions about prosecuting
corporate defendants.Where firms (1) cooperate by revealing information about
corporate offenses that prosecutorswould probably not have detected fromother
sources and that was not otherwise required to be revealed and (2) undertake
significant self-studies and reforms to reduce the chances of a repeat offense,
favorable prosecutorial treatment should follow. In most cases, this treatment
should include the withholding of corporate charges. Where one or more of
these steps is lacking, but some desirable corporate actions are taken which
promote law enforcement, then less favorable treatment should follow, such as
withholding the most serious charges available against the firm and filing only
lesser charges.

This strategy for targeting corporate prosecutions is desirable because, ab-
sent positive prosecutorial treatment of corporations in a predictable pattern,
corporate managers will have no reason to cooperate with prosecutors concern-
ing offenses that are detected within firms but unlikely to be detected or fully
investigated by outside authorities. Given that managerial cooperation with in-
vestigations concerning such offenses may result in increased corporate costs
if this cooperation is followed by corporate charges and liability, managers
will tend to refuse to cooperate unless they are confident that prosecutors will
reciprocate in kind. Put into economic terms, corporate managers possessing
information about a corporate offense and considering cooperation with pros-
ecutors are placed in a form of prisoner’s dilemma. Their optimal result would
be achieved by cooperating with prosecutors and having prosecutors cooper-
ate with them through favorable prosecutorial treatment producing no corporate
penalty.However, if corporatemanagers perceive that disclosures to prosecutors
may hurt their firm by triggering new corporate charges and liability, they may
conclude that their optimal strategy is to withhold cooperation with prosecutors.
That is—in the absence of certainty about prosecutors’ responses—corporate
managers may believe, perhaps correctly, that the interests of their firm are best
served by avoiding disclosures. Theywill tend to adopt this view in the hope that,
absent the information the managers hold, prosecutors will not detect the crime
involved (orwill feel that they are unable to prove the facts necessary to establish
corporate liability for the crime) and no prosecution will follow. The only way
out of this dilemma is to increase managerial confidence in the linkage between
corporate cooperation and beneficial corporate treatment by prosecutors.

Changes in corporate criminal liability standards that increase managerial
incentives to monitor and disclose offenses by corporate employees will also
change relationships between corporations and their employees.40 If firms adopt
the sorts of internal policing activities encouraged by the guidelines, corporate
managers conducting internal audits and investigations and regularly disclos-
ing detected misconduct will pose obvious threats to internal wrongdoers and
those who wish to shield such wrongdoers from punishment. These changes
are likely to create new tensions between corporate managers and employees.
In settings where employees are unsure about the bounds of lawful activities,
the adoption of a significant internal “policing” apparatus may also hamper
legitimate employee creativity and lower employee morale.41

To avoid these problems, firms must prepare employees for law compliance
monitoring and the investigative aftermath of an internal offense. Corporate
employees engaging in offenses in their jobs must be characterized as acting
as much against corporate interests as employees stealing corporate property.
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Employee attitudes toward corporate offenders should be shaped accordingly.
A firm must also convince employees that resisting an audit or investigation
or altering evidence with the aim of protecting an individual offender is not
in their company’s interest. To the extent that employees are convinced of this
by internal discipline imposed on employees who engage in such abuses, law
compliance audits, investigations and disclosures will proceed more smoothly.
Perhaps more important, potential offenders will be more strongly deterred
because they will not count on internal corporate shelters to protect them from
prosecutions and criminal punishments.

Expanding Corporate Culpability Tests into International
Criminal Law Systems

As described here, the notion that corporations which make substantial efforts
to prevent and detect illegal misconduct by corporate employees should avoid
some or all liability for that misconduct is a central feature of United States
criminal laws and has substantial policy underpinnings. The policy advantages
already discussed would suggest that similar corporate culpability standards
and criminal liability gradients would also be valuable components of foreign
legal systems. This section considers some of the features of foreign criminal
law systems that may create barriers to the type of corporate criminal liability
standards turningonpreventive fault that have emerged inUnitedStates criminal
laws and prosecutorial standards.

Limits on Corporate Criminal Liability

A fundamental limitation on the use of corporate criminal liability as a means
to encourage responsible crime prevention efforts by corporate organizations is
the complete failure of some foreign legal systems to recognize organizational
criminal liability under any circumstances. These foreign systems refuse to
accept this type of liability because they maintain a strict requirement that
criminal liability be based on personal scienter or bad intent and do not accept
the notion that an organization can have that intent. Given that corporations
cannot possess the characteristic which is the lynchpin of criminal liability,
corporations are exempt from criminal liability under these systems, although
their culpable employees remain criminally liable as individuals.

Professor John C. Coffee, Jr., has summarized the limited recognition of
corporate criminal liability in some foreign legal systems as follows:42

[C]ivil law regimes uniformly dismissed the idea of corporate criminal law liability,
largely because the concept of mens rea seemed inconsistent with that of a fictional
person.43 British law went only a modest half step further. As late as 1971, the House
of Lords showed itself still wedded to a narrow “alter ego” theory of corporate criminal
liability underwhichonly officers at very senior executive levelswithin the corporation
could “be identified with it, as being or having its directing mind and will, its centre
or ego, and its brains. . . . ”44 Under this simplistic—and indeed anthropomorphic—
model of corporate decision-making, if an individual does not qualify as a “corporate
organ,” his acts and intent cannot be imputed to the corporation, even though he
may be responding to pressures or incentives created by higher ranking personnel
within the corporation. Underinclusive as this theory seems, it nonetheless remains
the dominant paradigm in those legal systems that follow British precedent.45
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Systems which maintain a strict requirement of individual scienter and cul-
pability in order to impose criminal liability do possess several advantages.
They focus serious criminal penalties on personal decisions to act in a cul-
pable manner and thereby clarify the deterrent message of criminal liability.
These systems also reassure corporate managers that their organizational trea-
suries or resources will not be unexpectedly impaired by criminal penalties,
although individual corporate employees or agents may be subjected to such
penalties where they engage in culpable conduct either for their own gain or
that of their corporation. Criminal law systems lacking corporate criminal li-
ability may also streamline certain criminal proceedings by avoiding complex
disputes about the scope of corporate misconduct and related crime preven-
tion efforts by corporations to the extent that such efforts bear on sentencing
decisions.

Despite these advantages, criminal law systems having no corporate crimi-
nal liability are probably undesirable on balance. Since corporations have no
stake in the criminal penalties at issue, these legal systems lose the opportu-
nity to strongly interest corporate managers in the prevention and detection
of misconduct in the course of corporate affairs. They also fail to offer dif-
ferential incentives and rewards to corporations undertaking extensive crime
prevention efforts relative to firms undertaking no such efforts. In short, while
there are advantages and superficial simplicities in criminal law systems lim-
iting criminal liability to individuals with personal culpability, these systems
seem unnecessarily inflexible and ill tailored to the realities of modern corpo-
rate crime characteristics and settings in which corporations and their managers
may often be the only effective law enforcement actors. Criminal law systems
lacking corporate criminal liability fail to capitalize on the crime prevention
capabilities of corporate organizations and the ability of differential criminal
penalties, varied in accordance with the quality of corporate compliance and
ethics programs, to motivate company executives to use these crime prevention
capabilities. Criminal law systems having this type of complete blindness to
corporate criminal liability would probably be improved by enhanced threats
of such liability, mediated by corporate culpability criteria.

Cultural Impediments to Compliance Program Features

Values present in some cultures may impair the operation of certain compliance
program features regarded as essential in compliance programs operated in the
United States and force foreign legal systems to adopt different criteria for
assessing the reasonableness of a compliance program.

For example, in some foreign settings, systems for receiving anonymous
whistleblower reports are viewed in a much less positive light than they are by
most managers of United States companies.46 In these foreign settings, anony-
mous reports on asserted misconduct by fellow employees are seen by some
persons as undesirable counterparts to false reports made on fellow citizens
in such repressive regimes as Nazi Germany. Likewise, a system calling for
employees to monitor misconduct by their fellow workers and to report de-
tected instances of misconduct to corporate managers may call up images of
the oppressive surveillance of earlier repressive regimes in particular coun-
tries, leading to a unusual hostility to law compliance monitoring and reporting
systems in corporate organizations.
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In terms of managerial effectiveness, these concerns over whistleblower and
compliance monitoring features of compliance programs are probably mis-
guided. Such program features are needed to overcome the peculiar isolation
from public scrutiny that corporate internal misconduct would otherwise enjoy
given the separation of many corporate activities from outside observers and the
tendency of coworkers sharing corporate activities to maintain secrecy about
corporate activities. Hence, corporate whistleblower processes and compliance
monitoring efforts probably do not implement an oppressive environment in
most cases, but rather establish a balanced level of compliance scrutiny and
information flow as corporate-initiated activities go forward.

However, even if corporate whistleblower programs and compliance moni-
toring and auditing efforts are perceived as having positive net consequences
such that they should be encouraged under legal standards developed in foreign
legal systems, the types of compliance-promoting practices that are needed in
a reasonable compliance program will depend on the degree of countervailing
resistance and hostility encountered in employee populations. This suggests
that standards for reasonable compliance efforts may vary considerably as em-
ployee and societal values regarding surveillance and misconduct reporting
differ.

Developing Compliance Program Standards Through Fragmented
Common Law Processes

In common law systems where many legal standards are developed in case
analyses, generally applicable standards for assessing the quality of compliance
programs may not emerge clearly due to the narrow factual focus of particular
cases and the fragmentary quality of compliance program assessments related
to the facts of particular cases. Court assessments of compliance practices in
any particular case may focus on specific compliance program elements that are
at issue without consideration of the broader features of a corporate defendant’s
compliance program or the overall effectiveness of the program.

Following an extensive review of corporate criminal cases, the Law Reform
Commission for New South Wales (NSW), Australia, noted the often fragmen-
tary and incomplete assessments of corporate compliance programs by criminal
courts:

Corporate Compliance Systems

4.32 The absence or inadequacy of procedures in the corporation to prevent the con-
travention of the law may aggravate the penalty. On the other hand, the existence of
such a system may result in a more lenient penalty. For example, steps taken by the
company to educate employees prior to the breach or the existence of a company
policy against breaches of the law have been held to be relevant. Steps taken by the
corporation after the occurrence of the offense, such as the adoption or improvement
of policies and procedures to prevent further contravention may be taken into account
to mitigate the penalty.

4.33Most of theNewSouthWales caseswhere the presence or absence of corporate
compliance systems have been held relevant have been in the areas of occupational
health and safety, environmental protection and contempt by publication. There is,
however, a lack of clarity in the cases as to what is required for a compliance system
to help mitigate the severity of corporate penalties. There is some confusion over
whether the mere existence of a compliance system is sufficient or if the corporation
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must prove that the system has the capacity to prevent and detect violations of the
law. The standards by which the effectiveness of such programs could be gauged are
not apparent.47

In general, the lack of experience and specialized knowledge of criminal
courts regarding corporate crime prevention systems, coupled with the often
narrow concern of such courts with the types of compliance program features
that have failed in a particular criminal case, will tend to produce analyses by
courts in common law systems that do not assess the full range of compliance
program elements which are relevant in determining if a company operated
a generally effective law compliance program. Absent such complete assess-
ments, common law courts may tend to allocate reduced corporate criminal
penalties to firms that do not possess generally effective systems or fail to grant
penalty reductions to firms that have such systems. In addition, the narrowly
focused analyses of these courts may provide little guidance to company ex-
ecutives regarding the overall characteristics of compliance programs that will
qualify their firms for reduced penalties in the future.

Developing Compliance Program Criteria Based
on General Management Tools

In contrast to the problems raised by fragmentary analyses of compliance pro-
grams by criminal courts, efforts by law reform commissions or equivalent
bodies in foreign legal systems offer means to develop comprehensive criteria
for evaluating compliance program features and to link those criteria to tests
for good corporate management tools.

In the United States, the Sentencing Commission adopted a similar approach
to assessing and revising federal sentencing standards for evaluating compliance
programs. Upon the tenth anniversary of the effective date of the Sentencing
Commission’s organizational sentencing guidelines implementing reduced sen-
tences for corporationswith responsible compliance programs, theCommission
appointed an Advisory Group on the Organizational Sentencing Guidelines to
assess the impact of the guidelines and to evaluate the need for changes in the
guidelines’ standards for identifying effective compliance programs. The Advi-
soryGroup reflected a broad range of experiencewith organizational sentencing
and compliance programs, being comprised of present and former prosecutors
(including a former Deputy Attorney General, the former head of the Justice
Department’s Antitrust Division, and several present and former U.S. Attor-
neys), criminal defense attorneys, compliance program experts, organizational
ethics specialists, and legal and business school academics.48

After conducting an 18-month study of organizational sentencing practices
and evolving knowledge in the business community regarding effective com-
pliance practices, the Advisory Group recommended several modifications
in the sentencing guidelines’ criteria for an effective compliance program.49

These recommendations building on expanded experience with compliance
methods and improved understanding of the linkage between those methods
and corporate management generally were largely accepted by the Sentencing
Commission, resulting in new sentencing guidelines effective on November 1,
2004.50

Foreign legal systems with law reform commissions have recognized the ad-
vantages of using such commissions to develop complete compliance program
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standards for inclusion in criminal laws. Studies by such commissions have
produced recommendations that compliance program standards require cor-
porations to implement effective management tools for preventing offenses in
order to qualify for favorable legal treatment. The conclusions of the NSW
Law Reform Commission, reached after an extensive study of organizational
sentencing practices worldwide, are typical of the emphasis on effective man-
agement tools in newly developed criminal law standards:

4:35 The Commission is of the view that it should not be sufficient for a compliance
program to exist or for a corporation merely to exhort its officers and employees to
obey the law. Case law supports the view that a compliance program must also be
a successful management tool with the demonstrated capacity to prevent, detect and
remedy breaches that may occur in the daily conduct of the company’s business.51

Studies such as the evaluations of theNSWLawReformCommission,while dif-
ficult to complete, offer the promise of saving governmental resources over time
by assisting sentencing courts in numerous organizational sentencing analyses,
ensuring that these analyses are complete and well constructed, and sending
clear signals to corporate executives about the characteristics of generally ef-
fective compliance and ethics programs and the types of corporate actions that
are necessary to qualify for favorable legal treatment under corporate criminal
laws.

Conclusion

Beginning with the federal sentencing guidelines for organizational offenders
promulgated by the United States Sentencing Commission in 1991, substantial
criminal liability reductions have been available for corporate concerns that take
reasonable efforts to self-police their operations, to instruct their employees
how to obey the law, to detect violations of law in company activities, and to
report detected offenses to public authorities. This basis for varying corporate
liability has proven attractive to lawmakers in both criminal and regulatory
contexts and is now a primary consideration in corporate criminal liability
standards, prosecutorial discretion criteria, and regulatory liability measures
in such diverse fields as health care fraud, money laundering, environmental
offenses, and securities law violations.52

Liability reduction incentives for companies that engage in reasonable crime
prevention have proven to be effective means to focus management attention
on crime control and to marshal the power of organizational management tools
and resources to prevent and detect criminal offenses in corporate contexts. The
reaffirmation of these rewards by the Sentencing Commission in amendments
to the sentencing guidelines enacted in 2004 confirms the Commission’s belief
in the success of this sentencing approach over its first decade of operation.53

As threats of criminal liability rise in size and number, the criminal sentenc-
ing rewards available for substantial compliance efforts should cause more
and more corporations to follow the lead of the sentencing guidelines and to
adopt effective compliance and ethics programs. In addition, the reliance of
numerous regulatory agencies on the reward logic and the compliance pro-
gram definitions of the sentencing guidelines will ensure that governmental
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encouragement of corporate self-policing proceeds in regulatory as well as
criminal contexts.

As both guidelines for corporate action and bases for harsh treatment of con-
victed corporations lacking reasonable crime prevention practices, standards
for identifying generally effective corporate compliance and ethics programs
are at the heart of the most important shift in corporate criminal law in many
decades—the transformation of business corporations from passive beneficia-
ries of many corporate offenses into self-policing entities that are intensely
interested in preventing corporate crimes and other internal misconduct.
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Forms of White-Collar Crime



1
Gold-Collar Crime

The Peculiar Complexities and Ambiguities of War Crimes,
Crimes Against Humanity, and Genocide

Chrisje Brants

‘The peculiarity of the role of perpetrator [. . . ] consists in this: that he acts not only
himself but also with the help of a complex executive machinery. [. . . ] These are not
some Tom, Dick, or Harry of unknown lineage, without hearth or home. These are titled
personages, upper classes [. . . ]’1 ‘A multitude of enthusiastic collaborators, at all levels
of the [. . . ] hierarchy had cooperated in organizing and executing [the crimes].’2

Such statements now seem commonplace to the student of white-collar and
corporate crime, yet these were penned not long after Edwin Sutherland defined
white-collar crime as “a crime committed by a person of respectability and
high social status in the course of his occupation,”3 and long before the term
“corporate crime” became normal usage in criminology. Written in 1944 and
1947, respectively, they refer to the difficulties of understanding and judging the
international crimes committed by the Nazis during World War II—acts we now
know as war crimes, crimes against humanity, and genocide, although then the
terminology was slightly different. For the purpose of this article, I shall use the
term “international crimes” as synonymous with the three categories in current
use.

A great deal has been written about the trials at Nuremberg and Tokyo, and
the individual and collective responsibility of the perpetrators. And there exists
today a large body of scholarship concerned with the doctrine and practice of
bringing to justice the perpetrators of international crimes under the statutes
of the International Criminal Tribunals for the Former Yugoslavia (ICTY) and
Rwanda (ICTR),which are situated at TheHague in theNetherlands andArusha
in Tanzania; More recently, and at present engaged in getting its first cases un-
derway, there is the International Criminal Court (ICC), also at The Hague. The
approach in such writings, however, is most commonly from a legal perspective
and the criminological significance of criminalizing those ultimately responsi-
ble for war crimes, crimes against humanity, and acts of genocide, and of the
sentences passed on them, is largely ignored. It is perhaps in the nature of crim-
inal law, which reduces behavior to the (provable) guilt of culpable individuals,
to remove crime from its wider context. While that may serve to ensure that
principles of due process are met and that only the actually guilty individual
is convicted for his or her own part in a crime, it does not contribute much to
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our understanding of the phenomenon of collective criminality that so often
accompanies armed conflict.

Criminologists have paid little attention as a distinct form of criminality to the
grave breaches of human rights that international crimes entail. Following the
pioneering work of Stanley Cohen in this field, a certain body of literature has
arisen, more especially after the advent of the different international tribunals,
though it can by no means compete with the libraries full that legal scholars
have produced and often still seems to be searching for a sound theoretical
basis. Certainly, those who have attempted to include the problem of human
rights in criminological texts have rarely drawn on the theory of white-collar
and corporate crime to enhance our understanding of crimes against humanity.
The only really notable exception is Cohen, who has argued consistently for
state criminal liability,4 while Nelken and Cottino mention genocide in passing
in their overview of white-collar crime.5 Neither have criminologists examined
the peculiar legal difficulties experienced in the practice of dealing with the
criminal liability of high-ranking military personnel and other officials who
are involved in such atrocities. In this contribution I want to try to close that
gap a little by taking a closer look at whether it is helpful or even feasible
to consider these international crimes as forms of white-collar and corporate
crime; or, given that this might further complicate and fudge already existing
definitional disagreements, whether we could at least use the analogy to pro-
mote insight into what is becoming an increasingly important topic in the field
of criminal law. It is a wide and complicated subject, both from a legal and
criminological perspective, and I can do little more than attempt to outline an
approach that could be fruitful in bringing these crimes within the purlieu of
criminology.

A Catalog of Necessary Questions

The first question of course must be, What are the similarities and what the
differences between international crimes and white-collar and corporate crime?
Given that the latter are in themselves contested concepts, the most helpful
approach may well be the very fact of that contestation. Can it be that such
generally abhorred crimes as the killing and mistreatment of prisoners of war,
themass rape of civilians by themilitary, the subjugation of populations through
the destruction of their livelihoods, or the extermination of people because
they belong to a certain group, are somehow shot through with the sort of
ambivalence that characterizes white-collar crime? Or that the official reaction
to crimes against humanity, which is now embodied in international criminal
law, itself puts obstacles in the path of bringing the perpetrators to justice?
Identifying possible ambiguities is a first step toward unraveling the context
in which these international crimes occur, without which our understanding of
them will be fragmentary at best.6

Following from this, we must then try to distinguish between the different
types of perpetrators that commit war crimes, crimes against humanity, and
genocide. There are, of course, the men—and they are almost always men—
who actually do the killing, the maiming, the burning, and the torturing. They
are the blue-collar workers of the forces engaged in armed conflict, and, as
in white-collar and corporate crime, they complicate the issue of who is to be
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held criminally responsible and whether such responsibility can be laid at the
door of those who do not get their hands dirty and take no active physical part
in the commission of the crimes. For the significance of Sutherland’s defini-
tion of white-collar crime, however vague and debatable it may be,7 lies first
and foremost in the combination of “high social status and respectability” and
“occupation.” In not only highlighting one of the reasons for the ambivalent
reaction to such crime, but also in paving the way for the work later done on
corporate crime, it guides us toward the complexities of (criminal) responsibil-
ity within an organizational context; eventually it points to the shortcomings
of the criminal law, with its emphasis on individual guilt, and to the selectivity
of the prosecution process. The difference between white and blue collars, in-
deed the definition of respectability and status as Sutherland understood it, may
be redundant in late-modern society, but hierarchical order in organizations is
not: some still (are paid to) do the thinking and the planning and derive their
responsibility and authority from that status, while others do the (dirty) manual
work and are not encouraged to question policy or strategy.

The difficulties of translating occupational (and moral) responsibility into
criminal liability8 also apply in the case of international crimes.9 While we
cannot ignore the contribution of the “foot soldier,” especially in the light of
the question of ambivalent attitudes to such crimes, equally pressing concerns
are the responsibility of military commanders (for which all of the international
statutes provide), and the problems of apportioning criminally relevant blame
to those who never fired a rifle, set fire to a house, left women and children to
starve, turned a blind eye to the actions of their subordinates, or were perhaps
even ignorant of them, were one or sometimes many steps removed from what
actually happened in the field.

However, the actions and omissions of military commanders—“gold-collar
crime”—form only one part of the problem. The context of crimes commit-
ted by military actors must take us further, away from the majors and gener-
als and behind the scenes of military action to the political backrooms where
wars are planned and the resulting atrocities either intentionally incorporated
into military strategy or wittingly or unwittingly taken for granted. The mili-
tary do not operate in a vacuum, so we must also examine the responsibility
of influential political and civilian officials: those who are in a position to
direct the conduct of military action, who devise policies of war and some-
times of genocide, who use the mass media to stir up conflict and hatred. This
type of superior responsibility too is catered to in the international criminal
statutes.

Simply examining the ambitions, intentions, or state of mind of individual
civilian superiors still does not put the crimes they incite or facilitate completely
in context. So we must go further still and look at the contribution of the organi-
zations for which such people work (in the final event the state), which bear all
the hallmarks of corporate crime but forwhich there is no equivalent under inter-
national criminal law. And finally there are the legitimate business enterprises
and their executives, who provide the means of committing crimes against hu-
manity or who help prolong conflicts in which such crimes are committed. They
may, for example, deliver the components for poison gas or contravene arms
embargoes, or provide finance for a state and therefore for its security forces,
which then go on to commit grave infringements of human rights. Corporations
and their executives sometimes risk prosecution (for economic crimes) under
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national laws, but they are seldom if ever held responsible for the international
crimes they have helped commit. In both theory and practice, this is probably
by far the most intransigent legal problem of the context in which international
crimes are committed.

In the coming pages, I will highlight a number of aspects from this catalog
of questions. To keep matters of law as simple as possible, I will refer to the
Statute of the International Criminal Court only as the relevant international
statutory law. The statutes of the ICTY and ICTR, which differ somewhat from
that of the ICC in wording and scope, are of course still in force and will re-
main so as long as the tribunals continue to operate. However, the ICC is the
only court to have geographically unlimited, if secondary, jurisdiction, and its
statute is not only the most recent but also incorporates the case law based on its
predecessors. This whole body of international law regards as its sources cus-
tomary international law, legal doctrine from national criminal justice systems,
international human rights instruments, and case law from all international tri-
bunals, including Nuremberg and Tokyo. I will, of course, cite such sources
where appropriate.

International Crimes and the Analogy with
White-Collar and Corporate Crime

The ambiguities of both white-collar crime and the reaction to it have often
been remarked upon, although equally often simply taken as a starting point
to examine one or another aspect of the phenomenon. Some, however, have
seen ambiguity and ambivalence as its outstanding characteristics. The first of
these was the Norwegian sociologist Vilhelm Aubert.10 Nelken, following in
his footsteps, argues that while there is still much disagreement over how to
define and explain white-collar crime, the “ambiguity about [its] nature and
the best way of responding to it, forms an essential key to the topic.”11 Such
ambiguity exists at a number of levels. There is uncertainty as to what range
of crimes is being referred to, and as to whether they actually are crimes,
given that not all, or even a few, infractions are prosecuted under criminal
law and that society at large does not regard all or even much of such be-
havior as criminal. Then there is the question of whether the organizational
context of white-collar crime means that the perpetrators are simply engaging
in conventional behavior within their own group and are therefore not “really”
deviant.

In any event, that contextmayprovide sufficient justification to engagewidely
in neutralizing techniques that allow perpetrators not to think of their actions
as crime and themselves as criminals—a self-indulgence to which the lack of
identifiable victims almost certainly contributes. The official response is equally
ambivalent, often shaped by a lack of political will and with forms of control
other than prosecution frequently preferred, or blind eyes turned as the collateral
costs of effective control (loss of production, possible bankruptcy, unemploy-
ment) are weighed against the acceptance of the “reasonable” consequences
of doing nothing at all; all of which reinforces the notion that the behavior in
question is not really criminal and its consequences not really serious. At the
same time, ideologically loaded communication as to the state’s intentions of
cracking down on such crime conceals these ambiguities.12
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At first sight, none of these ambiguities attach to war crimes, crimes against
humanity and genocide. Not only does it appear perfectly clear what these
crimes are—the behavior that constitutes being set out in detail in Articles 6,
7, and 8 of the ICC Statute and continually interpreted and clarified in the
case law of the international tribunals—there is no question about whether they
are “really” crimes. Involving murder, inflicting grievous bodily harm, rape,
arson, wanton destruction of property, and in general the negation of what
are held to be universal civilized values, they are crimes under most if not all
national systems of criminal justice, and in the specific context of international
criminal law universally held to be the most heinous of all. Those who commit
such crimes are often perfectly aware of this and are at pains to cover their
tracks. Neither can there be said to be no readily identifiable victims; rather, the
opposite.

The preamble to the statute also makes it quite clear that prosecution of
perpetrators, and especially those in a position to give orders and to control
events, must be the first goal of international criminal justice: the ICC is not
concerned with the “little guys,” nor with finding alternative, less “expensive”
ways of expressing the sternest moral disapproval:

. . . Mindful that during this century millions of children, women and men have been
victims of unimaginable atrocities that deeply shock the conscience of humanity,

Recognizing that such grave crimes threaten the peace, security and well-being of
the world,

Affirming that the most serious crimes of concern to the international community as
a whole must not go unpunished and that their effective prosecution must be ensured
by taking measures at the national level and by enhancing international cooperation,

Determined to put an end to impunity for the perpetrators of these crimes and thus
to contribute to the prevention of such crimes . . . 13

Nevertheless, ambivalence and ambiguities exist on a par with those that char-
acterize corporate and white-collar crime. To start with, and notwithstanding
the declarations of ideological good intent that accompany the whole venture
of international justice, there is the ambivalence of the community of states that
have joined together in creating a sphere of international criminal justice. The
statute of the ICC has a long and troubled history,14 and was finally threshed
out during negotiations in Rome in 1998 and amended and reamended in the
following years until it entered into force on July 1, 2002. Leaving aside the
eventual withdrawal of the United States, which somewhat undermined the ide-
ological clout of this joint enterprise, the ICC, or Rome, Statute is, inevitably,
the result of political and legal compromise. Parties, envisaging situations in
which they themselves might wish to engage in international armed conflict, or
could become embroiled in wars outside of the authority of the United Nations,
were, for example, unable to agree on the crime of aggression that ranked so
prominently at Nuremberg; much to the chagrin of Germany and Japan, it was
tabled, to be reconsidered when the statute comes up for review after seven
years (Articles 5, 121, and 123).

There were also disagreements on which system of law (common or civil)
should prevail and on a number of doctrinal issues, among other things whether
the court would have jurisdiction over corporate actors.15 More importantly,
perhaps, the problem of the sovereignty of states has been solved through the
principle of subsidiarity or complementarity: the ICChas secondary jurisdiction
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only—namely, if states are unwilling or unable to prosecute the relevant crimes
themselves in a fair and impartial manner (Article 17). This in its turn produces
selectivity in prosecution and affects the ideologicalmessage produced by inter-
national criminal justice about who the international criminals are—and more
especially, who they are not. And finally, where the politicians have dragged
their feet, this has sometimes resulted in lack of financial and other support.16

The ICTY and ICTR, for example, were and sometimes still are notoriously
short of money and staff.

If the international context has affected the ambit of the law and the juris-
diction of the court, then the national context in which international crimes
are committed and the organizational context in which the actual acts are per-
petrated and the decisions leading up to them have wide implications for the
social and psychological significance of behavior in the social setting of con-
flict in which it takes place. War crimes are distinguished from crimes against
humanity and genocide, in that they are defined as taking place in the context
of armed conflict, while both crimes against humanity and genocide may also
be committed in “peacetime.” Since the first case to come before the ICTY,17

“armed conflict” is interpreted as being both international and internal. All
are crimes that occur on a mass-scale, in the context of systematic violence.18

Although war crimes may be committed by individual soldiers on an entirely
individual basis, the ICC is mainly concerned when they occur on a large
scale or as part of a plan or policy. Such crimes represent collective wrong-
doing as do crimes against humanity and genocide that by definition imply
systematic organization—what has been called system-criminality.19 It is in
this sense that the analogy with corporate crime is strongest, and it is to this
characteristic that we must look to uncover ambiguities as to the nature of
behavior that would, in any other context, be considered criminal by the perpe-
trators.

It is obvious that such large-scale criminality requires preparation and orga-
nization and that this in its turn almost always involves the machinery of the
state (or in the case of a disintegrating state with competing or rebel factions, of
the local geographical entity to which they belong): the cooperation of armed
forces and the connivance and backup of (local) politicians, bureaucrats, and
society at large. This complex network of organizational relationships forms
the environment in which both fighters in the field and commanders and other
superiors work toward a common goal—prevailing over the enemy. As Punch
has said of organizational crime in which normal people do deviant things,20

this is a “messy, dirty environment” (and war is the dirtiest business of all), in
which deviance becomes a means of survival. But only if it can be rationalized
and justified, for “ordinary men” do not “normally” deviate from compelling
social and moral norms. Techniques of neutralization abound in situations of
armed conflict, ranging from “only obeying orders” to the negation of the very
humanity of the enemy, the “other.” International crimes take place in a group
culture of fear and violence that through such techniques becomes a culture of
normality.21 But, as Nelken exhorts us with regard to corporate and white-collar
crime,22 wemust appreciate the perspective of thosewho engage in international
crimes in order to understand them, however difficult or morally repugnant that
may be.

Two aspects of this “culture of normality” deserve special attention, for they
form the organizational context within which ordinary men do extraordinary
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things, and they have been well documented in the criminology of corporate
crime. The first is the bureaucratic nature of organizations, be they commercial
or political (or indeed the army), in which it is the job of middle management
to control and monitor organizational progress towards organizational goals.
In its humdrum banality, however, bureaucracy and the strain of conforming
to organizational goals which are politically and culturally determined and
“normalized” can serve to disguise the criminal nature of that progress and of the
means by which it is achieved. Balance sheets showing figures of profit and loss,
time schedules to be met, and the everyday costs and logistics of organizational
business are simply so many piles of paper and normal bureaucratic pressures.
But precisely because of that they hide the horrors of a concentration camp just
as easily as they hide a price-fixing scam or the damage done to the environment
and people by illegal emissions of polluting agents.23

The second is “the consensus-producing machinery in society” that allows
situations to be redefined and individuals to perceive their behavior as legiti-
mate. Science, law, and religion all play a role in providing notions that can
be used by collective or individual actors to negate their own or other people’s
responsibility.24 Studies of German soldiers who committed atrocities on the
Eastern front and were involved in the mass-murder of Jews and partisans have
shown that not only could most give no explanation for their behavior afterward,
they also could not conceive of themselves as ever having behaved in such a
way, although some were still able to recall the rationalizations that appear to
have guided them.25 Indeed, an important part of the consensus about what
constitutes legitimate action is achieved by the development of a rationalizing
vocabulary that either neutralizes or justifies the deviance. Already in 1953,
Cressey had identified as a contributing factor to white-collar crime “verbaliza-
tions which could permit the commission of a crime while the idea of honesty
was maintained,”26 rendering reality “opaque” and, in the case of international
crimes, depriving acts of violence of their criminal nature and victims of their
actual status.27

The development of a rationalizing vocabulary that allows perpetrators of
international crimes to justify their individual behavior and at the same time
promotes acceptance of their actions by society at large—for which the con-
nivance of the mass media is indispensable—may take two forms. On the one
hand we find, in the systematic portrayal of the victims as an inhuman plague
of vermin to be sought out and eradicated, the creation of a legitimate identity
for the perpetrators as saviors of their own group in the face of overwhelming
danger. In films and cartoons, the Nazis regularly portrayed Jews as rats. More
recently Radio TelTT´ evision Libre des Milles Collines´ in Rwanda consistently
referred to Tutsis as “cockroaches.”28 On the other hand, subtler but no less ef-
fective in paving the way for ordinary men to commit acts of which they would
otherwise not be capable, there is the vocabulary of moral neutrality or even
moral justification. The bombing of civilians becomes “collateral damage,”
bulldozing villages and destroying crops is “punishment” and “deterrence” for
harboring insurgents, deportation of groups of the population—often a prelude
to or part of a program of genocide—goes by the benevolent name of “ethnic
cleansing.”

So, if the international community defines, albeit in practice somewhat selec-
tively, these acts as heinous crimes, the national community in which they take
place, or a proportion of it, need not and indeed in many cases does not. Given
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the social construction of legitimacy that is characteristic of the systemic nature
of international crimes, bringing the perpetrators to justice presents particular
problems, one of which is that segments of the population may continue to
regard them as heroes rather than villains and protect them against the efforts
of an international prosecutor to secure their arrest. International courts have
no police force and are dependent on co-operation on the territory of the state
concerned, although under certain circumstances the Prosecutor may call on
United Nations forces to assist. It is indicative of the aura of legitimacy that still
surrounds them on their home territory that the Bosnian Serb commander and
president, respectively, Mladić and Karadi´´ c, have still not been caught after ten´
years and are thought to be hiding with the aid of the local population.

The Criminal Liability of Figures of Authority

Understanding the legitimizing context in which individual members of armed
forces or groups of civilians actually commit atrocities does not absolve them
from their individual guilt or responsibility, any more than the corporate context
absolves middle management or factory workers for acts which, in any other
setting, they would know to be criminal. In recognition of the fact that inter-
national crimes could not be committed if ordinary men were not prepared to
kill and maim or to submit to the evil banality of the bureaucratic procedures
that accompany systemic and officially condoned violence, from Nuremberg
onwards the defense of “superior orders” as such (Befehl ist Befehl) has never
been admitted:29 the test is whether moral choice was in fact possible30—in
legal terms whether the absence of that choice constitutes duress.31 Very rarely
is that found to be the case, although it may be a factor in mitigation, while the
lower the rank of the perpetrator, the more likely it is that some form of duress
will be recognized.40

Superior Responsibility

Although concerned with individual culpability, as is all criminal law, the
statutes and case law of international justice recognize the context in which
individuals have acted and the systemic nature of the crimes that come under
international jurisdiction. They are concernedwith crimes against humanity that
involve “widespread and systematic attacks” on a civilian population (Article 7,
Rome Statute), with war crimes as “part of a plan or policy” (Article 8), while
the nature of the acts that constitute genocide implies, through the requirement
of special intent “to destroy, in whole or in part, a national, ethnical, racial, or re-
ligious group as such” (Article 6), the existence of some sort of program, plan,
or policy that has been communicated to the actual perpetrators. In limiting
jurisdiction to “the most serious crimes of concern to the international commu-
nity,” international criminal justice also concentrates on those with whom the
most serious responsibility rests. These are the figures of authority who give
the orders, who plan and control policy and strategy, who in general create or
manipulate the social conditions in which the atrocities occur, or who are in a
position to prevent them.

It is not their physical actions that constitute their crimes, but their functional
behavior, their (mal)functioning in positions of authority, be they military or
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civilian. Their criminalization represents that particular form of noblesse oblige
that requires superiors to have, and demonstrate, higher moral standards than
their subordinates. There is a word for this in German legal doctrine: Garan-
tenstellung, a concept that allows the criminal prosecution of superiors for acts
that others, their subordinates, have committed. This goes further than accom-
plice liability with its difficult proof of intent, but stops short of strict liability
deriving simply from “the accused’s position and duty of care” as applies in
the United States with regard to public welfare offenses.33 Rather it interprets
the required degree of mens rea as extending from intent to culpable negli-
gence and closely resembles the way in which Dutch law deals with corporate
executives.34

Article 28 a. and b. sets out the conditions under which commanders and
other superiors can be held responsible for crimes committed by their subor-
dinates, because their own actions—or rather omissions—are culpable (other
than giving the actual orders, which incurs direct individual liability).35 The
requirements for criminal liability are identical in so far as they attach only if
the superior, military or otherwise, had effective command, authority, or control
over those subordinates, and failed to so exercise it as to repress or prevent the
crimes, or failed to refer the matter to the competent authorities. Clearly, culpa-
ble failure to exercise authority and control requires some form of knowledge
of the (foreseeable) event and its probable or possible consequences. There is,
however, a subtle difference in the degree of mens rea required here. According
to Article 28 a. 1, military commanders or others acting effectively as a military
commander are criminally responsible if they “either knew or, owing to the
circumstances at the time, should have known [my italics] that the forces were
committing or about to commit such crimes.” For superior–subordinate rela-
tionships outside of military situations, proof is needed that “the superior either
knew, or consciously disregarded [my italics] information which clearly indi-
cated that the subordinates were committing or about to commit such crimes”
(Article 28b. 1).

On the one hand, there is something to be said for this distinction: in a mil-
itary setting, superiors are perhaps more likely to be in a position to be able
to know what happens in the field, and in any event, where they have special
responsibility for preventing war crimes by individual combatants or groups
of combatants under their command, their very position requires them to do
just that. On the other hand, requiring a conscious disregard of information
in non-military situations presupposes that the information actually reaches
the superior and points toward intent rather than negligence. That is a more
stringent form of mens rea that requires more stringent proof. This not only
means that those higher in the civilian hierarchy are less likely to be called
to account, it also ignores the organizational context of events and relation-
ships. As in corporate crime, what happens on the “shop floor” need not nec-
essarily come to the attention of executives, and information is more likely to
get stuck at management level. Indeed, while the “managers” of international
crimes are held responsible for not reporting information to the “competent
authority,” Article 28 b.1 opens the way for their civilian superiors to make
sure that nothing gets reported that they should but would rather not know
about. There is not a little of the “officer responsible for going to jail” in all of
this.



318 Chrisje Brants

Joint Criminal Enterprise

In many cases the connivance or even explicit intentions of the political figures
that control the state apparatus, including the mass media, is a constituent
element of international crimes. Whatever their status and official capacity,
they may still come under the jurisdiction of the ICC, as Article 27 makes
abundantly clear:

[. . . ] This Statute shall apply equally to all persons without any distinction based on
official capacity. In particular, official capacity as a Head of State or Government, a
member of a Government or parliament, an elected representative or a government
official shall in no case exempt a person from criminal responsibility under this
Statute [. . . ]

The criminal responsibility to which this provision primarily refers is individual
and direct, and may be very difficult to prove, especially in the case of politi-
cians. Although directly and publicly inciting to genocide is a separate offense
of a specific type of complicity and has been used to successfully prosecute
politicians and senior media figures for broadcasting the messages that were
instrumental in sparking the genocide in Rwanda, other charges of complicity
(and crimes other than inciting to genocide)may be less easy to sustain, let alone
the conscious disregard of information that is needed to prove superior respon-
sibility. One way of avoiding such problems, and indeed any problems that may
arise in proving that superiors are individually responsible as perpetrators, is
to regard the state or other corporate entity as being a joint criminal enterprise
in which its officials have participated. To this end, Article 25d of the Rome
Statute extends accomplice liability to an individual who in any way contributes
to the commission or attempted commission of a crime by a group acting with
common criminal purpose, while they either intended to further the criminal
aim of the group or at least knew that it intended the crime. This provision
was used to prosecute the Bosnian Serb general Krstic, who commanded the
transport of Muslim women and children and was therefore directly involved in
the unfolding humanitarian crisis at Srebenica in 1995, but against whom there
were insufficient indications that he could be held responsible for the ensuing
massacre of the men.36

While at first sight this has the attraction of covering both the collective
nature of the crime and the relationship between the perpetrator and the man
behind the scenes, the usefulness of the concept of joint criminal enterprise has
severe limitations. It neither fully expresses the implications of the corporate
or other organizational network that often governs that relationship,37 nor does
it always meet the due process principle of nullem crimen sine lege praevia
in that it may require more than a little creative interpretation on the part of
prosecutors and judges to make the law fit the facts.38 The main characteristic
of the joint criminal enterprise is that there is a certain degree of cohesion and
mutual understanding between the participants that speaks of knowledge of each
other’s individual intentions and of conscious agreement as to the plan or actual
activities. However, the greater the physical and structural distance between
the actual perpetrators and others indirectly involved, the less appropriate the
concept becomes.39 This is a complication that could undo the prosecutor in the
case now underway against Slobodan Milosevic, where the charges rely heavily
on the joint criminal enterprise doctrine.40 Moreover, the larger the corporate
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entity and the more complicated the network of responsibilities and lines of
communication, the more difficult it becomes to prove individual involvement
sufficient to warrant individual criminal responsibility. In international criminal
law, however, there is no concept of corporate crime, let alone of corporate
criminal liability.

Corporations, the State, and Commercial Enterprises

The nature of international crimes such as genocide and the moral stigma that
they carry goes some way to explaining why international criminal law lays
such emphasis on individual immorality as the basis of criminal liability. It
is this moral element, of which corporations are judged incapable, that leads
many lawyers to cling to the idea that corporations are fictions and therefore
cannot commit criminal offenses;41 and moreover to fear that, were it to be
otherwise, evil and responsible individuals would be able to hide behind the
very corporate façade they themselves have created. These are familiar argu-¸̧
ments in many national legal systems into which I do not want to go in any
detail here. Suffice it so say that, in so far as the criminological understanding
of the context of international crimes is concerned, the fact of the corporate
entity in which specific individuals even at a very high level are dispensable
and can be replaced with others, and recognition of its propensity to facili-
tate criminality, is of the greatest importance. Whether this then translates into
corporate criminal liability is a secondary consideration from that perspective,
although the discursive power of the criminal law in the social construction of
crime should certainly not be overlooked. Moreover, from a point of view of
ambivalence and ambiguity, the fact that the ICC is concerned with individ-
uals only is important for two reasons. The first is that the lack of corporate
criminal responsibility precludes the criminal liability of the state, the sec-
ond that the involvement of legitimate (often foreign) business corporations
in international crimes will all too easily fall outside the scope of the ICC’s
jurisdiction.

In its refusal to recognize that corporations are capable of criminal acts, even if
they rely on human actors, and that they can be liable for those acts, international
criminal law lags behind many national jurisdictions. Van der Wilt believes that
the greatest barrier to accepting state criminality lies in the sovereignty of
states that is the leading principle in international law42: the international legal
order functions through agreement between equal, sovereign states and would
collapse if states could sit in judgment of each other. He also believes that it may
be a matter of time. The immunity of heads of state no longer applies and many
scholars of international law favor the introduction of the criminal responsibility
of the state.43 On the other hand, the International LawCommission has dropped
its suggestion in its Draft Articles on State Responsibility that “a serious breach
on a widespread scale of an international obligation of essential importance for
safeguarding the human being, such as those prohibiting slavery, genocide,
and apartheid” should be regarded as an international crime, which, given the
wording, could mean a crime committed by the state.

While the legal construction is not always easy, from a criminological point of
view, there are very good reasons to regard the state, and state institutions such as
the army as criminal actors in their own right.44 Many international crimes of the
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gravest nature are simply unthinkable outside of the institutional state context
and are sometimes the result of intentional state policy. This need not let state
leaders off the hook any more than it makes corporate executives immune from
prosecution in national jurisdictions that recognize corporations as criminally
liable perpetrators but also prosecute the decision-makers. Even more important
criminological considerations from the corporate crime perspective, however,
concern the ambivalence of powerful states when it comes to relinquishing the
idea of state sovereignty, which to all intents and purposes amounts to state
impunity.

Finally, on the subject of corporations, there is the problem of legitimate
and often foreign commercial enterprises that cooperate with criminal regimes
or factions for the simple reason that it is profitable to do so. Without their
contribution, many international crimes would be impossible, so that they must
be regarded as an—often essential—element of the political and economic
context in which those crimes take place. While this was already recognized at
Nuremberg,45 such corporate actors themselves cannot be held criminally liable.
The current Prosecutor, Ocampo, has announced that he intends to include
possible crimes by the executives of corporations involved in atrocities, in order
to “deter business executives from assisting or empowering those who plan and
carry out crimes within the jurisdiction of the Court.”46

However, under the current statute an ICC prosecutor would have difficulty
in proving the criminal involvement of corporate executives, who would have
to be prosecuted under the same provisions as any other “superior.” That is
to say, they could be accomplices in a joint criminal enterprise, in which case
their complicity must be intentional and either have the aim of furthering the
criminal act or they must have knowledge that the criminal group itself in-
tends the crime. Prosecution could possibly succeed in the examples given by
AMICC, where corporations provide Somali war lords with weapons, buy di-
amonds from breakaway criminal factions in the Congo or Sierra Leone or
from companies who use torture, deportation, and murder to control the civil-
ian population around their mines, or where banks launder stolen money from
dictators, although proving knowledge and intent would be far from easy. Such
executives could also be prosecuted on the basis of superior responsibility, in
which case prosecution could well founder on the requirements that the exec-
utive consciously disregarded information and was in a position of effective
authority and control with regard to the perpetrator.

There is a great deal of legal work on the accountability of multinational
corporations in international law, with most writers advocating criminal liabil-
ity and effective means of prosecution. There could certainly be legal solutions
to the problem of the current impunity of legitimate corporations that are sim-
ply pursuing their legitimate aims of profit and growth. But, as in a national
context, the criminologist should look first and foremost to the ambiguities
of the response to corporate crime: to the question of political will when the
stakes are as high as the international criminalization and prosecution of the
economic pillars of society who control multinational oil companies, banks,
construction firms and arms manufacturers, with all of the economic inter-
ests and power they command in the (probably Western) states where they are
based—states that themselves profit from the gains of such international trade
and finance.
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Conclusion

The final category of potential international criminals, legitimate business, well
illustrates both the difficulties and ambiguities involved in the official inter-
national response to international crimes. It also demonstrates that it makes
criminological sense to look at war crimes, crimes against humanity, and geno-
cide from the perspective of white-collar and corporate crime. This is not to
advocate including them in the definition as it now stands, even if all could
agree on that. This would simply lead to further confusion. At the same time,
while recognizing that international crimes form a category of criminality in
their own right, the many different approaches to, and the immense body of
work on, white-collar and corporate crime provide insights that can applied to
international crimes by analogy—the more so because, while there are great
differences between the actual acts that constitute white-collar and interna-
tional crimes, there are also significant similarities. More than anything else,
the identification of the ambiguities that surround the social construction of
white-collar and corporate crime as “not really criminal” could be helpful in
coming to understand the criminological significance of war crimes, crimes
against humanity, and genocide.

Deconstructing these international crimes is a difficult enterprise, fraught
with the dangers of confusing legal and social definitions, and all the more
complicated because the law and legal institutions that constitute international
justice are new and ever developing. Nevertheless, criminological work in this
fieldmust take into account the implications of the legal response to international
crimes in so far as the law itself contributes to the ambiguities that surround
them. In some ways international criminal law is better equipped than many
national jurisdictions in how it deals with the translation of the moral responsi-
bility of leaders into the criminal liability of commanders and other superiors.
The criteria for superior responsibility show some understanding of the way in
which organizational aspects may contribute to international crimes, but at the
same time demonstrate the legal difficulties of holding individuals responsible
for crimes committed by others. In any event, international criminal law lags
sorely behind many national jurisdictions in refusing to countenance organi-
zations themselves—including the state, state institutions such as the armed
forces and business corporations—as both criminally responsible and crimi-
nally liable for international crimes. This legal preoccupation with individual
culpability, however understandable from the point of view of individual justice,
should not blind criminologists to the organizational context in which human
actors operate (and it is here that most is to be gained from the analogy with
corporate crime), nor to the discursive value of law in the social construction of
criminality.

There is another analogy that we would do well to keep within our sights.
Many criminologists who study white-collar and corporate crime, and discover
the impunities that all too often result from the ambiguous social and legal
response to it, are at pains to argue that this is serious crime that causes immense
damage and harm and must be prosecuted as such. Such moral indignation and
normative exhortations are sometimes inclined to confound the issue when it
comes to research. The same is true, but to a very much greater degree, in
the case of international crimes and the massive and very serious breaches of
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fundamental human rights that they involve. No one can regard what happened
in Rwanda and the former Yugoslavia, indeed what is happening right now in
so many different parts of the world, dispassionately, or feel morally neutral
about whether those responsible are brought to justice. In international criminal
justice, all issues are magnified: that applies to the crimes themselves, but also
to the difficulties of realizing the goals of international criminal law and to the
very expectations that we have of it. More than of any other body of criminal
law and in the light of the crimes with which it is concerned, we expect too
much of its deterrent and instrumental properties. And yet, precisely because of
the nature of those crimes and their perpetrators, international criminal justice
has as many, if not more shortcomings than, and is as ambiguous and selective
as, any national system.

We must question how instrumental it can be in deterring genocide, for ex-
ample, in the light of the political and social circumstances that form both the
precursor and the backdrop to actual mass killing. The political will of the in-
ternational community to intervene at an early stage—through diplomacy, with
economic sanctions, and in the final event with force—seems a much more
feasible means of prevention. We must also question whether the claims made
for international criminal law that it can provide satisfactory retribution and
redress for victims as a first step toward social reconciliation, can hold true.
Like all criminal trials, an international trial reduces the narrative of crime to
a few provable soundbites, and in many ways devalues the victim’s experience
by taking individual culpability out of the context that was the reality of that
experience. No trial of an individual murderer can ever do justice to the collec-
tive reality of genocide. In that respect, truth commissions are probably more
effective in helping a society deal with its violent past.

An important and related issue, often overlooked in criminology especially
when moral issues block out other considerations, is that ensuring the instru-
mental success of a criminal trial by securing a conviction often has its costs
in detracting from that other function of criminal procedure: guaranteeing due
process. Justice done and seen to be done is only legitimate if it is fair and seen
to be fair. In the prosecution of influential figures from a society that has recently
undergone the severe trauma of collective violence and is usually still verymuch
divided, often with other responsible persons still in positions of influence, it
is, for example, no easy matter to get victims into court to testify. Although the
trials are adversarial in nature, the prosecutor is in a much more powerful posi-
tion than the defense and many convictions at the tribunals have already relied
on (sometimes anonymous) testimony that could not be challenged in court.
And as to the presumption of innocence, the guilt of the defendant is often a
foregone conclusion and trial by media an inevitability: who could honestly
start on the assumption that Milosevic is innocent? But in an international trial
the fairness of the procedure is paramount, for its very legitimacy lies in the
demonstration that civilized values must prevail over barbarity.

To be sure, the advent of the International Criminal Court is a small but
important step toward ending the impunity of those responsible for genocide,
crimes against humanity, and war crimes, one of many that began at Nurem-
berg. But consider this: Not without some justification, the Allies were accused
of exercising victor’s justice at Nuremberg. That charge cannot be leveled at
the international community now, but the political compromises that underlie
the international tribunals and the drafting of Rome Statute send out a selective
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ideological message about the nature of international crimes and their perpetra-
tors, and it also does the legitimacy and deterrent value of international criminal
justice a disservice. There have been tribunals for Yugoslavia, Rwanda, East
Timor, and Pol Pot’s Cambodia, but not for Algeria or Vietnam. Disintegrating
states, failed states, and rogue states form the context of the crimes that the
ICC will judge, for they are the ones unable and unwilling to prosecute the
perpetrators; neither do they have the power to remove themselves per se from
its jurisdiction. Good states, nice democratic members of the international com-
munity, will not see their citizens and soldiers before the international court. In
any event, some of the things that nice states do in war are not always crimes
under the statute: just as the Nazi bombing of Rotterdam and Conventry counted
as crimes of war and the allied destruction of Dresden did not, the use of poison
gas and dum-dum bullets is a war crime under article 8 of the Rome Statute,
and deploying anti-personnel mines and atomic weapons is legitimate. The
real-politik of international criminal justice is highly significant to its capa-
bility to deliver the goods. It is one more factor, but not an unimportant one,
to be taken into consideration in pursuing the analogy with white-collar and
corporate crime.
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Environmental Pollution by

Corporations in Japan
Minoru Yokoyama

1. Prosecuting Private Corporations as Social Entities

Corporations pursue as much profit as possible in the free market. One of
the ways private corporations do this is to become larger by adopting a joint-
stock form. The joint-stock corporation has a large number of stockholders
and employees1 and supplies products or services to many people. If it pursues
profits egoistically, great damage to society can occur.2 Therefore, some believe
that a private corporation, especially a large one, comes to be regarded more as
a social entity rather than simply as a private one.

After recovering from the damage left by World War II, Japan became a
welfare state.3 Under this model the state and the municipal governments guide,
supervise, and regulate activities of corporations through a system of bureaus
and committees. Through this system it gives warnings to corporations at risk
of violating the law. In serious cases it imposes administrative sanctions. In
addition, a corporation that commits a serious offense may receive criminal
punishment.4 As Japan has taken a more serious stance against organizational
crimes, formal sanctions for corporations have increased.

A corporation as a private entity may be inclined to commit antisocial or
illegal activities in the overzealous pursuit of profits. If such an antisocial or
illegal activity causes intolerable damage, or is reported to authorities by an
insider, corporate wrongdoing becomes a social reality and the company may be
formally charged and prosecuted. In themost serious cases, both the corporation
and its executives may be convicted of crimes.

Japan has witnessed serious tragedies in which many people suffered bodily
injury or death because of corporate crimes. Such acts were severely criticized
during the upsurge of social movements in the late 1960s. At that time a cor-
poration that did not admit responsibility for its egotistic operation was sued
for damages. In addition, the corporation was forced to take measures to pre-
vent such damage in the future. Criminalization occurred in all fields of private
corporate activities that might endanger life and health. In this paper I will
focus on how environmental crimes that have caused death and bodily injury
in Japan have been punished more seriously over time and criminalized by the
legislature and law enforcement agencies.
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In the United States, violence perpetrated on the environment which affects
both humans and the natural habitat is widely considered to be a form of white-
collar crime. For example, according to Frank Schmalleger,5 environmental
crime entails the violation of environmental laws, including the discharge of
toxic substances into the air, water, or soil, especially when those substances
pose a significant threat of harm to people, property, or the environment. Reac-
tions to such crimes have gathered strength over time. In the most serious cases,
corporations violating environmental laws receive criminal punishments.

In the United States environmental crimes are considered to be a relatively
new area of corporate crime.6 Japan has been experiencing many serious
tragedies due to environmental pollution for some time. An analysis of two
major historical cases of environmental pollution in Ashio and in Minamata
highlight the differences in how these white-collar crimes are reacted to in both
countries.

2. Copper Mining in Ashio

2.1. Environmental Pollution in Ashio

The most famous case of environmental pollution in Japan occurred at a cop-
per mine in Ashio. In 1877, Ichibei Furukawa, a founder of Furukawa Kogyo
Co. Ltd., began to operate this mine.7 It was the largest copper-mining oper-
ation in Japan at a time when the government had adopted policies to enrich
the country through the development of modern industry and to strengthen its
military forces. Furukawa Kogyo’s efforts were thus strongly supported by the
state.

Furukawa Kogyo operated the mine at Ashio to yield as much profit as pos-
sible without considering the effects of environmental pollution. As a result,
many villagers living near the refinery suffered great harm. For example, slag
dumped near the refinery was washed into the Watarase River. Toxic substances
contained in the run-off caused massive harm to many farmers and fishermen. In
addition, the refinery discharged sulfuric acid fromwhich villagers participating
in the forest industry suffered great damage. Ashio was the first recorded case
of complex environmental pollution caused by a modern factory in Japanese
history.8

2.2 Reactions to the Incident

2.2.1 The Social Movement Against Pollution at the Ashio Copper Mine
In 1890, when the pollution became too serious for villagers to ignore, the
Azuma Village Assembly adopted a resolution to demand that Furukawa Kogyo
stop the operation of the refinery. Kogyo ignored it.

Angered by the company’s recalcitrance, villagers organized against the
company. The famous leader of this movement was Shozo Tanaka. He was
elected to the House of Representatives in the first national election in 1890,9

which occurred immediately after the enactment of the Constitution in 1889.
Tanaka demanded the suspension of operations at the refinery in Ashio at a
session of the House of Representatives. However, it was ignored due to the
state’s interest in the rapid development of modern industry. Securing native
industry and protecting the life and health of the citizens from environmental
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pollution was not a concern. Even now this same prioritization of policy can be
seen in many developing countries in the world.

In response to the social movement, research on environmental pollution be-
gan on Ashio. In 1892 the Tochigi Prefectural Government published its first
report on the situation. It pointed out that the soil pollution in farmlands was
caused by flooding from the Watarase River. The report provided the first evi-
dence showing a causal relation between the pollution and harm.

As a consequence, Furukawa Kogyo had to negotiate with victimized vil-
lagers. In 1895 a president of the company succeeded in concluding a private
settlement. Without admitting responsibility for the pollution, he promised to
pay compensation with the condition that the villagers could not demand any
further recompense. This obviously favored the company, as additional damage
could occur in the future.

Shozo Tanaka severely criticized the settlement in the House of Represen-
tatives in March in 1896. That autumn villagers suffered more damage from
flooding from the Watarase River. The state issued an order to Furukawa Kogyo
to take measures to prevent further copper poisoning. In response, the company
purchased special equipment to dispose of the slag; however, this proved to be
insufficient.

2.2.2. Rise and Fall of the Movement
InMarch1897manyvictimizedvillagerswalked toTokyo to bring their plight to
the attention of people throughout the country.Other large-scale demonstrations
were carried out four times over the next three years. At the last one, police
arrested many of the demonstrators. Of the arrested persons, 51 were prosecuted
at the Maebashi District Court; five months later, 29 persons were convicted
and 22 were acquitted of charges. This incident involved severe suppression of
the social movement by the police, who, in this case, served to maintain order
for the emperor (Yokoyama, 2001: 189).

In 1901 Shozo Tanaka resigned his position as a member of the House of
Representatives. He then attempted in vain to appeal directly to a Meiji Emperor
who had been given sovereignty by the Constitution of 1889.10 After Tanaka’s
death in 1913, the movement against Ashio Copper Mining waned, although
both Furukawa Kogyo and the government had not taken adequate measures to
prevent pollution.

2.2.3 The Movement During World War II
In 1917, despite a report by theCommittee onSupervisionofPollutionpresented
to Gunma Prefecture that there was no pollution from the copper mine in Ashio,
villagers living in the seriously polluted area had to leave their homes. Many
victims felt great dissatisfaction and demanded compensation from Furukawa
Kogyo.However, if they had sued the company for damages, they could not have
won. At that time plaintiffs had to prove that the company had damaged them
intentionally or negligently. It was almost impossible for victimized villagers
to prove this without detailed information from the company or the assistance
of specialists in the area. Thus, they refrained from suing for compensation in
civil court.

Instead, in 1925 thousandsof victims signed apetition to theDiet, theMinister
of Agriculture, and the Minister for Home Affairs. They asked to be compen-
sated for damages from the pollution caused by FurukawaKogyo and succeeded
in receiving some compensation in 1938.11 In addition, villagers petitioned the
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Minister for Home Affairs to clean up the Watarase River to prevent further
damage. The petition was promulgated 22times up to 1940, just before World
War II. However, at that time the country had no budget for adequately improv-
ing the river, and the restoration was only completed after the war.

2.2.4 Reactions Toward Furukawa Kogyo Co., Ltd., after World War II
With an upsurge in the environmentalmovement in the late 1960s, victims living
inAshio demanded greater compensation fromFurukawaKogyo. In 1974, using
mediation procedures under the Law to Dispose Conflicts on Environmental
Pollution of 1970, the plaintiffs reached a settlement with the company totaling
1,550 million yen (US $5,200,000). In 1973 mining in Ashio was closed due
to exhaustion of the copper vein, although the refining of copper continued
until 1989. With the closing of the refinery, Furukawa Kogyo was renamed
“Furukawa Machine Metal Co., Ltd.” This renaming was an attempt to remove
public stigma from the company by burying the past.

2.2.5 Learning from the Ashio Case
For 100 years Furukawa Kogyo engaged in copper mining in Ashio, pursuing
as much profit as possible. The company continued neglecting people harmed
by environmental pollution without taking adequate measures to prevent it.
Initially, the company agreed to only a small amount of compensation without
admitting any responsibility for the harms suffered byvictims. This samepattern
exists today in many capitalist societies.

After the withdrawal of Furukawa Kogyo from Ashio in 1989, the state and
Gunma Prefecture continued cleaning up forests and rivers. When the natural
environment is seriously damaged by the operation of an egoistic company, it
takes a long time and a lot of money to restore it.12

With globalization, Furukawa Machine Metal has invested overseas. For
example, it bought a copper refinery in Australia in 1996. Regulations are less
strict in Australia than in Japan, and it remains to be seen whether the company
will engage in similar polluting activities.

3. Reactions to Damage Caused by Corporate
Activities in the 1960s

During the period of high economic growth in the 1960s, heavy industry devel-
oped with the help of state subsidies. Companies operated their factories using
highly toxic substances developed by new technologies. Again, they did so for
the purpose of pursuing profit without considering the resulting damage to the
environment. As a result, in the 1960s many people suffered bodily harm from
pollution of the air, soil, water, from noise, and from the sinking of land. In
some cases people died or became seriously ill. As in the Ashio case, both
companies and the government neglected victims for long periods of time. In
the late 1960s, a victims’ movement arose to force action by corporations and
the government.

As part of this movement, victims began to sue private corporations for
the damage caused by environmental pollution. Suits were brought by victims
suffering from the Minamata disease in Minamata and Niigata, Itai-itai disease
in Toyama,13 and asthma in Yokkaichi.14 These suits drew worldwide attention
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through reports in the mass media. With the support of the public, many of the
plaintiffs were successful.

As mentioned earlier, in previous civil suit judges had demanded that plain-
tiffs prove a direct causal sequence between environmental pollution and
claimed damages. However, with the new social movement against environ-
mental pollution, judges also had to think about relief for victims. The judges
hearing the above-mentioned four cases sentenced defendants to pay compensa-
tion to plaintiffs and to admit an “indirect” causal sequence from an ecological
viewpoint. Thus, here we see a more severe reaction against corporations caus-
ing environmental pollution.

In the late 1960s many new laws were enacted to regulate environmental
pollution. Under these laws, guidance, supervision, and regulation by the gov-
ernment became more severe. This was largely due to the events that transpired
during the outbreak of Minamata disease, which is discussed below.

4. Reactions to Corporations Causing Minamata Disease

4.1. Reactions Before World War II

Minamata disease became the most serious social problem caused by environ-
mental pollution after World War II.15 In 1908, Chisso Manure Co., Ltd., was
founded in Minamata. The company’s chemical factory discharged dirty water
into Shiranui Bay, poisoning fish and other marine life. In 1925, the fishermen’s
association demanded that the company pay compensation for damage to their
industry. The following year, the company agreed to do so with a condition
that the association would not demand further compensation in the future. This
result was similar to the settlement of claims against Furukawa Kogyo Co.,
Ltd., in 1895.

In 1932, the factory in Minamata began to discharge water containing mer-
cury into Shiranui Bay. In 1941, Chisso produced vinyl chloride for the first
time in Japan. Water containing methyl mercury was drained from the factory
into the bay, poisoning residents who ate fish from the site. Although the com-
pany did not admit responsibility, it bought the fisherman’s association’s fishing
rights in 1943 to calm future criticism. During World War II, Minamata’s resi-
dents could not complain to Chisso, because the the factory was regarded as an
important munitions facility for the country. By 1945, the factory had ceased
operations due to serious damage caused by allied bombings.

4.2. Reactions Immediately After World War II

After the war, the factory opened again, causing further pollution in Shiranui
Bay. By 1952 cats in the area first went beserk and then died from eating
contaminated fish. In order to continue draining wastewater into Shiranui Bay,
Chisso reached an agreement with the fishermen’s association in 1954 which
had the company pay 500,000 yen (US $1,390) a year as compensation for their
loss of fishing rights. The association agreed to make no future demands.

4.3. Finding the Cause of Minamata Disease

In May 1956, Hajime Hosokawa, director of the hospital attached to Chisso,
reported the first case of Minamata disease, although the cause of the illness
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was not known at that time. Medical personnel began to conduct research on the
disease. By December 1956, a total of 54 cases had been found and 17 persons
had died. In July 1957, based on research about the disease conducted up to
that time, the director of the Public Health Bureau of the Ministry of Health and
Welfare announced that Minamata disease was caused by eating fish poisoned
by some chemical substances which the factory of Chisso drained into Shiranui
Bay. Chisso immediately disputed this claim.

In July 1959, a research team at the Medical Faculty of Kumamoto University
published a report stating that Minamata disease was caused by methyl mer-
cury drained from the Chisso factory. Again, the company denied it. Without
providing any evidence to the contrary.

Without the help of specialists, it would have been impossible for victims
to prove a causal sequence between the pollution and their disease. In the
case of Minamata disease, such specialists as Hajime Hosokawa and medi-
cal doctors from Kumamoto University played an important role in clarifying
this causal sequence. However, Chisso denied their findings, hoping to con-
tinue to pursue profits while avoiding penalties. Other chemical companies
engaged in polluting activities of their own supported the denial. In Septem-
ber 1959, the director of the Japanese Association of Chemical Industry an-
nounced that fish in Shiranui Bay were tainted not by wastewater from the
Chisso factory, but by an explosive compound found in the water. In addi-
tion, medical doctors at Kumamoto University who were not affiliated with
the above-mentioned research team announced that Minamata disease would
end by about 1960. This announcement supported Chisso’s initial response to
victims.

4.4. The Fishermen’s Movement Against Chisso

Fishermen living along Shiranui Bay continued to sustain damage to their liveli-
hoods because of the contaminated fish. Knowing the results of research on
Minamata disease and the denial of these results by Chisso eventually pushed
the group into action. In 1959 they resumed demands for compensation from
Chisso. After a meeting on October 17, fishermen marched to the factory. When
Chisso refused to negotiate with representatives of the association, demonstra-
tors threw stones at the factory. On November 2, another meeting was held, after
which demonstrators rushed past police and into the factory.Many personswere
injured in this clash. However, the police did not arrest any demonstrators be-
cause they knew that the public supported them. If such an incident had occurred
before World War II, many demonstrators would have been arrested, as we saw
in the Furukawa Kogyo case of 1900.

4.5. The Victims’ Movement against Chisso

The Chisso factory was the largest industry in Minamata. As most citizens en-
joyed prosperity because of its presence, those afflicted with Minamata disease
were neglected. However, in August 1957, patients organized an association to
help each other. Two years later members of the Association to Aid Families of
Patients with Minamata disease began to take collective action against Chisso.
On November 28, 1959, they conducted a “sit-in” in front of the factory to
demand compensation. A month later, Chisso promised the group that it would
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compensate victims and their families, but they did not admit responsibility for
the disease.

4.6. Regulation of Environmental Pollution by New Laws

As the Minamata disease case drew public attention to water pollution, in 1958
the Law to Preserve the Quality of Water in Public Water Areas and the Law to
Regulate Factory Wastewater were enacted, which criminalized water pollution
by private corporations. However, the state did not provide sufficient guidelines
for Chisso to prevent future pollution.

In October 1959, the Ministry of International Trade and Industry (MITI),
which had promoted the development of industry without considering the pre-
vention of environmental pollution, directed Chisso to install equipment by the
end of that year for the purification of water. Using this equipment, Chisso
continued producing acetaldehyde through May 1968.

In September 1968, the state admitted that the disease in both Minamata and
Niigata was caused by wastewater containing methyl mercury, which drained
from the factory. In February 1969, the government began to regulate the dis-
charge of wastewater into Shiranui Bay through the Law to Regulate Factory
Wastewater. The delay in this regulation caused an increase in the number of
patients with Minamata disease.

4.7. Minamata Disease in Niigata

In May 1965, Tadao Tsubaki, a professor at Niigata University, published a
finding that patients along the Aganogawa River in Niigata were suffering from
Minamata disease. These patients had eaten fish containing methyl mercury
discharged from the factory of Showa Electric Co., Ltd. On June 12, 1967,
these patients sued the company for damages.

On January 12, 1968, patients in Minamata had a meeting with those in Ni-
igata. Following this, 112 patients in Minamata sued Chisso. Both Showa Elec-
tric and Chisso denied a casual sequence between their discharging wastewater
and Minamata disease. However, in 1971 and in 1973, respectively, judges ruled
that an indirect causal sequence in fact existed.

4.8. Corporate Criminal Responsibility

In Japan the corporation itself is not regarded as a wrongdoer upon which
criminal punishment can be imposed under the Criminal Code, although both
an offender and the corporation employing him/her can receive a criminal fine
under other statutes, especially administrative laws.16 In the past it was rare
for a president or a manager of a company to be prosecuted for causing public
harm. However, this action was brought in the Minamata case.

In response to severe criticism against Chisso, law enforcement began to
investigate officers of the company. In May 1976, the public prosecutor in
Kumamoto charged a former president of Chisso and a former superintendent
of the factory in Minamata with professional negligence causing death and
bodily injury. In March 1979, they were sentenced to two years’ imprisonment
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without compulsory labor with the penalty suspended for three years. Although
they appealed, the High Court and the Supreme Court upheld the convictions.17

4.9. Relief of Patients Under the Law

In addition to the strengthening of regulations to prevent environmental pollu-
tion, the state established a policy to aid personswhowere harmed. InDecember
1969, the Special Law to Relieve Victims from Health Damage Caused by En-
vironmental Pollution was enacted, followed by the Law of Compensation for
Health Damage From Environmental Pollution of 1973. Almost 300 victims of
Minamata disease received compensation under this law.

In 1995 the Murayama Cabinet decided to take additional measures to help
patients suffering with Minamata disease by proclaiming that the state should
also accept responsibility for the delay in confirming the cause of the disease.
After this announcement, about 1,300 persons requested that the government
recognize them as patients under the law. Chisso paid a large amount of the
compensation awarded to these victims, although itwas able to avoidbankruptcy
only through government subsidies. By 1998 it had incurred so much debt that it
was essentially operating for the sole purpose of providingvictimcompensation.

4.10. Severe Sentence by Supreme Court

The state and the Kumamoto Prefectural Government wanted to spend as little
as possible on Minamata patients and insisted that they were not responsible for
their illness. Thus, the government did not recognize victims suffering minor
health damage under the Law of Compensation for Health Damage by Environ-
mental Pollution. Victims whose applications were rejected sued for damages.
The suit continued until the autumn of 2004, at which time the Supreme Court
foundChisso, the State, and theKumamotoPrefecturalGovernment responsible
for damages and ordered them to compensate plaintiffs.

Usually, the court only finds responsibility for corporation damages that are
caused by intent or negligence.However, in this case the court ruled that the state
and the Kumamoto Prefectural Government were responsible for compensating
36 plaintiffs. The decision was based on the following facts:

First, the court pointed out three incidents that took place in January 1960:
(1) the state and Kumamoto Prefectural Government had evidence that many
citizens had died or had been injured by Minamata disease; (2) they could have
recognized that the cause of this disease was methyl mercury drained from the
Chisso factory; and (3) they could have analyzed the wastewater containing
mercury. In other words, the state should have exercised power to regulate
wastewater from the factory under the Law to Preserve the Quality of Water
in Public Water Areas and the Law to Regulate Wastewater from Factories.
Nevertheless, it did not exercise this power, so there was increased damage
caused by the wastewater. This non-use of power was found to be illegal, and
thus the state was responsible for compensating plaintiffs.

In Kumamoto Prefecture there was a Rule to Regulate the Fishing Industry.
Since the local government admitted to the above-mentioned situations, it also
had an obligation to regulate wastewater from the Chisso factory. However, this
did not occur. Thus, it was also ordered to compensate plaintiffs.

The Supreme Court found that the state and local government had a major
responsibility to prevent environmental pollution caused by corporations. If
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they failed to prevent it because of insufficient guidance and supervision, or
if they did not exercise their power to regulate it, they were responsible for
damages and obliged to relieve the suffering incurred by victims.

4.11 Changes in the Relief System for Patients

At the end of February 2005, the number of recognized Minamata patients was
2,955.18 Chisso paid between 16,000,000 yen (US $145,500) and 18,000,000
yen as one-time compensation to each patient. In addition, it continues paying
all medical expenses for recognized victims.

For unrecognized patients, the government established two kinds of relief
systems. A medical note is given to unrecognized patients with major medical
needs, while a health note is provided to those with less health damage.19 In
February 2005 there were 8,396 patients with a medical note and 729 with a
health note. After the sentencing by the Supreme Court, the state foresaw the
heavier financial burden by estimating that the total number of unrecognized
patients to be given health notes would increase to about 3,000.20 To cope
with this projected liability, the proportion of payment between the state and
the Kumamoto government was changed in April 2005 from 50 percent for
each to 80 percent and 20 percent, respectively. As this case demonstrates, the
restoration of the environment and the relief of victims can be quite costly. It
is a heavy burden that should be borne not only by the corporation causing the
pollution but also by the government, which was at the time legally responsible
for stopping it.

5. Regulation of Environmental Pollution under Laws
Enacted Since the Late 1960s

With an increase in public awareness of the dangers of environmental pollution
in the 1960s, the state drafted new laws to regulate the activities of corporations.

In the first stages of this process there was conflict within the government.
TheMinistry ofHealth andWelfare took the initiative of drafting laws to prevent
environmental pollution, while the Ministry of International Trade and Industry
(MITI) opposed such regulation, as it would make Japanese corporations less
competitive in the international market. Through subsequent compromise by
both ministries, the Law to Regulate Dirty Smoke was enacted in 1962. How-
ever, the law that was agreed upon was largely ineffective and was severely
criticized. In an attempt to rectify this, the Fundamental Law to Cope with
Environmental Pollution was enacted in 1967. In the following year, the Law
to Prevent Air Pollution was enacted to strengthen regulation under the former
Law to Regulate Dirty Smoke. At the same time, the Law to Regulate Noise
was proclaimed.

In December 1970 a special session was held at the Diet to discuss new laws
that addressed environmental problems. In this session the Fundamental Law
to Cope with Environmental Pollution and the Law to Prevent Air Pollution
were revised in order to strengthen regulation, and an additional 14 laws were
enacted, including the Law to Prevent Water Pollution. As these laws contained
articles prescribing criminal punishment, there was now an official recognition
of environmental crime in Japan.
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In 1971 the Ministry of Environment was established. The agency took
the initiative to aid people because of the harms caused by environmental
pollution. For example, a month after the agency was established, its vice
minister announced that the link between Minamata disease and methyl mer-
cury pollution could not be denied. In addition, the agency strengthened
regulations against environmental pollution. Corporations were compelled to
take measures to prevent environment pollution, and in certain cases were
also subsidized by the government when they installed expensive preventive
equipment.

Japan’s private corporations were now regarded as social entities responsible
for maintaining the environment and as such they could be placed under the
guidance and supervision of the government. If they broke the law, they could
be subject to criminal punishment.21

6. Present Sanctions for Environmental Crimes

In 1973 oil prices rose dramatically, causing serious inflation. After the short
economic recession that ensued, Japan enjoyed prosperity in the 1980s, includ-
ing rapid development in the high-tech industry.22 At the same time, heavy
industry gradually waned. With the aid of government subsidies, companies
introduced equipment to prevent pollution. These subsidies contributed to the
improvement of the natural environment23 and, at the same time, facilitated the
development of high-tech methods to prevent pollution.24

In the early 1980s, many companies began to move their factories from
Japan to neighboring Asian countries that provided cheaper labor. These new
factories usually had little economic incentive to take measures to prevent en-
vironmental pollution.25 Thus Japan was blamed for exporting environmental
pollution to developing countries,where therewere few existing laws to regulate
pollution.26

The maintenance of a clean environment became an international issue with
the development of more industries that caused pollution.27 In 1992 many
Japanese officials participated in the Earth Summit—the UN Conference on
Environment and Development—held in Rio de Janeiro. Five years later, the
United Nations Framework Convention on Climate Change was held in Kyoto,
Japan, resulting in the “Kyoto Protocol,” which set limits on gas emissions in
order to minimize what most scientists agree is a “greenhouse effect,” or the
warming of the Earth’s atmosphere, which could dramatically change weather
patterns throughout the world. If these emissions are not reduced, the earth will
cease to exist as we now know it. The United States continues to deny this
officially and has yet to agree to reduce its emissions, unlike the vast major-
ity of developed countries throughout the world who have signed the Kyoto
Protocol.28

As the reaction to environmental pollution has become more severe, fewer
corporations directly pollute the environment. However, pollution scandals still
occur, such as the case of fraud by Mitsui & Co., Ltd., a large commercial
company operating in the international market.29 In addition, there are still ac-
cidents that cause damage to the environment, brought about by the overzealous
pursuit of profits, such as the explosion at the nuclear power plant of the Kanasi
Electric Power Co., Ltd.30 The next section analyzes this accident and more
recent reactions to corporate crime in Japan.
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7. The Mihama Nuclear Power Plant Incident

7.1. The Regulation of Nuclear Power

Nuclear power has many purposes. Used properly, it can provide clean energy
to large populations. As a weapon of war, it can cause massive destruction
and widespread death and injury, as the Japanese experienced from the atomic
bombs dropped on Hiroshima and Nagasaki in 1945.

In 1955 Japan enacted the Fundamental Law on Nuclear Power, by which the
country is obliged to use nuclear power only for peaceful purposes. Under this
law there are many provisions to control the use of nuclear power. Moreover,
the law prescribes administrative and criminal punishments to make these
controls effective.

With major economic development following World War II, electric power
was in short supply. The state encouraged the construction of a nuclear power
plant at Tokai Village, although many local residents living at the scenic sea-
side area where it was to be built participated in a movement against its
construction.31 In 1966 Japan Nuclear Power Electric Co., Ltd. operated its
first nuclear power plant at Tokai Village.

Following the oil shock, many nuclear power plants were built; the law
strictly regulating their construction and operation. However, regulations were
sometimes neglected by the electric power company. The accident at Mihama
Nuclear Power Plant of the Kansai Electric Power Company provides one major
example.

7.2. Rescue and Research Immediately After an Accident

At 3:28 p.m. on August 9, 2004, a water-cooling pipe of the Unit No. 3 Reactor
at the Mihama plant exploded, killing five workers and injuring six others. The
steam emitted did not contain any radioactivity. The emergency control system
operated properly and shut down the reactor after the pipe had burst. If this sys-
tem had not functioned, a major disaster including wide-spread environmental
consequences would have occurred.32

Immediately after the accident the fire station dispatched firefighters to save
victims.33 However, they failed to rescue four workers who were trapped in a
room filled with hot steam. The police also came to the site. After completing
rescue operation, they began an investigation into whether professional negli-
gence had caused the accident.34

Under current law, investigation teams other than the police may be dis-
patched by the government.35 In the Mihama accident the Nuclear and Indus-
trial Safety Agency in the Ministry of Economy, Trade, and Industry (METI)
and the Fukui Prefectural Government established headquarters to deal with the
accident. On August 11th, the Nuclear and Industrial Safety Agency dispatched
five specialists to look into the accident. As Kansai Electric Power cooperated
with their research, the cause of the accident was easily found.36 The investi-
gators concluded that the explosion had occurred at a thinner part of the pipe.
At Unit No.3, the pipe thickness was reduced from 12.7 mm to 0.6 mm at its
thinnest part, and, moreover, it had not been inspected since the unit began
operating in December 1976.

Immediately after this finding the companies concerned began to incrim-
inate each other. Mitsubishi Heavy Industries Co., Ltd. was responsible for



338 Minoru Yokoyama

inspections at the Mihama plant until 1996. It made an inspection checklist in
1991 on which the pipe broken in this accident was not listed. In 1996 this
list was delivered to Nihon Arm Co., Ltd., a company affiliated with Kansai
Electric Power.37 In April 2003 the company found some thinned parts of the
broken pipe and reported this to Kansai in November 2003. Kansai blamed
Nihon for leaving this situation unresolved for seven months before the ac-
cident. On the other hand, Nihon insisted that it could not fix a thinned pipe
on its own because the contract with Kansai gave the latter the right to decide
on the improvements regarding the main checkpoints on the inspection list.
These charges and counter-charges elicited severe criticism from the public.
The research found that the broken pipe was used for over nine years beyond
its intended lifespan.

7.3. Apology by Kansai Electric Power

In Japan victims request that an offender express a sincere apology for an
accident or a crime.38 In the Mihama accident, “Y.F.,” president of Kansai
Electric Power, apologized at a press conference five hours after the accident.
The next day he visited both the hospital treating the injured workers and the
homes of bereaved families. At the funeral of one of the victims he expressed
his sincerest apology by striking the ground with his forehead.39

The public, especially residents living near the Mihama plant, were angered
by the accident and wanted to know its cause. On August 17th, Kansai held a
meeting to explain the accident to residents, at which Y.F. again expressed his
apologies.

On August 27th, in a formal apology, Kansai announced the imposition of
disciplinary actions against seven of its officials:Y.F., three executives, and three
managers responsible for the operation of Unit No.3. As president, Y.F. received
the harshest punishment—a 50 percent salary reduction for three months.

The Mihama case drew attention throughout Japan. Y.F. was summoned
to meetings of the Diet on three separate occasions.40 At a meeting of the
Committee on the Economy and Industry on August 31st, he expressed his
apology and explained the accident. At this meeting, the Minister of Economy,
Trade, and Industry stated that his agency would thoroughly investigate the
cause of the accident and endeavor to prevent such incidents in the future.

7.4. Government Direction of Power Companies

The state has facilitated the utilization of nuclear power for peaceful purposes.
Since nuclear power has the potential to produce a serious disaster if used
carelessly, the state must strictly supervise and regulate it.

The government was truly shocked by the Mihama accident. Immediately
after the accident the Nuclear and Industrial Safety Agency directed electric
power companies to check all pipes at the nation’s 52 nuclear reactors. As a
result, many pipes of substandard thickness were reported to the agency, which
indicated that many large electric power companies were operating nuclear
power plants unsafely.

7.5. Government Reaction to Kansai Electric Power

The Minister of Economy, Trade, and Industry has responsibility for policy
regarding the use of nuclear power in Japan. Two days after the Kansai incident



Chapter 2 Environmental Pollution by Corporations in Japan 339

he visited Mihama to inspect the accident site. After the inspection he publicly
criticized the company for its defective safety system.

In Japan there are many laws designed to give government the power to in-
vestigate corporate crime. On August 13th the Nuclear and Industrial Safety
Agency carried out a formal inspection at the Mihama plant under the Elec-
tricity Enterprises Law. The same day, Kansai Electric Power decided to
stop operating eight nuclear reactors in order to check the thickness of all
pipes.

The Fukui Labor Bureau and the Tsuruga Labor Standards Inspection Office
found that Kansai had exposed its workers to danger because it failed to check
the pipe that had ruptured. On August 23rd they indicted Kansai Electric Power
for this offense, which was a violation of the Law for Labor Safety and Health.

Since the government can demand that suspected offenders present a report, it
required that Kansai Electric Power submit a review of the accident. In addition,
onAugust 30th, using theElectricityEnterprisesLaw, theNuclear and Industrial
Safety Agency directed Mitsubishi Heavy Industries and Nihon Arm to present
a report on their failure to check the pipe involved in the accident. In early
September, both companies presented their reports to the agency. The Nuclear
and Industrial Safety Agency continued its research and published an interim
report on September 27, 2004, and a final report on March 30, 2005.

7.6. Establishment of Preventive Measures by Kansai Electric Power

In response to the interim report, the Minister of Economy, Trade, and Industry
directed Y.F. to take measures to prevent future accidents. The same day, Kansai
Electric Power published new concrete safety measures.

The Fukui Prefectural Governor had not given permission to restart opera-
tion of the Mihama plant because of the continued concerns of residents. On
November 26th he permitted Units 1 and 2 to resume operations, as their pipes
were thoroughly checked and repaired where needed.

On March 1, 2005, Kansai presented its final report on the cause of the
accident and the preventive measures taken since the accident to the Ministry of
Economy, Trade, and Industry. The report was criticized and resubmitted again
later that month. It stated that the company would give the highest priority to
safety in all aspects of its operation. The same day it announced that Y.F. would
resign as president at the general meeting of the stockholders in June 2005.41

The delay in his resignation was severely criticized.
On March 30, 2005, the Nuclear and Industrial Safety Agency published its

final report on the accident, in which it pointed out the culpability of Kansai
Electric Power, Mitsubishi Heavy Industries, and Nihon Arm. Kansai received
the harshest criticism. In addition, the agency criticized the state for trust-
ing electric power companies to check the thickness of pipes without outside
scrutiny or verification.

8. Conclusion

Serious cases of a corporate crime related to environmental pollution have
occurred in Japan. Like many other corporate crimes, they were largely com-
mitted through the overzealous pursuit of profits, with little actual oversight by
the government.
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During periods of rapid economic growth, people naturally desire a better
standard of living. In such situations they may also be more tolerant and ne-
glectful of corporate crimes. In the late 1960s environmental pollution caused
by corporations became a serious issue in Japan. Social movements led to the
enactment of laws designed to regulate industry better. The same impetus led
to the beginning of criminalization of such acts in an effort to prevent their
reoccurrence in the future.

Japan has experienced serious corporate crimes in which not only executives
of large corporations have been involved, but politicians as well.42 In the most
serious cases, leaders of the underground such as Sokaiya (dissidents at general
meetings of stockholders) have played an important role mediating between
corrupt executives and politicians.43 As more cases of corporate crime were
reported in the mass media, societal reactions became more severe in terms of
both public opinion and the law.

Over time, Japanhas becomemore sensitive to accidents and corporate crimes
causing death or injury. Even if someone is killed or injured by an accident in
the legal operation of a business, people tend to blame the company concerned.
Thus, in Japan the public may regard such accidents as “corporate crime.”
This is especially the case when a corporation causes death or injury without
appearing to take sufficient preventive measures.

As companies compete in the marketplace, the reputational costs of corporate
crime can cause great damage to offending entities.44 For example, bankruptcy
can result from consumer boycotts.45 Such actions can cause dramatic drops in
sales and revenues, as was seen in the cases of Snow Brand Milk Products, Co.,
Ltd., after an incident of food poisoning,46and Mitsubishi Motors, Co., Ltd., and
Mitsubishi Fuso Truck and Bus, Co., Ltd. after improper recall procedures.47

Severe reactions to such cases involve not only such informal sanctions but
formal ones as well.

Through laws the government is obliged to guide, supervise, and regulate
corporations so as not to allow such accidents to occur. Therefore, every time
an incident happens, the government directs the company under question to take
further measures (or adhere to the original ones that were not followed in the
first place) to provide for adequate safety and prevention. As the introduction of
such measures can be expensive, this functions as a sanction to the corporation
as well. If a corporation causes an accident involving heavy casualties by not
incurring the costs to take preventive measures, it suffers a great loss through
the subsequent payment of compensation to victims. In addition to providing
direction, government can also impose administrative sanctions on corporations
violating the law. In serious cases it can bring criminal charges against the
company.

Recently, we have seen increased prosecution by law enforcement agencies.
For example, if an employee of a corporation kills or injures someone, not
only is the employee causing the harm charged, but so too are the manager
in charge of supervising him/her and the executive in charge of overseeing
required preventive measures. Every time an accident occurs, the police begin
an investigation to determine whether an offense has occurred.

Criminalization may contribute to a decrease in corporate wrongdoing. How-
ever, it is also just as important that corporations be made aware of their social
responsibility to avoid causing damage and harm to society by taking neces-
sary measures to maintain safety. As shown here, curtailing such costs in the
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pursuit of profit may lead not only to injury and death of victims and harm to
the environment, but the demise of the offending companies themselves.

Endnotes

1. In Japan corporations were regarded as a kind of a family, which respected em-
ployees more than stockholders. However, with the recent decline of such a model,
corporations are more frequently required by stockholders to increase dividends.

2. (Yokoyama, 1984).
3. Previously, an insider reporting about corruption to an outsider was blamed and

discriminated against as a betrayer in his/her affiliated corporation. The Law to
Protect Insider Reporting for Public Interests was enacted in June in 2004. However,
the protection is not sufficient, because this law was drafted after a compromise with
corporations who opposed it.

4. Scholars in criminal law regard criminal punishment as a last resort. However, many
articles in the law prescribed criminal punishment especially to make administrative
regulation effective. For example, the Law to Cope with Polluted Soil was enacted
in May in 2002. Under this law companies are obliged to test for polluted soil at the
ruins of their factory when they plan to redevelop the site. In addition, a prefectural
governor can order an owner of polluted ruins to remove toxic substances from the
soil to prevent future endangerment. The maximum punishment imposed on the
owner neglecting this order is imprisonment with compulsory labor for one year, or
a fine of 1,000,000 yen (US $9,090).

5. (2004: 372).
6. (Schmalleger, 2004: 378).
7. (Shoji and Sugai, 1992: 18).
8. (Sugai, 1999: 5).
9. At this election only those persons who paid a certain amount of tax were given

suffrage. Although many poor villagers victimized by the pollution could not vote
for Shozo Tanaka, he won the election.

10. In the Edo Period farmers could appeal to their village manager for some help. If
their appeal was not heard, they could appeal directly to a feudal lord as a last resort.

11. However, sufficient compensation was not realized until 1974.
12. In the economic depression starting in 1990 many factories in large cities were

closed. With the recovery from this depression the ruins of these factories were
sold for redevelopment. During this redevelopment we saw scandals such as the one
involving soil pollution in Osaka. In December 1989 a refining factory of Mitsubishi
Metal Co., Ltd. renamed Mitsubishi Material, was closed. Investigators found that
soil at the ruins of this factory contained toxic substances. Nevertheless, Mitsubishi
Estate Co., Ltd. bought the ruins from Mitsubishi Material. It constructed buildings
for a luxury hotel, offices, and apartments. In January 1997 it began to sell apartments
without notifying buyers of the polluted soil. On March 29, 2005, the police indicted
Mitsubishi Estate,MitsubishiMaterial, and ten officials and executives including the
presidents of both companies for an offense against the Housing and Construction
Enterprises Law, because they continued selling these apartments until September
2002 while knowing about the polluted soil (Nihon Keizai, March 30, 2005). To
prevent future scandals the Law to Cope with Polluted Soil was enacted in May
2002 (see note 3).

13. A refinery at KamiokaMining ofMitsuiMetal Co., Ltd. dischargedwater containing
cadmium into th Jintu River over a long time period. Farmers used the river water
to grow rice. As a result, residents living along this river suffered from cadmium
poisoning from eating the contaminated rice. As patients cried “Itai-itai (Ouch!
Ouch!)” their condition became known as Itai-itai disease. Although it was reported
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for the first time in 1912, research on its cause was not conducted until decades
later. In 1961 two scholars pointed out that Itai-itai disease was caused by cadmium.
However, Mitsui Metal ignored this finding. Later, victims of Itai-itai disease sued
the company for damages in the Toyama District Court in 1968. They won their suit
in 1971.

14. In 1950 a large-sized petrochemical complex was developed in Yokkaichi. In this
complex a thermoelectric power plan was constructed in 1959. In the early 1960s
many citizens living in Yokkaichi suffered by asthma. Nine patients sued six large
companies for damages in 1967 by insisting that the sooty smoke discharged
from these companies was the main cause of their illness. They won this suit in
1972.

15. (Ui, 1992: 103).
16. Article 9 of our Criminal Code prescribes seven kinds of criminal punishment: death

penalty; imprisonment for life, one with compulsory labor, one without labor; fine;
short-term confinement; minor fine, and forfeiture. The main criminal punishment
imposed on a corporation for its illegal activity is a fine.

17. One of the main issues was whether a fetus could be an object of a homicide,
because a person who had been poisoned by methyl mercury in the womb died 11
years later. On February 29, 1988, the Supreme Court ruled that two defendants
were guilty for causing the death of this person by the discharge of methyl mercury.
In this sentence we see the judges’ admission of an indirect causal sequence and
subsequent imposition of severe punishment on defendants whose activities in the
company caused serious harm to individuals.

18. (Asahi News,(( April 7, 2005).
19. To the former the government paid a total of 2,600,000 yen as a one-time allowance,

and continues paying money to cover all medical costs. The latter are not paid any
one-time allowance, while receiving money to cover medical costs. Previously, the
money for covering medical costs was limited. But under a new system started in
April 2005, this limit was abolished.

20. Many victims who are not relieved under the law did not fall under this new policy.
Instead of applying for the health note, they may file suit for relief as a recognized
patient (Nihon Keizai, May 2, 2005).

21. (Yokoyama, 1989).
22. (Yokoyama, 1983).
23. For example, around 1970 therewas dirty, oil-slickedwater in TokyoBay.Nowadays

we enjoy fishing and boating in the bay, as the water was subsequently cleaned up.
24. For example, Japanese automobile companies have competed to improve engines

to conserve gasoline and to invent equipment to purify the emitted gas. They have
succeeded in mass sales of their products all over the world, while American auto-
mobile companies have declined because of their failure to deal with environmental
conservation and pollution issues.

25. In this decade modern industry has developed rapidly in East Asian countries such as
Korea, China, and Thailand. China especially has become a base for heavy industry
for the world. However, many factories in China do not have the equipment to
purify toxic substances. Thus, the Chinese suffer serious environmental pollution.
Recently, individuals sued a company for damages caused by pollution. Chinese
lawyers representing them want to learn from experiences in Japan (Asahi News,((
April 19, 2005).

26. (Yokoyama, 1993: 70).
27. For example, a strong wind in the spring brings acid rain and toxic dust from the

industrial area in Northeast China to Korea and Japan.
28. One-hundred fifty countries ratified the Kyoto Protocol in April 2005. In this proto-

col, the European Union, the United States, and Japan were to reduce gas emissions
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by 8%, 7%, and 6% respectively, between 2008 and 2012 from their levels in 1990.
However, in March in 2001 the Bush Administration broke away from the protocol,
because it feared it would stifle economic growth. In Japan the state has enacted
many policies to reduce gas emissions through initiatives introduced by the Min-
istry of Environment. However, the Ministry of Economy, Trade, and Industry has
resisted these policies from the viewpoint of economic development. For example,
this ministry wants to change the reduction target of 6% from a requirement to a
goal (Nihon Keizai, May 5 in 2005).

29. InOctober 2003 four prefectures—Tokyo,Kanagawa,Chiba, andSaitama—decided
to regulate gas emitted fromdiesel engine cars. Under an ordinance in Tokyo enacted
in April 2006, a diesel car emitting gas over a specified amount will be prohibited
from operating in the city, and violators will be fined up to 500,000 yen (US $4,550).
To cope with this situation, Pures Co., Ltd., an affiliate of Mitsui & Co., Ltd.,
designed equipment to purify gas emitting diesel engines, which Mitsui & Co. then
sold. The company, subsidized b y four prefectural governments, presented false
data on the effectiveness of the equipment. The scandal was exposed through a
confession of an officer dispatched from Mitsui & Co. to Pures on November 22,
2004. On November 29th an executive of Mitsui & Co. announced that the company
would return a total of 8,000 million yen (US $73 million) to the four prefectures.
On December 4th the Tokyo Metropolitan Government decided to prohibit Mitsui
& Co. from participating in bidding for government contracts. On December 25th
Mitsui & Co. announced that two officers of the company and a vice-president and
another officer of Pures participated in the fraud. On December 27, 2004, the police
conducted an investigation at the main office of Mitsui & Co. and indicted four
suspects on fraud charges. In January 2004 the Tokyo Metropolitan Government
demanded that the company pay a total of 2,000 million yen (US $18 million)
including an administrative fine of 200 million yen (Nihon Keizai, February 24,
2005). Through these sanctions Mitsui & Co. suffered not only monetary losses, but
the loss of public confidence.

30. Kansai Electric Power is one of the most important companies in the Kansai area,
including Osaka and Kobe, because it supplies electric power monopolistically in
the region.

31. (Sugai, 2003: 4).
32. Japan experienced emission of radioactivity for the first time in September 1999,

which was caused by an accident at a factory of JCO, an affiliated company of
Sumitomo Metal Mining Co., The way to process uranium had been changed to
reduce costs without the permission of the state. Two workers were killed and one
was seriously injured by radioactivity. About 250 persons, including 59 workers of
JCO and 3 members of a rescue team dispatched from a fire station, were also ex-
posed to radioactivity. Farmers suffered great damage because their products could
not sell at market. In October 2000, six officials of JCO, including an executive
in charge of production and another executive in charge of managing the factory,
were arrested for professional negligence causing death. In addition both JCO and
Sumitomo Metal Mining had to pay compensation to victims. In March 2000 Sum-
itomo Metal Mining appropriated 13,900 million yen (US $116 million) to settlethe
case.

33. Almost all Japanese know two telephone numbers for an emergency: 119 for the
fire station, and 110 for the police. The fire station and the police dispatch the
rescue team and the investigation team to the site of an accident, disaster, or crime
immediately after receiving an emergency call. Using this system, Japan has a
high probability of rescuing an injured or ill person and of arresting a suspect.
In addition, the fire station and the police ask companies to establish a system to
deal with the emergency. The law requires the establishment of such a system.
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Thus, if companies cause an accident without establishing this system or if the
system is not functioning properly, they usually receive administrative or criminal
punishment.

34. Since the late 1990s we have seen an increase in victims’ rights movements. As they
insist on the imposition of severe sanctions for offenders, the police always are on
the lookout for professional negligence causing death and/or injury if an accident,
even one causing minor injury, occurs. If a serious accident occurs through the
negligence of a company, officers of the company can also be criminally charged.
For example, on March 26, 2004, a six-year-old boy died after being caught in an
automatic revolving door. After careful investigation, the public prosecutor judged
that this accident would not have occurred if the companies concerned had taken
proper preventive measures. An executive and a chief in charge of managing this
building for Mori Building Co., Ltd. and an executive in charge of production
of the automatic revolving door of Sanwa Tajima Co., Ltd. were prosecuted for
professional negligence causing death (Nihon Kaizai, March 17, 2005). Through
this prosecution both companies were severely criticized for overzealous pursuit of
profits without providing adequate safety measure.

35. Typical is the Aircraft and Railway Accidents Investigation Commission in the Min-
istry of Land Infrastructure and Transport. Officers affiliated with this commission
began to investigate a major railway accident on April 25, 2005, in which 107 per-
sons were killed and 460 injured. It was found that West Japan Railway Co., Ltd.,
urged drivers to operate trains punctually without taking measures for safe driving.
This accident was regarded as a crime committed by the company rather than by
the driver who operated the train above speed limits in order to make up a delay of
only a minute and a half.

36. Usually a company is inclined to hide information about the cause of an acci-
dent. For example, West Japan Railway did not disclose the confession of a con-
ductor that the train was speeding just before it overturned. Instead, at the press
conference the company suggested that the accident could have been caused by a
stone on the tracks that someone intentionally placed there (Nihon Kaizai, May 2,
2005).

37. This change to Nihon Arm might be carried out to curtail costs for maintenance.
With the change, Kansai Electric Power reduced the number of days for regularly
checking its nuclear plants. The days were shortened from over 100 in 1996 to about
60 after 1997 (Nihon Keizai, March 26, 2005).

38. Previously, we had a custom to express apology immediately after a wrongdoing.
However, recently many wrongdoers hesitate to express an apology mainly because
they are afraid of financial liability. Victims often get angry about this hesitation.
The negotiation regarding compensation then becomes more complicated.

39. This was the way to express the sincerest apology in the feudal era, which we rarely
see today.

40. He was summoned to a meeting of the Committee on Economy and Industry of the
House of Representatives on August 31st and on September 29th, and to a meeting
of the same committee of the House of Councilors on October 6th.

41. Companies in Japan do not want to admit responsibility by the resignation of their
top executive. Therefore, Kansai Electric Power announced that Y.F. would resign
at the general meeting of stockholders as a “normal retirement.”

42. (Yokoyama, 2005).
43. (Yokoyama, 2003a).
44. (Yokoyama, 1985: 511).
45. (Yokoyama, 2003b: 31).
46. Snow Brand Mild Products Co., Ltd., supplied milk of bad quality in June and

July, poisoning over 10,000 persons. As the company did not account properly for
the cause of the poisoning, it was severely criticized. In addition, in January 2002
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the mass media reported that Snow Brand Food Products, Co., Ltd., an affiliated
company, Snow Brand Milk Products, had received a subsidy through fraud. As a
consequence of this, and the negative publicity it brought, not only was the company
closed, but the entire Snow Brand Conglomerate was disbanded because of the
resulting drastic decrease in sales.

47. On January 11, 2001, a tire coming off a trailer produced by Mitsubishi Motors
killed a mother and injured her two sons. Investigation of this accident found that
the trailer had a serious defect. It was later revealed that Mitsubishi Motors and
Mitsubishi Fuso Truck and Bus had repaired many defective automobiles secretly
for the purpose of curtailing the costs of a major vehicle recall. After this accident,
both companies continued hiding defective automobiles, which delayed a general
recall for repairs. As they lost public confidence, the company declined dramatically.
The total number of new cars sold by Mitsubishi Motors and Mitsubishi Fuso Truck
and Bus in 2004, in 2003 decreased by 43.6% and by 35.8%, respectively, while
the rate of sale of all automobiles in Japan fell by only 2.2% during the same time
periods (Nihon Keizai, April 2, 2005).
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3
Crime in the World of Art

Christine Alder and Kenneth Polk

In these pages we shall address an under-researched aspect of white-collar
crime—namely, illegal activity in the art world, specifically problems arising
with art theft, fraud in the art market, and the illicit traffic in cultural heritage
material. The art world is, of course, exceptionally diverse, consisting of paint-
ings, sculptures, works in glass, works on paper, photography, works in fabric,
and many other art forms. It is, as well, widespread in a geographical sense
with material for collectors and collections coming from all parts of the globe.
There are, further, many layers to the art market in terms of cost, with some
objects at the low end being little more than trinkets, ranging upward to the
rarefied heights of the art auction rooms where some items are sold for millions
of pounds or dollars. It should come as no surprise that it is this expensive end
of the market that attracts the interest of those willing to seek illicit avenues to
wealth, although as we shall see the pathways such illegal activity can take are
multiple and diverse.

Art Theft

The first form of illegal activity in the art world to be addressed here consists
of the theft of artworks. At regular intervals newspaper readers will encounter
a story about the theft of a major work of art somewhere in the world. The
list of such artworks stolen in recent months alone includes artists such as
Pieter Brueghel the Younger, Jan Brughel, Salvador Dali, Leonardo Da Vinci,
Georgia O’Keefe, Edvard Munch (including his iconic “The Scream”), and
Pablo Picasso, among others, and in addition such important objects as a golden
salt cellar by Cellini and a cello by Stradivarius. This is, of course, but a partial
list of works of art that have been stolen, since objects produced by less well-
known artists may not be so widely reported. As we widen the time span
we encounter such notable events as the theft in 1990 of an estimated $200
million worth of art (including works by Vermeer and Rembrandt) from the
Isabella Stewart Gardner Museum in Boston, the theft of major Impressionist
works from the Marmottan Museum in 1985, the loss of major works from
the National Museum of Anthropology in Mexico City in 1985, and from the
Montreal Museum of Fine Arts in Canada in 1972, or more recently from the
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National Museum in Stockholm in 2000 (including a Rembrandt self-portrait),
and the theft of an entire exhibition of the works of Grace Cossington Smith
from a private gallery in Sydney in 1977. In short, the problem is worldwide,
and includes thefts from some of the best-known museums in major capital
cities.1

At this point we are not yet into a discussion of white-collar crime, since most
of the thefts result from burglaries, which would usually be treated as a form of
street crime. What makes art theft relevant to a discussion of white-collar crime
is what happens after the item is stolen, and concerns the ways that the wider art
market can be bent to serve illicit purposes. The situation facing a criminal who
has stolen a major work of art is quite different than that faced by the common
burglar. The ordinary burglar, research tells us, disposes of his loot in a very
short space of time (often within hours of the theft), and will seek out disposal
sources such as a drug dealer, someone in the informal social network (friend,
acquaintance, family), perhaps a professional fence, or even market resources
such as bent dealers or stores which specialize in the rapid turnover of second
hand merchandise.

Put simply, this is no way to sell a stolen Picasso or Munch. For art to realize
even a fraction of its true value, it is likely that it will have to pass overtly or
covertly onto the legitimate art market. There are two main levels to this art
market: a primary market that deals in sale of original works for the first time
by living artists; and a secondary market that provides a venue for the sale of
works which are re-entering the market after some previous sale. While there
are occasional exceptions, one of which will be discussed below, in general
living artists do not command prices significant enough to attract the attention
of knowledgeable art thieves, so there is little movement of stolen art at this
primary level. By definition, if a potential thief is planning to realize a significant
profit from stolen art, a buyermust be found either in the open secondarymarket,
or perhaps through a covert sale (to a source, for example, that some in the trade
refer to as “gloaters”).

There are barriers in the contemporary secondary artmarket thatmake the sale
of stolen work problematic. There are international registers of stolen artworks
that operate both in the private sector (for example, the Art Loss Register)
and in public policing (for example, both Interpol and the FBI maintain files
of stolen art). There are market forces that compound the problem, since in
fact there are only a relatively few dealers and auction houses that operate at
the top end of the secondary market; and in general those involved tend to
be extremely careful in purchasing works, especially works with suspicious
provenance. Many dealers assert that they will not buy “off the street” from
vendors unknown to them. The auction houses, further, routinely compare their
prospective sale catalogues with the available lists of stolen art, and this step
accounts for a significant trickle of stolen works back to their original owners.

Despite all the protections, there are examples of unscrupulous dealers who
provide a portal for stolen work into the open market. A recent example can be
found in Australia where, as the well-known artist Albert Tucker was nearing
the end of his life, he was befriended by an art dealer who took advantage of the
open access he was given to Tucker’s remaining personal collection, stealing
a small flow of works and putting them onto the market through his own art
gallery. In this rare case we see a configuration of conditions that contributed
to the success (for a time, at least) of these thefts: the thief had considerable
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knowledge about the working of the art market, he had an established reputation
that meant that other dealers and collectors would trust him so that they could
purchase art from him, his own gallery gave him a clear portal into the art
market, and his personal connection with the artist gave him the access he
needed to steal the valuable art.

The configuration of factors in this case, successful for at least a brief period
of time, suggests why it is that theft is not a major issue for students of white-
collar crime in the art world. It will be rare that an individual, or group for that
matter, has the combination of knowledge of what art is valuable and where
it can be stolen from, the position within the art market that makes any sale
potentially credible, and direct access to a portal for sale ofmaterial onward onto
the market. It seems clear, in fact, that many thieves have little understanding
of the difficulties they will face in negotiating art objects. It is not uncommon
for stolen work simply to be returned by some surreptitious route, or more
tragically, to drop out of sight altogether as has happened with the recent theft
of Munch’s “Scream,” and the many invaluable works stolen from the Gardner
Museum in 1990. As thieves become aware of the difficulties in arranging a sale
or ransom of a highly valuable work, there is the worry that they might destroy
the works altogether, which occurred in a recent case in Europe where a mother
threw several valuable paintings into a canal when she feared that police were
closing in on her art thief son.

Fraud in the Art Market

A more vexing problem, and one more central to concerns about white-collar
crime, is that related to fraud, especially what would commonly be understood
as faking. It is virtually axiomatic that if there is a vigorous and prosperous
market for legitimate art, then individuals will emerge who will attempt to take
advantage of the opportunities for deception and fraud in that market. Recent
decades have seen waves of fakers whose names are now notorious, including
van Meegeren in the 1930s,2 deHory3 and Keating in the 1950s and 1960s,4

Hebborn in the 1970s and 1980s,5 and Myatt/Drew in the 1980s and 1990s.6

But such activities are not unique to art in the European tradition, as Clunas7

has observed that faking and deceptive practices emerged in China as early as
the 15th and 16th centuries as a consequence of the rapid expansion of the art
market that occurred in the Ming period.

However evocative the terms fake or faker may be, in fact there are a number
of both logical and legal issues that emerge that urge caution in the use of these
terms. These arise especially in regard to the intent element necessary for a
criminal charge of fraud, such as the commonly used charge in Australia of
“obtaining financial advantage through deception.” A successful prosecution
will have to address the following material elements: (1) it must be shown that
the defendant obtained some financial advantage; (2) in the case of art fraud,
that advantage must be a result of the negotiation that can be demonstrated to be
deceptive—for example, it might be a painting with a signature of a well-known
artist where that artist was not responsible for its creation; and (3) it must be
proven that the defendant intended to deceive the victim.

While these may seem to be relatively clear elements in a legal sense, mat-
ters can become cloudy very quickly when the realities of the art market are
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addressed. One common problem results from the fact that there is a long tra-
dition of legitimate copying of existing works, at times for purposes of training
art students, and at other times for the purposes of obtaining a copy of a popular
work. Indeed, in many major metropolitan centers, and on the Internet, there is
a thriving trade in producing quite legitimate copies of famous artworks (some
advertised, in fact, as “genuine fakes”).

Considerable confusion and mischief can occur when these works, especially
if they are decades or centuries old, enter the art market with their correct
attribution lost, and their provenance murky. The popular word fake presumes
knowledge and intent of the person passing the work into the market. In the
case of the famous fakers in history, as when van Meegeren magically produced
his “new” Vermeers, the issue of intent is clear, and a charge of fraud could
be sustained. But if a victim purchases such a painting in good faith, paying a
reasonable market price, then later sells that work on the secondary market, still
believing the object to be genuine, then the critical intent element necessary to
sustain a charge of fraud is not present.

It is not uncommon forworks to recirculate in the secondarymarket. If awork
is not authentic (for example, if the attribution, such as the artist’s signature, is
not correct), each time that it enters the market the question of fraud will hinge
on what the seller can be demonstrated to know about the origins of the work.
It might be, for example, that for some reason a previously na¨ve victim has¨
obtained expert advice that the attribution is not correct. If the owner attempts
to sell the painting with its original attribution after having such advice, and
if it can be proven that the owner thought that advice correct (not necessarily
easy to prove, of course), then a charge of fraud might be sustained.

Other matters may arise to cloud the issue even further. For example, in re-
cent years there have been allegations of fraud and deception in the market for
Aboriginal art in Australia, and, in fact, there has been one case where an art
dealer of European descent was convicted of fraud involving the production of
art that was not authentic (in that it was established that the dealer himself had
created works, and then had these signed with the name of a noted Aboriginal
artist). Difficulties can arise in these works because of the distinctive approach
to ownership taken within the Aboriginal community.8 Within traditional com-
munities, there is a keen sense of “ownership” and custodial responsibility
regarding who “owns” the specific Dreaming story that might be featured in a
painting. Given this, the indigenous view will be that the work is “owned” not
necessarily by the person who actually produced it, but by the person who owns
the story itself. Consistent with such an interpretation, the person who signs the
work may be the person who owns the story, not the actual artist. Needless to
say, this can cause at a minimum confusion in the art market, and certainly in
any potential courtroom.

It is because of such complications that many in the art market are wary of
the term fake. Those who are in the business of authenticating art tend to focus
on the probabilities that the work is what it seems to be—that it is authentic.
However popular and dramatic the word fakery may be, it presumes a particular
cluster of intent elements that actually may not be accurate in describing a work
that is not authentic.

It also underscores the growing importance of the availability of provenance
information regardingworks that come onto themarket. If the purchaser is in the
rare position of knowing the ownership history of a work that stretches back to
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the original artist, then there is the possibility of some safety in the assumption of
authenticity of thework. Itmust immediately be said, of course, that ifworks can
be faked, then so can provenances. Indeed, one of the more ingenious schemes
for selling fraudulent art, thought up by John Drewe in England, involved
precisely the development of false provenances and the successful insertion of
these into the records of venerable art institution libraries.

There are, of course, many other avenues for fraudulent activity in the art
market. It involves, after all, commercial activity with the participation of many
different kinds of players. Conklin9 in his extensive analysis of art fraud dis-
cusses such forms as insurance and tax fraud by collectors; fraud against artists,
collectors,museums and auction houses by dealers; and especially fraud by auc-
tion houses. The art world was scandalized at the onset of 2000 by an announce-
ment of a major antritrust suit against the two largest and most prestigious art
auction houses, Sotheby’s and Christie’s, which ultimately resulted in 2003 in
both a negotiated settlement of a class action suit involving over $500 million
dollars, and criminal convictions of leading players, including a jail term of one
year and a day for the 76-year-old head of Sotheby’s, A. Alfred Taubman, and
a fine of $7.5 million assessed against him.

The Illicit Traffic in Plundered Antiquities

A third component of the art market significant to a discussion of white-collar
crime is that concerned with the international traffic in illicit cultural heritage
material. This antiquities market is exceptionally diverse, and consists of stone
sculptures stolen from such places as Khmer temples in Cambodia or ancient
Hindu sites in India, Pakistan or Indonesia, brass material taken from Tibet or
Thailand; ancient paintings ripped off of walls of churches in Italy; mosaics
pulled out of the ground in diverse locations controlled in earlier centuries
by the Romans; material from Greek temples and graves; various items from
Egyptian tombs; and diverse objects (ceramic, stone, precious metals, weaving)
from Pre-Columbian sites in various parts of Latin America, among others.

In the early days in the study of white-collar crime there was concern re-
garding whether the term crime was strictly appropriate, but when it comes to
antiquities there is no question that the traffic is illegal. There is now a complex
web of criminal laws and treaties that define the trade as unlawful. Virtually all
countries that are the source of stolen material have laws prohibiting the export
of cultural artifacts, but most now take the further step of defining the taking
of such objects as theft. There are as well complex international treaties and
conventions that strengthen the hands of nations desiring to limit this trade.

Having said that, it also must be pointed out that these laws are imposed upon
cultures with a long tradition of appropriation of the cultural heritage of other
peoples. From the 19th century onward, one of the devices used by the politically
powerful and economically dominant nations was to gather up diverse material
to be housed in such central institutions as the Louvre in Paris, the British
Museum in London, or the Metropolitan Museum in New York. “Collecting”
has been defined as a desirable activity, especially for social elites. In places
such as New York one way of establishing a visible symbol of elite status is
to endow a particular section of a major museum, often by making available
choice items from one’s own private collection.
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The issue of the destruction of cultural heritage sites to feed the collecting
market has become especially visible with recent events in Iraq (and just before
that, in Afghanistan). With the United States and its allies unable to protect
the very lives of its service personnel, it should come as no surprise that there
has been a dismal record in terms of the protection of some of the most valued
cultural sites in the world. Atwood10 describes how within hours of the downfall
of the Iraqi government, looters had overrun archaeological museums in both
Bagdad and Mosul. Thus, added to massive looting in the countryside, released
a flood of material onto the antiquities markets of both Europe and North
America. By the middle of 2004, U.S. customs agents had seized some 600
objects stolen from the Bagdad museum alone.11

In many respects this traffic in cultural heritage material shares features with
other criminal markets.12 Such markets function within a dynamic of demand,
exerting pressure upon potential criminals to provide a supply of material to
satisfy that demand. Some criminal markets are highly localized, as is the case
with most household burglaries where the thief will most often rapidly dispose
of the stolen objects. One of the defining characteristics of the antiquities trade,
in sharp contrast, is that the market is international in character (a characteristic
shared with such other complex criminal markets such as that dealing with
drugs, or the traffic in women).

Much follows from this important element. For one thing, the attempt to
counter the illegal traffic results in a network of complex laws at the state and
national level, supported by a cluster of international treaties that give support-
ing guidance and direction. By definition this creates a number of awkward
problems for criminal justice enforcement resulting from issues of compatibil-
ity of laws, problems of coordination of intelligence and enforcement actions,
language difficulties, differences that arise from different political systems and
approaches, and a host of related problems. Put simply, it is difficult to create
an efficient and effective enforcement strategy that appropriately mirrors and
meshes with the international workings of such international criminal markets
as antiquities or drugs.

With antiquities as with drugs, the international trade is countered by a web
of not necessarily coherent criminal laws at the national or even state level,
with the laws of the individual states not necessarily sharing common interests,
objectives or legal principles. Given the presence of such laws, however, those
engaged in the trafficking of the illicit material must arrange for the successful
smuggling of material out of one country and into another. Where considerable
money is involved (true in both antiquities and drug markets), for the smuggling
to be consistent enough to satisfy market demand, forms of corruption emerge
directed at customs officials, police, and politicians. Often in both markets, the
source countries are relatively poor, and the destination nations rich, further
aggravating the situation by increasing the motivation at source for the local
residents to play their role in the production of illicit material (in the case of
antiquities by engaging in illegal digs), and making possible greater opportuni-
ties to corrupt local officials. Further, both the drug and antiquities markets are
internally diverse, with different distribution and sales pathways for different
kinds of objects. (For antiquities, there are quite different origins, smuggling
routes, and ultimate market destinations for small jade objects from China,
ornamental chests from Tibet, woven objects from Peru, or small ornamental
bronze objects from Roman Britain).
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There are, however, some unique features in the market for illicit cultural
heritage material that give it a different shape than that encountered in some
other illegal markets. One of the distinctive features of the antiquities market
is that, by and large, the sale of material, illegally removed from often remote
original sites, is perfectly legal in themajormarket states.While there have been
a handful of arrests, and some seizures of cultural heritage material by customs
authorities, it is still true today that one can walk into shops in London, New
York, and Paris, as well as, of course, Brussels, Amsterdam, Berlin, Stockholm
and elsewhere, and openly and legally purchase awide variety of cultural objects
from places such as Cambodia, China, Thailand, Tibet, and Latin American,
among others.

Put another way, the international market in illicit antiquities is quite differ-
ent from some other illicit markets, such as that involving drugs. The markets
for drugs, and many other illicit items, are in general illegal both in source
and destination environments. To be sure, those in the trade have to negoti-
ate carefully, since it technically is possible in countries such as Australia, the
United Kingdom, and the United States that if theft in the source state can
be proven beyond reasonable doubt, and if there are clear criminal laws pro-
hibiting such theft in the country of origin, then a prosecution in the destination
country becomes technically a possibility, as one of themajor figures in the trade
in New York found when he was convicted and sentenced to over two years in
jail in a courtroom in New York for handling goods that were established to
have been stolen in Egypt.

This open and legal sale of material occurs for a number of reasons. For
one, there is an accepted, but odd, convention in this arena of the art trade
that in virtually all sales, and even in exhibitions of material by museums or
collectors, no provenance information is provided for the potential purchaser
or viewer. It should be noted that archaeologists when they speak of ownership
history ask for considerably more information than is usually implied by the
term provenance. A more specific term is sometimes used, provenience, which
asks for information not simply of ownership history, but of the origins of
the object, where it originally came from—and if it was produced through
an archaeological dig, where the material was found, who found it, when it
was extracted, and information about any publications that have resulted. Such
information is almost never provided by vendors in the antiquities market.

This is somewhat odd because the art trade generally has learned from expe-
rience with works stolen by the Germans in World War II that unprovenanced
material might be seized and turned over to its rightful owners. This has alerted
the general art community to the issue of provenance, and one can now find at
least some provision of provenance information for some objects in major art
sales and auctions, although this trend has yet to carry over into the antiquities
market.

Perhaps an even better reason for questioning the absence of information on
provenance in the sale of antiquities is the strong possibility that the material
is not authentic: that is, it has been faked. Antiquities dealers in locations such
as Bangkok and Hong Kong often will provide elaborate stories of how the
material had been dug up from a tomb, and then smuggled out of the country
of origin (for example, China or Cambodia), as a way of countering questions
about possible fakery. In one shop in Asia the authors observed some unique
Thai ceramic material on sale, with a huge photograph pasted over the display
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showing what was presumed to be the illegal dig in process. One thus comes
away with the conclusion that the material is either faked or smuggled.

The continuation of the trade is made possible, however, by the fact that
prospective purchasers of antiquities do not demand information on provenance,
much less provenience, and because dealers do not feel an obligation to provide
such information. Put simply, if there were no purchase of objects that lack
proper provenience, there would be no demand for illegal material, and without
demand the trade would dry up.

A second factor that allows the trade to continue is the elaborate process by
which objects are laundered through key trade “portals” and emerge onto the
market as legitimate exported goods. Because of the gradual passage of various
international treaties and conventions over recent years, and the workings of
the criminal law at an international level, those in the illicit antiquities trade
have learned that it is dangerous, if not illegal, simply to ship material directly
to the market state from the country of origin. The United States, for example,
has signed treaties that prohibit the illegal export of cultural heritage material
from countries such as Cambodia, China, and Italy. If it can be proven that the
material has been illegally removed, then the objects can be seized and returned
to the country of origin. While this has happened to a few objects, often with
considerable publicity, the legal requirements are exceptionally strict, requir-
ing, for example, specific proof that the object was known, even inventoried, in
its original location. While this is possible in the case of material illegally re-
moved from the archaeological museum in Bagdad (both because the items still
possessed their inventory numbers and at least some had been photographed)
it should be obvious that this is hardly a likely possibility when the material is
produced by an illegal dig in a remote area where there is little or no effective
surveillance.

Suchmaterial, however, stillmust enter the destination country as legal export
goods. The major avenue historically is for such material to pass through a
“free port” portal, such as Switzerland, Hong Kong, Macao, or Singapore, or
perhaps through a portal where it is possible to evade customs examinations,
such as Bangkok. Typically what will happen is that dealers from destination
centers such as New York or London will negotiate with what are essentially
middlemen or brokers who work as dealers in the transition portal location. The
goods are then sent onward to the destination country with what now becomes
legitimate export documentation. This processmight have elaborations, aswhen
the transition broker arranges for a real or fictitious sale of the material to a
resident in the transition country, whence the material is moved on, bearing
such provenance—as one can see commonly in the catalogs of major auction
houses— as “from the collection of a Swiss gentleman.”

A third issue which both differentiates this market and also serves to inhibit
control on the illicit antiquities traffic is the fact that both historically and at
present, the purchase of ancient art involves many who are part of the economic
and social elite. In the past, certainly, one of the ways of establishing elite status
was to acquire fine objects from ancient cultures, for example, the material
brought back by young English gentlemen returning from their “Grand Tour”
in the 18th and 19th centuries (some of which, of course, over time have found
theirway into theBritishMuseumholdings). TheChinese have long appreciated
antique art, and in an odd twist one of the common sets of objects that turn up in
illegal digs in China are even older material which in turn had previously been
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looted in antiquity from an even older tomb. There is even a wonderful painting
of two elite gentlemen from the Ming Period, dated to the late 15th century,
which bears the title that translates into English as “Enjoying Antiquities.” This
theme of social elites wanting to possess antique materials continues to this
day, and one factor which works against the development of more effective
laws and strategies to counter the illicit traffic is the opposition exerted by
leading societal figureswho, of course, oftenhavedirect links to leadingpolitical
figures.

One of the important roles that a market analysis can play is to help focus
debates regarding effective strategies to control this illicit traffic. Criminologists
are likely to take a somewhat different position on approaches to this task than
the lawyers and archaeologists who currently dominate the movement to bring
this illegal market under control. Currently such strategies tend to be tilted
strongly in the direction of the use of legal prohibitions on the trade, most often
having their greatest strength in source environments. The criminologist, on the
other hand, is likely to look at the dismal record of such legal approaches, as seen
in the failure of Prohibition in the United States in the early 20th century and the
current and continued unsuccessful outcomes of the various wars on drugs that
have gone on since the middle of the 20th century, and urge caution about the
potential success of legal prohibition, especially when demand remains high in
the wealthy market countries.

There is, of course, some role for clear legal prohibition, especially if more
effective regulations could be developed in the rich market environments. In
addition to the important moral symbolism involved in the statements made
in the criminal law, the very nature of the acts involved in the purchase of
antiquities make it somewhat more vulnerable to deterrence-based strategies
that rely on potential criminal penalties. The decision to purchase an object,
especially an expensive one, is more likely to meet the conditions of “rational
choice” presumed in deterrence; and further, the fact that social elites might
suffer public humiliation as a consequence of an arrest and prosecution adds
further weight to consideration of deterrence-based measures.

Nonetheless, there are inherent limits to the control of illicit activity based on
deterrence. Such approaches work only if effective law enforcement is possible
(a condition emphatically not met in many of the poorer countries that provide
the source of much of the illicit material); and even where it might be achieved,
it could result simply in some form of displacement. As an example, in current
research conducted by the authors, it has been observed thatwhile in recent years
there has been an apparent decline in the sale of Cambodian material in leading
Bangkok antiquities venues (because, it has been suggested, of agreements
between the Thai and Cambodian governments, as well as actions by the United
States), the result has been that now the shops sell more material from Burma
and Laos. An alternative, one familiar to those studying white-collar crime, is to
aim for a “culture of compliance” that is based in strategies that attempt, in the
words of one prominent criminologist, to persuade rather than punish.13 The
target of such strategies must be clear: that is, to protect the important cultural
heritage sites that are being irrevocably destroyed by the looters. The theoretical
task is to reduce demand, by a combination of criminal justice strategies (based
in the use of appropriately severe punishments) supported by wider educational
projects designed to convince buyers in the market place that they should not
purchase antiquities that lack clear and legitimate provenience.
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Conclusion

From the foregoing we see that the art market consists of commercial activity
involving demand and supply, or selling and buying. As a form of commercial
activity it is vulnerable to a range of illegal activities that are core issues to the
student of white-collar crime. To be sure, one element that tends to differentiate
at least some parts of art crime is that it involves social or political elites. It
is notable that in recent years, it has been crime involving an artwork that has
been responsible for the downfall of such noted entrepreneurs as Alan Bond in
Australia and L. Dennis Kozlowski in the United States. The involvement of
social elites, including the likes ofBond andKozlowski, in the artmarket assures
that more accounts of art crime will find their way into the media. There will
be more art thefts involving prominent collections, and new waves of faking
and other forms of art fraud will inevitably emerge. Even as this chapter is
being written, the prestigious Getty Museum is being rocked by allegations
of impropriety, including criminal charges being brought in Italy against its
curator of antiquities as a result of allegations of improper purchase of material
stolen from Italy. Our analysis has argued that a key to understanding art crime
rests in a careful analysis of the dynamics of market behavior with regard to
the movement of art. It is the theoretical grasp of these dynamics that creates
some possibility for focusing effective measures of prevention and control on
various form of art crime.
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4
Computer Crime and
White-Collar Crime
Peter Grabosky and Sascha Walkley

The concepts white-collar crime and computer crime share one feature—an
unfortunate degree of ambiguity. Depending on how one defines each term,
there is a matter of overlap. There is also much that is unique to each. This essay
will attempt a delineation of the two concepts and will seek to demonstrate how
they intersect. It will conclude by testing the fit of routine activity theory and
the importance of trust to both types of crime.

Computer Crime Defined

Crimes involving digital technology have been given a number of labels, includ-
ing computer crime, computer-related crime, cyber crime, digital crime, high-
tech crime, Internet crime, e-crime, electronic crime, and netcrime. Although
one could spend a great amount of time trying to articulate and differentiate
these, the following discussion will address three basic forms:

� Offenses where digital technology is the tool or the instrument of the crime
in question

� Offenses where digital technology is the target of criminal activity
� Offenses where digital technology is incidental to the crime

Digital Technology as the Instrument of Crime

Many conventional offenses can be committed with digital technology. The
significance is the speed and efficiency that this technology contributes to ex-
ecution of the crime in question. The production, reproduction, storage, and
dissemination of child pornography are all much easier today than they were
in the days of ordinary photography and magazine or film production. Fraudu-
lent solicitations in many varieties, from Nigerian advance fee requests to false
rumors about share prices in furtherance of stock market manipulation, can
now be disseminated to millions of people instantaneously, and at negligible
cost. Millions of items are offered for sale on the Internet, either privately or
through organized auctions. Online auctions have become an increasing source
of consumer complaints, where the vendor delivers inferior products or none
at all, or when the purchaser fails to pay for the product. Digital technology
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permits perfect reproduction of text, images, sound, vision, and multimedia
combinations, greatly facilitating piracy of software and entertainment prod-
ucts. Sophisticated scanning devices and graphics software are commercially
available and reasonably priced. Even designer labels can be easily and per-
fectly forged. Official documents such as birth certificates and other documents
that can be used in fabricating a false identity can also be produced. Credit card
details can be stolen by persons obtaining unauthorized access to computer
systems.

The Internet can also be used for harassing, threatening, or intrusive com-
munications. The traditional obscene telephone call has given way to its con-
temporary manifestation in “cyber-stalking,” in which persistent messages are
sent to an unwilling recipient.

Offenses Where Digital Technology Is the Target of Criminal Activity

Advanced industrial societies are dependent on digital technology as never be-
fore. Interference with or damage to information systems can have catastrophic
consequences. The earliest form of such interference was given the colloquial
name hacking. Originally, it entailed obtaining unauthorized access to infor-
mation systems out of curiosity or with benign intent. The term cracking was
used to designate activity of a malicious nature such as the destruction of data.
Eventually, hacking took on both meanings. Hacking has evolved to entail the
dissemination of malicious codes, such as viruses and worms, which can spread
through computer networks and slow them down or even destroy data. Another
form of targeting is the distributed denial of service attack, where the hacker
obtains unauthorized access to a number of computers and then directs them
against a target, effectively shutting it down.

Defacing of websites is a popular pastime in some hacker circles. This can
entail mere self-expression and exhibition of artistic prowess (as is the case with
much ordinary graffiti), or it can involve explicit political statements. On one
occasion the CIA home page was altered to read, “Central Stupidity Agency.”

The term cyber-terrorism has received considerable attention in the post-
9/11 age. A precise, if narrow definition is that of Denning (2000, p. 10), who
defines cyberterrorism as “unlawful attacks against computers, networks and
the information stored therein when done to intimidate or coerce a government
or its people in furtherance of political or social objectives.” Of course, digital
technology can be incidental to “terrestrial” terrorism, as will be noted below.

The two categories discussed above are not mutually exclusive. Although it
is possible to attack and damage information systems physically (i.e., with an
actual or proverbial sledgehammer), criminal attacks on systemsusually employ
digital technology. For example, the illegal electronic transfer of funds from
a legitimate bank account will entail obtaining unauthorized electronic access
to that account. Electronic attacks against critical infrastructure will usually be
preceded by unauthorized access to the information systems supporting that
infrastructure.

Digital Technology as Incidental to the Crime

Digital technology may play an indirect role in many kinds of ordinary criminal
activity. Financial records of conventional criminal enterprises are no longer
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kept manually in ledger books. The convenience of spreadsheets is no less
apparent to drug dealers than it is to directors of legitimate enterprises.

Communications in furtherance of criminal conspiracies is greatly facilitated
by digital technology. Just as researchers on opposite sides of the planet can
communicate in real time for practically no cost, so too can terrorists, drug
dealers, and people-smugglers. Technologies of encryption and anonymity may
place these communications beyond the reach of law enforcement.

As digital technology becomes increasingly pervasive, it will be present at
nearly every crime scene. Global tracking technologies are becoming routine
features of motor vehicles. Electronic toll collection systems permit the recon-
struction of vehicular movements on toll roads. Hand-held computers, not to
mention mobile telephones, all contain data that may be retrieved in further-
ance of an ordinary “terrestrial” criminal investigation. Some may even permit
identification of the bearer’s physical location. Once the subject of jokes, the
idea of networked toasters and refrigerators is now becoming a reality. The day
is fast approaching when some evidence of most crimes will exist in digital
form.

White-Collar Crime Defined

The classic definition of white-collar crime was, of course, the gift of Suther-
land: “a crime committed by a person of respectability and high social status
in the course of his occupation.” The lack of precision in Sutherland’s defi-
nition has been nicely dissected by Geis (1992). Although Sutherland’s work
focused largely on offenses committed in furtherance of professional activ-
ities, usually by executives or senior employees of large organizations, his
definition was somewhat elastic. He did allude in passing to overcharging by
mechanics.

For some time now, commentators have pondered whether the term “white-
collar crime” refers to the social status or occupational role of the offender, the
nature of the offense, or some combination of the three. In today’s labor market,
lower-level clerical staff who work in large organizations are not generally
regarded as people of high social status; they may, however, be in a position to
commit forgery, embezzlement or fraud.

There are some white-collar crimes that are unambiguously central to Suther-
land’s ambiguous conceptualization. Conspiracies in restraint of trade such as
those documented by Geis (1967) are a classic example.

By contrast, if a doctor were to commit a sexual assault against a patient
during the course of an examination, the act might technically fall within
the parameters of Sutherland’s definition, but it is not quite what he had in
mind. Indeed, he excluded “most cases” of murder, adultery, and intoxica-
tion, because they were not customarily part of the offenders’ “occupational
procedures.”

Sutherland’s ambiguity is perhaps a blessing.By failing to exclude all cases of
murder and intoxication, he created conceptual space for the offense of corporate
homicide, as well as for civil or criminal liability for the negligent management
of intoxicated employees, such as that alleged in the Exxon Valdez disaster. We
will leave the intersection of adultery and white-collar crime to those of more
prurient inclination, except to note that extramarital affairs involving senior
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executives have been deemed to be deleterious to the ethical climate in some
organizations (Wayne, 2005).

The elasticity of Sutherland’s definition notwithstanding, one usually asso-
ciates the term “white-collar crime” with a variety of financial transgressions,
including fraud (in its various forms), forgery, embezzlement, money launder-
ing, and tax evasion. An expansion of the concept to include offenses committed
by or on behalf of organizations will include offenses against the environment,
violations of occupational health and safety regulations, discrimination against
employees, unfair labor practices, etc.

Fraud (obtaining something of value by deception) may strike some as the
quintessential white-collar crime. Although a large number of high-status indi-
viduals exploit their positions in furtherance of fraud, it is by no means the
monopoly of elites. In Australia, many prosecutions for fraud are brought
againstwelfare recipientswhomake false declarations in order to obtain govern-
ment benefits. These are hardly the persons of high social status that Sutherland
had in mind. He would, presumably, be happy to apply the label to an afflu-
ent tax evader, but perhaps not to a domestic cleaner who is paid in cash and
chooses not to declare his or her income. Classic studies of white-collar offend-
ers by Shapiro (1987) and by Weisburd at al. (1991) reveal them to be drawn
not from the Social Register, but rather from the ranks of ordinary middle-class
people.

Computer Crime That Is Not White-Collar Crime

What of the relationship between computer crime and white-collar crime? A
look at the types of computer crime discussed above will suggest that there is
nothing inherently “Sutherlandian” about any of them. The acceptance of digital
technology, at least in advanced industrial societies, is such that computers are
accessible to the masses as well as to the elites. While one day not long ago
the use of digital scanning equipment and specialized software to produce
counterfeit currency may have been regarded as the work of the technological
elite, today it requires no particular sophistication (United States v. Godman
(223 F.3d 320, 323 (6th Cir. 2000)). The earliest computer criminals tended to
be individuals who were technologically skilled, but hardly of relatively high
social status (Sterling, 1991).

A great deal of computer crime might be excluded from the domain of white-
collar crime because it is not committed by persons of relatively high social
status or because their employment status is irrelevant. An unemployed laborer
is as capable of accessing online child pornography as is a corporate exec-
utive. Operation Candyman was an international child pornography ring that
involved more than 7,200 members and included a range of people of different
social status: a bus driver, a member of the armed forces, a janitor, a security
guard, and an office manager (Heimbach, 2002). The role and status of the
offender has little significance for at least some types of crime perpetrated in
cyberspace.

Moreover, young people who have come of age in the digital era often have
acquired a proficiency in computing that rivals that of IT professionals. Not
all of these skills are devoted to socially responsible ends. Digital technology
provides young people with capacities that they did not possess a few years ago.
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They can be, and indeed have been, engaged in a great deal of serious criminal
activity from the privacy of their bedrooms. The distributed denial of service
attacks against a number of e-commerce sites in February 2000was thework of a
15-year-old. A great deal of computer hacking is the work of young adventurers
(DeMarco, 2001). A 16-year-old hacker was the first juvenile to have received
a custodial sentence in the United States for intercepting communications on
military computer networks and for illegally obtaining information from NASA
computer networks. (http://www.cybercrime.gov/comrade.htm, visited 31 Jan-
uary 2005). Another 15-year-old was charged with manipulating shares on the
NASDAQ (Lewis 2001).

The key to classic white-collar crime was opportunity. Access to an em-
ployer’s or client’s assets is a precondition of embezzlement. It was impossible
to participate in a price-fixing cartel without being a company executive. Stock-
market manipulation usually required at least the complicity of financial pub-
lishers and stockbrokers. Historically, the key to opportunity was a modicum
of occupational status. The rapid democratization of digital technology, and its
availability across class and occupational boundaries, have provided criminal
opportunities to those who were previously excluded.

Computer Crime That Is White-Collar Crime

The pervasiveness of digital technology in the modern workplace has created
a range of new opportunities to commit crime. These opportunities are avail-
able to ordinary workers, not just those of high social status. They may be
directly related to one’s employment, or merely incidental. The digital tech-
nology provided to ordinary workers brings with it abundant criminal oppor-
tunities.

Organizations may use information systems as instruments of crime. One
of the earliest examples of this was the Revco case, where a large drugstore
chain initiated a computer-generated double-billing scheme that cost federal
and state governments in the United States hundreds of thousands of dollars
(Vaughan, 1985). The increasing prevalence of online billing and payment sys-
tems would suggest that computers will soon become the primary instruments
of fraud if they are not already. One type of white-collar crime to which infor-
mation technology is ideally suited is “high volume-low value” theft, otherwise
known as the “salami” technique, in which a tiny amount is sliced from each
of a very large number of transactions. One penny diverted from each of ten
million transactions would deliver a criminal profit of $100,000. In January
1993, four executives were charged with defrauding at least 47,000 car rental
customers using a salami technique. It was alleged that the defendants modified
a computer-billing program to overstate the actual gas tank capacity of their
rental cars. Over a three-year period, every customer who returned a car with
less than a full tank was charged for a falsely inflated total of gasoline (Kabay,
2002).

Organizations may also be implicated in incidents involving illicit material
stored on their computers. In many jurisdictions, internet service providers are
not criminally liable for contentwhere they are not aware of its nature.Moreover,
they are usually not required to monitor, keep records, or make inquiries about
Internet content which they host or carry. They may, however, be required by
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law to remove prohibited content or take reasonable steps to prevent users from
gaining access to the content.

In February 2001, a New York ISP pleaded guilty to the misdemeanor charge
of knowingly providing access to child pornography. The prosecution was
launchedwhen the company, having beennotified by the state attorney-general’s
office that child pornography was being distributed over one of the company’s
newsgroups, failed to take action.

(http://www.weil.com/wgm/CWGMPubs.nsf/683629e9ec75ae8f8525691a0
06d6af3/4fbee5a85d0473f3852569fa007587df?OpenDocument; visited 12
May 2005)

The managing director of CompuServe Germany was charged under
criminal law for child pornography located on a news server of CompuServe
USA (Eberwine, 2004). It was alleged that Felix Somm aided in the distribution
of child pornography after 282 newsgroups (located on CompuServe’s server)
contained child pornography and images of violence involving children and an-
imals. CompuServe was informed by a Munich District Attorney that criminal
sanctions might apply if members could still gain access to the illegal content
(Determann, 1999). Prosecutors argued that online servers should block
images that are deemed illegal. As such, CompuServe blocked the newsgroups
to avoid sanctions; however, this was short lived. CompuServe reinstated the
newsgroups two months later, giving limited access to Germans. CompuServe’s
approach to preventing young children from gaining access to images included
providing members with access to “Cyber Patrol,” an Internet filtering program
(Determann, 1999). However, this approach did not change the fact that
child pornography is a criminal offense in Germany and the United States.
In 1998, Somm was sentenced to two years’ probation although in late 1999
the ruling was overturned and he was acquitted by the Munich Court of
Appeals.

Yahoo! was charged in France with making Nazi memorabilia available for
sale on its website. Accompanying civil actions moved Yahoo! to seek assur-
ances in U.S. courts that French judgments would not be enforceable there. La
Ligue Contre le Racisme et l’Antisemitisme (LICRA) and L’Union Des Etudi-
ants Juifs De France (UESF) filed a complaint against Yahoo! Inc. objecting
to the exhibition and sale of Nazi memorabilia and propaganda on its website
(Yahoo! Inc v. LICRA, 169 F. Supp. 2d 1181 (N.D. Cal. 2001). The Superior
Court of Paris ordered Yahoo! Inc. to prevent users from gaining access to Nazi
memorabilia through its website.1 In 2000 Yahoo! Inc. was ordered by a French
Judge to install filters to eliminate access to French users to Nazi memorabilia.
Subsequently, Yahoo! Inc. banned the sale of hate-related merchandise on their
sites, although some months later Nazi memorabilia was still available. In
August 2004, the U.S. Court of Appeals reversed the District Court’s judg-
ment (379 F. 3d 1120 (9th Cir. 2004)).

Organizations may also target other information systems. The practice of
industrial espionage may entail unauthorized access, interception of telecom-
munications content, or other means of obtaining competitors’ sensitive in-
formation (Nasheri, 2005). Disgruntled or greedy insiders may also engage
in industrial espionage. One example is a recent case that involved a con-
tract employee at Gillette Company who was caught using email to sell stolen
plans for the company’s new Mach-3 razor. http://www.taborcommunications
.com/dsstar/02/1217/105217.html (Visited 11 July 2005).
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Organizational Complicity in Employee Crime

An interesting question at the intersection of computer crime and white-collar
crime is where responsibility for the misuse of a company’s computers should
lie. The range of misconduct that employees can engage in using their em-
ployer’s information technology is surprisingly diverse. Much of it may entail
significant civil and/or criminal implications for both employer and employee.

Perhaps the most common form of electronic transgression by employees
is the excessive use of the employer’s digital technology for matters unrelated
to employment. Activities that occur in the course of one’s employment need
not be related to one’s employment. Employees can waste considerable time
at work surfing the web, or sending and receiving personal emails. The web
or email content may be perfectly innocent, but the time spent perusing or
producing it is time not spent on one’s work. The employee who regularly raids
the office stationery cupboard is costing her employer money. So too is the
employee who spends two hours per day on Internet or web activities unrelated
to work. Their own work time, and their employer’s storage space, is wasted
(Snider 2001). In the words of one IT specialist, “Beware of the employee who
comes to work with an MP3 player . . . They can store up to 40 GB of music,
movies and programs and kill your network performance” (Exinda Networks,
2004).

Of course, not all employee misuse of an employer’s information resources
can be rationalized as innocent. Some of it may entail accessing patently illegal
content. The music and movies just referred to may have been pirated. Some
computer misuse may entail the display of content that other employees may
find offensive or harassing. Some may involve the unauthorized downloading
and reproduction of copyrighted or otherwise illicit material.

Even innocent use of an employer’s information systems can have more sin-
ister implications. An employee who ventures into some corners of cyberspace
may unwittingly render her organization’s information systems vulnerable to
intrusion, or susceptible to worms and viruses. As recent experience has shown,
this can have major consequences. Major virus epidemics of the past ten years
have led to significant system degradation around the world, entailing millions
of hours of lost productivity and billions of dollars of lost revenue and sys-
tem maintenance costs. Organizations in both public and private sectors can
be unwitting accessories to crime. So it is that the distributed denial of ser-
vice attacks launched by “Mafia Boy” in 2000 were routed through computers
at the University of California at Santa Barbara, among other sites. Another
skilled hacker, Kevin Mitnick, routed one attack through a computer at Loyola
University of Chicago. A server at the Arkansas Highway and Transportation
Department was allegedly used by Al-Qaeda to transfer digital files (United
Press International, 2004).

In the unfortunate event that an organization’s computers are seized in fur-
therance of a criminal investigation, the financial implications can be serious
indeed. (Steve Jackson Games, Inc., v. U.S. Secret Service., 36 F.3d 457, 458-59
(5th Cir. 1994))

Depending upon the legal system, the liability of employers for crimes com-
mitted by employees may be a significant consideration. Under the doctrine
of respondeat superior, if the employer knew or should have known that the
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employee was engaged in criminal activity, and failed to inquire or failed to act,
then the employer might be liable.

Under the negligent retention theory, even when an employee’s acts are not
within the scope of employment, an employer may be liable if the employer’s
management or retention of the employee is negligent (Papa and Bass, 2004;
Davis, 2002; Ishman, 2000). Of course, employers may incur civil liability for
damages resulting from negligent management of their information systems.

Almost all business records exist today in electronic form; Thus, it would
appear that most if not all corporate crime has a digital component. The role
of information systems as incidental to the offense thus represents the most
significant overlap between white-collar crime and computer crime.

The Restatement of Agency provides that—

[the] conduct of an employee is within the scope of employment if, but only if, (a)
it is of the kind he is employed to perform; (b) it occurs substantially within the
authorized time and space limits; (c) it is actuated, at least in part, by a purpose to
serve the [employer], and (d) if force is intentionally used by the [employee] against
another, the use of force is not [unforeseeable to the employer]. Restatement (Second)
of Agency 228 (1958).

An employer’s civil or criminal liability for the crimes of employees will
depend on a number of factors. The first of these is forseeability. If the potential
for the acts in question was known or should have been known to the employer,
the employer may be liable or if the employer was willfully blind to the criminal
conduct of the employee. Obviously if the employer condoned or encouraged
the criminal conduct, the employer is likely to be found culpable.

Employees may commit securities fraud using their employer’s IT systems.
For example, in April 1999, a fabricated page resembling a product of the
financial news service Bloomberg posted a report that a particular company,
PairGain Technologies, was about to become the subject of a takeover. The
report included apparently credible quotations, purportedly from officials of
the company. Within minutes, the stock was being touted in chatrooms, and the
price rose by more than thirty per cent before the hoax was discovered. The
perpetrator was a 25-year-old employee of the company. PairGain cooperated
in the investigation, and there was never any suggestion that they encouraged
or condoned the behavior. One could, however, imagine a situation wherein
demonstrated negligence on the part of a company might lead to liability for
losses arising from an overzealous employee.

Another important factor is the nature of the employer’s business. When the
motives of the employee are not related to the employer’s business, or when the
employee’s actions are so outrageous that they do not serve a rational business
purpose, the employer may not be liable. By contrast, if the criminal act did
further the employer’s interest, liability may be an issue.

If the job provided by the employer creates an opportunity for the employee
to commit the illegal act, the employer may be liable, depending upon the
degree of control the employer has over the employee. When does control
over the employee cause an employee’s act to be imputed to the employer?
There are a number of cases where employers have been pursued civilly as a
result of the electronic indiscretions of their employees. In one unsuccessful
case, an unfortunate woman sought damages from an Internet service provider
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after contracting the HIV virus from an employee with whom she engaged in
consensual, unprotected sex after she met him over the Internet in one of the
ISP’s chat rooms (Haybeck v. Prodigy Services Company, 116 F.3d 465, 1997
(2d Cir 1997)).

The distinction is not trivial, because employers may be criminally or civilly
liable formisconduct committed by employeeswithin the scope of employment.
Debates over surveillance of employees’ computer use often overlook such
considerations.

Employers may at the very least be civilly liable for employees’ infringe-
ments of copyright. In Playboy Enterprises, Inc., v.Webbworld 991 F. Supp.
1361 (N.D.Tex 1997), an Internet services provider was held vicariously liable
for infringements of Playboy’s copyright. In the United States, the Digital Mil-
lennium Copyright Act holds ISPs (along with the primary offender) liable for
copyright infringement if ISP had been informed by copyright holder of the
infringement and does not inform subscriber of complaint or does not remove
offending content. An Arizona business agreed to a $1 million out-of-court
settlement with Recording Industry Association of America arising from em-
ployee use of a corporate file server to distribute MP3 files over the Internet
(RIAA, 2002).

Explaining White-Collar Crime and Computer Crime

Routine activity theory, one of the more elegant and robust theories in crimi-
nology, would appear to provide a very good explanation for both white-collar
crime and computer crime, bothwhen they intersect, andwhere they are distinct.

According to Cohen and Felson (1979), all crime can be explained by the
conjunction of three factors:

1. a supply of motivated offenders;
2. the availability of suitable targets or victims; and
3. the absence of capable guardians (someone to “mind the store” so to speak).

Conventional White-Collar Crime

Motivation
Traditional observers of white-collar crime tend to attribute motives for offend-
ing to one of the most universal and enduring human characteristics—greed.
To be sure, individual crimes of acquisition are usually driven by the desire for
greater wealth. In addition, corporate offenses, whether explicitly financial in
nature or related to such issues as occupational health and safety or environ-
mental harm, are often inspired by “bottom-line” considerations.

But there is more to white-collar crime than just greed. Theories of white-
collar crime tend to overlook what might be described as the sensual element
of offending (Katz, 1988). White-collar crimes are rarely crimes of passion, but
they nevertheless contain elements that may be described as seductive.

Maurer (1940) in his classic study of con men, describes the intense satisfac-
tion arising from the successful manipulation of a victim. Shover, Coffee, and
Hobbs (2003) describe the pleasure derived by telemarketing fraudsters when
they snare a victim. The satisfaction transcends any financial element. Revenge
can also be a significant motivator for fraud. Disgruntled employees (or former
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employees) are among the most common examples. But the desire to get back at
an old enemy, or a perceived wrongdoer (Black, 1984) may also be apparent. So
too can the feeling of satisfaction at having “outsmarted” a target. These latter
motives were apparent in the classic film, The Sting, in which Paul Newman
(Gondorff) and Robert Redford (Hooker) flawlessly execute a sophisticated and
complex con against an adversary whose henchmen had brutally killed a close
friend of theirs. At the end of the film, the despised adversary, fearing that his
involvement in an illegal betting room will attract police attention, flees the
scene, leaving a large amount of his own money with the two successful con
men. The film ends with an exchange between Gondorff and Hooker which
vividly illustrates that Hooker’s motives were not financial (Ward, 1973):

Gondorff: You beat him, kid.
Hooker: Your’re right, it’s not enough. But it’s close!
Gondorff: You not gonna stick around for your share?
Hooker: Nah. I’d only blow it.

Duffield and Grabosky (2001) identify a number of non-financial motives for
fraud. One of these might be described as “the thrill of the deal.” Offenders
may simply enjoy sailing close to the wind, to see what they can get away with.
Success in executing a complex fraud may be exhilarating. The sensation of
power over another individual or individuals seems to be a powerful motivating
force for some fraud offenders to the point that it becomes an end in itself. As
one confidence man put it, “For myself, I love to make people do what I want
them to, I love command. I love to rule people. That’s why I’m a con artist”
(quoted in Blum, 1972, p. 46).

To quote another, “Half of being a con man is the challenge. When I score, I
get more kick out of that than anything; to score is the biggest kick of my whole
life” (quoted in Blum, 1972, p. 44).

Opportunity
White-collar crime can also be explained by the availability of targets or
prospective victims. In years past, one would comment upon the under-
representation of women in the ranks of white-collar offenders by suggesting
that women were not necessarily less criminally disposed, but rather lacked the
opportunity to offend.

Correlatively one would notice the more equal representation of women
charged with social security fraud and attribute this not to a lack of virtue,
but rather to the fact that social security frauds were among the few criminal
opportunities available to them.

Guardians
A classic bulwark against the commission of white-collar crime is what Kraak-
man referred to as “gatekeepers”—professionals in a position to prevent, detect,
or disclose client illegality. Gatekeepers are by no means guarantors of virtue,
as the many failures of Arthur Andersen to flag client illegality will attest. Black
(2005) relates how most of the failed S&L’s of the 1980s had received clean
audits shortly before their demise. In addition to accountants, lawyers are in a
position to play the gatekeeper’s role too. Indeed, this may even be required by
law. Under Australia’s Financial Transaction Reports Act (1988), lawyers are
required to report transactions involving $10,000 or more of their clients’ funds
to Australia’s anti-money-laundering regulator and financial intelligence unit.
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Nevertheless, Grabosky (1990) suggests that corporate lawyers may iden-
tify too closely with their clients, or may become financially dependent upon
them to the extent that they are incapable of making an independent profes-
sional judgment. In his study of white-collar defense attorneys, Mann (1985,
p. 110) notes the widespread view among practitioners that it is not the
attorney’s responsibility to enforce his or her client’s compliance with the
law.

But in the grander scheme of things, every little bit helps. Accountants,
lawyers, and financial journalists, when they are not part of the problem, can
be part of the solution.

Explaining Computer Crime

Motivation
A great deal of computer crime simply entails the commission of “old” crime
using new methods. As such, the motivations will remain the same. The rapid
uptake of digital technology has made it nearly ubiquitous in Western industrial
societies and the exponential growth of people on line has meant that there are
more prospective offenders with access to digital technology than ever before.
At the same time, basic human motivations have not changed significantly.
Crimes of acquisition are often driven by greed; offenses relating to sexual
activity such as child pornography are grounded in lust. Expressive as well as
instrumental computer crime also arises from the desire for power. In contem-
porary society, this can include the desire to achieve mastery over complex
systems. Computer crimes of varying kinds can also arise from revenge and
ideology. Aside, perhaps, from the intellectual challenge of mastering complex
systems, none of the above motivations is new.

Dreyfus (1998, pp. 5–6) interviewed a number of computer hackers, whose
remarks revealed the very significant influence of excitement and challenge:

� “The kick of getting into a system. It’s the ego boost from doing something
well where other people try and fail. Once you are in, you very often get bored
and may never call back. Because once you’ve gotten in, it’s a challenge over.”

� “Once you get into the first system, it’s like, you get into the next one, and
the next one, and the next one . . . like forbidden fruit.”

� “[At first it was] possibly the sheer lust for power or [the desire] to explore
an intricate piece of technology. [Now] my first and foremost motivation is
to learn.”

� “It ain’t a malicious thing. It’s a challenge—the thrill of the chase. Sometimes
I think I hack just to be able to say that I do something, like it’s a fad or
something.”

One of the more significant aspects of the digital age is what might be called
disintermediation. People can send investment solicitations directly to millions
of people, without so much as advertising in a newspaper. They can buy and
sell shares directly, without going through a stockbroker. They can disseminate
information (truthful or otherwise) about publicly traded shares without using
the services of Forbes, Bloomberg, or Dow Jones. They can withdraw funds
from a bank without encountering a teller.

Another characteristic of the digital age iswhatmight be termeddisinhibition.
To many people, the Internet and world wide web contain an air of unreality.
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One deals, it seems, with ones and zeroes, not with people. Most computer
crime occurs in the absence of a face-to-face relationship between offender and
victim.

The disembodied nature of electronic interactions may well lower inhibitions
on the part of prospective offenders. It takes a particular type of person to engage
in face-to-face fraud. It is a great deal easier to relieve the proverbial little old
lady of her life savings by remote control than by a con.

The element of challenge, the thrill of the illicit, ego and revenge—all are
evident in some cases of Internet piracy, especially those in which the offender
does not profit from his or her deeds. Anthony LaMacchia, a Massachusetts
Institute of Technology (MIT) student (United States v. LaMacchia) (871 F.
Supp. 535 (D. Mass. 1994)), set up a bulletin board in 1994 for people to
access and exchange copies of software applications and computer games free
of charge on the Internet. LaMacchia operated the bulletin board on an MIT
computer for approximately six weeks before it was shut down. Despite the
estimated value of the software at $1 million, LaMacchia operated alone and
did not profit from his activity.

Given the widespread penetration of digital technology and its wide acces-
sibility or “democratization,” one might predict that women might be equally
represented among the ranks of computer criminals. This appears not to be the
case. Most cyber-criminals are male. This appears particularly true in cases that
involve hackers. Hacking has attracted a largely male audience. Kevin Mitnick,
one of America’s most recognized cyber-criminals, caused in excess of $290
million dollars damage by hacking into a wide range of high-tech companies.
Mitnick’s history of computer crime began in the 1980s, when he was caught
stealing a number of computer manuals from a telephone company (Power,
2000, p. 57). Mitnick has committed a broad range of computer crimes, such
as breaking into several different computer systems, monitoring e-mails, steal-
ing software, committing computer and wire fraud, and damaging computers
(Power, 2000, p. 58). Mitnick has served time in prison for multiple computer-
related offenses.

In 1988, Robert Tappan Morris, a 23-year-old graduate student at Cornell
University released the Internet’s first worm that infected a large proportion
of UNIX computer systems connected to the Internet (Hafner and Markoff,
1991). In 1995, under the pseudonym of the “Black Baron,” Christopher Pile,
the author of a virus toolkit Smeg and viruses Queeg and Pathogen, was the
first person to be prosecuted in the United Kingdom for writing and distributing
computer viruses. These programs were publicly and freely available on the
Internet and through bulletin boards (Jackson, 1995). Pile was sentenced to
18 months in prison, an indication of how seriously the crime was regarded.

In 1999, twoChinese citizens,Hao Jing-Long andHao Jing-Wen,were prose-
cuted for hacking. It was alleged that Hao Jing-Long conspired with his brother,
Hao Jing-Wen, to break into the computer network of the Zhejiang branch of
the China Industrial and Commercial Bank in furtherance of stealing funds. It
was further alleged that Hao Jing-Long, an employee of the bank, entered the
bank and secretly connected a modem to the bank’s computer, which allowed
his brother access to the network. This access led to Hao Jing-Wen transferring
a total of 720,000 yuan into 16 different accounts set-up by the two brothers
(Hong Kong Voice of Democracy, 1998, p. 1). The two brothers were found
guilty of hacking and sentenced to death. This case represents one of the harshest



370 Peter Grabosky and Sascha Walkley

punishments against a computer hacker (Hong Kong Voice of Democracy, 1998
p. 1)

Opportunities
Just as the proliferation of digital technology and its exponential dissemination
have increased the number of motivated offenders, so too have they increased
the number of prospective victims. The emergence of online commerce has been
accompanied by a proliferation of e-commerce sites, from online auctions, to
online share trading, to online banking. Each of these, and many other types of
e-commerce sites, has attracted criminals.

Information technologies such as the Internet provide unprecedented capacity
to accomplish things that have traditionally been difficult to achieve on a global
scale and maintain in the physical world. For example, the Nigerian fee scheme
that emerged over a decade ago relied on postal messages to reach millions of
potential victims or targets. The cost to set up, print and distribute letters would
amount to hundreds if not thousands of dollars and in addition, the speed of
response would be much slower than the Internet. Today, these letters can be
produced through digital technology at very little cost and reach millions of
users instantaneously.

The number of prospective victims of online securities fraud has expanded
with the advent of online share traders, andwith numerousways people commu-
nicate and exchange information on the Internet through chat rooms, news group
and bulletin boards. Trading on the Internet, which can be carried out privately,
thus bypassing intermediaries such as brokerage houses, allows investors to buy
direct and create information previously monopolised by intermediaries. This
open means of trading has created new opportunities for criminals to provide
false and misleading information to other investors. This can make it difficult
for users to identify with the individual or organization that is the provider of
information. In fact, offenders may intentionally disguise their identity through
the use of remailing facilities in order to defraud individuals later and avoid
detection (Grabosky et al., 2001, p. 89). These methods have meant that the
fraudster can operate at a level that in the terrestrial world was limited by
intermediary institutions.

The storage of valuable information by individuals, companies and govern-
ment on the Internet increases the accessibility of the information to prospective
offenders, and depending on the type of information available contributes to
the attractiveness of the item as a target. The challenge to e-commerce in the
digital age has been to foster the proliferation of commercial activity while re-
ducing criminal opportunities. The architecture of computer systems, especially
relating to access control, contributes to this end (Lessig, 1999).

Guardianship
The absence of capable guardianship characterizes computer crime no less
than conventional white-collar crime. Just as many terrestrial crimes occur be-
cause of the lack of internal control systems or the lack of external oversight
mechanisms, so too does much cybercrime. Part of the attraction to prospec-
tive criminals in the digital world is its global reach and absence of capable
guardianship. The lack of guardianship on the Internet can also be attributed to
limited law enforcement, low security consciousness, lack of self-defense, lack
of willingness to report cyber crime, and vulnerable systems, to name a few.
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Lax cyber-security at the individual and organizational level has opened the
door to countless examples of unauthorized access, many of which have been
the predicate to a variety of serious offenses. Philip Cummings was employed
as a helpdesk operator at a U.S. communications company and had access to
passwords and codes,which enabled him to download credit reports. Cummings
illegally accessed this information and stole more than 30,000 reports from the
company’s database, then sold them at $30 per report. The estimated loss to
the company equated to between $50 million and $100 million. Cummings was
sentenced to 14 years in jail (KRT, 2005, p. 35).

At the same time, guardians in the form of law enforcement agencies have not
always had the capacity to respond. Just as no city can afford to place a police
officer on every street corner, no state can afford to position a police officer
next to every computer terminal or even in every cyber-café. Given the variousf´f
ways people invest on the Internet, challenges have arisen for law enforcement
agencies to keep apace with criminal techniques. In the United States, the Secu-
rities and Exchange Commission (SEC) investigates criminal activity relating
to securities fraudwith the cooperation of theNational Association of Securities
Dealers (NASD), the Commodities and Futures Trading Commission (CFTC),
the FBI, and related state agencies. Clandestine and overt investigative tech-
niques by law enforcement agencies have been used to investigate a range of
securities scams. The cooperation between these agencies is instrumental in in-
formation gathering, which has resulted in a number of successful prosecutions
against fraudsters.

Guardianship in the digital age also entails the watchful eye of human beings,
such as systems administrators, or technological surveillance provided by elec-
tronic security systems. These can entail such things as intrusion detection and
alarms and technological tools such as firewalls and anti-virus software to in-
crease the security of computer systems and networks. Guardianship can also be
enhanced by market forces. By 2003 Microsoft began responding to consumer
demand for products less vulnerable to security breaches (Charney, 2005).
Other forms of guardianship include less formal methods of social control,
such as private monitoring, parental supervision, auction escrow services, on-
line watch groups such as cyber-angels, and methods of surveillance (Grabosky,
2000).

Cyber Trust
Just as motivations, opportunity, and an absence of guardianship explain crim-
inal behavior in the terrestrial and digital worlds, cyber-trust also forms an
important aspect of understanding criminal behavior most commonly through
lying, misrepresentation, and role conflict. Following on from Sutherland’s
pathbreaking work, Shapiro (1990) applied a range of strategies to demon-
strate how individuals establish and exploit trust relationships in furtherance
of criminal opportunities: misrepresentation of the use of charitable funds
to underdeveloped countries; fabrication of data for experiments; declaring
a fictional account of a heroin addict to be a work of nonfiction (it was
awarded a Pulitzer Prize); and falsification of test results by pharmaceutical
companies.

These strategies are equally applicable in the digital world. Internet users
lie in various ways to commit different forms of crime: Internet predators who
lie about their age in order to meet children off-line in furtherance of illegal
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activity; a Nigerian fraud scam which deceives people into parting with money
or providing account details by falsely offering a fee for assistance in trans-
ferring funds; auction fraud, which can involve money sent by the successful
bidder to the seller while the goods are never received; misrepresenting true
intentions when communicating in chat rooms as a prelude to harassment and
cyber-stalking, and deceiving investors by falsely declaring that a company is
about to announce a new discovery, resulting in causing a company’s share
price to rise.

However, one may see that differences of trust are evident between the ter-
restrial and digital worlds. In the terrestrial world, trust is based on personal
relationships, while online trust is based on confidence in processes (Grabosky,
2001). In one case, a buyer bidding for a laptop via an online auction was per-
suaded to trade privately after being convinced by the seller’s knowledge of the
product (Adams, 2003). Thus, the buyer of the laptop relied on confidence in
processes of communication. The confidence proved to be misplaced when the
vendor took the money and ran.

Many factors have shaped the reliance on confidence in processes on the
Internet. These can be identified through the absence of face-to-face interaction
(which is also evident in many forms of transactions in the physical world),
absence of physical proximity of Internet users, and anonymity.

“Phishers” have targeted customers with access to Internet banking facilities.
Trusted brands such as financial institutions have been one of the key vectors for
phishers who violate trust for financial gain. An email message may indicate to
the customer that their bank’s website is experiencing technical difficulties and
instructs the customer to click on a link to a “temporary” website and provide
their account details or password. This method manipulates the customer into
accessing a counterfeit website that exposes their personal and financial infor-
mation, giving perpetrators access to account details in furtherance of criminal
activity.

Trust relationships on the Internet are also formed through email, chat rooms,
bulletin boards, and newsgroups. A number of techniques are used to identify
and pursue victims: direct contact via email, harassment abuses through live
chat rooms, providing false information about the victim and posting it on
newsgroups for wider distribution, establishing a webpage on the victim with
personal and spurious information, and assuming the victim’s identity online
in chat rooms. Many examples exist where individuals have fallen victim to
this type of crime. According to Cyberangels (2000), approximately 63,000
Internet stalkers monitor the Internet, stalking more than 470,000 targets (cited
in USDOJ, 2000, p. 1).

A recurrent pattern of breaches of trust is evident in the digital world. De-
ception through exploiting an architecture of anonymity is the largest overarch-
ing pattern. Deception may then take the form of lying, phishing, bid-rigging,
market-rigging, and, more widely, self-dealing, role conflict, espionage, stalk-
ing, hacking, seducing and tricking children, and acquiring false identities. Not
all breaches of trust are best conceived as fundamentally about deception. There
are forms of theft that are not particularly deceptive, such as pirating music,
and forms of exploitation that are not very deceptive, such as exchange of
child pornography between consenting adults. Yet abuse of trust norms to de-
ceive is one of the dominant patterns. Some forms of trust create opportunities
for would-be cyber-offenders; and as a result, more victims are available and
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trusting individuals may not mobilize available safeguards, such as firewalls,
which imply less guardianship.

Conclusions

The coming of the digital age has further blurred the concept of white-collar
crime. The intentional dissemination through online chat rooms of false rumors
about a company’s likely share price movements is certainly a white-collar
crime when committed by a senior executive of the company, or even a low
level employee. When the same act is committed by an ordinary high-school
student, the “Sutherland connection” is harder to make.

Nowadays, most organizations are dependent on digital technology for prac-
tically everything, from heating and lighting to physical security, to commu-
nications (both internally and externally) to record-keeping. Now that “almost
everything depends on software,” almost any offense by or against an organiza-
tion, or with the organization’s resources, will leave some digital evidence. The
distinction between computer crime and white-collar crime becomes largely
obscured.

Endnote

1. Although Yahoo! France does not host auctions for Nazi memorabilia, users can
access the United States website Yahoo.com which offers large amounts of Nazi-
related memorabilia for sale.
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1
From Pink to White with Various

Shades of Embezzlement: Women Who
Commit White-Collar Crimes

Mary Dodge

In 2001, Martha Stewart’s image was scorched by allegations of an insider-
trading scandal that suggested she had cooked up a scheme to sell 3,928 shares
of ImClone stock based on privileged information that the company would fail
to receive FDA approval of a lucrative cancer drug. Overall, the core aspects of
the case and seriousness of the crime were relatively insignificant during a time
ofmajor corporatewrongdoing, including the collapse ofEnron andWorldCom.
Stewart’s powerful home-making image, corporate status, and gender, however,
stood out as unique attributes compared to previous and contemporary white-
collar offenders. Much of the controversy surrounding her indictment, trial,
and sentence was brought about by the intense media maelstrom it created,
and gender-related characteristics clearly emerged as variables that contributed
to the hoopla. The Stewart case, along with those of other prominent female
offenders such as Leona Helmsley, Diane Brooks, and Lea Fastow, offer insight
into the historical and current debates surrounding gendered varieties of white-
collar crimes.

Traditionally, and not surprisingly, white-collar crimes almost exclusively
have been concocted and conducted by men. The primary obstacle to female
involvement in elite crime is linked to limited opportunities and less partic-
ipation in the upper echelons of the corporate milieu. In the United States,
the number of women involved in the public sphere continues to increase, de-
spite a developing trend toward “opting out” that shows female executives are
choosing to leave corporate positions for less demanding employment that is
more conducive to personal freedom and family life.1 In 2004, about 59 per-
cent of the women in the United States were involved in the work force, though
they continue to play relatively minor roles in corporate, political, and medi-
cal realms. In 2005, the U.S. Bureau of Labor Statistics reported that women
represented 29 percent of the physicians and surgeons nationwide.2 World-
wide, political leadership remains in the hands of men with a count (as of
the 1990s) of 42 women who have served as presidents or prime ministers.3

Upper-level positions in corporations and financial institutions also continue to
be male dominated. Over the past three years, only eight women have or are
holding CEO positions in Fortune 500 companies and, in 2002, just 9 of the
1,000 largest companies in the United States were headed by women.4 Women
compose about 14 percent of board members in Fortune 500 companies and

379
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represent only 5.2 percent of the top-earning corporate officers.5 Additionally,
Wall Street remains primarily a male domain with men accounting for 82 per-
cent of the salespeople, while women continue to hold low-level jobs as sales
assistants.6

Gaining acceptance into male-dominated enterprises continues to be prob-
lematic for women who face sexual and gender discrimination, and other struc-
tural barriers that prevent them from moving up the ranks even after breaking
through the glass-ceiling—a term coined by Wall Street Journal reporters in
1986.7 The limited opportunities in corporate America for women also have
been referred to in more graphic terms as the “sticky floor,” “concrete ceiling,”
and “pink collar ghetto.”8 Even women who rise to the higher ranks in male-
dominated cultures continue to face obstacles based on gendered stereotypes
and exclusionary practices. Journalist Michael Lewis notes that “[the] curious
problem of women on Wall Street is that even the ones making a million and
a half dollars a year too often feel like outsiders, or oddballs or people whom
their firms might be about to burn. And they are!”9

Critiques of the achievements and failures of women executives often are
cast in gender-related terms instead of professionalism and competence. Linda
Wachner, the former Chief Executive Officer (CEO) of Warnaco who success-
fully transformed the clothing company into a $2.2 billion-a-year business, was
hailed as the darling of Wall Street until the business filed for bankruptcy pro-
tection in 2001. Her aggressive manner and lavish lifestyle that garnered so
much respect during her reign as CEO became liabilities when she was labeled
the “iron maiden of lingerie” and colleagues denigrated her aggressive lead-
ership style and called her tough behavior inappropriate.10 Generally, women
in the corporate world tend to view their experiences as similar to male peers
and, ultimately, they take the same risks and use similar tactics, but scrutiny
of their actions is intrinsically linked to gender. Obtaining gender equity in the
public sphere relies on developing a framework that teaches women “the rules
of the game,” removes structural barriers, and shifts the focus from eliminating
differences to embracing differences.11 Women, when given the opportunity
to participate in corporate or political positions, may develop a different way
of “doing business,” though the established patterns of practice often demand
that women “do gender” in the workplace by mimicking traditional masculine
behavior.

Some commentators and scholars have argued that women bring a more eth-
ical perspective to the workplace. A Canadian study, for example, found that
94 percent of the corporate boards with three or more women had established
conflict-of-interest guidelines compared to 68 percent of the companies with
all male boards and that 91 percent of the boards with women members veri-
fied audit information compared to 74 percent of all male boards.12 The study
results are suggestive, though preexisting policies for each company were not
included in the analysis. Another survey of 515 women and 608 men from com-
panies with more than 1,000 employees found that women placed a higher value
on family/home, fairness/equity, teams/collaboration, friends/relationships and
recognition/rewards; whereas men tended to value pay/money/benefits, and
power/status/authority.13 An unpublished study by Judith Collins, a professor
at Michigan State University, that examined the characteristics of 71 female
executives incarcerated in federal prisons for white-collar crimes compared to
172 non-criminal female executives in managerial positions found that personal
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and situational factors related to friends and family had an enormous impact on
the actions of women.14 According to Collins, females score more positively
compared to men on measures of socialization, self-control, empathy, respon-
sibility, and social involvement. Overall, women in her study tended to act in
ways that were “other-directed” and often viewed their crimes as benefiting
friends and family.15

The “different voice” of women in business may carry a sense of commu-
nity and connectedness and perhaps a more ethical way of doing business. The
concept of a different voice is associated with notions of variations in moral
reasoning between males and females. Carol Gilligan’s work on moral reason-
ing and women debunked the traditional six stage model put forth by Lawrence
Kohlberg in the 1970s that suggested men were more likely to achieve higher
levels on his measurements. Kohlberg, who placed women at an intermediate,
more simplistic level of development, noted that stage three “is a functional
morality for housewives and mothers; it is not for businessmen and profes-
sionals” who rise to more advanced and complex levels.16 Gilligan’s research
found that women tended to view moral issues as a network of inter-connecting
responsibilities, whereas men focused more on individual rights based on for-
mal rules.17 More recent research, however, suggests that moral reasoning and
ethical behavior are deeply embedded in situational contexts and that these
factors offer better explanatory power than gender. Care-based approaches are
more likely to emerge when interacting with a friend than a stranger and when
others are seen as in-group members.18 The connectedness to others typically
attributed to women may fail to predict ethical decision making as the social
distance between self and others increases, particularly in corporate environ-
ments.

Speculations among journalists, business executives, and scholars that
women are engaging in more white-collar crime have triggered intense scrutiny.
Anthony Paonita, in his journalist account of “women behaving badly,” notes
that females are “involved in high-profile misdeeds in numbers that would have
been unthinkable a few years ago.”19 The controversy over how andwhywomen
engage in white-collar crime, however, is far from settled. The assumption
that women will behave like men in similar situations was disputed by Eileen
Leonard who noted that historical, social, and economic experience may fore-
cast less white-collar crime among female even when given the opportunity.20

In 1989, feminist scholar Kathleen Daly first called attention to lower-level
clerical and administrative wrongdoing among women and noted that female
embezzlers and fraudsters are more appropriately considered pink-collar crim-
inals committing “petty” acts.21 The focus of who commits white-collar crime,
along with feminist theories of why women commit crime, is rapidly changing
from victims to perpetrators as the 21st century progresses.22

Challenging Masculine Theory and Practice

Edwin Sutherland’s ground-breaking work on white-collar crime, which began
in the late in 1930s, understandably focused on male offenders. The emergence
of feminist theory and criminality shifted attention from men as an increasing
number of scholars sought explanation for the rising involvement of women
in crime. In 1975, in a controversial look at women and crime, Freda Adler
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challenged the status quo when she predicted the emergence of a new breed of
women criminals who would, like men, use their power, status, and position to
commit crimes for economic gain. In her widely acclaimed and often critiqued
book, Sisters in Crime, Adler noted:

In the future a greater proportion of this wealth and power will pass through feminine
hands, and almost all of it will be wielded responsibly. But it would be an unrealistic
reversion to quixotic chivalry to believe that, for better or worse, women will be any
more honest than men.23

That same year, Rita Simon also predicted increases in female participation in
white-collar crime as opportunities became available, particularly for embez-
zlement and fraud.24 Not all scholars agree on the accuracy of these forecasts
and the actual involvement of women in upper-echelon crimes. Darrell Stef-
fensmeier has quibbled over women’s involvement; specifically, he notes that
larceny, fraud, forgery, and embezzlement on a small scale involving low sums
of money fail to fit within the of traditional white-collar crime definitions.
Trends that indicate a rise in shoplifting, check kiting, welfare fraud, and credit
card fraud more aptly come within the notion of traditional female criminal
activities based on available, limited opportunities. Steffensmeier argues that
women rarely are arrested for occupation-related frauds or “real white-collar
crimes.” He notes that female crimes of insider trading, price-fixing, restraint of
trade, toxic waste dumping, and official corruption, for example, are practically
nonexistent.25

In 1993, Jay Albanese examined data from the United States and Canada
and found a “dramatic” increase in the number of women who were em-
ployed in white-collar jobs and a similar pattern in arrests for fraud, forgery
and counterfeiting, and embezzlement during the 1970s and 1980s.26 Sandy
Haantz, a research assistant at theNationalWhite-Collar CrimeCenter, reported
a pronounced upward progression of women who engage in elite deviance
and noted that of the 1,016 federal prisoners incarcerated for white-collar
crime in 2000, nearly one in four were women.27 The Bureau of Justice
Statistics reported a 55 percent increase in the number of women convicted
of fraud felonies in state courts from 1990 to 1996.28 The increase in ar-
rests for embezzlement skyrocketed over the last 20 years and rates for
forgery/counterfeiting have steadily increased for women.29 Simon and Ahn-
Redding’s recent analysis of women and crime data notes that “[t]he increase
in arrests for serious offenses can be attributed largely to women’s greater par-
ticipation in property offenses, especially larceny, embezzlement, fraud, and
forgery.”30

Adler and Simon’s early forecast of greater female involvement in white-
collar crimes is yet to be put to the test, although the ideas appear to represent a
legitimate aspect of criminological inquiry, despite the backlash regarding the
validity of their claims. Currently, in fact, there is neither reason nor evidence
to support the belief that women when presented with the opportunity will be
any less likely than men to commit crimes from positions of power and through
occupational opportunities. The difficulty of testing any thesis about women
and white-collar crime, however, is limited by real-world circumstances and
inadequate data. As noted by Simon and Ahn-Redding, “we have no systematic
evidence regarding the qualitative nature of contemporarywomen’swhite-collar



Chapter 1 Women Who Commit White-Collar Crimes 383

offending relative to that of contemporary men.”31 Consequently, like much of
the early work in white-collar crime, case studies offer valuable insight into
understanding the participation of women in white-collar crime.32 Women who
have committed white-collar crimes may stand out as the exception to the rule,
though the following cases suggest that gender plays an important role in the
conceptualization and treatment of female white-collar offenders. From the
well-publicized incidents beginning with the prosecution of Leona Helmsley in
1992 to the sentencing of Martha Stewart in 2004, the behavior of women who
are involved in white-collar crime is becoming remarkably similar to that of
their male counterparts. The case study method, though limited in explanatory
power, provides insight and understanding into what occurs when women cross
the line into elite law-breaking.

Case Studies

The Queen of Mean

In 1992, Leona Helmsley became one of the first high-profile female en-
trepreneurs to be convicted of a white-collar crime. Her tough and sometimes
nasty persona defied the stereotypes associated with femininity. The labeling of
Helmsley as unladylike was widespread: New York Mayor Edward Koch called
her the “Wicked Witch of the West” and Newsweek headlined a description of
Helmsley as “Rhymes with Rich.”33 Even her defense attorney Gerald A. Fef-
fer commented that his client was one “tough bitch.”34 The personification of
Helmsley based on gender was not unlike the traits attributed to Martha Stewart
eight years later and demonstrates that participation in the corporateworld, legal
or illegal, may require women to redefine their role to fit in a “man’s world,” but
they are still be held to societal expectations of traditional femininity. Men who
commit white-collar crime rarely are heralded in media headlines as ruthless,
tough bastards—characteristics that are associated with success in the corporate
world.

Helmsley, who was 69 years old at the time of the federal indictment and
her 80-year-old husband Harry were charged with conspiracy, fraud, and tax
evasion. The charges stemmed partly from a billing scheme that involved ex-
tensive renovations to the couple’s 28-room Greenwich, Connecticut, mansion
that were paid for by charging the expenses to legitimate Helmsley business
enterprises using phony invoices. The renovations to the Hemsley home in-
cluded a $1 million swimming pool enclosure and dance floor; and $500,000
worth of artwork, furniture, interior decorating, and gardening.35 Leona also
allegedly charged personal items such as clothing and gifts for her husband to
the company.

The federal grand jury indictment issued on April 14, 1988, by prosecutor
Rudolph Giuliani included 41 charges that carried a total maximum sentence
of 182 years (see Table 1). Michael Moss, author of Palace Coup, noted that
the grand juries, state and federal, initially included as many as 188 counts
of tax fraud.36 The federal indictment on conspiring to commit extortion ac-
cused Leona and her personal aide of demanding and receiving free goods
and services from contractors and vendors and of instructing employees to pre-
pare fraudulent travel vouchers.37 The Helmsleys also allegedly underpaid their
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Table 1. Helmsley’s federal indictment.
Number of Maximum
counts Charge sentence

1 Conspiracy to defraud the government and the IRS 5 years
3 Tax evasion 15 years
3 Making and submitting false income tax returns 9 years

16 Aiding and assisting the filing of false tax returns 48 years
17 Mail fraud 85 years
1 Extortion conspiracy 20 years

personal income tax by as much as $1.2 million over a three-year period—an
amount noted by some as petty compared to the $140 million in taxes that were
paid.38

Helmsley’s 1992 trial, along with those of her two co-defendants, former
company officials Joseph Licari and Frank Turco, contained all the elements
of a high-profile “bitch hunt” that centered on the charges of tax evasion.
Harry Helmsley was found to be mentally incompetent and did not stand trial.
In his opening statement Assistant U.S. Attorney James R. DeVita, known
for his prosecution of the Reverend Sun Myung Moon, noted, “This defen-
dant, Leona Helmsley, and her husband Harry Helmsley, used their position
in society of privilege, and power and wealth to evade one of the most impor-
tant . . . responsibilities of citizenship . . . to pay their fair and accurate share of
income taxes.”39 In a surprising move, Helmsley’s defense attorney claimed
that the couple actually had overpaid their income taxes by almost $600,000.
Also, hoping to downplay the reputation of his client, he acknowledged her
status and toughness to the jury: “I don’t believe Ms. Helmsley is charged in
the indictment with being a tough bitch. In this country, we do not put people
in jail because they’re unpopular, or because they think differently, or because
they are wealthy.”40

The jury found Helmsley guilty of 33 felonies, including conspiracy, tax
evasion, filing false tax returns, and mail fraud.41 Whether her husband would
have been treated differently by the courts raised some speculation about his
role in the fraudulent activities and rumors that he kowtowed to his wife’s
bullying. Certainly, Harry’s introverted mild personality and his reputation for
integrity and honesty in the business community would have offered a much
more sympathetic image to the jury.

Expectations regarding Helmsley’s sentencing created a great deal of specu-
lation based on her age and gender. One defense attorney commented, “Look,
she’s 69 years old. That’s clearly a consideration. She’s no spring chicken and
her husband’s sick.”42 Many people involved in the case expected a long sen-
tence. Research data showed that from July 1, 1984, to June 30, 1986, of the
188 people convicted of extortion conspiracy in the United States 65 percent
were sentenced to an average of 8 years in prison and the average sentence for
income tax evasion was 2.8 years.43 Any leniency in the sentencing of Helmsley
seemed unlikely, and, in fact, her haughty and acerbic personality probably had
a negative impact on the judge’s decision.

Gender bias in sentencing has been extensively explored by scholars but
remains controversial. Overall, empirical research has shown that women



Chapter 1 Women Who Commit White-Collar Crimes 385

defendants receive preferential treatment.44 Kathleen Daly, however, argues
that any statistical analysis of disparity in sentencing based solely on gender is
faulty because it ignores other important variables. She notes that decisions re-
garding sentencing based on equal or gender-neutral treatment neglect variables
such as family and fail to recognize “the variations in women’s lives and the
circumstances of their lawbreaking.”45 The controversy over judicial paternal-
ism in sentencing remains unsettled, particularly when crimes are designated as
white-collar, though Helmsley’s sentence appeared somewhat lenient, perhaps
because of her age and gender, which were employed in later court maneuvers
seeking to reduce her prison time.

Helmsley’s sentence included a four-year prison term, a $7.1 million fine,
and a payment of $1.7 million in back taxes. In June 1993, a district court
judge reduced her sentence to 30 months after the parole commission denied
her release during the discretionary period for time-served of 16 to 32 months.
The judge noted, in his opinion, that Helmsley is “a 72-year-old woman” with
a husband who “is a person of advanced age and in seriously ill health” and
concluded that “32 months of prison is unduly harsh.”46 Helmsley served a
total of 18 months in Danbury prison and 3 months under house arrest in her
Manhattan residence at the luxurious Park Lane Hotel.

Helmsley, who turned 85 on July 4, 2005, continues to run her hotel em-
pire, though she is reported to suffer from memory and health problems.47 She
denies any ailments and manages the $4 billion enterprise that she inherited
after the passing of her husband in her traditional tough and abrasive man-
ner. In an interview just prior to her 84th birthday she described herself as
very much in charge and living up to her self-described reputation as a mean
bitch, though she acknowledged the inherently negative role that greed and
wealth had played in her life: “It’s all about money . . . Money is the root of all
evil.”48

Ironically, Helmsley offered survival advice to Martha Stewart based on
her own prison experiences. Helmsley, who continues to claim, “I did nothing
wrong,” expressed her regrets that Stewart was being sent to prison, because
from her perspective Martha had engaged in no misdeeds. Helmsley simply
stated, “I’ll give you my advice—don’t go! There are no nice jails.”49 Helmsley,
when asked by a female journalist to reflect on the difficulties of prison life,
commented that she was a “good girl” and explained, “If people are going to be
contrary, there’s really nothing that’s going to help them. Darling, they’re not
there to torture you. They’re there to reform you. I think [prison] does that. I
think it helps people to go there.”50 Helmsley also continues to display an acute
sense of toughness in her business dealings. In 2004, she lost a breach of contract
lawsuit that was filed by a former employee who claimed that she backed out
of a landscaping deal and she was ordered to pay $100,000.51 That same year,
Leona topped the list in a Forbes poll that inquired, “Which billionaire would
you least like to work for?”52

The behavior of Leona Helmsley is analogous to that seen in male white-
collar criminals, though the negative labeling of her persona as a woman surely
contributed to the final outcome. Obviously, Helmsley’s position allowed her
opportunity and greed played a central role in motivation, but the acquisition of
power is fundamental in explaining her actions. Michael Moss argues that her
thirst for power trumped all other motives, though amusement also explained
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much of her behavior:

Leona’s motivation is clear to those closest to her. If she cooked the company books
as her aides say she did, she did not cook them for money. If she screwed contractors
out of their payments as they say she did, she did not screw them for money. And if
she fired hotel employees willy-nilly without regard to justice or feelings as they say
she did, she did not do it for her guests. Rather, she did all that for fun.53

Prisoner of Park Avenue

Diana “Dede” Brooks was a well-known and high-profile CEO for Sotheby’s
auction house in New York. Her innovative efforts to modernize Sotheby’s by
establishing an online network and partnering with Amazon.com were heralded
asmoves that helped overcome a serious financial crisis in the company. Brooks,
raised on the North Shore of Long Island, was the oldest of six children in an
upper-class family. From her childhood she remembers her father’s encourage-
ment that she could accomplish the same goals as her brothers and recalled:
“I believed him. When I was eight, I announced I wanted to go to Yale.”54

After completing her studies at Miss Porter’s high-society finishing school,
she attended Yale University and graduated in 1972. Her initial employment
at Sotheby’s as director of financial planning required that she eliminate 90
staff positions through buyouts and firings, and in 1987, she was promoted to
president of Sotheby’s America and regarded as the most powerful woman in
the art world.

Brooks, an imposing figure at six feet tall, is well known among associates for
her competitive nature; she is an avid golfer, who often beats male employees
on company outings. She was described by colleagues as smart and aggressive,
and she had a reputation for toughness, almost to the point of being tyrannical.
Author Christopher Mason notes that “lesser mortals found it hard to cope
with Brooks’ enormous energy, her demands and verbal abuse.”55 She also
was no stranger to corporate scandal. Brooks had left the board of the family-
owned company JWP Incorporated just before the computer reseller collapsed
in bankruptcy after allegations of bookkeeping fraud emerged.56

After a three-year criminal probe, Brooks and former chairman of Sotheby’s
A. Alfred Taubman were charged in an antitrust conspiracy that rocked the in-
ternational art world. The price-fixing scheme also involved Christie’s, the most
prominent auction house in England. The two companies controlled almost 95
percent of a $4 billion worldwide auction market. The Sotheby’s and Christie’s
antitrust scheme included exchanging confidential lists of top customers who
were not charged a commission and coordinating auction dates to avoid compe-
tition. Overall, their actions were said to have defrauded art sellers out of more
than $400 million during the 1990s.

Brooks, who was granted conditional amnesty from prosecution for her tes-
timony, pled guilty in October 2000 to price-fixing. At the trial, she testified
that Taubman, who was in his mid-seventies at the time, directed her to meet
with Christie’s chief executive Christopher Davidge to discuss details of the
schemes. She recalled a meeting with Taubman after the story of the scandal
first appeared in print in which he told her, “You know, just don’t act like a girl,”
a comment that she interpreted as meaning she should remain tough.57 Brooks
also told the jury about Taubman’s offhanded remark that she would “look good
in stripes” when her picture appeared on the front-page of the Financial Times,
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suggesting that the blame and punishment for the illegal actions would fall on
her. Her testimony helped to convict Taubman for his part in the price-fixing
conspiracy, and he was sentenced to a year and a day in prison and fined $7.5
million.

Brooks was sentenced to six months of home arrest, three years’ probation,
and 1,000 hours of community service, and was fined $350,000 fine. At the
sentencing hearing Brooks, who was deathly afraid of receiving time in jail,
apologized for the hurt she caused and accepted responsibility for her actions.
U.S. District Judge George Daniels scoffed at her attempt to act contrite: “Your
words are the all-too-familiar refrain of the white-collar criminal; the rational-
ization that somehow their theft is less serious because theirs is not a crime of
violence and is committed while wearing a business suit.”58 Brooks was dubbed
the “Prisoner of Park Avenue” by the New York Daily News while she served
time in her $5 million apartment on 79th Street.

Brooks, like other high-profile women offenders, suffered a great deal of
public humiliation. A professional who during the heyday of her career had
been hailed as a tough executive regardless of gender, was now a woman who
had dared to enter and participate in the male-dominated culture, and challenge
the male patriarchy, that dominated Sotheby’s. Journalists focused on her ap-
pearance and apparel during the trial, describing her “mane of blond hair [that]
had turned almost entirely gray” and her “black, fur-trimmed coat.” The Times
of London referred to her as “the reincarnation of Cruella De Vil.”59 A colum-
nist for the New York Post described Brooks a “dragon lady” and wrote that
Taubman was the “victim of a conniving woman.”60

Dede Brooks is an admitted third-rate crook who hid behind a skirt . . . The fact that
the old fella [Taubman] had to be put through this, rich or not, by a Wagnerian tank
commander called Dede Brooks is just bloody outrageous . . . He is a bit of a darling
old fella—and she would eat a barracuda without taking out the bones.61

The characterization of Brooks is reminiscent of the more primitive descrip-
tion of female criminality offered by Otto Pollak that assumes a sense of decep-
tion is endowed socially and physiologically in women.62 The idea that Brooks
failed to act like awoman by undermining themale patriarchy andwas solely re-
sponsible for the price-fixing scheme is nonsensical.While the decision-making
processes in the illegal acts are vague, it seems likely that Brooks readily agreed
to play the game under the rules established by her colleagues. The ill-gotten
gains surely boosted her career, income, and ego, which at the time outweighed
the cost of getting caught.

The Domestic Diva

In 1991, Martha Stewart Living Omnimedia, Inc. had an estimated worth of
more than a billion dollars. Stewart had risen through the corporate world by
combining domesticity with her acumen for high finance after starting a small
catering company that was run from her home. By the time the ImClone stock
scandal emerged Stewart was heralded as one of the most powerful business
executives in the county. On the day that the charges became public she was
slated to take her position as a member of the New York Stock Exchange board
of directors.63
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Martha Kostyra was born the second of six children on August 3, 1941, in the
working class neighborhood of Nutley, New Jersey. Her parents, Eddie Kostyra,
a pharmaceutical salesman who never achieved his dream of being a doctor,
and her mother, a schoolteacher—lived a modest, working-class life-style. The
Kostyras set strict rules and high expectations for their children; Stewart credits
her drive and ambition to her father.64 She began her career in media as a model
for television and print advertisements at the age of 13. Always an overachiever
with straight A’s in school, she received a partial scholarship to study European
and architectural history at Barnard College, where she met Yale law student
Andy Stewart, whom she married in 1961. Martha Stewart joined the Wall
Street firm of Monness, Williams, and Sidel six years later as a stockbroker and
worked there until 1972, when the family moved to Westport, Connecticut. She
stayed at home to care for the couple’s infant daughter and worked on restoring
“Turkey Hill” their 1805 farmhouse.

In the late 1970s, Stewart started a small catering company that offered
gourmet menus and high-quality services. The company in time developed
into a $1 million-dollar business that served a host of corporate and celebrity
clients. Her first book, Entertaining, released in 1982, became a best seller
and Martha Stewart soon was an icon of the American Dream, embodying the
unique combination of prosperous homemaker and business entrepreneur.65

Her life was not without conflict, however, and in 1987 after 27 years of
marriage her husband left her to pursue a relationship with her former as-
sistant.

Martha Stewart experienced enormous growth in her professional life as
she focused her energy on business. Martha Stewart Living Omnimedia, Inc.
(MSLO) publishes magazines and books, produces cable television and radio
shows, runs a syndicated newspaper column, and supplies an exclusive product
line for Kmart with an estimated $730 million in annual retail sales. MSLO
stock went public in 1999 and the first day of trading generated almost $130
million for the company.

On December 27, 2001, Stewart was enroute to San Jose del Cabo in Mexico,
when she made a phone call to her broker to sell her shares of ImClone stock
that changed the course of her life. Also on the plane was Mariana Pasternak,
the ex-wife of a doctor, who sold 10,000 ImClone shares the next day. News
was spreading among the inner circles that the Food and Drug Administration
(FDA) was planning to reject approval of Erbitux, a cancer drug developed
by ImClone. Peter Bacanovic had placed a call to Stewart, leaving a message
that ImClone had started “trade downward.” Stewart’s phone conversation with
Bacanovic’s assistant resulted in an order to sell her 3,928 shares of the stock. It
had fallen to $58 per share, and Stewart allegedly had established a preexisting
arrangement to sell if the value dropped below $60. She claimed that the verbal
“stop-loss” order was in place in late November, though Bacanovic disputes
this version and says that he placed the agreement in December (by that time
some ImClone executives knew that the drug would not receive FDA approval).
Stewart’s stock sale reaped less than $230,000. Ultimately, the trip would cost
Stewart far more than the value of the stock and the $17,000 vacation at the
exclusive Las Ventanas resort that included a $1,500 per night suite, $1,500
in massages, and a $1,060 “sea grill dinner” all claimed as business expenses,
although the request for reimbursement was rejected by the company’s chief
financial officer.66



Chapter 1 Women Who Commit White-Collar Crimes 389

Stewart’s phone call to Bacanovic’s assistant Douglas Faneuil included a
discussion of the price of the stock and the trading volume, that had reached
almost 8million shares compared to about 1 1/2// million the day before.67 Faneuil,
who eventually pled guilty to amisdemeanor charge ofmisleading investigators,
claimed that Stewart knew that Samuel Waksal CEO and founder of Imclone
had unloaded his stock.

Waksal had tried unsuccessfully to dump substantial shares of stock—almost
80,000 which were worth nearly $5 million—and four family members had
sold more than $10 million worth of the stock. Waksal was a close personal
friend of Stewart’s and had briefly dated her daughter Alexis. On the same day
that Stewart dumped her shares, Waksal had allegedly tipped an unidentified
seller in Florida, who sold 50,000 shares and another person who sold 40,000
shares. Waksal was arrested on June 12, 2002, and charged with insider trading;
conspiracy to commit securities fraud by tipping people to sell stock in the
biotech company the day before the cancer drug was rejected; and lying to the
Securities and Exchange Commission.

Stewart claimed to have received no inside information on ImClone and
released the following statement:

I did not speak toDr. SamuelWaksal regardingmy sale, and did not have any nonpublic
information regarding ImClone when I sold my ImClone shares. After directing my
broker to sell, I placed a call to Dr. Waksal’s officer to inquire about ImClone. I did
not reach Dr. Waksal and he did not return my call.68

According to the notes from the phone recording taken by Waksal’s secretary,
the call was related to the stock: “Martha Stewart something is going on with
ImClone and she wants to know what.”

Waksal’s wrongdoing, however, was soon forgotten as the media focused un-
mercifully on Stewart.69 In June 2002 on the CBS Early Show Stewart chopped
cabbage and expressed a desire to “focus on my salad,” though she commented,
“I will be exonerated of any ridiculousness.” This incident became fodder for
jokes and snide comments. A satirical cover of Martha Stewart Living Behind
Bars that showed a decorated prison cell was distributed over the Internet and
late-night hosts were relentless in their one-liners.

On June 4, 2003, after a year-long investigation by the U.S. Attorney’s Office
and the Securities and Exchange Commission (SEC), Stewart and Bacanovic
faced a nine-count indictment. The difficulties of proving that Stewart engaged
in insider-trading prevented officials from pursuing what appeared to be the
most serious allegation. In order to win an insider-trading case against Stewart,
the government needed to show that she received information from a person
with a legal duty to keep it confidential, that she knew it was an improper
disclosure, and that she traded based on that information.70

The indictment was based on her alleged actions surrounding the sale of
the stock and her behavior during the investigation. Stewart was charged with
conspiracy to obstruct justice, making false statements, and committing perjury,
because she allegedly lied about the stop-loss order and knew that Waksal was
selling his stock. Stewart was charged with making false statements to the
government, because when questioned she denied that the conversation with
Bacanovic included any non-public information. Bacanovic was charged with
making and using false documents based on allegations that he had added in a
different ink color the stop-loss notation “@60” as a cover-up. Both parties were
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charged with obstruction of justice for giving false information to the SEC. The
charge of securities fraud was based on Stewart’s public announcement that she
had a prearranged stop-loss order. Prosecutors argued that the public statement
was designed to defraud investors.71

Many experts found the absence of insider-trading charges perplexing and
some commentators believed that the indictment of Stewart was an attempt
to undermine her status in the corporate world. U.S. Attorney James Comey
noted that Stewart was not being prosecuted for who she is, but for what
she did: “This is a criminal case about lying—lying to the FBI, lying to the
SEC and investors.”72 Others disagreed and maintained that gender was central
to Stewart’s treatment by prosecutors. An editorial titled, “White-Lace-Collar
Crime” noted that, “Stewart is being made an example because she’s a high-
profile woman.”73 Fans visited her website to read her statement of innocence—
in a strong show of support, the site received 1.7 million hits in 17 hours.74

Stewart maintained her plea of innocence, but stepped down as chair and
CEO of her company. She commented, “It’s sort of the American way to go
up and down the ladder, maybe several times in a lifetime. And I’ve had a real
long up—along the way my heels being bitten at for various reasons, maybe
perfectionism, or maybe exactitude, or something. And now I’ve had a long
way down.”75 Stewart placed the blame on a “small personal matter” that was
criminalized unfairly and worsened by overzealous prosecutors and the intense
scrutiny by the media.76 Her defense attorneys argued that the government was
determined to make an example of her: “She is a woman who has successfully
competed in a man’s business world.”77 For Stewart her reputation as being
bossy and demanding bolstered arguments that she was singled out for prose-
cution because of her gender, not her crime. Carol Stabile notes that “[p]owerful
women who do not conform to subservient and heteronormative models of fe-
male behavior . . . are simply not tolerated for long (if at all) within the highest
levels of private or public institutions.”78 Stabile’s analysis of the media cov-
erage compared Stewart with Kenneth Lay, the former CEO of Enron, showed
that from June 1, 2002, until June 30, 2003, a total of 1,279 articles in major
New York area newspapers appeared on Stewart, while only 23 were published
on Lay.79 Analyses of Stewart’s behavior based on gender are hard to ignore
given her dedicated, almost compulsive need for perfection in domestic and
business affairs. The “noxious, misogynistic language” in the media, according
to Stabile, portrayed Stewart as a rich, mean, lying woman who got what was
coming to her. Newspaper reporters seemed to revel in describing Stewart’s
attire, commenting on her recent 15- to 25-pound weight gain, and discussing
how she tucked her 38-year-old daughter Alexis into bed and slept with her
after the verdict.

At the trial, the securities fraud charge, which carried a maximum 10 years
in prison and a $250,000 fine, was dismissed. Federal Judge Mariam Goldman
Cedarbaum ruled that “no reasonable juror can find beyond a reasonable doubt
that the defendant lied” to change market perceptions of her company.80 On
the other charges, some of the most damaging testimony was given by Stew-
art’s assistant Ann Armstrong, who claimed that the call she had taken from
Bacanovic on December 27th, did not match what he had told investigators,
and that Martha had tried to delete the message “Peter Bacanovic thinks Im-
Clone is going to start trading downward.” Martha changed the message to read,
“Peter Bacanovic. Re: imclone.” Faneuil, who had cut a deal with prosecutors,
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provided powerful testimony that he had informed Stewart that Waksal and
his family had dumped stock. The defense attorneys worked to undermine his
testimony by characterizing Faneuil as a “liar, drug user, and weirdly fixated
on Stewart.”81

On March 2004, a jury of eight women and four men found Stewart guilty of
making false statements to the FBI, engaging in a conspiracy, and obstructing
justice. A public statement by juror Chappell Hartride, a 47-year-old computer
technician at an insurance company, called the verdict a victory for “the average
guy” and commented that he was unimpressed by celebrity appearances and not
swayed by testimony that Stewart was “above everyone.”82 Lawyers quickly
filed a motion for a new trial after information emerged that Hartride had lied
about a previous arrest for assault and had allegedly embezzled money as trea-
surer of a little league team.83 The judge refused the request. Stewart’s second
attempt to get a new trial argued that charges of perjury against a Secret Service
laboratory director had sullied the verdict. This motion also was dismissed by
the judge.84

Many legal experts believed that the judge needed to avoid an appearance
of showing favoritism. Cedarbaum sentenced Stewart to five months in federal
prison and five months of house detention. Stewart reported to Danbury federal
prison camp in October 2004 to serve her sentence—obviously, not heeding
the advice of Helmsley. At Danbury, about 2 percent of the inmates are con-
sidered white-collar—the majority are incarcerated for drug-related offenses.
According to the U.S. Bureau of Prisons, approximately 1,100 women of the
total 11,800 female inmates are in the Federal Prison System.85 Stewart was
released from prison in March 2005 to finish her sentence under house arrest.

Political, Professional, and Corporate Crime

The rooster of professional women who have perpetrated fraud continues to
grow, despite the relatively small number of women in high-profile positions.
The following examples show that some women when given the opportunity
will engage in white-collar crimes that are clearly occupationally related and
involve high dollar amounts. “Petty theft” now appears to be inaccurate termi-
nology for many elite women offenders. In 2003, Sara Bost made headlines
when the city of Irvington, New Jersey, discovered a serious deficit in its bud-
get. Bost, who previously had worked as a bank auditor, was elected the first
African American mayor in Irvington. She was charged with taking bribes from
developers and with witness tampering—she allegedly received a $1,500 kick-
back and $7,000 in bribes from contractors and developers.86 Boost pled guilty
to attempted witness tampering and was sentenced to one year, 150 hours of
community service, and fined $2,000. Frances Cox in her position as treasurer
for Fairfax, Virginia, embezzled $48,000. Betty Loren-Maltese, former town
president of Cicero, Illinois, bilked $12 million from the city in an elaborate
insurance fraud. Mary Hudson, board chair of Hudson Oil Company, pled no
contest to charges of price-fixing gas pumps to shortchange customers. Nancy
Young, an attorney in New York, stole $300,000 from clients over a nine-year
period.

Lea Fastow was one of the few women executives who became entangled in
the corporate misdeeds surrounding the collapse of Enron. The 2003 indictment
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of Fastow, former Assistant Treasurer of Enron, included charges of wire fraud,
money laundering conspiracy, tax fraud, and aiding and abetting. Her husband,
chief financial officer Andrew Fastow, faced nearly 100 charges for his part in
the scandal.

LeaFastowwas a socialite heiress to a grocery and real estate fortune. Shewas
born to Mariam Hader, a former beauty queen who was crowned Miss Israel and
was a semifinalist in the 1958 Miss University pageant, and Jack Weingarten,
a member of one of Houston’s wealthiest families. Lea, had a difficult child-
hood because of the divorce of her parents in 1970 and insecurities over her
weight.87 She graduated in 1984 from Tufts University, where she first met An-
drew during his freshman orientation and they married a year after finishing col-
lege. Lea eventually received her masters in Business Administration at North-
western University’s night program while working at the Continental Bank in
Chicago.

The couple lived in a 4,666-square-foot home in Southhampton and owned
vacation homes in Galveston, Texas, and Norwich, Vermont. They were in the
process of building a $4 million home at the time of their arrest. Lea had left
her position at Enron in 1997 after the birth of the couple’s first child. In 2001
and 2002, she became a member of the Enron art committee with a $20 million
budget to assemble a contemporary art collection.88

The Enron schemes included numerous off-the-book partnerships and secret
deals. The Fastows were accused of laundering money from the transactions by
bestowing phony gifts on family members and falsifying tax returns. Lea, said
by colleagues to be the smarter half of the couple, reportedly created an elaborate
tax shelter while still at Enron in 1994, subsequently the Treasury Department
sought to ban such practices.89 The couple’s success was readily apparent from
their tax returns. The Fastows showed an incredible growth in income, primarily
from the underhanded partnership deals and the sale of Enron stock, despite the
underreporting that was claimed by the Internal Revenue Service. Their joint
tax return in 1997 reported an income of just over $1 million, 2000 their income
had risen to $481/2// million.90

Lea’s plea bargain negotiations included one count of filing a false tax re-
turn by failing to report $47,800 on her 2000 personal taxes and an estimated
$204,000 undeclared income over four years. Skirmishes between Fastow and
U.S. Federal Judge David Hittner began when he rejected the plea bargain that
limited his sentencing options. Ultimately, she pled guilty to signing tax forms
that hid income obtained illegally from the Enron schemes. Her lawyer argued
for leniency in sentencing because of her position as a mother and her prospects
for a new career as a nurse.91 The change of career for Fastow appeared to be
a blatant attempt to sway the judge with notions that she would make amends
for her misdeeds by engaging in a more nurturing career in the future—an idea
likely met with skepticism. In July 2004, Fastow was sentenced to one year
at the Federal Detention Center in Houston for a misdemeanor conviction of
signing a fraudulent tax return not related to her tenure at Enron. Her husband
was sentenced to 10 years and agreed to cooperate with further investigative
efforts. The couple ultimately forfeited control of assets worth more than $29
million. Lea and Andrew also negotiated serving consecutive sentences so that
at least one parent would be home with their two children, ages eight and
four.
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Women of the Saving and Loans Scandal

The savings and loan scandal in the 1980s represents perhaps the most
widespread and insidious example of fiduciary fraud by persons in positions
of trust. The debacle has been called the worst financial disaster of the 20th
century and experts estimate the cost of the S&L incident to American taxpay-
ers as high as $500 billion.92 By October 1990, a total of 331 convictions had
resulted in an average sentence of 31/2// years and included the involvement of at
least 49 women.93 While only a small percentage of the crimes were committed
by women their behavior and seriousness mirrored that of their male counter-
parts (see Table 2). Women involved in the S&L scandal, based on 15 cases,
embezzled or stole over $3 million (mean = $204,080). In one instance, Luann
Price, a loan officer, worked with her husband to kite $2 million in checks.94

Many of the women held high-level positions, and, undoubtedly, were playing
the game of fraud according to the same rules and for the same reasons as their
male colleagues.

Pink and White Embezzlers

The definitional issues of what offenses and offenders fit within the framework
of white-collar crime continue to plague the field and, in many respects, have
limited much of the discourse on the participation of women. Embezzlement ig-
nores the conceptual tenets of white-collar crime established by Sutherland and
is regarded by many experts as not really counting as white-collar crime. Schol-
ars disagree as to whether or not embezzlement is more aptly described as an oc-
cupational crime, though this categorization is rarely considered as separate and
distinct from traditional typologies of elite deviance.95 The term “pink-collar
crime”was coined byKathleenDaly during the 1980s to describe embezzlement
type crimes that typically are committed by females. Women are more likely
to commit low-level crimes such as check-kiting and bookkeeping fraud from
positions of less power compared to men who engage in acts of white-collar
crime.

Embezzlement represents an equal opportunity crime and overall rates for
women tend to be slightly higher than men. In 2002, a reported 5,917 embezzle-
ment crimes were attributed to women compared to 5,898 to men. According to
the Association of Certified Fraud Examiners, that same year men were respon-
sible for stealing larger amounts of money (median =$185,000) compared to
women (median = $48,000). A handful of embezzlement studies, though dated,
have focused on female offenders and have confirmed trends that women tend
to commit embezzlement at a higher rate, steal less money, and invoke different
rationalizations for their actions compared to men.

Donald Cressey’s 1953 study of male embezzlers noted that frequently of-
fenders were attempting to solve “non-shareable problems” and neutralized
their behavior as “borrowing.”96 In contrast, an study by Dorothy Zietz of
women embezzlers discovered that they tended to be motivated by family needs
and rarely rationalized their behavior as “borrowing.” Similarly, the embezzlers
in Daly’s study were twice as likely as man to use the rationalization of needs of
the family. Men appeared to be motivated by self-interest or greed.97 Overall,
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Table 2. Women of the savings & loan scandal.
Name Position Offense Sentence

Byrn, Peggy Unknown Charged 18 vehicles to the company 1 year
Crooks, Frances Sales Officer Siphoned $103,000 6 months
Crawford, Judy P. VP of Operations False loan worth $263,350 15 months
Davis, Pamela Account Manager Embezzlement from escrow accounts,

losses estimated at $102,000
21/2// years
$98,000 restitution

Feezel, Mary Assistant Treasurer Embezzled $597,657 3 years
Grimm, Carol Lee Purchasing Agent Kickbacks $15,000 2 years’ probation
Hulon, Susan Real Estate Co.

Owner
Undervaluing possessions in a

bankruptcy
4 years

Killen, Rebecca Assistant Manager Kited $80,000 in checks 9 months
Lawler, Janet Branch Manager Stole $510,000 Unknown
Lee, Janis Clerk Skimmed $100,000 from dormant

accounts
Unknown

Lickiss, Mary Jo Secretary/ Treasurer Altered minutes of the board of directors
on loan approvals

80 days

Loren, Gina Investment Manager Misused clients money for personal
luxuries

6 years

Luker, Rebecca L. Real Estate Agent Falsified collateral to borrow $10,000 4 years’ probation
Mallet, Mildred Vice President Embezzled $600,000 6 months in jail

5 years’ probation
Martin, Kipi Elaine Unknown Stole $48,729 in loans using fake

identities & documents
6 years and

restitution
McKinzie, Janet Executive Assistant Set up a fake escrow account and

submitted phony invoices
20 years

Newbill, Sharon Vice President Embezzlement 3 years’ probation
Payne, Sandra L. Vault Teller Embezzled $100,000 5 months
Peters, Darlene Vice President Created a fictitious loan & spent the

money
1 year

Powers, Linda Unknown Transferred $300,000 into her personal
account

1 year
2 years’ probation

Price, Luann Loan Officer Kited $2 million in checks 4 years
Sears, Sherilane Branch Manager $27,000 withdrawn from dormant

customer accounts
5 years’ probation

Schaefer, Lori Loan Officer Made secret loans to herself ($128,000) 15 months
Skidmore, Alice Assistant Branch

Manager
Made 50 bogus loans to herself 1 year

Smith, Mary Head of Title Com-
pany

False policies for real estate backing
$3.7 million in loans

5 years
$10,000 fine

Stawinski, Laura Accounting Supervi-
sor

Embezzled $91,471 3 years’ probation

Wilson, Mary Jane Officer Manager Submitted fictitious invoices 5 years’ probation

Source: Farnham, Alan (1990) Fortune.

according to Daly, crimes by men were more serious and were committed with
a work group using organizational resources. The data also showed that women
bank embezzlers were younger, less educated, reported lower incomes, and
acted alone.

More recent cases, however, show that embezzlement schemes by women
given the opportunity can be and are comparable to the those of men. Carol
Braun, the former controller of Goodwill Industries of North Central Wisconsin
and a trusted employee for 26 years, embezzled more than half a million dollars
to cover her gambling debts. In 2003 she pled no contest and was sentenced to
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servefiveyears.98 SharonWertz stolemore than$700,000 in a case that appeared
to be motivated by greed. Authorities found that she had bought new vehicles
and gambled away a fortune—some speculate as much as $420,000—at a local
casino. Wertz stated that she committed the fraud to “better my own life, I
guess,” and her defense attorney noted that “greed” and “the thrill of getting
away with it” served as powerful motivators.99

Conclusions

The corporate environment and ethos, along with opportunity, may play an
important role in the decision-making processes connected to conducting illegal
or unethical business practices. A woman, for example, allowed in the inner
circle of men, may find saying no difficult.100 Betty Vinson was a mid-level
accountant for WorldCom when company executives requested that she enter
fraudulent numbers into the accounts. Initially, she refused to take part in the
scheme, but because she feared losing her job, which she needed to support her
family, she acquiesced.

How and why women engage in white-collar crime appear to be somewhat
mediated by the strength of the existing patriarchy and perceptions of who’s
in charge. Generally, males are seen by others as having more influence than
women. This perception may develop out of notions that women are less com-
petent and thus not as influential.101 Women may be more likely to commit
white-collar crimes when given the chance to enhance career opportunities be-
cause of the pressures to perform and higher standards that demand they work
harder thanmen to achieve the same goals.Womenmay alsowish to avoid being
ostracized and become “one of the boys” by participating in illegal schemes.
In addition to career limitations, opportunities for women to engage in white-
collar criminal activities are hindered by closer supervision and exclusion from
social networks.102

The motivational differences between male and female white-collar offend-
ers, as noted by scholar James Coleman, remain unresolved. Some insight into
motivation can be gained from Jody Miller’s exploration of gender and street
robbery.103 She found thatwomenwhoparticipate in amale-dominated environ-
ment are likely to have similar motivations. Likewise, the female police officers
in a study conducted by Deborah Parsons and Paul Jesilow were attracted to
the job for the excitement rather than “helping others.”104 The women tended
to hide their femininity while on the job in order to fit within the male culture
and conform to public images of law enforcement. Crime, according to some
scholars, may represent “a resource for accomplishing gender—for demon-
strating masculinity within a given context or situation.”105 Greed, fame, and
power, however, are likely to impact both genders in a similar fashion, despite
sociological and biological differences in how “gender is done.”

The idea that women are taking on masculine qualities in order to compete,
according to Adler, who stands by her assessment 30 years later, ignores the
real issue about a human nature of which is not about gendered socialization,
though the “masculinity thesis” continues to spark debate. Simon and Ahn-
Redding note a lack of evidence for increases in aggressive criminality among
women and that research that documents the competitive nature of aggressive
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women looking for their “piece of the action” is scant.106 Adler argues that op-
portunity is central to understanding the involvement of women in white-collar
crime:

There is no “masculinization.” Women have made it because the doors have been
opened. They use the same tactics as men. These are human characteristics not male or
female—they are not gender issues in science. Women are making a lot of money now
and it will only increase as their opportunity increases. They too will take advantage
of the opportunity to go further—cut corners, make more money as it presents itself—
legal and illegal. They are driven by the same factors and motivations as men.107

Perceptions of women by male counterparts create a catch 22 for females
striving for standing as a competent professionals. Achieving success in male-
dominated spheres means being tough, aggressive, competitive, and, some-
times, ruthless, though women must also maintain some modicum of femininity
or suffer the denigration seen in theHelmsley, Stewart, andBrooks cases. “When
women are perceived to be as competent as men, they are often seen as vio-
lating prescriptive gender role norms that require women to be communal.”108

Deborah C. Hopkins, chief financial officer for Lucent and next in line to serve
as CEO, for example, lost her job allegedly because she was seen as being too
“pushy.”109 Stabile notes,

Thus, behavior that is socially sanctioned among male executives (perfectionism,
self-absorption, coolness, self-confidence) is an indication of full-blown malevolence
in women. Expected to be more caring and giving than men, women who do not con-
form to these still dominant stereotypes about maternal warmth and proper womanly
behavior always risk vilification. They are just not normal.110

Ironically, the trend today toward greater involvement of women in white-
collar crimes seems no more certain than predictions made by scholars some
25 years ago. National data that distinguish types of fraud by gender, amount
stolen, and circumstances of the crime are difficult to obtain. The increase of
women in the workplace may correlate with higher levels of elite deviance,
though the difficulties of determining the accuracy of this statement represent
a challenge for future research.
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2
The Itching Palm: The Crimes of

Bribery and Extortion
David Shichor and Gilbert Geis

“Let me tell you, Cassius, you yourself are much condemn’d to have an itching palm.”
William Shakespeare, The Tragedy of Julius Caesar

Two days before Christmas in 1939, while the United States was deeply im-
mersed in a wrenching decade-long depression, the city of Philadelphia hosted a
jointmeeting of theAmericanSociological Society and theAmericanEconomic
Association. The presidential address to the Society was delivered by Edwin H.
Sutherland, a 56-year-old professor from Indiana University. His topic, “White
Collar Criminality,” would in time significantly affect the way in which the
study of crime would be conducted throughout the world. Sutherland began
his talk by noting that economists, while well acquainted with the methods of
business, rarely looked at these methods in terms of crime, while sociologists,
though sometimes students of crime, rarely considered it as an ingredient of
business. Sutherland disingenuously, in keeping with the scientific ethos of the
time,maintained that his only interestwas to shore up theoretical understanding,
but his clearly was a muckraking attack on the law-breaking activities of per-
sons in the business world and in politics. “White-collar criminality is found in
every occupation,” he proclaimed, “as can be discovered readily in casual con-
versation with a representative of an occupation by asking him, ‘What crooked
practices are found in your occupation?’”1

Sutherland offered examples of bribery as indications of white-collar crime,
and maintained that business was a more tainted enterprise than politics, how-
ever rotten politics might be. For this judgment, he relied on writers who pre-
sumably were in a position to know, including John T. Flynn, a highly respected
investigative reporter, who had written: “[T]he average politician is the mer-
est amateur in the gentle art of graft, as opposed to his brother in business.”2

Flynn’s position was supported by a quotation from Walter Lippmann, a na-
tionally syndicated political commentator: “Poor as they are,” Lippmann had
written, “the standards of public life are so much more social than those of busi-
ness that financiers who enter politics regard themselves as philanthropists.”3

Three decades earlier, a mayor of New York City had observed that the truly
corrupt were the “so-called ‘leading citizens’ who get millions of dollars out of
the city dishonestly while ‘the Boss’ gets a thousand.”4
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Sutherland offered the following report in regard to these assertions:

Political graft almost always involves collusion between politicians and businessmen.
Judge [Martin T.] Manton was found guilty of accepting $664,000 in bribes but the six
or eight important commercial concerns that paid the bribes have not been prosecuted.
[Tom] Prendergast, the late boss of Kansas City, was convicted for failure to report
as part of his income $315,000 received in bribes from insurance companies, but the
insurance companies which paid the bribes have not been prosecuted.5

A decade later, Sutherland updated this report by noting that the Missouri
insurance companies finally had been prosecuted. He emphasized that Prender-
gast had been tried rapidly and sentenced, but that it took another decade before
the justice system got around to the corporate bribe-givers and that the penalty
for them was only a fine. No company officer was charged.6

During the two-thirds of a century that have elapsed since Sutherland’s pres-
idential address, economists have come to take at least a glancing interest in
crime, a move pioneered by Nobel–prize-winner Gary Becker’s foray into the
subject.7 Business andfinance scholars also occasionally have focusedon crime,
usually euphemistically looking at it in terms of ethical violations rather than
legal offenses. For their part, criminologists have followed Sutherland’s call and
built an impressive, though often inconclusive, body of knowledge regarding
white-collar crime.8 Criminologists are likely to take issue with what they see
as a largely sterile mind play of econometric scholarship,9 while legal scholars
are wont to scrutinize legislative acts and judicial decisions to the neglect of a
close look at the participants in bribery and the social dynamics of bribery and
extortions acts.

After a brief historical tour, it is this latter task that will be addressed in
this chapter, though we must grant at the outset that the absence of reliable
comprehensive informationonbribery and extortionoffenseswill limit the reach
of our effort. On the question raised at the outset, for instance, concerning the
suggested disequilibrium between the response of the criminal justice system
to business bribers and political bribe-takers there is no accurate information
either for the time when this was claimed or at present. As one of the leading
authorities on bribery and a colleague of his have pointed out, what comes to
our attention is far from the product of systematic inquiry into the full realm
of bribery. “Historically,” they observe, “prosecutors have depended on chance
to bring cases to their attention.”10 It is extremely likely that chance turns
up violations only of a certain nature rather than an acceptable sample of all
instances of bribery.

An alternate approach to addressing matters of bribery lies in an examination
of case histories. Case histories cannot prove a general point, but they are
useful for generating hypotheses and for providing fleshed-out information
about law-breaking behavior, and they can be especially valuable to disprove
ad hoc positions unsupported by empirical data. Quantitative studies of matters
such as bribery, though valuable, will tend to overlook details and nuances in
order to construct numerical portraits that can be manipulated statistically.11

The Background

Bribery and its juridical mate, extortion, have a long legal history. The Code of
Hammurabi, promulgated in Babylonia about 1770 B.C.E., specified penalties
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for accepting bribes, and in ancient Egypt death was decreed for officials or
priests who took bribes related to the performance of their duties. Both Greek
and Roman law also contained stiff penalties for acts of bribery.12

The Old Testament makes mention of bribery several times. Exodus 23:8
commands, “Do not take bribes, for bribes blind the clear-sighted and upset the
pleas of the just,” a dictate that is repeated in Leviticus 16:19, where it is ad-
dressed specifically to officers and judges. InChronicles19:7,King Jehoshaphat
is reported to have told the judges he appointed to each fortified town in Judea,
“Keep the Law, apply it, for Yawheh our God has no part or partiality in the
taking of bribes.” English common law also condemned bribery as a penal
offense,13 and there have been cases in which judges solicited bribes from both
parties, and ruled in favor of the one who offered the largest sum. Judicial
bribery in the seventeenth-century was difficult to determine because it was the
custom for the victorious party in a lawsuit to present the judge with something
valuable as a token of appreciation.14 It is an axiom of historical legal analyses
that a pattern of persistent lawmaking on a subject is a strong indicator of a
pattern of law-breaking; otherwise, why bother? Judges most certainly often
had itching palms, but it is necessary to note that in earlier times the relatively
low level of economic diversification meant that there were rather few persons
who had sufficient power and authority to make it worthwhile to bribe them.

The first major English bribery cases arose more than a hundred years ago
and illustrated the rise of commercial enterprises that invited efforts at bribery
to make sure that their financial rewards were assured. The South Sea Company
was chartered inEngland in 1711, one of the veryfirst enterprises offering shares
to the public to foster its advertised desire to establish tradewith SouthAmerica.
Adam Smith, the renowned economist, later would hurl a collection of epithets
at the effort: “folly,” “malversation,” “extravagance,” and “knavery.”15 A fierce
speculative fever fueled by bribes and artfully planted misinformation sent the
price of South Sea stock on a wild upward ride that lasted almost a decade.
Later, after the stock collapsed, a Parliamentary inquiry found that 12 members
of the House of Lords and 462 members of the House of Commons had invested
in the stock and between 40 and 50 had been bribed to support its aims. A major
surprise was that there was no statute that would allow criminal proceedings
to be launched against the malefactors. Robert Molesworth, a parliamentarian
who had lost a considerable sum of money, plunged into the juridical gap,
unsuccessfully as it turned out, by arguing that the company directors should
be charged with parricide since they had in effect strangled their country, the
father of all English citizens. If found guilty, he declared, they should receive
the penalty decreed in ancient Rome for that offense by being sewn into sacks
with a monkey and a snake and cast into the river.16

The ranks of persons today who can usefully be bribed have, of course,
increased dramatically along with the explosion of populations. Stuart Green
points out that under current American law the term “public official” is now
broadly defined to include members of Congress, virtually all officers and em-
ployees of the three branches of government, jurors, and persons who act for
or on behalf of the federal government, such as private employees who receive
federally administered grants.17

An analytical problem then and now in regard to bribery is that it is charac-
terized by reciprocity and most always is a consensual act. It is criminalized
today in the United States despite the fact that reciprocity is an accepted norm in
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American society. The ambiguity between the norm and the law is reflected in
the fact that giving money to a headwaiter to secure a good table is regarded as a
legitimate act, but giving money to a legislator to ensure a favorable vote is not.
In his magisterial study of bribery, John Noonan challenges readers by asking
whether “prayer and sacrifice to God are different from bribes.”18 There is a
significant body of philosophical literature that seeks to establish why bribery
should be outlawed. Some maintain that it is morally repugnant because it pro-
vides “unfair benefit or advantage,”19 a principle that the eminent thinker John
Rawls declares to be the cornerstone of justice.20 Others, most notably some
economists, see nothing untoward about bribery under certain circumstances:
to them, it speeds up creaky bureaucratic processes and permits poorly-paid
civil servants to achieve a more acceptable standard of living.21

For our purposes we will adhere to the legal definition of bribery since,
however tainted by special interests, it permits some agreement on what the act
does and does not embrace. In legal terms, bribery involves payments for (1) a
positively unlawful act (malfeasance, such as rendering a judgment in a trial
because of the payment; (2) the imperfect performance of a duty (misfeasance)
such as not properly supervising a building construction; and (3) failure to
perform a required duty (nonfeasance) such as not investigating a known toxic
emission. Bribery involves the violation of a trust, explicit or implicit, bestowed
upon the public official, but it need not require a situation of trust between the
briber and bribe taker; both are said to be committing a criminal act.22 Max
Weber, in his classic analysis of bureaucracy, denoted the “ideal type” as a
rational person “bound by rules” and embedded in a rigid hierarchical structure
which closely supervises his or her behavior.23 The ideal, it hardly needs be
said, may not mirror the real: accepting bribes is common enough, and it does
not represent playing by the rules.

Bribery and treason are the only crimes identifiedbyname in theUnitedStates
Constitution. In federal law (18 U.S. 201), bribery is codified as “corruptly
attempting to influence a public official in the performance of official acts
through the giving of valuable considerations. It is barter for an official act or
omission to be taken other than on its merits.” Generally, both the briber and
the recipient of the bribe are culpable. Whether one party might be regarded as
“more guilty” than the other is dependent on the circumstances.

Susan Rose-Ackerman recently noted different aspects of the criminal law
of bribery. Her first point was that bribery should be decriminalized, that it
should no longer remain the law’s business. She analogized the situation to
the legalization of gambling which both in the United States and elsewhere
in the world eliminated many unsavory practices that had sprung up when
gambling was outlawed. She notes that if bribery is to remain illegal more
efficient procedures need to be developed to discover its occurrence. Since
most bribery is uncovered as a result of insider reports she suggests that there
be a policy of leniency toward those who disclose such practices. She also
mentions approvingly the example of Taiwan, where bribing is not forbidden,
but accepting bribes is a criminal act. Rose-Ackerman also advocates that the
allocation of law enforcement resources in regard to bribery should be driven
by the extent of the harm involved. In addition, she suggests that the penalties
for corporate criminal liability should be enhanced. In many instances, it is
the lower level or middle management employees who actually carry out the
bribery transaction, while the chief executive officer hides behind a veil of
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“plausible deniability,” professing that he or she was totally unaware of what
was going on.24 By holding the corporate entity criminally responsible there
is a much stronger possibility of satisfactory financial recovery and, hopefully,
the prospect that adverse publicity will lead to internal investigations that will
locate and remedy the corrupt situation.25

Extortion is a considerably more complex concept than bribery to get a grip
on. In his definitive tracing of the historical development of the law of extortion
and its meaning today, James Lindgren concludes that “[u]nlike bribery, extor-
tion has no generally recognized definition.” He notes that the existing literature
offers “lots of help” in pinpointing extortion, but that “most of it [is] poor,”26

and he seeks to pin it down in the following terms: “Broadly speaking, coercive
extortion [the form almost invariably charged] can refer to any illegal use of
threat or fear to obtain property or advantages from another, short of violence
that would be robbery.” The kinds of threats or fear noted by Lindrgen are such
matters as the threat to commit a crime, injure a person or property, expose a
crime, or expose contemptible information.27

In American law, the doctrine of strict entity liability for an act of extortion
by a corporate employee is set out in the leading case of United States v. Hilton
Hotel Corp. The president of the corporation as well as the manager of the
chain’s Portland, Oregon, hotel testified that on two occasions they informed
the hotel’s purchasing agent that he was to take no part in a boycott of suppliers
who declined to pay into a fund that was alleged to be used to promote tourism.
Ignoring these instructions, the agent refused to deal with the non-compliant
suppliers. The appellate court ruled that “liability may be imposed on a corpora-
tion without proof that the conduct was within the agent’s actual authority, and
even though it may have been contrary to actual instructions.”28 The outcome of
the case was that the purchasing agent was acquitted and the Hilton corporation
convicted.

Bribery is often considered to be synonymous with corruption, but, as Robert
Brooks observes, it is “narrower, more direct, less subtle.” He elaborates on the
distinction: “There can be no bribe-taker without a bribe-giver, but corruption
can and frequently does exist when there are no personal tempters or guilty
confederates.”29 A case in point might be a legislator who buys up vacant land in
a friend’s name at a cheap price and then successfully sponsors a bill for the state
to purchase that land for a much higher price in order to build a public hospital.

Arnold Heidenheim delineated three categories of corruption, including
bribery, based on social perceptions in diverse countries: (1) “white” bribery—
where such acts are viewed tolerantly. This is prevalent in societies based on
family ties and patron-client relationships; (2) “gray” bribery—where a less
tolerant view prevails. While such acts are considered morally reprehensible
the individuals involved do not introject a sense that they are doing anything
really wrong; and (3) “black” bribery—where the acts are outlawed and, if dis-
covered, tend to be punished, a position generally taken in modern industrial
societies.30

Receiving bribes clearly is related to the opportunities a person possesses to
substantially influence decisions. Richard Cloward and Lloyd Ohlin, in their
classic study of gang delinquency, pointed out the importance of the availability
of illegal opportunities for committing criminal acts,. They found that access
to opportunities were controlled by the mob members who recruited neophytes
based on an evaluation of their suitability for the enterprise, be it drug-dealing,
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strrong-arm “persuasion,” or other efforts that required particular traits and
skills.31 No intermediaries are necessary to carry out bribery, beyond those
involved in helping the incumbent achieve a position where important favors
may be granted for a price.

Not only are there differences in the opportunity to acquire bribes, the mone-
tary level of such bribeswill be determined by personal andmarketplace factors.
Generally, one’s standing in the hierarchical order will be related to the size of
the bribe that a public official can negotiate. On the other hand, the literature
on the police has documented the way payoffs, often from merchants, are dis-
tributed. The cop on the beat typically takes the largest share, since he or she
runs the greatest risk. The higher- ranking officers generally receive less from
each of those paying off, but in aggregate are likely to realize a good deal more
than street or squad car officers because of the latters’ geographically limited
operations.32 Another pattern also finds the donor discriminating on the basis
of officer rank. Liz Smith, a celebrity gossip columnist, tells how she handled
police bribes when she was a young gofer working for a television producer:

I hated our show and begged to be given the job nobody wanted, going out on the
street “shaking hands” with the cops. (“Shaking hands” is a euphemism for paying
off the police for looking the other way . . . to not move our trucks, not to harass our
crews and cameramen). I’d step up to each policeman, shake hands and give him $20.
When the big brass with gold braid on their hats and shoulders showed up, I shook
hands holding $50 bills. I would be out on the streets with thousands in cash.33

Similarly, and at about the same time, the police in Chicago routinely were
bribed by the mobsters controlling gambling to protect themselves and to make
certain that no competition was tolerated in the area. As St. Claair Drake and
Horace Cayton observed, “The police were paid off regularly, at a ‘union wage,’
with a sliding scale for patrolmen, plainclothesmen, and headquarters offi-
cers. Honest law enforcement officers often found themselves transferred to the
cemetery beat. ‘It’s lonely out there,’ one resident noted wryly. ‘Nothing ever
happens out there.’”34

The relationship between hierarchical status and bribery was demonstrated
in two cases, one in Europe, the second in Japan. In the Netherlands, Prince
Bernhard, the husband of Queen Juliana, received $1 million in the early 1960s
for his assistance to Lockheed in its sale of fighter planes to the Dutch Air Force.
In 1978, Lockheed paid several high-level officials in Japan, including Prime
Minister Kakuei Tanaka, to arrange that Japanese government purchase 21 Tri-
Star fighter aircraft. Both incidents contradicted Sutherland’s hypothesis, which
was noted at the outset of this chapter, that the bribe-taker, if caught, will suffer
more than the person who gave the bribe. Prince Bernhard, after declaring,
“I am above such things,” received a mere slap on the wrist, despite further
information that he had bribed Juan Peron, the Argentinian dictator, to buy
railroad equipment from the Netherlands. Bernhard was made to apologize, to
resign his directorships in a score ofDutch companies, and to give uphismilitary
positions.35 Tanaka was arrested and sentenced to four years imprisonment and
a fine of 500 million yen ($4.4 million), but by delaying maneuvers he managed
to avoid serving time. More impressive, he later was reelected by the largest
majority of any of the 834 persons running for a seat in the Japanese Diet that
year. A sizeable segment of the country’s electorate must have agreed with the
statement by Japan’s Minister of Justice at the time of Tanaka’s trial: “Tanaka



Chapter 2 The Itching Palm: The Crimes of Bribery and Extortion 411

is being lynched,” the cabinet member declared. “Looking for honesty in a
politician is like shopping for fish in a green-grocer.”36 Obviously, at least in
overseas venues or perhaps in regard to especially highly placed persons, there
is a notable insulation from the heavier penalties that Sutherland maintained
were the lot of American bribe-takers. For its part, Lockheed was fined heavily.

There has been no recent American scandal of the magnitude of the Bernhard
and Tanaka scams. The two most notorious recent United States case involved
Congressman. James A. Trafficant, Jr., of Ohio accepted money, equipment
for his farm, and other expressions of gratitude for doing favors for corporate
executives. He became only the second member of the Congress since the
Civil War to be expelled by a vote of his colleagues.37 Randy Cunningham,
representing a district in San Diego, California, pleaded guilty to tax evasion,
conspiracy to commit bribery, and mail and wire fraud for having accepted
several million dollars in bribes for in a variety of forms. Cunningham resigned
from the Congress at the end of November 2005.

Lobbying

Political lobbying and campaign fund contributions represent particularly in-
teresting elements of the operation of self-interested suasion that falls short of
the legal characterization of, bribery, but nonetheless displays many of its in-
gredients. Efforts to control lobbying in the United States have taken the form
of having lobbyists register and indicate on whose behalf they are working.
The ubiquitous nature of lobbying at the national level in the United States is
reflected in the fact that 27 of the former staff members of Representative Tom
DeLay (R-Texas), onetime majority leader of the House of Representatives,
who was indicted for accepting illegal campaign contributions and for money
laundering, had left DeLay’s employ and taken up work as registered lobby-
ists. Reform of the campaign contribution regulations is persistently pressed by
those who say they are working to level the playing field, but it may be too much
to expect incumbent legislative bodies to control more effectively an approach
that very often got them where they are. When some reforms are enacted it is
not long afterwards that skilled attorneys find ways to evade their restrictions.
Today, some corporations circumvent the law’s limits by funneling money to
their executives, workers, and friends and family members, who then donate it
to the political party of the company’s choice. While many contributors agree
with the agenda of those they finance, most also presume that they are purchas-
ing access. Those who resist efforts to limit campaign contributions often rely
on the constitutional right to free speech to defend what they are about. After
all, they also say, money always exerts power, and to try to restrict that power
is to corrupt an essential ingredient of the capitalistic system.

Lobbyists say that they merely “inform” law-makers about their clients’
problems and plans, hoping that this information will be sufficiently persuasive
to influence the introduction of a desired bill or to sway a vote on a pending
measure. But their activities often assume a more ominous form. Take the case
of a health insurance company that fought against legislation that would have
made insurance more accessible to the public by prohibiting various forms of
“cherry picking”—that is, the enrolment in their program of only the heathiest
applicants. The company hired lobbyists to press its cause and, according to a
Congressional report, in Indiana the company lobbyist left envelopes containing
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checks for $100 to $250 on the desks of state House members.38 Special interest
groups, representing all segments of the political and social spectrum, often
invite influential politicians, judges, or other officials to speak at events they
organize, and pay them hefty honoraria. The proximity of lobbying and political
contributions to outright bribery is reflected in the extensive coverage given to
these subjects in the leading monographs on bribery.39

Transnational Bribery

Criminological interest in the topic of transnational bribery was aroused by the
spate of scandals involving the operations in foreign countries of several major
American oil companies (e.g., Gulf and Mobil) and defense contractors (e.g.,
Lockheed, Norton, Boeing, McDonnell Douglas). Marshall Clinard and Peter
Yeager, studying corporate criminal behavior, had this to say about these events:

The investigation of foreign payments of bribes, perhaps more than anything else,
reveals the ingenuity and deviousness of large corporations in violating business
ethics and laws. In nearly all cases examined, the efforts to conceal payments were so
elaborate and cunning that even a casual examination would clearly indicate that the
corporation involved had regarded such behavior as potentially illegal and unethical
and, at least, highly embarrassing.40

The scandal led the Congress and the Securities and Exchange Commission
(SEC) to engage in a comprehensive investigation of overseas bribery transac-
tions. The Commission survey found that about 350 companies were involved
to the tune of $750 million in bribing foreign officials and contributing to for-
eign political campaigns for the purpose of securing government contracts.
In the wake of the scandals, Congress enacted the Foreign Corrupt Practices
Act in 1977, making the bribery of foreign officials by American companies
or their subsidiaries a criminal offense.41 The Act was criticized by corporate
interests because, they claimed, it made it more difficult for them to compete
with enterprises from other nations that do not so constrain them. They sought
successfully to exclude from theAct relatively small payments to lower level of-
ficials in order to expedite the issuance of licenses and other documents required
to complete purchases. They maintained that such “greasing”42 was essential
in several countries in order to do business. Two major loopholes remain in the
Act. One allows payments for promotional expenses such as travel and lodging
for foreign officials visiting American companies to view products they are con-
sidering buying. The second, a gaping exception, allows payments to foreign
officials if such payments are regarded as lawful in their native countries.

By mid-2004, fewer than one hundred cases had been prosecuted during the
more than a quarter century since the Foreign Corrupt Practices Act had be-
come law. Critics observe that penalties tend to lack a deterrent force. They
cite a $300,000 fine that International Business Machines paid in 2000 to settle
charges that its Argentine subsidiary had paid bribes totaling $4.5 million to
facilitate a trade deal. It is also claimed that about two-thirds of the big multina-
tionals have found legal ways around antibribery statutes, like bartering goods
and services.43

An international survey of corruption constructed an index of such behav-
ior that included episodes of bribery, and focused on conditions that ordinary
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citizens confront when dealing with public officials. The results showed a neg-
ative correlation between corruption and the level of national income and de-
velopment. This may indicate that corruption—at least of the kind that the
inquirers focused on—is a recourse deemed necessary to achieve a decent in-
come. It could alsomean that in first world countries corruption is not concerned
with penny-ante matters but involves much higher financial stakes.

The survey also learned that tax and customswere themost corruption-tainted
government enterprises, and that this was particularly pronounced in less devel-
oped nations. There also was a positive correlation between public sentiments
that a tax system was inequitable and the amount of cheating in the form of
bribery of tax code enforcers. A powerful conclusion was that “independence
and fairness of the judiciary emerged as the single most important determinant
of both street-level and high-level corruption in the public sector.”44

Bribery also has been prominent in the arena of government procurement
where large sums of money are awarded to private companies, sometimes on
the basis of presumably competitive bidding and at other times on a sole source
arrangement. The amount of discretion accorded an official to award contracts
is believed to be a strong correlate of the level of bribery likely to exist. In
this regard, countries have begun to put in place laws that forbid government
employees from accepting jobs for stipulated periods of time with businesses
with which they have had financial dealings, but like so many attempts to
attack a problem, those intent upon evading the rule have little difficulty in
doing so: in this situation, for instance, a company that a public official had
favored financially might arrange an executive position for him or her in another
organization which, for its part, will seek reciprocation in regard to government
employees stepping down who have aided them.

The degree of supervision exercised over customs agents is believed to in-
fluence the level of bribery to avoid levies. Tina Rosenberg, an investigative
reporter for The New York Times, noted the widespread presence of corruption
in the Mexican customs offices until the inauguration of the NAFTA agree-
ment in 1989 and the appointment of an energetic and scrupulously honest
chief to head the service. Before that, a mafia-like organization had controlled
the Mexico City international airport, where most merchandise from abroad
arrived. For the first time after the reorganization, a registry of goods coming
into the airport was maintained. Besides, the sixteen steps necessary to get
goods past customs had provided sixteen opportunities for bribery; otherwise,
the process was likely to drag on for at least a month. Reforms reduced the
sixteen steps to only three and the time involved to about ten minutes. Bribery
was significantly reduced.45

When discovered, bribery cases involving politicians often support the
essence of the remark by the Japanese Minister of Justice that the term “honest
politician” is an oxymoron. In Costa Rica, for example, three former presidents
of the country were implicated in receiving bribes from foreign companies. By
then, two of them had gone on to prominent positions in international organi-
zations. One had to resign as chief executive of the World Economic Forum
after admitting that he obtained almost $1 million from Alcatel, a French com-
munications organization. The second had been bribed by the same company;
he had to give up his position as head of the Organization of American States.
The most recent past president of Costa Rica, the third of that trio, was under
investigation for taking bribes on a contract with a Finnish company. That case
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is especially notable because a recent survey by Transparency Internatonal rated
Finland as the least corrupt nation in the world.46

The Victimology of Bribery

It has been said that white-collar offenders such as those who engage in bribery
transactions are much like juvenile delinquents in regard to how they maintain
a self-image of decency, employing “techniques of neutralization”47 to justify
their wrongdoing.48 Prominent among such techniques is a “denial of victim”
which rests on the defensive belief that nobody really was hurt by the episode,
a claim that commonly can be supported by the fact that “material injury that
bribers and bribees inflict is often undemonstrable.”49 But it can be said re-
garding bribery of public officials that the government is victimized because its
authority is compromised. The public itself may also be enumerated among the
victims of bribery because of the violation of the “common good” that officials
are supposed to protect.50 Such injuries, however, are rarely tangible, and unless
gross or very well publicized may prove to be of little public concern. On a
more concrete level, bribes add to the cost of products in order to compensate
the person giving the bribe for his or her financial outlay.

Competitors of the briber also suffer because they are denied the preferential
treatment given to the personwhohad paid the price for that advantage.And they
may try to do something in their defense, as in the case of W.S. Kirkpatrick &
Co. v. Environmental Tectonic Corp. which in 1990 ended up before the United
States Supreme Court. The chairman and chief executive of Kirkpatrick had
bid about $7 million to build an aeromedical facility at the air force base in
Karduna, Nigeria. He was referred to a middleman who said that he could
secure the contract but would require a 20 percent “commission” to do so. The
bribe money could be added to the bid, and on payment would be deposited to
accounts of the intermediary in two Panama banks, and thereafter distributed to
a number of Nigerian government officials and agencies. All told, Kirkpatrick
received $10 million for its work and deposited $3 million in the Panama
accounts.

Environmental Tectonics had submitted a significantly lower bid than
Kirkpatrick for the work and when it did not receive the contract it complained
of fraud to Nigerian officials and to the American Embassy in Nigeria, which
referred the case to the FBI. Ultimately, there were grand jury indictments for
violations of the Foreign Corrupt Practices Act, followed by guilty pleas on the
part of the (former) Kirkpatrick chief executive and the company itself. The
judge fined the company’s onetime leader $10 million and ordered that he per-
form 200 hours of community service. The company itself suffered a $750,000
fine to be paid over five years.51 By all accounts, the Nigerian government took
no action against any participant in the scheme, though the country since 1975
has had a law against giving or accepting bribes. For a time before that, and at
times now, Nigeria has been regarded as the most corrupt nation in the world,
run by people dubbed “kleptocrats.”

The Kirkpatrick case involved complicated jurisprudential issues. The de-
fendant company argued that a legal doctrine known as the Act of State, which
has roots going back to common law and early American law, precluded such
a legal action because it might jeopardize relations between the United States
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and a sovereign country.52 Kirkpatrick had prevailed in the trial court, but lost
in the federal appeals court before it won in the Supreme Court.

One basis for the Environmental Tectonic action, besides it having been
unfairly left out in the cold, is that when some of the leading companies in the
United States show dazzling earnings from cooking their books or other illegal
tactics, executives in businesses in the same corporate sector who have been
operating honestly came under fire for their failure to match the reported profits
of the law-breakers. Smaller companies also are likely to find themselves at a
disadvantage because they do not have the financial wherewithal to compete in
the bribery market with the giants.

Finally, victimization from bribery can produce very ominous consequences
that involve national security. There have been a number of cases of consular
officers who received bribes from terrorist-intent foreigners that led them to
issue visas to them.

Some tentative evidence appears to support the view expressed by Sutherland
that we noted at the outset of this chapter, at least for run-of-the-mill bribery
cases. Businesspersons, it seems, typically escape with a figurative slap on the
wrist, while those who pocket the bribe are dealt with more harshly. One likely
consideration is the public and criminal justice appraisal of the different levels
of evil shown by the participants in the business of bribery. In a recent study,
respondents were asked which they regarded as more serious: a public official
accepting a bribe or a private citizen giving a bribe to such an official. Seventy-
four percent said that they saw the first asmore serious; only 12 percent regarded
the giving of the bribe as worse, with 14 percent maintaining that they were
equally serious.53

Corporate officials can claim, with at least some semblance of truth, that they
were primarily seeing to the interests of their employer. They can also claim
that their action was impelled by equivalent actions by their competitors. What
they did, they can argue, was done out of a sense of loyalty to their company:
jurors value loyalty. It may be somewhat obvious that finalizing a lucrative deal
will produce dividends for the individual as well as the company in terms of
salary, a bonus, and promotion, but that is not likely to be demonstrable in a
court trial.

It is also important to appreciate that business executives are not sitting
ducks for federal prosecutors and district attorneys. Their employer typically
will foot the considerable legal bill accused executives incur, and probably will
indemnify them if they’re found guilty and fined, a situation that one writer
believes “encourages criminal conduct by employees.54 The defense attorneys
hired will likely be former staff members in the U.S. Attorney’s office. They
are almost invariably very competent and can be ruthless.55

Different conditions prevail in regard to the government officials and politi-
cians as takers of bribes. For one thing, there probably is some agreement that
it is more malevolent to solicit, demand, or accept a bribe than to offer one. In
one of the few research forays into this subject, a student-based questionnaire
found that a hypothetical United States Senator was held by respondents to
be more “responsible” for work-related bribery—in this case taking a $1,000
payment from a lobbyist to withhold information during a committee hearing—
than for accepting the same sum from a neighbor who was being sought by the
police and had asked that his whereabouts not be divulged. The study’s authors
were well aware of the failure of their probe to convey more than a barebones
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vignette and note that the conclusion should be taken with caution—as well it
should.56

Other considerations also come into play in cases involving businesspersons
and public officials caught in a bribery situation. For one thing, enforcement
agents and prosecutors are themselves part of the government apparatus: they
understand it better than they understand the structure and ethos of business and
therefore are better able to deal with offenders who operate in the same realm
that they inhabit. The paper trail, so crucial in bribery prosecutions, is very
likely to be more accessible in the political arena than in the business world.
In addition, there generally is greater publicity to be obtained by going after a
government official, particularly a prominent one, than in proceedings against
a less publicly known corporate figure. Prosecutors (and their agencies) depend
on public notice, though they may run the risk if they become too aggressive of
alienating members of the legislature or others who control their purse strings.
Finally, more than any other persons in public life in the United States, it is
prosecutors who typically aim for higher office, for judgeships, attorney general
posts, or Congressional seats. Name recognition is an important asset in such a
quest.

Empirical Inquiries

Criminological research regarding bribery is entangled in the revisionist debate
that currently characterizes the field of white-collar crime scholarship in gen-
eral. Sutherland’s definition, focusing on the status of the offender, held sway
for decades until a group of scholars housed at the Yale Law School decided that
the best research approach lay in a definition based on legal categories. They
designated eight offenses, including bribery, as the realm of white-collar crime.
This approach resulted in a sample in which less than thirty percent matched
Sutherland’s definition. Many of the offenders they studied were unemployed,
including almost a third of the women,57 and a considerable portion had com-
mitted what reasonably could be regarded as petty offenses, such as passing
small-amount checks with insufficient funds to back them up.

Eighty-four of the 1,094 persons in the Yale sample had been charged with
bribery. In most instances, the person arrested had offered the bribe and in four
of ten instances it was not taken. Most cases involved attempts to have rules
waived or ignored. In ten of the cases, bribes were offered to a certified public
accountant or to an IRS agent. The study concluded that there was a greater
diversity—that is, a lack of homogeneous scenarios—in bribe offenses than in
any of the other white-collar categories. Among the jobs held by those taking
of offering bribes were health administrator, bill collector, hairdresser, truck
driver, and professional athlete.58

A much earlier survey sponsored by the President’s Commission on Law
Enforcement and Administration of Justice provides some teasing information
on bribery that was derived from the country’s pioneering victimization study.
Persons were asked to respond to the following question: “Within the past
12 months, have you or anyone in your household had to pay money to a public
officer, such as a policeman or inspector, or some official like that, so that he
wouldnotmake trouble for you, even thoughyouhadnot done anythingwrong?”
The affirmative response rate was 9.1 per 100,000 persons and it was supposed
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that the results represented considerable underreporting because “there is an
aura of victim involvement in these situations and this will tend to diminish
forthrightness in the interview.”59 Multiplied out this response indicates that
bribery has a considerable place in American culture.

Public Integrity Section Data

To flesh out our examination of bribery and extortion we can offer information
regarding such activity in the United States that appears in the five volumes of
annual reports (covering 1999 to 2003) to the Congress by the Public Integrity
Section (PIS) of the U.S. Department of Justice. The Public Integrity Section
was established pursuant to the Ethics in Government Act of 1978. It focuses on
offenses involving abuses of the public trust by government officers, including
acts of bribery and extortion. The Section possesses a considerable degree of
discretion in regard to those events to which it will attend. It is noted, “Decisions
to undertake particular matters are made on a case-by-case basis, based on
Section resources, the type and seriousness of the allegation, the sufficiency of
factual predication reflecting criminal conduct and the availability of federal
prosecutive theories to reach the conduct.”60 Its caseload primarily represents
four categories:

1. Recusals by U.S. Attorneys’ Offices. Typically, these cases involve a sub-
stantial conflict of interest between the local U.S. prosecutor’s office and the
accused. In particular, cases involving the judiciary commonly are referred
to the Public Integrity Section.

2. Sensitive cases that arrive at the PIS often involve classified information
requiring coordination with intelligence agencies or they may concern issues
that could be explosive if aired at a local level.

3. Multi-district cases involve allegations of wrongdoing by public officials
that fall under the jurisdiction of more than one U.S. Attorneys’ office.

4. Federal agencies may refer cases to the PIS that involve their own personnel.
5. The section also becomes involved in cases that are shared with other gov-

ernmental agencies or a U.S. Attorney’s office. This may occur when the
cooperating office lacks the resources to take the case on alone.

The caseload at PIS can be categorized generally as involving the federal
judicial, legislative, and executive branches, state and local governments, and
election crimes. Obviously, the discretion that marks the section’s involvement
in particular cases does not result in a sample of bribery cases that represents
more than those that come to someone’s attention and which the PIS decides
to pursue, either on the basis of its regulations and, perhaps, whim, and on
the ingredients of the cases. That these criteria may shift from year to year is,
of course, self-evident. What we have then is a nonrandom sample of bribery
episodes that seem to be somewhat serious occurrences and that offer us an
opportunity to examine their characteristics.

All told, 61 of the 93 cases included in the PIS reports involved clear in-
stances of bribery or extortion involving public officials., though the episodes
were variously described as payoffs, kickbacks, solicitations, cash payments,
and even as gratuities. U.S. Attorney’s offices in different locations obviously
use variant terminology to label bribery and extortion cases. We can look at the
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2003 PIS report to Congress, the most recent one available, to obtain a sense of
what the Section handles. Very few of the cases involved the federal judiciary
branch of government. One involved allegations of the theft of $1.4 million of
government funds from the AIDs Institute in San Juan, Puerto Rico to bribe
public officials in connection with a grand jury investigation. Most involved
federal employees holding positions that allow them to make contracting or
purchasing decisions. Mostly, the offenders received bribes from vendors but
on occasion they themselves initiated contacts by soliciting payments to induce
purchasing decisions. The items involved office supplies, promotional materi-
als, and included stationery for the 2000 census. A typical case that appears in
the 2003 report is that of James W. Brown, Jr., who had pled guilty to one count
of bribery:

Brown, who worked as a general supply specialist at the United States Department of
Energy (DOE), was responsible for awarding contracts for cleaning carpets at various
DOE facilities. For contracts worth less that $25,000, Brown was authorized to select
the most qualified bidder and to issue payments on a government-issued purchase
card. Between late 1996 and early 1998, a carpet cleaning contractor paid Brown
cash in exchange for being awarded various carpet cleaning contracts. On at least one
occasion, Brown provided the carpet cleaning contractor a copy of the price list of a
competitor, so that the contractor could place the lowest bid.

On June 5, 2003, Brown was sentenced to one year of incarceration, split between
six months in jail and six months of home detention with electronic monitoring, and
a $5,000 fine. In sentencing defendant Brown, the Court found that the defendant
accepted bribes on multiple occasions, and that the amount of the bribe was between
$5,000 and $10,000.61

This case, and many of similar ilk, convey, perhaps a bit subtly, that the
courts may not be overly exercised regarding such petty bribery incidents.
Brown suffered time in jail and constraint at home, and presumably lost at least
a year’s salary and very likely reduced job opportunities in the future. There
also was the shame that goes with a criminal conviction. But from a financial
viewpoint, how many were the “multiple occasions” on which Brown collected
between $5,000 and $10,000? If there were 50 such transactions (although we
do not learn this from the report), Brown’s take would have been $375,000,
at least arguably demonstrating a satisfactory cost–benefit ratio for the illegal
behavior.

A number of the 2003 PIS cases were concerned with attempts to obtain visas
to enter theUnitedStates. In one such scheme, an employee of theDepartment of
Agriculture whose duties included the invitation of Chinese agricultural experts
for meetings with USDA officials conspired to obtain visas for non-eligible
individuals who offered to pay about $10,000 each to be invited, perhaps with
the intention of defecting. The American official and his wife took in $82,000
from these deals.

In another instance, the Deputy Consul General in Prague processed visas
for a fee that he personally appropriated. In two years, he arranged for at least
85 visas and received bribes totaling at least $50,000. He was sentenced to a
two-year prison term.

A noteworthy case involving the bribing of four Mississippi judges, one of
them sitting on the state Supreme Court, who were paid off by a personal injury
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lawyer. In return, the attorney won cases tried before these judges, including
one that had a multi-million-dollar award.

Besides, there were 11 cases based on vote-buying in the May 1998 primary
election for the County Judge Executive position in Knox County, Kentucky.
Ten cases involved buying votes for the eventual winner; one for purchasing
votes for the loser. What is not stated in these cases is the implication that
the money expended will, if the briber is successful, provide an opportunity to
recoup the amounts of the bribes, and probably to do so in an illegal manner.

Conclusion

Enforcement of the laws against bribery is almost exclusively a reactive enter-
prise. Typically, a lead is brought to the attention of government officials; they
investigate it and if the results and other considerations appear to warrant it
they go forward toward a prosecution or settlement. It is a process that is rather
haphazard, neither especially efficient nor effective. It forces researchers to try
to generate independent data that will be responsive to sophisticated research
questions. The record shows that such an effort is rarely productive and, as
the present chapter has, reliance ultimately has to be placed on case studies,
anecdotal evidence, and consideration of the scattered aggregate evidence that
might be available.

Discussions of bribery therefore almost invariably stick rather closely to
details of a case or a panoply of cases. They identify the cast of characters,
the scenes and the acts, and spell out the denouement. Little is said about
the “dark figure”—the bribery cases that do not come to light. We do not
know whether the participants or the modi operandi in those undiscovered
plots differ in a significant manner from those that come to light. This is, of
course, characteristic of almost all crimes. There are formidable difficulties
involved in relying on data supplied by enforcement agencies.62 Among other
things, agency enforcement priorities can vary from year-to-year and often
more dramatically fromadministration to administration.Enforcement agencies
always have to decide whether to accumulate a large number of convictions
against small-time easier targets or whether to expend a large amount of limited
resources to go after a major malefactor.

These are among the tasks necessary to enhance our understanding of bribery
and extortion:

1. It is necessary to construct a taxonomy of the offenses that identifies distinc-
tive forms and subgroups of the behaviors.

2. There is a pressing need for comprehensive case studies that will provide
information to flesh out our understanding of the nature and the dynamics of
various forms of bribery and extortion and the persons who engage in them.
These almost invariably must be post hoc: Vaughan’s investigation of the
elements of the Challenger disaster, which was blessed with comprehensive
source material that the author doggedly examined and evaluated, provides
an outstanding exemplar of how such work might be done and the insights
it can yield.63

3. Interviews with persons who have been involved in bribery arrangements
need to be conducted, and information gathered about their understanding
of what went on. Absent such access, it could be profitable to talk with
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present or retired businesspersons and to ask them not about what they had
done but about what others of their colleagues might have done in the line
of bribery and extortion.

4. Once a useful core of information has been gathered it becomes essential to
try to make theoretical sense out of what has been learned. Existing theoret-
ical constructs need to be brought to bear on bribery and extortion and new
postulates formulated where current theories prove inadequate. It is likely
that no overarching theory will adequately explain bribery and extortion
but that crime-specific formulations will be necessary to account for their
ingredients and perpetrators.
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3
Crimes by Lawyers in Japan and the
Responsibilities of Professionals
Shin Matsuzawa and Tokikazu Konishi

In Japan, as well as in other countries, professional occupational crimes, in-
cluding crimes by lawyers, occur frequently and draw keen social attention. By
the term professional occupational crime, we mean crime that is committed
through the use of professional status—especially a status which is certified by
the government or a public authority. Such offenses include those committed
by a certified public accountant, a chartered patent agent, a certified tax accoun-
tant, a lawyer, a doctor, or a professor. These acts can have serious effects on
society and the economy as a whole. Among other things, crimes by lawyers
may cause significant economic damage and produce not only a dislike of the
legal profession but also distrust of the entire justice system.

Crimes by lawyers in Japan have not been researched criminologically, nor
has the responsibility of professionals been analyzed jurisprudentially. It is
necessary to study them from a scientific standpoint, since such occupational
crimes have a significant effect on Japanese society.

First, from the perspective of criminal policy and criminology, we’ll discuss
the nature and characteristics of crimes by lawyers in Japan and the penal and
autonomous sanctions against such offenses. In the course of this discussion,
we’ll present several recent cases of crimes by attorneys and will discuss the
current disciplinary system for such misconduct by lawyers. Second, we’ll
analyze the responsibility of professionals from the perspective of criminal law.

Crimes by Lawyers and Formal Sanctions

Characteristics of Legal Services in Japan

Before discussing the characteristics of crimes by lawyers, we’ll briefly point
out the characteristics of the services of lawyers.

In Japan, the three elements of the judicial community—the judge, the pros-
ecutor, and the lawyer (in this paper, we use the term lawyer to mean a private-
practice attorney)—are separated almost entirely professionally. That is, they
don’t form a single unified legal profession. Although all successful applicants
from the bar exam enter the national legal training center where the legal profes-
sion is nurtured, after graduating, they can take up any of the legal professions,
as a judge, prosecutor, or lawyer. Each of the three elements of the judicial

424



Chapter 3 Crimes by Lawyers in Japan 425

community has a very different occupational culture. They have been known to
be antagonistic in regard to policy-making. However, after resigning as a judge
or a prosecutor, legal practitioners often register at bar associations as lawyers.

The services of a lawyer are comprehensive. They include the services of a
chartered patent agent and a certified tax accountant. Moreover, a lawyer can
act as a judicial and administrative scrivener. Thus far, lawyers have exclusively
practiced in broad “general legal affairs.”1 The unauthorized practice of law is
strictly prohibited.2

Also, as a characteristic of the services of lawyers in Japan, a lawyer is always
required to “strive for the maintenance of a high degree of sophistication and
the cultivation of a sterling character.”3 Thus, even if a lawyer engages in mis-
conduct unrelated to his or her professional practice, he/she can be disciplined
by a bar association.

Crimes by Lawyers

In this paper, we define crime by a lawyer as an offense which is committed
through the use of the professional status of being a lawyer. Crime by a lawyer
would not include, for example, groping, illegal gambling, or drunk driving.
Lawyers who commit these crimes may be reprehensible in terms of legal
ethics, and can be disciplined. But since these aren’t committed as part of their
occupational role, we don’t consider these acts to be crimes by lawyers.

So what acts can we classify as crime by a lawyer? Three major categories
of such offenses include fraud against clients, cooperating and collaborating
with a client’s offenses, and crimes based on Lawyers Law.

Fraud against clients typically entails embezzlement in the course of business
dealings. Generally, lawyers often know a client’s financial condition inside
and out and may administer a client’s property. Such duties give lawyers the
opportunity to commit crimes of this type.4 One recent case involved a former
president of the bar association who was sentenced to ten years of imprisonment
with forced labor. Though sentencing of white-collar criminals is generally
regarded to be lenient in Japan; it seems that in this case the defendant was
punished relatively harshly. He had been accused of embezzlement in the course
of business.About ten years ago, the court had appointed himas an administrator
in the bankruptcy of several companies, and, as such, he had control of the
property of the bankrupt companies. During this time, he siphoned off money
from these companies. Without the court’s permission, he had withdrawn the
companies’ deposits and used the money for gambling in South Korea, erecting
a new home, and taking up with a Korean girlfriend, among other activities. He
managed to spend more than 150 million yen on entertainment and the payment
of his debts. Compared with similar cases in the past, this was unprecedented
in terms of the amount of money involved.

Second, we can cite cooperating and collaborating with a client’s offenses
as another category of crime by a lawyer. It is exemplified in the crimes of
documentary forgery and the instigation of perjury. Since lawyers act on the
client’s behalf, and endeavor to tip the scales in favor of their client, they can
easily cross legal boundaries in the interest of their client, and aid and abet their
offenses.5

In Japan, it is no secret that criminal organizations (criminal syndicates and
cults that engage in unlawful activities) and companies that pursue fraudulent
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business, such as Ponzi schemes, have had their own lawyers. Attorneys
have counseled such organizations and advanced their activities. Even if these
lawyers haven’t been charged with any crimes, they often have been disciplined
by the bar.

Third, crime based on “Lawyers Law” forms the last category of crime by
lawyers. Lawyers Law prescribes several acts relating to a lawyer’s practice as
crimes. Lawyer’s “bribery,”6 lawyer’s “practicing together with persons who
are non-lawyers,”7 and lawyer’s “obtaining any right in dispute”8 are included
here.

Lawyer’s “acting together with persons who are non-lawyers” has drawn
attention as a serious social problem in Japan. Some lawyers collude with
syoukai-ya, who charge heavily indebted people high referral fees in exchange
for obtaining a consumer loan for them, and seiri-ya, who charge heavily in-
debted people high fees in exchange for adjusting multiple debts, and reap a
considerable reward. This form of crime typically constitutes two types of acts:
procurement and name lending. In some cases, for example, the syoukai-ya or
seiri-ya introduces the colluding lawyer to heavy debtors to adjust their loans.
This falls under procurement. In name lending, there are three known patterns.9

In some cases, the seiri-ya adjusts multiple debts in the law office of the col-
luding lawyer. In other cases, colluding lawyers work at the seiri-ya’s office,
or the new office that seiri-ya sets up. It is not uncommon for lawyers who
have received some disciplinary action, or who can’t fully practice because of
advanced age or illness, to be invited by syoukai-ya or seiri-ya to collude with
them in financial crimes.10

To date, few researchers in Japan have empirically studied which factors
generate crimes by lawyers. In recent years, the Japanese judicial system has
been dramatically reformed. For the first time in history, law schools have been
established as the institutions where legal professionals are trained. Addition-
ally, the lay judge system has been created and will be inaugurated in May
2009. Moreover, it is expected that, as a sequel to the establishment of law
schools and an increase in persons passing the bar exam, the number of lawyers
will increase considerably. On the other hand, in 2002, as part of the reform of
the judicial system, as well as deregulation, judicial scriveners were authorized
to act as counsel at summary courts. These changes regarding the profession
will affect opportunities to commit crime in the course of legal practice. It is
necessary to conduct more empirical research to determine exactly how these
transformations are related to criminal activities engaged in by lawyers.

Formal Sanctions for Crime and Misconduct by Lawyers

Punishment anddisciplinary actions constitute the two formal sanctions in Japan
for crime and misconduct by lawyers. If a lawyer commits any of the above-
mentioned crimes, a punitive sanction can be imposed on him/her. Moreover,
in examining cases of crimes by lawyers, there appears to be more severe
culpability in criminal trials involving lawyers than in proceedings entailing
similar offenses by non-lawyers. This is difficult to prove, however, since there
are no readily available official or unofficial statistical data on the subject.

Besides criminal punishment as a formal sanction, there is disciplinary action
by the bar association. This constitutes an administrative disposition. Through



Chapter 3 Crimes by Lawyers in Japan 427

such actions, bar associations and the Japan Federation of Bar Associations
foster the discipline of lawyers autonomously without State intervention.11

Since a lawyer is obliged to join a bar association, action by these organi-
zations has major significance for lawyers. Such disciplinary action is expected
to have a deterrent effect.

The disciplinary system is designed to function in the following manner.
When a lawyer (1) infringes upon Lawyers Law; (2) violates rules of the bar
association that he/she belongs to, or those of the Japan Federation of Bar Asso-
ciations; (3) negatively impacts the order or confidence of the bar association;
or (4) commits other misconduct with or without reference to the profession,
he/she can be disciplined by the bar association or, in some instances, the Japan
Federation of Bar Associations.12 These causes for disciplinary action don’t
necessarily mean that criminal punishment will follow.

The disciplinary procedure begins with a claim for action against a certain
lawyer. After acceptance of the claim, the bar association’s discipline main-
tenance committee investigates to determine whether it is appropriate that its
disciplinary actions committee inquire further into the claim. If the former
committee considers it appropriate that the latter does so, the bar association
then requires a formal investigation to take place. The findings of the investi-
gation determine whether disciplinary action should be imposed. When those
who make claims for disciplinary actions are dissatisfied with the judgment of
the bar association, they can file an appeal with the Japan Federation of Bar
Associations.

Lawyers Law provides that the disciplinary action can be composed of four
types of actions: reprimand, suspension from the practice of law for not more
than two years, an order to withdraw from the bar association that the lawyer
belongs to, and disbarment13. However, since the lawyer who withdraws from
a bar association due to the disciplinary action usually will not be taken in
by other bar associations, the order to withdraw from the bar association and
disbarment perform similar, if not identical functions.

It is useful to compare this disciplinary system with the one employed in
the United States. Unlike the role of the American Bar Association, the bar
association in Japan plays a vital role in internal control. In practice, though,
most of the cases involving the violation of rules of the bar association that
the lawyer belongs to regard payment defaults of bar association dues. And,
as is stated in Lawyers Law, it is provided that misconduct not related to
professional practice can lead to disciplinary action. So, unlike the Ameri-
can disciplinary system, the causes for disciplinary action aren’t limited to
the transgression of professional ethics.14 The American disciplinary system,
however, has more types of disciplinary sanctions, including admonition and
probation.

Finally, available statistical data show how the Japanese disciplinary system
has actually operated. Examining the number of claims for disciplinary action in
all bar associations from 1988 to 2004, it is clear that there has been a significant
increase over time (Figure 1). Similarly, the number of disciplinary actions, as a
whole, has been increasing since about 1980 (Figure 2). In particular, the number
has increased sharply in recent years. Calculating the ratio of the number of
disciplinary actions to the number of demands for disciplinary action from 1988
on, it turns out that it hovers around 6 percent (Figure 3).
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Figure 1. Number of Claims for Disciplinary Action, 1988–2004

When a lawyer is convicted, the public prosecutors office informs the bar
association. However, there are no data on how many convicted lawyers are
further disciplined by the bar association, nor how many disciplined lawyers
are subjected to further criminal sanctions. Thus, we cannot currently explain
the relationship between the application of disciplinary action and criminal pun-
ishment. Considering the latent contradiction between the guarantee of relative
freedom in legal practice, and the social obligation to protect individuals from
crime and misconduct by lawyers, it is necessary to refine both the disciplinary
and criminal justice systems in order to affect better control of these offenses.

Figure 2. Number of Disciplinary Actions, 1950–2004
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Figure 3. Variations in the Ratio of the Number of Disciplinary Actions to the Number
of Claims for Disciplinary Action, 1988–2004
Source: Data from the Japan Federation of Bar Associations.

The Responsibility of Professionals

Jurisprudential Aspects

Professional responsibility has numerous jurisprudential dimensions. What is
considered the responsibility of professionals is jurisprudentially divided into
two major categories: civil and criminal responsibilities.

The following discussion focuses largely on the criminal aspects of profes-
sional responsibility. However, in order to define it, we need to recognize the
reach of the civil responsibility of professionals. Because criminal responsi-
bility is a matter of criminal law and control, there should be recognition of
the different legal controls that come into play up to that point as well as the
division of roles among these controls.

In Japan, the civil responsibility of professionals is usually treated as tort
liability. Article 709 of the Japanese Civil Code provides for tort. According to
this article, the occurrence of intentional or negligent damage and its causation
are the contents of tort, and, the tort-feasor is liable for damages. This article is
used to determine the civil responsibilities of professionals. But, usually, in the
case of negligence by professionals, the duty of care is defined quite strictly.

In Japanese law, the fair apportionment of loss is emphasized in civil re-
sponsibility. Though some researchers argue over so-called punitive damages,
generally, its examination remains at the starting point of formal legal controls.
Even if damages have in fact a social function very similar to a criminal penalty,
they are perceived differently. Although the vindicatory function of damages
cannot be ignored, at the same time we should consider in principle that crim-
inal responsibility takes on a very different function. Thus, since we can state
that the role of the civil responsibility in the sanctioning of professional remains
limited, it is necessary to consider the aspect of criminal responsibility.
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Regarding the responsibility of lawyers specifically, there are dual sanctions
that may be applied; a criminal penalty and/or a disciplinary action. It is neces-
sary to examine the functions and segregation of these different social sanctions
in Japanese law from a theoretical standpoint.

The Basis of the Criminal Responsibility of Professionals: The Case of
Japanese Law

According to Japanese legal theory, crimes are defined as illegal and culpable
acts in correspondence to constituent elements. When someone’s act meets
these prerequisites, criminal responsibility will be assigned.

The notion of “constituent elements of crime” (Tatbestand) is derived from
German penal law theory, and it has given rise to a great deal of discussion
among jurists in Japan. Here, it will be translated into crime types. Since these
types of crime typify illegal and culpable acts, we can say that the substance of
crime is, eventually, “an illegal and culpable act.” “Illegality” (Rechtswidrigkeit)
is actus reus in Anglo-American law, and “culpability” (Schuld) corresponds
roughly to mens rea. However, in recent arguments, quite different contents
have been included in these notions.

Illegality is, formally, the transgression of law. Though illegality in principle
represents an objective side of crime, we can see that there are theoretical con-
flicts over its meaning. Among others, the conflict between the “negative value
inherent in acts” (Handlungsunwert) theory and the “negative value inherent in
results” (Erfolgsunwert) theory is well known.15 The former places emphasis
not on illegal results, but on illegal acts. The breach of socio-ethical norms is
considered to be central to illegality. In the latter, which was established as an
antithesis of the former, illegal results are believed to be essential to the exis-
tence of a crime. And, the violation of legal interest or the high probability of
the violation is thought to be central to illegality.

Culpability means blameworthiness. There are few theoretical conflicts over
this point. Formerly, in Japan scholars of criminal law debated the philosophical
question of whether it is necessary for perpetrators of crime to have free will so
that they can be blamed for their crimes. However, recently, this metaphysical
question has not been considered very much.

In discussing the criminal responsibility of professionals in terms of these
premises, it needs to be kept in mind that according to Japanese legal theory
criminal responsibility does not depend on the “individual characteristics of
perpetrators.” According to criminal theory derived from the so-called “mod-
ern school” (moderne Schule in Germany), “the perpetrator, not the act, should
be punished” (Nicht die Tat, sondern der Tater ist zu bestrafenTT¨ ). This school
tended to attach the consideration of criminal policy to the jurisprudential un-
derstanding of crime. If one takes the position of this school, the introduction
of “individual characteristics of perpetrators” into criminal law theory might be
permitted theoretically. But, under contemporary Japanese criminal legal the-
ory (which is an extension of the so-called “classic school”—klassische Schule
in Germany), that is based upon retributive notions. The degree of blame ac-
cording to the attributes of the perpetrator is only determined in the finding of
culpability. Moreover, theoretically, it’s difficult to incorporate the attributes of
perpetrators into criminal law theory. For example, we can imagine the idea that
in the case of crime by lawyers heavy culpability could be involved, and that
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the extent of the illegality of the crime would be high. However, it is difficult
to generalize this into criminal law theory.

But, even if it is impossible to generalize about individual characteristics of
perpetrators, it is not impossible to incorporate them into the general part of
criminal law theory, if they are used as a “lodestar of interpretation.” It may
be useful to do so, especially considering the segregation of duties of the two
types of sanctions—the sanctions of criminal responsibility and those of the
disciplinary system. It seems that this problem should be looked at theoreti-
cally since the current disciplinary system for lawyers lacks a broad theoretical
framework for understanding its limitations, and, since the criminal law acts as
ultima ratio, the limits of criminal responsibility should be strictly considered
as well.

Two theoretical points can be considered regarding the individual charac-
teristics of perpetrators in Japanese criminal law theory. The first is the rela-
tionship between these characteristics and the ethical standards of an act. This
is based on the traditional “negative value inherent in acts” theory described
above. When “negative value inherent in acts,” or unethicalness, is considered
theoretically, there is resolution of the degree of the “breach of ethics” into
an “extent of illegality.” Second, we can note the relationship of the individ-
ual characteristics of perpetrators to both sentencing and culpability. As noted
above, we can see that when lawyers are convicted, their sentencing is inclined
to be heavier than when non-lawyers are found guilty. If sentencing is pro-
portional to the amount of culpability, there is reason to relate the weight of
responsibility of lawyers (who should know better, given their profession) to
blameworthiness.

Besides, one can note crimes of “death caused by negligence in the course
of business,”16 crimes related to personal status, and so forth, as acts where,
in substantive law, “professionalism” tied to illegality or culpability could be
considered. But, such “professionalism” can become meaningful theoretically
only when included in provisions of the Penal Code. However, if “professional-
ism” were included within the Penal Code, it would be possible to incorporate
it into the theories regarding interpretation of the criminal law.

Illegal Activity

In Japan, the dispute over whether the ethical side of crime should be considered
in the finding of illegality appeared as the above-mentioned conflict between
the “negative value inherent in acts” theory and the “negative value inherent
in results” theory. If we seek conflicts similar to it in the context of Anglo-
American law, we could cite the controversy between John Stuart Mill and
James Fitzjames Stephen as well as that between H. L. A. Hart and Patrick
Devlin.

In the 1950s, Hart debated with Devlin about the Wolfenden Report regard-
ing private prostitution and male homosexual acts. In this controversy, Hart
insisted, from a utilitarian point of view, that morality should not be enforced
through law, whereas Devlin argued the affinity between law and morality.
This controversy had concrete practical significance, particularly regarding the
problem of the decriminalization of victimless crime. From the perspective of
Japanese criminal law theory, Hart’s view paralleled the “negative value in-
herent in results” theory, which regards the violation of legal interest or the
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high probability of the violation as the core of illegality, and that Devlin’s view
corresponded to the “negative value inherent in acts” theory, which regards the
breach of socio-ethical norms as the core of illegality.

In Japan, after World War II, under the newly established constitution, the
emphasis was on the individualistic sense of values. The view that saw a close
relationship between law and morality was liable to be seen as nationalistic.
Most scholars in the academic circles of criminal law after thewar firmly backed
the “negative value inherent in results” theory, which is highly critical of the
enforcement of morality through law.

As time has gone by, the “negative value inherent in acts” theory has gradually
lost its power of persuasion. At present, Japanese jurists wouldn’t deny that it
is impossible to make mere breaches of ethics (morality) crimes. In terms of
the context of Anglo-American law, this can be understood as the guarantee
of substantive due process. The due process of law has to be guaranteed, not
only formally in criminal procedures, but also as an appropriate notion of what
crime is, in material criminal law.

But, even if mere breaches of morality are excluded from illegality, it cannot
be denied that illegality differs from person to person. In other words, one
can consider the personal illegality of an act that is related to the violation of
legal interest. For example, Hans Welzel, a German scholar of criminal law,
who created the “negative value inherent in acts” theory, maintained that the
estimation of illegality turns on personal factors peculiar to the actor.

So, although the assertion thatmere breaches of ethics should not be punished
seems to be valid in principle, we can also observe the violation of legal interest
that status as professionalsmakes possible. Thismakes it clear that in discussing
the criminal responsibility of lawyers, we should not consider, in principle, the
lawyer’s breaches of ethics, and that the personal illegality of an act that the
status as lawyer brings should be regarded in enacting new legislation that
provides for criminal responsibility.

In Japan, the responsibility of lawyers can be enforced through two formal
sanctions—criminal penalty and disciplinary action. As we mentioned above,
the use of the criminal penalty needs to be restricted to cases where a lawyer
violates a legal interest or there is a high probability of violation. Theoretically,
we can conclude that the bar association should discipline the lawyer’s breach
of ethics because it represents autonomous control over the members.

But, at the same time, we should take into account the actual function of
disciplinary action. Among the disciplinary actions, the heaviest is disbarment.
In Japan, the entry into the legal profession is based on the successful completion
of the bar examination. So, even if a lawyer is disbarred, theoretically he/she
could work as a judge or a prosecutor. However, in fact, there would be no
chance of this happening because of the person’s infamy. Seen in this light,
disbarment is such a potent sanction that it threatens the existence of the legal
professional in society. Therefore, particularly careful consideration would be
required for the utilization of disbarment.

Given the high status of lawyers in Japanese society and the image of lawyers
in the minds of Japanese people, it may not be so easy to separate breaches
of ethics completely from the other reasons for taking disciplinary action. In
Japanese, the Chinese character (“shi”) that means samurai is contained in the
word lawyer (bengo-shi). So, we can suppose that in Japanese society lawyers
are required to have nobility that parallels the spirit of the samurai, or Japanese
chivalry. Given such consciousness, culture, and tradition in Japan, this would
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seem to require that ethical aspects be contained within the roster of disciplinary
action.

Culpability

In many cases of crimes committed by lawyers, they receive longer sentences
than in cases of crimes committed by non-lawyers. Does this have to do with the
culpability that is derived from the lawyer’s status? Japanese criminal law theory
has a tendency (or tradition) to consider it to be the role of the jurisprudential
understanding of a crime to explain why a perpetrator can be punished, taking
the notions of illegality and culpability into consideration. That is to say, it tries
to explain why a criminal is punished and why the punishment is heavy, or light,
by analyzing the content and extent of illegality and culpability. If sentences
for lawyers are stricter than there for non-lawyers, the culpability of lawyers
is greater, and it may be necessary to incorporate a rational explanation of that
into the theory of culpability.

Regarding the question of whether sentencing can be theoretically related to
culpability, those who would approve have made various attempts to theorize
about it. For example, they have asserted that culpability fixes the maximum
of sentencing, and postulated “the theory of width” (the theory that culpability
has a width, and that this forms the boundaries of sentencing) and “the theory
of point” (the theory that punishment based on culpability is fixed at a point) in
sentencing.

But, sentencing, in reality, is determined within the range of “sentencing
quotation” (ryoukei-souba), and, if the sentencing is within that range, the
demands of the culpability principle aremet. Legal practitioners have a tendency
to hardly take the theoretical examinations by scholars into account.

Actually, in Japanese legal practice, when sentencing is determined, the af-
fairs that cannot be related to the notion of culpability in the existing criminal
law theories are then taken into consideration. As is stated above, the notion
of culpability stands for blameworthiness. And, in Japan where the “classic
school” based on the individual acts of perpetrators has been dominant after
the war, scholars have disputed whether some acts are blameworthy or not. As
examples of matters playing into the sentencing decision, we can cite the per-
sonality of the defendant, personal matters, previous conviction and previous
life, degree of regret, presence or absence of restitution, society’s emotional
request for a harsh penalty, victim matters, and so on.

As for the sentencing conditions relating to lawyers, the personal matters of
the defendant are themost significant. In this regard, the following comments by
judges serve as a useful reference.17 “The high status of the defendant doesn’t
always affect the sentencing.” “When the defendant betrayed the societal high
obligation not to commit any crime, or when the defendant committed the crime
by using his/her social status, more blame can be laid on him/her.” “Even if the
defendant contributed a good deal to the society before, his/her culpability isn’t
mitigated. However, it may be taken into account, from the point of view of
special prevention, as an expression of good personality, etc.” For example,
in a recent case, it was pointed out that the high degree of blame leveled by
the society becomes a factor in toughening the sentencing and that the social
contributions of the lawyer become a factor in extenuating the sentencing.18

There are at least two ways to explain these conditions theoretically. One
is through separating sentencing and culpability. If we adopt this method, the
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function of explaining why a perpetrator of a crime can be punished, which the
jurisprudential understanding of a crime has, couldn’t be fulfilled.

The other way is that of reconstructing the theory of culpability so as to be
able to contain these conditions. Among criminal law theories in Japan, the
theory of “culpability of personality formation” may be of some help.19 Using
it, we could build a bridge between sentencing in practice and culpability in
criminal law theory.

More specifically, by breaking down culpability into types on the basis of
this theory, we could introduce the notion of “individual characteristics of per-
petrators” into criminal law theory.

Conclusion

In Japan, few researchers have attempted to tackle the area of study examined
here. However, it is and will be increasingly important to explore crimes by
lawyers and the responsibility of professionals. As a result of legal system
reforms and the deregulation of professions, the social status of lawyers has
gradually changed. And, in the course of this change, crimes and misconduct
by lawyers have become a major social problem. Hence, from the perspective of
criminal policies and criminology, it is necessary to empirically research crimes
committed by lawyers, which clearly fall within the category of white-collar
crime. And, from the perspective of criminal law, it is important to establish a
legal theory regarding the responsibility of professionals, on the basis of which
lawyers and other professionals who commit crimes would be punished. The
issues related to criminal policy, criminology, and criminal law discussed here
provide initial pathways to developing larger frameworks for accomplishing
these necessary tasks.
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Part VIII

Corruption: Narratives, Definitions,
and Applications



1
Corruption Kills

William K. Black

Narrative is a powerful force. The stories we use to explain and support our
theories— and the stories we exclude from our narrative—are often decisive.
There is such overwhelming evidence that corruption is a severe problem that
can lock nations in poverty that this article will not undertake to prove that
point. Nevertheless, many conservative scholars continue to argue that corrup-
tion is benign, even desirable. The defense of corruption relies almost entirely
on rhetoric—even when it initially appears to be objective and empirical. The
defenses of corruption are internally inconsistent. The defense of corruption
springs from a (typically unstated) conservative, or libertarian, view that gov-
ernment is inherently evil and a burden on honest businessmen and women and
the citizenry.

Defenses of corruption rely on three primary rhetorical techniques. They
exclude morality from the narrative and substitute euphemisms for bribery.
They argue that excluding moral considerations makes them more objective
and maintain that euphemisms for bribery such as “side payments” represent
“neutral” phraseology.

Defenders of corruption minimize its negative aspects and emphasize its
advantages by using stories of baseless bureaucratic denials of routine applica-
tions. The predominance of such stories may even cause scholars opposed to
corruption to term such behavior “petty corruption.” Petty, of course, is a word
used to describe the inconsequential.

Corruption’s defenders demonize government officials and praise the private
bribers as the entrepreneurs who produce economic development. Corruption’s
defenders see the government as the problem, never the solution. In their view,
bribery enhances freedom by removing government restrictions. The stories
the defenders of corruption tell show private bribers seeking relief only from
foolish governmental restrictions—not ones crucial to public safety.

The persistence of these defenses in the face of overwhelming empirical
evidence that corruption makes nations less efficient demonstrates the power
of narrative. That persistence is all the more remarkable because the scholars
who hold these beliefs all purport to be devotees of empiricism.

The stories that defenders of corruption employ are highly selective. This
chapter is also selective. It uses stories that show bribery in some of its worst

439



440 William K. Black

applications. It shows that the term “petty” bribery is a dangerously inaccurate
rhetorical device. This article focuses on four exemplars of how corruption kills
and maims. It does not discuss the most common causes of death due to cor-
ruption. Corruption causes millions of unnecessary deaths by keeping nations
poor and incompetently managed. Millions die and are maimed unnecessarily
from drinking bad water, from being infected as a result of inadequate sewage
disposal, and from wars that corrupt regimes engage in as an opportunity for
profit. While these things are true, the narrative is less compelling for many
because it is indirect.

For narrative purposes, this chapter presents illustrative examples of situa-
tions inwhich corruption leads directly to death and serious injury. The common
theme is that the government does many things that are essential to maintain-
ing public safety. Private actors have a strong incentive in situations where
corruption is common to bribe government officials in order to avoid safety
restrictions. The incentive is typically financial—a bribe is profit-maximizing.
However, sometimes the incentive is that the governmental restriction prevents
murder and the individual pays the bribe in order to commit individual or mass
murder.

The four illustrative examples are Chinese coal mines, Turkish construction,
Russian security, and Illinois truck licenses.

In China, operators of illegal mines bribe government officials to keep the
mines open. The illegal mines do not follow essential safety procedures, and so
thousands of Chinese die unnecessarily each year in these mines.

Turkey responded to its severe seismic risk by adopting advanced building
codes based on California’s approach, mandating that construction be designed
to withstand severe earthquakes. Building in compliance with the Turkish codes
is far more expensive than bribing the building inspectors, so construction
firms frequently bribe the inspectors and construct buildings that collapse in
earthquakes and kill or maim their occupants.

Chechen terrorists have killed hundreds of Russian civilians. They bribe
Russian police and other security officials in order to send heavily armed groups
through Russian security points and individual bombers onto airplanes.

The State of Illinois recently experienced a scandal in which hundreds of
individuals bribed officials to secure commercial truck licenses. Many of these
individuals were not competent to drive trucks and they caused accidents that
killed at least eight people.

Note that each of these examples involves the kind of very small bribes to
relatively low- level government officials that are typically considered “petty”
corruption. Yet these examples are virtually never addressed by defenders of
corruption and are rarely mentioned by those who employ the classification of
“petty” corruption in their research. We should abandon the use of the term
“petty” corruption. The next section explains why defenders of corruption em-
ploy such misleading rhetoric when they discuss corruption.

Narrative Defenses of Corruption: Euphemisms and
Minimization

Conservative economists and political scientists have long employed a narrative
that minimizes corruption’s harms. James Q. Wilson states:
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I am rather tolerant of some forms of civic corruption (if a good mayor can stay in
office and govern effectively only by making a few deals with highway contractors
and insurance agents, I do not get overly alarmed).1

Samuel Huntington famously opined that ”In terms of economic growth
the only thing worse than a society with a rigid, overcentralized, dishonest
bureaucracy is one with a rigid, overcentralized, honest bureaucracy.”2

Conservative economists have been even more dismissive of the purported
ills of corruption. Some have attempted to produce models that would support
Huntington’s dictum.3

Others have employed experiments designed to show that corruption can be
beneficial. Gonzalez, Guth, and Levati4 designed a three-party ultimatum game
to test the “efficient grease” hypothesis, which posits that corruption speeds
regulatory approvals and enhances efficiency. They acknowledged that econo-
metric studies of the effect of corruption supported the opposite conclusion—
corruption increases inefficiency—but expressed skepticism about those results
and suggested that laboratory experiments were a superior test of the “efficient
grease” hypothesis.

As we do not want to discuss corruption from an ethical viewpoint or to take moralistic
positions, we use a neutral experimental frame and refer to the transfers of money as
“greasing.”5

Economists frequently employ euphemisms for corruption (e.g., “transfers
of money” or “making a few deals” or “side payments” or “grease”) and com-
monly exclude morality from their narrative—even when morality may be the
key factor discouraging individuals from engaging in corrupt behavior. They
also fail to investigate whether acting in an immoral fashion could cause harm
in other, unrelated transactions or spheres of life. This is puzzling because
Gonzalez, Guth, and Levati acknowledge that “people are motivated by ‘social’
concerns and, in particular, . . . by ‘fairness,’ especially in bargaining games.”6

Their game design, however, excludes morality. The (student) participants that
the authors claim are accurate surrogates for government officials were not
told that they were playing that role. There is no government in the exper-
iment. There is no substantive decision, e.g., whether to approve a license,
in the experiment. There is simply a division of “tokens” among three stu-
dent subjects. The subjects were not told that the division of tokens was to
model bribery (or “grease”), and there was no way to infer from the exper-
imental design that the division of funds was a bribe. Indeed, the game de-
sign mandated that the student (unknowingly) playing the role of the putative
businessman pay both of the students (unknowingly) playing the role of the
putative regulators. It is difficult to understand why the authors felt the study
could be a realistic test of bribery when they designed it to remove any moral
concerns.

The third rhetorical device is implicit. Gonzalez et al. refer to government
officials as “bureaucrats.” The title of their article is “Speeding Up Bureaucrats
by Greasing Them: An Experimental Study.” The authors explicitly assume
that “bureaucrats” engage in “opportunistic” behavior in which they seek to
maximize their self-interest. At no time does the article suggest that gov-
ernment officials ever do anything useful or anything in the public interest
(unless they are bribed!). The authors appear to view the perfidy of public
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officials as so universally understood that it does not require discussion or
proof.

The fourth rhetorical tactic is also implicit. The authors state that the bene-
fit of grease is reducing “excessive red tape.”7 The authors do not understand
the substantive importance of these critical third and fourth narrative devices.
Implicitly, they have assumed that bribery is beneficial, for they have created
an experiment in which it is certain that paying a bribe will increase the likeli-
hood and speed of approval. Only “excessive red tape” prevents such immedi-
ate approval. They implicitly assume that “bureaucrats” do not deny, or delay
processing, applications for meritorious reasons. In their view, as a matter of
course, the government should approve—immediately—any request made by
a businessman.

The assumption that government officials should approve any proposal a
businesswoman makes is a bizarre assumption. “Public choice” theory suggests
that business will be “rent seeking” and attempt to loot the nation. The authors
allude to this danger in a preliminary section of their paper.8

One of the two illustrative examples they give of the kind of real-world
conduct their experiment might model is that of a lobbyist seeking “tariff
protection.”9 The vast majority of economists view lobbying for “protective”
tariffs as a classic example of rent-seeking behavior that produces reduced com-
petition, higher domestic costs, inefficiency, and supranormal profits for those
with political power. The authors appear to assume that “grease” is “efficient”
if it produces “a positive monetary surplus.”10 A “positive monetary surplus”
exists, when, after bearing the cost of bribing the “bureaucrats,” the business-
man still makes a net profit from the prompt approval of the protective tariff.
That “surplus” is created, however, because the tariff decreased competition
and allowed the businessman to charge higher prices to consumers. Noncorrupt
legislators would improve efficiency were they to reject lobbyists’ requests for
“tariff protection.” The authors do not recognize that their example undercuts
their “efficient grease” hypothesis.

Their game design is a “one-time” transaction. As soon as one allows for
repeated transactions, their logic (which assumes that the actors will act in an
“opportunistic” fashion) requires that rational (immoral) “bureaucrats” would
increase red tape in order to extort larger bribes. Thus, grease would appear
efficient in any individual regulatory filing but would produce systemic ineffi-
ciency. Again, the authors’ preliminary discussion shows that they were aware
of this dynamic, but they still chose an experimental design that excluded the
dynamic.11 Similarly, economics predicts that it is the most inefficient firms
and industries—ones that should close—that will have the greatest incentive to
bribe officials to secure “protective” tariffs. The authors ignore this selective
nature of corruption.

These analytical and game-design defects lead to the authors’ inevitable
finding that bribes are efficient and to badly flawed policy advice.

[O]ur data show that the likelihood of immediate acceptance is positively correlated
with greasing. [T]his implies that grease money may help public administrations and
private firms to reduce the effective burden and delay they face. On the other hand, it
suggests that greasing (above all in its illegal form of bribery) can be reduced or even
prevented by reducing discretion in internal organization.12
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The authors do not see any costs to “reducing discretion” because they im-
plicitly assume that government officials use discretion only to cause harm (in
order to extort larger bribes). But “judgment” is impossible without discretion,
and a system of government that forbids the exercise of judgment will impose
enormous costs on society.

Even some economists who generally see corruption as harmful show clear
evidence of how powerful a hold the narrative of corruption’s virtue has had on
the profession. For example, Kimberly Ann Elliott wrote:

Corruption may also be a second-best response when a bureaucrat is bribed to ignore
official duties that entail enforcement of regulations that are inefficient, duplicative,
or simply unnecessary. In this case there may also be a welfare gain. Edward Banfield
(1975, 595, 23n) offers the example of the New York City construction industry,
which at the time was governed by an 843-page building code that required as many
as 130 permits from a variety of city departments for large projects. Banfield cites
a city commission study that found that most builders typically applied for only the
most important permits, often bribed officials to get those permits quickly, and then
paid off the police or inspectors to avoid harassment for not having the others. The
commission concluded that none of the bribes they investigated “. . . resulted from the
builder’s effort to get around the requirements of the building code. What was being
bought and sold, an official said, was time.13

The builders in this narrative are ideal. They provide a public service by taking
the risk of being prosecuted for bribery (a felony). Their willingness to bribe
allows them to avoid stupid permit requirements that would cost consumers
without adding to safety. Though they have an economic incentive to cut costs
and increase profits even further by bribing the inspectors to allow them to
compromise safety, they universally refuse to do so. TheNewYorkCity builders
meet the Goldilocks standard of morality—they are just corrupt enough to
produce the optimal response to (stupid) regulation.

But notice the rhetoric within the narrative. An inspector or police officer that
would cite the builders’ failure to secure a permit as a violation is described as
engaging in “harassment.” This is obviously the most negative phrase possible
for the act of upholding the law and doing one’s duty as an inspector. How
many bribes had the commission “investigated”? What facts were available to
the commission that could support a claim that none of the builders wished to
avoid any requirement of an 843-page building code? How did they discern
the subjective intent of the builders? Who was the “official” that provided
the punchy one-liner that the only thing being sold was “time”? Did he have
an incentive to minimize the harm? Isn’t this story too good to be true? Is
it really conceivable, in a situation in which corruption was endemic, that no
builder sought to avoid a single building code requirement? In other nationswith
grotesque permit requirements noncompliance through bribery or evasion is the
norm.14 Why is New York City’s corruption so different than Peru’s corruption?

But the story becomes magical when one takes into account the fact that
organized crime was a major force in the industry at the time of commission
that Banfield cites. Even today:

Extortion, bid rigging, bribery and other illegal practices are pervasive in the con-
struction industry and add to the cost of new construction. These illegal practices
often take place because organized crime has infiltrated labor unions and construction
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companies. Efforts by federal, state and local law enforcement agencies to investi-
gate and prosecute corruption in the industry have made progress, but much more
needs to be done to ameliorate the problem and safeguard the gains that have been
made.15

Banfield’s portrait ofmobbuilders andmobunions as ideal citizens is idiosyn-
cratic, to say the least. New York City’s building code has the most stringent
construction worker protection rules of any jurisdiction. Not surprisingly, these
rules have generated corrupt efforts to evade the safety rules. Salama, Schill,
and Springer updated the 1989 study of the City’s construction industry and
concluded that while prosecutors had made some progress against mob influ-
ence, corruption remained endemic. They also found that it was very difficult
to get members of the industry to speak candidly and that bribery was used
not simply to expedite approvals but to cause inspectors to “overlook problems
at job sites.”16 Both of these findings suggest that the unknown official that
Banfield relied on to assert that corruption raised no safety concerns had no
basis for his claim.

The New York City building code remains awful. It remains awful largely
because its provisions provide incentives to bribe public officials and benefit
some labor unions. These officials and unions have prevented efforts to reform
the code for decades. Labor opposition is delaying the ongoing serious effort
to adopt the model building code.

The examples I have discussed illustrate how defenders of corruption rely
on narrative to support their claims because the empirical evidence and case
studies have falsified their predictions that corruption increases efficiency. Their
narrative, in turn, relies on the following three rhetorical techniques: (1) The de-
fenders exclude morality from consideration and typically employ euphemisms
for corruption. (2) Theyminimize the importance of corruption by studying only
examples of (purportedly) foolish requirements being avoided or expedited. (3)
They portray the government as inept (creating foolish rules) and rapacious
(honest New York City inspectors that enforce rules are engaged in “harass-
ment”); and they portray the private-sector actors as entrepreneurs forced to
use bribes to prevent financial ruin. In their view, the government does not act
properly, it does not reject applications for good reasons, and it does not have
any useful role in protecting safety.

Once the rhetoric is considered it becomes clear that the defense of corruption
continues, despite the overwhelming evidence that corruption is harmful, for
ideological reasons. The greatest intellectual threat to deeply conservative and
libertarian scholars is idea that the government could be largely a force for
good. The ultimate insult to government is the claim that a corrupt government is
superior to an honest government. If a corrupt government were less bad than an
honest government, then government would in truth always be the problem and
never the solution. Conservative and libertarian economists conceive of bribery
as a means of expediting government approval of routine licenses that should
always be approved—because the licensure requirement never should have been
imposed. If they were to admit that government approval should be required
for some activities and that the “bureaucrats” might improve public safety by
denying unmerited applications, theywould be admitting that government could
be the solution to some problems.
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The claim that corrupt governments are superior rests on a logical contradic-
tion. The claim rests on the assumption that “bureaucrats” act opportunistically
for self-benefit—not in the public interest. If that assumption is true, however,
then private-sector actors must do the same. The rational strategy, if one ignores
morality, then becomes “crony capitalism” in which bribery is used to convince
bureaucrats to award private parties lucrative opportunities through grants of
state monopolies, e.g., the exclusive right to import a product. Conservative
economists assert that such “rent-seeking” behavior causes severe inefficiency.

Worse, there is no reason to assume that corruption will cause only financial
injury.Businessmen and criminalswilling to harmothers have a strong incentive
to bribe “bureaucrats” to prevent them from protecting public safety. There is no
basis in economic theory, or human experience, for assuming that they would
not bribe these bureaucrats when public safety was at risk. The next section
shows that businessmen and terrorists have been willing to employ bribery
(and public officials have been willing to accept those bribes) even where it is
predictable that private action and governmental inaction will combine to cause
the death of large numbers of people.

Corruption Kills: Half Forgotten American History

Private rapacity and the bribery of public officials have combined to cause some
of America’s worst tragedies. On June 15, 1904, over 1,000 people died in a fire
on the ferry General Slocum in the waters off New York City. Few Americans
could swim in this era. The crewmade only feeble efforts to put out the fire. They
had no training in fire suppression and the fire hoses burst because they had been
allowed to rot. The lifeboats could not be lowered because they were improperly
rigged. The cork in the life vests had turned to dust. The deficiencies were so
widespread and obvious that the company must have bribed the inspector who
inspected the boat only a month before the fire.17 However, only the captain
was found guilty.

The other case caused far fewer deaths but is far more famous and proved
an impetus for many progressive movements. The March 25, 1911, fire at the
Triangle Shirtwaist building killed 146 people. Triangle’s factory was over-
crowded and vulnerable to fire. It had previously made insurance claims for
six fires. Instead of increasing safety precautions, however, management re-
sponded to trivial theft of cloth by some workers by illegally locking all but
one door. Workers had to line up single file when they left so that they could
be searched for pilferage. The fire escapes did not reach the ground and, in any
event, collapsed during the fire when the workers tried to use them. Again, the
public believed that the violations were so recurrent and obvious that the in-
spectors must have been bribed to ignore them. The fire trapped large numbers
of workers on the ninth floor. Many of them jumped to their deaths.18

Fortunately, as corruption declined in America these direct, mass losses of
life due to corruption ended. The next section, however, demonstrates that
corruption continues to kill people by the thousands in other nations, that it
continues to kill some Americans, and that it is one of the greatest threats to the
lives of citizens of many lands in an era when terrorists may employ weapons
of mass destruction.
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Corruption Kills Thousands in China’s Mines

China’s rapid economic growth has caused a surge in the demand for energy.
China has experienced electrical shortages when some of its generators could
not get enough coal to burn to produce steam. China has abundant coal supplies,
but many of them are deep underground.

Even a well-run coal mine is an inherently dangerous work site. Coal mines
are vulnerable to explosion (from methane and coal dust), collapse, and flood-
ing. Each of these events can occur quickly and kill hundreds. Mines are often
deep and rescuing trapped miners is difficult, dangerous, and often takes days.
Miners also risk asphyxiation and confront the danger of developing “black
lung” and work daily in an environment in which explosives, high speed drills,
picks, shuttle trains, and falling rocks pose recurrent dangers. There are proven
techniques and precautions that can prevent the vast majority of deaths and se-
rious injuries. However, mines operators have to make an intense commitment
to safety to avoid killing workers.

For example, in the United States, improved safety research, enhanced safety
regulation, and reduced corruption have led to precipitous reductions in coal-
mining deaths. A Chinese professor of mining made this point in an October
23, 2004, interview with the People’s Daily:

WangDeming:Themainwork-safety indexes are accident and fatality rates permillion
tons. China has a poor safety record among coal-producing countries: in fact, we can
say it has the poorest safety record. Last year, China produced 1.7 billion tons of
coal. With 6,434 miners dead in accidents, the fatality rate per million tons was nearly
4. Look at the US, a big coal producer. Its output is 1 billion tons per year, but its
death toll is only 50 miners, putting the rate per million tons at 0.04. The death rates
per million tons in Russia and South Africa were 0.34 and 0.13. The fatality rate in
developed countries averages 0.4. Although mine safety has improved since 2002, we
have still a long way to go.19

China’s safety record is actually worse than these statistics show because,
as the same article admits, many deaths are not reported to the government
because most of the deaths occur at illegal mines. While the fact that China
is a developing nation means that more miners are likely to die, even absent
corruption, the bulk of the disparity is due to the corruption that allows these
illegal mines to remain open and operate in a wholly unsafe manner. Moreover,
the key issue is not cost—safer mines are cheaper and more profitable. Killing
andmaimingworkers is a poorway to run amine.Honest government regulation
and mine operations would be more efficient as well as more humane. As
Professor Wang explained:

Wang: This is a longstanding problem resulting from operators’ mistaken thinking.
Safety equipment requires a very large lump-sum investment. Many operators of
small mines trust to luck and are loathe to spend money on safety equipment. In a
highly dangerous industry like coalmining, the ratio of safety equipment investment to
benefit should be 1:7. When an accident happens, the cost of dealing with the resultant
problems is usually 1.5 times that of investment in safety, and that calculation does
not include losses caused by the halt in production.20

He went on to explain that the best mines in China had fatality rates compa-
rable to those in the United States. Those mines are state-owned and relatively
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high technology operations with a serious safety culture. Safer mines are also
less polluting, and pollution released by illegal mines also kills non-miners.

The most acute problem is that there are thousands of illegal Chinese coal
mine operators “trust[ing] to luck.” But trusting to luck in deep coal mining
as a long-term strategy is equivalent to trying to draw to an inside straight.
The strength and the perversity of the corruption in China is so great that the
problems continue even though (1) the grotesquely unsafe manner in which
illegal mines typically operate reduces efficiency, (2) the unnecessary deaths of
thousands of Chinese miners is deeply embarrassing to the Party, (3) the illegal
mines produce recurrent scandals by compounding the deaths through cover-
ups and hiding or refusing to recover corpses—often with the active connivance
of corrupt Party members,—a that have produced anti-Party demonstrations,
and (4) the Party has made repeated promises to stamp out the corruption and
illegal mines. The Chinese web site that reported the interview with Professor
Wang about the October 2005 mine disasters has a link to an earlier article
reassuring readers that earlier mine explosions in China that caused hundreds
of deaths were not falling on deaf ears and promising that all small mines would
be closed by June 2005.

Corruption also adds to the death toll in Chinese mines because the owners of
illegal mines recognize that they are likely to get in trouble when a disaster oc-
curs. In some cases they have fled from the site—leaving no one to guide rescue
operations.21 In addition to fearing arrest after a disaster, the owners of illegal
mines are liable for death benefits. Both of these concerns may have prompted
an illegal mine in Xinhua secretly to ship corpses to other areas, including In-
ner Mongolia, and report that 19 miners had died. The actual death toll was
36.22 Firms that are able to operate unlawfully through bribery have perverse
incentives prior to disaster, but disasters greatly intensify those incentives.

Corruption Kills Thousands of Turks: The Building as
Weapon

The mantra of those that who study earthquakes is that earthquakes don’t kill
people, buildings do. Much of Turkey is subject to severe seismic risk. A series
of major quakes have occurred in recent decades—and they are moving along
a major fault line toward Istanbul, Turkey’s largest city. Turkey’s government
has long recognized the problem and adopted building codes, patterned on
California’s codes, to reduce the risk of building collapse. Buildings that comply
with Turkey’s codes should not have collapsed in its recent earthquakes. Indeed,
compliant buildings near the epicenter of the 1999 earthquake often suffered
minimal damage.23 Unfortunately, far too many newly constructed buildings
collapsed, killing more than 10,000 Turks.

After the 1999 quake, it became apparent that bribery and blatant noncom-
pliance with the existing building codes proved to be the norm in Turkey. The
residents of one resort city sought to lynch the builder after 7 of the 16 buildings
he constructed collapsed. The builder had boasted before the disaster that he
saved money by substituting cheap building materials. Interior Minister Sad-
detin Tantan declared, “The contractors who built those buildings and those
who issued permits committed murder” (ibid.). However, the Turkish govern-
ment had long been put on notice by engineers and seismologists—and by
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experience—that corruption was endemic and led to widespread noncompli-
ance with the building codes. It also knew that earthquakes were likely to occur
and that the many illegally constructed buildings would not survive even a
moderate earthquake. The failure of the government to launch a major initiative
against corruption prior to 1989 suggests that higher-level corruption of senior
officials may also have occurred.

Even if the government had been unwilling to uproot corruption in the con-
struction industry and among government inspectors it could have made a major
effort to alert Turks to the danger of noncompliant buildings and could have
informed buyers which construction firms were honest. Turkey has a number
of superb construction firms.24 Instead, with the exception of adopting (but not
enforcing) good seismic codes, the general response of Turkish leaders to the
repeated, unnecessary loss of thousands of lives has been fatalism. Earthquakes
are natural disasters—but buildings are not. They are planned and constructed
by people, and if this is done well they will protect rather than kill residents
even in severe earthquakes.25

This problem is not limited to Turkey. Investigations into building construc-
tion practices after Mexico City’s 1985 earthquake showed that many buildings
that collapsed did not comply with the building codes. The contractors bribed
the inspectors to obtain permits despite cost-saving construction practices that
made it likely that the buildings would collapse in a moderately severe earth-
quake. Mexico City is known to face serious seismic risk because it is near
fault lines likely to produce powerful quakes and because it is built on a dried
lakebed. The government owned many of the buildings that collapsed. (Many
seismologists, while acknowledging the corruption, believed that the severity
and length of the earthquake were so great that even had the government build-
ings complied with building codes many might have collapsed.26)

Most Mexicans, however, took a far harsher view of the corruption and the
pathetic government response to the disaster. Many political scientists view
1985 as the year in which the PRI, which had completely dominated Mexican
government for decades, lost its legitimacy. One aspect of the disaster harkened
back to the Triangle fire. Among the buildings that were badly damaged were
sweatshops employing female seamstresses. The owners are believed to have
promptly bribed the police to bring in heavy equipment—to save their machin-
ery—while ignoring the injured employees trapped in the building. A union
activist’s column describes the event from labor’s perspective:

In Mexico’s capital, many of the buildings that crumbled were found to be substandard
constructions where money saved on cheap materials and feeble foundations had gone
straight into the pockets of corrupt politicians.

Survivors told horror stories of being locked in overcrowded rooms with no escape
routes, no direction, and no hope as the buildings fell. Their indignation turned to rage
when, left jobless, their bosses refused to pay wages due and severance pay. Then
their rage turned into a union.27

Construction/corruptionproblemswere documentedby in the report of a team
of international seismic experts investigating the 2001 Gujarat earthquake.28 In-
dia was a poorer nation than Turkey in 2001 and its building codes’ seismic
provisions, though modern and professional in content, were advisory. Properly
engineered buildings did not collapse even when they were close to the epicen-
ter, while poorly engineered, recently constructed buildings located far from the
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epicenter (230 km) often collapsed.29 Evidence of poor design and construction
was pervasive in collapsed buildings of recent construction. Engineers did not
serve as an effective barrier because there were no professional engineer soci-
eties in India. Bribery was less of a factor in Gujarat than in Turkey because
the seismic code provisions were voluntary and because builders conducted
most “inspections” in India! Of course, those factors may simply mean that
the corruption is more fundamental, pervasive, and high-level in India than in
Turkey. The builders have influenced elected Indian officials to avoid meaning-
ful building regulation. In India, such inducements frequently involve bribery.
Again, the result is widespread death and maiming and economic inefficiency.
The international study team investigating the Gujarat quake summarized its
findings in harsh terms:

The current state of the engineering profession and construction industry in India
is appalling. Major reforms must be implemented if another catastrophe is to be
avoided.30

The team also found a more complex contribution of corruption to the loss
of life.

While adequate drawings were made for legal sanction from the municipality, the
actual construction was left to the contractor who may or may not follow these draw-
ings. After execution, the municipality was only responsible for checking certain
building byelaws regarding ground coverage, floor area ratio and height regulations.
They were not responsible for ensuring the technical details have been followed as
per the drawings. This has led to poor structural design and in some cases the use of
poor building material due to corruption, black marketeering and simple economic
considerations on the part of the
client/builder. In addition, there appeared to be considerable ignorance of earthquake
risk in the area.31

It appears that fraud was the norm for large numbers of builders. They filed
phony building plans rather than bribe the officials.

The tragic aspect of these deaths is that earthquake safety is a field in which
the professionals have often done an exceptional job. Civil engineers and seis-
mologists have sought towarn us of the danger of collapsing buildings, designed
cost-effective means to keep us safe, and created effective codes and initiatives
to implement those designs. They have organized and lobbied and educated
and been proactive. Their efforts have saved many lives—but corruption has
turned what should have been a brilliant success into a marginal gain. Engi-
neers, scientists, the United Nations, Transparency International, and others
have cooperated to create over a half dozen groups devoted to stopping build-
ings from killing and maiming people. The architect James Lewis summarized
the situation:

In the past 15 years, there have been more than 400 recorded earthquakes in 75
countries, rendering almost 9 million people homeless, injuring 584,000, and causing
156,000 deaths. These deaths were the result of buildings that folded in on themselves
because concrete was diluted, steel bars were excised, or otherwise substandard build-
ing practices were employed. It is difficult to evaluate the extent to which corruption
might have played a role. However, the accompanying examples from Italy andTurkey
illustrate that the marriage of corrupt contractors and corrupt building inspectors and
other public officials resulted in ignored building codes, lax enforcement and the



450 William K. Black

absence of on-site inspection, which is deadly when it occurs in earthquake-prone
areas.32

As this section was being completed a new scandal broke in Japan, a first-
world nation. The architect Hidetsugu Aneha, who specialized in calculating
safety requirements to prevent seismic risk, admitted that he had deliberately
grossly underestimated the amount of reinforcing elements required in order
to save construction firms costs. He claimed that the construction companies
pressured him to do so (they deny the claim). Preliminary estimates are that the
buildings were designed in a manner that makes them susceptible to collapse
in a moderate earthquake. The buildings are being abandoned and may have
to be destroyed. Aneha did work for a number of Japanese construction firms,
including two of its most prestigious. There is no evidence at this point that
any public officials were bribed to approve Aneha’s designs or to approve
construction of inadequate support elements. Aneha’s confession and charges
have caused a large scandal in Japan.33

The key fact known at this point is that a professional employed as a seismic
specialist was willing to engage in fraud while designing dozens of unsafe
buildings in one of the seismically most active areas of the world. He did so
for financial gain, knowing that he was putting thousands of Japanese lives
at risk. The Japanese assumed that such behavior was unthinkable. As with
conservative U.S. scholars, they assumed that no one wearing a white-collar
would be willing to put public safety at risk for purposes of self-gain.

This refusal to see the non-financial risks to the public caused by white-
collar crime is particularly strange in the context of the Japanese construction
industry. Corruption is endemic in that industry. The primary example is the
dango—the Japanese bid rigging conspiracies that determine the winner of
public construction contracts. Corruption is essential to these cartels because
the government officials must leak the secret maximum acceptable bid (“reserve
price”) to the dango so that the winning bid can come in at the maximum price.
This aspect of the dango is made possible by the legal, but corrupt, practice of
amakudari (“descent from heaven”) and kickbacks to the LDP “construction
tribes.”34 Senior government officials are given lucrative sinecures in private or
quasi-private non-governmental organizations (QUANGOs) when they retire
(at a relatively young age). An official who did not cooperate with the dango
by leaking the reserve price would not be given a sinecure and would find his
career stunted.

Chechen Terrorists Exploit Russian Corruption

Chechens have found that Russian corruption is endemic and that small bribes
permit terrorists to penetrate even supposedly secure areas far outsideChechnya.
On August 24, 2004, two Chechen women carried bombs on board separate
Russian planes at a Moscow airport. They had no reservations and at least one
was late for the flight she wished to board. Russia’s pervasive corruption has
spawned expert agents who can be hired cheaply to bribe officials. The women
used such an agent to purchase tickets and entrée to the airplanes they wished to´
destroy. The agent, in turn, bribed an airport official for 1,000 rubles (about $35)
to hold the flight and allow his client onto the plane.35 The bombers destroyed
both planes in midair—killing 90 people.
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Corruption is widespread in Russia36: The police forces are notoriously
corrupt,37 and the military is particularly susceptible to bribes because most
of its members serve involuntarily and are poorly paid, poorly housed, poorly
led, and badly abused by their officers. The Economist reports that

The defence minister was recently obliged to issue a special order designed to stop
officers hiring troops out as day labourers, and using them to build dachas.38

Chechen terrorists employed bribes to allow them to travel hundreds of kilo-
meters outside of Chechnya to commit attacks. The Economist article went on
to explain:

But Russian corruption doesn’t just make life inconvenient, or hold back the economy:
it kills people. . . .After the Beslan attack [in September 2004], reporters in Moscow
proved it was possible to obtain official documents while using a photograph of Aslan
Maskhadov, the Chechen leader who was later killed. The Beslan hostage-takers are
thought to have bribed their way across internal borders. And how did over a hundred
militants gather and arm themselves before launching the city-wide battle that struck
Nalchick, not far from Beslan, last week?39

TheBeslan atrocity killed hundreds of civilians, primarily schoolchildren and
teachers. The first Chechen act of mass terrorism outside Chechnya occurred
in 1996.

Shamil Basayev, the Chechen guerilla leader, led an assault force that took over a
hospital with more than 1,000 people in the southern city of Budennovsk. The attack
ended with more than 100 civilian deaths. Basayev later told an interviewer that he
had gotten past police road stops with $10,000 in bribes and had intended to go all
the way to Moscow but stopped in Budennovsk because he ran out of money.40

Another spectacular terror attack outside Chechnya occurred when—

gunmen paid off police in 2002 as they transported a virtual armory of assault rifles,
hand grenades and explosives all the way from the south to Moscow, where they
seized a theater filled with patrons. The subsequent standoff left 129 hostages dead.41

Corruption is essential to the Chechen terrorists’ strategy of killing large
numbers of non-Chechen civilians. The widespread and recurrent willingness
of large elements of the many different Russian security agencies to be bribed—
evenwhen the bribes lead to enormous loss of civilian life—is the ultimate proof
of the stranglehold that corruption has taken on Russia’s soul. Russian soldiers,
who once gave their lives by the millions to protect the Rodina, now sell it out
to enemies they despise. And they sell themselves cheaply.

This is obviously disastrous for Russia, but it may also be disastrous for the
world. Chechen terrorists train non-Chechen terrorists who then export their
skills. Russia had more weapons of mass destruction than any other nation.
Russia’s endemic corruption threatens to make it the supplier of choice to
terroristswhomay either bribe officials to purchase theweapons or exploit weak
security by stealing them. Corruption is likely to be key also to the transport of
such weapons to countries like the United States. A small bribe in many nations
can lead to a crate’s being added to a container bound for a U.S. port.

The final section demonstrates that U.S. corruption continues to kill Ameri-
can citizens. The particular form of corruption it addresses—providing drivers
licenses to unqualified drivers—is one that poses a realistic risk of facilitating
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the entry of terrorists into the United States, their movement within the nation,
and their ability to perpetrate either a large conventional truck bomb attack or
an attack with weapons of mass destruction.

Illinois: Safe Truck Drivers Don’t Need To Bribe To Get a
License

Illinois is one of several states that have recently suffered corruption scandals
in which would-be truckers bribe state officials in order to receive commercial
truck licenses. These bribes kill people because the primary reason to bribe
an official in order to receive a trucker’s license is that one is not a safe truck
driver.

The Illinois scandal became known because the official in charge of the
driver’s license system during the period when thousands of truckers secured
licenses through bribery, Illinois secretary of state George Ryan, was elected
Governor. Ryan has been indicted and charged with creating the corrupt system
that led to the widespread bribery. The indictment charged that the proceeds of
bribery and other forms of corruption were used to help fund his election.

Further, some of the truck drivers who obtained their licenses through bribery
were at fault in fatal accidents. One accident in Wisconsin killed six Illinois
children. The truck driver had been involved in four accidents in the two years
prior to the fatal episode.42 To compound the scandal, the inspector general
for the secretary of state’s office—the individual who is supposed to root out
corruption— pleaded guilty to obstructing the internal investigation into the
allegations of bribery and lying to the FBI.43 Of 510 truckers retested because
they were suspected of having bribed the examiners, only 171 passed their
retests.44 The Chicago Sun-Times captioned its story on the scandal with the
phrase U.S. Attorney Patrick Fitzgerald had used: “The State of Illinois was for
sale.”45

A broad criminal scheme also existed in New Jersey in which “brokers”
competed with each other to provide drivers licenses for fees (of over $1,000).46

The brokers had corrupt state officials on their payroll and created a recognition
code, which changed on a daily basis, to enable the employees to identify the
individual who had hired the brokers. The documents were sold primarily to
individuals who could not legally obtain such a license. This primarily meant
illegal immigrants, who wished to work peacefully in the United States, but
it could also include terrorists. Georgia, Florida, Ohio, and Pennsylvania all
had major bribery scandals contemporaneous with the Illinois and New Jersey
scandals regarding the improper issuance of hundreds of commercial truck
driver’s licenses.47

I will close by returning to the power of narrative. Many Illinois state officials
have now plead guilty to corruption charges arising from the bribery scandal. It
is indisputable that there was pervasive corruption that led to hundreds of unsafe
truck drivers’ being granted licenses. It was morally certain that this corrupt
scheme would kill people. But former Governor Ryan, like other former senior
officials indicted for their roles in the corruption scandal, are not being charged
with homicide. Indeed, his attorneys are fighting to prevent the introduction of
evidence about the fiery deaths of the six children described earlier. That is,
of course, consistent with their ethical obligation to provide zealous advocacy
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on behalf of their client. What is incomprehensible is the pre-sentencing report
for one of Ryan’s aides convicted of corruption. The report urged, under the
then controlling U.S. sentencing guidelines, that the sentence not be enhanced
because the link between the defendant’s conduct and the risk of serious bodily
injury was “too tenuous.”48

Results like this can only occur because we as a society are so loath to believe
that white-collar criminals would be willing to take a bribe in exchange for an
act that places the public at risk of death. We need to reinforce the notion
that there is nothing “tenuous” about the link between corruption and death.
It is predictable that one will lead to the other wherever a government official
is performing a health, safety, or security function. Millions of government
employees perform these functions. Corruption kills.
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2
On the Comparative Study
of Corruption*

Franklin E. Zimring and David T. Johnson

This essay has two ambitions. The first is to show that a transnational com-
parative perspective can be of value in identifying topics worth studying in
criminology and criminal law as well as an important method of conducting
such studies. The second aim is to use the comparative perspective and method
to explore the topic of corruption, a pervasively important and distinctive be-
havioral phenomenon that is of critical importance in both developing and
developed nations. A comparative perspective on corruption provides insight
about the role of this peculiar form of crime in various cultures and stages of
development (p. 809). Moreover, we also believe that a focus on corruption as
a special category of crime helps to explain the passions and politics that have
been involved in discourse on white-collar crime.

We begin our tour with a plea for the increasing value of comparative study
as a tool for criminological agenda setting and research. A brief second section
defines corruption as a special subcategory of criminal behavior defined as
the unlawful use of power. A third section then speculates on the relationship
between corruption and features of social and governmental organization. A
final section applies this comparative perspective to some long-standing issues
in criminological discourse. We show that the same mix of condemnation and
imprecision that has frustrated efforts to define white-collar crime produces
ambiguity in the definition of corruption. We also suggest that the core focus of
our criminology of corruption—the use of power as an instrument of crime—
also helps to explain why white-collar crime has evoked concern, particularly
among criminologists on the left. The unifying substantive theme in this analysis
is the view of corruption as the criminal misuse of power.

Comparative Criminology: Necessity and Promise

In the early years of the 21st century, there are two important respects in which
citizens of most regions are living on a smaller planet than a generation ago. In
the first place, the impact of problems in one place on conditions in other places
is more pronounced and faster in the current era than ever before. Whether
the particular event is a bond default in Moscow, avian flu virus in China,
political repression inBurma, or unemployment and lowbirthrates inFrance, the
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swift impact of many events far from their origins has become a commonplace
observation of those who study globalization in culture, politics, public health,
and economics.

The second important aspect of globalization is the more rapid dispersal of
promising innovations in both the private and public sectors of institutional ac-
tivity. With frequent travel and multinational business entities, both the lapsed
time before innovations get transferred and the chances of transfer have in-
creased to an extraordinary degree. So if the first impact of globalization is the
larger susceptibility to problems, the second impact may be the faster transmis-
sion of solutions to problems. There is no indication in the current shrinkage of
the globe that the homogenization of commerce and the speed of communica-
tion will soon end major differences in society and government, but a pervasive
environment of mutual influence is a broad and important part of current events
in most fields.

Criminology is no exception. International exchanges and organizations are
proliferating in the developed world, including a new European association
and international collaborations of scholars and organizations. Multinational
research projects have included written surveys with common questions and
estimation techniques that were published in the mid-1990s for a variety of
developed nations,1 followed by an attempt to measure victimization by survey
in less developed nations. These findings have already been integrated into
some discussions of transnational risks of crime and violence.2 There have also
been more limited international comparisons of criminal case processing and
case outcomes.3 Such efforts are in their pre-history, with much more work and
greater sophistication to be anticipated in a relatively short time.

Two comments on the promise of comparative criminology here deserve em-
phasis. First, the value of comparative work is not simply to document differ-
ences and similarities among counties and systems for the comparative perspec-
tive is also a valuable tool for analyzing the distinctive character of one’s own
domestic practice and policy. The special nature of life-threatening violence
in the United States, for example, is nowhere more apparent than when cross-
national comparisons demonstrate that broadly similar rates of non-violent and
even non-lethal violent crime contrast starkly with rates of lethal violence that
differ markedly between nations.4 So the value of comparison is much greater
than its utility for describing observed variations between states and societies.
It is an essential device for understanding what is distinctive (and problematic)
about domestic arrangements.5

The second point about the promise of a comparative perspective is that
the incentives to conduct comparisons are not evenly distributed throughout
developed nations. Those who live in small countries are more easily convinced
of the necessity of comparative work than those who live in big countries, if
only because national variation is amuchmore visible element in Switzerland or
Australia than in theUnitedStates.6 Yet the value of comparisons in illuminating
domestic problems is just as important for big countries as for small ones. If
this is right, then it may be a special necessity to promote and illustrate the
domestic values of comparative methods in the United States. The less natural
a comparative perspective seems in the study of social behavior, the greater the
chances that errors are made and opportunities for understanding are missed
because of its absence. Similarly, the more students of a system assume its own
uniqueness, the easier it will be to avoid evidence of non-uniqueness and the
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harder it will be to identify differences that are dysfunctional and problematic.
The assumption of uniqueness thus frequently defeats opportunities to study
how American behavior and institutions are exceptional.7

This essay explores the value of a comparative perspective in thinking about
corruption as a distinct and widely present type of behavior that is criminal
in a wide variety of complex societies. We first define that term and illustrate
the distinctiveness of the category of behavior and the importance of the phe-
nomenon as an impediment to economic development and social justice. We
then apply the perspective obtained from a comparative approach to an analysis
of white-collar crime as the criminal misuse of social or economic power.

Defining Corruption

Rather than constructing a definition of the crime of corruption in isolation, we
wish to seek a definition of this particular offense in the context of the other
types of methods of obtaining property that are usually considered criminal. By
situating a definition of corruption in this larger tapestry, we hope to keep the
distinctions between types of crime clear and to maintain consistent criteria for
what makes violations of the interests of persons or institutions criminal.

There are, in criminal law, at least four methods of wrongfully obtaining
control over the property or personal interests of others. One recurrent threat
is the thief or burglar who takes by stealth, removing property when owners
and custodians are not looking. A second method of victimization is to obtain
property or compliance by use or threat of unauthorized personal force. “Your
moneyor your life” is the choice the robber seeks to imposeonhis victimwithout
any legal authority to use force.A third class of criminalmethod involves the use
of fraud or falsity to induce victims to part with things of value because they
believe facts the offender has misrepresented. Frauds and confidence games
are as old as recorded history but as up-to-date as the hundreds of millions
of e-mails sent out by persons purporting to have access to Nigerian bank
millions but who require the assistance of “honest citizens” to secure mutual
riches.

The fourth method of obtaining control over the property or person of another
is the use of social or institutional power. When power granted to persons for
restricted purposes is used instead for unauthorized personal aims, unlawful
and socially wasteful exchanges take place: The government official charged
with selecting the most qualified firm to provide trash collection to the city
instead chooses the firm that offers him the most money in a personal bribe or
as a “contribution” to a non-governmental organization; the schoolteacher with
the power to assign grades on a merit basis to student work instead trades high
grades for cash or personal favors from students or their families; the company
official with the power to sell property for the benefit of the firm gives a major
price concession to a buyer in exchange for a personal payment; the president
of a nation grants public licenses that are not supposed to be given away to his
friends and family rather than auctioning them off and making the proceeds
available for the common good. In all these cases the offender has power for
limited purposes and uses the power in prohibited ways.

While acts of corruption, which we define as the illegal use of power for
personal gain, are no less or more dishonest than crimes involving force or
stealth, the social structure of corruption and its distribution in society are
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different than crimes of personal force, fraud, or stealth. Anonymous acts of
force or secret taking are typically acts of personswho lack social or government
power. In contrast, corruption is, by definition, an act of a person who has either
the economic power to bribe another or the power to provide a favor for a bribe.
So corruption is a crime of the powerful, even though the power that triggers
corrupt acts may often be minor and of special purpose. Traffic cops, sixth-
grade teachers, and those who audit the tax records of small businesses are by
no means potentates, but they do hold special purpose authority that can be of
great importance.

Bribery and Corruption

What makes a bribe into a crime rather than a legitimate exchange of money
for value or a gift? The answer has been another source of uncertainty and
complexity in penal theory.8 We define a bribe as the payment for a corrupt
act, making the wrongfulness of the payment depend on the forbidden nature
of the consideration for the payment. As long as the favor provided should
not be exchanged for money, the act is corrupt, and the payment for it should
be considered a bribe. There may be in local law specific prohibitions against
selling discretionary power where the only unlawful use of the power is the
acceptance of money itself. This type of “per se” corruption rule might seem to
challenge the derivative nature of our definition, but we do not think the fact that
it is the offering of money that makes the use of power wrongful undermines the
utility of our definitional approach. Even here, it is the power holder’s deviation
from legal regulations constraining his acts which makes the transfer of money
or other favors in exchange for benefits into a forbidden act.

Two Definitional Issues

Once the distinguishing feature of corruption is seen as the abuse of power,
the next important question concerns the breadth of abuses of power to be
regarded as corrupt. One definition would restrict the concept’s scope to the
unlawful use of power for personal gain or other personal objectives, thus
limiting corruption to the venal and self-serving acts which are the archetypi-
cal illustrations of graft and bribery. In settings such as the break-in of Daniel
Ellsberg’s psychiatrist’s office during the Nixon years, when national secu-
rity powers were misused for a conception of governmental interest, or in the
Iran-Contra case, where illegal exchanges were made to advance the govern-
ment’s political interests without personal gain, a definition of corruption that
requires personal benefit would exclude such acts from being considered cor-
rupt, while a definition of corruption that spanned the unlawful use of power
for all purposes would clearly include such acts. The question—on the scope of
the abuses of power that should be called corrupt—is a difficult one. Our posi-
tion is that the element of personal gain should probably be required but would
include more in regard to the concept of personal gain than money or tangible
property.

A second question is easier to resolve: Should unintended abuses of power be
considered corrupt? A totally objective standard of when power is unauthorized
seems an unjust and therefore unnecessary element of the definition of criminal
corruption. Where honest mistakes can be made about the scope of authorized
power, such errors should not be regarded as criminal and therefore should not
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be considered corrupt.Mistakes of this sortmightwell produce civil liability, but
they are not properly blameworthy in the criminal law and therefore should not
be regarded as crimes. In our view thepropermens rea for corrupt abuse of power
should be theModel PenalCode’s notion of recklessness, and the criminological
category of corrupt behavior should also be restricted to purposely unlawful uses
of power.

The usefulness of our definition of corruption can best be explored by com-
paring it with its competitors. Although the last decade of the 20th century
witnessed more publications on corruption than any previous period, key con-
ceptual and definitional questions remain “largely ignored.”9 On the one hand,
corruption is such a deeply contested concept that a coherent theory of it “has
never been fully articulated.”10 On the other hand, “there is considerable over-
lap between various components of proposed definitions.”11 All analysts agree
that corruption involves a deviation from certain standards of behavior. The key
question, therefore, and the pivot around which conflict revolves, is what crite-
ria to use to establish those standards. There seem to be three main candidates:
law, public interest, and public opinion.12

The legal approach defines corruption in terms of the criteria established
by official statutes and judicial interpretation. Thus an act is corrupt if it is
prohibited by laws, and if it is not prohibited, it is not corrupt, even if it is
unethical or abusive.

The public interest approach focuses on the effects of an act rather than on its
legal status. In this view, if an act is harmful to the public interest, it is corrupt,
even if it is legal. Conversely, if an act benefits the public, it is not corrupt, even
if it violates the law.

Public opinion is the third source of criteria that has been used to define
standards of integrity. This approach posits that an act is corrupt if some public
defines it as such. Since public opinion may vary, analysts in this school must
attend to the differences between “black,” “gray,” and “white” corruption.13

Black corruption existswhen amajority of both elite andmass opinion condemn
it and want to see it punished. In contrast, gray corruption indicates that some
observers, usually elites, want to see the action punished, while others do not—
and the majority may be ambivalent. White corruption is corruption that is
tolerated by the majority of both elite and mass opinion; neither wants to see
the conduct punished.

Entering the contest to define corruption requires assessing the usefulness
of these competing definitions. Because variations in definition affect research
and law enforcement (not to mention democracy and development), we believe
that definitional questions should be decided based on criteria of utility. In our
view, law provides the most useful standard in terms of which corruption should
be defined.

The Need for a Legal Standard

Only a legal standard can provide a definition of corruption that qualifies both
analytically and morally as a crime and thus allows us to compare offenses of
corruptionwith those of stealth, fraud, or force.Reserving the label of corruption
only for acts which appear to the observer to have resulted in substantial social
harm is both too broad and too restrictive. If any failed economic policy is
harmful to the public, are all those policies that produce more harm than good
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to be judged, after the fact, as corrupt? Calling lawful acts corrupt when there is
no intent to do harm is senseless. Conversely, a harm-centered definition is also
too narrow because why should graft and self-dealing, which don’t produce any
obvious victims, be exempted from blameworthiness?

Necessary Versus Sufficient Conditions

Similarly, while a standard based on public opinion rather than legality provides
some notice of wrongfulness if public opinion is stable, it provides no social
protection in precisely those environments when illegal self-dealing is most
rampant because it is tolerated by local mores—even though the behavior is
unlawful.

There turns out to be no principled argument against making the unlawful use
of power into a necessary element of the concept of corruption. Thus no use of
power may be simultaneously authorized by law and called corrupt. In adhering
to this as an ironclad requirement, there is the loss only of “corrupt” as an
adjective of derision for condemning some forms of undesirable behavior.Given
the many other negative terms available in modern languages for denouncing
bad practices, this appears to us to be no great loss.

Still, should all unlawful uses of power be regarded as corruption? We have
already excluded accidental illegality from the scope of our concern. Should
there also be some de minimus exemption for acts that are not obviously harm-
ful? We think not because of the consequences that one faces if the sine qua
non requirement of corruption is either a violation of “public interest” or the
presence of critical “public opinion.” If the behavior was unlawful, why need
we prove that this led to bad results any more with bribery than with larceny by
stealth or deception?

Rather than making ill repute or bad outcome a requirement of the actus reas
of corruption, the lawcanprovide twoaffirmative defense-style exclusions to the
solely legal definition of corruption in addition to the defense described earlier:
the lack of intent to violate the law. The first would exclude from corruption
acts where the actor’s deviation from legal standard was objectively trivial. The
secondwouldprovide an exclusionwhen the illegal use of powerwas justifiedby
the greater harm avoided or the greater good achieved in a particular case. This
second exception would be narrow and rarely successful—as in the exclusion
from the category of corruption of illegal conduct by immigration officials to
avoid Nazi internment policies. It would not become a standing invitation for
political figures to justify broad programs of law violation.14

Because the opportunity to be involved in corruption is positively associated
with increased power, corruption is one category of crime where the strong will
prey on the weak and where the net effect of many acts of corruption may be
regressive rather than redistributive of income. In many, if not most, settings
where corruption flourishes, the offense pattern produces greater, rather than
lesser, concentrations of wealth among advantaged populations.

Victimless Crime?

Because corruption frequently involves an exchange where the immediate par-
ties to a transaction all gain from the unauthorized use of power, many corrupt
acts lack a self-defined victim willing to report the conduct to law enforcement
authorities. This fact distinguishes corruption from crimes such as larceny,
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burglary, or robbery, in which there often are angry victims. Further, since
it is only the unauthorized use of power or its benefits that are regarded as
wrongful, the criminal law of corruption is highly sensitive to legal and cultural
factors that distinguish authorized from unauthorized motives and effects of
discretionary choices by persons in authority. Though a particular state may
have a few cultural or legal rules which vary the normal boundaries between
illegal and lawful force or claim of right to property, questions of local law
and custom will far more frequently be important in dividing permitted from
prohibited uses of power in cases of alleged corruption. In short, local varia-
tions in law and culture will often be important in deciding whether conduct is
corrupt.

Local customs and mores may also fail to condemn some acts of corruption
because an obviously harmed individual victim is not present. Thus even when
local law makes the criminality of conduct clear, local morals may all but
excuse it.

Although the settings and practitioners of corruption will vary widely—from
petty officials to presidents and from trivial material advantage to treason—
there are also systematic differences between corruption and other forms of
crime. Practitioners of corruption have power or money, or both, and are thus
more likely to be of high or middle status than most of the burglars or robbers
identified in modern states. The combination of higher-status offenders and the
frequent lack of a direct victim to complain makes acts of corruption much
harder to detect and prosecute than crimes with complainants.

Varieties of Corruption

As we define it, the essential element of corruption is the abuse of power,
yet there are a wide variety of forms of corrupt behavior that ought to be
distinguished. One distinction relates to the types of power abused—public or
governmental power versus private power. The violation of public standards
usually threatens the government or the collective benefit of its public as the
interest diminished by corrupt acts. In contrast, private corruption involves the
abuse of power by those given power over private interests who advance their
own interests at the expense of the owner’s interests. Accepting a bribe to avoid
collecting a tax is an uncomplicated case of public corruption. An agent who
sells private property to a friend for less than the market price he could get is
corruption with a private victim.

A second important distinction is between predatory and cooperative offend-
ers, with the predatory offenders seeking to keep rather than share with those
they solicit all of the gains from an unauthorized transaction, either money or
favors, rather than trying to create a natural alliance with those who need the
benefits of the power they possess by creating a better outcome for them as well
as for the primary offender. The cooperative pattern produces a more stable
relationship that is harder to discover and stop. It is associated with social pop-
ularity and not infrequently with political power. The predatory pattern does not
produce stable long-term relationships, unless its victims and customers fear
the power holders. Moreover, the predatory pattern of corruption may often be
mixed with uses of force as well. Where there is such a mixture, the charges
exacted by the unauthorized users of power may exceed the costs of services in
non-corrupt settings.
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One final distinction in modes of corruption is between instrumental and
affective motivations for participation in corrupt uses of power. In instrumental
settings, one type of power is exchanged for other types, typically an exchange
of favors formoney.What the power holderwantswith themoney is not obvious
in the exchange. By contrast, in an affectivemisuse of power, the primarymotive
of the authority is often that the benefit be conferred on a family member, loved
one, or some other person whose gain is the primary motive of the power holder.
On someoccasions, powermaybemisused simply to assert the offender’s ability
to do so. While the misuse of power for affective purposes may be a violation
of social norms, loyalty to family or friends may itself be a socially approved
value, so a decision that must sacrifice either standards of probity in using power
or loyalty to friends or family can generate value conflicts.15

Some Comparative Perspectives

A Tale of Two Potentates

Joseph Mobuto, the late and unlamented president of a nation he chose to call
Zaire, and King Fahd Bin Abdul Aziz of Saudi Arabia were two of the richest
and most free spending figures in the last decades of the 20th century. Both were
notorious for throwing money at projects with no apparent social purpose in a
world full of hunger and poverty. King Fahd built a replica of the American
President’s White House in the hills outside Marbella on the Costa del Sol
in Spain. President Mobuto spread billions of dollars over European capitals
and Swiss banks, with personal zoos and palaces as prominent landmarks in
a country where starvation was not uncommon.16 From a modern Western
perspective the behavior of both these fin-de-siècle potentates was silly and`
immoral. But only one of the two was corrupt in the technical sense that we use
the word.

King Fahd was wasteful and stupid with regard to the several billions of
petro-dollars that came under the control of the royal family of Saudi Arabia.
But evidently, the money he wasted was, under Saudi law, wholly under the
control and personal dominance of the king. President-for-life Mobuto came to
be known as “the man who stole a country” because of his conversion of public
funds to private purposes: The extortion of bribes and the sale of publicly
owned assets for private advantage were violations of the law of the nation he
plundered. Mobuto was a criminal, while Fahd was merely a fool. In this sense
the definition of corruption that we favor depends on local substantive law.

In one sense the dependence on local principles might make the presence
or absence of a corruption label morally trivial. Would Mobuto have been any
less monstrous if a duly elected parliament had passed legislation declaring all
income from mineral rights to be his personal property? When it is a violation
of legal standards that transforms the use of power into a category of criminal
behavior, many varieties of despotic behavior are properly regarded as non-
criminal, because those who fully dominate the institutions of government may
be in the position to manipulate legal principles to avoid the label of corruption.
In the vast majority of potential corruption situations, however, no such power
to avoid legal conclusions will be present. Even in most cases where the central
government’s leadership is involved in plunder, the legal standards by which
the behavior can be classified as illegal have been left intact.
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To require that the use of power be unlawful as a matter of the law of the place
where the behavior occurs is to provide a neutral standard that can be used to
separate corrupt behavior from permissible discretionary acts. Relying instead
on non-local norms for judging the appropriateness of particular discretionary
acts is difficult to justify on a principled basis. Indeed, the best comparative
history of bribery defines the core concept as “an inducement improperly in-
fluencing the administration of a duty meant to be gratuitously exercised.”17

Although the author of this definition displays some generalizing impulses (as
when he asserts that bribery is everywhere shameful), as a conceptual matter,
the meanings of the key terms in the definition—inducement, improperly, duty,
and so on—cannot be discerned independently of the law and norms of a par-
ticular place. Thus even if bribery is everywhere shameful and secretive, what
counts as bribery is locally defined.

Complexity and Corruption

What are the conditions of social structure and social value which influence the
rate and the varieties of corrupt behavior in a particular place? The comparative
perspective might be a useful tool for addressing this kind of question, but care
must be taken to specify the salient sub-questions. There is, for example, an
important distinction between the conditions which increase the opportunities
for corrupt acts and social features which actually increase the rate of corrupt
behavior. A major influence on the number and variety of potential cases of
corruption is social and political complexity, with the number of opportuni-
ties for corrupt uses of power increasing as a function of the amount of power
distributed throughout a social and political system and the complexity of re-
straints placed on the exercise of power in that system. The more complex an
economic system, the greater the number of occasions when people will make
important decisions which affect the property and interests of others. There
are not only more different types of power in complex arrangements, there is
a much greater tendency for the exercise of power to be constrained by the
specialized roles of the people with access to it. When people put their sav-
ings under their mattresses, the primary custodians of the property are also
its owners. In a society with banks, there are bank tellers and vice presidents
with power over the money of others which is constrained by legal conditions.
The opportunity to abuse power arises with the combination of physical con-
trol and legally limited power. The greater the complexity in a system, the
larger the number of relationships of authorities with constrained power: toll
takers, bank tellers, customs inspectors, tax auditors, mayors, and head wait-
ers. In this sense, complexity in social and material relations is the mother of
corruption.

The King Fahd example reminds us, however, that it is not merely the amount
of property or power that determines the potential for corruption, it is also the
constraints on its use. An absolute monarch cannot, by our definition, be a
corrupt actor because there are no normative limits on his exercise of power. In
the sense in which we use the term, it is not true that “absolute power corrupts
absolutely.” Rather, “absolute power” removes the constraints on power that
make corruption possible when those constraints are not respected.

If opportunities for corruption expand with increases in complexity, do the
rates of corruption also expand with an increase in the number of opportunities
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for exercising unlawful power? We suspect that a survey of developed and non-
developed nations in the world at the turn of the 21st century would reveal little
evidence of a positive correlation between complexity and corruption. If any-
thing, poor and simple societies tend to be more corrupt than rich and complex
ones.18 In fact, when viewed from an external perspective, comparative judg-
ments about corruption that business rating groups publish suggest that visible
corruption is more often associated with more primitive levels of economic and
political development. Conversely, complexity is associated with lower levels
of corruption.19 Of course, there are many less open societies in which a limited
capacity for investigation and communication makes even rampant corruption
unmentioned in public media, but that is not why complexity does not breed
corruption because most closed societies are not economically advanced.

There are at least three reasons why the rate of corruption does not grow
as a function of the number of the opportunities for it to occur. First, many
of the same technical processes which encourage the growth of complexity
can be used to monitor the exercise of discretionary power and thus to control
corruption through direct observation and deterrence. Hence accountability can
also grow with complexity.

Second, increased complexity does not inevitably increase corruption be-
cause people learn social roles that impose an obligation of constraint. A culture
of conformity with social roles of limited power is one important aspect of so-
cialization in many complex modern societies. Being a responsible bank teller
is learned behavior, and those who are socialized into roles with limitations
on power will learn to respect and internalize the relevant rules of restraint.
The material rewards for observing rules or restraint can be substantial; so can
punishments for dereliction of duty. The incentives to conform are therefore
great. In some less developed societies, by contrast, less effort may have been
expended trying to socialize people to internalize a commitment to restraint in
the performance of their public roles, and fewer rewards are given those actors
who do try to act with integrity.

There is a third reasonwhyvisible corruptionmight decrease inmore complex
societies: the evolution of forms of corruption into less visible behaviors to
avoid the deterrents and preventive measures that grow with complexity. More
complicated societies not only generate lower rates of corruption, but a smaller
proportion of the corruption that is present in such systems will be visible
and easily measured. Crude and visible forms of corruption disappear more
quickly than subtle and hidden abuses. This is a form of natural selection that
accompanies increased complexity. There is thus good reason to suppose that
the “dark figure” of corruption will encompass a larger proportion of corrupt
acts in complex and developed societies than in less developed nations. As a
result, the lower visibility of corruption in more complex societies is not just
evidence of less crime, it also reflects the adaptive tendency to hide higher-status
offending in developed nations.

While cross-sectional comparisons of the variations between nations in the
amount and variety of corrupt behavior are ambiguous evidence of causation,
longitudinal analysis of the development in particular countries might better
reveal patterns that would help to answer the following questions. Is there a
recurrent pattern of change in the levels and types of corruption associated
with various stages of economic or political development—a single “natural
history,” inwhich particular stages of development are associatedwith particular
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patterns of corruption? Or are there different evolutionary patterns associated
with different cultural values that interact with stages of economic and political
development? Are there some cultural conditions that retard the growth or
accelerate the decline in levels of corruption, while other value patterns provoke
it? If there are, what are these values, and what are the magnitudes of their
effects? And are there circumstances in which levels and types of corruption
tend to be stable over long periods of time, despite changes in other aspects of
government and economy?

Similarly, how important is corruption to total economic activity and to the
functions and responsiveness of the political system at different times and stages
of development? If levels of corruption are much greater in some systems
than in others of comparable economic development, how important are pat-
terns of corruption in explaining the different prospects for economic growth
and for the distribution of income? In particular, is corruption on the whole
a regressive influence on income distribution, and are other types of crime
more likely to reduce income inequality, and if so, at what cost to economic
growth?

Some features of social and economic development provide increased op-
portunities for many types of crime. Larger cities with efficient transportation
systems encourage offenses of both stealth and force by creating the opportunity
to come and go without fear of identification and detection. The same features
of development facilitate fraud by enabling false identities to be assumed and
dropped as people come and go.

If there are generalizations to be made about the criminological impact of
increased complexity on corruption,we suspect that both trickery and corruption
will be more prominent types of offending in wealthier and more complex
social settings. This does not mean that rates of criminality of these types will
actually increase as a number per thousand citizens or as a percentage of total
economic activity, but rather that the proportion of all crime that is committed
by fraud and corruption will go up with levels of social complexity and material
wealth.

Complexity and Types of Corruption

Analysts of corruption in Western history argue that one corollary of the illegal
nature of bribes is a universal penchant for secrecy.20 However, many patterns
of governmental and political corruption are best classified as “open secrets.”
Indeed, strong circumstantial evidence of political favor trading and dynastic
favoritism to the family members of those in political power were all but ac-
knowledged in regimes such as the Suharto government in Indonesia and the
Marcos government in the Philippines21 as well as among the government offi-
cials engaged in narcotics trafficking in places such as Mexico and Panama. The
lack of a frightening deterrent should not motivate openness as long as visibility
increases to some extent the risk of apprehension. To explain open corruption,
we need, instead, to search for positive utilities—benefits of openness—that
reveal why even small risks may be thought worth taking.

Perhaps the phenomenonof the “open secret” is simply evidence of inefficient
or inept criminality so that the notoriety of corrupt behavior is a manifestation
of the parties to the corruption failing to keep their shameful secrets hidden.
But there are at least two other explanations of notorious corruption. The first
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is the “learning curve” notion mentioned previously. To the extent that there
is real novelty in the restrictions on power that get imposed with governmen-
tal and economic complexity, relatively open patterns of corruption may take
place because those who hold power use it without regard to relatively novel
restrictions. President Mobuto, at some level, may have thought himself just
as unconstrained in his personal use of his nation’s treasure as did King Fahd
with his obscene royal allowance. Under these circumstances the open abuse
of power might be a developmental stage that is quickly replaced by more cau-
tious and prudent behavior as examples of the punishment and disgrace of the
improprieties accumulated.

The problem with this “learning curve” explanation in the age of the jet
set is that so many intelligent and sophisticated people still seem prone to let
favoritism, the conversion of vast sums of governmental resources, and the use
of public power for personal gain, become public knowledge. It is almost as if
there were some benefit to corrupt behaviors being well known.

And theremight be. Just as corruption is, at its core, a use of power, the visibil-
ity of corruption can be an advertisement of the corrupt actor’s power. Favoring
one’s relatives and spending vast sums that can only have come only from a
public treasury are evidence of the powers possessed by the actor, so public
knowledge of the wrongful act may be a risk worth taking where it demon-
strates the magnitude of the offender’s power. This instrumental and expressive
value of “showing off” may be particularly pronounced when the corrupt act
serves other favored social values, such as helping the poor,22 being good to
one’s family (chaebol conglomerates in South Korea), or serving the national
honor.

One final motive for open corruption is that it can be a way of asserting that
the actor’s power is not limited after all. The publicly corrupt act becomes a
way of asserting its own legality. The openly corrupt activities may serve the
offender as evidence that his behavior is not really wrong. Certainly, this is the
dictator’s usual defense when well-known abuses of power are the basis for
later charges. Where this applies, it is a complete explanation for the utility
of openness in the unlawful use of power for the offender for it is only in the
open defiance of a legal standard that the claim of rightfulness, and therefore
the validation of unconstrained power, can be asserted.

Corruption and Other Crimes

It might also be useful in conducting comparative analyses over time or cross-
sectionally to inquire about the relationship between rates of corruption and
rates of other types of criminal offenses. The relationship between rates of
various types of offenses over time and across different types of societies has
not been a major topic in theoretical or empirical criminology. The general
assumption has been that environmentswith high rates of some types of criminal
offenses would also have high rates of other varieties, but such analyses usually
have been confined to various classes of crimes of stealth and force.23 The
assumption is that many of the environmental features that provoke or repress
one kind of offense will have the same kind of effect on other kinds. There
is also, of course, the notion that periods and places with large numbers of
persons willing to commit crimes will have high rates of all sorts of offenses. If
the proximate cause of high crime rates is a large number of potential offenders,
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then the general level of all types of crime should reflect the level of potential
offenders.

Once the relation between types of crime considers both corruption and
crimes of stealth and force, assumptions about rates are complicated by the dif-
ferent distribution of criminal opportunities that exist for crimes of corruption.
Corruption is an offense that requires power—either political or economic—for
the meaningful opportunity to gain from its criminal use. So not all of those
who can employ force, stealth, or fraud for criminal purposes can resort to cor-
ruption. To the extent that crimes of force and stealth are concentrated in the
least powerful elements of a society, there may be very little overlap between
the most likely common criminals and those persons with the best opportunities
to profit from corruption. Does this mean that there should be no significant re-
lationship between rates of common offenses and rates of corruption? Probably
not.

Even if particular offenders cannot or do not commit both types of offenses,
the environmental conditions that foster or discourage common and corrup-
tion offenses might still generate systematic relationships between corrupt and
common crimes. If the populations of potential offenders are distinct, there
should be no substitution between common and corrupt offenses. But if there
are environmental conditions, such as high or low tolerance of dishonesty or
levels of effort or efficiency in detection and prosecution of offenses, that have
a common influence on different types of crime, then one would expect rates
of non-corruption and corruption offenses to rise and fall together.

There also may be social conditions which favor some forms of criminal-
ity and disfavor others. In Asia, for instance, Japan exhibits middling levels of
many types of corruption offenses but has extremely low rates of crimes of force
and stealth,24 whereas Thailand has higher levels of both lethal violence and
corruption,25 while Singapore has more lethal violence but substantially less
corruption.26 In Europe, Italy has high levels of corruption and high homicide
rates (at least by European standards), while the United Kingdom has lower
rates of both corruption and homicide. And in the United States, Louisiana
has high levels of corruption and lethal violence, while Hawaii has high lev-
els of corruption but low levels of violence.27 As these examples illustrate,
different types of crime often move independently of one another. The com-
parative study of crime and corruption may help to identify patterns within that
variation.

Corruption and the Problematics of White-Collar Crime

The extraordinary history of the study of “white-collar crime” can inform the
analysis of corruption in two respects. First, it provides a cautionary tale of how
problems of definition and classification can promote confusion and inhibit
research. Second, some of the important themes that characterize writing about
white-collar crime turn out to be at the core of corruption as a crime type as
well. Students of corruption can learn from the definitional problems of the
white-collar category at the same time that the focus on the abuse of power
in corruption can teach important lessons about one sub-type of white-collar
crime with distinctive characteristics.
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Stanton Wheeler28 began his analysis of definitional issues in white-collar
crime by quoting E. A. Ross’s29 comment about the perfidy of “the man who
picks pocketswith a railway rebate,murderswith an adulterant instead of a blud-
geon, burglarizes with a ‘rake off’ instead of a jimmy, cheats with a company
prospectus instead of a deck of cards.”30 The problemwith this rhetorical assem-
blage of the sins of the powerful is the lack of analytic precision in identifying
the agency of criminal harm. How, for example, does one “pick pockets with
a railway rebate”? Such metaphors are both a wonderful tool for condemn-
ing conduct and a step away from rigor in defining the wrongfulness and the
criminal agency that characterize the offending.

The first formal attempt to define white-collar crime was provided by Edwin
H. Sutherland, the author of the concept. According to Sutherland,31 “White
collar crime may be defined approximately as a crime committed by a person of
respectability and high social status in the course of his occupation.” But why is
the social status of the offender important? If it was to demonstrate that crime
is not solely the product of poverty, then why was the job-related aspect also
deemed important? And if there were supposed to be any distinctive elements
attached to the job-related aspect of this definition of white-collar crime, what
were they?

Moreover, Stanton Wheeler32 says that Sutherland’s definition and his em-
pirical focus diverged from the start: “His book was devoted . . . to the crimes
of organizations not of persons . . . thus a firm basis for ambiguity had been
laid. Those following Sutherland sometimes focused on persons of high status,
sometime on occupation, and sometimes on corporate bodies.” The “crimes”
that Sutherland counted included both violations of regulatory standards and
civil contract cases. Though organizational offenses are an important crimino-
logical category,33 they are only one part of the white-collar crime category in
all of the usual definitions. For this and other reasons Wheeler claimed that “the
concept of white collar crime is in a state of disarray.”34 Nothing in subsequent
analyses has clarified the core conception.

There are important parallels in the definitional problems found in the white-
collar and corruption categories. First, the symbolic or adjectival character of
some definitions of both terms has generated conceptual confusion. Just as the
need to stigmatize the corrupt official or influence peddler has blurred defini-
tional boundaries in corruption, so does the metaphor of “picking pockets with a
railway rebate” owe none of its rhetorical power to precision. Denunciations of
white-collar crime “reflect a concern for the weakening of the social fabric cre-
ated when people in privileged positions destroy trust by committing crimes.”35

Although the same language can be used to describe popular disgust with cor-
ruption, the cost of such broad rhetorical sweeps has been substantial. Most
importantly, the loose and denunciatory usage of both these terms hampers the
search for conceptual clarity and analytical utility.

We go even further to suggest that one reason for special public concern
with white-collar crime can be found in the technical conception of corruption
that we urge: the abuse of power. Whether combined with fraud or merely
concealed, the essence of corruption is the misuse of power (and this is also
what Wheeler would regard as the misuse of privilege). In some settings the
misuse of power is manifest as classic organizational offenses, while in other
settings, organizations are the primary victims of corrupt offenses by individuals
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or groups. In either case it is not merely a crime by a powerful person that invites
special condemnation; it is the criminal misuse of power.

The parallels between white-collar crime and corruption provide another
context in which to reconsider the question of whether personal gain should be
a definitional requirement of criminal corruption. In the annals of white-collar
crime, when combinations to restrain prices, for example, are discovered, there
is no reason to worry about whether those who fix prices were only operating
for the benefit of the corporations they represented or whether they personally
would gain from the artificially high prices. Certainly, the General Electric
heavy equipment conspiracies would have been just as socially injurious if
their only beneficiaries had been the corporation. So why require personal gain
as an element of the definition?

It is no answer to this that personal advantage can always be found through
creative contortions in cases where organizations will benefit from restraint of
trade. The essence of the anti-social nature of price fixing depends in no obvious
way on whether the corporate conspirators obtained raises or stock options. If
the corrupt bank teller or government official passed all her material gains to
favored friends, how would that diminish the corruption?

Our focus on the misuse of power in both corruption and white-collar crime
may help to distinguish degrees of wrong in notorious behavior by public of-
ficials. The mayor of Washington, D.C., Marion Barry, was caught red-handed
ingesting crack cocaine. Barry’s drug dependency certainly compromised his
ability to serve as a public official, but the degree of public blame in this casewas
sufficiently tempered so that even after his drug treatment, Barry was deemed a
credible candidate in the next election. When he was president, William Clinton
had a sexual relationship with an intern and lied about it. What may separate
these offenses from the Watergate scandal and the Daniel Ellsberg burglary case
is the distinction between crimes involving powerful people and the criminal
misuse of power. It is not merely the misbehavior of those with power that
generates special condemnation; it is when power becomes the instrument of
criminality that deeds are deemed most blameworthy. This, more than class
resentment, may explain the angry response to the symbolism of some forms
of white-collar crime and corruption. What is distinctively modern and threat-
ening in the criminal use of power are the modern innovations and mechanisms
that are utilized to achieve criminal ends. Whether this is a part of crimes
against organizations or of crimes on behalf of organizations, it turns the tools
of modernity against the public welfare and therefore elicits especially intense
disapprobation.

Conclusion

The central principle of this article is that corruption is the criminal misuse
of power. This feature of corruption as a crime suggests that it is an offense
that will be committed more often than others by persons of higher social and
economic status who hold the power that generates the potential for corruption.
Because the criminal misuse of social or political power can be viewed as an
abuse of trust, there is a reason to predict that corrupt offenders will be viewed
as more blameworthy than those who take by deception or stealth. This same
tendency to condemn the misuse of power may explain some of the passion in
the criminological discourse about white-collar crime.
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Endnotes

* We thank the following for helpful commentary: Susan Rose-Ackerman, Richard
Leo, Henry Pontell, Michael Tonry, Andrew Von Hirsch, José Luis D´´ ıez Ripoll´´ es,
and the participants in the eighth annual Nigel Walker Lecture at Cambridge in
May 2004. An earlier version of this paper was published in the British Journal of
Criminology 45:793 (2005).

1. Van Dijk and Mayhew (1992).
2. Zimring and Hawkins (1997).
3. See, for example, Farrington and Langan (1998).
4. Zimring and Hawkins (1997: chap. 3).
5. Langbein (1995); Lipset (1996).
6. American criminology is provincial. In Criminology, the flagship journal for the

American Society of Criminology, just 7.4 percent of articles published between
1990 and 1999 had “any kind of international/comparative focus” (Barbaret 2001).
For the same period the Australia and New Zealand Journal of Criminology pub-
lished 190 articles, of which 11 percent were international or comparative, by our
standards still a low figure, even if it is 50 percent higher than the parallel American
figure. American law and society scholarship is also provincial. Between 1966 and
2000, for example,Law& Society Review published 352 “original research” articles,
of which only 23 (6.5 percent) can be called “comparative analysis” (Silbey 2000:
864). The analogous figure for 1990–2000 was 6.6 percent.

7. Assumptions of singularity that have been tested—such as the views that America is
a “high-crime society” or that American criminal justice is uniquely characterized
by “leaky pipe” caseload attrition—often prove to be false.

8. See Noonan (1984).
9. Heidenheimer and Johnston (2002: xiii).

10. Ibid., p. 5.
11. Ibid., p. 13.
12. Scott (1972); Gardiner (2002).
13. Heidenheimer (1989).
14. See, on this theme, the defense of necessity in American Law Institute (1963: sec.

3.02).
15. A fourth distinction, between bribery and extortion, has an extensive academic pedi-

gree, but it seems less conceptually and practically important than the distinctions
we make here (Noonan, 1984; McChesney, 1997; Kang, 2002). Our distinction be-
tween predatory and cooperative corruption is not parallel to the boundary between
extortion and bribery because often, those who extort may leave their victims with
material advantages from the transaction. This certainly happens in corrupt labor
relations.

16. Transparency International (2004).
17. Noonan (1984).
18. Rosenberg (2003).
19. See, for example, the cross-national Corruption Perceptions Indices that have been

published by Transparency International every year since 1995 (Hodess et al.,
2001).

20. Noonan (1984).
21. Transparency International (2004) ranks these leaders numbers 1 and 2 in total

corruption loss.
22. As in the case of Eva Peron.
23. Zimring and Hawkins (1997: chap. 2).
24. Schlessinger (1997).
25. Phongpaichit and Piriyarangsan (1994).
26. For violence, see Johnson (forthcoming).
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27. Compare Bridges (1999) with Cooper and Daws (1990), and see Federal Bureau of
Investigation (2003) for violence.

28. Wheeler (1983).
29. Ross (1907).
30. Ibid., p. 7.
31. Sutherland (1949: 9).
32. Wheeler (1983: 1653).
33. Tonry and Reiss (1993).
34. Wheeler (1983: 1655).
35. Ibid., p. 1656.
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3
Corporate Corruption in the
New Economy
Robert Tillman and Michael Indergaard

In popular usage the “New Economy” refers to developments in the late 1990s
such as the rise of the Internet, a boom in tech stocks, an explosion of dot-com
start-ups, and the appearance of new business doctrines and cultures. Countless
revelations that surfaced after the boom came to an illegal end, suggesting that
epic fraud was as much a part of the New Economy as the dot-coms had been.
The epidemic of crime among the ranks of prestigious corporations and pro-
fessionals puzzled observers across the intellectual spectrum. Federal Reserve
Chairman Allan Greenspan, formerly an exuberant fan of the New Economy,
rued its “infectious greed.” Law professor Frank Partnoy asked whether, in the
wake of regulatory and cultural shifts, it was possible to convict business actors
of financial crimes.1 Sociologist Paul Hirsch remarked that the participants in
the frauds had occupied central positions but apparently “rejected” the “legal
culture” of the mainstream.2 Robert Tillman and Michael Indergaard asked,
“How was it that such a broad spectrum of Corporate America ended up a field
of schemes?”3

Thepuzzling scandals of theNewEconomyaddweight to earlier calls—made
in the wake of the savings and loan and junk bond scandals of the 1980s—that
new frameworks be developed for analyzing white-collar crime.4 Indeed, ana-
lysts of white-collar crime have struggled for a quarter century to keep up with
a terrain roiled by corporate restructuring, organizational innovation, deregula-
tion, new technologies, globalization, and financialization. For many scholars
this long-term transformation constitutes the real “New Economy.” Relevant for
our purposes is that these changes set the scene for the New Economy scandals
circa 1999. Most basic was a shift in corporate organization from self-contained
hierarchies to network forms. Economic sociologist Paul DiMaggio notes that
this “network economy,” with its permeable firm boundaries and new forms of
coordination, poses “dilemmas” for corporate governance. The “valuation of
companies increasingly must take into account the worth of assets held outside
the firm,” while “the acute flexibility that facilitates adaptiveness and innova-
tion” may make accountability problematic.5 At the same time, the governance
systemwas altered by institutional changes linkedwith neoliberalism—namely,
deregulation as well as new doctrines. New Economy doctrine—as espoused by
business schools, the financial media, and business professionals—advocated
insurrection against the “old rules” for investing and business development.

474
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Brandishing a narrative about the rise of a new kind of firm, they advised
would-be New Economy firms to become “first movers” that command new
market niches. To this end, they should:

. . . lin eu p achain of high status business intermediaries to help the firmgain credibility—
and have a high profile IPO; and boost the share price so that the stock could be used as
a currency, allowing one to acquire talent, capital, and other firms at less cost, fueling a
spiral of growth that, in turn, would reinforce the stock’s standing.6

However, in the wake of deregulation the same business intermediaries
(e.g., lawyers, accountants, financial analysts) increasingly were being relied
on as “reputational intermediaries” in the system of corporate governance. It is
in the workings of this altered governance system for an economy increasingly
organized around networks that one should look to understand the New Econ-
omy scandals. On the surface the most striking feature of this system was that
so many prominent firms and professionals acted as if the only rule that truly
mattered was that deception is normal.

One confounding aspect of the corrupt corporate practices in the late 1990s
is that while many clearly violated civil and regulatory law, they may not have
violated any criminal statutes and thus, technically, did not commit crimes. In
key respects the situation was analogous to swindles and corruption surround-
ing the development of the railroads in the 19th century. Charles Perrow has
shown that elite business interests of the era both helped alter the institutional
environment and engaged in novel forms of misdeeds whose legal statuses were
murky.7 He argues that these deceptions were unethical abuses of power that
entailed corruption in an institutional sense, if not always in a legal sense. For
much the same reason we use the terms “corporate corruption” and “corpo-
rate crime” interchangeably. Following the line of reasoning first proposed by
Sutherland and more recently advocated by Clinard and Yeager, Michalowski
and Kramer, Mann, and Reed and Yeager, we assume that for many forms of
corporate misconduct the legal distinction between criminal and civil wrongs
may be arbitrary and misleading, and therefore we consider a broad array of
practices that have in common the goal of misleading and defrauding investors.8

The next section beginswith an empirical sketch of theNewEconomycrimes;
it presents evidence on their scope, considers assessments of their economic
consequences, and delineates the forms they have taken. The theoretical section
that follows revises the criminogenic markets approach to deal with the shift to
network forms of organization as well as the particular institutional framework
that contributed to corporate corruption.

Crimes of the New Economy

There is ample evidence that fraud and other financial deceptions were
widespread during the New Economy boom and bust. Moreover, the misdeeds
in question had a distinctive empirical profile: (1) they were generally tailored
to exploit gaps left by regulatory changes; (2) they often entailed collaboration
across the boundaries of individual firms, with high-status business profession-
als playing prominent roles; and (3) they focused on boosting revenue numbers
rather than profit figures, the common goal in financial frauds of earlier periods.



476 Robert Tillman and Michael Indergaard

Scope and Consequences

While statistical data on white-collar crime, particularly corporate crime, are
scant, clues to themagnitude ofwhat a number of observers referred to as a “cor-
porate crime wave” can be found in two sources: data on financial restatements
and class action lawsuits involving allegations of securities fraud. Financial
statements submitted to the SEC by publicly traded companies that include
basic information about companies’ assets, liabilities, revenues, and earnings
may be restated if those facts later change. One of the primary reasons, in recent
years, for these restatements has been “material errors and fraud.” Thus finan-
cial restatements can be seen as an indirect measure of corporate misconduct,
specifically intentional efforts to mislead investors.

A study by the General Accounting Office found that between 1997 and
2002, restatements increased from 92 in 1997 to an estimated 250 in 2002—an
increase of 170 percent. The study found that during the period, restatements
had been filed by a total of 845 companies, representing 10 percent of all those
listed on the three major stock exchanges: the New York Stock Exchange, the
American Stock Exchange, and Nasdaq. GAO researchers examined changes in
stock values following restatement announcements for a subset of 689 compa-
nies and calculated that investor losses resulting from those restatements totaled
more than $100 billion.9

A second indicator, one that more directly measures corporate fraud, is the
number of class action lawsuits filed annually that allege securities fraud. These
suits typically are brought by shareholders who claim that they suffered mon-
etary damages, usually resulting from a decline in the value of their shares,
because of the fraudulent actions of executives, managers, or other corporate
insiders. Data collected by researchers at Stanford University show that the
number of class action securities fraud lawsuits increased from 108 in 1996
to a peak of 483 in 2001. Significantly, a large number (312) of the 2001 suits
involved initial public offering (IPO) allocations, in which shareholders typi-
cally alleged that company insiders, investment banks, and analysts conspired
to drive up stock prices in IPOs in order to profit from pre-market allocations
to insiders of the stock at below-market prices—leaving non-insiders to pay
inflated prices for their shares.10

Two studies provide a basis for determining the broader impact of corpo-
rate corruption on the economy and on ordinary individuals. The Brookings
Institution estimated that corporate scandals occurring in the period begin-
ning with Enron’s bankruptcy in December 2001 and ending with WorldCom’s
bankruptcy announcement in July 2002 caused a loss of $35 billion in the
gross domestic product in the year following the WorldCom announcement.11

Using the Brookings Institution methodology, the New York State Office of
the Comptroller estimated that the scandals cost that state’s economy $2.9
billion in fiscal year 2002–2003 and cost the state retirement fund for state
and municipal employees $9 billion. And it estimated that in the period from
mid-March 2002 through mid-July 2002, corporate scandals caused the aver-
age 401(k) plan participant who was in his sixties to lose $10,450 from his
account.12

While these studies are open to criticism, they begin to provide a sense of the
macro- and micro-level costs of the corporate scandals in the late 1990s. Among
other things, they confirm the fact—often noted by criminologists but rarely by
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politicians—that the monetary costs of white-collar crimes, including corporate
crimes, dwarf those of street crimes. The costs of many corporate crimes are
often diffused over large numbers of victims, for example, shareholders. It is
only when the brunt of these costs are felt by individuals that the public fully
grasps the harm that these crimes inflict.

Basic Forms

While the corporate scandals of the late 1990s tainted a wide variety of com-
panies, they seemed to occur in disproportionate numbers in three industries:
the energy trading industry, in which companies like Enron transformed gas
and electricity into commodities to be traded on financial markets; the dot-com
industry, where start-up Internet companies could raise millions in cash, de-
spite having no history of earnings or even reasonable business models; and the
telecom industry, in which companies like WorldCom saw their stock prices
multiply in a matter of months on the promise of the potential of fiber optics.
All three industries had been identified as centers for the emerging New Econ-
omy. As the stock market boomed in the late 1990s, corporate insiders in these
industries, along with their professional accomplices in the fields of account-
ing, banking, and law, contributed to the organized “exuberance.” They also
began to develop and pass along common strategies for defrauding investors
and consumers. Here we describe several of these strategies.

Swapping/Round-Tripping
One of the much-touted features of the New Economy was the development of
new types of transactions that relied less on cash exchanges and more on the
bartering of goods and services. “Swaps” of various kinds between businesses
became normalized parts of what Tillman and Indergaard refer to as the “New
Economy Barter Circuit.”13 Swapping reflected the fact that the energy-trading,
telecom, and dot-com sectors each relied on a network system. In each system,
there were some commodities that just about any member firm could make use
of or exchange (e.g., electrical power, telecom capacity, online advertising).
More important, the ambiguous economic values of these commodities abetted
swapping economies, as was the case with the stock of New Economy firms
(especially start-ups). The nebulous value provided a great deal of flexibility
for firms that wished to manipulate financial statements. In such cases the real
utility of these commodities was that they facilitated collective efforts to engage
in financial manipulations.

The origin of many swapping tactics may have been the energy trading indus-
try, where federal legislation of the 1990s encouraged companies to exchange
gas and electricity and to share transmission lines in an effort to increase ef-
ficiency. These tactics evolved into more deceptive and fraudulent practices
that came to be known as “round-tripping,” in which energy companies falsely
boosted their revenues by buying and selling electricity to each other in mir-
ror transactions whose only purpose was to inflate their reported sales. The
Wall Street Journal described one such transaction that took place between two
of the largest energy-trading companies, Dynegy and CMS, on November 15,
2001:

At 10:08 a.m. CST, Dynegy bought a month’s worth of electric capacity at $25.50 per
megawatt hour. At exactly the same time, Dynegy sold CMS the same amount at the
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same price. Twenty minutes later, at 10:28 a.m. CST, Dynegy conducted another trade
to simultaneously buy and sell a year’s worth of electric capacity from CMS, at a price
of $34 per megawatt hour.14

The Securities and Exchange Commission would later charge that in the first
quarter of 2002 Dynegy reported $236 million in revenues from round-trip
trades.15 A number of the country’s largest energy companies would eventually
admit that they, too, had engaged in round-trip transactions.

The idea of inflating revenues through the use of round-trip transactions,
thereby increasing the value of a company’s stock, also caught on quickly in
the telecommunications industry. In the mid-1990s the telecom industry was
one of the high flyers of the New Economy, dazzling investors with promises
of a brave new world, where everything from phone conversations to movies
would flow through a global network of fiber optic cables. As the 1990s came to
a close, however, the promises turned out to be hollow as it became apparent that
capacity far outstripped demand and that there was a glut of fiber optic capacity
on the market. In desperation, many telecom executives turned to “swaps”
with other telecoms to keep their numbers high. Telecom giants like Global
Crossing, Qwest, and WorldCom would sell access to their fiber optic networks
to one another in deals that ended in no actual income but allowed each of the
firms to report the revenue on their balance sheets. In the first three quarters
of 2000, for example, Qwest sold $870 million in capacity, while buying $868
million in capacity from the same parties, suggesting that the transactions were
“round-trips” that cancelled each other out.16

In a similar fashion, firms in the dot-com industry used swapping to boost
their revenue numbers “on thewayup” (especially leading up to IPOs) and,more
desperately, to maintain revenue totals after the stock market crashed and the
Internet economy began its downward slide. A number of them found it easier to
create phony rather than real income by engaging in “round-trip” transactions.
The classic example of these elaborate swaps may well be Homestore.com. An
Internet start-up that became the largest online provider of real estate listings,
Homestore allegedly was the nexus for a series of complex swaps that involved
more than a dozen dot-coms as well as major firms such as Cendant and AOL.
Homestore was, in essence, buying its own revenue in deals that took place in
three “legs.” In the first leg Homestore paid other dot-coms cash “purportedly
for services, technology, advertising and/or content.” This first leg “was a sham
transaction because Homestore received nothing of value in return”; the real
purpose was “to supply money to these companies so that they could fund the
third leg.”

In the second leg, AOL paid cash to Homestore for advertising. The third hidden leg was
the bridge between these two transactions and was the “round trip” which was the quid
pro quo for the deal. This is where the third party company used the money received
from Homestore to buy advertising from AOL . . . . AOL recycled the money back to
Homestore which recognized the same as revenue.17

Such machinations generated large profits for company insiders, who sold their
stock options at artificially inflated prices before the scheme collapsed. AOL
itself proved to be a leader in the use of swaps and other illicit tactics to pump
up its reported revenue.
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Creative Accounting
At the heart of many New Economy schemes to defraud investors were ac-
counting tricks that caused corporate debt to either disappear or to be magically
transformed into assets. The magicians who performed these illusions worked
for the Big Four accounting firms, which had shed their roles as independent
auditors and had taken on the role of consultants to their clients. In many cases,
accountants devised ways for firms to be in technical compliance with account-
ing rules using financial arrangements that made a mockery of the substance
of the rules. For example, WorldCom’s accounting of its huge merger deals
made it appear as if its revenues were continually rising, while its costs were
dropping—a ruse which set an unobtainable standard for other telecoms, many
of which, in turn, engaged in fraud so as to keep up with the leader. Enron
was arguably the most aggressive player when it came to gaming the rules;
many of the deceptive accounting practices came to light after the fall of Enron,
when investigators began looking at how accounting firms had colluded with
company insiders to, in essence, “cook the books.”

Soon after the Enron debacle began, investigators learned that the energy
company had for years grossly inflated its revenues by utilizing an accounting
method known as “mark-to-market,” under which a firm can record all future
revenues and profit from an energy contract in the quarter in which the contract
was signed. Under more traditional accounting rules, revenues and profits (as
well as any losses on the deal) would be recorded as they came in. Using
mark-to-market rules, however, energy companies could record as revenue on
their financial statements the entire amount of an energy contract so that if the
company signed a contract to sell $1 million worth of natural gas, but they also
had to buy the same amount of gas for $900,000 in order to resell it, they could
still record the $1 million as revenue. If a securities brokerage firm had done a
similar deal, theywouldhave recorded thedifferenceof $100,000 as net revenue.
Had the lattermethodbeenused, the $101billion in revenues thatEnron reported
in 2001 would have turned into $6.3 billion, and the company that claimed to
be the seventh largest corporation in America would have dropped to 287th in
the rankings.18

At the same time that revenues were being inflated, debt was being hidden
in “special purpose entities” and removed from the company’s balance sheet.
In one year alone, 2000, Enron (aided by accountants, bankers, and lawyers)
used these tactics to erase $10 billion of debt from its balance sheet. The deals
worked like this: Enron insiders would create a partnership as part of a “spe-
cial purpose entity” and then transfer (“sell”) an asset, typically one that was
performing poorly and incurring debt, to the partnership, thereby removing the
debt from the balance sheets. According to accounting standards, in order for
the partnership’s finances not to be included on Enron’s statements, at least
3 percent of the entity had to be owned by independent outsiders. The remain-
ing 97 percent of the capital used to fund the partnership typically came from
banks, usually large Wall Street investment banks such as J. P. Morgan, Citi-
group, and Merrill Lynch, in the form of loans or lines of credit. The Enron in-
siders would include large commissions and fees to be paid to themselves by the
partnerships.19

Enron was not the only energy company to engage in these practices. In
2002, Dynegy, one of Enron’s competitors, agreed to pay a $3 million civil
penalty to settle charges filed by the Securities and Exchange Commission that
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it misled investors in 2001 by artificially boosting its cash flow by 37 percent
($300 million) with money it received from special purpose entities that was,
in fact, a loan.20

Biased Analysis
Stock values of many New Economy companies were kept artificially high
through the efforts of what Tillman and Indergaard refer to as “professional
pumpsters.” In addition to the accountants who helped firms manipulate their
financial statements, these included members of the financial media and, signif-
icantly, stock analysts at major investment banks. In the late 1990s a number of
these analysts had achieved celebrity status, appearing frequently in the media,
where they were often treated as financial gurus, and having spectacular salaries
lavished on them by their employers. Because the reports they issued on the
prospects of specific companies were often used by institutional investors, like
pension fund managers, to make investment decisions, their professional opin-
ions had a significant impact on the value of the stock of the companies they
covered and thus on the value of the stock options awarded to those companies’
executives. When large companies like Enron, Global Crossing, and World-
Com began to collapse amid allegations of fraud, many observers began to ask
why these analysts were unable to foresee these events, and indeed, why many
of them continued to give the companies strong ratings until just before they
imploded. The answer lies in the fundamental conflict faced by the analysts.
They were supposed to provide objective, independent assessments of corpo-
rations, despite the fact those same corporations were banking clients of the
analysts’ own employers who were eager to keep the CEOs of those companies
happy.

These conflicts were exemplified in an incident involving Citigroup’s CEO,
Sanford Weill, telecom giant AT&T, and Jack Grubman, a star telecom analyst
at a subsidiary of Citigroup. AT&T was a major banking client of Citigroup, and
in the summer of 1998, AT&T management began complaining to Weill about
the less than enthusiastic ratings that Grubman had been giving the company.
Weill asked Grubman to “take a fresh look” at AT&T. Grubman responded
with a memo to Weill with the title “AT&T and 92nd Street Y,” in which he
outlined the steps he would take in re-evaluating AT&T and asked Weill for
help in getting his children admitted to an exclusive New York City preschool
(the 92nd Street Y). Eventually, Weill made a phone call to a board member of
the school, the Citigroup Foundation pledged to donate a million dollars to the
school, and Grubman’s children were admitted.21

This small example illustrates a much larger pattern of conflicts of interest
among stock analysts that sparked an investigation by New York Attorney
General Eliot Spitzer, who would later comment on how he and his staff came
to see the problem as pervasive: “There was a tipping point, where we went
from viewing this as a problem that was isolated and could be carved out,
probably one analyst or two analysts and no more, to the recognition that we
had suddenly arrived at that the entire structure was fraud.”22

IPO Allocation Schemes
Wall Street investment banks also had a prominent role in another series of New
Economy corporate scandals involving initial public offerings by private firms
that had decided to “go public” by selling stock in their companies. Typically,
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the firm going public employs an investment bank to underwrite the offering:
to set the initial price of the stock and to oversee its sale. Underwriters have the
option of allocating a certain proportion of the shares to be sold at the initial
offering price to specific individuals andorganizations.Other investors purchase
the stocks in the open market (or “aftermarket”) at a price that fluctuates as
demand rises or falls. A watershed event in the stock market boom of the 1990s
occurred in 1995, when Netscape’s stock price soared 108 percent on the first
day it was offered to the public. Suddenly, everyone wanted to get in on the
Internet gold rush; there was a flood of dot-com IPOs, surrounded by a frenzy of
investors desperate to participate in what appeared to be a sure thing. Between
January 1998 and December 2000 more than 460 high-tech and Internet firms
went public, and many saw the value of their stock increase over 100 percent
on the first day of the offering.23 This meant that many who had been allocated
shares at the initial offering price more than doubled their money in a single
day.

The considerable power that the situation gave to underwriters opened the
door for various kinds of abuses of the IPO process. One of the most common
was a “tie-in arrangement,” inwhich IPO allotmentsweremade on the condition
that the recipient purchase shares in the same stock in the aftermarket, thereby
driving up demand and the price of the stock. This practice was extremely
common during the boom years for dot-com IPOs. A massive class action
suit filed in the wake of the dot-com bust charged that over 300 firms that
filed for IPOs, their top officers, and 55 investment banks participated in a
scheme to defraud the investing public. The suit alleged that investment banks
underwriting the IPOs granted allotments of initial offerings of “hot” stocks—
typically under-priced—to institutional investors or business notableswhowere
important customers in exchange for their implicit agreement to participate in
follow-up offerings of the stock—a hidden tie-in that provided undisclosed
compensation to the banks and also resulted in the manipulation of market
prices. In June 2003, the 309 companies that issued the stock in the IPOs
offered to settle the suit with a payment of $1 billion.24

A related practice, known as “spinning,” involved banks handing out IPO al-
lotments to their favored customers in exchange for their future business. Given
the near-certainty of the stock price rising dramatically higher than the initial
price, these allocations are hard to describe as anything other than bribes. One
of the most egregious examples of this corrupt practice involved investment
bankers at Salomon Smith Barney and WorldCom CEO Bernie Ebbers. World-
Com was a major banking client of Salomon Smith Barney (later a subsidiary
of Citigroup), and Salomon kept a steady stream of extraordinary allotments
flowing to Ebbers, who made the decisions that kept a steady stream of fees
flowing to the investment bank.Between June 1996 andNovember 1997, Ebbers
received a total of nearly 750,000 IPO shares (and 90,000 secondary offering
shares), which returned him a total profit of $11 million; Salomon received a
total of $65 million in fees from WorldCom.25

All these schemes, whether they meet the legal definition of crime or not, rep-
resent efforts by corporate insiders and their accomplices to enrich themselves
by defrauding investors, both individual and institutional. Many of these cor-
rupt practices have been around for a long time. What distinguished them in the
late 1990s was their frequency and the manner in which they were carried out
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by coordinated networks of high-level corporate officers and their professional
advisors from the fields of banking, accounting, and law. It is this level of coor-
dination across industries and across different sectors of the financial services
industries that suggests the emergence of new forms of corporate crime and
corruption that may force social scientists to rethink their approach to these
phenomena.

Theoretical Interpretation

The criminogenic markets approach is a promising theoretical foundation for
analyzing the New Economy scandals, given the prominent role of changing
economic structures. However, just as important have been constant efforts
by business interests and their political allies to remake institutional rules—
ranging from laws and regulations to informal business norms and doctrines.
Thus we propose to revise the notion of criminogenic markets to distinguish
between market structures and institutional frameworks. Criminogenic market
structures refers to the realm in which inter-firm networks are supplementing,
if not supplanting, self-sufficient hierarchies; criminogenic institutional frame-
works refers to the realm of culture and politics involved in the making and
enforcement of various kinds of rules. We will see that a heightened focus on
rules and rationalities is most appropriate.

Criminogenic Market Structures

In the 1970s and 1980s, theorists of white-collar crime demonstrated that
certain markets were “criminogenic” in that they provided more opportuni-
ties and motivations for white-collar crime.26 One key example concerned
oligopolistic sectors where corporations could exercise greater control over
their markets, such as the auto industry.27 Maverick economists made com-
plementary observations about the prevalence of fraud in markets where the
structure of information favored some actors over others.28 Sociologists noted
related situations where market actors had to rely on “agents” to represent
their interests; access to information was a key advantage agents possessed that
could be used to abuse the trust given them. Moreover, the complex structure
of the organizations in which agents operated often helped them to secrete
their acts from law enforcement.29 Sociologists have shown the criminogenic
traits that networks can possess in frauds involving inter-firm collaborations.
For example, price-fixing conspiracies that involve complex information pro-
cessing require executives to engage in a considerable amount of face-to-face
interaction.30

Analyses of financial frauds in the 1980s and 1990s have found new conjunc-
tions of factors suggesting novel criminogenic conditions.31 This has led some
researchers to issue a call for new analytic frameworks. They have proposed,
for instance, that deregulation and financialization were changing the nature of
white-collar crime: Schemes now often were for personal gain, and the organi-
zation itself might be treated as if it was “disposable.”32 More fundamentally,
the structural terrain that had given rise to the criminogenic markets thesis was
giving way as large corporations reduced the range of activities they exercised
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direct control over, oftentimes through the use of networks. In some sectors
the combination of corporate restructuring and deregulation was leaving gaps,
or “structural holes,”33 that deceitful “brokers” could exploit. Now it was the
complexity of networks that helped agents hide their actions; moreover, their
network positioning provided them with knowledge and social skills that aided
their construction of deceptions.34

In various respects, networks were integral to the criminogenic conditions
that spawned the New Economy scandals of the 1990s. Networks became ubiq-
uitous in the New Economy, and, as is often the case, business arrangements
that were established for legitimate reasons later came to abet fraud once an
enterprise slid into illegitimate activities.35 One of the most common new uses
of networks was to link individual business units with the financial sector. Re-
lated to this, New Economy scandals frequently involved a complex web of
financial arrangements among multiple parties. Moreover, the governance sys-
tem increasingly made use of network as, in the aftermath of deregulation, it
relied more on monitoring by business professionals (accountants, banks, fi-
nancial analysts, lawyers, ratings agencies) or “reputational intermediaries.”36

These business professionals often became accomplices in the roundabout fi-
nancial webs. Some of the most prominent orchestrators of New Economy
schemes were bankers or financial analysts, who derived leverage from their
positioning as brokers who controlled access to lucrative deals. Examples in-
clude Jack Grubman, a financial analyst who helped reorganize the telecom
sector, and Frank Quattrone, a banker who brokered ties between Wall Street
investment banks and Silicon Valley tech firms. Some power brokers also pos-
sessed considerable power because of their positions within a corporate hi-
erarchy, which they also used to insert themselves as intermediaries in net-
works. Quattrone is one example, as are Bernie Ebbers (WorldCom CEO) and
Andy Fastow (Enron CFO), both of whom positioned themselves as brokers
between their own firms and a web of banks. The inner circles that coor-
dinated frauds were composed of executives and teams of business profes-
sionals who assisted in promoting a stock or in manipulating its value. Bro-
kering access to these inner circles was a key form of power used in the
scandals.

Networks were also implicated in the workings of criminogenic institutional
frameworks. Various researchers have reported that networks are involved in the
branching out or diffusion of fraudulent schemes37 and New Economy business
models.38 Furthermore, many of the same persons that orchestrated frauds also
worked with political allies to orchestrate deregulatory policies that figured a
great deal in the rise of criminogenic conditions.

The idea that corporate corruption can best be understood by analyzing the
relationships among networks of market actors has also found its way into
the business and finance literature. Several studies of the IPO process, for ex-
ample, have focused on the relationships between the issuing firm and the
bank that underwrites the IPO.39 One frequently cited study of the underpric-
ing of IPOs (in which insiders receive pre-market allocations of IPO shares at
greatly reduced prices) concluded that a “corruption hypothesis,” which “argues
that venture capitalists and the executives of issuing firms have been co-opted
through the setting up of personal brokerage accounts to which hot IPO shares
are allocated,” could explain much of the phenomenon.40



484 Robert Tillman and Michael Indergaard

Criminogenic Institutional Frameworks

The aspect of the New Economy scandals that is most perplexing concerns the
apparent failure of “the rules” on the one hand andof “rationality” of participants
on the other. A flood of revelations about frauds left many asking, What had
happened to “the rules,” and what could “they” (high-status perpetrators with
a lot to lose) have been thinking?

The institutional dimension of criminogenic markets—as domains where
meaning is constructed, enacted, and manipulated—has received much less
attention than their structural dimensions. One exception is Shapiro’s model of
“wayward” agents, which argues that they often take advantage of the trust that
is generated by well-institutionalized settings (i.e., corporate organizations).41

A second and more extensive treatment of institutional processes is the theory
of “normalized corruption,” which delineates the social dynamics set in motion
when corruption is collective in nature. Blake Ashforth and Vikas Anand, for
instance, discuss the role of socialization, task division, and routinization and
the development of group cultures that rationalize deviance. They also stress
the culpability of top executives who possess superior knowledge of the whole
as well as control of “institutional levers” that can make corrupt practices seem
normal.42 Despite their virtues, neither model is equipped to deal with key New
Economy traits: the shift to network forms of organization and efforts to alter
institutions at various levels.

Tillman and Indergaard have offered a comprehensive treatment of the
New Economy scandals by showing how the rationality of participants was
“instituted”—framed by multiple kinds of rules. This assumption allows them
to synthesize different levels of analysis concerning the remaking of the reg-
ulatory environment, the formulation of New Economy business doctrine, and
the operation of the inner circles of fraud that were also epicenters for its nor-
malization. They assert that the New Economy scandals,

. . . resulted from the intersection of rules nested at three levels of corporate governance:
(1) Congress under the influence of corporate contributors and free market ideologies
set the general tone by promoting “market” rules while gutting protections for ordinary
investors; (2) business professionals who were supposed to monitor corporations cashed
in o n their positions of institutionalized trust by joining executives in propagating New
Economy Business rules in particular sectors; and (3) small circles that controlled access
to the “deal flow” in effect made their own rules as they developed norms and routines
that helped organize (and normalize) collective corruption.43

This conception stresses the role of active agents in “instituting” rationality at
various levels of the governance system. Regarding lobbying for deregulation
by corporate interests and free market ideologues, Tillman and Indergaard con-
tend that “itwas a politicalmobilization—notmodels or new technologies—that
changed the rules in a manner that opened the door for a wave of fraud.”44 More
often than not, networks were implicated. Enron executives, for example, “sys-
tematically changed the economic rules” by building “an elaborate network of
interlocking connections to politicians, regulators, bankers, accountants, public
relations experts, and media heads.”45

Free market ideologies and deregulation at the federal level shaped, in turn,
corporate governance activities at the next level. A reduction in government
monitoring, in combination with court decisions and laws that reduced the
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liability of “corporate advisors,” caused many business professionals to orient
themselves to commercial roles at the cost of their professional duties as neutral
monitors. They used their strategic network positions as reputational interme-
diaries to become carriers of New Economy doctrines and specific models.
For example, accounting firms provided “swapping” models to telecom firms
that abetted their financial manipulations. And in the inner circles of fraud,
strategically positioned ringleaders used a mix of bullying and bribes to in-
stitute their own particular versions of “relationships” and “reciprocity”—by
brokering access to hot IPO allocations or lucrative banking accounts.

Future Issues

It will take more time and research to fully assess the significance of the New
Economy crimes, given that fewer than five years have elapsed since revela-
tions surfaced about the epic flood of corruption. More scholarly investigations
are needed to determine the extent of fraud that germinated in the late 1990s.
A prime candidate for scrutiny is the financial sector, whose various branches
were set free to engage in new kinds of deal making by the 1999 repeal of
the Glass Stegall Act—the Depression Era law that forced a separation among
banks, securities firms, and insurance companies.46 Indeed, investigators con-
tinue to uncover frauds in one financial industry after another—earlier exposés
of biased financial analysis, disguised loans, and shady IPO allotments have
been followed by revelations of misdeeds in mutual funds and insurance as
well as bank involvement in abusive tax shelters. Moreover, researchers should
continue to search for dubious connections between the financial sector and
other sectors such as those that tainted energy trading, telecommunications,
and dot-coms in the 1990s.

Looking at the long-term picture, researchers need to systematically assess
the criminogenic propensities of the network economy. There is little reason
to think that its “valuation” and “accountability” dilemmas47 have been solved
or that much has changed in the institutional framework that allowed corporate
governance to deteriorate so dramatically in the 1990s. The reforms imple-
mented by the Sarbanes-Oxley Act and a series of successful prosecutions
and financial settlements might be taken to mean that Congress and regula-
tors have made significant progress in re-establishing boundaries for corporate
conduct.48 However, we need continued scrutiny to determine how effective
these responses will be in changing the orientations of executives and the repu-
tational intermediaries who are relied on to supplement or replace government
regulators. It is hardly encouraging that Sarbanes-Oxley and modest attempts
by regulators to increase corporate accountability have brought howls of protest
from lobbyists and sparked efforts by their Congressional allies to stop or roll
back reforms. As yet, there has been little challenge mounted against the ne-
oliberal ideologies and policies which anchored the institutional framework
that made pervasive corruption possible. In sum, future work should consider
whether the response to the New Economy crimes has significantly reformed
the corporate governance system or was merely “damage control”—as was the
case following the savings and loan scandals in the 1980s.49

Finally, analysts should look for ways in which corruption has been a con-
stitutive force in economic restructuring. Charles Perrow makes such a claim
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about the rise of the corporate economy in the 19th century which produced
a separation between ownership and control that still problematizes corpo-
rate governance.50 The prosecution of Frank Quattrone—who brokered a mar-
riage between Wall Street finance and Silicon Valley technology—led some
commentators to question Silicon Valley’s distinctive brand of insider capital-
ism, but by that time it had spread across a great deal of the U.S. corporate
economy.

Conclusion

Our review of the literature shows that researchers increasingly are seeking to
link new forms of corporate crime with transformations in economic structures
and institutional frameworks. In particular, the New Economy scandals of the
late 1990s were associated with the rise of a network economy and institutional
alterations (e.g., deregulation) that left corporate governance relyingmuchmore
on reputational intermediaries. Indeed, the combination of novel organizational
arrangements, new regulatory environments, and political obstruction of regu-
lators had, in many cases, left the lines blurred between an “aggressive” bending
of the rules and blatant fraud. Thus we have proposed that the New Economy
scandals be characterized as a wave of corruption rather than of crime per
se, although a series of recent felony convictions indicates that aggressive law
enforcement can produce compelling criminal cases in especially egregious
instances of fraud.

Our review also produced evidence on the scope and nature of the New Econ-
omy frauds, suggesting that they reflect a systemic problem in corporate gov-
ernance rather than the deeds of a small number of “bad apples.” A distinctive
empirical profile emerged: The frauds typically were organized by inter-firm
networks wherein executives and business professionals collaborated in devis-
ing deceptions that exploited regulatory gaps so as to pump up revenue numbers
in financial statements. The New Economy frauds were striking in terms of the
prominence of the lead culprits, the institutional mechanisms they commanded,
and the extent to which they “normalized” corruption. The participants,

. . . included entrepreneurs who were celebrated as New Economy heroes, reputable
professionals, prestigious financial institutions, and business notables with the highest
of political connections. . . . Their modus operandi was to exploit normal institutional
mechanisms for gaining expert approval and public notices. And, to an extraordinary
extent, they came to see even the most egregious organized deceptions to be “normal”
practice in their line of business.51

In contrast to moralistic approaches that would scrutinize the character of in-
dividual participants in the New Economy frauds, sociological treatments have
illuminated the social settings in which individuals found meaning, motivation,
opportunities, resources, and collaborators. This allows us to understand the
New Economy scandals as an enterprise that was collective, and even con-
formist, in nature. Focusing on institutional frameworks as well as social struc-
tures that set the scene for the crimes also allows one to capture the socially
situated agency of lead participants, who used their strategic positioning in
organizations and/or networks to actively exercise power in constructing and
manipulating relationships and meanings.
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4
Cesare Beccaria and White-Collar
Crimes’ Public Harm
A Study in Italian Systemic Corruption

Gabrio Forti and Arianna Visconti

As the great Italian Enlightenment thinker Cesare Beccaria put it, “The true
measure of crimes is . . . the harmdone to society.”1 ForBeccaria, a humanitarian
legal reformer and the forerunner of the classical school of criminological
thought, law should be employed only to control behavior that is harmful to
society, and to punish only insofar as the punishment is proportionate to the
harm done. Beccaria observed that “they were in error who believed that the
true measure of crimes is to be found in the intention of the person who commits
them.”2

The word harm is both vague and ambiguous, as Joel Feinberg has observed,
but “it is a more convenient abbreviation for a complicated statement that in-
cludes, among other things, moral judgments and value weightings of a variety
of kinds.”3 However abstruse, especially from a legal point of view, “harm” has
played a significant role in criminology, figuring in crime seriousness ratings4

and in criteria used to define “crime” independent of legal dictates.5

We will advance the idea that Beccaria clearly understood how “harm” can-
not be conceived apart from the social status of the offender (better still, that
such status is an essential yardstick to measure the amount and level of harm
inflicted and especially to characterize the harm as “public” rather than “pri-
vate”). He believed that persons who have achieved prominence and power
commit crimes inflicting the most harmful effects because of their elusiveness
and their potential for replicating themselves and threatening the whole legal
and moral fabric of society.

We will focus on the crime of corruption to illustrate this point, discussing in
some detail the Italian experience of tangentopoli, in the nineties, when there
was a crackdown (“mani pulite operation”) on massive kickbacks that threw
some light on a pattern of systemic corruption. First, however, we will address
some general definitional issues related to white-collar crime and to corruption.

I. Beccaria and Public Harm

Beccaria’s discussion of harm is related to the principle nullum crimen sine
lege (no crime without law), a principle he “vehemently advocated.” Also, an-
ticipating the great psychological and psychoanalytical achievements of the
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19th and 20th centuries, Beccaria displayed remarkable insight into the human
mind, pointing out how the disregard of legal principles by states or the ruling
class could impact people’s feelings, attitudes, and behavior. As emphasized
by late-modern discussions on uncertainty arising from the inability of govern-
ments to check savage free-market struggles,7 he anticipated how a perception
of widespread anomie among citizens is bound to generate fear and, conse-
quently, to undermine a clear understanding of social reality that is essential if
people are to make correct public choices. “Fear” is deemed to have a significant
bearing on human behavior so that “the fear of being injured is greater than the
desire to injure.”8

Beccaria emphasized that enlightened minds must be free of fear:

The view that each citizen should have within his power to do all that is not contrary
to the law, without having to fear any other inconvenience than that which may result
from the action itself—that is, the political dogma that should be believed by the people
and inculcated by the supreme magistrates, with the incorruptible guardianship of the
laws. [It is] a sacred dogma without which there can be no lawful society; a just
recompense to men for their sacrifice of the universal liberty of action over all things,
which is the property of every sensible being limited only by its own powers. This
shapes free and vigorous souls and enlightened minds; this makes men virtuous with
that virtue which can resist fear, and not that of pliant prudence, worthy only of those
who can endure a precarious and uncertain existence.9

It is also to protect society against public harm arising from the sway of “the
right of the strongest” that especially “the great and rich” should be kept in
check by law:

Within this class [of the greater crimes] are included not only the assassinations and
thefts committed by men of the lower classes but also those committed by noblemen
andmagistrates, the example ofwhichactswith greater force and ismore far-reaching,
destroying the ideas of justice and duty among subjects and substituting that of the
right of the strongest, equally dangerous, in the end, to those who exercise it and to
those who suffer it [ . . . ]. The great and rich should not have it in their power to set a
price upon attempts made against the weak and the poor; otherwise riches which are,
under the laws, the reward of industry, become the nourishment of tyranny. There is no
liberty whenever the laws permit that, in some circumstances, a man can cease to be a
person and become a thing: then you will see all the industry of the powerful person
applied to extract from the mass of social interrelations whatever the law allows in his
favor. This discovery is the magic secret that changes citizens into beasts of burden;
in the hands of the strong, it is the chain with which they fetter the activities of the
incautious and weak.10

Moreover, in the chapter on the “punishments of nobles,” Beccaria sees the
true “measure” of such punishments not in “the sensibility of the criminal,” but
in “the public injury, which is all the more grave when committed by a person
of rank.”11

Beccaria details other features of crimes by the “great” and the “rich.” Fore-
most, he notes the potential for affecting a large number of people and, relat-
edly, breeding new crime. In his words: “[W]WW rongs breed new wrongs; hate is a
more lasting sentiment than love—so much more lasting as the former acquires
strength from continuation of the acts that weaken the latter.”12

Beccaria develops the idea that no overt state capture by a tyrant is needed
to have a tyranny established, but only a situation where “the right of the
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strongest” is affirmed, and people cease to be persons and become things,
seeing destroyed in their minds the ideas of justice and duty. Beccaria employs
a kind of pre-Kafkeske metaphor of the insect: “Men generally set up the most
solid embankments against open tyranny, but do not see the imperceptive insect
that gnaws at them and opens to the flooding stream a way that is more secure
becausemore hidden.”13 Beccaria shows here deep awareness of another feature
of economic crime and corruption, namely, their elusive nature, which usually
frustrates most attempts to prosecute them effectively.

If one considers another chapter of Beccaria’s work, on “the spirit of the
family” (which, by the way, would suffice to attest its modernity, and even its
late-modernity), it is possible to understand better the way through which any
break of the legality principle, especially by “the greats,” can lead to further
crimes, how wrongs can breed new wrongs.

Family spirit is a spirit of details, limited to trifling facts. The spirit that rules republics,
sustained by general principles, observes the facts and classifies them in the order of
their importance for the good of the majority. [ . . . ] Such contradictions between the
laws of a family and the fundamental principles of a commonwealth are a fertile
source of other contradictions between domestic and public morality; they occasion,
therefore, a perpetual conflict in every mind. Domestic morality inspires submission
and fear; the other, courage and liberty: the first teaches the limitation of beneficence
to a small number of persons, involving no spontaneous choice; the second calls for
the extension of it to all classes of men. One commands a continual sacrifice of self
to a vain idol, called “the good of the family” (which is often the good of no one of its
components); the other teaches the pursuit of personal advantage without violation of
the laws.14

Equalling the focus of many contemporary criminal policy discussions, Bec-
caria was able to outline causes and effects of crime and thus the sensitive area
on which any legislator should crack down to cope with it, namely, reducing the
citizens’ fear by which most crimes (including white-collar crime and corrup-
tion) are fed, ensuring that laws are clear, simple, and based on the idea “which
is the foundation of human justice,” namely, “common utility” and therefore
“relations of equality” among human beings (“see to it that the laws favor not so
much classes of men as men themselves”),15 as well as fostering and spreading
knowledge, “which breeds evils in inverse ratio to its diffusion, and benefits in
direct ratio.”16

These same recipes may be deemed suitable to dissolve what Beccaria calls
the harmful “spirit of the family,” a spirit precisely incompatible with an effec-
tive legality principle.

II. White-Collar Crimes’ Harm

Edwin H. Sutherland

Edwin H. Sutherland, almost two centuries later, echoed Beccaria’s stress on
the harmful consequences of crimes by the great and rich. Sutherland’s defini-
tion of what he labeled white-collar crime is crucial for our consideration of
social harmfulness. “White-collar crime,” Sutherland wrote, “may be defined
approximately as a crime committed by a person of respectability and high so-
cial status in the course of his occupation.”17 Equally relevant for our purposes
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is the definition that Sutherland put forward in his 1939 presidential address to
the American Sociological Society: “White-collar crimes in business and the
professions consist principally of violations of delegated or implied trust.”18

The crucial aspects of these definitions is their focus on the criminal’s status
and the emphasis on the harmful consequences of abuses of trust:

[The] financial loss from white-collar crime, great as it is, is less important than
the damage to social relations. White-collar crimes violate trust and therefore create
distrust, and this lowers social morale and produces social disorganization on a large
scale.19 [ . . . ] How can we expect boys of the inner city to have standards of honesty,
decency and morality higher than the standards they observe in their own public
officials.20

Onayetmoregeneral level, it is Sutherland’s peculiar andwell-knowndefinition
of “crime” that emphasizes the relevance of the social harmfulness of a conduct
in order both to define it a “crime” and to qualify, on a more substantial basis, as
“criminal” even all thosewhite-collar offenses that, in spite of their harmfulness,
are not punished on first instance by criminal law because of a heavy-rooted
“benefit of business.”21

Recent Research

The study of the harm inflicted by white-collar crime has expanded far beyond
the computation of financial losses, and now encompasses physical, psycho-
logical, moral, and social harms. Attempts to document these harms have been
hampered by inherent characteristics of white-collar crime, such as low visibil-
ity, secretive perpetrators, diffusive victimizations, and variations in what might
be an acceptable definition of white-collar crime.22 Should law be the measur-
ing stick of the offenses to be considered or should harmful consequences be
the criterion for consideration?

The latter route has been taken by David Simon and Stanley Eitzen, who in-
clude in their review of “elite deviance” not only criminal and unethical acts of
government and corporations, but also violations of fundamental human rights
committed by people whose position within organizations (i.e., large corpora-
tions, government, and the military) have provided them the greatest amount of
wealth, power, and often prestige. Simon and Eitzen examine work-related dis-
eases and injuries, harms inflicted on consumers and the entire economic system
by monopolies, as well as dangers to health and survival from environmental
pollution. They also consider political and economic scandals that undermine
citizens’ trust and society’s moral standards. They maintain that corporations’
influence on criminal policies favor race- and class-based discrimination and
that elite deviance’s frequent and strong links with organized crime largely
contribute to the expansion and strengthening of the latter. On a more general
level, this great imbalance of power and wealth to elites’ advantage—obtained
through illicit means—increases social strain and thus leads to an escalation of
street crimes.23 Along these lines, it’s also worth mentioning Grant Stitt’s and
Davil Giacopassi’s suggestion24 to substitute “corporate harm” for “corporate
crime.”

As to physical damages, the terms “white-collar violence,” “corporate
violence,” and “corporate homicide” made their appearance following the trial
of the Ford company for the burning deaths of passengers after a rear-end gas
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tank explosion of their Pinto model. It extended to conduct involving matters
such as violations of safe working conditions and product safety, toxic waste
violations, pollution, and the activities of the tobacco industry.

There remains, however, a scarcity of empirical research on the psychologi-
cal harms of white-collar crime. The impact on individuals is mediated by the
characteristics of the particular offense, the diffusion of the injuries, and the
fact that the perpetrator often is not readily identifiable as a human being, but
rather is an organization. One study examined the psychiatric consequences for
victims of violent crimes and white-collar frauds and concluded that anxiety
and depression followed on the heels of both.25 Then there is the further psy-
chological trauma that white-collar crime victims sometimes suffer when they
deal with control agents who tend to regard their complaints as less serious than
those of victims of street offenses,26 which can in turn strengthen and enlarge
a dangerous feeling of insecurity and of distrust towards institutions.

This latter feeling is one of the aspects of the moral and social harm27 in-
flicted bywhite-collar crime. Social harms caused by economic crime and,more
specifically, by corruption are quite numerous and serious28: in an economic
system which is largely based on collection and investment of savings through
institutional agents, a breakdown of the public’s trust in institutions which run
and survey this system can lead to recessions. Widespread illicit electoral con-
tributions to political parties and vote bargaining, as well as corruption, finally
produce a diffuse mistrust of government and business, which can also under-
mine democratic principles and respect for law in general. Public perception of
a state “strong with the weaker ones and weak with the stronger ones,” whose
penal system, both in legislation and in law enforcement, is marked by a dis-
parity of punishment for offenses of lower classes and higher ones—the latter
often sheltered by complex organizations—leads almost inevitably to a general
cynicism toward law and institutions, to a large perception of the whole system
as fundamentally unjust, and to a diffuse feeling of social strain and rebellion.
Finally, the public’s wide and frightening perception of victimization risks, ev-
eryday more frequent, huge, and pervasive,29 caused by uncontrollable acts by
individuals or powerful, impersonal entities that are not checked at all by those
institutions which should defend citizens but instead are seen as corrupt or in-
capable, largely feeds and strengthens that feeling of uncertainty which, as the
great sociologist Zygmunt Bauman put it,30 is nowadays a common character-
istic of late-modern societies. This seriously undermines the individual’s faith
in a rational world, in which long-term projects and engagements are possible
and sensible.

Definitions of White-Collar Crime and Implications of Harm

There are many criminologists today who believe that social status and repu-
tation of the criminal are too amorphous and confining as white-collar-crime
criteria to provide adequate theoretical value. Consequently, some suggest that
the label “white-collar crime” should be tied to special formal features, with
little or no regard to the personal characteristics of offenders—that the aim
should be to “collar the crime, not the criminal.”31 But when legal categories
are employed they tend to be conducive to a selection of samples that in-
cludes a considerable array of representatives of the lower sectors of economic
life.32
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Definitions that better capture the concept of harm related to economic crime
(and, more specifically, to corruption) are those that focus on personal attributes
of the offender. Not so much because it is the status that provides people op-
portunities, means, knowledge, and rationalizations that are needed to commit
these notably harmful offenses, but rather because the positions that the persons
occupy can heavily aggravate the extent of the harm that they inflict.

Elusiveness and Double Standards

First of all, white-collar criminals, as we denoted them, can employ their pro-
fessional skills and the complex organizational structures into which they are
embedded33 to conceal their misdeeds. They have the advantage that as busi-
nesspersons they are legitimately present at the site of their illegal activity.34

Victims fail to understand that they have been exploited in what they perceive
to be normal business routines. Besides, even if they suspect or know that they
were harmed, they often do not possess information about the procedures they
need to undertake for redress.35 The low visibility of white-collar crimes en-
sures that only egregious cases in which the offenders often manifest a lack
of strategic skills are uncovered. The absence of social awareness and alarm
undoubtedly influences criminal policy and tilts control agencies to focus on
more obvious street offenses,36 which are less harmful for society.37

The “discovery” of white-collar crime by criminologists occurred rather late
and there are still relatively few specialists in the field. Street crimes (and, today,
terrorism) hog public resources devoted to crime prevention. Besides, white-
collar crime research suffers from technical difficulties inherent in unreliable
statistics and problems with recourse to self-report and victimization surveys,38

and even from the fact that a large number of socially harmful offenses aren’t
punishable by criminal law but are, instead, regulated by civil or administrative
law.

The influence of business and industry on legislation, though pervasive, can-
not simply be reduced to class or conspiracy theories, given the dynamic inter-
actions of varying interest groups.39 The web of interactions and balances of
power among different lobbies and government forces are complex and easy to
change, so that mechanisms like lobbying and political fundraising,40 or agency
capture, or the larger economic means (so much larger than public ones) corpo-
rations can use in scientific research and image promotion campaigns in order to
sustain their plants’ and products’ safety,41 generally lead to a web-like kind of
influence on legislation, a so-called model of coherence without conspiracy.42

Where there are clear instances of collusion between the world of business and
legislatures, we most often will find that they occur in places with high levels
of systemic corruption, traditions of buying and delivering of votes, and the
diffusive presence of conflicts of interests.

This model attests to the so-called double standard of justice for white-collar
crime and street crime,43 which can be observed not only in legislators’ regu-
latory and sanctioning choices, but even in the different terminologies adopted
while coping with these two kinds of deviance.

Political debates in regard to white-collar crime typically use the word reg-
ulation and refer to street offenses in terms of “crime control” and declare
“wars” against offenses such as drug trafficking and terrorism. The “fight”
against common crimes is often based on ethical claims, while white-collar
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crimes are subject to a colder, cost-benefit approach by legislators, generally
not interested in a moral evaluation of corporations’ and businessmen’s harmful
actions44 and more inclined to neo-liberal claims adverse to public interference
in market dynamics. They may even place a positive “spin” on white-collar
crimes, claiming, for instance, that corruption is “functional” because kick-
backs “grease the wheels of the economy.”

Laureen Snider has pointed out that corporate crime has tended to be char-
acterized as obsolescent though recourse to specialized knowledge claims by
powerful elites. This did not occur because superior knowledge was obtained
but because new truth claims were developed which were more compatible with
the core concerns of dominant interest groups and hence were more likely to
be used in developing criminal policies.45

There also is a kind of blackmail that corporations can use against commu-
nities where they occupy a key position in economic life by providing jobs and
paying taxes. They can threaten to close down or transfer their operations else-
where, threats that can exert great pressure on authorities to grant concessions
to the companies.46

Media and White-Collar Crime

Corporate violence such as environmental disasters,workplace deaths, and toxic
torts as well as monstrous financial scandals stand as exceptions to the usual
absence of attention in the media regarding white-collar crime.47 Media atten-
tion is particularly likely when well-known corporations or business celebrities
are involved in a scandal.48 But the media are prone to sensationalism and
only rarely do they provide sophisticated scrutiny of the facts of the situation
and its causes: they may emphasize the large and palpable harms, especially
when there is a butcher’s list of such consequences. Media coverage of white-
collar crime, however, even in the most striking instances, is largely reactive.
Original inquiries by journalists are rare; the choice between an active inves-
tigative approach and a passive one is strongly influenced by media resources,
by considerations of possible implications for advertising revenue, by the risk
of becoming involved in legal actions, and by an evaluation of reader interest.
Most media coverage of business is complimentary, supportive, and consonant
with the media’s role in reproducing the dominant ideology.49

III. Corruption and Its Tangles

Corruption generally is classified as a white-collar crime; however, it may
possess awidevariety of differing characteristics both in termsof the offense and
the offenders. Two different kinds of corruption coexist and interact. The first
operates on a high, elite level, and consists of violations by business executives
as well as politicians and public officials. The second involves low-level, blue-
collar citizens and low-level public employees, and is usually concerned with
matters such as avoiding red tape, securing a phony medical certificate, having
a traffic citation canceled, or avoiding military service.

Corruption is strictly entangled with other crimes, primarily other forms of
economic crime: first, it is instrumental in allowing others to commit white-
collar crimes (frauds, antitrust violations, product safety violations, abusive
toxic waste disposal, money laundering, etc.); in its turn, corruption itself is
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made possible or facilitated by other economic crimes, especially false corpo-
rate financial reports, tax evasion, money laundering, etc. In modern democ-
racies the costs of politics—especially for electoral campaigns—follow a kind
of inflationary trend that is a fertile field for corruption to take root in, fed as
it is both by economic lobbies and organized crime.50 And especially notable
in the Italian socio-political environment, where traditionally the presence of
organized crime is very prominent, is what Simon and Eitzen label “organized
white-collar crime,”51 which embraces all economic enterprises of criminal enti-
ties. Here corruption serves as a fundamental link and lubricant for relationships
between organized crime groups and the world of business and politics.

First, there is the instrumental use of corruption by criminal organizations,
even in the more subtle shape of vote bargaining, which allows the progressive
abandonment of violence for more subtle white-collar tactics which are used in
the service of cementing relationships with politicians. At the same time, these
strategies grant to organized crime a stronger hold on the legitimate economic
life of the country;52 there follows a retreat of honest businesspersons from
participation in the economic life of the country, that in turn increases market
domination by criminal enterprises. Second, citizens are forced to confront the
growing and inescapable corruption of the public administration, demonstrated
daily by its ineffectiveness. This tends to push them toward illicit solutions to
their problems and needs. It also encourages liaisons with underworld forces
who wield power (the protection of the “family,” as Beccaria would have put it)
and appear to represent the only forces capable of guaranteeing attainment of
their goals. It is quite clear, then, that the moral harm stemming from such dif-
fusive and systemic corruption—which, besides its connecting with organized
crime’s expansion—is certainly larger and more serious than all economic dam-
age already caused by the irrational allocation of scarce public resources and by
organized crime’s illicit activities—these being of a traditional kind or not—that
corruption caused or helped. Moreover, these harms are already very difficult
to classify because of their diffusive character, their ramifications, their low
visibility, and their tendency to show up only over time.

In summary, economic crime and corruption overlap and reinforce each other
practically and culturally as well. Both often have common roots, and their joint
operations add to their harmful nature and their hold on society. Interactions
between organized crime and corrupt practices demonstrate an inextricable
network. Both take advantage and benefit from each other in a kind of an
embrace. Also, the respective subcultures undermine the roots of civil and
democratic communities.

IV. Italian “Systemic” Corruption

We will focus on recent Italian episodes of corruption in order to exemplify our
previous general statements regarding harm and the dynamics of white-collar
crime.

February 17, 1997, was the date of the disclosure by the Italian judiciary
of a massive network of systemic corruption. That date saw the arrest of the
president of the Pio Albergo Trivulzio (PAT), a public body responsible for the
care of elderly people in Milan. He soon began to inform investigators about
massive amounts of bribery in the public sector, pinpointing a myriad number
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of cases that would be studied by scholars seeking to document episodes of
corruption.53 It was learned that “corruption had become the norm” and that
public life rewarded people prone to illegal acts and punished those who held to
standards of good conduct.54 Therewas a great spurt in the number of corruption
cases uncovered at this time, but subsequently the figure declined as (illegal)
business returned to its usual pattern.

It was found in the wake of the PAT scandal that corruption was more than
a limited and occasional pathology—that it had attained a “systemic” shape,
with a network of tangles in business and organized crime, a vast extension and,
partly, an organization on an international basis with the strength to enforce a
network of informal, illegal rules. To describe adequately some of the main
features of corruption in Italy we need to put aside terminological subtleties,
such as those regarding the difference between “corruption” and “bribery.” We
will treat both as if they had virtually the same meaning, though we are well
aware that corruption is the more generic term, whose most obvious reference
is to the receipt of a bribe by a public official. At its core, Italian corruption,
apart from its pervasive hold on the political and administrative apparatus, has
not differed greatly from corruption in other countries: an exchange of money
or other goods for privileged treatment from public officials.55 The underlying
dynamic of corruption is the power of officials to influence at their discretion
the assignment of property rights to scarce resources.

A more detailed analysis reveals the following features of corruption in Italy:
(1) it is the result of highly rational choices by the persons involved; (2) it has
grown from but not into a framework of stable and continuous relationships
between public officials and private businesspersons; (3) it has been “circular”
in its effects and nature as it has expanded; (4) it has been extremely difficult
to attack with the traditional tools of criminal justice since the obvious aim of
the bribers and bribees is to carry out a secret transaction that is profitable for
both.56

We will deal with these features of Italian corruption in sequence. Such an
overview will involve some simplification as we describe the features that play
a predominant role in the behavior.57 After this assessment we will seek to con-
ceptualize the relationship that links the main features of systemic corruption,
showing how they support and exemplify Beccaria’s ideas regarding the inner
structure of “public harm.”

1. Rationality

Corruption is a crime of calculation, not of passion.58 However complex the
network of Italian corruption may seem as it relates to stylized models of a
political economy approach,59 we need to recognize that most partners to a
bribery in Italy act on the basis of a rational assessment of the costs and benefits
of their behavior. Benefits, besides the obvious economic gain, encompass other
advantages accruing from the transaction, including the acquisition of prestige
as a “great briber” or “leadingbribee.”Thismayestablish opportunities to garner
additional future bribes, or to enlarge and strengthen one’s political influence.
We believe that economic gain plays amore significant role for the private briber
than for the public bribee. The former, generally a businessperson, generally an
executive or tycoon, is accustomed to balancing advantages and disadvantages
before acting or restraining from action. The public official operates in a less
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flexible environment, shackled by a bundle of regulations that involve status
and income. Basically, he or she will likely be attracted to engage in an illicit
transaction when the difference between his or her fixed wages and the bribe
amount, which is relatively stable according to the Italian experience, becomes
enticing.60 Of course, both the likelihood of discovery and the “moral cost”
figure into the calculation of whether to participate in a bribery scheme.

We think that this moral cost is likely to lie more heavily on the mind of
the public official, as the private businessperson can readily mobilize a more
impressive apparatus of neutralizations and rationalizations, self-justifying ex-
cuses that usually focus on company survival or the preservation of employees’
jobs. Court trials demonstrate a generally tolerant judicial response to the of-
fenses of businessmen who resort to these kind of explanations for their actions.
The businessperson-briber develops a dual attitude: he complies with the legal
order as a whole, but deftly and without embarrassment ignores rules that hin-
der achievement of personal and professional goals. The vulnerability to crime
derives from the opportunities for profit that are seen as being obstructed by
unreasonable political and bureaucratic tangles, so that the law comes to be
viewed as a façade.¸̧

2. Stable Illicit Relationships

The stablility-continuity element of corruption has achieved such a significance
in the Italian experience that it requires separate and close attention. The dynam-
ics of corruption have been deeply affected by an intense search for guarantees
of smooth and favorable conditions for illicit transactions. Such guarantees are
often achieved through the protection of a politician who is able to inflict, or at
least threaten to inflict, sanctions in the event that the illicit agreement is broken
by one of the parties.

A main goal pursued during the initial phase of the corrupt transaction is the
establishment of rules that allow an ordered operation of the illegal plan. In
some instances, the payment of bribes becomes a kind of admission fee to the
distribution of public resources, which also serves to check, regulate, or prevent
new entries.61 The crucial role played by such stability explains the presence
of intermediaries (the faccendieri) who are endowed with special talents for
illicit practices and who handle problems related to the reliability of the parties.
Using the terminology of game theory, we could say that bribers and bribees try
to establish a “cooperation.”62 The expectation of a marked continuity offers
good guarantees that agreements will be respected, allowing long-term transac-
tions between reliable partners. Such confidence shared by the group, a terrific
lubricant for the machinery of systemic corruption, also enables the infliction
of strong and convincing sanctions, which may involve the exclusion of the
violator from future lucrative relations with the administration.63

3. Feedback

Another feature which the analysis of corruption must take into account is what
we call “circularity,” which also explains and contributes to its highly harmful
effects. This feature is the key to the genetic code of corruption. It refers to the
fact that what is touched by corruption—be it a person, an act, or a value—is
bound to be transformed into a salable item. A main effect of corruption is that
it stimulates the supply and demand for kickbacks, gradually pushing honest



500 Gabrio Forti and Arianna Visconti

people to the margins. Moreover, the increase in the number of corrupt people
enlarges the opportunities for corruption and makes them more enticing as it
reduces the risk of being identified.

“The loss of confidence in the impartiality of the administration undermines
the ethical basis of the community and encourages people to breach the social
contract”; “the existence in itself of an illegal market where benefits may be pur-
chased frompublic officials, diminishes the incentives to develop a reputation of
honesty in the industry”; as illegality comes into common use, public reproach
of wrongdoings is weakened.64 At the same time, with the spread of bribery,
the “moral costs” of corruption, together with any guilty consciences and fear
of falling into disrepute, sink, while the likelihood of finding a “trustworthy”
partner in illicit transactions is markedly increased.65

Whenever citizens are no longer able to get the protection of their rights
to services and resources, lack of confidence in the soundness and efficacy of
public procedures usually gives rise to a demand for private protection, even in
relationships between ordinary citizens and public bodies. This result has deep
roots and need not depend upon a particular corrupt official who actually makes
demands or threats. It inheres rather in a degenerative situation, characteristic
of Italy, that is dubbed corruzione ambientale (environmental corruption).

Corruptions replicate themselves in a horizontal as well as a vertical manner.
Horizontal extension take the form of a general increase in the same or related
offenses. Some instances of this dynamic is the support organized crime gets
from corruption and vice versa, as well as the expansion of bribery beyond
national boundaries. Corruption also proliferates vertically, from top to bottom
and, though less often, from bottom to top, weaving a tight and wide network of
complicities at various levels of the political, administrative, and economic life
and disrupting any social hierarchy based on real consensus, merit, and ability
to sustain competition.66

An intrinsic effect of corrupt transactions is that they weaken the objectivity
that is needed for satisfactory public decisions, giving place to an invasive mar-
ket dominance, which disrupts most rules governing administrative action. As a
consequence, a tear is progressively opened in the fabric of the state apparatus,
which should pursue the public interest and should clearly remain detached
from business logic.67 Corruption is apt to make interchangeable everything of
value with which it comes into contact, transforming due services into arbitrary
favors. Then, as it worms its way into the delicate texture of public sector, it
erodes the foremost values on which public action should be based.68 Such an
invasive commercial perspective shows an intrinsic tendency to spread and con-
solidate, gradually overrunning every sanctuary for impartiality and selflessness
still extant in the administration.69

This evolution is further fostered when findings about corruption in public
administration discredit politicians and high-ranking bureaucrats. Public blame
tends to extend fatally from single politicians to politics as a whole, and from
single officials to the entire administrative apparatus, reducing public life to a
heap of rubble.

Meaningful, though not entirely conclusive, are Italian statistical data on
reported crimes which show a marked reduction in the number of extortions
(concussioni) in comparison with the number of bribes (corruzioni). Since the
beginning of the “clean hands” campaign led by the public prosecutors—the
latter have been reported twice more often than the former.70 Such a trend could
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be construed as a progressive strengthening of the role played by private busi-
nessmen in the illicit transactions with public officials, since bribery, in contrast
to extortion, being something like an illicit contract, is usually preceded by ne-
gotiations where the businessman freely, actively, and somewhat aggressively
enters into agreement, in order to achieve a profitable outcome, not simply to
avoid bad treatment.

Elusiveness

An analysis of Italian corruption must examine the element of secrecy that char-
acterizes it, its elusive nature, which generally frustrates attempts to detect and
prosecute it. Corruption, it has been written, “thrives in the dark.”71 Sutherland
and Donald Cressey pointed out that bribery is an “extremely prevalent crime
for which arrests are seldom made” and that its private sector elusiveness lies in
the fact that “the cost of the gifts is added to the price of the merchandise being
sold, so that the employer and, eventually, the consumer are forced to subsi-
dize the employee.” They noted further that “persons who have experience in
both business and politics claim that standards of honesty among politicians
are higher than they are among businessmen.”72

Italian networks of corruption are complex; in part this is traceable to the cus-
toms of the country and the communications code among those who participate
in the illegal dealings.73 With its enormous presence in the ranks of government
administrators, it is bound to generate special skills in the art of illegality. Such
sophistication is evident in the multiplication of individuals involved nowadays
in such activities—intermediaries, business personnel, politicians, administra-
tors, and others. The roster goes far beyond the traditional dyadic structure of
bribery, when only a private briber and a public bribee were involved.

The Italian media coverage of corruption follows the path of white-collar
crime in general, with one peculiarity: it is characterized by bouts of sensa-
tionalism devoid of satisfactory analytical and critical interpretation and back-
ground. The initial media reports are generally followed by a well-orchestrated
response aimed at counteracting public indignation. It is alleged by the cul-
prits that the prosecutors are acting as agents of the dominant political party
and scapegoating the suspects. To date, the maneuver seems to have enjoyed
considerable success in Italy.

V. The Harm of Corruption

Corruption has a devastating impact on society as a whole, an outcome that
has been amply demonstrated in research by Italian economists.74 A prominent
German criminologist noted the toll that corruption can take: “It not only drains
valuable human resources,” he pointed out, “it undermines the self-image, cred-
ibility and legitimacy of the governing elites in the minds of the public”.75 For
its part the English Law Commission took the position that “short of high trea-
son it is almost impossible to imagine an offense more grave than to corrupt
one of the public servants and cause neglect of his duties.”76 Similarly, in a
conference held several years ago in Cambridge, corruption was depicted as
a cancer which eats into the social fabric, undermining trust and destabilizing
state institutions. Corruption aptly was named “the enemy within.”77

Neither Italy’s public nor the “new” politicians ruling the country have proven
to be sensitive to the pressing need of a concrete solution to the problem of
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corruption. Though plagued by massive corruption, and despite the thorough
purges of the recent years, Italy remains unable to devise new legislative so-
lutions to combat corruption, despite an enormous growth of concern about
the situation in other countries, a concern exemplified in numerous congresses,
reform measures, and an upsurge in scientific publications devoted to diagnoses
of corruption. A similar interest has been manifest by international organiza-
tions, including the United Nations, O.E.C.D., G.A.T.T., the European Union,
and the Council of Europe.

There are several explanations for the weakness of current Italian anti-
corruption policies. After the original dramatic reaction to a major scandal,
public opinion concerned with the issue appears to wane, perhaps because the
high level of disgust with politics turns people away from desiring to have
anything to do with a possible political solution. At the same time, politicians
unmasked for engaging in corrupt activities nonetheless retain their followers,
while the activities of anti-corruption forces draw very little media attention.
There also tend to be responses that represent symbolic gestures against cor-
ruption rather than enforcement policies with “teeth.”

The authoritative Transparency International Corruption Perception Index
2005 CPI (Corruptions Perception Index) reports the degree of corruption pre-
sumed by business people and analysts to be present in a nation: scores range
between 10 (very clean) to 0 (highly corrupt). A total of 117 out of 159 coun-
tries considered scored less than 5; and 72 countries, less than 3. Corruption
is perceived to be most acute in Bangladesh, Turkmenistan, Nigeria, Chad,
Myanmar, Haiti, Nigeria, Equatorial Guinea, and the Ivory Coast, all of which
have a score of less than 2. In 2005, Italy ranked 40th with a CPI total of 5.0
compared to 9.7 for Iceland, the country ranking first: Italy was 29th in 2001,
31st in 2002, 35th in 2003, and 42nd in 2004. Despite the slight improvement
of the latest year, data indicate an overall deterioration of the corruption level
in Italy since 2001.

An adequate response to corruption should entail effective punishment for
the criminals. There also is a need for people who have acted as whistleblowers
to be spared the fearsome sanctions usually imposed for behaviors, i.e., the
banishment from future public work—a sanction politicians and bureaucrats
will be able to inflict whenever the judiciary is impaired (as it has been almost
regularly in the past) in its ability effectively to punish and remove from office
all criminals, or the administration lacks the means or the will to get rid of most
wrongdoers.

Systemic corruption is particularly elusive because any attempt to crack down
on it is bound to antagonize large sectors of the entrenched establishment. The
situation is not confined to Italy. In spite of the growing awareness of the dangers
of corruption in countries belonging to the European Union, very few trials in
which corruption is charged have taken place in member states.

The decline in general institutional trustmay reverberate to produce a diminu-
tion in the prestige of and confidence in the judiciary, leading to further com-
plications in the prosecution of corruption. It is undeniable that many cases of
bribery in Italy have been set aside because of corrupt justice officials. Cer-
tainly, this appears evident when information surfaces about briberies known
to officials that had long evaded prosecution. Such situations arouse suspicion
of collusion that involves judicial participants. Prosecutors cannot help being
selective in terms of the cases that they pursue, a matter that allows those who
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are charged to emphasize how arbitrary their choice has been and to question
the objectivity of the judicial process. This is particularly prominent when those
who are prosecuted are known to be members or supporters of the opposition
political party.78

A particularly devastating aspect of corruption stems from its often being
perpetrated by offenders, to use Sutherland’s words, “of respectability and high
social status.” The two major features highlighted in our analysis of systemic
corruption in Italy—elusiveness and circularity—are the core elements of the
harm that the behavior inflicts. Systemic corruption is actually the final stage
of a longer process. It differs from endemic, sporadic, routine, and petty cor-
ruption, which, notwithstanding the dark figure associated with them do not
create the pervasive sense of social malaise associated with systemic corrup-
tion. It undercuts civic culture and undermines the faith of citizens who “have
developed strong community-regarding norms” and “do not feel they need to
work through an influential intermediary in order to get the benefit of the laws
and administrative programs.”79 They do not require protection for exercising
their rights because they have obtained a stable objectivity in their social setting
that allows individuals and social groups to have their identity and status recog-
nized by the state without recourse to friendly and sometimes venal politicians.
Giulio Sapelli regards the main feature of the control by the governing class in
Italy to be a resistance to constructing institutional rules which would interfere
with its personal interest. He points to a fragmented and scattered collection of
responses to social needs.80

Any anti-corruption policy shouldfirst and foremost seek to develop and cher-
ish a civic culture. This entails making the public, in accord with the criminal
justice agencies, aware of the elusive nature and systemic extent of corruption.
It needs to focus on the abuse of power by those Beccaria designated as the
“noblemen,” since their misbehavior has effects that are notably farreaching,
destroying ideals of equitable justice and substituting for them the unfettered
rule of the strongest.

To build a civil culture by fighting corruption involves at least two main
elements, which today may sound bold and especially difficult, especially in
Italy. First, any anti-corruption strategy should fry the big fish. When a culture
of impunity exists, the only way to destroy it is for a number of major corrupt
individuals to be caught, convicted, and punished. This would work most ef-
fectively if those so treated were from the party in power. Second, successful
campaigns need to involve ordinary citizens, who can serve as fertile sources
of information by way of hot lines, oversight bodies, call-in shows, educational
programs, and village and borough councils.81

To this recipe we would add a third ingredient, particularly for Italy. There
needs to be a reform of the deplorable “moral” condition of public administra-
tion that will enhance the status and self-esteem of civil servants, reducing the
demoralization that has played so prominent a role in undermining their resis-
tance to bribery. Such upgrading should include an increase in salaries that is
related to merit and professionalism,82 however anachronistic such a proposal
might sound when there are shrinking government budgets, and public opinion
reflects a general dislike for bureaucrats. But such measures are essential at a
time when self-worth is measured in terms of income and when there is a cry-
ing need to rebuild the shattered image of administrators and significantly raise
their resistance against corrupt infections. Today, we must also overcome the
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general lack of loyalty to the state in the Italian bureaucracy, which is a result
of the overriding importance of political patronage and protection upon which
successful careers largely depend.83 Pride in one’s position should be improved.
It is so essential to internalize objective rules84 and thus to counterbalance—at
least in a symbolic way—what is perceived to be the overwhelming social sta-
tus and power enjoyed by white-collars belonging to the higher echelons of the
world of business.

A reader might readily relate these recommended strategies conductive to
the establishment of a civic culture and to a real (not phony) equality before
the law to the “sacred dogma” praised by Beccaria, “without which there can
be no lawful society,” namely, the view that “each citizen should have it within
his power to do all that is not contrary to the law, without having to fear any
inconvenience than that which may result from the action itself, which shapes
free and vigorous souls and enlightened minds and prevents citizens from being
changed into “beasts of burden” struggling in the service of the strong.
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Part IX

Case Studies



1
The Role of the Mass Media

in the Enron Fraud
Cause or Cure?

Stephen M. Rosoff

The relationship between crime and the mass media often has been described by
researchers as paradoxical. Perhaps the most striking of the proposed paradoxes
are the dual contentions that the media can serve as both a cause of crime and a
cure for crime. This paper posits that the recent financial scandals in the United
States—which began in 2001, when Enron tipped over the first domino in a
stunning fission of corporate failures—are a reflection of these contradictory
notions of cause and cure.

Cause

When scholars like Surette1 and others havewritten aboutmassmedia as a cause
of crime, their focus generally has been on violent crime. They cite an abun-
dance of evidence from laboratory studies inwhichmedia depictions of violence
stimulate aggression in subjects.2 They report classic empirical studies of mod-
eled aggression3 and copious anecdotal evidence of copycat crimes.4 Although
white-collar crime can in fact be very violent, especially in the areas of environ-
mental contamination and unsafe consumer products, this is not the case with
the corporate Ponzi schemes and “pump and dump” scams that opened the New
Millennium. If modeling of illegal conduct has occurred—and it clearly has—
themodels typically havebeendeviant leaders, supervisors, or associates,whose
crimes have been rewarded. It seems very unlikely that the media could have
stimulated an explosion of fraudulent financial reports. It is tautological that
there canbeno copycat crimeunless there is a crimebeing reported that someone
could copy. This did not happen. The media failed to recognize—or chose not to
report—that crimes of unprecedented magnitude were even being committed.
They published and broadcast the fraudulent hyperbole but not the fraud.

So one must look elsewhere for a causal link between the mass media and
the corporate scandals. If the media did not abet the fraud through imitation or
social learning, how did they? In the best case, they did it through negligence
or naiveté; in the worst case, through co-optation and complicity.´

When one considers the role of the media in the Enron debacle, the primary
referent is a journalistic segment largely ignored by criminologists—the finan-
cial press, both print and electronic. Excavating back issues of magazines like
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Forbes, Fortune, Business Week, as well as the Wall Street Journal and the busi-
ness sections of other major daily newspapers, for Enron stories is like taking
a journey through a fantastic looking glass and entering a parallel universe of
cheerleading and obsequiousness, a universe where applause drowns out skep-
ticism, where down is up and nothing succeeds like failure. Like the treacly
poetry in cheap greeting cards, it can be painful to read.

Naiveté

The naiveté was manifest in the extravagant praise heaped on Enron from the´
late 1990s through much of 2001. Enron was held up as the epitome of a new
post-deregulation corporate model. As far back as 1998, the highly regarded
Kiplinger’s Personal Finance Magazine, for example, was touting Enron as
“good value,” adding that “Enron’s estimated rate of long-term growth—15
percent per year—is roughly twice that of the market’s.”5

A reporter for the Dow Jones News Service beat the drum even louder in
1999: “In contrast to the ‘boringly predictable’ regulated utilities of old, which
were safe havens for widows and orphans, the newcomers hold the promise of
skyrocketing returns.” His article listed the most interesting energy companies.
Enron topped the list.6

Also in 1999, aLos Angeles Times business columnist rejoiced that the energy
market was no longer a “staid business of regulated monopolies,” but a “beehive
of financially savvy companies like Enron.”7

In 2000, Business Week was celebrating Jeff Skilling’s vision of Enron as a
cutting-edge company that could securitize anything and trade it anywhere.8

Aheadline in oneDallasMorningNewsbrandedEnron a “global e-commerce
leader,” and the article gushed over how Enron is a “global go-getter that has
created a corporate culture that rewards risk-taking.”9 The Houston Business
Journal used the adjective “sizzling” twice in three paragraphs, noting, “Enron
has shown a widely recognized knack for innovation that consistently gener-
ates additional sources of revenue.”10 Both of these Texas publications were
basically (and uncritically) rewriting Enron press releases.

On August 13, 2001, Business 2.0 hit the streets, declaring, “The Revolution
LIVES,” with a photo of Enron president Jeff Skilling on the cover.11 The
following day Skilling resigned.

In September 2001, only a month before the implosion, Red Herring, one of
the bibles of the New Economy, proclaimed, “Forget about Microsoft. Amer-
ica’s most successful, revered, feared—even hated—company is no longer a
band of millionaire geeks from Redmond, Washington, but a cabal of cow-
boy/traders from Houston: Enron.”12

Even The New York Times called Enron a “model for the new American
workplace.”13 It labeled CEO Ken Lay “an idea machine.”14 Fortune Magazine
named Enron “America’s Most Innovative Company” six years in a row.15

Negligence

Enron was, of course, a Houston-based company. As such, one would have
expected the Houston Chronicle, the only daily newspaper in America’s fourth
largest city, to be on top of the story. When a major scandal breaks in a news-
paper’s hometown, it often gives local reporters and editors a chance to shine
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in the national spotlight. But this was not at all the case. On the Chronicle’s
website a link was offered to what it called “full coverage” of the Enron col-
lapse. Interestingly, the stories went back only as far as October 23, 2001. Not
available for examination was the Chronicle’s shameless trail of cheerleading.
An especially memorable piece appeared in the business section on August 28,
2001. The headline read, “Taking a Long View: Enron Works to Shore Up Con-
fidence.” The lead sentence was, “Even though nothing major appears to be
wrong at Enron Corp., investor confidence in the world’s largest energy trader
remains shaky [emphasis added].”16 Perhaps that shakiness stemmed from in-
vestors reading other publications, which, by that time, had been aggressively
reporting Enron’s troubles.

Another memorable Chronicle column that same month was titled, “Enron
Making Way to Weather Storm.” The column insisted, “It’s still a company with
innovative peoplewhohave shown they can turn ideas into profitable businesses.
That’s why the current problems will blow over [emphasis added].”17

Perhaps the Chronicle’s most ignominious moment came on November 11 in
a story covering Enron’s public announcement that it had overstated its income
by about $600 million over the previous four years. The Chronicle’s lead on this
story was astonishingly flippant: “Ever have to fix an error in your checkbook
when you get your monthly bank statement in the mail? Imagine the headache
Enron Corp. is facing.”18

The Chronicle at times seemed to operate as Ken Lay’s public relations arm.
One story about his “humble beginning” said, “He is often described as a folksy
man of the people who never lost sight of his origins—or his drive to succeed.”19

By that time, no one except the Chronicle was describing Lay in such sympa-
thetic terms. Another story bemoaned, “Like the vast majority of the company’s
employees and shareholders, he [Lay] could now lose nearly everything.” The
newspaper wept for a hometown boy who was secretly dumping his own shares
for hundreds of millions of dollars while still encouraging employees to invest
all their retirement savings in Enron stock. The Chronicle somehow found a
way to equate Ken Lay’s mounting legal problems with the devastating financial
losses suffered by Enron’s faithful rank-and-file workers.

Ironically, since the collapse no newspaper has been more aggressive in its
Enron coverage than the Chronicle. But its sad record of negligence in its own
backyard may never be fully erased. In January 2002 the Chronicle ran a story
headlined “The Myth of Enron.” It said, “Years before its spectacular fall there
were signs that Enronwas neverwhat it seemed.A close look at its history shows
that the company relied on a steady stream of hype and distractions to gloss
over its failures.”20 The story identified those taken in by the Enron propaganda
machine:Wall Street analysts, investors, and “others.”Onemightwell wonder if
it included itself in the “others” category, given its egregious record of fawning
over the company—something never alluded to in the article. The Chronicle’s
belated outrage seems somewhat akin to marching onto the field after the battle
and shooting the wounded.

Co-optation and Complicity

The press, needless to say, depends on public trust. It now appears clear that
someprominent columnists and commentators placed that trust at risk by accept-
ing substantial fees from Enron. Though purportedly meant as compensation
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for services rendered, the actual work involved seems so patently small that
many critics have characterized the exchanges as ill-disguised bribery.

New York Times economics columnist Paul Krugman received $50,000 from
an Enron advisory group shortly before joining the Times. The liberal Krugman
later blamed the criticism on a conservative attempt to link Enron to the left—
and thus help obscure the company’s questionable ties to the Bush adminis-
tration. It seemed a weak and self-serving argument, given that most of the
journalists benefiting from Enron largesse were from the free-market right.
Krugman denied he had done anything inappropriate, insisting that the Enron
advisory board “had no function that I was aware of.”21 Krugman’s curious neu-
tralization was reminiscent of former Congressman Ozzie Meyers, who went
to prison in the wake of the notorious ABSCAM sting operation of the 1970s.
Meyers admitted taking a $50,000 bribe from a bogus Arab sheik but denied any
culpability because he claimed he had no actual intention of using his position
to help “Abdul”22—as if that makes a $50,000 payoff to Meyers or, in this case,
to Krugman, ethically acceptable.

Weekly Standard editor William Kristol, one of the leading conservative
voices in the America media, received $100,000 from the Enron advisory
board.23

Lawrence Kudlow, contributing editor of National Review and host of a daily
financial program on CNBC, was paid $50,000 for what was termed “consulting
and research.”24

Financial columnist Irwin Seltzer of the Times of London received about
$50,000 from Enron. Perhaps coincidentally, perhaps not, Seltzer became one
of Ken Lay’s fiercest defenders.25

Wall Street Journal columnist Peggy Noonan (a former presidential speech
writer) earned a fee of $25,000 to $50,000 (she claims not to remember the
amount) from Enron for doing something—although no one is quite sure what
that something was.26

It should be noted that all of the afore-mentioned beneficiaries—except
Seltzer—later acknowledged in print their financial arrangements with Enron.
And some of them, such as Krugman and Kudlow, became strong critics of the
company. But the cooptation of the media by a criminogenic corporation is so
fraughtwith danger that even journalisticmea culpas and after-the-fact piling on
raise disturbing questions. When Enron set out to buy favorable press coverage
by turning muckrakers into buckrakers, it placed its targets in a no-win situation.
If their so-called consultants later recused themselves from Enron coverage—as
some critics demanded—the companywould have in effect bought their silence.
If, on the other hand, their purchased pundits later turned on them, as most did,
they risked the appearance of biting the hand that fed them just to flaunt their
independence and courage.

Journalists are ever quick to rage when politicians appear to be doing the
bidding of those who fill their campaign coffers. For those in the mass media,
feeding at the same corporate trough is an engraved invitation for trouble.

Apologists for the financial press argue that the media were hoodwinked
like everyone else. After all, the doctored financial reports of companies like
Enron—as well as WorldCom, Qwest, Global Crossing, Adelphia, and others—
had been certified by external auditors, most notably the once-giant corporate
accounting firm of Arthur Andersen and Company, now deservedly a rotting
corpse. There may be some measure of truth to this contention. There is no
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question that the Enron books were cooked by master chefs. But Enron’s use
of layer upon layer of interlocking limited partnerships should have raised a
red flag to an attentive press. Consider just one example: Enron made a $12.5
million loan to Kafus Industries, a Canadian company that makes recycled
fiberboard. In 1999 Enron increased the loan to $20 million and received a
note convertible into Kafus shares. It then sold the Kafus stake to another
partnership, SE Thunderbird. SE Thunderbird was controlled by Blue Heron,
which in turn was controlled by Whitewing Associates, a partnership whose
sole member was Whitewing Management, which was controlled by Egret I,
another Enron affiliate.27 If these Byzantine machinations seem incomprehensi-
ble, that’s the whole idea. And the media should have understood that—even if
they couldn’t understand the precise details. Beyond a certain point, complexity
is fraud.

Perhaps most importantly, the media fell asleep at the switch while a dan-
gerous revolution in the corporate culture was occurring under their noses. The
American economy had been largely built on what has been termed patient
wealth. Earlier generations of executives were the products of a time when al-
most nobody got rich quickly. Going public and making a billion dollars a few
months later was not in their mentality or imagination.

Today’s business leaders grew up in a very different America—a more mate-
rialistic America that showcased enormous amounts of wealth. It now appears
clear that many of them brought into the arena a profound sense of entitlement.
They expected things sooner rather than later. “In your face” extravagance that
once would have been embarrassing had become the norm. Not only do today’s
corporate elite believe they should make fortunes quickly, but there are also far
fewer restrictions on conspicuous consumption. One need only think of now-
imprisoned former Tyco CEO Dennis Kozlowski’s infamous $15,000 umbrella
stand and $6,000 shower curtains—paid for by victimized shareholders.

This dramatic transition was fueled by a greed so out of control that a gen-
eration of entrepreneurs who make things was replaced by a generation who
take things. The wealth they possess or aspire to possess is not a patient wealth.
But to merely call it “impatient” wealth is to understate what has happened
in corporate America. It may be more apt to borrow a term from the psychi-
atric lexicon, a term used to describe persons intensely selfish, conspicuously
lacking in human empathy, and dispositionally unable to delay gratification.
We entered an age of psychopathic wealth—and the press hardly seemed to
notice.

And even if most of the mass media are still not yet ready to admit it, they
helped create Enron. The media had become participants in the New Econ-
omy. Today’s news media are themselves frequently a part of large, often
global, corporations, depending on advertising revenues that increasingly come
from other large corporations. As public companies, the news media are under
the same kind of pressure to create shareholder value and increase earnings
as other public companies. Consequently, there are always potential conflicts
of interest—perhaps more now than ever. The so-called “Chinese Wall” in
journalism, between doing business and reporting business, rests on shifting
sand.

White-collar crime, like most crime, is photosensitive. It does best in dark-
ened rooms behind closed doors. The media, of course, have had centuries
of experience in shining a spotlight on crime, but have probably been least
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successful in revealing the malfeasance of large corporations—particularly be-
fore the damagewas done. The impact of large corporations on our environment,
our political system, the distribution of wealth around the world, the security
of our investments, even our health, continues to grow. The recent corporate
failures and frauds served as a warning to the press that it needs to be dedicated
to finding the next Enron. Finding the first Enron, thousands of days late and
billions of dollars short, was surely not the media’s finest hour. From 1995 to
2001, reporters gave a remarkably free ride to some amazingly unsupportable
businesses. Perhaps writing about all those 20-something dot.com millionaires
spawned some combination of envy and admiration that turned into a perverse
Stockholm Syndrome.

But that was then, and this is now. Just as the political media were changed
irrevocably by Watergate, the financial press seems far different in the post-
Enron era.

Cure

Media scholars long have debated the notion of agenda setting—that is, the
manner in which the mass media can influence public opinion. It is generally
accepted that people tend to judge the significance of a social concern by the
extent to which it is emphasized in the media. But whether that proposed nexus
between media and public opinion effects changes in public policy is less clear.
Some have proposed a simple linear model: a story appears; the issue increases
in importance to the public; and policy makers respond.28 Some critics contend
that a linear model is too simple. Doppelt and Manikas suggest an ecological
model, in which the relationship among media, public opinion, and policymak-
ing is multidirectional.29 Molotch and colleagues argue that the linear model
may be truncated at any point, noting, for example, that the American me-
dia have reported decades of dramatic and tragic stories involving gun deaths,
which have bent public opinion strongly in favor of tighter gun laws; but that
(for a variety of reasons) this has resulted in very little in the way of major
policy changes.30

Nevertheless, if the media are to play a role in “curing” grand-scale corporate
corruption, they are most likely to do so by elevating the position of such crimes
on the public agenda. In the past, this has proved to be difficult. Street crime has
always dominated the public’s attention. White-collar crime usually has been
dismissed as the “other” crime problem. Even the massive savings and loan and
insider trading scandals of the 1980s had surprisingly little traction, beyond
the public’s fascination with a few high-profile “star” offenders like Charles
Keating, Michael Milken, and Ivan Boesky. To the average citizen, Wall Street
often seems a million miles from Main Street. And while the cost of the S&L
collapse to taxpayers was enormous (The cost of bailing out Keating’s corrupt
Lincoln Savings exceeded the total cost of all the bank robberies in American
history31), these scandals failed to resonate in any lasting, visceral way.

But the Enron story did resonate. In journalistic parlance, it had “legs.” The
tragic tales of hard-earned retirement funds being wiped out almost overnight,
while top executives continued to live like maharajahs, struck a collective nerve.
And themore Enron horror stories themedia told, the angrier the public became.
Here, at last, was traction.
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In its belated “Myth of Enron” story, the Houston Chronicle complained
angrily about how the company had avoided answering tough questions. As
usual, the Chronicle got it wrong. The fall of the House of Enron occurred
because someone finally asked the simplest of questions: How do you make
money?32 It is a question not likely to be overlooked again by the financial
press.

So, have the media reasserted their traditional public watchdog role? Have
increased scrutiny and skepticism led to increased public outrage and a louder
demand for corporate accountability? Have politicians and agency decision
makers been listening? Perhaps it’s too early to say for certain, but the signs are
encouraging. Congress surely was listening when it passed the Sarbanes-Oxley
Act of 2002—the toughest piece of corporate governance legislation ever en-
acted. The law imposes new duties on public corporations and their executives,
directors, auditors, and attorneys, as well as securities analysts. The act requires
significant rulemaking by the Securities and ExchangeCommission and the cre-
ation of the Public Company Accounting Oversight Board.33 Among the act’s
11 major provisions is the requirement that corporate CEOs assume personal
responsibility for the integrity of their company’s financial statements. Mis-
representation could mean prison time.34 At least two repercussions are worth
noting. First, in the year following the passage of Sarbanes-Oxley, more than
300 publicly traded corporations revised and restated their earnings reports.35

Second, there have been no major corporate scandals even approaching Enron
proportions since Sarbanes-Oxley was enacted.

Another indication that the post-Enronmedia have sensitized their consumers
to the seriousness of white-collar crime and the arrogance of control fraud is
the spectacle of disgraced captains of industry voluntarily entering into plea
bargains involving lengthy prison terms. Defendants such as Samuel Waksal36

(former CEO of ImClone), Martin Grass37 (former CEO of Rite-Aid), and
Andrew Fastow38 (former CFO of Enron) agreed to accept tough sentences
of seven, eight, and ten years, respectively, rather than go to trial. These men
presumably were represented by skilled, highly paid attorneys and surely would
not have pled guilty without a compelling reason. Simply put, they were afraid
to face an angry, punitive jury.

Moreover, the media finally have discovered psychopathic wealth and its
newsworthiness. Consider one illuminating example: In April 2003, a story
broke that CEO Donald J. Carty of American Airlines, in an effort to avert
bankruptcy, had successfully negotiated a $1.8 billion savings package with
the company’s three labor unions. He had convinced his pilots, mechanics,
flight attendants, and baggage handlers that they must accept major pay cuts
of between 15 and 25 percent or AMR would collapse, taking their jobs and
pensions down with it.39

What Carty failed to make clear at the time was that his plea for shared
sacrifice did not include himself. On April 15, AMR filed a required report with
the Securities andExchangeCommission.Only thenwas it revealed that—at the
same time Carty was negotiating the labor pay cuts—he secretly was crafting
hefty retention bonuses for himself and a handful of top executives that would
reward them for staying at their posts until 2005. Carty’s bonus would total $1.6
million, twice his annual salary.40 The press wanted to know how this could
have happened. And why a CEO whose company had lost over $5 billion dollars
in the previous two years deserved a seven-figure bonus just for showing up.
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This was the type of story that once easily could have gone unnoticed—
especially at a timewhen the drums ofwarwere drowning out competing noises.
But an incensed public noticed it. As a result, the bonuses were rescinded,
and Carty was forced to resign. Perhaps the media indeed had re-asserted its
watchdog role. Even Fortune, long a bastion of the corporate status quo, the
magazine that once had voted Enron America’s best company six years in a row,
did a cover story in 2003 on exorbitant CEO compensation. The cover featured
pigs in designer suits.41

A chastened U.S. media have vowed “never again,” and now promise to
replace cheerleading with hardnosed, skeptical reporting. Will this pledge en-
dure? No one can predict that with any real confidence. Forever is a long time.
But the renascent financial press seems likely to last for a while—at least until
the next giddy boom.
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2
Crime? What Crime? Tales

of the Collapse of HIH1

Fiona Haines

The collapse of HIH Insurance Limited on March 15, 2001, was arguably the
largest corporate collapse in Australia’s history. While the losses, estimated
at between 3.6 and 5.3 billion Australian dollars, were dwarfed by examples
such as the savings and loan collapse in the United States2 as well as, more re-
cently, Enron3 and WorldCom,4 the HIH collapse has had a great impact within
Australia. Many people lost disability pensions and superannuation savings.
Further, due to the collapse of the second largest insurer in the country, the
Australian insurance market was seriously affected. In an attempt to restore
the industry to health, the Australian government announced a review5 and
followed through on its recommendations for drastic reductions to company
exposure to public liability claims. Public access to compensation through civil
action against negligence by companies has decreased and in some cases, it has
been completely eliminated.

This chapter reviewsHIH and the factors that led to its collapse. In doing so, it
is clear that the demise of the HIH Group of companies has many hallmarks that
criminologists view as indicative of corporate crime. The size of the financial
losses, the key actors involved in the disaster, the complexity of the web of
companies that made up the HIH Group, the use of various accounting methods
to place profit in the best possible light, and the multiple conflicts of interest
between company and auditor all are familiar to students of white-collar and
corporate crime.

However, this chapter argues that simply enumerating the elements of the
HIH collapse that resonate with other examples of white-collar and corporate
crime can be problematic.Compiling lists and typologies that define and classify
“criminal” businesses too easily can create the impression that there is some
enduring distinction between “criminal” and “virtuous” businesses. Further, the
condemnation of companies and the pillorying of executives (often only after
their fall fromgrace) detracts attention fromboth the essentially contestednature
of such crime as well as broader factors that lead to such events occurring. Neat
distinctions between criminal and normal business behavior, however, are not
so easy to make. Indeed, the ever-changing legal and regulatory framework that
follows collapses such asHIH suggests an ongoing and progressive definition of
what is “normal” and what is “criminal.” With this in mind the analysis of HIH
in this chapter suggests that a more fruitful approach is to examine the context
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of the collapse, where similar behavior can lead to praise of the company as
“entrepreneurial” and “dynamic” while it succeeds and to the labeling of its key
players as “criminal” when the company fails. Following Aubert,6 the analysis
below is directed at unpacking the essential ambiguity of white-collar crime,
where heroic and criminal behaviors are closely aligned. To understand why
this is the case, the chapter looks to the essential nature of advanced capitalist
societies as well as to the particular features of the insurance industry and the
Australian market that led to the demise of HIH.

HIH: Two Tales of a Corporate Collapse

At first glance the collapse of HIH appears simply as yet another example of
corporate greed and corporate crime. Its charismatic founder and CEO, Ray
Williams, was known as a generous man who donated large amounts to char-
ity, in particular, to medical foundations. Much of this money, however, was
donated at the expense of creditors and policyholders of HIH. Further, while
Williams was known as a philanthropist, he also exhibited behavior common
among those schooled in the art of corporate excess. In response to a jour-
nalist’s question about the cost of his second Rolls Royce, for example, he
quipped, “If you needed to know what it cost, you shouldn’t be buying a Rolls
Royce.”7

The misplaced nature of his generosity was brought into sharp relief when
HIH collapsed. Investigations revealed that the company had been insolvent for
some time, propped up by suspect reinsurance schemes and a massive depen-
dency on new business as a way of paying old debts.8 This revelation led to
some comparing HIH to a massive “Ponzi scheme”,9 a classic form of white-
collar crime where company directors and senior managers build up personal
and company wealth by bringing new customers into the business. However, the
benefits of the services sold never materialize. There are only hollow promises
and empty pockets. The comparison between such a scheme and the situation at
HIH seemed particularly apt given the essential nature of insurance contracts.
As a result of the collapse, many lost their insurance coverages, essentially
promises that should financial need arise through some mishap, money would
be forthcoming. In the case of HIH, it was not.

The harm to the Australian public was tangible and widespread. The Royal
Commission set up to investigate the failure10 found that as a result of the
collapse, about 200permanently disabledpeople no longer received their regular
payments. Further, those who had invested their superannuations or life savings
with HIH were left with nothing. Thousands lost insurance coverage, from
community groups to builders, creating both immediate hardship and long-
term uncertainty.11 While some received compensation under the government-
fundedHIHClaims Support scheme recommended by theCommission,12 many
were left considerably worse off.13 In short, the story of HIH’s demise appears
as a classic “crime in the suites,” whereby those at the top benefit at the expense
of ordinary citizens “foolish” enough to trust a large, apparently respectable
Australian insurance giant.

What exactly, though,was criminal about theHIH collapse? Several elements
appear in popular accounts of the case. First is the size of the financial loss.
A failure of such dimensions would seem to demand the epithet of a massive
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crime.14 Further, there was a veritable cast of characters that appeared to view
other people’s money as an extension of their own bank accounts. Ray Williams
was a dominant presence15 whose largesse both to charity and himself is noted
above.16 He was not alone: prominent also was Larry Adler, a post–World War
II Hungarian immigrant with big ideas and the founder of FAI, a large insurer
acquired by HIH. The insurance industry (about which Adler admitted very
little knowledge) seemed the perfect vehicle to fund high-yield investments.
There would be regular premium money generated, ripe for canny investment.
Adler’s son Rodney, who became a director of HIH after the takeover of FAI by
HIH, followed in his footsteps on a high-risk, high-yield strategy of corporate
growth.17 There were also the “hangers on”: Rodney Adler fancied himself
as a “Guardian Angel,”18 a business mentor providing expertise and capital to
budding entrepreneurs, and his support of Brad Cooper, a “Young Turk” of
the 1990s business scene, eventually cost FAI and HIH combined over $80
million.19

Deception about the profitability that surrounded HIH also is worthy of at-
tention. Financial accounts were carefully crafted to give the best possible ap-
pearance of profitability and success.20 HIH used its accounts to create a façade¸̧
with which it could manipulate the share price. Such misinformation meant that
the purchase of insurance and pension policies as well as investment in the HIH
Group of companies (which included FAI) continued well after the group was
insolvent. Common with other cases of corporate crime, too, was the nature
of record and bookkeeping at HIH. Both were less than transparent, marking
the company as secretive and unwilling to divulge information to outsiders.21

This lack of transparency was compounded by the complex business and com-
pany structures of both HIH and FAI, which arguably were enough to indicate
criminality.22 At the height of the activities of the company it was estimated
that there were over 280 individual companies in the group.23 An investiga-
tion into the collapse by John Palmer, a Canadian accountant and expert on
the insurance industry,24 noted that despite the number of companies in each
group (FAI and HIH), both ran their operations with the line of business at the
fore, taking scant regard for the solvency of individual entities that were created
under the HIH umbrella.25 Finally, there were the multiple conflicts of interest
between auditor, actuary, and company. HIH’s accountant, Arthur Andersen,
met its demise following the Enron debacle. Andersen had a close relationship
with HIH, with several of their auditors leaving the firm and immediately join-
ing the HIH board.26 In conclusion, HIH would appear as yet another classic
example of corporate crime. The size of the loss, the characteristics of key in-
dividuals, the deception of investors, poor record keeping, the complexity of
the HIH Group, and the multiple conflicts of interest would certainly attract the
attention of many scholars in the area.

However, this depiction of HIH does little to explain why such behavior per-
sists, despite solutions that appear self-evident: Simply bring corporate crim-
inals and their organizational practices to account, through a process of iden-
tification and excision employing criminal and other forms of law. A different
approach, though, sensitive to the place of HIH within the insurance industry
and Australia, might be able to shed more light both on the persistence of cor-
porate harm and the difficulties of promoting greater use of criminal law as the
best solution to financial harm of this scale. In this account the inter-relationship
between the company and the business environment moves to center stage. It is
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not the “criminal” aspects of the demise of HIH per se that are under scrutiny,
but the connection between collapse and context. Such an analysis suggests
that epithets of criminality are somewhat capricious labels applied to certain
companies in some circumstances, rather than beacons of distinct problematic
and harmful acts.

This requires some greater understanding of the case itself, one that shows
the difficulty of viewing the collapse of HIH as merely a “giant Ponzi scheme”.
The history of HIH, as outlined by the Commission, reveals the standard busi-
ness practices that comprised much of the company’s activity.27 HIH came to
life when the two founders, Ray Williams and Michael Payne, saw a profitable
opening in the insurance industry through the Lloyds of London franchise.28

They began in 1968 as M.W. Payne, working as agents in Australia for two
Lloyds of London syndicates, mainly in workers’ compensation insurance, first
in Victoria, then in Tasmania, and other states. Three years later, the success of
the business attracted CE Heath, a major U.K. insurance company, and in 1971
Payne was acquired by Heath, becoming known as CE Heath (Underwriting).29

The companycontinued successfully until, in themid-1980s, legislative changes
in, namely, the nationalization of workers’ compensation insurance in key Aus-
tralian states saw CE Heath (Underwriting) diversify into different insurance
classes (property, commercial, and professional liability) and also internation-
ally,with business expanding intoHongKong andCalifornia. The company also
acquired additional businesses, notably CIC, a large general insurer, that could
complement CE Heath’s other products. CIC was controlled by Winterthur, a
large Swiss insurer, and as a result of the deal, Winterthur became a signif-
icant shareholder in the group.30 Over time, though, differences of business
strategy saw Winterthur sell its shares in 199831 by way of a fully subscribed
float that demonstrated confidence by the Australian public in the (now named)
HIH.32

It is clear, however, that HIH was encountering progressive problems. Over-
seas operations, both in the United Kingdom and California, were not going
well.33 The business strategy adopted by HIH of aggressive sales of budget-
priced insurance combined with optimistic costing of long-tailed liabilities saw
debt looming. This was not fatal, however, since many insurers at the time made
their profits on investments, not on core underwriting business. But the failed
realization of a profit on key investments coupled with the business strategy
was critical. The acquisition of FAI insurance in 1999, with its own problems
of significant debt, compounded HIH’s difficulties.34 Despite various attempts
to save the company, provisional liquidators were appointed on March 15,
2001, and on August 27 of that year the HIH Group was placed into official
liquidation.35

The narrative above and that detailed by the Commission suggest a more
complex problem than one representing the collapse as merely one giant fraud
scheme. Rather, the picture formed is one of an aggressive, rapidly diversify-
ing company chasing premiums and acquiring new businesses with a confi-
dent, ultimately over-confident, senior management. Indeed, even the elements
that would perhaps suggest mismanagement and potential criminality—over-
confidentmanagement, poor record keeping, and acquisition of debt-laden com-
panies, for example—can be found in other cases where companies continue to
trade and indeed to attract significant investment and praise from the business
community.36
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The Criminological Problem of HIH

The two accounts of HIH presented above, one delineating the criminality of
the collapse and the other emphasizing business context and the strategic nature
of company decisions that bring with them the potential for either success or
failure, point to different methods of studying corporate crime. The first ex-
udes condemnation and draws distinct lines between criminal and non-criminal
behavior. Criminal behavior is further classified into a variety of forms with
the aim of allowing the removal of undesirable companies and their executives
from the business community. To this end, criminal prosecution appears a useful
option. The second method emphasizes ambiguity, where the harm of business
activity is intertwined with the benefits to both company and society. Here
the potential for law and law enforcement alone to reduce harm is restricted
since strategy and risk taking lie at the heart of both desirable and undesirable
business practices.

The first form of analysis is prominent within the field. Condemnation and
denunciation have had an enduring role in criminology37 and in the analyses of
white-collar crime in particular, with the rebuke of the powerful that is central
to Sutherland’s38 seminal study. The aim was to radicalize, to demonstrate the
inequity of treatment between powerful individuals and groups who escape
criminal sanction in contrast to those convicted of more mundane (and less
harmful) street offending. This initial censure by Sutherland, however, was
quickly followed by demands from others for clarification of what actually
constituted “white-collar” crime. Commentators pushed Sutherland and like-
minded criminologists to define specifically what it was about such cases that
comprised such crimes. Was the status of the offender, for example, the key
variable?39 Or perhaps the victim? Or the use of criminal law as distinct from
civil law?40

This demand for greater precision led to the various typologies of “crimes
of the powerful” found throughout the white-collar crime literature41 that pur-
port to “fix” the attention of the criminologist onto discrete variants of the
phenomenon to aid both understanding and amelioration. Such classifications
attempt to isolate the different forms of offending into distinct groups: White-
collar crime is behavior perpetrated by high-status individuals (often against
a corporation), while corporate crime is defined as a crime by a corporation
against the public. Added to this is a variety of other types of crime, such as
occupational crime (a crime by high-status individuals using the opportuni-
ties provided by their occupations);42 crimes by professionals, such as doctors
or lawyers, abusing their professional knowledge or the trust placed in them
by the public; the multiple definitions of computer-related crime (cybercrime,
computer crime, digital crime, and e-crime)43; and so on.

Such typologies, however, gloss over multiple ambiguities. First, a clear
distinction is drawn between “crime” and “non-crime,” although the line is
both difficult to draw and constantly changing. Further, the multiple distinc-
tions made among different forms of white-collar crime in practice may be
very hard to make.44 This can be well illustrated by the HIH example. A case
so large can easily fit into several categories. Certainly, it would appear as a
corporate crime as the harms were perpetrated by the corporation for the bene-
fit of the corporate entity. These include the dubious reinsurance45 schemes
set up to save the bottom line for annual reports in 1999 and 200046 that
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had a central purpose of keeping the company alive. Yet, individuals within
the company might also be viewed as white-collar criminals in their own
right. Several, including Ray Williams and Rodney Adler, have been con-
victed of criminal offences, Adler of personally benefiting from his actions
while ostensibly acting on behalf of the company.47 Other examples from
the collapse appear more as “crimes of the professions,” exemplified by the
actuaries and accountants concerned with HIH whose behavior fell well short
of what might be expected from their professional mandates.48 Finally, a large
proportion of the losses FAI accumulated were hidden because of a disas-
trous computer data system, which was supposed to calculate reserve case
estimates but which chronically and systematically under-reported FAI long-
term liabilities. When the Aegis database was tallied with the “bordereaux”
(grouped files coming in from the various subsidiaries), it was found that Aegis
had under-estimated liabilities49 by as much as 200 percent. In light of this,
perhaps FAI at least could be classified as a major example of “computer
crime.”

A typologist might observe that separating out each element of the overall
case assists in determining both the multiple causes and useful crime preven-
tion measures for such incidents. In contrast, what is argued here is that this
dissection and isolation process can be part of the problem. The disaggrega-
tion of discrete instances of “white-collar crime” contained within the case
detracts from understanding the dynamic nature of the event as a whole and
the critical role context played in the harms that eventuated. In doing so, the
inter-relationships between context and case and between the various actors
and roles within HIH would be underplayed.

White-Collar Crime and Context: Common Elements

Analysis of the case itself and comparisons with other examples, however,
remain important. Common elements can point to common weaknesses in the
underlying economic and political system within contemporary industrialized
societies that give rise to such events. Itmay thenbepossible to suggestways that
to reduce the instance of financial harm. Following on from this, identification of
elements particular to place (in this case, Australia) or industry (here insurance)
might be used to identify the particular challenges for harm reduction that
pertain to particular places and particular industries.

What elements, then, of the collapse of HIH resonate with other high-profile
examples of corporate harm? A number have already been mentioned, such
as the manipulation of accounts so that the best light could be shed on the
profits of the company, a feature common both to the HIH collapse and other
examples.50 In the case of HIH the manipulation of accounts took the following
forms. The first was the use of reinsurance contracts that could be booked as
profit rather than as disguised loans.51 A second method was to increase the
amount of “goodwill” that could be booked on the “assets” side of the ledger,
while the debts mounted and other sources of income plummeted. In one case
a shortfall in the FAI accounts of $163 million was transformed into “good-
will” gained from the acquisition of FAI and hence into profit.52 The autocratic
nature of the senior executives at both HIH and FAI is found in other cases
of this kind. Both Williams and Adler ran their respective public companies
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as if they were the sole owners, leaving investors in the dark about the true
state of affairs. These characteristics are reminiscent of others in Australia,
such as Alan Bond, Christopher Scase, and John Avram.53 To these similar-
ities might be added the final days of indiscretion and looting, when those
within the higher echelons of the company know their creation is past redemp-
tion and so rush to protect their own assets. At HIH these “rescue packages”
involved various dubious schemes, through which executives “found” will-
ing buyers of their own increasingly worthless shares. In the case of HIH,
as in other examples, the shares were paid for by the ailing company itself
through various shell companies; companies end up buying their own worth-
less shares, a classic example of an entity cannibalizing itself, aided by senior
management.54

A key difference from common conclusions drawn from such features lies in
their interpretation. Rather than seeing them as obvious indicators of crime and
so amenable to excision through law and law enforcement, the focus turns to the
endemic and enduring nature of corporate harm that survives despite reforms
that have occurred. Further, common features such as these challenge the myth
that corporate and white-collar crime is somehow peripheral and marginal to
the economic system. Surely, a prominent feature of white-collar harm is its
continuing presence in the economic landscape. In Australia the experience
of HIH in 2001 echoes that of Bond Corporation and Quintex in the 1980s,
Minsec and Cambridge Credit in the 1970s, and Reid Murray and Stanhill in
the 1960s.55 The label of the “excessive eighties” gives way to the “greedy
nineties,” where each decade seems to label the previous 10 years as somehow
lesser, more reprehensible, with the understanding that “we know better now.”56

This suggests, rather, that corporate harm is endemic and well embedded within
the economic system.

To endure for so long further implies that the risk taking involved is both
desirable and damaging. Strategic but risky business behavior is rewarded when
successful. The samebehavior can be judgeddifferently, depending onoutcome.
Rodney Adler, for example, was given the Order of Australia in 1999 for his
services to philanthropy and the insurance industry. What was attractive about
him in 1999 was his aggressive and creative investment strategy that seemed to
personify the “new Australia,” one that was ready to compete in an increasingly
competitive region.

Further, the rewards gained by both investors and entrepreneurs from such
risk taking are central to capitalist societies. The superannuation system in
Australia, for example, is dependent on significant returns on investment, returns
that depend, in part, at least, on high-risk, high-return strategies that focus on
short-term gains.57 Our economic system as it is currently structured is then
dependent on investment that demonstrates short-term profitability. Yet, it could
be argued that only those with supreme confidence (perhaps over-confidence)
would be able to live up to the market’s expectations of such high levels of
profitability. When their creations thrive, these actors and their companies are
heroes; when they fail, they are criminalized. If this argument is valid, then
the label “criminal” is more contingent than many analyses of corporate and
white-collar crime suggest.58 Separating “good” from “bad” business obscures
this contingency.

Investigations in the aftermath of HIH indicated that the investment commu-
nity’s demands for shorter and shorter terms of profitability generated creative
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accounting, high-risk investment strategies, and the like. John Palmer, in his
report on the HIH collapse, noted that:

it is important to recognize that financial institutions today face many pressures, of
which pressure from the regulator is but one. Most important by far are pressures
from shareholders and financial markets for performance, including historically (and
some, including the writer, believe unsustainably) high returns on equity and growth
in those returns.59

For Palmer, this pressure lies behind the increasing complexity of corporate
arrangements. Complexity is not then an indicator of criminality per se, but
rather an indication of economic stress on financial institutions. Incentives
within financial institutions exacerbate demands to “perform,” with finance
managers creating increasing numbers of technical instruments and complex
arrangements to extract greater and greater levels of profit and provide increased
dividends to shareholders. Palmer continued:

These pressures are overwhelmingly strong, and, in many cases are augmented by the
compensation systems of financial institutions, which are increasingly performance
based, and tied to earnings and share price performance. These pressures have led to
highly complex financial engineering to boost income, reduce capital levels, enhance
tax efficiency of capital and reduce the risk-weighting of the balance sheet for regu-
latory capital purposes. Financial engineering techniques include asset and liability
securitization, increasingly complex derivative products, ever more creative forms of
financial reinsurance and innovative capital instruments.60

This suggests that corporate harm (and benefit) is embedded in the financial
system; it is central and intrinsic, not peripheral and marginal. Any serious
analysis ofwhite-collar harm, then,must understand thewayharm is intertwined
with the system of economic reward.

Clearly, there aremalevolent actors who exploit economic systems, corporate
forms, and financial instruments for personal gain. However, their capacity to
do so, to act as parasites on the system, if you will, exists because the current
economic system has to encourage and protect risk taking. Enacting tough laws
that prohibit certain forms of behavior threatens the wealth creation of both
legitimate and illegitimate businesses alike.

The blurring between labels of “embezzlement” and “support of fledgling
businesses” that occurred toward the end of HIH’s life can also be understood
in this light. Had those businesses turned out to be dazzling successes it is
probable that the history books would view Brad Cooper and his associates
in a very different light. Corporate collapses such as HIH’s, replete with their
post-disaster investigations, degradation ceremonies, and vilification of key
players, perform a reassuring function that provides a way to deflect criticism
from the inequities within the existing economic structure of a society and so
to maintain the status quo. As much as Levi Strauss61 might view the ritual
of a rain dance and its function relative to the structure of a society and the
maintenance of key relationships, the process of defining a corporate collapse
as “preventable” and the behavior of certain key players as “reprehensible,”
“unethical,” or “criminal” allows for the maintenance of existing economic
relationships and key institutions.

The association of white-collar criminality with larger than life figures, with
immigrants failing, or with supreme confidence coming before a fall, might
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be but one side of the Janus that is the contemporary capitalist system and
its ambivalence toward greed. Condemnation reassures us of our morality, our
essential abhorrence of avarice, yet the fundamental premise of themarket is that
self-interest is ultimatelywhat allows the systemas awhole to succeed. For those
ambitious individualswho succeed, there is themyth of individual achievement:
the belief that with enough effort and confidence, anyone, even a penniless
migrant, can achieve great wealth. Courageous entrepreneurs who “bend of
the rules” can be forgiven, even admired, if the outcome is success. Better to
forge ahead with strong conviction and be a dynamic presence in the financial
community than a pedant, adhering to the rules but missing opportunities for
economic success and continuing high returns on investment.

Certainly, recognition of this ambiguity and ambivalencewhich characterizes
white-collar crime has been an important, if less visible, element of research
and writing in the field. Writers from this perspective argue that it is the process
of definition of behavior as criminal or acceptable that should hold criminolog-
ical attention.62 Since the distinction between acceptable, even praiseworthy,
behavior and criminally reprehensible acts is blurred and malleable, exploration
of the process of criminalization can shed light on the nature of power in a par-
ticular context. Further, this attribute of white-collar crime also can reveal how
both social benefit and harm are embedded in the same economic and political
systems within a given society.63

Unique Aspects of HIH: Insurance and Australia

Finally, there are lessons to be learned from the collapse of HIH that provide
insight into the unique challenges posed by harms associated with the insurance
industry and insurance in Australia in particular. Insurance plays a critical role
in the market as a “spreader of risk,” and the reassurance it provides underpins
a market economy.64 This sharing of risk allows services to be performed and
goods to be produced. If risks remaining uninsured, consumers could not claim
adequate compensation should a building suffer due to poor workmanship, for
example, nor could builders ply their trade lest someone sue them and reduce
them to penury. Trade is inhibited by the inability to gain insurance. Indeed,
legislation specifically prohibits some business activity without satisfactory in-
surance coverage. Insurance, in very tangible ways, then, affects what economic
activity is undertaken and by whom.65 Within advanced capitalist economies a
crisis in insurance is a serious problem for the market in general.

Partly for this reason, insurance has often been protected from the full im-
pact of competition, through nationalization, cartels,66 and mutual company
structures. Under mutual arrangements, policyholders and owners are one and
the same group so that the conflict between demands for profit by shareholders
and investors and the needs of policyholders for significant company reserves
is circumvented.67 A further benefit from some of these arrangements, such as
mutuals, is that they can also reduce the likelihood of certain forms of risk be-
ing realized. Barriers to entry into a particular insurance “club” can ensure that
only those with a proper attitude toward risk reduction are covered by insurance.
Insurers thus reduce their overall liability by acting as secondary regulators to
reduce overall risk.68 Care is taken by members to be safe, reduce fire risk, and
so on in order to retain the all-important insurance coverage.
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Despite these advantages, there has been a progressive move toward greater
levels of competition and “for profit” or stockholder arrangements.69 In part,
this has been championed by the General Agreement on Trade in Services
(GATS) initiative of the World Trade Organization.70 The concurrent impetus
behind demutualization has arisen ostensibly to increase access to capital mar-
kets, augment accountability of management to the market, enhance flexibility
of the insurer,71 and, in certain cases, undercut anti-competitive tendencies.72

Despite the advantages, increasing competition, including the move to stock
holding forms of insurance, brings built-in weakness: critically, by providing
opportunities for stockholders and seniormanagement to profit at the expense of
policyholders. The long-term relationship of some policyholders (such as those
with pension schemes, medical indemnities, and other holders of “long-tailed”
forms of insurance) with their providers makes this weakness particularly oner-
ous for them to bear. The consequence of the collapse of HIH on these forms
of insurance in particular brought this into sharp relief.

The actual price of premiums may not assist in assessing the worth of any
particular shifts toward a more competitive set of arrangements since low pre-
miums may indicate either the health or ill-health of the industry. Mutuals, for
example, historically have been understood to provide low-cost insurance by
virtue of their control over membership.73 However, HIH, a public corporation,
aggressively competed in the market by providing both low premiums and cov-
erage to a wide range of marginally profitable clients. It did so because of its
focus on generating profit from investment, not underwriting. There was some
(short-term) benefit from this. Community groups, small businesses, and ordi-
nary citizens reaped the advantage of competitive pressure on premiums, with
HIH a leading-edge discounter, and hence HIH policyholders reaped the great-
est benefits of low-cost premiums. Harm and benefit, then, may be intertwined
with low premiums.

One further element of insurance deserves mention, namely, the recourse to
reinsurance as a way of spreading risk, particularly long-tailed and catastrophic
risk. Reinsurance illustrates well the ambiguity of labels and financial methods
within the insurance industry. Reinsurance has developed ostensibly to create
actuarial instruments by which risk, particularly catastrophic risk, can be at-
omized and shared so that in the case of realization, the industry can remain
solvent.74 However, the HIH Commission argued that the reinsurance arrange-
ments put in place by HIH were actually no more than a cover for declining
profits.75 Reinsurance contracts were a means to create rosier accounts. Rein-
surance, then, can be used either to insulate insurers from calamity that results
from a catastrophe, such as a hurricane or earthquake or from the “calamity”
of declining profits at the time of the annual report.

In the case of HIH the strategy it pursued within a highly competitive market,
of low-cost insurance combined with an aggressive investment strategy covered
by a comforting patina of reinsurance contracts, led ultimately to its demise.
Because of its large size relative to the Australian market, it necessarily created
two crises: one in the perceived viability of the insurance market within Aus-
tralia and the second in the capacity of insurers to be both profitable and to act
as responsible “secondary regulators.”

The reforms that followed the collapse of HIH illustrate well the primary
concern of the Australian government to support the viability of the industry
as a whole, by which it meant the remaining Australian insurers.76 The role



Chapter 2 Crime? What Crime? Tales of the Collapse of HIH 533

of insurance either to provide financial support for consumers in the case of
adverse events or as a secondary regulator to reduce risk were downplayed.
Post-HIH reforms included tightened restrictions on the right of consumers to
sue business. A good example is provided by the recreational service provider
sector. Those who horseback ride, bungee jump, or canoe with a recreational
business on their vacations now are fully responsible for the risks they take as a
result of the Trade Practices Amendment (Liability for Recreational Services)
Act of 2002. Should a horse bolt, a bungee cord break, or a canoe sink, even if
the provider is at fault, the consumer has no right to sue. The emphasis returns to
“buyer beware.” As a result, the roles of insurance either as assuring consumer
well-being or as secondary regulator are entirely lost. There is no incentive
provided by the insurer for the business to reduce these risks to its consumers
since it faces no liability. In other cases, such as community events, there was
a “nationalization” process whereby the state, or in some cases, local councils,
underwrote the liability of certain local activities to ensure they continued. The
public purse stepped in where the private sector saw no profit.

These reforms indicate the political nature of white-collar harm. In the cur-
rent neo-liberal climate, government could no longer legislate to reduce pre-
mium costs—this would be a direct intrusion into the mechanisms of the market
through price controls, which, in a post-GATSmarket, are frowned on.77 Rather,
liability for risk was transferred from business to consumer and government.
The small size of the Australian market and its consequent dependence on a few
key providers of insurancemeant that the demands of these insurers and the gov-
ernment legislation to reduce their liabilities met with a sympathetic response.

Conclusion

This chapter has described two tales of the demise of HIH. In the first account
the qualities the HIH collapse shared with other “criminal” collapses were
outlined, with an emphasis on the considerable size of the financial loss, the
amoral character of key players, the deception of investors, the complexity
of the HIH Group, and the multiple conflicts of interest. Its purpose was to
highlight the criminality of the behavior of those involved in the collapse. By
contrast, the second account suggested that HIH had a genuine role to play in
the insurance business. It acted to exploit economic opportunity much as any
other business might. When governments closed one avenue for business in the
market (by nationalizing insurance, for example), the company expanded both
internationally and into other insurance markets. Failure resulted more from
poor judgment and over-confidence than from criminality.

These two accounts prefigure two different criminological trajectories. In the
first, moral condemnation is followed by categorization, where neat lines are
drawn between criminal and normal behavior and between one type of white-
collar offending and another. The collapse of HIH, however, makes both these
distinctions problematic. The second account illustrated the blurred boundaries
between “criminal” and “normal” business behavior as well as between the
various “types” of white-collar harm. Separation and isolation can detract from
sufficient attention to context.

The latter part of the chapter revisited the initial narrative and explored the
similarities between the HIH collapse and other “criminalized” collapses. Here,
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though, the aimwas to shed light on howharm is embeddedwithin the economic
and political context of contemporary capitalist societies so that such harm
persists over time. Identical behavior is both lauded and condemned since it
is both creative (generating wealth for superannuation funds, for example) as
well as destructive and harmful.78 Criminalization, then, is a contingent process
that depends on the context: failure precedes criminalization, as praise follows
success. Condemnation and criminalization, however, allow the legitimacy of
the economic system to remain intact. Evidence for this is provided by the
reforms that followed HIH, legal change aimed at shoring up the insurance
industry, an industry essential to the Australian economy. Reforms meant that
financial and physical risk were pushed back to the consumer and to the public
purse.

This chapter has highlighted the value of exploring both case and context
in analyzing the collapse of HIH. Its striking similarities with other examples,
however, should not simply be read as yet another example of greed and abuse
of power. Rather, they demonstrate through their persistence that harm is em-
bedded in contemporary capitalist societies that depend on particular economic
structures to provide wealth. Further, understanding the role insurance plays in
economies such as Australia’s can show why reforms were targeted toward en-
hancing the health of the insurance business, rather than that of its own citizens.
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3
Enron, Lernout & Hauspie,
and Parmalat
Comparative Case Studies

Georges Kellens, Michäel Dantinne, and Bertrand Demonceau¨

Enron, Lernout & Hauspie (L&H) and Parmalat were three very different com-
panies, yet they shared what became very similar destinies. Due to criminal
activities, the companies were caught up in the eye of a media cyclone. We
propose to use case studies of their behavior and fate to highlight regularities
and distinctive qualities of the situations in which the three companies, located
in three different jurisdictions, found themselves.

First, we will examine the types of victimization inflicted by the fraudulent
acts of the entities, noting the general and unfortunate failure of the authorities
and the general public to regard the consequences of white-collar offenses as
seriously as harm from violent crimes. Then we will consider the procedures
employed by the companies as part of our criminological analysis. Finally, we
will examine the facts that might explain why the scandals arose. Our aim is to
employ the case studies in order to suggest preventive measures that might be
taken to forestall such events.

To avoid undue repetition, we will consider each of the three major issues
noted above in detail for one case and refer to the remaining two only to draw
attention to similar occurrences or meaningful distinctions.

Information: The Common Denominator

The legal charges filed in the three cases by themselves fail to convey their
essential nature. Such allegations as “conspiracy to commitwire fraud,” “insider
trading,” “money laundering,” and “filing false income tax returns” do not
provide a satisfactory analytical foundation. Besides, a domestic legal model
comes up against the transnational nature of the events involved.

The three companies share in common having been or still being (in the
case of Parmalat) listed on regulated markets (the New York Stock Exchange
for Enron, NASDAQ for L&H, and the Borsa Milano for Parmalat). Investor
confidence is an essential element if these markets are to succeed: in each case,
revelations of company misbehavior, as we shall see, undercut such confidence.
In general, accurate and comprehensive information is necessary to guarantee
trust of those trading in company shares. Listed companies are required to
provide very precise information about their activities, starting with the initial
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public offering (IPO). There are also required quarterly and annual financial
reports, such as the SEC’s 8K, 10K, 10Q forms. Insider trades by executives are
expected to be publicly announced too. People use this information to assess
the likely performance prospects of a business; in this regard, specialists in
decoding and analyzing available information emerge. For listed companies
the management of business information has become a central issue.

It is in this realm, the realm of information fraud, that we believe the fun-
damental common denominator linking the three cases lies. In each case, the
corporate swindlers provided a distorted image of the well-being of the orga-
nizations they represented.

Enron

On December 2, 2001, Enron, headquartered in Houston, Texas, sought the
protection of Chapter 11 of the bankruptcy laws, whose main goal is to allow
a company to continue to operate despite the wishes of its creditors whose de-
mands it alleges it is presently unable to meet. The American and the world’s
financial systems were shaken by this cataclysmic development. In ten years,
Enron, originally a regional gas supplier, had become a huge multinational
trading player in the natural gas and electricity industries. It had particularly
made the most of the deregulation in the United States of the energy business.1

The earlier collapse of the technology sector exposed the precarious financial
condition of Enron and, in time, led to the discovery of innumerable account-
ing frauds that misrepresented the company’s true and desperate condition.
The downfall of Enron was the first installment of what came to be called “a
scandalous situation,” subsequently involving companies such as Tyco, Ahold,
Worldcom, and others.2

Lernout & Hauspie

The case of Lernout&Hauspie, at one time theworld leader in voice recognition
technology, never reached the level of notoriety that marked the Enron debacle.
That was so for at least three reasons: the smaller size of the company, the lesser
media coverage, and the location of the company in Belgium, off the main track.
The company was named after the founders and directors, and its rapid early
rise was fueled by successive issues of financial instruments and the buying out
of competitors.

In August 2000, an article in the Wall Street Journal questioned the truth of
the financial statements of L&H and showed it to be a paper tiger. The directors
denied the report, but rot had set in and soon it became obvious that there was
a wide abyss between the real situation and what had been reported by the
company. The burst in the L&H bubble led to the bankruptcy and dismantling
of the company and its installation in the hall of fame of Belgian financial
scandals.

Parmalat

Unlike L&H, Parmalat was an old and well-established company. It became the
European leader in the food sector, featuring a diverse roster of products and
in particular long-life milk (UHT) in Tetra-Pak cartons. The Parmalat scandal
erupted in 2003. Early in the year, the company sought to float a bank issue of
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300 to 500 million euros. Analysts were puzzled by the apparent need for addi-
tional funding when accounting ledgers indicated no such necessity. Parmalat’s
inadequate response to inquiries fueled a sharp drop in its share price and led the
Italian Stock Exchange Authority to call the company’s directors to account.
They had to admit that 496 million euros had been placed in a Cayman Is-
land investment fund that specialized in high-risk leisure sector operations. The
Cayman investment was a violation of official management regulations, and it
had fared very poorly. A further investigation showed an 800-million euro hole
in Parmalat’s declared assets. It was learned that the company had used chain
liquidity transfers from one affiliate to another by means of off-shore entities
based in tax havens. By the end of the year Parmalat had to declare bankruptcy
and its chief executives had been arrested.

Victimization, with a Focus on Parmalat

Positioning

Our approach borrows from Sellin and Wolfgang’s distinction between primary,
secondary, and tertiary victimization.3 Primary victimization concerns personal
victims, that is, a victim in the usual sense of the term. Secondary victimization
has to do with impersonal victims, though the harm is not sufficiently dissem-
inated to concern the wider community, while tertiary victimization injures a
whole community and undermines public order.

In the Parmalat case the shock waves were much like the result of throwing
a stone into water, that is, a series of concentric eddies of victimization.

Primary Victimization

The number of primary victims of the Parmalat disaster (mainly shareholders
and bondholders) has never been adequately tabulated. By October 2004, a total
of 8,000 small savers had filed civil suits against the company.4

Shareholders

There were an estimated 40,000 members of the “general public” owning shares
of Parmalat. Their holdings went into a dramatic tailspin. The shares had been
sold at a high of 2.48 euros in January 2003 and fell to 0.11 euros by the end
of the year when the Italian stock exchange suspended trading and announced
its investigation of the company. Because of Parmalat’s deep indebtedness and
the fact that shareholders are placed at the end of the roster of creditors, it is
presumed that none of them will recover any part of their investment unless
the company is allowed to continue in business under a new arrangement that
would integrate all previous holdings that remain viable.

Creditors

Standard & Poor, the corporate rating organization, awarded an excellent rating
to Parmalat until December 2003, although the company “was crumbling under
a EUR 14.3 billion debt . . . where bonds accounted for 9.5 billion and bank
loans for 4.2 billion.5 The relief offered creditors today by the special admin-
istrator involves transforming the group’s bond debt into capital which will be
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used to create a new company out of the ruins. The Parmalat Spa bond credi-
tors would be allocated 73 shares for each EUR 1,000 invested. The Parmalat
Finanziari bonds would be accorded a slightly higher rate. The reorganization
plan also envisages providing each bondholder with free warrants that would
allow them to purchase other securities at a nominal price between 2005 and
2015. Moreover, the Italian government has ruled that the reorganized Parmalat
should pay its shareholders at least fifty percent of is distributable profits over
the next fifteen years.

In addition, a large number of injured creditors have filed legal suits, and
the Securities and Exchange Commission in the United States has opened an
inquiry. Also, amajorAmerican lawfirmhas filed a class action suit on behalf of
the South Alaska carpenters’ pension fund, which names as defendants groups
such as Citicorp and the accounting firm of Deloitte and Touche.6

Banks

The total exposure of the banks that had advanced money to Parmalat amounted
to EUR 4,200,000,000. It is unclear as yet how much of the total involved
Italian banks and how much those outside the country: the list of creditors ran
to 63 pages. Some banks took a particularly large hit, including Wells Fargo,
Unicredit Banca d’Impresa, Deutsche Bank, and Credit Suisse First Boston.

The case of the Bank of America is particularly interesting. In December
2003 it had brought matters to a head by notifying the Italian Stock Exchange
Authority that the statement issued in its name and showing the presence of
$3.9 billion in the account of a Parmalat subsidiary in the Cayman Islands
was untrue. The Parmalat administrator is seeking $10 billion in damages from
the Bank of America. For its part, it is attempting to initiate civil proceedings
against Parmalat, claiming that it was the victim of a fraud that was covered up
by the company’s employees on behalf of its directors.

Suppliers

The Parmalat catastrophe affected thousands of suppliers, mostly located in the
dairy industry. Many faced bankruptcy. Toward the end of January 2004, the
Italian government promised 5,000 Italian milk producers that they would
be paid in cash for a period of 45 days for their product, and the Parmalat
receiver negotiated loans to continue to pay milk suppliers, whose situation
was of special concern to the government.

The Work Force

In 2003, Parmalat employed 36,356 persons throughout theworld. The receiver-
ship envisages selling off affiliates, which employ about half that total, cutting
back on the domestic staff, and establishing early retirement plans. There are
plans as well to eliminate a wide range of products and focus primarily on dairy
products and fruit juices. Parmalat had about 9,000 employees in Brazil during
the 1970s, but financial difficulties forced it to sell off affiliates and cut the work
force to 6,000 persons. The Argentine affiliate, wth 1,200 employees, had sev-
ered its relationship with Parmalat before the collapse, but affiliates in Uruguay
(300 employees) and Paraguay (140) were threatened with their demise when
the Brazilian group declared bankruptcy.
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Secondary Victimization

The fate of theParma football cluboffers an example of secondaryvictimization.
The head of Parmalat had purchased the club and then installed his son to head
it. After Parmalat’s collapse, the receiver chose to sell the club, which by then
had accumulated liabilities of 182 million euros. Given Italians’ passion for
football, we can justly claim that this stands as an instance of victimization,
noting as well the uncertain fate of the club’s employees, players, and others
whose life was linked to the team.

Tertiary Victimization

Tertiary victimization concerns what most often are intangible victims. For
all three of our case studies the main tertiary victim in each instance was the
market and, more specifically, the fundamental ingredient of public trust and
confidence in the manner in which it operates. That trust was abused by the
promulgation of deceptive information. In the Parmalat case, confidence was
shattered in the following spheres:

� confidence in the bankers who recommended the bonds of companies whose
solvency state they were presumed to know;

� confidence in the credibility of the guarantees given to these companies by
the rating organizations;

� confidence in the figures certified by external auditors who are expected to
play a critical role in determing the accuracy of the ledgers of the companies
they inspect;

� confidence, finally, in the operations of the financial markets, which cannot
be viewed as games of chance where the investors bet their money on the
future of companies without satisfactory information with which to evaluate
that future.

However subtle and far-reaching the diminution of confidence may have been,
it should be noted that the Parmalat frauds, in measurable terms, did not ap-
pear to have strong reverberations on the well-being of the market. From the
beginning of November, when the scandal broke, to the end of the following
January, the MSCI Consumer Staples Index, which includes Parmalat, suffered
only slight downward pressure, and this trend did not persist beyond February.
This would tend to demonstrate that investors considered Parmalat as an iso-
lated episode and did not extrapolate its situation to the relevant market as a
whole.

Schemes, with a Focus on Enron

In general, the deceptive techniques employed in the Enron case were similar
to those that occurred with Parmalat. However, beyond these commonalities
there were distinctions, most notably involving the use of sophisticated tech-
niques by Enron (and L&H) compared to the cruder violations of the Parmalat
group. The main tactics used in the Enron case can be divided into seven cate-
gories:
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1. Illegally structuring financial transactions to create the illusion that earnings
were booming, and hiding debts primarily by recourse to fraudulent third-
party entities that were falsely said to be independent so that the accounts
did not have to be consolidated.

2. Creating fictitious income and thereby improving Enron’s profit-and-loss
statements.

3. Not respecting accepted accounting principles regarding the sale of financial
credits in order to hide the extent of the company’s debt and to make profits
appear more hefty than they actually were.

4. Hiding large losses in two Enron divisions, EBS and EES, linked to the “new
technologies” sector.

5. Manipulating the true financial state of the company by using reserve ac-
counts in order to camouflage Enron’s financial condition.

6. Failing to respect accepted accounting principles relating to the disclosure
of reductions in goodwill.

7. Making false declarations and omitting significant facts that would have
made Enron reports more faithfully reflect the company’s true condition.

We will select three illustrations of the first point above to provide a sense of
the manipulations and maneuvers to which Enron personnel resorted.

The Cuiaba Project, Nigerian Barges,
and the Grayhawk Projects

The Cuiaba Project

Toward the end of 1999, Enron participated in a project to build an electrical
power station in Cuiaba, Brazil. The arrangements were notably complex, with
the involvement of an array of company affiliates and divisions. Enron held
a 65.6 percent share in the endeavor through Holding Enron du Brazil and a
smaller percentage through a Brazilian company whose Texas parent controlled
25percent. The other shareholderwas aShellOil affiliate. Enron appointed three
of the four directors of the company and Shell the fourth.

Enron was looking for a solution offering two advantages: to deconsolidate
a poor investment and also to be able to record the income from a contract to
supply energy worth $65 million through a company that it controlled.

This was when a partnership came into play, known as LJM Cayman, which
had been created under the aegis of Jeffrey K. Sklling, Richard A. Causey, and
AndrewFastow, respectivelyCOO,CAO, andCFOofEnron. It was a fraudulent
set-up aimed at hiding the capital supplied by Enron. Through LJM Brazil
Co., which was controlled by LJM Cayman, Enron negotiated the purchase
of 13 percent of the shares held by Enron do Brazil Holding Ltd. A result of
this change in the shareholding stakes, the distribution of the rights to appoint
directors was changed so that Enron no longer held the de facto control of
EPE, which meant that it could deconsolidate the accounts of this structure and
consolidate the income from the aforementioned contract ($65,000,000). As
was always the case with Enron manipulations, the individuals and companies
involved received compensation—for this transaction, it amounted to nearly
$3,500,000.



546 Georges Kellens, Michael Dantinne, and Bertrand Demonceau¨

The Nigerian Barges Transactions7

At the end of 1999, after the breakdown of negotiations with a potential pur-
chaser, the Enron directors began looking to unload a project that involved
construction and operation of barges located along the coast of Nigeria in order
to improve its financial statement for the previous quarter and half year. The
project was already far behind schedule. Jeffrey McMahon, Enron’s treasurer
and executive vice president, contacted Merrill Lynch, an investment bank,
which at the time was involved in numerous Enron commercial enterprises.
Enron wanted Merrill Lynch to purchase its stake in the Nigeria project so that
Enron could include $12 million in income in its 1999 profit-and-loss state-
ment, though in fact $7 million was the actual asking price. In return, Enron
guaranteed that it would find a partner that would repurchase the stake within
six months and add 22.5 percent interest.

Merrill Lynch was sorely tempted, despite a meeting of its Debt Markets
Commitment Committee during which a series of questions, fears, and criti-
cisms were raised. These included concerns about control of the barges and
reservations about Enron’s ability to fulfill the repayment guarantee. But a sim-
ple contract and verbal assurances from Fastow overrode the objections in short
order.

Just six months after the completion of the contract, the stake held by Merrill
Lynch was purchased by a partnership known as LJM for $7,500,000, plus in-
flated consultancy fees of $250,000. LJM posed as an independent entity but
in actuality was totally tied to Enron. The complete absence of due diligence
by Merrill Lynch before becoming involved in the deal is notable. Its represen-
tatives never sought to negotiate the purchase price, and paid little or no heed
to the fact that the business in question was radically outside the usual field of
Merill Lynch’s work. The company had no experience in Nigeria or, for that
matter, in any of Africa. Nor did Merill Lynch apparently attend to the fact that
the barges were not operative when the deal was cut.

The Grayhawk Project
January 20, 2000, was a key date in the history of the fall of Enron. During
a press conference, Jeffrey Skilling declared that Enron Broadband Services
(EBS), the group’s Internet division, had in hand its broadband network and
the software to make it operational. Skilling also claimed that a “conservative”
estimate would establish the net worth of EBS at $30 billion. All the while he
knew perfectly well that the broadband network still was not in place and that
EBS did not have the software. Since EBS in many respects represented what
was regarded as the future of Enron, every ruse was employed to camouflage
its true condition.

Enron resorted to a variety of other schemes as well. The JEDI partnership
was mainly employed by Enron, with remarkable ingenuity, to use profits from
various speculationswith its own securities and to credit this income to represent
the result of industrial activities. JEDI had several hedging contacts with Enron.
Furthermore, the shares contributed by Enron when establishing JEDI, where
the link was both official and unofficial and involved consolidated accounts,
contained a clause that determined JEDI’s value beforehand. Therefore, the
value of the investment that JEDI represented was not sensitive to the changes
in the price of Enron shares.
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As the important conference of January 20, 2000, approached, it was essential
to present favorable figures. The Enron managers then imagined the following
scenario. Enron was going to post figures including income of $85,000,000,
which would then be posted as the result of Enron’s ordinary energy activities,
and which in reality was only the early result of the security increase that would
be caused by this conference (during which false information would be given
about EBS). More specifically, the Enron directors predated an amendment to
the contract with JEDI, which allowed that partnership, whose results were
consolidated to incur capital gains if the price went up. The securities leaped
from $47 to $67 after the conference. That was how a cocktail based on financial
products, partnerships, accounting consolidations, false accounts, and good
communications can artificially create $85,000,000!8

Comparing the Cases

The similarities between the Enron and the L&H cases are numerous, much
more so than between either of them and Parmalat. For Enron and L&H, the
role played by various financial institutions and the consequences for victims
were nearly identical, despite the fact that much of the L&H story was shrouded
in the secrecy that is part of Belgian law.9

The tactics used in the two cases were much the same. A large portion of
the reputed sales were made to related companies. These small companies
benefited from payment schemes (which blatantly contradicted the company’s
policy). Yet, more significantly, they benefited from loans guaranteed by L&H
with their customary bankers in order to pay for the licenses, which the former
leading company in voice recognition technology considered to be synonymous
with income. What is worse, it was sometimes just the employees on the L&H
payroll who were in charge of developing this software. And when the previous
options were not chosen, L&H resorted to factoring, a method of pre-financing
debts by supposedly abandoning certain rights in order to improve the image
of its financial position. The factoring agreements were posted as non-recourse
arrangements, when in reality they allowed the lender to demand that L&H
remit the whole sum should it fail to pay up at the maturity date.

The similarity of methods suggests the hypothesis that while the two com-
panies were very different in terms of history, culture, core business, and other
matters, there are intrinsic considerations that influenced the modus operandi
of the crimes, which appear to contain a strong opportunistic element. Just like
the executives at L&H, Enron’s managers took advantage of loopholes present
in accepted accounting regulations and interpreted every principle so that it
worked to their advantage.

Revisiting the L&H Case

The L&H scandal is first and foremost the story of a market dealing with a
new-technology company that engaged in a whirlwind of transactions. It was
basically a market situation where the company’s future appeared much more
promising than the present worth of its securities indicated. The state of mind
that prevailed at the time is captured by Paul A. Gompers of the Harvard Busi-
ness School: “Before the warning shot [in spring 2000], most of the companies
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were not assessed according to their business, but highly subjectively,”Gompers
noted. “If the investors believed the concept of the start-up was good, they did
not hesitate to back it financially, as they hoped to make a profit from the fact
of the dynamics of the Internet economy.”10 Put another way, investors would
back what essentially an idea, a concept whose appeal was almost exclusively
based on its presumed and sometimes highly imaginative prospects. And these
prospects were heightened by both bluff and deception.

L&H’s founders perfectly assimilated this ethos. Yet their company was
more than a product of its time. Its activity touched on a area, voice recognition,
which resonated with people’s dreams of a better future produced by innovative
technology. In popular culture, therewas the film 2001: A SpaceOdyssey, which
showed a man talking to a computer on a space vessel, calling it by its first name.
L&H sought to duplicate in actuality this fantasy, focusing both on speech-to-
text applications that would allow machines to react to vocal commands and
text-to-speech programs which would allow machines to talk. L&H arranged an
agreement with Microsoft to integrate its technology into Office applications.
Machines, it was envisaged, would be able to read e-mails. So L&H sold a
humanistic dream, that of removing language barriers. Everyone would be able
to speak with everyone else in their own languages with the machines providing
instant and accurate translations.

However, the pitfalls were as numerous as the principles were seductive.
They included the need to reduce extraneous noise, the necessity to deal with
diverse accents, the problem of slang and ungrammatical usage, and issues of
tonal expression, not to mention the need to be able to sell the product at an
affordable price.

The nature of the market partly explains some of the tribulations of L&H,
their investors, and their creditors. There seemed to exist what criminologists
have called a “criminogenic industry” or “criminogenicmarket.”11 Nonetheless,
we would stress that such influences do not inevitably lead to criminal acts, that
when all is said and done the directors still have an element of free will.

An Idol and Groupies

The L&H “dream” seduced the Flemish world of politics and finance. The
company’s beginning was difficult, with the founders laying out virtually their
last cent on the venture. But it soon became the standard bearer for Ieper, its
home site, and for the West Flanders region. The beatification of the company
was part of the industrial recovery of the area, which until then primarily had
been known for the fierce battles fought on its territory during the first World
War. L&H transformed a relatively moribund area into a jewel of the Flemish
technology industry. Its aimwas to operate successfully in a globalmarketplace.

Many people now wonder if the Flemish authorities did not exceed the limits
of normal public support because they were intoxicated by the prospect of see-
ing the glory from L&H’s possible success reflect on them. The unconditional
support of the Flemish authorities and the alleged fraudulent use of public funds
testify to this outpouring of unexamined aid to L&H. In addition, the Flanders
Language Valley, where L&H was located, was declared a tax-free zone. As
a risk capitalist stated in the Belgian press: “The combination of ambitious
entrepreneurs and a government that desperately wanted a local technological
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champion was a volatile mix. It was dangerous.”12 The explosive mixture sug-
gests three key questions: Did the Flemish authorities scrupulously respect the
law? Did L&H benefit from a discriminatory system? What was the exact role
of the Flemish authorities in blowing up the speculative bubble?

The minister in the Flemish government in charge of loan guarantees admit-
ted that he had not tried to learn the identity of Dictation shareholders when the
authorities underwrote 75 percent of a $15 million loan to the company (Dic-
tation was a subsidiary of L&H). Was this carelessness or had the proximity of
the relationship between the government and the company brought this situa-
tion about? Certain prominent politicians were known to have a direct interest
in the company. Nor are we as yet aware of who exactly held stock in L&H,
which makes adjudication of the concessions granted the company an uncer-
tain enterprise. In Belgium friendship and reciprocity play a significant role in
the founding and funding of a new enterprise. Companies aid one another by
exchanging capital and administrators. While the “Belgium network” should
not be demonized by comparing it, say, to the Mafia, its influence in the L&H
scandal needs to be explained. Its transparency certainly leaves a great deal to
be desired.

A set of players in the L&H case have attracted the attention of the justice
system. The company’s founders are suspected of a string of offenses ranging
from fraud to falsification of accounts as well as money laundering and insider
trading. Also implicated are a former CEO and onetime CFO of the company
and the external auditor, KPMG. It will take some time and effort to unwind
this tangle of responsibility and guilt. It remains unclear whether the problems
were created by fraud or were the result of poor management. For its part,
KPMGdefines itself as a victim of organized fraudulentmaneuvers by company
officials. They point out that L&H’s main Korean client was pressured to hide
from KPMG the actual content of the contracts that had been negotiated. The
crisis report requested from PriceWaterhouseCooper further documented that
other L&H clients were offered compensation (bribes) to conceal evidence
from auditors. All told, the elements of the L&H case provide an example of
a “corporate crime” carried out for the benefit of the company rather than a
“white-collar crime” motivated by the quest for personal gain.

We cannot conclude this review without considering the failure of the system
of checks and balances aimed at preventing such fraudulent behavior. The L&H
decline has rekindled the debate regarding the competence and actual power of
the boards of directors of corporate entities. How could L&H’s directors have
allowed the situation to deteriorate to such a point? Are directors appointed
because of their presumed passivity and obligations to management? Are they
kept in the dark by the ability of corporate executives to feed them only sanitized
information? Should impartial representatives of the public be accorded a seat
on the board of directors to play a more confrontational role in its deliberations?

The External Auditor

A central player in the L&H case was the Anglo-Dutch auditor Klynveld Peak
Marwick Goerdeler (KPMG), which came in for sustained criticism, mainly
from small shareholders. They were upset that the auditor who certified the ac-
counts had not discovered that the books were cooked. They criticized KPMG
for its Panagruelian fees and ineffective oversight, though others maintain that
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the auditors were audaciously duped and that if a company uses sufficiently
sophisticated methods it is almost always beyond the capabilities of any out-
side auditors to detect the fraud. To unravel the mess, the courts have charged
the KMPG CEO in order to obtain the release of information otherwise held
in secret under the strict rules of professional secrecy laid down by Belgian
legislators.

More fundamentally, the L&H case reopened the controversy surrounding
the role of external auditors. KPMG had a far-reaching relationship with L&H,
acting as its tax and legal advisor, a setup that was rife with conflicts of in-
terest. Dependent on the goodwill (not to mention the high fees) of an entity
whosewrongdoing it also is chargedwith detecting, auditors tread carefully. The
worldwide spate of legislation that is barring auditors from providing auxiliary
services to their clients is now being carefully examined in Belgium.

Banks and Market Authorities

The banks were the creditors of L&H and the greatest victims in terms of
losses, but were they not reckless in granting so much credit—in the literal
and figurative meaning of the word—to the company from Ypres? The so-
called Chinese wall that in theory separates the loan and financial analysis bank
departments is now being questioned. Would it not be more effective if the
groups shared information that permitted a more realistic and comprehensive
determination of the company’s condition?

Finally, the Stock Exchange Authority also turned out to be ineffective. The
investigation by the Securities and Exchange Commission in the United States
was begun only after an exposé by the´ Wall Street Journal, even though rumors
of wrongdoing had been circulating much earlier.

Conclusion

Similarities between the three cases we have highlighted stand out in bold
relief. The patterns of victimization are probably the least surprising of these.
Nonetheless, thay are a reminder of the diverse nature of damage that such
frauds, which we have grouped under the label “information fraud,” can inflict.
The equivalence between themethods employed also is striking. The companies
were not predestined to go along parallel paths. They were vastly different
organizations on a multitude of levels. This circumstance leads us, without
denying the influence of endogenous factors, to turns our attention to exogenous
issues.

At this stage, considerations of form joinwith those of content. The case study
method, a direct descendant of LaPlay’s contributions though it was supplanted
to some extent by the arrival of quantitative methods in the social sciences, re-
mains an important means of obtaining scientific truth.13 This approach fits well
with inductive analysis that avoids becoming locked into predefined models.
Yin has emphasized the benefits of a research program that places the subject
into his, her, or its context, using a variety of sources and centering on questions
of how and why rather than who and how much.14 This method is especially
useful in the examination of frauds such as those we have addressed in this
chapter. It is also particularly suitable for the study of crimes linked to finance,
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where access to hard data is a particularly delicate issue and the quantitative
tools of mainstream criminology often are not appropriate or useful.
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4
White-Collar Crime and Reactions of
the Criminal Justice System in the
United States and Japan
Tomomi Kawasaki

Since the 1990s, Japan has faced increasing numbers and types of white-collar
crime. Some of them are similar to major cases in the United States. For ex-
ample, both the savings and loan crisis in the United States and the “Jusen”
Housing Loan Company debacle in Japan relate to financial fraud involving
thrift institutions. Similarly, both the U.S. Department of Defense scandal and
the Japanese Defense Agency scandal concern contract fraud. The Ford Pinto
case and allegations against Mitsubishi Motors Co. raise issues of purported
“corporate homicide.”

Although the cases may be similar, the reaction of each country’s criminal
justice system has been different. Reviewing these differences is important
because it can provide an indication of what the Japanese legal system may be
lacking in fighting white-collar crime.

It is often said that the Japanese criminal justice system is more permissive
toward white-collar criminals than that of the United States. Is that really so?
This article first compares white-collar crime cases and the legal reaction to
them in the two countries. Then, based on these comparisons, it addresses
measures to be taken to deal with white-collar crime in the Japanese criminal
justice system.

The Savings and Loan Crisis and the “Jusen” Housing Loan
Company Debacle

Savings and Loan Crisis

Many investors and depositors in theUnited Stateswere swindled out of billions
of dollars by savings and loans (S&Ls) in the 1980s. The national scandal
ultimately resulted in the conviction of thrift insiders and outside conspirators.
The S&L crisis has been called “one of the worst financial disasters of the
twentieth century”1 and “the biggest white-collar crime in U.S. history.”2

Brief History of S&Ls

S&Ls are a type of financial institution conceived in the early 1930s to promote
the construction of new homes. The Federal Home Loan Bank Act of 1932
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created the Federal Home Loan Bank Board (FHLBB) to provide additional
reserve funds and oversight to the savings and loan programs. The National
Housing Act of 1934 provided for the development of the Federal Savings and
Loan Insurance Corporation to insure S&L deposits. At the beginning, savings
and loan programs provided by those acts were restricted geographically and
in terms of the kind of loans they could make. But in the 1960s these restraints
were slowly eased.

Though the business of S&Ls expanded gradually, the thrifts were unable
to offer adjustable rate mortgages in the 1970, because inflation had reached
13.3 percent by 1979. In 1980, the Depository Institutions Deregulation and
Monetary Control Act phased out restrictions on interest rates paid by S&Ls.
The federal government and Congress allowed the formerly restricted S&Ls
to expand their business beyond residential housing loans under the Garn-St.
Germain Depository Institutions Act. S&Ls were able to engage in high-risk
commercial real-estate lending and offer corporate or business loans. The U.S.
entered “an era of a massive deregulation of the S&L industry,”3 giving it broad
financial opportunities.

The sharp increase in interest rates in the 1980s created serious business
problems for S&Ls as their inventories of low-interest, fixed-rate loans became
increasingly unprofitable. The total cost to taxpayers of S&L difficulties has
conservatively been estimated at $500 billion.4 A total of 1,700 thrifts, about
one-half of the industry, eventually collapsed. Government reports indicated
that fraudulent activities had been a central factor in 70 to 80 percent of these
cases.5

Looting

The unlawful activities fell into a number of categories.6 The first was “looting,”
a kind of “collective embezzlement.” In essence, thrift insiders robbed funds
from the thrift itself.

In the case of Centennial S&L of California, the owner who had taken over
in 1980 threw a Christmas party that cost $148,000. He and his companion,
who was a senior officer at Centennial, traveled extensively around the world in
private airplanes, purchased antique furniture at the S&L’s expense, renovated
their house at a cost of more than $1 million, and equipped it with a gourmet
chef at an annual cost of $48,000. A fleet of luxury carswas put at the disposal of
Centennial personnel and the thrift’s offices were adorned with art from around
the world.7 The owner died before formal charges could be filed. However, his
companion was eventually convicted of having embezzled $2.8 million. The
FHLBB estimated the cost of Centennial’s eventual insolvency at $160 million.
In 1987, the commissioner of the California Department of S&Ls stated, “The
best way to rob a bank is to own one.”8

Unlawful Risk-Taking

A second tactic was “unlawful risk-taking,” including making risky loans to
commercial real estate developers. Kickbacks were often made to encourage
loans. This type of S&L fraud is distinct from the same type of traditional white-
collar crime. Traditional white-collar crime has an aim to steadily increase
profits, but the unlawful risk-taking in S&L frauds was more like a gamble and
often resulted in the bankruptcy of the institution.9
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The owner of Lincoln S&L duped Lincoln’s customers into buying worth-
less junk bonds of the American Continental Corporation. Lincoln’s owner
received a 12-year prison sentence after being convicted in a court of fraud,
racketeering, and conspiracy. His federal conviction was thrown out because
the jury in Tucson, Arizona improperly dealt with knowledge of his earlier state
conviction.10

Cover-Up

A third categorywas “cover-ups.” Thrift insidersmanipulated accounting books
and records and hid the fact from regulators that the thrift lacked the capital
required by statute and regulation. This was “the most common form of insider
abuse in the S&L crisis.”11

The above-mentioned owner of Lincoln S&L, called “the king of cover-
up,”12 forged numerous documents in an attempt to deceive regulators. When
examiners studied Lincoln’s records after it was taken over, they discovered
thousands of forged documents. At the owner’s direction, Lincoln’s employees
were apparently involved in creating some of these phony documents, which
included more than a thousand pages of board meeting minutes extending over
a two-year period.

In addition, the headof theFHLBB intervenedonbehalf ofLincoln’s owner to
ward off FHLBB regulators in San Francisco who were investigating the thrift.
He attempted to move the investigation from San Francisco to Washington,
D.C., and to delay closure of the insolvent thrift for two years. The delay is
estimated to have cost the Federal Savings and Loan Insurance Corporation
fund $2 billion.13

Negative Legacy of S&Ls

From October 1, 1988, to March 18, 1992, more than 1,000 defendants had
been charged by U.S. attorneys, 580 had been convicted and sentenced, and
451 sent to prison in major S&L cases.14 Furthermore, the S&L crisis brought
forth a new political scandal, the “Whitewater affair.” President Bill Clinton
was suspected of, but never prosecuted for, involvement in fraud and conspir-
acy for dipping into funds at an Arkansas-based S&L that was bankrolling
risky business schemes. The scars left by the overall S&L crisis are still vis-
ible in the United States It has been conservatively estimated that over the
next 40 years, the total cost of rectifying these problems could cost taxpayers
$500 billion.15

“Jusen” Housing Loan Companies Debacle

Japan’s “Jusen” housing loan company debacle was brought to light in 1995. It
is often regarded as similar to the S&L crisis in several ways.16 At the time it
occurred, however, few people knew how deep and serious the scandal was.

Outline of “Jusen” Housing Loan Company

The “Jusen” housing loan companieswere non-bankfinancial institutions estab-
lished by groups of major financial institutions (city banks, regional banks, life
insurance companies, trust bank, securities companies and agricultural financial
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institutions) in the early 1970’s, principally for the purpose of providing hous-
ing loans to individuals.17 They made loans but didn’t take deposits. The funds
lent by the “Jusen” housing loan companies were obtained by borrowing from
the founders and other financial institutions. At the beginning, their earnings
were firm. The demand for housing grew rapidly at that time, but Japanese
commercial banks had placed a priority on corporate finance in the postwar
period and the public housing loan corporation was increasingly unable to meet
the demand.

“Jusen” in the Bubble Economy

Financial liberalization in the 1980s seriously eroded the “Jusen” housing
loan companies’ market niche because their sponsoring institutions actively
increased mortgage lending to individuals and the government expanded the
public housing loan corporation. The “Jusen” housing loan companies then
turned aggressively to corporate borrowers. They were real estate developers
with insufficient credit in the eyes of the banks. At the same time, the “Jusen”
housing loan companies began borrowing huge sums from agricultural cooper-
atives that had sought a vehicle in which to invest their ballooning deposits. The
“Jusen” housing loan companies increasingly loaned their funds to corporate
borrowers. Just at that time, an ultra-easy monetary policy touched off a bub-
ble economy in Japan. Land prices in cities skyrocketed. “Jusen” housing loan
companies had been able to keep achieving good results through lending big
money to corporations of real estate brokers. It was said a modern “alchemist”
had appeared in Japan.

In the early 1990s, the Japanese “bubble” economy burst. It is said that
the causes of the development and the collapse of bubble economy were
compound,18 but there is no doubt that nonperforming loans played a big part.
Unrecoverable loans amounted to as much as ¥13 trillion (about $120.4 billion),
“Jusen” housing loan companieswere in serious trouble. Avoidingmanagement
responsibility, officers and agents of those companies tried to conceal the facts
in illegal ways.

Japan Housing Loan Co. Case

For example, in the Japan Housing Loan Co. case, the former president, the
former managing director, and the director of loan development section were
indicted on a charge of aggravated breach of trust causing huge losses to their
company.19 They were involved in extending ¥1.595 billion (about $14.8 mil-
lion) in loans to a golf course developer and ¥1.87 billion (about $17.3 mil-
lion) to a real estate company, in spite of knowing the two firms didn’t have
the financial strength to repay the money. Furthermore, the former manag-
ing director and the director of loan development section acted as guarantors
for ¥300 million (about $2.8 million) in loans to the golf course developer.
Through such acts, they were said to have inflicted financial damage to their
company.

On November 30, 2001, the Tokyo District Court sentenced the former pres-
ident to a 38-month prison term, the former managing director to 30 months,
and the director of the loan development section to 28 months, suspended for
three years.
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The End of Alchemy

In 1996, the Japanese government decided to inject a great deal of money
directly or indirectly into “Jusen” housing loan companies to save the financial
market, similar to the U.S. government’s action in the S&L cases. The “Jusen”
housing loan companies fell into dissolution. Public opinion was in a ferment
over this policy.

The causes of the “Jusen” scandal were complex.20 There was quite an outcry
to clarify who was responsible. However, the only case brought to court was the
Japan Housing Loan Co. case discussed above. The “Jusen” company scandal
is a symbol of not only of the collapse of the bubble economy but also a later
series of financial crimes in the 1990s.

Department of Defense Scandal and Japan
Defense Agency Scandal

Department of Defense Scandal

The U.S. Department of Defense (DOD) purchases equipment and supplies
for the military every year. In 1982, the General Accounting Office concluded
there was a 91 percent chance of a major cost overrun on the average military
contract, and that fraud and waste cost the DOD at least $15 billion a year. The
media widely publicized the DOD’s gross overpayments for spare parts and
tools. For example, DOD paid $110 for a diode available elsewhere for 4 cents,
$1,118.26 for a plastic cap for the leg of a navigator’s stool, for which the usual
price was $10, $2,043 for a nut worth 13 cents, and $9,606 for an Allen wrench
available for 12 cents at hardware stores.21 People became angry as it became
clear the DOD was drowning in a vortex of contract fraud.

General Dynamics Scandal
In May 1985, the Secretary of the Navy announced a crackdown on General
Dynamics (GD), the nation’s second largest defense contractor at that time. As a
result of “Operation DEFCON,” the 1984–85 Department of Justice’s criminal
investigation, it became clear that GD had fraudulently overcharged for its work
on nuclear submarine contracts. The Navy canceled some $22.5 million in con-
tracts, imposed $676,283 in fines, and mandated a series of remedial measures.
After that, six people retired—including the chairman, vice president, financial
officer, and division general manager. In the same year, GD was charged with
fraud stemming from earlier development work for an Army air-defense gun
system, known as the Division Air Defense weapon.

But GD did not feel any severe pain. “Although some management changes
were made, the value of the canceled contracts amounted to only 0.1 percent
of the firm’s billings the previous year. The partnership with the Pentagon was
soon resumed, and the culpable executives received no prison sentences, merely
a comfortable retirement.”22

Packard Commission and DII
Successive defense contractor scandals reinforced pressures on suppliers to
develop effective regulatory procedures. In 1985, President Ronald Reagan ap-
pointed David Packard, chair of the Hewlett-Packard Corporation and a former
deputy secretary, to an independent commission on defense management. The
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Packard Commission concluded that procurement problems were “symptoms
of the same fundamental problem: the lack of an effectivemanagement structure
in the [defense] department”23 and recommended a system of self-regulation
rather than governmental control.

The Packard Commission encouraged the reform and development of ethical
codes.24 First, in its interim report, the Commission encouraged major contrac-
tors to endorse a set of principles known as the “Defense Industry Initiatives on
Business Ethics and Conduct” (DII). The 46 contractor signatories agreed to
adopt and enforce codes of conduct. Second, the Commission urged the DOD to
stipulate that contractors should develop internal control systems “to promote
[high standards of business conduct], to facilitate the timely discovery and dis-
closure or improper conduct in connection with Government contracts, and
to assure that corrective measures are promptly instituted and carried out.” In
1988, a Memorandum from the Fraud Division Chief to United States Attorneys
mentioned that where a defense contractor voluntarily discloses an illegal activ-
ity and could be prosecuted for it, the existence prior to commencement of the
illegal activity of an effective compliance program is a factor to be considered
in the decision to prosecute.25

Sequel to Scandal
The DII Defense Contractors’ self-regulation was a positive step. However,
defense fraud has not stopped. For example, an investigation from 1988 to
1990 into defense fraud code-named “Operation Ill Wind” resulted in almost
thirty-six guilty pleas. Eleven Unisys officials pleaded guilty to tax evasion
and bribery, three United Technologies officials were convicted of fraud, and
nine other contractors pleaded guilty to defense contracting fraud. They were
fined $1 million to $5.8 million. Furthermore, according to a 1996 General
Accounting Office report, eighty percent of the Navy’s purchase orders were
inaccurate, and an Air Force purchase order of $888,000 worth of ammunition
was listed as $333 million; a 37,500 percent overprice.26

Japan Defense Agency Scandal

The U.S. Department of Defense scandal resembles a problem involving the
JapanDefenseAgency. It too involved contractors’ fraud for defense institutions
in the 1990s.

Outline of Japan Defense Agency
After World War II, the General Headquarters (GHQ) set about dismantling
the Japanese armed forces. However, the GHQ and U.S. government changed
their policy as Cold War tension mounted. The Japan Defense Agency (JDA)
was established in 1954 to control and operate three military services and man-
age their affairs for the purpose of defending the peace and independence of
Japan.27 The JDA consists of the military services, the Joint Staff Council,
organizations such as the National Defense Academy, the Technical Research
and Development Institute, the Central Procurement Office, and the internal
bureaus including procurement sections.

The JDA procurement section had broad discretion over all equipment, from
uniforms to missiles for the Self-Defense Forces. Its purchases totaled about
¥1.24 trillion (about $11.5 billion) covering about 9,800 items. That was one-
third of the agency’s budget in 1998.
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Detection of JDA Scandal
In the middle 1990s, it became clear that contractors had overcharged the JDA
by billions of yen for equipment. The former chief and deputy chief of JDA’s
procurement section feared theywould be blamed for neglect.On the other hand,
directors and officers of contractors feared being taken to task at stockholders’
meetings for management irresponsibilities. They conspired to reduce the re-
imbursement payments to hush up the affair. However, the Mainichi newspaper
reported this development in September 1997, revealing the back-scratching
alliance of JDA’s procurement section and contractors.

Toyo Communication Equipment Co. Route
Toyo Communication Equipment Co., an affiliate of NEC Corp., had received
overpayments of ¥2.99 billion (about $27.7million) for equipment for JDAover
several years. In March 1994, the former Toyo chairman visited the JDA deputy
chief of the procurement office and asked him to reduce the refund amount
illegally, attempting to make the problem appear slight. After the meeting, the
amount was reduced to ¥874 million (about $8.1 million), costing the state
¥2.12 billion yen (about $19.6 million).

A deputy chief of JDA’s procurement section who had taken the initiative in
the conspiracy had received ¥3 million yen (about $27,700) in cash from Toyo
Communication Equipment Co. as a reward in September 1994.

Nico Electronics Co. Route
Nico Electronics Co. is another subsidiary of NEC Corp. It overcharged JDA
about ¥1.72 billion (about $15.9 million) from fiscal 1990 to 1995 for the
purchase of cryptographic and other items such as decoders, parachutes, and
shells. In June 1995, four directors, including a chief director ofNicoElectronics
Co., twodirectors and three officers ofNECCorp., and a former chief anddeputy
chief of JDA’s procurement section conspired to repay ¥296 million (about $2.7
million), causing losses of more than 1.42 billion yen (about $13.1 million) to
the state.

Furthermore, a deputy chief of JDA’s procurement section received ¥5.38
million (about $49,800) from Nippon Koki Co., also a subsidiary of NEC Corp.,
under the pretext of an advisor’s fee after his retirement.

Sentencing
Of the 14 people indicted in this scandal, only the deputy chief of JDA’s procure-
ment section pleaded not guilty. On October 13, 1999, the former chief of JDA’s
procurement section was sentenced to three years in prison, suspended for five
years, for conspiring in the breach-of-trust. Twelve other defendants—including
six directors or officers of NEC Corp., four directors of Toyo Communication
Equipment Co., and two directors of Nico Electrics Co.—also received from
two- to three-year sentences for their role.

On May 8, 2003, the deputy chief of JDA’s procurement section was sen-
tenced to four years in prison and a ¥8.38 million fine for conspiring in the
breach-of-trust and acceptance of bribes. According to the decision, he played
a central role, his actions were malicious and tarnished public trust in defense
administration, and his motive was self-protection. Only the deputy chief filed
an appeal with the Tokyo High Court. That case is pending.
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Impact of JDA Scandal
The scandal had great influence in Japan. The long-time chairman of NEC
Corp. resigned. The JDA procurement office was split into two sections (cost
accounting and contracts) in January 2001.

Japanese people took an increasing interest in the back-scratching alliance of
government officials and big business. In particular, the “amakudari” system, by
which former government officials are appointed to high positions in companies,
received a great deal of criticism. But that system has not been abolished.28 On
the contrary, a new scandal has arisen involving suspicion that other contractors
overcharged the JDA by billions of yen for various equipment purchases.

The Ford Pinto Case and Mitsubishi Motors Co. Case

Ford Pinto Case

In 1971, the Ford Motor Co. (FMC) introduced a new style of car, the Pinto,
as its entry into the subcompact market. Although FMC was the fourth biggest
company in the world at that time, it feared that foreign competitors, mostly
from Japan, were going to capture the entire U.S. subcompact market. Against
strong competitors and with the small car market growing more lucrative, FMC
rushed the Pinto into production in much less than the usual time. It shortened
the product-development process from 43 months to 25 months.29 Engineers
were told to make the car weigh less than 2,000 pounds and cost less than
$2,000.30 Because these organizational goals were made paramount, safety
was not a priority for the Pinto.

The Defect and Legal Reaction
Because of lesser attention to safety, the 1971–1976model Pintos had significant
troubles. According to an article published in May 1978 in The New York Times:
“Low to moderate speed rear-end collisions of Pintos produce massive fuel tank
leaks due to puncture or tearing of the fuel tank and separation of the filler pipe
from the tank.”31 Internal documents showed the company knew about these
safety defects. Although the gas tank design defect could have been modified
for $11 per car, Ford decided not to take action. It conducted a cost–benefit
analysis of these safety defects:32 “The$11 repairs for all Pintoswould cost $137
million but 180 burn deaths and 180 serious burn injuries and $21,000 burned
vehicles would cost only $49.5 million (each death was figured at $200,000
and each injury at $67,000). Therefore, the company could anticipate a savings
of $87.5 million by continuing to make and sell the cars that were expected to
kill or injure several hundred people.”33 Furthermore, to reach this conclusion,
Ford asked the National Highway Traffic and Safety Administration about the
average wrongful death claim in a vehicle accident in order to estimate the
monetary worth of a human life. It got a reply of about $200,000.34 Between
500 and 900 persons died in rear-end collisions of Pintos that resulted in fuel
tank explosions.35

In April 1974, the Center for Auto Safety petitioned the National Highway
Traffic SafetyAdministration to recall the Pinto, based on reports fromattorneys
of three deaths and four serious injury cases. This report remained in theNHTSA
offices until 1977. Finally, however, FMC was forced to recall 1.5 million Pintos
as a result of investigations of the NHTSA Office of Defect Investigations in
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June 1978. Moreover, an Orange County, California, jury awarded a plaintiff
$125 million in punitive damages for injuries he suffered as a passenger in 1971
when a Pinto was struck by another car at 28 mph.

Elkhart County Case
FMC was indicted for three cases of negligence arising from the deaths of three
young women burned in a Pinto. On August 10, 1978, the women were driving
in a 1973 Ford Pinto going to church. Their car was struck from the rear by
a van on U.S. Highway 33 in northern Indiana. Within seconds, the car was
engulfed in flames.

In the grand jury, three points were discussed.36 First, whether the word
“person” in the Illinois Criminal Code could be applied to corporate entities.
Second, whether the county prosecutor could indict corporations, despite the
fact that the federal government had established an apparatus to supervise the
automobile industry under the National Traffic and Motor Vehicle Safety Act.
Third,whether Pinto case prosecutionwas a breach of the ex post facto provision
of both the Indiana and U.S. Constitutions: though the Pinto was produced in
1973, the new reckless homicide crime category in the Illinois Criminal Code
became effective on Jury 1, 1978, and the Elkhart County crash happened on
August 10, 1978.

On February 2, 1979, the Illinois Circuit Court judge denied FMC’s motion
to dismiss and rendered the following decision. First, a corporation could be
responsible for homicide under the Illinois Criminal Code. Second, the federal
regulatory scheme couldn’t prevent the state from seeking retributive and de-
terrent goals unique to the criminal sanction. Third, because of the ex post facto
restriction, Ford could not be charged with recklessly designing and manufac-
turing the Pinto, but it could be charged for failure to fulfill its obligation to
repair at 41 days before the Elkhart County crash.37

In the trial, the company attempted to limit evidence for the prosecution
and insisted it had announced a recall of Pintos on June 9, 1978, two months
before the Elkhart County fatal crash. Ford’s defense of FMC was successful.
After eight weeks of testimony and four days of exhausting deliberations, a jury
returned a not guilty verdict. It is said that the trial’s outcome hinged on a legal
technicality.38

The Significance and Impact of the Ford Pinto Case
The Ford Pinto case has been called “one of the most significant criminal court
trials in American corporate history.”39 The U.S. criminal justice system had
accepted the idea that a corporation might be responsible for homicide since
the late 19th century.40 However, defendants had been almost exclusively small
corporations. The Pinto case was the first in which one of the world’s biggest
corporations was indicted on a charge of manslaughter. Despite the verdict, the
case “demonstrate[d] that many people in our society are coming to recognize
the serious physical costs associated with corporate crime, and that they feel
something needs to be done to control the behavior of corporations.”41

Mitsubishi Motors Co. Case

The Mitsubishi Motors Co. (MMC) case is often compared with the FMC
Pinto case.42 MMC, which belongs to Mitsubishi group, is the fourth-largest
motor vehicle manufacturer in Japan, particularly prominent in the production
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of trucks and buses. Mitsubishi Motors Co. had spun off the large-vehicle
manufacturer Mitsubishi Fuso in January 2003.

Yokohama Case
On January 2002, a 140-kilogram wheel came off a Mitsubishi trailer truck in
Yokohama and hit a mother and her two young children. The mother was killed
and the children injured. Mitsubishi Motors reported to the Land, Infrastructure,
and Transport Ministry that the accident was caused by a failure to maintain
the vehicle. But at that time, MMC had information about defects in the wheel
hubs of some of its large vehicles.

Yamaguchi Prefecture Case
On October 19, 2002, another a fatal truck crash occurred in Yamaguchi pre-
fecture. The driver was unable to stop the truck as it was passing through an
expressway tollgate. It hit a building, killing the driver. Police suspected that
one of the truck’s propeller shafts separated from the chassis because of a de-
fective clutch system and broke the braking mechanism. MMC had been aware
of the possibility of defects in the clutch system. It had received complaints
from a company that owned 11 Mitsubishi trucks, indicating that clutch system
trouble had contributed to accidents and that the clutch systems of those trucks
had been repaired ten times.

Violation of Road Truck Vehicle Law Case in 2000
In June 2000, before these accidents, the Transport Ministry got a call from a
whistleblower, saying that MMC had covered up consumer complaints about
defective cars to avoid recalls. The Ministry inspected the head office of MMC.
After that, the company admitted its managers had knowingly and systemati-
cally concealed 64,000 consumer complaints about defective cars since 1977.
On August 2 and September 3, 2000, the Tokyo Metropolitan Police raided
MMC’s office in search of evidence for a prosecution. On September 8, offi-
cials of Transport Ministry filed a criminal complaint with the police, alleging
false declarations in violation of the Road Trucking Vehicle Law of 1951. MMC
was ordered to pay ¥4 million (about $37 thousand) as an administrative penalty
by Transport Ministry. MMC and four former executives (including a former
vice-president) were sent to summary criminal proceedings and received fines
of ¥400,000 (about $3,703) and ¥200,000 (about $1,852).

Japanese people were shocked by MMC’s dishonest acts. The then-president
resigned, taking responsibility. MMC’s current-account deficit hit an all-time
high of ¥756 billion (about $7 billion) in that year. Recall expenses amounted to
about ¥215 billion (about $1.99 billion). In spite of such facts, MMC continued
to engage in manufacturing misconduct, resulting in accidents involving injury
and death.

Reaction of Criminal Justice System
In the Yokohama case, Kanagawa Prefectural Police arrested MMC and five
former executives (including the former chairman) on suspicion of making false
declarations to the competent authority in violation of the Road Trucking Vehi-
cle Law of 1951. Furthermore, two former officers in charge of quality control
were arrested on charges of negligent homicide. All of them were indicted by
the Yokohama District Public Prosecutor’s Office and have pleaded not guilty.
The trials are currently in progress.
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In the Yamaguchi Prefecture Case, the former chairman, former president,
and two former directors were arrested and indicted on a charge of negligent
homicide. In this case, the former chairman and former president pleaded not
guilty. However, the two former directors pleaded guilty.

Studies

From the preceding survey, we can find similarities between white-collar crime
cases in the United States and Japan. Damages were serious, with diverse and
complex causes.Blamecould be placednot only on faulty acts of the participants
but also on business conditions and omissions by regulators. Viewed from the
standpoint of the legal reaction, however, there are many differences in what
happened.

Criminal Justice Structure: Japanese Precise Justice

As mentioned, it is often said that Japanese criminal justice system is more
permissive toward white-collar criminals than the United States’ courts. It is
certain that there are as many indictments of white-collar criminals in Japan.
For example, the Japanese criminal justice system’s approach to the “Jusen”
Housing Loan Company debacle was more passive than that of U.S. courts
dealing with the S&L crisis.

One of the significant features of Japan’s criminal justice system is a high
conviction rate. For example, in 2003, the conviction rate of the first trial at
all district courts in all parts of the country was 99.9 percent.43 Prosecutors
have made use of the wide power of indictment. Foreseeing the likely outcome
at trial, they can drop prosecutions or change charges in cases that risk ac-
quittal. This has been called “precise justice.”44 Japanese precise justice has
developed over about 60 years, as prosecutors reflected on abuse of power and
trampling of human rights under the pretext of maintaining public order dur-
ing World War II. Moreover, the Japanese criminal justice system doesn’t have
“leniency programs” and plea-bargaining which the American criminal Justice
system uses effectively to fight white-collar crime. In white-collar crime cases,
Japanese prosecutors are necessarily required to demonstrate a careful handling
of indictments, because the mechanism of such crimes is often very complex
and the investigation difficult.

But this neither directly connects a permissiveness of the Japanese criminal
justice system with white-collar crime nor indicates that the Japanese criminal
justice system is ignorant of the seriousness of such crimes. In the JDA scandal,
the Japanese criminal system was more aggressive than that of the United
States in the Department of Defense scandal. The U.S. government attempted to
tighten self-regulation of the contractors through the introduction of compliance
programs.45 On the other hand, in the JDA scandal, 14 people were indicted
and found guilty at the district court. Therefore, it is a mistake to believe that
the Japanese criminal system is always permissive in white-collar crime cases.

Corporate Criminal Liability

There are essential and systematic limits in the Japanese criminal law in regard
to white-collar crime. One of them concerns corporate criminal liability. In the
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United States, a corporation is liable for the actions of its agent, regardless of
the agent’s position within the corporation. Federal courts have used a three-
pronged inquiry to determine whether a corporation will be held vicariously
liable for the acts of its employee. First, the agent must be acting within the
scope and nature of his or her employment. Second, the agent must be acting,
at least in part, to benefit the corporation. Third, the act and intent must be
imputed to the corporation. As a general rule, a corporation can be liable for all
kinds of crime including manslaughter.

On the other hand, a corporation in Japan is criminally liable only under
specific circumstances, such as when the officer, employee, or agent of the cor-
poration violates the law for the corporation in relation to its business. Today,
this provision, called “ryobatsu-kitei”—meaning the punishing of both an in-
dividual violator and a corporation—is specified in more than 500 acts, such as
the Antitrust law, Securities Exchange law, and Environmental Protection law.
However, many kinds of crimes are not specifically included, such as murder,
manslaughter, negligent homicide, bribery, libel, arson, and theft. As a result,
as the MMC case shows, companies are immune from prosecution for actions
that—if done by individuals—would be criminally prosecuted.46 In addition,
more than 60 percent of the “ryobatsu-kitei” call for corporate fines of less than
¥1 million yen (about $ 9,259). Present fine rates are insufficient to deter big
corporations from committing crimes. As pressure on corporations to introduce
compliance programs becomes more important, the Japanese criminal justice
system will have an incentive to take note of the American approach.47

Grand Design of Strategy for Fighting White-Collar Crime

It is often said that corporations are afraid of punitive damages more than crim-
inal sanctions. The U.S. Ford Pinto case provides an example. Ford executives
realized that a criminal conviction would be powerful evidence of culpability
in any subsequent civil suits. With the potential costs of a prosecution running
high, they strenuously tried to avoid conviction.48 Civil penalties play an impor-
tant role too. The regulatory agencies imposed severe civil penalties on S&Ls
and defense contractors. Though U.S. criminal sanctions are stricter than those
of Japan they are merely one type of measure to fight white-collar crime.

Japan does not allow punitive or treble damages. Generally speaking, dam-
ages for corporate defendants in civil suit are low. Corporations have been able
to consider these as necessary expenses. As a result, we can’t expect too much
of civil penalties. Fighting white-collar crime will require a grand design of
strategy to reinforce not only criminal sanctions but also civil penalties and
damages.

However, there have been recent arguments to the contrary. The Japan Busi-
ness Federation of “Nippon Keidanren,” whose membership (as of May 27,
2004), of 1,623 included 1,306 companies, including 91 of foreign ownership,
129 industrial associations, and 47 regional employers’ associations, claims
that violations of corporate control laws such as the Antitrust Law or Security
Exchange Law should not be criminal matters. Rather, in their view, sanctions
for these violations should be restricted to civil penalties. This would mean
that Japanese people would lose an important approach to fighting corporate
misconduct. Laying down our arms of criminal sanctions to fight white-collar
crimes would be an irreparable error.
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Conclusion

In this article, we have surveyed three white-collar crime cases in Japan and
compared them with those in the United States These cases indicate that white-
collar crime is serious in Japan and that the Japanese criminal justice system is
not sufficiently prepared to deal with it. While the United States has updated
its approach to fighting corporate crime, especially since the 1980s, Japan has
remained stuck in the past. White-collar crime has brought about great financial
burdens and social costs. To fight white-collar crime, Japan’s criminal justice
system should be reformed as soon as possible.
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Part X

Policing White-Collar Crime



1
Policing Healthcare at the Dawn

of the New Millennium
Paul Jesilow

The present problem of policing healthcare was delineated three-quarters of
the way through the 20th century. On the one hand, were the billions of dol-
lars of healthcare needs of a burgeoning population that was supplied by an
extensive array of providers. On the other hand, were a small group of indi-
viduals mandated to insure that monies were spent on legitimate healthcare
expenses. A form of “tightrope enforcement” was practiced by the control
agents in response to this situation; they had to show wrongdoing without
offending the healthcare industry as a whole, or at least too many of its
members.1 At the time, the problem manifested itself as a conflict between
government agents and physicians. Henry Pontell and his colleagues com-
mented on the matter with respect to California’s Medicaid program for the
indigent:

Government control units need the cooperation of medical societies to inform physi-
cians about program policies and guidelines and to help insure that regulations are
taken seriously. Officials believe that if they “go too far” in regulating physicians in
the program, they are likely to forfeit the support of medical societies, and that this
would result in a lowered rate of participation by physicians in the Medi-Cal program.
This in turn would further restrict the sources of healthcare for the population served
by Medi-Cal. It could also raise costs, since patients would likely go for care to more
expensive facilities, such as the emergency department of hospitals, if a Medi-Cal
physician was not available.

Control agents, as a response to the dilemma, only pursued cases that involved
blatant wrongdoing, and where evidence was unequivocal.2

Tightrope enforcement continues to be practiced by control agents in the
new millennium. The visible conflict, however, has gone beyond physicians
and control agents and now involves growing segments of the population and
a panoply of actors. In this chapter, I highlight some of the areas of health-
care policing, discuss some of the interested actors and their conflicts, and
demonstrate how these matters create the targets of healthcare investigations.
Specific areas covered include legal torts and medical licensing, government
regulation of Medicare and Medicaid, and the efforts of criminal enforcement
agents.

571
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Torts and Medical Licensing

The new millennium was greeted by many states passing tort reforms in re-
sponse to rising liability insurance costs for physicians and other healthcare
providers.3 Proponents of tort reform claim that plaintiffs’ attorneys bring too
many inappropriate cases and charge excessive fees in liability cases, thereby
contributing to the increase in healthcare costs. Most state legislatures have
enacted changes in tort law that limit healthcare providers’ liability and make
it more difficult for potential plaintiffs to bring suits. The legal modifications
are favored by physicians, hospitals, and other healthcare organizations, who
have had their incomes reduced by rising malpractice costs. Insurance compa-
nies have been a less visible but active participant in the tort reform debate.
Legal limits on malpractice cases benefit insurance companies by limiting their
liabilities.

Plaintiffs’ lawyers and some consumer groups find fault with tort reforms.
The problem, they posit, is with those individuals and groups who are propos-
ing the legal modifications. They contend that there is too much malpractice
by healthcare providers and that is the reason for malpractice suits. They point
to numerous public health studies to support their position. For example, a
well-publicized report by a component of the National Academy of Sciences
concluded that each year somewhere between 44,000 and 98,000 Americans
die due to preventable medical errors.4 They note that only a small portion of
malpractice cases actually result in civil suits. The evidence, they contend, con-
tradicts the tale of increasing medical liability suits and resultant jury awards.5

Bernard Black and his colleagues, for example, studied data for Texas and
concluded that—

Controlling for population growth, the number of large paid claims . . . was roughly
constant from 1991–2002 . . . [and] the number of small paid claims declined sharply.
Payout per claim on large claims was constant over 1988–2002, while jury awards
were constant or even declined.6

Opponents of tort reforms posit that the legal modifications are unlikely to
much alter malpractice premiums, which research has shown to be more tied to
insurance practices and economic cycles,7 although caps on physician liability
probably have played some role in holding down malpractice premiums in some
states.8

Lost, for the most part, in the current debate about malpractice tort reform
is the original intent of the legal doctrine. Awards in malpractice cases were
meant to compensate victims and to deter healthcare providers from negligent
behavior.9 Historically, torts were established as a means to compensate plain-
tiffs adequately as a matter of fairness, but also so that they did not become
burdens on others or the state. Compensation of successful plaintiffs allocated
“the costs of an activity to those who benefit from it.”10 Malpractice insur-
ance, in this regard, can be viewed as serving the interests of torts, in that it
spreads the cost of liability among specific groups of physicians. Obstetricians
and hospitals that have maternity wards, for example, have high malpractice
insurance.

The other pillar of malpractice litigation is the prevention of negligent care
by providers.11 Oliver Wendell Holmes is usually credited with isolating negli-
gence as a tort doctrine late in the 19th century.12 Holmes’ theory of tort liability
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fingered defendants as culpable if they failed to take the same precautions that a
reasonable individual in their position should take to avoid foreseeable harms.13

Important for the applicability of Holmes’ ideas to healthcare providers is his
“free will” perspective that individuals choose to perform procedures that can
result in legal liability. They can also choose to eschew such actions.14 The
threat of liability, the theory goes, acts as a general deterrent in that physicians
will avoid risky procedures in order to prevent future financial obligations. In
addition, physicians may be encouraged to take precautions during procedures
to avoid potentially costly accidents.15

Malpractice suits are necessary to establish proper parameters of care. Find-
ings of culpability warn practitioners what is expected of them—that is, the
steps a reasonable physician should take to avoid harm. Without a system of
malpractice jury awards, the government would need to create a bureaucracy to
establish proper parameters of care. Sweden, for example, relies on a system that
“provides compensation without proof of provider fault.”16 A National Board
of Health and Welfare (Socialstyrelsen) is entrusted with the task of establishing
and propagating guidelines. The Board relies on reports from hospitals to indi-
cate where problems exist. Some of the hospitals, however, never report errors,
although Swedish healthcare policy experts believe they must have some.17

Insurance may undermine the deterrent, or preventive, effects of tort litiga-
tion. Adventurous physicians, who have malpractice insurance, may engage
in risky procedures because they know that their liability for errors will likely
be covered by their insurance companies. They gain a financial advantage by
performing expensive procedures that others will not. But they pay no more for
their insurance than their more wary colleagues. There is also the concern that
other physicians, who might not perform hazardous procedures, may take less
caution in their everyday practices or ignore literature that suggests better ways
of doing things because they do not fear extensive liability. These beliefs are
somewhat balanced by the fact that insurance does not always cover the entire
amount of an award for negligence. Cognizant physiciansmay avoid procedures
that might result in extraordinary awards that exceed the limits of their cov-
erage. Physicians may also exercise some caution in order to avoid increased
insurance premiums that would likely result from successful malpractice suits
financial.

Tort reforms, the purpose of which are to protect medical doctors from pun-
ishment, may make matters worse by leaving the door open for more abusers.
Findings of malpractice, as well as actions taken against practitioners by in-
surers, hospitals, professional societies, and state medical and dental boards,
must be passed along to the National Practitioner Data Bank (NPDB), which
then makes the information available to licensing boards, hospital appointment
committees, and other professional groups.18 State boards and medical societies
often take adverse malpractice findings as triggering events for sanction hear-
ings Researchers have concluded that claims history is a reasonable screening
tool for this purpose.19

Efforts aimed at decreasing the number of civil suitsmightwell be expected to
impact physician sanctioning. Claudia Lavenant and her colleagues, for exam-
ple, examined the relationship between changes in tort rules and the sanctioning
of physicians by state medical boards between 1985 and 1994. They compared
sanctioning rates for doctors in states that had passed specific tort reforms with
the rates in states that had not made the same legislative changes. The results
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suggest that the addition of pre-trial screening panels and the regulation of at-
torney fees may have undermined improvements in healthcare by decreasing
the likelihood that errant physicians would be detected by their states’ licensing
boards. Both tort reforms were associated with lower levels of licensing boards
actions. Alternatively, their findings suggest that alterations to the joint liabil-
ity rule may have enhanced the state’s goal of improved healthcare. The tort
reform was associated with higher rates of negligent physicians being placed
on probation or having their licenses revoked or suspended. Alterations to the
legal principle change the potential for monetary remuneration. Individuals and
organizations, under the joint liability rule, could be held responsible for the
entire extent of damages. The reform of this tort results in defendants being
responsible only for the portion of damages they caused. As a result, attorneys
may press cases against physicians that, prior to reform, would have resulted in
settlementswith hospitals. The ensuing findings ofmalpractice are passed along
to medical boards and the National Practitioner Data Bank, which then make the
information available to all licensing boards. Increased physician sanctioning
is an expected outcome.20

The tort reforms that are being passed at the beginning of the 21st century
are likely to further reduce the sanctioning of healthcare providers by state
licensing boards. There is the suggestion from the corporate world that legal
reforms may increase unsafe behavior by unscrupulous physicians, and, in the
long run, increase the number of malpractice suits. A 1995 federal law that
restricted class-action lawsuits against corporations, the argument goes, may
have led to less concern among corporate executives and widespread defrauding
of investors. The resulting crash at Enron, Worldcom, and HealthSouth led
to increased numbers of civil suits by defrauded investors.21 In the world of
healthcare, the suggestion is that providers will move into riskier procedures
where the potential profits are greater. An expected outcome might be a greater
number of suits involving serious injury or death. Indeed, recent research has
indicated that outcome. Neil Vidmar and his colleagues found a statistically
significant rise in the percentage of Florida malpractice awards that involved
serious injury or death. They hypothesized that one explanation for the increase
was that it reflected actual hikes in the number of serious injuries and deaths
resulting from medical malpractice.22 Researchers might compare, by state, the
percentage of malpractice awards each year that involved serious injury or death
to determine if previous tort reforms might be associated with these changes.
The irony is that the tort reforms, meant to limit awards and lower malpractice
fees, may actually increase them as the result of higher awards for more serious
injuries.

Government Regulation of Medicare and Medicaid

In this section, I identify crucial issues related to government regulation of
Medicaid and Medicare. Medicaid is a predominantly state-funded program
administered largely for the benefit of the needy. Medicare, in contrast, is fed-
erally funded and designed for the elderly. The inauguration of these programs
in 1966 created new kinds of medical malefactors. There would be no gain, for
instance, in performing extensive diagnostic tests on a poor person unable to
pay for them; but if an insurer will meet the charges, there is a great deal to



Chapter 1 Policing Healthcare at the Dawn of the New Millennium 575

be garnered by doing such work, needed or not, and by doing it as cheaply as
possible.

The stature of themedical profession and the trust the nation had in its doctors
led to few safeguards that relied upon the existing insurance structure to accom-
plishmany tasks. Therewas little warning from the private insurance companies
that fraud would be a significant matter and sponsors of the legislation were
wary of provoking new waves of antagonism from the medical establishment.
Congress feared a wholesale unwillingness by disgruntled physicians to par-
ticipate in the voluntary programs. In addition, the government ignored fraud
issues at the inception of the benefit programs because it needed to establish
public confidence in the new efforts.23

The present healthcare system and its enforcement apparatus grew in a hap-
hazard manner, expanding as the extent and cost of the fraudulent behavior
became known.24 Debate among the healthcare industry, government enforce-
ment agents, congressional leaders, and others helped defined the extent of the
problem and acceptable cures. In the early days of the programs, the problem
had been perceived as the result of a few rotten apples in an otherwise pristine
barrel. The view suggested minimal losses due to fraud, that could be controlled
by a limited response.25

At first, some providers stumbled upon the possibility of stealing from the
programs. One physician, for example, tired of waiting for Medicaid payment,
worried that the government might have lost his bills. He sent in duplicates and,
in time, was paid twice. When such stories spread in the medical community,
some doctors were convinced that “nobody was minding the store.” For other
physicians, the opportunity to provide medical care without concern about the
cost proved attractive bait for illegal behaviors. Under lax scrutiny, these physi-
cians had only to convince themselves that certain services would benefit their
patients, a conclusion made more appealing when the services also benefited
the physicians’ pocketbooks.

Within a decade of the inauguration of the programs, the government was
paying for patients who were never seen, X-rays done without film, blood and
urine specimens that were never analyzed, and treatments much different—and
more expensive—from those actually carried out. Oftentimes the behaviors
seem outlandish. Ambulance services, for example, requested payments for
round-trip transportation for patients who died en route to hospitals.26 One
doctor pled guilty to cheating Medicaid of $2.6 million; he was buying huge
quantities of human blood drawn from drug addicts and other ill or poor people
and then running unordered and unnecessary tests on the blood. He had pur-
chased the blood for about $10 a vial and each pint yielded as much as $2,000
in billing for tests.27 In a 1980s fraud, mobile laboratories attracted individu-
als for free tests and then billed the patients’ insurers for costly procedures. A
General Accounting Office (GAO) report estimated that one billion dollars was
fraudulently obtained in this single case.28 These experiences of enforcement
agents suggested a much larger and costlier problem, which required substantial
remedies.

Early patterns of fraud and abuse in healthcare that surfaced were strongly
connected to the fee-for-service nature of most third-party payment programs.
Physicians and other providers under this payment mechanism are compensated
for each service or product they supply, which gives them a fiscal incentive to
bill for as much as possible. The fee-for-service payment system was blamed
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for the rapid rise in costs for healthcare. Fraud was still considered to be only a
small portion of the total bill. Abuse, from most people’s perspective, was much
more common. Expensive, and perhaps unnecessary, procedures were being
performed because there was money to be made from doing so. Illustrative was
the experience of former President Jimmy Carter, who had served on the Sumter
County Hospital Authority in Georgia before he went into electoral politics. At
the beginning of his term as president, he regretted the local policies he had
once supported:

I have seen in retrospect, from a little different perspective, that we were naturally
inclined to buy a new machine whenever it became available and then to mandate, to
require that every patient who came into the hospital had to submit to a blood sample
or some other aspect of their body to the machine for analysis, whether they needed
it or not, in order to rapidly defray the cost of the purchase of the machine. I did not
realize that I was ripping off people, never thought about it too much. It was a fact.29

In 1983 Congress passed legislation that introduced a prospective payment sys-
tem (PPS) for hospital billings for Medicare patients in an effort to control costs.
The system established more than 400 diagnostically related groups (DRGs),
which were to be used to establish payment. At admission, the patient would be
diagnosed and that diagnosis would be the basis for a somewhat flat payment.
That is, the government reimbursed the hospital based on the diagnosis and not
on the actual services delivered. The belief was that under PPS hospitals and
other providers would have no incentive to provide unnecessary services and
that fraud, which was commonly defined by government agents at the time as
billing for services never rendered, would disappear.30

At first, the new payment system seemed to work well and initial research
on the matter suggested a decline in hospital costs.31 The reduction in costs
fueled the belief that organizational change is the cure for fraud and abuse in
government health programs. Government officials insisted that newly evolv-
ing managed-care systems, such as health maintenance organizations (HMOs),
would decrease the extent of dishonesty. An important part of the belief struc-
ture that clouded their thinking about crime in healthcare was the idea that under
managed care the primary mechanism for illegal behaviors, which was consid-
ered at the time to be fee-for-service, would disappear.32 A different payment
mechanism, they reasoned, would have different results. Health maintenance
organizations care for an individual’s healthcare needs at a fixed rate and hire
salaried physicians. Under such a system, the logic held, there is little, if any,
financial incentive for conducting unnecessary services.

It should not be surprising that both private and government sectors have
turned to the new models to control costs. Blue Cross/Blue Shield, for exam-
ple, bought into HMOs in order to lower costs. California’s Medicaid system
instituted a health maintenance arrangement in which contracts are negotiated
with HMOs to care for all the indigents in an area. Controlling fraud is not the
primary concern associated with the organizational changes. Officials are much
more concerned with controlling costs. The new model supposedly guaranteed
stable, if not lowered, costs since the fiscal incentive for increased treatment
was no longer present.33

The new delivery systems have been implemented at a rapid pace, but
only superficial attention is afforded to the vulnerability of the programs to
widespread illegalities. Despite wishful thinking, fraud and abuse appear to
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be a larger and more significant problem under the newer approaches than
they were in the older Medicaid and Medicare medical programs. They merely
changed form.34 This time the offenders represent corporations as medicine
increasingly is being pushed from the single-practitioner model to a form
more like that of the industrial and big business firm.35 The sole practitioner
is unable to provide all-inclusive healthcare for thousands of individuals.
Corporations in the United States (or the government in most industrialized
countries) are the only entities believed to posses that capability. Corporate
wrongdoing is much more difficult to uncover. The cases usually are highly
complex, particularly when compared to the earlier forms of healthcare fraud.
Individuals within the industry, lawyers, and accountants who are supposed to
notify the public of wrongdoing have failed at the task. Government efforts to
identify illegal behavior have also missed the mark (I discuss this issue in the
next section). The cases that have come to light have primarily been the result
of whistleblowing, prompted by the False Claims Act.

First enacted in 1863 during the Civil War, the False Claims Act originally
was used to prosecute profiteers who provided the Union Army with shoddy
equipment. In its updated 1986 version, the law has been employed to reward
whistleblowers in industries that do business with the government. In the past,
employees who reported company violations could expect only corporate re-
taliation. Under the new law, however, whistleblowers can collect up to 30
percent of any court award. The whistleblower brings the original suit, but the
government, if it chooses, may take over the action.36 Whistleblower cases, re-
ferred to as qui tam actions, are easier for investigators and prosecutors because
the company employee often knows exactly where to look for evidence of the
wrongdoing. There were 17 qui tam actions in 1992; there were about 2000 in
1999.37

The whistleblowers’ actions, combined with federal investigations, have re-
vealed widespread corporate illegalities that in some ways reflect earlier frauds,
but on a much larger scale. “Upcoding” is illustrative. Upcoding is billing by
a provider for a more expensive procedure or product than the one actually
provided. A patient, as a simple illustration, receives a generic drug, but is
charged for a name brand. A similar practice by physicians has been called
“upgrading.”38 Upcoding, however, is much more a corporate behavior. It is be-
lieved that the introduction of the Prospective Payment System in 1983 for the
reimbursement of hospitals for treating Medicare patients galvanized substan-
tial upcoding. Naomi Soderstrom explains how hospitals can increase profits
under the system:

Reimbursement is an increasing function of the DRG weight, so the higher the weight,
the greater the revenue for the hospital. Holding the treatment for the patient fixed,
if the hospital can claim a higher-weighted DRG, profit will increase. To provide
an incorrect report, the hospital can misclassify patients or code a second (higher
weighted) diagnosis as the principal diagnosis. (Reimbursement is for the principal
diagnosis only.)39

There is substantial evidence that upcoding in hospitals (also known as “code
creep” or “DRG creep”) is common.40

Bruce Psaty and his colleagues calculated that U.S. hospitals may annually
be reimbursed more than $900 million in excess of what they should receive for
patients with a Medicare discharge diagnosis of heart failure. The researchers
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found that in more than one-third of the cases they reviewed there was no
evidence to support the hospitals’ billing claims that the cases were worthy of
a higher fee.

Other well-documented situations involve “game playing” by hospitals, in
which patients are moved from inpatient care to alternative settings in order to
maximize Medicare payments. Medicare utilizes PPS for inpatient services, but
outpatient payments are cost-based.41 The payment a hospital receives from the
government for a hip replacement, for example, includes some monies for reha-
bilitation. Offending corporations discharge patients as soon as they can safely
leave the hospital and move rehabilitative care to more profitable outpatient
settings that are also owned by the corporate behemoth. Recent investigations
have also revealed widespread violations of the 72-hour rule. The mandate is
often associated with pre-surgery activities, such as drawing blood and X-rays,
that occur within three calendar days of admission.”42 Payment for such ser-
vices are included in PPS. Violators of the rule are usually the outpatient arms of
healthcare corporations. They individually bill for services that are also covered
in the DRG payment the hospital receives. In both instances the corporation is
effectively paid twice for the services.

Despitewidespread cheating, the federal government has been hesitant to ban
offending corporations from participation in Medicare. Their reluctance is the
outcome of a dilemma that has faced the programs since fraud and abuse first
appeared. Crooks steal from the programs, but if they are not allowed to par-
ticipate, who will there be to provide the services? Originally the problem was
associated with sole practitioners, who provided healthcare to underserved pop-
ulations and padded their billings to make their practices lucrative. Today, the
dilemma is associated with corporations. A hospital, which is owned by a cor-
poration that has engaged in dishonest practices, for example, may be the only
healthcare provider in an area.Not allowinggovernment payments to the offend-
ing corporation might result in the community’s losing the hospital. At least the
corporation’s attorneys will present that possibility to the government officials.
The federal solution is to allow the corporation to pay a hefty fine, establish a
compliance plan, and continue to provide, and be paid, for healthcare services.

In 1996, Congress enacted The Health Insurance Portability and Account-
ability Act (HIPAA). The law expanded the range of weapons available to
enforcement agents. Foremost, it promised continued funding to fight health-
care fraud, which allowed for the establishment of programs that coordinate
federal, state, and local efforts. The law also expanded the applicability of the
anti-kickback statute to extend to every federal healthcare program and allowed
the extension of the power of the federal government into the regulation of pri-
vate healthcare. The law set up a national database of sanctioned providers in
an effort to prevent violators from moving from state-to-state to resume opera-
tions. Concomitantly, it enlisted private citizens into fraud detection by creating
the Beneficiary Incentive Program. Similar in some aspects to qui tam actions,
the law provides a share of recovered monies to beneficiaries who provide
information which leads to criminal or civil sanctions.

Enforcement Efforts

Lawenforcement agentswhofight healthcare fraud seem to have almost no limit
on the number of their potential targets. No one has been able to determine the
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exact extent of fraud and abuse associated with Medicare and Medicaid and
other third-party payment programs, but it is extensive. A representative of the
Blue Cross and Blue Shield Association estimated the 2003 loss to health insur-
ance fraud at $85 billion or 5 percent of the total healthcare expenditures.43 The
General Accounting Office, a decade ago, estimated the total tab at 3 percent
to 10 percent.44 The same year the Office of the Inspector General (OIG), for
the U.S. Department of Health and Human Services (HHS), estimated Medi-
care overpayments for the fiscal year at $23.2 billion, or 14% of the Medicare
total.45 These numbers probably underestimate the true extent of healthcare
fraud.

Fraud cases that become known are the result of a selective funneling process
common to many offenses, but most pronounced with white-collar crimes.46

Initially, the hidden nature of many white-collar misdeeds prevents victims
from uncovering the offenses and entering the complaint process. The third
party nature of most healthcare fraud exacerbates the situation. Patients may be
the victims of unnecessary surgery, but the direct victims of the thefts are gov-
ernment benefit programs and insurance companies. These entities were not
physically present when providers supposedly supplied services. They must
rely on others to determine whether a demand for payment is accurate or falla-
cious. Patients, on occasion, receive notification of payments that were made to
providers on their behalf. The mailed announcements, however, rarely produce
reports of fraud. Beneficiaries often ignore such mailings. The money is not
theirs. Moreover, they are often unable to understand the medical terminol-
ogy reported in the statements. As Edwin Sutherland, a pioneer in the study
of white-collar crime, noted, “These crimes are not as obvious as assault and
battery, and can be appreciated readily only by persons who are expert in the
occupations in which they occur.”47

Patients, who suspect the honesty and integrity of their healthcare providers,
may be unaware as to where to report their suspicions. A call to the police is
sufficient for most street crimes, but an array of agencies exist to handle the
offenses of healthcare providers. The majority of individuals probably are not
cognizant of such bodies, and if they are they possess at best only sketchy
knowledge of the agencies’ duties. Finally, suspicious patients may assume
that if they report their misgivings, the authorities may not, or cannot, respond
to their complaints. Only half of the respondents to a survey conducted by
the American Association of Retired Persons believed that the government or
insurance company would do anything if they registered a complaint about
suspicious behavior.48

Under the current system, law enforcement agents rely on referrals from
the intermediaries. Their detection work, therefore, becomes vital for identi-
fying enforcement targets. Intermediaries hold federal and state contracts to
pay healthcare providers for services rendered to benefit program participants.
The intermediaries are expected to review the bills, but the compensation they
receive covers the costs of processing and paying the bills. No money is specif-
ically earmarked or reimbursed for uncovering fraud or abuse. Lacking any
budget or fiscal incentive to scrutinize the requests for payment, the intermedi-
aries limit their efforts to determining that the proper forms have been completed
correctly. The result is that the computer screens primarily identify errors, and
almost never point to frauds. Malcolm Sparrow, a health fraud expert, com-
mented that such screens would not catch:
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The bulk of “false claims,” nor claims involving falsified diagnoses, nor fabricated
medical episodes, nor claims involving illegal kickbacks, nor computer generated
fictitious billings.. . . In fact, it would not have caught most of the major types of fraud
schemes that we see proliferating within the industry.49

The hidden nature of healthcare fraud affects who becomes the target of
enforcement efforts. Enforcement agencies’ limited budgets play a significant
role in restricting the detection and sanctioning of frauds. In the words of a high-
rankingMedicare enforcement official: “To go after these guyswe need an army
and all we’ve got is a battalion, if that.” Investigators almost universally feel
that if they had more time and resources to devote to seeking out medical crime,
it would readily be found, and in huge amounts. Recently, an agent compared
the situation to a cesspool. “Have you ever had the memorable experience of
opening a cesspool? You know that a lot of bad stuff rises to the top and is easy
to find. The rest of the water is polluted but the stuff is not obvious.”50

Long Life Healthcare is illustrative of the type of cases that easily catch
enforcement agents’ attention. Law enforcement became interested in the ac-
tivities of the owner of Long Life Healthcare after her former lover, a physician,
was murdered and robbed of the laptop computer he was carrying at the time.
Left untouched on the body, however, wasmore than $1,500 in cash. Themurder
investigation revealed that the doctor had been involved in Medicaid fraud with
the owner, but the romance had soured. He had threatened to go to the author-
ities with evidence of the widespread criminal activity. Long Life Healthcare
was supposedly a nonprofit home health-care agency, but the murdered doctor
and the owner had been able to steal large sums of money from Medicaid by
diverting into their own pockets some of the more than $35 million a year the
company received from the government. The doctor, who was also a lawyer, had
established shell corporations, which were used to hide the illegal payments.
The company had also received Medicaid payments for numerous illegal activ-
ities, including payments to phantom employees.51 The owner of the business
and her son were convicted of the doctor’s murder and Medicaid fraud.52 But
it was the threat of the doctor going to the authorities and his resultant murder
that led to the Medicaid fraud conviction. Otherwise, the government might
have indefinitely continued the illegal payments.

The Long Life Healthcare case illustrates that illegal billings can be hidden
in a high-volume organization. Large-scale businesses not only provide dis-
honest individuals with camouflage for larceny but also allow them to place
barriers between themselves and proof of their criminal culpability. Proving
guilt beyond a reasonable doubt under such circumstances is, at best, diffi-
cult. Recently, for example, the founder and former chief executive officer of
HealthSouth was found innocent of wrongdoing by a jury, this after15 former
high-ranking corporate executives–including some of the CEO’s closest and
longest-serving aides–had already pled guilty.53 The acquittal illustrates that
the long-held advantages of white-collar defendants still are in place. A century
ago, Edward Alsworth Ross noted the difficulties of convicting leading citizens
of communities.54 Community affiliations and activism, then and now, serve to
defray criminal intent.55

Matters are unlikely to get easier for enforcement agents. The move toward
electronic records, desired by policymakers to ease record-keeping problems,
is increasingly removing the paper trail so necessary for enforcement agents.
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At the same time, enforcement units have had their budgets reduced, while
other investigators have been moved to other projects. The FBI, for example,
following the September 11 attacks, improperly moved resources, earmarked
by Congress for investigating health-care fraud, to anti-terrorism activities.56 It
is difficult to get criminal investigators and prosecutors interested in healthcare
fraud when there are much more exciting and easier targets to be had. The words
of the head of a Medicaid enforcement unit are as true today as they were in
the past:

To do a white-collar crime takes a lot of teamwork. Your grand juries have to be
available, your subpoenas have to be timely. . . . These things are very, very important.
They can’t be piecemeal. You cannot go out and conduct a good white-collar crime
investigation by just utilizing the services of the so-called “good investigator and
auditor.” It won’t work because someplace along the line, you’re going to be stiffed.
Then you have to go to a district attorney or a federal prosecutor who really is not
trained, nor does he have the patience to do a white-collar crime investigation. White-
collar crime calls for a lot of patience, and most of the young attorneys want to go
into the court with John Dillinger by the nape of the neck, and it just doesn’t work
that way.57

The multimillion dollar fraud cases that have been successfully handled by
enforcement agents are primarily the result of whistleblower suits. State inves-
tigators are in no better shape today to handle such cases than theywere a decade
ago.As a result, the targets of their actions remain theweak and unsophisticated.
Rather than uncovering and prosecuting the misdeeds of criminal corporations,
they go after individual providers, such as home attendants, who foolishly bill
for more hours than they could have been at work. Such individuals prove easy
convictions for otherwise outgunned control units.

Conclusion and Discussion

Tightrope enforcement continues to shape enforcement responses to health-
care fraud. The actors involved in the debate, however, have expanded beyond
physicians and government agents. Conflict between medical personnel, insur-
ance companies, and lawyers, for example, has resulted in tort reforms that
have lessened the likelihood that private citizens, by bringing civil suits, will be
able to assist state medical licensing boards to spot errant doctors. Faced with
less oversight, some doctors may be emboldened to practice medicine more for
profit than for the health of their patients.

Medicine has become dominated by corporations, who are more formidable
legal opponents than sole practitioners and have affected tightrope enforcement.
Private citizens, through whistleblower suits, have assumed a major role in
the uncovering of corporate fraud. Corporations, however, cannot be jailed,
and the corporate death sentence—banning them from Medicare and Medicaid
participation—would undermine the healthcare of the patients they serve. The
federal solution is to allow corporations to pay substantial fines and establish
compliance plans. Still, for corporations, legal fees and fines are often merely
the cost of doing business. There is no reasonableway to assure that corporations
will not once again venture into what corporate officials may define as “gray
areas” in order to increase profits.
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Enforcement agents continue to have difficulty identifying the human per-
petrators of complex illegal schemes. Obtaining criminal convictions against
white-collar individuals involved in healthcare fraud remains a formidable
challenge for prosecutors, despite changes in the law. Enforcement units seek
criminal convictions against relatively weak opponents as the solution to their
dilemma.

Despite numerous efforts to control fraud, the impact of illegal behavior
in healthcare is likely growing and becoming more expensive. For one thing,
the cost of healthcare continues to rise as the market for healthcare products
expands. The Medicare Modernization Act of 2003, for example, guaranteed
that additional billions of dollars will be spent on pharmaceuticals. The law
created a discount drug card that will operate until 2006. That year a voluntary
outpatient prescription drug benefit will be available to Medicare beneficiaries.
In addition, employers who provide retirees with drug coverage will be eligible
for a federal subsidy and Medicare beneficiaries whose incomes fall below
150% of the federal poverty level will also be eligible for federal subsidies.58

The Centers for Medicare and Medicaid Services (formerly Healthcare Fi-
nancing Administration) predicts that healthcare costs will account for 17 per-
cent of the gross national product in the year 2011.59 The additional funds will
be increasingly attractive to unscrupulous individuals and the size of the indus-
try will allow them to expand and hide illicit activities. There is already plenty
of evidence that this is occurring.60

Direct losses due to healthcare fraud are only part of the problem and un-
derestimate the true cost of fraud. For one, fraud has undermined the validity
of studies on healthcare practices, financing, and organization. In the past,
such frauds were often associated with corporate efforts to obtain government
approval for a new healthcare device, drug, or procedure. Physicians, for ex-
ample, have submitted fraudulent data as part of clinical trials, at times with
the tacit approval of corporate personnel. Corporations have withheld damag-
ing information that come to light during drug and device testing, or lied to
the government about the procedures that were being used or the results that
were obtained. Pharmaceutical corporations have also withheld from the FDA
damaging data about products that have already been released, and they have
used misleading data in the marketing of their products.61

The problem of poor policy decisions caused by fraudulent data is likely
to get worse.62 Healthcare studies, for example, increasingly rely on Medicare
and other expanded data sets. These studies are of critical importance for public
policy and for the development of strategies to contain escalating healthcare
costs, but they often use data that have been corrupted by fraud and abuse.
Mistaken conclusions as to the effectiveness of policy and procedures are likely
being reached in studies that have used such data. Early studies of the effects
of the introduction of PPS, for example, signaled that the change in billing had
lowered Medicare costs.63 But later studies indicated that there were no savings,
once the costs of the illegal billings were considered.64 Failure to consider the
effects of illegal activities on expanded data sets will likely result in other
erroneous policy decisions.

Fraud in healthcare is also increasing the cost of healthcare by increasing
the number of uninsured. States are dramatically diminishing their Medicaid
coverage as the result of skyrocketing costs, which have been fueled by fraud.
Without the government funded insurance, many individuals postpone seeking
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services until minor problems become major, and much more expensive. And
when they finally do seek medical help, they go to emergency rooms, which
only furthers the unnecessary expense of their illnesses.

At some point, it seems likely that taxpayers will put a halt to continuing to
foot the bill. Radical changes in healthcare delivery are very probable. The most
likely, given the pattern of the rest of the industrialized world, is a shift to some
form of universal healthcare. Hopefully the next time around policymakers will
build fraud prevention into the program.
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2
Policing Financial Crimes
Michael Levi

All crime control involves—consciously or not—the management of risk. The
policingof crimes of deceptionpresents special—thoughnot unique—problems
because of (a) the social status of some suspects and (b) the relative inaccessi-
bility of most offenses to routine observation and to normal police informant
development strategies. This varies over time and place. To the extent that peo-
ple conventionally defined as “organized criminals” become involved in frauds
of various types and in laundering the proceeds of these and other crimes, rou-
tine police styles of dealing with racketeering are more likely to pick up frauds
earlier. Likewise, the same need of the internet telemarketer to communicate
with unknown potential victims also renders them vulnerable to police and
regulator surveillance and—perhaps when law-enforcement is motivated, re-
sourced, and provided with a legal mandate to do so—intervention. However,
policing frauds and other financial crimes creates particular financial and in-
stitutional difficulties because of the regularity with which such investigations
cross jurisdictions, even at a fairly modest level of victimization. As the com-
ments above imply, the policing of financial crimes overlaps organized crime
and white-collar crime (as defined, however vaguely, in police practices). It may
be helpful to outline a typology of such crimes, as it would be a mistake to think
that all have similar policing styles: for a more developed analysis, see Levi and
Pithouse.1

Box 1 Types of Economic Crime

1. Harm government/taxpayer interests
2. Harm all corporate as well as social interests

� i.e., systemic risk frauds that undermine public confidence in the system
as a whole; domestic and motor insurance frauds; maritime insurance
frauds; payment card and other credit frauds; pyramid schemes; high-
yield investment frauds

3. Harm social and some corporate interests but benefit other “mainly
legitimate” ones
� some cartels, transnational corruption (by companies with business

interests in the country paying the bribe)

588
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4. Harm corporate interests but benefit mostly illegitimate ones
� several forms of intellectual property theft—sometimes called

“piracy”—especially those using higher-quality digital media

We can see that the ideological and practical pressures to deal with different
sorts of business offenses come from different directions, even if one excludes
health and safety and environmental violations.

Let us briefly review the behavioral context in which such offenses take
place. Influenced as we are by cultural images of the Sicilian Mafia and the
Italian-American Mafia that have brought The Godfather and The Sopranos
to our screens, it is difficult not to be seduced by the assumption that this hi-
erarchical, deeply embedded cultural and family mode of organization is the
natural evolution of serious crime: the general public, criminals, and the police
are all subjected to (and sometimes entranced by) these images of power and
“threat to society.”2 However, let’s take for a moment the paradigmatic case of
Italy: before his assassination, Investigating Judge Falcone appreciated that this
threat was much more complex than a subculture or alien conspiracy model, and
that the organized crime phenomenon could not be controlled without tackling
political and business alliances, as well as police, prosecutorial, and judicial
corruption. This is equally true of contemporary countries in the Balkans and
elsewhere. However, where it is harder to develop corrupt alliances between
criminal justice officials, politicians, and suppliers of illicit commodities or
predatory criminals, organized crime is unlikely to flourish. This is important
because to the extent that organized criminals represent a set of people who
are “really dangerous” to the essential integrity of the state, and who trigger
(especially in continental European legal systems) special investigative powers
because of this threat, it would be helpful to know how special are their threats
and what they constitute. Some academics3 consider that—at least in Britain—
all crime is essentially local in character (though connected somehow to the
global economy); others4—though understanding that value-added tax and Eu-
ropean Community frauds require transnational networks (or, with the aid of
corruption or counterfeiters, paperwork that simulates the transnational move-
ment of goods)—regard the issue of transnational organized crime as overblown
and under-analyzed by the “threat assessment industry,” and others still regard
the skeptics as naı̈ve theorists who fail to appreciate the creeping threat posed by¨
cross-border criminal cooperation.5 The nature of what Hobbs6 termed “crim-
inal collaboration” varies in different countries but affects the kind of control
strategies (policing and administrative) that it makes sense to adopt; history,
culture, and personal/institutional interests shape actual responses, despite the
rhetoric of “asymmetric warfare.”

“Organized crime” used to be a phenomenon that was central only to
American and Italian crime discourses about “the Mafia,” but—stimulated by
the growth of the international drug and people migration trades7 and by the
freeing up of borders since the collapse of the Soviet Union—the debate about it
and specific national and transnational powers to deal with “it” has extended to
Britain and other parts of Europe and beyond in the course of the 1990s. How-
ever unclear it may be about how “we” can assess whether crime is “organized”
or not, the term is a unifying framework around which international police and



590 Michael Levi

judicial cooperation can be structured. Definitional ambiguities do not seem to
inhibit confident statements about the “scale of the problem” of transnational
organized crime, which is always asserted to be “growing” and often said to
be using hi-tech methods, as if crossing borders by plane, motor vehicle, dig-
ital phone, or computer were not also done by businesspeople, professionals,
and the general population, probably in greater proportions than criminals at
work do. Some crimes such as “identity theft,” associated with fraud, organized
crime, and terrorism, are also plausibly said to be growing.8

By contrast, “white-collar crime” is a term used more by criminologists9

than by police and politicians, especially in Britain where it has only rarely
been a major crime issue (and then only in relation to identity fraud and
deposit and investment “widows and orphans” frauds), and where prosecu-
tors almost never go into politics in the way they do in the United States.
Despite the more invasive and aggressive nature of capitalism in the United
States compared to the more mixed social democratic economies of the Eu-
ropean Union, in keeping with the more general moral entrepreneurship of
U.S. “law and order” politics, U.S. media, politicians, and law enforcement
officials are paradoxically more likely to discuss white-collar crimes, both
(a) for crimes against business (like credit card fraud) and (b) for crimes
against investors by prestigious and by racketeer-run business alike, as inves-
tigated by New York Attorney-General Eliot Spitzer since the late 1990s and
by New York DA Robert Morgenthau over some decades. I will deal primar-
ily here with the policing of one subset of white-collar crime—fraud—which
itself encompasses a range of victim-offender activities and social statuses.
“The problem of fraud” and official responses to it lack the “Evil Empire”
rhetoric of the construction of the “organized crime problem,” even though
some large aggregate frauds against the Treasury—evasion of excise duty on
alcohol and tobacco—are included in the category of the most serious orga-
nized crime threats facing Canada, the United States and the United King-
dom (e.g., in the assessment of the U.K National Criminal Intelligence Service
and its Canadian counterpart10) and, peculiarly, tend to be seen as “organized
crime” rather than “fraud.” Nevertheless, if we look at frauds not so much
by the number of each type reported but by the amount of money lost, we
can better appreciate why they occupy the attention of so many FBI agents
and why institutions such as the U.S. Securities and Exchange Commission
(SEC) and the U.K Serious Fraud Office (SFO) were created and still ex-
ist. They exist because the “new classes” of victim—for example, sharehold-
ers in privatized utilities and collectors of early retirement and redundancy
pay—are a political risk that calls for a response. The SFO exists also be-
cause Britain was concerned about its reputation in the global marketplace and,
given that (despite large redundancies in 2002 and 2003) as many as one in
five Londoners employed works in financial services, they are strategically im-
portant in an economy of seriously declining manufacturing and agricultural
industries.

The standard method of dealing with the wide range of non-police “fraud”
cases is advice and prodding of the uncooperative, with slowly escalating sanc-
tions for persistent violation: Corporations are seen as amenable to restorative
justice methods.11 These differences may be justifiable on a risk-based model
of policing, but we tend to take for granted the assumptions on which they
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are based. As one long-firm (bankruptcy) fraudster told me, “I only wanted to
make enough money to afford to be honest.”12 This may be equally true of some
drugs traffickers and other organized crime targets, but a policy decision has
been taken not to allow them to integrate into the legitimate enterprise world,
both on moral grounds and on the assumption of future dangerousness.

The Organization of Policing Deception

To help us analyze the threat and the problems that policing confronts, we
should consider the tasks that need to be performed to commit serious crimes
over a long period:

1. Obtain financing for crime.
2. Find people willing to commit crimes (though this may not always be nec-

essary if one has an inside position and/or specialist skills that enables one
to commit major crimes alone, in which case one does not fall within the
legal category of “organized crime,” but one might still be a fraudster and/or
a threat13).

3. Obtain equipment and transportation necessary to commit the crimes.
4. Convert products of crime into money or other usable assets (unless they are

already cash).
5. Find people and places willing to store crime proceeds (and perhaps transmit

and conceal their origin).
6. Neutralize law enforcement by technical skill, by corruption, and/or by legal

arbitrage, i.e., using legal obstacles to enforcement operations, admissibility
of evidence, and prosecutions that vary between states.

Unlike racketeers, who must advertise illegal goods and services, fraudsters
do not need to make themselves vulnerable to inspection. At the international
level, policy responses have been to pressure states into passing legislation
and setting up mutual legal assistance mechanisms to facilitate international
exchanges of intelligence and to process cases.14 This is part of the world anti-
money laundering movement.15

Policing Fraud: The Contexts of Police Undercover Work

Most policing of any type of fraud happens reactively, i.e., after a scandal
or a less sensational report, and the object in big cases is to ascertain and
prove who was most responsible (responsibility often being shared): as in
the Enron case, plea bargaining can be a powerful tool to induce incrimi-
nation of superiors. However, there are occasions in which covert policing
is used, such as when the police already have a conspirator—usually asso-
ciated with “organized crime”—under surveillance,16 or when in the course
of an ongoing scam, an insider comes to them voluntarily or under pressure
and agrees to cooperate.17 Gary Marx18 observes that there are a number of
types of police undercover work which, adapted to white-collar policing, are as
follows:



592 Michael Levi

1. Intelligence operations, in which agents are relatively passive, though they
may need to participate in crime in order to gain credibility. Such operations
can be after or before a particular crime. The Internal Revenue Service (IRS)
gained access to a taxpayer’s books by having an agent pose as a potential
buyer of his business. When asked to justify this, he said, “We are not induc-
ing anybody to break the law. The tax returns have already been filed, and
the crime has already been committed long before we’ve come around.” But
such ex post facto investigations are relatively rare: anticipatory undercover
operations are much more common. This can involve the creation of false
fronts, in the classic “sting” operation mode, in which U.S. investigators
adapted to white-collar crime the method first used on policing the poor.

2. Such operations can also be used to prevent crimes from taking place, or
for educational purposes: via an alias, the U.S. Postal Inspection Service19

placed enticing advertisements offering an easy way to earn money or to lose
weight. Peoplewho responded receivedpolitelyworded letters advising them
that they ought to be more careful about offers that sound too good to be
true, and containing stamps for the postage expended and a booklet on mail
fraud schemes. My interviews suggest that there has been a reluctance to
use this kind of tactic in the United Kingdom because of fear of complaints
from the public.

3. Facilitative operations, in which the agent is either victim or co-conspirator.
In the white-collar arena, the classic examples of this are in U.S. money-
laundering investigations or cases such as those in which a professional
confidence trickster allegedly involved former General Motors executive
John De Lorean—who was suspected of defrauding the Northern Ireland
Development Agency of many millions of dollars—in a purchase in the
United States of large amounts of cocaine to pay off his debts. De Lorean
was acquitted. Several U.K. investigations of excise tax evaders on alcohol
and tobacco used this method, though to the chagrin of HM Customs &
Excise, many of the trials later collapsed or convictions were overturned due
to the failure to disclose to the defense or prosecution that the insider was
a participating informant rather than simply an unprosecuted intermediary
and witness.20

Covert Investigations of White-Collar Crime in America

Before Watergate, the American approach to investigating white-collar crime
was not unlike that of the United Kingdom. It had a very low priority in police
circles. Undercover investigations—except against “political subversives”—
were greatly deprecated by J. Edgar Hoover, though Nixon allegedly used the
Internal Revenue Service to investigate his political opponents and protect his
political and financial friends.21 However, post-Watergate, the FBI started to
takewhite-collar crime very seriously, and thoughmost investigations remained
reactive, it decided in 1978 to tackle political corruption by planting an under-
cover agent as an Arab head of Abdul Enterprises, and spread the word that
the “sheikh” needed help in an immigration matter. A professional confidence
trickster of some notoriety was employed on the government payroll as an un-
dercover agent, to look for legislators who would help the sheikh with work
permits. This led to successful prosecutions of six congressmen and one senator,
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and a lot of publicity. In 1973, the FBI mounted 53 undercover investigations; in
1980, there were 300, mainly in “kickback” cases involving the underworld, but
some “up-market” white-collar cases too. More recent examples are unknown,
but often involve cases prosecuted as money-laundering. As always, there were
problems: In Operation Corkscrew, an undercover con man gave $100,000 of
FBI money in bribes to someone posing as a “judge,” who was actually a friend
of his, and who ran off with the money.

Technological improvements in audio- and video-recording were used in
Operation Greylord to try to crack the corrupt state level judiciary and public
officials in Cook County, Illinois. By 1983, this operation had netted only nine
people—three judges, three lawyers, and three “bagmen”—but the FBI and
prosecutors hailed it as a major breakthrough nonetheless. However, as a result
of the same process employed in later insider-dealing cases, those charged in
the first round plea bargained with their colleagues’ liberty in the next round;
and altogether, 9 judges, 37 lawyers, and 19 police and clerks were convicted
in Greylord. (There were more convictions subsequently.)

In 1984, a major commodities producer with a grievance against the Chicago
Board of Trade was referred by the Chicago Futures Trade Commission to
the FBI. The moral entrepreneurial ambience for criminal investigation was
right. As one investigator expressed it: “We were being told that if you were an
honest man in the pits, you couldn’t make it because nobody would deal with
you. . . . Nobody believed me, until this guy showed up.”22

The FBI then set up a meeting with the U.S. Attorney for approval to organize
an undercover operation in the commodities exchange. (By the time the case
came to trial in 1989, the same U.S. Attorney was a defense lawyer for the first
person to plead guilty in the prosecution, and advised the Chicago Board of
Trade on its defense to racketeering charges.) The operation required a major
financial investment by the FBI: a $300,000 seat on the Exchange, a Mercedes,
a subscription to a fashionable exercise club, and even a Rolex! The project
went through a local undercover review board, the agent in charge, a national
undercover panel, and finally was signed off by the FBI director. Unlike the
usualwhite-collar sting operations, this did not have the problemof disreputable
prosecution witnesses that bedeviled a number of trials.23 It was only a slight
complicating factor that the commodities producer, ADM, was fined $50,000
(reduced on appeal to $25,000) for refusing to give evidence in a disciplinary
hearing for manipulating the soybean-oil market. (The charges that gave rise to
the refusal were dismissed later for lack of evidence: for a brilliant exploration
of the dynamics of this case, see Eichenwald.24)

The agents were chosen from a pool of 8,000 who volunteered for undercover
assignments. But the FBI decided that to avoid charges of favoritism on behalf
of the Chicago Mercantile Exchange, which also had a poor reputation, it would
have to mount a parallel sting there also. They found a sponsor for their FBI
agents in a disillusioned older broker there. The agents had a six-week general
undercover training course, but for the specific area of work, they had just three
afternoons of classroom instruction on the futures business. The 1987 stock
market crash led one agent to lose $30,000 in trading, plus the general costs of
dealing.

One trader frisked the FBI people for hidden recorders but found nothing,
since the whole room was bugged. After a lengthy enquiry, which was termi-
natedwhen information began to leak, the FBI issued 500 subpoenas, conducted
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well over 500 interviews, and reviewed more than a million documents. A total
of 1,275 pages of charges and 608 counts were issued against 46 defendants.
However, no major exchange personnel were indicted, and the amounts of
money involved in the alleged frauds—some of which were as low as $12.50—
were not aggregated, assisting the defense claims that the prosecutors were
scraping the bottom of the barrel in order to justify themselves. Those unlucky
enough to have traded with the agents found themselves indicted, some with as
many as 96 counts.

When the indictments were issued, some of the accused went for plea bar-
gains and cooperated with the government; others fought. In the trials, however,
which started nine months after the indictments, things became less clear-cut.
Audiotapes turned out to be far more ambiguous and inaudible than the FBI
believed—there were sometimes significant disparities in defense and prosecu-
tion versions—and agents’ discretion about when to turn them on was used by
the defense to allege selective bias, which argument found favor with some ju-
rors. (Similar issues arose in other unsuccessful prosecutions using professional
confidence tricksters as undercover informants.)

Covert tape-recording by participating informants was also employed in a
series of insider trading investigations,25 and the interview transcripts make it
clear that the questions asked by people such as Ivan Boesky were aimed to get
their business colleagues to implicate themselves. These occurred in the context
of criminal conspiracies already known (in general terms) to the Department of
Justice, where the informants were seeking to obtain credit for use in sentencing
proceedings.

In cases such as Enron (and earlier savings & loans frauds), the corporate
collapse preceded the police investigations, so the main method there was care-
ful analysis of the documentation—paper, e-mails, and audio records (when not
destroyed)—followed by pressure on defendants to incriminate those further up
the corporate ladder. Likewise,with the “bubble” cases such as ImClone/Martha
Stewart, WorldCom, in 2004–2005. Lengthy sentencing guideline norms and
steep discounts for those who plead guilty and give “substantial assistance to
the prosecutor” are the standard pressure tools. Other telemarketing and boiler
room operations may first be investigated by the Securities and Exchange Com-
mission and then passed on to the Department of Justice, or—as mentioned
earlier—proactively handled by federal, state and/or local Organized Crime
Task Forces if committed by associates of the New York Crime Families. What
is critical here is the time to fraud discovery and/or fraud reporting by victims
or professionals.

Covert Policing of White-Collar Crime in Britain

Inmany countries the amount of police attention towhite-collar crimes,whether
by, or against corporations is very low.26 In spite of their surprisingly high se-
riousness ratings, crimes involving organizations rank near the bottom in the
priorities of populist law and order. Under these conditions, an uneasy friend-
ship develops between public and private sector organizations, since the private
police come in to fill the regulatory gap and are also more responsive to the
wishes of corporate chiefs. On the one hand, the police see the private sector
as a future employer for their services and as a method of reducing the police
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input into a “cleared up” case; on the other, they are resentful of them for rea-
sons that are obscure, but relate probably to some regulatory megalomania.
Corporations would prefer to see much more public police attention than they
get,27 largely because they do not wish to pay for their policing except where
they want control over investigations (e.g., over investigations against their own
staff28ff ).

Additionally, in the United Kingdom, there are semi-public investigation
agencies, such as the Royal Mail Investigation Department, which unlike the
U.S. postal service, is licensed by the government but is expected to make a
profit on its operations. Very large social security investigation departments
exist within the Department of Work and Pensions, the National Health Service
Counter-Fraud Service, and Local Authority Housing Benefit departments, that
are much larger than the number of police officers devoted to fraud investiga-
tions. In addition to the normal range of reactive investigations, the Royal Mail
infiltrate postal sorting offices to observe activities of postal workers, who often
steal check and credit cards—which is also common in the United States.

In the cases above, the existence of specific crimes is known. In other cases,
however, investigations can be aimed at getting “dirt” on target people who
are giving the government trouble on political or commercial grounds. In the
United Kingdom, there have been several complaints of political interference
in white-collar investigations, but these have not included allegations of covert
police activity, unless by “covert” one wishes to include deceptions about the
purposes for which information is being obtained. In the case of Manchester
businessman Kevin Taylor, the police had a strong interest in finding out about
his business dealings during the 1980s because he was a friend of Deputy Chief
Constable John Stalker, whom they allegedly wished to see removed from his
over-zealous investigation of the unofficial “shoot-to-kill” policy in Northern
Ireland.29 To get access to Taylor’s bank accounts without arresting him, the
Crown Prosecution Service applied for an order to search for evidence, telling
the judge that they had grounds for suspecting Taylor’s involvement in drug
trafficking. (In fact, the police probably had no need to show the prosecutors
their information and could have applied for the warrant themselves.) When, at
the subsequent trial of Taylor on fraud charges, the judge found that there was
no drug connection, he was furious and dismissed all the charges against Taylor,
who successfully sued the police for millions of pounds over lost business and
collateral damages.

Covert white-collar crime operations have mainly been in the private
sector, such as the notorious Dixons/Woolworths takeover battle, and the
Guinness/Bells one, during the 1980s, where private detectives allegedly
searched target people’s dustbins, tapped their telephones, and interviewed all
persons having prior contact, in the hope of generating some personal “dirt” on
company directors. One might describe this as a form of private sector integrity
vetting. There are a number of private detectives who carry out surveillance op-
erations, sometimes long-term ones, on business rivals. British Airways illicitly
interrogated the Virgin upper class flight-booking database to try to “poach”
customers with special offers to fly BA. Finally, there are random tests in the
attempt to find out whether violations are occurring: “mystery shopping” test
purchasing with marked notes, for example. (In addition, there is surveillance
of private sector activity, such as the—generally non-secret—recording of all
financial services telephone conversations by the firms themselves, principally
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to provide an objective test of disputes about the nature of oral contracts to buy
and sell products, but consequentially to provide an audit trail for those dishon-
est practices which are conducted from the business premises.) During 1993,
former SAS officers and a director of National Car Parks were acquitted of all
criminal charges, though they admitted an operation in which they planted an
undercover agent in their rivals Europarks, whom they suspected of having in-
side information about National Car Parks. They also admitted searching waste
material from Europarks for clues.

To place this in context, in most white-collar crimes, covert activity is re-
stricted mainly to the informal obtaining of financial information or, again
depending on the definition of “covert,” the official obtaining of information
about suspected bank accounts without the knowledge of the account-holder.
For example, without judicial oversight and without prior notice to the sus-
pect unless s/he is the holder of the information wanted, the Director of the
Serious Fraud Office may issue a notice under s.2 of the Criminal Justice Act
1987 to a banker or anyone else to disclose information relevant to a serious
fraud investigation: this is done on many hundreds of occasions annually for
documentary evidence. (Bankers risk prosecution for “tipping off” if they in-
form customers either before or after the court order, as well as where money
laundering suspicions exist.) However, there are some proactive police fraud
investigations, particularly in London, where informants—some of whom are
regulars—tip off the police that a “scam” is being mounted and they are given
permission (on strict guidelines) to act as Covert Human Intelligence Sources.
(As noted earlier, in recent years to 2005, undisclosed use of such participat-
ing informants has led to the quashing of convictions and collapse of many
multi-million-pound excise fraud prosecutions by HM Customs and Excise.30)
There, unless customs/police officers are used as undercover “plants” (which
is extremely rare), the problem arises that the police cannot readily know the
extent to which their informant actually acted as an agent provocateur or more
serious co-conspirator, let alone disprove such allegations when made by the
defense lawyers.31 The financial rewards (from the police, banks, or insurers)
can be lucrative and could induce high levels of activism on the part of in-
formants. Given the disclosure rulings discussed earlier, the police would then
have the dilemma of whether to inform prosecutors (and risk them disclosing
to the defense or dropping the case), or whether to keep the information to
themselves and risk embarrassing questions in court about how they came to
suspect that a fraud was in operation, given that they broke it up in the course of
its commission. The police generally adopt the line that unless their informant
is willing to give evidence in court, they would rather let the case collapse than
reveal their identity.

One of the areas examined by Marx relates to whether the undercover work
takes place in natural or artificial environments. Agents may work in a setting
that is already there: in the United Kingdom, Automobile Association, Con-
sumer’s Association, and (municipal) trading standards officials regularly test
for fraud by garages in “identifying” nonexistent motor ailments. As in the
United States, a considerable amount of computerized market surveillance is
carried out on securities transactions to attempt to detect insider trading. These
monitor patterns of unusual transactions, particularly price changes in advance
of the release of company results or takeovers, and serve as a heuristic to guide
the detailed audit ofwho acted as principals and nominees in the deals. (Whether
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anything further happens depends on the competence and number of investi-
gators, and on the opacity of the nominees and/or their bankers under the law
of the country in which they were incorporated. In some jurisdictions such as
England, shares can be frozen until the beneficial owners are revealed. How-
ever, sustaining a loss may be better than being prosecuted.) Similar heuristics
based on developed mathematical risk analysis are used by tax authorities, par-
ticularly in America and Australia as well as the United Kingdom, to test the
integrity of tax returns.

However, unlike the United States, there are no examples in the United
Kingdom of strategic testing of nursing home fraud by undercover work, though
with rising healthcare costs this may happen in the future. Then there are op-
erations started by the police to function in a “normal” criminal environment,
for example, classic stings involving fencing and money laundering. Here, too,
the United Kingdom lags behind the United States in refusing normally to
contemplate many such stings apart from drug busts.32 Cyber-infiltration by
the National Hi-Tech Crime Unit in the United Kingdom and its American
equivalents is quite common, but especially in pedophile “grooming” and (sup-
plemented by the intelligence agencies) in national security cases rather than
to deal with fraud.

Finally, there are more problematical areas in which police come into a
milieu which is not known to be criminal. This can emerge from an obsession
with uncovering “hidden areas of criminality,” but it can easily degenerate into a
Dr. Strangelove-like psychosis, neatly combined with self-interest in sustaining
operations. (However, this is so only in a fairly cost-uncontrolled environment
such as some U.S. Federal bodies and the NYPD, in which resources are not
a major problem: i.e., not the United Kingdom, where overtime payments are
tightly limited and have to be justified very specifically). It may be that covert
operations lead to a greater chance of guilty pleas, thus saving enormous court
costs: lawyers are paid more than police. However, the police and legal budgets
are separate, and the problem of cost in policing operations is a very real
one: surveillance operations in white-collar crime—which are only sometimes
tied in with “undercover” ones—are greatly discouraged because of budgetary
problems in the financial environment of the 1990s and early 21st century.
Even in a short-term operation at least ten people are needed for surveillance,
and the cars and personnel are not normally available for continuous coverage
over a long period of time. They can be available where reliable informants are
involved—who, partly for economy reasons, are viewed as preferable to “police
undercover” plants or to longer-term, untargeted surveillance—and the main
trend is toward this sort of covert operation. There, sometimes in collaboration
with overseas agencies, operations may be mounted to discover counterfeiting,
narcotics trafficking, or money-laundering organizations. Sometimes, as in the
case of actions against collusive traders who pass transactions through their
books using credit card numbers obtained from insiders in hotels or on the
phone (telemarketing), whether by simply typing in the numbers or making up
crude counterfeit embossed cards (“white-carding”), the police may cooperate
with private sector organizations such as credit card companies. Indeed, there is
some potential for sting operations by setting up traders who will be approached
by credit card fraudsters to cooperate in this way. (In Italy and other “organized
crime” environments, many traders are made “an offer they cannot refuse”
to accept stolen cards.) But except where they are suspected of involvement in
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terrorism or drugs trafficking (both of which can involve the use of businesses as
“fronts”), covert operations have never to my knowledge been used by the U.K
police against members of “the elite” (however problematic that is to define).
Surveillance operations byHMRevenue andCustoms in relation to value-added
tax fraud are probably the closest analogy to what happens in United States,
but apart from some participating informant excise fraud cases, even they are
for the most part passively covert (e.g., simple surveillance of, say, meetings
between already suspected conspirators) or are involved with test purchases or
sales: they seldom use long-term dummy companies.

There are two sorts of shift in approach to the control of financial organized
crime. The first shift relates to traditional criminal justice approaches, and the
second—which is not incompatible—relates to prevention. Criminal justice
approaches include—

1. substantive legislation, relating especially tomoney-laundering andproceeds
of crime legislation;

2. procedural laws involving mutual legal assistance (including the establish-
ment of Eurojust, whose detached national prosecutors and investigative
judges are expected to facilitate urgent cases, and the European arrest war-
rant and asset freezing orders); and

3. investigative resources, including the formation of specialist organizations
and police units. In the United Kingdom, this includes the National Hi-Tech
Crime Unit and even some privately funded units such as the Dedicated
Cheque and Plastic Crime Unit (established April 2002 for an initial two-
year experiment and then continued wholly funded by the banking sector,
though with no operational control by them over individual cases).

There has been ongoing reform of anti-laundering and crime-profits legisla-
tion around the world,33 making bankers and lawyers accountable (under threat
of imprisonment and being banned from doing business) by requiring them to
keep records, actively look for “suspicious” transactions, and report their sus-
picions to Financial Intelligence Units (FinCEN in the United States, NCIS in
the United Kingdom). There has been greater policing (including customs and
excise) involvement in financial investigation, still mainly in the drug field, but
increasingly in excise tax fraud and, post– September 11, 2001, terrorism.34

Laundering is the cleansing of funds so that they can be used in a way indis-
tinguishable from legitimate money; and in essence, bankers and (in Europe)
lawyers have been forced to keep tight records and report their suspicions of
their clients to central bodies. If andwhen those official surveillance capabilities
increase—as they did steadily during the 1990s, accelerating after the millen-
nium and especially after the spectacular attacks on New York and Washington
on September 11, 2001—funds that were just hidden become vulnerable to
enforcement intervention and perhaps confiscation.35

TheEgmontGroupofFinancial InvestigationUnits (FIUs)worldwide,whose
aim (not always realized in practice) is to facilitate inter-FIU enquiries across
borders, has transformed the potential for intelligence-led policing (and disrup-
tion) of financial and other organized crime activity across borders.

The “cross-border” conceptmay be understood differently by thosewho have
national police forces and/or are concerned with crimes across national bound-
aries. In the United States, geographic and other territorial conflicts are com-
monplace at federal, state, and local levels. However, in the United Kingdom,
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the concept has to be seen within the traditional constabulary divisions and the
typical orientation of the geographic sector policing toward the local, which
was originally a specific reaction to the French Revolution and the risks that
this sort of centralized policing was held to pose for freedom of the bourgeoisie
and landowning classes.36 Militating against the policing of fraud is manage-
ment reluctance to commit resources to out-of-force investigations, especially
into frauds that are not highlighted as performance targets; knowledge about
who to contact in another force; incompatible equipment; and a lack of relevant
intelligence. There has been a growing bifurcation between (a) the growing
decentralization of efforts at a neighborhood level and (b) the growing interna-
tionalization of links with other countries by national police agencies, as well
as in the policing and prosecution of fraud.

The explanation for the neglect of fraud by the police is far from clear, but
it appears to relate in part to some Victorian conception of prudence whereby
everyone who does not take sufficient care of their own property deserves little
sympathy. There are also a number of pragmatic factors, three of which are key:

1. there has been little central or local political pressure on forces to do more
about fraud (e.g., via key performance indicators or local ones in policing
plans);

2. the low productivity of fraud squad staff in relation to standard police per-
formance indicators, fraud being more labor-intensive to investigate; and

3. chief officers’ own relatively unsophisticated appreciation of the business
world and the possible impact of fraud losses on the local and national
economy.

Observation by this author over the past three decades indicates little evidence
in the United Kingdom to support the notion advanced by Richard Ericson and
Kevin Haggerty37 that the police act as handmaidens and risk managers for
the commercial sector. The main pressure for fraud policing comes from (a)
the impact of globalization on the demand for investigation in key financial
services countries (e.g., to investigate bribes paid to foreign leaders), and (b)
broadened share ownership, both direct and via stock market investments by
pension funds, creates demand for regulation of abuses and investigations of
“failed” entrepreneurs.38

A number of changes—broadly summarized under the rubric of “new pub-
lic management”—have affected public services, including frauds and police
responses to them, in the past 25 years. Under the Conservative government dur-
ing 1979–1997, Next Steps agencies were expected to create the organizational
context for cultural change from public to private sector high-energy service
values. These included the Benefits Agency (now JobCentre Plus), which deals
with social security fraud investigation as well as service delivery, and the
Revenue departments, which deal with tax fraud.

Outsourcing of public sector contracts generated more corruption and public
sector fraud enquiries for the police, but the stripping-out of middle ranks,
the devolution of most policing responsibilities to divisions, the downsizing of
headquarters staff, and pressure on staffing complements of central squads was
commonplace. Within this context of organizational change, several relevant
reports and developments had implications for the policing of fraud, of which
the most important were the shift (now reversed, but with irreversible loss
of expertise) to short-term postings, and the shift from specialized squads to



600 Michael Levi

generic “major crime”units,which tends to neglect frauds that have to bepoliced
reactively rather than on an “intelligence led” basis (informants, surveillance
of the “usual suspects”).

Fraud policing may be usefully bifurcated into (i) high policing, represented
by the work of the Serious Fraud Office (SFO) and (ii) (relatively) low policing,
represented by the regulation of plastic fraud with only a modest input from
the police. At the “low policing” end of the fraud spectrum, the pressure on
diminishing fraud squad resources was increased by the rise in high-volume,
low-cost fraud in the private sector during the 1980s in those industries who
had traditionally seen fraud squads as responsible for dealing with the threats
from “white collar” criminals, leading to a further loss of interest in the high-
volume credit card crimes (and reduction of service to businesses relocating
from London). This was understandable because reactive investigation was
inhibited by poor forensics—customers could take away the signed receipt
with their fingerprints on, it or bank handling of checks made data recovery
difficult—while plastic fraudsters were not “dangerous enough” either in terms
of their nodal salience to organized crime groups/networks nor committing
high enough priority offenses to interest force or national squads dealing with
“serious crime.”

Not only the private sector, but also internal corruption excepted, the public
sector has largely taken fraud inquiries out of police hands. There are some
9,000 non-police fraud investigators in the public sector, from theDepartment of
Work and Pensions Fraud Investigation Service and Jobcentre Plus (with some
7,000–7,500), HM Revenue and Customs, to the Charity Commissioners and
local authorities (where up to 1,000 investigators deal primarily with housing
benefit fraud). Further, a number of these agencies have both discrete legislation
and their own prosecution capability that substantially mitigates the need to rely
on the police, the Crown Prosecution Service, or more generic legislation.

There is also much “partnership fraud policing,” especially in the United
Kingdom. Again, however, there is enormous variation in quality of joint work
and differences in objectives—especially in civil recovery or taking people off
benefit versus criminal prosecution. The principal aims of the tax authorities
and, in a different way because they are an expenditure body, social security
agencies, are tomaximize revenue: fraud reduction (and,a fortiori, prosecution)
are very much subsidiary to this core purpose, by contrast with the police which
is primarily a court-oriented body. Additionally, there are issues of investigative
timing, since the tax investigators have longer time frames than the police and
social security investigators.

Prosecution and Relationship to Policing Fraud

As noted earlier, the United Kingdom Serious Fraud Office was set up by
the Criminal Justice Act 1987 to pursue more effectively and quickly “seri-
ous or complex fraud” in the aftermath of the Fraud Trials Committee chaired
by Lord Roskill.39 The size of the SFO was determined by the Treasury, and
Lord Roskill’s intention (personal interviews, 1986 and 1992) to include Cus-
toms, Department of Trade and Industry, and Inland Revenue investigations
and prosecutions within it failed due to bureaucratic maneuvering. The Serious
Fraud Office is a government department, responsible to the Attorney General,
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staffed by lawyers, financial investigators, forensic accountants, and adminis-
trative support personnel. It is not part of the police service, but police officers
are provided “on loan” to the SFO at the discretion of their Chief Constables
or Commissioners, in theory according to a Memorandum of Understanding
agreed between the SFO Director and the Association of Chief Police Officers.
Police officers are needed to execute search warrants in order to enter premises
to seize evidence, to make arrests and to charge suspects, and to monitor com-
pliance with bail conditions. The police also conduct interviews (other than
those under s.2 of the CJA 1987 in which there is no right to silence but which
are inadmissible in evidence in criminal courts). Policing priorities mean that
the SFO is not always able to count on as many policing resources as it would
like to have, and resource conflicts sometimes mean that officers prefer to work
from their own offices rather than from those of the SFO.

Notwithstanding bodies such as the SFO, an unintended effect of policing
policy and the practice of requiring firm proof of fraud before accepting cases
was to shift the economic burden of crime investigation onto victims, in particu-
lar corporate victims, thus transferring public law back into the sphere of private
law. At the high end of the fraud policing spectrum, there has been tension be-
tween some fraud squads and the SFO over what some police see as the “cost
(in)effective” deployment of resources and whether the SFO in-house lawyers
who act as Case Controllers are the best judges of how to manage cases,40 while
police “Authorized Investigator” schemes in the late 1990s to license private
investigators (at the victims’ own expense) to conduct fraud enquiries “in col-
laboration” with the police had very limited success.41 The configuration of
relationships in the United States takes a different form, since prosecutor man-
agement is more routine and investigative resources less constrained (at least
until the post-“9/11” diversion towards terrorism and homeland security). Nev-
ertheless, cases involving less than $1 million are unlikely to be investigated by
the FBI.

All the components of the criminal justice system are “loose-coupled” in the
sense that they have an interactive relationship in which one part’s expectations
of what the others will do inform their own behavior (though this can some-
times lead to deviance to achieve crime control goals). The United States tries to
achieve this by separating prosecution decisions from actual investigative help
or control by lawyers within organizations; likewise, with the U.K prosecutors,
except in SFO cases, police investigations have limited lawyer input. In Con-
tinental Europe, investigative judges normally conduct the investigations and
then hand over to prosecutors who, like the police, have a much more restricted
role in fraud and in other investigations.

The Future of Fraud Investigation

Policing fraud is shaped by scandal: the United States has had more severe
financial scandals than Europe, from the savings & loans debacle onward,42

due in part to the U.S. fashion for deregulation; but in New York, there has
been a push towards proactive as well as reactive (e.g., post-Enron, WorldCom)
corporate crime investigation that has been unmatched in Europe except for
the very particular case of the Milan mani pulite (“clean hands”) investiga-
tions into the corrupt nexus between business, politics, and organized crime.
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Additionally, the involvement of New York organized crime gangs in securities
fraud brought them into the net of surveillance and infiltration policing by the
NYPD.43 However, everywhere in the Western world, since “9/11” as well as
the Madrid and London bombings, policing resources have been redeployed to
dealing with terrorism. Some of these have come from fraud investigation. In
theory, the anti-terrorist focus on financial intelligence should yield more evi-
dence of fraud, but in practice those bodies looking for terrorists are unlikely
to pass on cases that indicate fraud because that it not their personal or institu-
tional focus. Moreover, between the high-value, high-level focus of the national
bodies (such as the FBI) and the very local focus of other forces, cases of fairly
high value but considerable effort are unlikely to be followed up. A substantial
gap is left in the service offered to fraud victims, which is hardly unique in
contemporary policing but is seldom the result of explicit policy analysis or
reviews of either harms or clear-up possibilities. There are many things victims
with resources can and will do through the civil sphere, including asset-freezing
injunctions and search-orders to freeze assets and require entry (though usually
accompanied by a police officer), but though there may be some regional con-
solidation, there seems little chance of any substantial rise in police resources.
The London Dedicated Cheque and Plastic Crime Unit is an intriguing example
of public/private partnership policing, but there is limited private sector will-
ingness to pay for public policing. In the United States, the police are better
resourced and, to the extent that asset forfeiture generates income and fraudsters
have assets to forfeit, this provides an incentive for investigation that is also
creeping into the United Kingdom.

Finally, we have a different mode of controlling financial abuses, namely, the
regulationoffinancial services and, less rigorously, elsewhere through thepower
to request a court to have a company wound up “in the public interest.” Within
the financial sector and in professional organizations, regulators have extensive
powers to vet the moral suitability and competence of potential employees (“fit
and proper person” tests)—which criteria may vary depending on the level of
employment—and to discipline both individuals and firms, including financial
penalties. Whether the policing Panopticon will ever extend to encompass all
types of fraud, however, is extremely unlikely, for despite the growth in public
concern about their direct and indirect (via pension funds, etcetera) investments
in the stock markets and identity theft and other crime risks associated with the
cyber-world, the iconography of fear of crime is more difficult to develop and
sustain for “white-collar” than for “organized” crime.
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Regulation, Prevention, and Control



1
Situational Crime Prevention and

White-Collar Crime
Michael L. Benson and Tamara D. Madensen

Abstract

It is common knowledge that many white-collar crimes arise out of the special
opportunities that accompany the offender’s access to a particular occupational
or organizational position. However, there have been few attempts to think sys-
tematically about how organizationally based opportunity structures facilitate
the commission of different forms of white-collar crime. In this paper, we ex-
plore the applicability of ideas drawn from situational crime prevention theory
to white-collar crime. The theory of situational crime prevention is based on
the premise that crime can be reduced, if not altogether prevented, by altering
various dimensions of the opportunity structures that are available to poten-
tial offenders. We argue that this theory offers a new and potentially effective
approach to white-collar crime control.

Criminal opportunities are now recognized as an important cause of all
crime.1 Crime results when a potential offender perceives a situation as a crim-
inal opportunity and decides to take advantage of it. The situational and eco-
logical factors that create or facilitate opportunities for crime have accordingly
become important objects of study for criminologists.2 This development has
had both theoretical and practical benefits. Theoretically, it has led to a greater
understanding of how and why crime rates vary over time and over geographical
areas. These variations often appear to be driven more by differences in criminal
opportunities rather than by differences in the supply of potential offenders or
their motivations. In addition, the focus on criminal opportunities has helped us
to better understand why particular crimes recur repeatedly in particular places
at particular times. On the practical side, research on criminal opportunities has
led to a new approach situational crime prevention to the control of street crime.
In this paper, we explore how situational crime prevention might be applied to
white-collar crime.

We begin by describing the origins, assumptions, and basic tenets of the
situational crime prevention approach. Then, we identify some distinctive char-
acteristics of white-collar type crimes that may require us to modify standard
situational prevention strategies. Next, we attempt to illustrate how the situa-
tional approach can be applied to white-collar-type crimes. We conclude with
a general discussion of current methods used to control white-collar crime and
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the benefit of using the situational approach as a framework for choosing among
crime control techniques.

Situational Crime Prevention

The situational crime prevention perspective differs from traditional crimino-
logical theories in several ways. The most notable is that situational crime pre-
vention focuses on the criminal event, whereas traditional theories are directed
toward the criminal offender and the sources of criminal motivation. By tradi-
tional theories, we refer to the theories of criminal motivation that are typically
covered in standard textbooks, such as strain, control, and learning. Traditional
theories provide much insight into the origins of criminal and delinquent behav-
iors. With respect to their crime prevention implications, these theories focus
on somehow changing the factors that produce motivated offenders. The situa-
tional approach, however, is less concerned with why people are motivated to
commit crimes. Instead, it asks how crimes occur and what situational factors
can be manipulated to prevent them from recurring in the future. In other words,
followingGottfredson andHirschi,3 situational crime prevention theoristsmake
a distinction between crime and criminality, and they focus on the former rather
than the latter.

The Origins of Situational Crime Prevention

The situational crime prevention approach developed at about the same time in
Great Britain and the United States. In Britain, the birth of the perspective can
be traced to the early work of Ronald V. Clarke. Clarke began to develop the
ideas that would later form the basis of the situational approach while working
in the Home Office Research Unit, the British government’s criminological
research department, during the 1960s and 1970s.4 During this time, Clarke
and colleagues were investigating why some juvenile correctional facilities had
higher rates of absconding or re-offending than other facilities. The researchers
found that the situational and environmental characteristics of the correctional
institutions were stronger predictors of misbehavior than the background or
personality factors of the juveniles.5 They also found that by manipulating
these characteristics, they could reduce rates of absconding and re-offending.
This discovery led the researchers to speculate that the same ideas might work
outside of institutions aswell. Just asmisconduct in institutions apparently could
be reduced by manipulating the situational and environmental characteristics
of facilities, everyday crimes in society might also be reduced or prevented by
altering existing opportunity structures.6

In the United States, the relationship between situational variables and crime
was also receiving attention from a variety of different disciplines. The concepts
of “crime prevention through environmental design” or CPTED7 and “defen-
sible space”8 both draw attention to the role that physical environments play
in helping to encourage or inhibit criminal activity. Additionally, “problem-
oriented policing”9 developed as a way to approach specific crime problems,
construct practical responses, and gauge the effectiveness of police efforts.
These perspectives informed Clarke’s later work in the area of situational pre-
vention and have helped to guide the development of the major principles of
the present-day situational crime prevention perspective.
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According toClarke, “situational prevention comprises opportunity-reducing
measures that (1) are directed at highly specific forms of crime, (2) involve the
management, design or manipulation of the immediate environment in as sys-
tematic and permanent way as possible, [and] (3) make crime more difficult and
risky, or less rewarding and excusable as judged by a wide range of offenders.”10

Recent work has also incorporated the notion of controlling situational precip-
itators of crime, or removing situational factors that tend to incite criminal
responses.11

The situational perspective offers five general crime prevention principles.
These principles represent different ways of reducing the attractiveness of crime
to potential offenders. In Table 1, the five principles are listed in brief form in
the column headings. Here we spell them out in greater detail: (1) increase the
degree of effort necessary to carry out the offense; (2) increase the risk of detec-
tion prior to, during, or after the completion of the criminal act; (3) reduce the
rewards that can be obtained by engaging in the offense; (4) reduce situational
conditions that may provoke an unplanned criminal action; and (5) remove the
offender’s ability to make excuses that justify criminal actions or that absolve
the offender from responsibility. It is important to recognize that the five princi-
ples are meant to operate from the perspective of a person who is contemplating
committing an offense. That is, they depend on the offender’s perceptions of the
effort, risks, rewards, provocations, and justifications that a particular situation
offers.

There are 25 specific tactics or techniques that have been used to imple-
ment these crime reduction principles. This matrix of 25 opportunity-reducing
techniques can be used as an analytical tool to assist construction of potential
strategies to prevent or reduce specific crime problems. It provides a frame-
work that encourages the strategist to think systematically about how existing
opportunity structures can be altered to make an offense seem less attractive to
potential offenders.

Although situational crime prevention has gained popularity among criminal
justice academics and practitioners over the last two decades, the opportunity-
reducing techniques of the perspective have been applied primarily to direct-
contact, predatory crimes,12 that is, to ordinary street crimes.Very little attention
has been paid to white-collar type crimes.13 Our goal here is to explore how
this approach can be applied to white-collar crime. Before we do that, however,
we must discuss some important features of white-collar crime.

Features of White-Collar Crime

For the purposes of this paper, we define white-collar crime in the manner pro-
posed by Edelhertz14 as a property crime committed by non-physical means
through the use of deception or concealment. We are aware that this definition
is not universally accepted by white-collar scholars, many of whom prefer to
define white-collar crime along the lines proposed by Sutherland.15 Those who
follow Sutherland’s “offender-based” approach to defining white-collar crime
define it in terms of some combination of the social and occupational char-
acteristics of the offender.16 The offender characteristics typically referenced
in offender-based definitions include such attributes as high social status, re-
spectability, andoccupancyof a prestigious or powerful occupational17 position.
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Table 1. Twenty-five techniques of situational preventions17

Increase the
Effort

Increase the
Risks

Reduce the
Rewards

Reduce
Provocations

Remove Excuses

1. Target
harden

6. Extend
guardianship

11. Conceal
targets

16. Reduce
frustrations and stress

21. Set rules

� Steering
column locks

� Anti-robbery
screens

� Tamper-proof
packaging

� Take routine
precautions: go out
in group at night,
leave signs of
occupancy, carry
phone

� “Cocoon”
neighborhood
watch

� Off-street
parking

� Gender-
neutral
phone
directories

� Unmarked
bullion
trucks

� Efficient queues and
polite service

� Expanded seating
� Soothing

music/muted lights

� Rental
agreements

� Harassment
codes

� Hotel
registration

2. Control
access to facilities

7. Assist natural
surveillance

12. Remove
targets

17. Avoid
disputes

22. Post
instructions

� Entry phones
� Electronic card

access
� Baggage
� screening

� Improved street
lighting

� Defensible space
design

� Support
whistleblowers

� Removable
car radio

� Women’s
refuges

� Pre-paid
cards for pay
phones

� Separate enclosures
for rival soccer fans

� Reduce crowding in
pubs

� Fixed cab fares

� “No Parking”
� “Private

Property”
� “Extinguish

camp fires”

3. Screen
exits

8. Reduce
anonymity

13. Identify
property

18. Reduce
emotional arousal

23. Alert
conscience

� Ticket needed
for exit

� Export
documents

� Electronic
merchandise
tags

� Taxi driver IDs
� “How’s my

driving?” decals
� School uniforms

� Property
marking

� Vehicle
licensing and
parts
marking

� Cattle
branding

� Controls on violent
pornography

� Enforce good
behavior on soccer
field

� Prohibit racial slurs

� Roadside speed
display boards

� Signature for
customs
declarations

� “Shoplifting is
stealing”

4. Deflect
offenders

9. Utilize place
managers

14. Disrupt
markets

19. Neutralize
peer pressure

24. Assist
compliance

� Street closures
� Separate

bathrooms for
women

� Disperse pubs

� CCTV for
double-deck buses

� Two clerks for
convenience stores

� Reward vigilance

� Monitor
pawn shops

� Controls on
classified ads

� License
street
vendors

� “Idiots drink and
drive”

� “It’s OK to say NO”
� Disperse

troublemakers at
school

� Easy library
checkout

� Public lavatories
� Litter bins

5. Control
tools/weapons

10. Strengthen
formal surveillance

15. Deny
benefits

20. Discourage
imitation

25. Control drugs
and alcohol

� “Smart” guns
� Disable stolen

cell phones
� Restrict spray

paint sales to
juveniles

� Red light cameras
� Burglar alarms
� Security guards

� Ink
merchandise
tags

� Graffiti
cleaning

� Speed humps

� Rapid repair of
vandalism

� V-chips in TVs
� Censor details of

modus operandi

� Breathalyzers in
pubs

� Server
intervention

� Alcohol-free
events
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These characteristics do play an important role in complicating white-collar
crime control. However, it is an indirect role. The social and occupational
characteristics of the offenders are important because they influence access to
opportunities. However, in regards to white-collar crime control they are, in our
opinion, less important than the characteristics of white-collar crimes that we
review below.

Decades of case studies and empirical research has documented that white-
collar crimes and white-collar criminals differ in many ways from common
street crimes and criminals. Suffice it to say that white-collar crimes are typ-
ically more complex, better organized, longer lasting, and more profitable
than conventional street crimes.18 White-collar criminals tend to be older, bet-
ter educated, more socially integrated, and wealthier than conventional street
offenders.19 For our purposes, these well-known facts are less important than
four other characteristics of white-collar type crimes. The characteristics that
we highlight are those that have special relevance for situational crime pre-
vention. They are typical features of many white-collar crimes that require us
to modify or rethink the situational prevention approach to controlling white-
collar crime. We can illustrate these four features via the offense of healthcare
fraud committed by a physician.

First, the offender has specialized access to the victim or target by virtue
of an occupational position.20 All would-be offenders must solve the general
problems of identifying a target and then gaining access to it. Many white-
collar offenders hold an occupational position which provides them with the
necessary access to the victim or the target. For example, physicians who wish
to commit healthcare fraud against the government have legitimate access to
patients, their medical records, and the Medicare or Medicaid reimbursement
systems as a result of their occupational positions.

Second, the offender uses deception or concealment to hide the offense and
its effects from the victim and from law enforcers. A key feature of white-collar
crime is that the offender engages in a fraudulent transaction in which the victim
is unaware of the offender’s true intent or objective. For example, physicians
submit claims to Medicare that look like normal, legitimate forms. However,
the forms do not reflect either what actually was done or what was medically
necessary to do in regard to the treatment of particular patients.

Third, the offender has an ambiguous state of mind at the time of the offense.
By ambiguous state of mind, we mean that the offender’s state of mind cannot
be easily determined from his or her actions. State of mind is used in the legal
sense to refer to criminal intent. In most street crimes, the physical actions
that the offender goes through while committing the offense clearly indicate
criminal intent. With many white-collar crimes, the offender’s physical actions
are not out of the ordinary and thus cannot be used to infer criminal intent.
Physicians submit claims to Medicare all the time. The fact that any one claim
is not entirely accurate does not necessarily mean that a physician intended to
commit fraud. He or she may just have made a mistake.

Fourth, the offender may be physically distant or separate from the victims
of the offense. White-collar crimes may arise out of transactions that occur
electronically, over the telephone, or through the mail. There is often no need
for offenders to come into physical contact with victims or their property. Physi-
cians who commit healthcare fraud do not steal directly from the government’s
coffers. Instead, they steal at a distance. From the confines of their offices they
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submit fraudulent claims to a government office located perhaps hundreds of
miles away.

Separately and in combination, these features require us to modify several of
the specific crime control tactics of the situational approach if we wish to apply
them to white-collar crime. Before we discuss these modifications, we must
also explore in greater detail a few assumptions of the situational approach and
their implications for white-collar crime control.

Assumptions of Situational Prevention

To apply the situational approach to the prevention of white-collar offenses re-
quires a reexamination of three elements of the situational perspective: (1) the
approach must focus on highly specific forms of crimes, (2) manipulation of
situational factors must occur in the immediate environment, and (3) the applied
interventions must affect the judgment of a wide range of offenders. The fol-
lowing sections consider these elements and their applicability to white-collar
crime.

Focus on Highly Specific Forms of Crime

Situational prevention is only applicable to “highly specific forms of crime.”
This is an essential limitation, especially when attempting to apply the situa-
tional perspective to a broad category of offenses such as “white-collar” crimes.
The term “white-collar crime” is typically used to describe a wide array of het-
erogeneous offenses. To use the situational approach effectively, much more
specific offense types must be targeted. For example, healthcare fraud is widely
recognized as an important and extremely costly white-collar offense.21 How-
ever, fraud in the healthcare system comes in a variety of different forms.22

These different forms have different opportunity structures. Hence, applying
the techniques of situational crime prevention requires a more detailed defini-
tion of the problem to be addressed. A more appropriate definition of a crime
problem involving healthcare fraud would be “physicians billing Medicare for“
services that were not actually provided to patients.”

The more specific the definition of the offense, the greater the likelihood
that the interventions derived using the situational approach will be effective
in reducing or eliminating the problem. This is because a well-defined crime
problem has a distinctive opportunity-structure that may overlap but is never
fully replicated by other crime types. Every criminal opportunity structure is
defined by characteristics of the offender, target/victim, mechanics, site, and
situation that are unique to the particular offense.23

The challenge of appropriately defining a crime problem raises an additional
consideration that requires us to modify how the situational approach is used.
From the perspective of situational crime prevention, rare or isolated crimes are
not problems.24 Criminal activity becomes problematic when it recurs, that is,
when it becomes patterned. Patterning is important for two reasons. It permits
the crime analyst to identify the essential features of the crime’s opportunity
structure. It also makes devoting resources to crime prevention efforts worth-
while. If recurrence is not anticipated, then implementing an intervention would
be an unproductive and inefficient use of resources.
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Many high-profile white-collar crimes, such as the recent scandals at Enron
and WorldCom, may be isolated events. Because these types of crimes often
are not detected, it is difficult to know how many of them there are. If they truly
are one-time events, then it makes little sense to apply situational preventive
techniques. On the other hand, if we assume that these seemingly rare events are
rather common, then it is appropriate to use the situational approach. However,
when dealing with seemingly uncommon white-collar offenses, we use the
approach in a different way. Rather than analyzing a large number of known
criminal events to identify the important features of the opportunity structure
of a particular type of crime, we must analyze in detail the few cases that have
been discovered. We assume that the cases that are detected are not isolated
events but rather representative of a class of similar crimes that have not yet
been detected. If, as Sutherland argued long ago, the techniques of white-collar
crime diffuse throughout industries by a process of differential association, then
this assumption is more likely to be right than wrong most of the time.25

Even if some white-collar crimes really are one-time events, many other
white-collar crimes happen over and over again. For example, Calavita and
Pontell provide many examples of crimes that were repeatedly committed dur-
ing the savings and loan crisis of the 1980s.26 For these crimes, patterns can be
investigated and the underlying opportunity structures identified. It is for these
repeated events that situational prevention may hold the greatest promise for
reducing levels of white-collar crime.

Immediate Environment

The situational crime prevention perspective maintains that the most effective
way to change a crime opportunity structure involves altering the immediate
environment. This assertion is rooted in the theoretical assumptions of routine
activity theory. The most current version of routine activity theory states that a
crimewill occur if a target and offender intersect in a place that lacks an effective
guardian, handler, or manager.27 In other words, routine activity theory assumes
that crimes happen in particular physical locations and at particular times. In
the case of white-collar crime, we must rethink the concept of “place.”

Many white-collar crimes are not like direct-contact predatory crimes in
which the offender has some sort of direct physical contact with the victim or
target. The white-collar offender may be physically separated from the victim.
White-collar crimes can be committed by multiple offenders, in multiple lo-
cations. White-collar offenders may never come into contact with, or in some
cases even know, the identity of their victims. Therefore, the concept of place
or the immediate environment needs to be re-conceptualized before situational
crime prevention can be effectively applied.

Rather than thinking in terms of the characteristics of physical locations, we
must focus on the transactional network that links the offender and the target.28

Interaction between the offender(s) and target may be facilitated at a distance
through networks. The concept of transactional networks provides a way of
analyzing, from a crime prevention perspective, offenses that do not occur in a
concrete, physical environment. Provided that the target and the offender(s) are
part of the same network, the network provides the offender(s) with the “place”
to commit the offense. For example, computers that are linked to organizational
resources provide opportunities in which theft of records, secret information,
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or funds can be accomplished without breaking and entering.29 Transactional
networks provide access to the target and may also offer an offender a form of
concealment that is not granted to offenders of direct-contact predatory crimes.
Therefore, the application of the situational approach to white-collar crimes
will often require interventions that limit access to victims or targets by altering
the characteristics of networks, rather than places.

Offender Judgment

The last element that defines the situational perspective concerns the offender
and his or her perceptions. Situational interventions are constructed to alter of-
fenders’ perceptions of the costs and benefits associated with a particular crime
in ways that discourage the offender from committing the offense. This ap-
proach assumes that offenders make more or less rational assessments of their
situations when choosing whether or not to commit offenses. It is understood,
of course, that offenders do not always make the best possible choices when
seeking to benefit themselves. Like everyone else, criminal offenders are not
perfectly rational calculators. They have only bounded or limited rationality.
Nevertheless, the situational approach is based on the assumption that offend-
ers are rational to some degree and are sensitive to changes in the immediate
situation that influence the perceived costs and benefits of crime. Even seem-
ingly “bad” choices are the product of the offender’s evaluation of the risks and
uncertainties associated with any criminal undertaking.30 If the risks and uncer-
tainties can be made great enough, then presumably even the most motivated
of potential offenders will be less likely to make “bad” choices.

With respect to white-collar offenders, the assumption of rationality seems
even more defensible than it is for ordinary street offenders. White-collar of-
fenders are typically better educated and less likely to suffer from the sort of
alcohol or drug abuse that undermines rational thinking.31 In regard to the effec-
tiveness of the situational crime prevention approach againstwhite-collar crime,
the greater rationality of white-collar offenders may be a double-edged sword.
On the one hand, because of their greater rationality white-collar offenders may
bemore attuned to changes in opportunity structures that promote crime preven-
tion. Situational interventions that raise the risk of detection only slightly, for
example nevertheless, may have large effects on white-collar offender decision-
making. On the other hand, the greater rationality of white-collar offenders may
enable them to adapt to situational interventions in ways that permit them to
continue to offend undetected.

White Collar Crime and Situational Prevention:
A Summary of General Considerations

The features of white-collar crimes and the assumptions of the situational per-
spective considered above suggest that some modification to the situational
approach may be necessary. In particular, we must remember that for most
white-collar offenses: (1) offenders often have specialized access to victims
and targets; (2) deception or concealment is used by offenders to hide evidence
that an offense was committed; (3) it is often difficult to prove intent or mal-
ice since the actions taken by the offender are not obviously different from
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legitimate activities; and (4) the offender is often physically distant or separate
from the victim when the offense takes place. Additionally, the basic assump-
tions of the situational crime prevention perspective requires us to (1) focus on
the opportunity structures of highly specific crime types and move away from
general descriptions of offenses (e.g., fraud), (2) re-conceptualize the concept
of place and examine the structure of networks that link offenders and victims,
and (3) recognize that some white-collar criminals may have a greater degree
of rationality than street offenders and that this may make them more sensitive
to changes in opportunity structures.

Wenowattempt to demonstrate the applicability of the situational approach to
white-collar crime control. Little effort is needed to envision the application and
effectiveness of many of the 25 techniques. However, some techniques appear
more difficult if not impossible to implement based on the issues previously
outlined. Below, we give greater consideration to the general principles, the
specific techniques they encompass, and their potential for controlling white-
collar crimes.

Using Situational Crime Prevention to Control
White-Collar Crime

As shown in Table 1, the five general principles of situational crime prevention
have been implemented using a variety of specific techniques. Numerous eval-
uation studies have shown that when these techniques are used separately or in
combination they reduce rates of particular types of offenses in particular types
of situations. In other words, these techniques appear to influence the decisions
made by potential offenders so that they become less likely to commit specific
offenses.

Can these principles and techniques be applied to white-collar crime? We
believe that they can, but to do so will require modifications at times to the
standard approaches. In the following sections, we provide examples of how
the principles can be applied and the modifications that are needed. We do not
wish to claim any originality in our examples or analyses. Many are drawn from
the work of others and from our analysis of current law and regulations. Indeed,
in many cases, current law and regulations are written in such a way that they
illustrate or manifest one or more of the five principles of crime prevention. We
hope, however, that by drawing attention to how regulations work in terms of
the principles of situational crime prevention, it will become easier to identify
ways to extend and improve current efforts at white-collar crime control.

Increasing the Effort

For most ordinary street crimes, a basic crime prevention strategy is to block
or restrict potential offenders’ access to the target or victim. As indicated in
Table 1, this can be accomplished in several ways, such as by hardening the
target itself, controlling access towhere the target is located, deflectingoffenders
away from the target, or controlling access to the tools necessary to carry
out the offense. Unfortunately, for white-collar crimes that involve specialized
access via occupational roles, physically blocking access is not feasible in most
cases. Consider, for example, the physician who orders unnecessary tests for
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patients or who bills Medicaid for work that was not performed. Obviously, to
block the physician’s access to the target (either the patient or the Medicaid
reimbursement system) would have the undesirable side effect of preventing
legitimate occupational activities, that is, preventing physicians from practicing
medicine. In general, physically blocking access to the target is not a feasible
crime prevention technique for any white-collar crime in which the offender
misuses a legitimate occupational role, especially occupational roles in which
a product or service is supplied to a customer or client.

However, there are ways to control access without blocking legitimate activ-
ities. For example, the Centers for Medicare and Medicaid Services have suc-
cessfully controlled access to their reimbursement system by visiting new home
healthcare providers and medical equipment companies before these agencies
are assigned a provider number. This allows officials to identify illegitimate
providers and deny access to the Medicare/Medicaid system before claims are
submitted. Also, the Balanced Budget Act of 1997 has denied access to repeat
offenders. The act requires permanent exclusion from government reimburse-
ment systems for those who are convicted of three healthcare related crimes.
The general idea here is to restrict access to the occupational role that provides
access to the target. Restricting access to the occupational role makes it more
difficult for potential offenders to access the target.

Since white-collar crimes often involve specialized access that arises out of
the offender’s occupational role, any policy or requirement that restricts who
may assume particular occupational roles has the effect of blocking access to the
tools of white-collar crime. Thus, regulations requiring licenses or certifications
can be viewed as ways of blocking access to particular types of white-collar
crime. They increase the effort that would-be offenders have to extend in order
to get access to the target or victim. The process of occupational licensing and
certification also provides opportunities to screen applicants for good moral
character, that is, to reduce the number of motivated offenders who have access
to the tools of white-collar crime. Granted once an individual obtains a license
or certification, he or she has access to the tools of white-collar crime. Posses-
sion of the license facilitates rather than blocks opportunities for white-collar
crime. As Malcolm Sparrow put it, a physician’s license can be a license to
steal.32 So, restricting access to occupations does not stop the “Trojan Horse”
scenario, where the offender takes the time and effort necessary to obtain the
occupational role legitimately knowing that it will provide access to criminal
opportunities. Nevertheless, requiring a license or certification to practice a par-
ticular occupation or profession imposes constraints on the number and type
of people who are able to practice that line of work. It increases the effort for
would be offenders.

Although physically blocking access to the target or victim is not feasible for
all white-collar crimes, there are analogous ways to increase the effort needed to
commit certain types of white-collar offenses. For example, consider all forms
of consumer fraud. All of these frauds have a similar opportunity structure. It
involves three components.

1. The offender must somehow contact the victim and make him or her aware
of some service or product that the offender has to offer.

2. The offender must convince the victim via fraudulent statements or docu-
ments that he or she is legitimate and that the product or service is a good deal.
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3. The offender must convince the victim to voluntarily give money or some
other type of consideration to the offender for the product or service.

The second step in this chain of events presents opportunities for interven-
tion. If it can be made harder for the offender to convince the victim of his
or her legitimacy, then the likelihood that a successful fraud will occur is re-
duced. We can make it harder for offenders to fool victims by educating victims.
This is in effect a form of target hardening. As the general level of education
regarding particular forms of fraud increases, it becomes harder for fraud-
sters to find gullible victims or to convince potential victims of the fraudsters’
legitimacy.

Increasing the Risk of Detection

Although there are many ways of increasing the risks of ordinary street crime,
most of them involve some sort of increase in surveillance. That is, they all
attempt to raise the chance that the offender will be observed while committing
the offense. Neighborhood watches, improved street lighting, place managers,
burglar alarms, closed-circuit video monitors, security guards—all of these
crime prevention strategies supposedly work by making potential offenders
more likely to feel that they are under surveillance and likely to be detected if
they do something illegal.With ordinary street crime, surveillance is designed to
spot the offender. Against white-collar crime, surveillance is used in a different
way. White-collar crimes are committed by deception or concealment. The
offender does not try to hide his or her identity. Rather, the offender tries
to hide the true nature of his or her activities. Thus, for white-collar crime,
surveillance must be designed to spot the offense. That is, surveillance must
show that what appears to be legitimate on the surface is really fraudulent or
illegitimate underneath. Finding the offender is not the problem. Finding the
offense is.33

Attempts to prevent white-collar crime often rely on increasing the penalties
associated with committing such acts. For example, the Health Insurance Porta-
bility and Accountability Act of 1996 (HIPAA) reclassified healthcare fraud as
a federal criminal offense that carries significant financial penalties as well as a
prison term of 10 years to life, depending on the specifics of the offense. How-
ever, research indicates that increasing the risks of being detected is more likely
to deter would be offenders than is increasing the severity of the sanctions. The
risk of detection can be increased by extending guardianship, utilizing place
managers, assisting natural surveillance, strengthening formal surveillance, or
reducing anonymity.

With respect to heathcare fraud, a simple way to extend guardianship and
increase the risks associated with filing fraudulent claims is to hire more in-
vestigators to review claims submitted. The more claims reviewed, the greater
the likelihood that an illegitimate claim will be detected. However, hiring more
personnel is costly and given that most submitted claims are legitimate, this
tactic might not yield the desired cost-ratio benefit. Improving fraud detection
training for existing auditors and others who process submitted claims might be
a more fiscally conservative approach to increasing the likelihood of detection.
These individuals can be thought of as place managers who are responsible for
the supervision of the network that links patients, physicians, and the organi-
zations that provide monetary reimbursement. Enhancing the ability of these
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place managers to detect illegitimate activity will necessarily increase the risks
associated with engaging in healthcare fraud.

The government has also increased the likelihood of detection by providing
reporting incentives for individuals who are aware of others who engage in
healthcare fraud. Medicare’s Incentive Reward Program provides a monetary
reward for information that leads to the recovery of inappropriately obtained
funds. This practice encourages “natural surveillance” by individuals who are
not employedby the government (e.g., patients, physicians’ office assistants) but
can provide information to assist fraud investigators. Alternatively, technology
now offers a means to strengthen formal surveillance. Some private insurance
companies are using software programsdesigned to detect claims anomalies that
suggest fraudulent practices such as unbundling, or billing services separately
when they should be included in a single service fee.

Operation Restore Trust, also known as the Senior Medicare Patrol Project,
has worked with the Centers for Medicare and Medicaid Services to require
providers and suppliers to use a unique billing identification number. This pro-
cedure effectively reduces the anonymity of those who submit claims. Unique
identification numbers make it easier to track repeat offenders and to detect
suspicious activities, including multiple claims submissions for a single proce-
dure.

In general, to increase the risk of detection for white-collar criminals, it is
important to make it difficult for them to maintain an ambiguous state of mind
or to practice what Katz has called concerted ignorance.34 For example, laws
and regulations that require emails and other documents to be maintained can be
effective means of increasing the risks for certain white-collar crimes because
potential offenders now have to worry that if their crimes come to light they
will not be able to claim that it was just a mistake or that they did not know
what was going on.

Reducing the Rewards

Anotherway to alter the opportunity structure ofwhite-collar crimes is to reduce
the rewards associated with engaging in illegitimate activities. The situational
crime prevention perspective argues that this could be accomplished by con-
cealing targets, removing targets, identifying property, disrupting markets, or
denying the benefits that result from crime. Reducing rewards may prove to be
a more difficult task when dealing with white-collar crimes. The techniques of
concealing or removing targets and identifying property are often not possible
or are generally ineffective in reducing white-collar criminal opportunity unless
the cash or property can be physically taken.

Street crimes can often be prevented by concealing or removing targets.
For example, police often advise people to keep valuables in vehicles out of
sight by locking them in the trunk whenever possible. Also, jewelry stores
often remove their merchandise from shop windows after closing. However,
it is not possible to conceal or remove reimbursement funds from healthcare
professionals or patients. While bank employees keep cash behind counters
or in locked drawers to deter robbers, reimbursement transactions do not take
place in a physical location. Since reimbursement funds are not taken by force,
“hiding” this money from perpetrators is not possible.
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The task of identifying property, or in the case of healthcare fraud, govern-
ment money, is accomplished by the very nature of these transactions. A paper
trail is generated whenever funds are issued based on a claim submission.
Receipts of electronic or paper bank transactions can be used to prove that an
individual received government funds. For cases of healthcare fraud, it is rarely
the receipt of money that is in question, but rather the legitimacy of the claim
submission based on the actual services provided.

The rewards associated with healthcare fraud can most effectively be reduced
by focusing on disrupting illegitimate markets and by denying the benefits asso-
ciated with fraudulent claims. The Federal Bureau of Investigation’s Healthcare
Fraud Unit was established in 1992. This unit has been able to successfully use
proactive techniques including undercover operation to identify and prosecute
individuals and organizations involved in defrauding Medicare and Medicaid.
This activity has led to the disruption of numerous illegitimate markets and the
recovery of millions of dollars of government funds.

It is difficult to deny the benefits associated with fraudulent billing practices
unless the activity is detected. However, once detected, quick denial or lengthy
delays for suspicious claims could possibly deter less experienced offenders.
Unfortunately, the Centers for Medicare and Medicaid Services evaluates con-
tractors based on the timeliness and efficiency of their claims processing and
payments. Since contractors are penalized for any claims not paid within 30
days, this makes it difficult to thoroughly review suspicious activity and makes
the denial of payment less likely.

Reducing Provocations

The situational crime prevention perspective has recently recognized that situ-
ational factors can provoke people to commit crimes, and that it is helpful to
reduce situational provocations that can encourage criminal activity. For exam-
ple, relieving crowded conditions in bars can make physical confrontations less
likely. Situational provocations can be reduced by helping individuals to avoid
disputes, reducing emotional arousal, limiting frustration and stress, neutraliz-
ing peer pressure, and discouraging imitation.

Unlike some street crimes, white-collar crimes are not crimes of passion.
The complex nature of the majority of these offenses often requires plan-
ning on the part of the perpetrator. Consequently, these crimes generally do
not result from impulsive decision-making. This means that helping individ-
uals to avoid disputes and reducing emotional arousal may prevent physical
or violent crimes from occurring, but these techniques may hold less potential
for controlling healthcare fraud. However, it should be noted that the bank-
ing industry has reduced the emotional arousal associated with dealing with
large sums of cash by requiring dual custody of funds that exceed a speci-
fied limit. The other three techniques of reducing provocations have been used
and are theoretically more applicable when attempting to prevent healthcare
fraud.

First, the existing system for filing claims for Medicare and Medicaid pay-
ments has been designed to make the process as simple and easy as possible. By
making it easy to file legitimate claims, the government reduces the frustrations
and stress that would result from a confusing and complicated system. Second,
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the American Medical Association offers continuing medical education cred-
its for attending seminars on professionalism. The ethical guidelines used to
encourage professionalism may serve to neutralize peer pressure by dispelling
the myth that “all physicians do it.” Third, imitation has been discouraged
or reduced by the refusal to publicize the methods used by those who have
engaged in fraudulent schemes. While many examples of successfully
perpetrated fraud cases can be found on the web or in government documents,
the specific methods used by these individuals or organizations to fraudulently
obtain funds are usually kept confidential.

Removing Excuses

The fifth and final category of situational techniques focuses on the rationaliza-
tions offenders use to commit offenses. Removing possible excuses prevents
offenders from being able to neutralize feelings of guilt or shame. It also makes
it difficult for offenders to justify their actions in hindsight. Excuses can be
removed by setting rules, posting instructions, assisting compliance, alerting
conscience, and by controlling drugs and alcohol.

Setting rules and posting instructions are important in the effort to reduce
healthcare fraud. Those who submit claims should be aware of what services are
and are not covered by the program. Government agencies have been explicit in
defining submissions that constitute a fraudulent claim (e.g., billing for services
never rendered, billing for a more expensive procedure than the one performed,
or misrepresenting services). Additionally, instructions for submitting claims
must be available and easy to understand. This allows authorities to challenge
claimants who dispute charges by maintaining that they were unaware of the
illegality of their actions. Training, signed affidavits stating that they have read
and understand the rules of submission, and information readily available on
the Internet can assist with this goal.

In addition to setting rules and posting instructions, insurance agencies can
reduce the likelihood of frauds, especially those committed out of negligence,
by assisting compliance. Those who are submitting claims must have access
to resources that can help them answer questions about the submission pro-
cess. When assistance is readily available, justifications for improper report-
ing become less tolerable. Also, paper or electronic forms that are clear and
easy to file are likely to reduce the number of honest mistakes made by clai-
mants.

Multiple agencies and organizations have compiled statistics and produced
reports that describe the costs associatedwith healthcare fraud. Publications like
these that address the negative effects of fraud for patients and society as awhole
can be used to alert the conscience of those who might abuse insurance systems.
For physicians who have taken an oath to protect their patients, knowledge of
the consequences of healthcare fraud may increase the guilt associated with
perpetrating these offenses and deter future misconduct.

Again, because white-collar offenses are not crimes of passion, efforts to
control drugs or alcohol so that the judgment of a white-collar offenders is
not impaired at the time they consider the offense are not likely to have a
substantial impact on the prevalence of white-collar crime overall. While it is
likely that some healthcare fraud occurs due to personal drug or alcohol habits,
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the interventions necessary to address this issue is a subject beyond the scope
of the situational perspective.

Final Thoughts

The problem of how best to control white-collar crime, especially white-collar
crime committed in organizational settings, is notoriously complex. There
are any number of competing schools of thought, ranging from economism
through self-regulation, legal regulation, and criminalization. A discussion of
the strengths and weaknesses of these different approaches is far beyond the
scopeof this article.Rather,wewould like to suggest that the approachpresented
here—crime prevention via the alteration of opportunity structures—represents
a more fundamental way of thinking about the problem of white-collar crime
control. It is more fundamental in the sense that it implicitly underlies the other
approaches.

Depending on how they are used, economism, self-regulation, regulation, and
criminalization can be thought of as ways of implementing one or more of the
five general principles of crime prevention, and we should evaluate their effec-
tiveness in terms of how well they match these principles. For example, advo-
cates of greater criminalization often call for harsher sanctions for white-collar
crime. While harsher sanctions may increase the risks for potential offenders,
they are simply one way of increasing the costs associated with engaging in
white-collar crime. The important question is whether harsher sanctions rep-
resent the best or most cost effective method for deterring potential offenders.
From the perspective of situational crime prevention, harsher sanctions repre-
sent a very inefficient and ineffective way of increasing risks. They are too far
removed from the immediate decision making context that confronts potential
offenders. The situational approach maintains that increasing the risk of de-
tection during or immediately after the offense is likely to be more effective.
The evidence gathered over the last few decades through deterrence research
suggests that this claim is correct.35

From the perspective of situational crime prevention theory, the key questions
to ask are how do potential offenders assess the costs and benefits associated
with a particular criminal opportunity structure, and what steps can be taken to
alter these various dimensions of risk and reward. Whether this is accomplished
via harsher sanctions or some sort of regulatory innovation is less important than
the fundamental idea of considering how effective these proposed interventions
will be in altering one or more the five dimensions (i.e., effort, risk, reward,
provocation, excuse) of a particular opportunity structure.

As is the case with all forms of crime, the problem of white-collar crime will
never be solved, but it can be made more tolerable. We think that the situational
prevention approach provides a very effective way of accomplishing that end.
We urge white-collar crime scholars and practitioners interested in reducing
the harms imposed by white-collar crime to apply the principles and strategies
of the situational prevention approach. The first step is to develop a detailed
understanding of the opportunity structures of particular forms of white-collar
crime, and the second step is to figure out the simplest and most cost-effective
way of altering opportunity structures.
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2
“This Time We Really Mean It!”

Cracking Down on Stock Market Fraud

Laureen Snider

Canada’s First Mining Scandal?
Between 1576–78, Martin Frobisher made 3 extended trips to Canada, convinced that
he had found gold on Baffin Island. However, recent analyses reveal that the gold-
containing assays were fraudulently “salted” by crooked chemists in London.
(Globe & Mail, July 6, 2004: A1)

“For more than 20 years, the [American] federal government has given companies fairly
free rein, allowing them to operate with less and less regulation. . . . Suddenly, . . . the
race to regulate is on.”
(The New York Times, February 10, 2002, Section 3, Page 1)

On February 12, 2004, the federal government in Canada passed Bill C-13,
amending the Criminal Code to increase penalties for insider trading, aug-
ment the investigative resources of the Crown, and strengthen whistleblower
protection.1 In December, 2003, a high-level report told the federal govern-
ment it must create a new national regulatory body and a single regulatory
code, thereby ending 100 years of decentralized provincially-based stock mar-
ket regulation.2 Both initiatives were responses to high-profile corporate scan-
dals, particularly Worldcom and Enron in the United States, which followed the
1999 collapse of the technology stock market bubble. The new measures exem-
plify what media and officialdom trumpet as the state’s crackdown on corporate
crime. Two decades of government-sponsored deregulation and downsizing, of
denying the ubiquity and severity of corporate crime, and forgetting the lessons
of the past have now ended. Laissez-faire “see-no-evil, speak-no-evil” attitudes
to business, and the deregulatory policies they inspired, are no more. Govern-
ments today are expanding corporate criminal liability, extending it to CEOs
and Boards of Directors.3 In the Unites States voices bemoaning “overregula-
tion” are strong: Chambers of Commerce suggest governments are on “witch
hunts that imperil the American dream”; conservative politicians decry draco-
nian new regulations that will destroy the New York Stock Exchange (The New
York Times, February 10, 2002: 3–1, Globe & Mail, June 1, 2002: F8).

The history of business regulation should make us cautious of such claims.
More than 200 years of struggle, with many more defeats than victories, were
necessary to force capitalist states, first, to recognize that corporations must
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be held responsible for corporate acts that cause death, injury, and financial
damage to millions of people; second, to pass laws with teeth; and third to
actually resource and enforce these laws.4 State reluctance to hold capital to
account in the past has produced a series of regulatory cycles, each beginning
with a high-profile event—a major bridge collapse or ferry accident, a series
of frauds, massive corporate bankruptcies. Such an event typically is followed
by volumes of lofty rhetoric from politicians and officials, and eventually by
draft legislation. After a series of revisions, new laws are passed. They usually
are much weaker than originally promised, and in some cases totally unen-
forceable, as was the case with Canada’s first anti-combine laws.5 If the laws
are useable, and the issue is still politically salient, a flurry of well-publicized
charges will follow, then plea bargains, convictions, fines, and appeals. Once the
media spotlight has moved away, the regulatory body reverts to status quo ante
and normal regulatory patterns, characterized as “benign neglect” or “capture,”
reappear. In the 1980s a new wrinkle in this pattern surfaced, first in the United
States and Britain, now globally. Under the sway of neoliberal doctrines, the
economic and political power of business dramatically increased. Instead of
reverting to status quo ante, governments began aggressive campaigns against
regulation (euphemistically called regulatory reform). In the United Kingdom,
this took the form of wholesale privatization of publicly owned enterprises.6 In
the United States and eventually Canada, public relations campaigns attacked
regulators as inefficient, empire-building bureaucrats, regulatory agency bud-
gets were slashed, and self-regulation replaced public bodies.7

Stock market fraud is a type of financial crime which is itself a category of
corporate crime. Corporate crime refers to “illegal acts committed by legitimate
formal organizations aimed at furthering the interests of the organization and the
individuals involved.”8 Two kinds may be identified: financial and social.9 Fi-
nancial crimes such as insider trading, restraint of trade, and fraudulent business
practices victimize investors, consumers, business competitors, and government
(the latter as investor and, in many cases, as loan guarantor of last resort). So-
cial crimes, both environmental (air and water pollution), and health and safety
crimes (unsafe workplaces, dangerous working conditions), victimize differ-
ent, less powerful groups—workers, employees, and citizens as a whole. This
basic fact of political economy means that rigorous enforcement benefits very
different interests. Regulations requiring ventilators in factories, scrubbers in
smokestacks and minimum pay (social corporate crime) threaten profit levels
by increasing the cost of production. Financial regulations also add costs, but
they create a level playing field and facilitate investor confidence, both factors
essential to business prosperity. A statewhichmonitors and sanctions thosewho
loot company coffers or sell fraudulent stocks and trade on inside knowledge
performs a vital function for capitalism by acting in the long term best inter-
ests of investors and corporations, of the capitalist system as a whole. Where
cowboy capitalism runs wild, where regulatory and legal systems are known
to be ineffective or absent, investors may flee. In today’s wired world, this loss
of confidence quickly escalates from local to global levels, possibly producing
runs on the national currency and economic collapse.10 If the collective finan-
cial interests of capital were the dominant forces behind strict enforcement,
if maintaining “investor confidence” was the only goal of regulation, if pure
reason dominated decision-making in complex organizations, installing and
maintaining effective regulatory systems would be straightforward, though not
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easy. Like traditional policing aimed at deterring relatively powerless individ-
uals, the primary constraints would be insufficient resources and technological
limitations. That this has not happened signals that the relations of power at
play are considerably more complex.

This paper examines the latest crackdown on insider trading and stock market
fraud in Canada. First, it traces stock market regulation by state and non-state
bodies from their origins to the present day; second, recent criminal (Bill C-13)
and non-criminal measures to hold corporate actors accountable are outlined;
third, it looks at factors which change the regulatory equation, particularly
new technologies and social movements, versus those that reinforce existing
relations of power. In theoretical terms, the paper uses Foucauldian arguments to
show how meaning is constructed, negotiated, and defined, how resistance and
power play into knowledge claims, and the discourses that construct the “good”
corporate citizen and the “socially responsible corporation” today. In policy
terms, the paper explores inequality. It seeks to understand the massive gulf
in attitudes and policy between upper- and lower-world crime. The conclusion
discusses the complexity of corporate crime and the difficulties of generalizing
about its causes, remedies, and future.

History of Securities Regulation in Canada

The establishment of regulatory agencies to oversee stock exchanges in Canada
originated in two “nation-building” priorities: first, the need to raise capital
to promote the development of natural resources, particularly the mining in-
dustry; second, the need to control the industry’s lamentable susceptibility to
fraud. Mining has long been identified as central to the Canadian economy—
resource development still accounts for more than 10 percent of Canada’s GDP
(Report on Business Magazine, June 2004, from Statistics Canada data). After
the fur trade disappeared, and the easily exploitable timber resources were cut
in Eastern Canada, before 1900, attention turned to wealth in the ground. Rais-
ing capital to allow private entrepreneurs to develop natural resources was an
important duty of the Canadian capitalist class. It was also a major objective
of the Canadian state. Stock exchanges were established in regional centres
such as Toronto, Montreal, and Vancouver to give new mining companies a
place to raise seed capital (as it was then called) to finance exploration and
development. Given the nature of the terrain (wilderness), and of exploration
(a low-tech, individualistic, labor-intensive process), finding, extracting, and
processing wealth in the ground was a high-risk venture. Prospectors competed
to survey and claim every likely looking chunk of muskeg and moose pasture.
Rudimentary geology, rudimentary technologies, and basic (often nonexistent)
systems of communication meant that, for much of the 20th century, anyone
with an elementary knowledge of science could “salt” a likely section of land,
(that is, plant valuable minerals on or in it), raise a fortune by selling dreams
of riches to gullible investors, and disappear. In the first half of the 20th cen-
tury, this happened frequently enough that key corporate and political actors
became fearful. If too many scams became known, investment capital would
disappear, and what would happen to the nation then? Worse, what would hap-
pen to their careers as stock promoters and bankers? At this juncture, provincial
and territorial governments were forced to create regulatory bodies, designing
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each one to meet the capital-raising needs of resource industries in its particular
region.

The history of regulation in Ontario, the economic engine of Canada and
home of the largest and most influential stock exchange, illustrates the essential
features of regulation as it developed. The granddaddy of Canada’s regulatory
agencies is the Ontario Securities Commission, established in 1945. This fol-
lowed a recommendation of the 1944 Royal Commission on Mining aimed at
repairing the Securities Act then in existence, which could only intervene once
fraud was discovered. The OSC, in contrast, would be empowered to prevent
as well as sanction fraud. Registration and disclosure were the vehicles through
which public interest would be protected. Only companies meeting certain
standards, standards which would ensure “the integrity of the applicant,” would
only be allowed to sell stocks in Ontario,11 and applicants would have to file
a prospectus disclosing “all material facts.” The new rules would be backed
with “more rigorous prosecution,” and miscreants could face cancellation of
registration in extreme cases.12 However, because promoting the mining indus-
try was the primary purpose of regulation, sanctions were not the regulatory
strategy of choice. Facilitating the industry, seen as central to Canada’s growth
and prosperity, was where public interest lay. As regulatory goals, catching
crooks and promoting ethical behavior hardly appeared in the debates. OSC
listings illustrate the significance and centrality of resource industries at this
time: in 1951, a total of 227 of 327 shares listed on the Toronto Stock Exchange
were mining and oil stocks; in 1961 this fell slightly to 101 mining and oil
stocks, 81 industrials, and 19 unclassified others.13 Indeed, the Toronto Stock
Exchange was the largest dealer in mining stocks in the world throughout the
1950s and 1960s.

The bulk of day-to-day regulation, however, was then and is today delegated
to the industry itself, through the self-regulatory organization or SRO. The
most important SRO was the Toronto Stock Exchange (TSE, now TSX). To
government actors at the time, who were closely connected to key financial
actors, it was “obvious” that members of the TSE were most knowledgeable
and therefore best equipped to regulate and discipline members. The early OSC
decision to allow mining companies registered on the TSE exemption from
OSC disclosure requirements indicates both the centrality of the TSE and state
reluctance to impede the mining industry’s pursuit of capital in any way. That
self-regulation necessarily involves serious conflicts of interest between theTSE
as promoter and its obligations as policing agent, was not deemed problematic.

A second self-regulatory organization, the Broker-Dealers Association (now
the Investment Dealers Association), was established in 1947. According to the
OSC Chair at the time, the BDA was set up because the OSC felt that such
an organization was necessary to limit OSC powers and territorial ambitions.14

That a government regulatory agency would be so careful to limit its own
powers explains the subsequent history of the OSC quite well. The BDA
was also charged with promoting the industry. It would become the regula-
tor of last resort, covering those who would otherwise escape regulation, such
as prospectors and entrepreneurs who did not belong to professions. Mem-
bership in the BDA, originally not obligatory, became mandatory when the
OSC refused to register non-BDA members. Since Ontario was Canada’s rich-
est province, being excluded from its stock exchange had serious financial
consequences.15
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In the 1960s, two highly visible public scandals occurred. In 1964 the Wind-
fall mining company collapsed and its CEO was accused of selling worthless
shares.16 In 1965, theAtlanticAcceptance FinanceCompanywent bankrupt due
to illegal and unethical financial practices by senior executives. Following three
RoyalCommissions and a provincial inquiry, a newSecuritiesActwas produced
in 1966. It was shaped by struggles over the meaning of mandatory disclosure.
The OSC argued that the goal of mandatory disclosure was greater investor pro-
tection, while the TSE and business in general argued that investors should be
free to choose high-risk stocks if theywished. The TSE, labelled “a private gam-
ing club” by one of the Royal Commissions, was not in a strong bargaining posi-
tion until it repackaged its arguments. Business was represented as 100 percent
in favor of investor protection, but the kind of mandatory disclosure sought by
the OSC would prevent entrepreneurs from raising capital. Impeding resource
exploitation was something both sides abhorred, and the OSC lost that battle.

In the 1970s, broker commission rates and merger mania took center stage.
When the United States deregulated broker commission rates in 1975, many
in the TSE were keen to copy, arguing that markets are the only guarantee of
efficiency or of free and fair competition. The OSC argued the public had a right
to rates that were “fair” and “reasonable.” While the OSC won that battle in
1978, it reversed itself less than a decade later.17 Merger issues revived struggles
over mandatory disclosure. At what stage should investors be informed that a
takeover bid or merger was under negotiation? How much were they entitled
to know? OSC arguments for earlier, more comprehensive disclosure were
unsuccessful. As Condon put it: “The attempt to require more detailed and
contextual information to investors at the time of distribution of new securities
largely failed”.18 However the struggles, compromises and negotiations which
produced the revised Securities Act of 1978 altered the meaning of disclosure
in a somewhat more investor-friendly way.

Developments Since 1980

In the 1980s and 1990s, monumental changes took place after the electoral
victories of Ronald Reagan (USA) and Margaret Thatcher (UK). Neo-liberal
doctrines celebrated capital as the engine of growth and guarantor of efficiency,
and vilified government in general and regulation in particular. Regulation and
government were no longer necessary evils, but impediments.19 Two decades
of privatization, deregulation, and decriminalization began. In the United States
andBritain, regulatory agencies in all fieldswere attacked—often by appointing
the business executivemost critical of an agency as its new head (aswithOSHA,
the US Occupational Safety and Health Act.20

Although Canada was a late convert to neo-liberalism in many areas,21

changes in competition policy began as early as 1986 with the replacement of
the century old Combines Investigation Act (covering conspiracy, bid-rigging,
predatory and discriminatory pricing, misleading advertising, and marketing
practices such as pyramid sales), with the passage of the “flexible,” business-
oriented Competition Act.22 Then on June 30, 1987, restrictions on banking,
insurance, trust companies, and securities, lawsmeant to ensure that no single fi-
nancial sector became too powerful, were removed. With restrictions gone, new
players entered and competition to sell shares and financial advice increased.
By the 1990s share-selling competition had gone global. Though wealth was
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not redistributed in a more egalitarian direction,23 the number of share-owners
in Canada increased dramatically.24 While 23 percent of all Canadian adults
owned publicly listed securities in 1990, this increased to 46 percent by 2003,
accounting for 20 percent of total household assets per family.25 This increased
involvement, though mostly indirect, (in pension and mutual funds controlled
by professional fund managers not individual “owners”), means greater public
interest in and dependence on market integrity.

In the last decade, globalized capital and new communications technologies
have destabilized regulation in all nation-states. With capital virtually unre-
strained, money crosses borders and changes hands at log on speed. Businesses
once dependent on local banks and exchanges now list on exchanges throughout
the world. Multinational security firms trade on a 24/7 basis. Market volumes
have increased: “between 1980 and 2000, private capital flows. . . increased
more than six-fold to nearly US $4 trillion annually worldwide.”26 Stock
exchanges have become more international—cross-border alliances are now
common—but also more specialized. In Canada, the Toronto Stock Exchange
handles senior equities, TSX Venture handles junior equities,27 the Bourse de
Montreal is the national derivatives exchange, while the Winnipeg Commodity
Exchange specializes in commodity futures and option exchange.28

Capital markets have also become increasingly important suppliers of growth
capital: in 2002, a total of 88 percent of long-term financing for Canadian
firms came from markets, up from 73 percent in 1990. With the rise of the
speculative economy and futures markets, investment requires no commitment
to a particular nation-state, sector, or business. Buying and selling, getting
in and out quickly, scoring maximum short-term profit, is all that counts. And
while there are more ways to invest, waves of takeovers and mergers throughout
the 1980s and 90s produced greater corporate concentration. In Canada today,
777 companies, worth more than $75M, account for 98 percent of all market
capitalization; the largest 60 companies alone make up 51.6 percent of the total.

Numerous new disciplines and specialist roles have developed. As securities
regulation became more complex, securities law became a new legal subfield.
Securities lawyers now broker deals, negotiate takeovers, provide advice to
business and to regulatory commissions, and compose a distinct new interest
group. Within exchanges, more businesses and increased competition among
them has weakened crucially important networks of informal social control. In
a city such as Toronto, for example, key players were once geographically fixed,
similar in class, ethnicity, religion, and gender.29 The elites who ran the Toronto
Stock Exchange typically attended the same set of private schools and summer
camps, and belonged to the same social clubs, and economic and political orga-
nizations as adults. (Female elite members were wives, not competitors). Top
regulators and politicians often shared similar backgrounds. Now this exclusive
WASP gentleman’s club is no longer the only game in town, and the common
values and codes of behaviour these men promoted and enforced have been
weakened. Whatever the flaws of old-boy networks (sexism, racism, ethnocen-
trism, classism, and more), a seldom understood consequence was that the rules
of the game were understood and broadly respected by major players, if only
because the consequences of deviation, both personal and professional, were
so high.

Finally, three potentially important counter-hegemonic developments must
be noted. First is the establishment and growing strength of oppositional
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stockholder rights groups. With the bursting of the technology-inspired mar-
ket bubble of the 1990s, such groups have become increasingly aggressive,
sometimes defying senior management by resisting takeovers, disputing key
personnel changes, or questioning executive compensation and perks. Many
have begun to lobby politically, demanding more disclosure, more information
on profit levels and debt loads, and even (at times) questioning environmen-
tal practices and labour conditions.30 Second, with 24-hour business news and
increased public interest in investment and markets, investigative financial jour-
nalism has become more important. Canada’s major national newspaper, the
Globe & Mail, regularly issues reports on insider trading, or the gap between
executive salaries (up) and profit levels (down). Third, new technologies offer
unprecedented opportunities to monitor and discipline market players. Trades
canbe tracked as theyhappen, electronic “markers” differentiating insider trades
can be purchased. Surveillance equipment is easy to acquire and install. And
email has forever changed evidence-gathering, since it is impossible to render
messages permanently irretrievable to those with sufficient time, resources, and
computer savvy to retrieve them. Technological innovations allow regulators,
in theory, to intervene as soon as “abnormal” trading patterns are discovered.
They ease evidence-gathering and make convictions easier. But will they be
used this way? The relative power of the parties involved may tell us more than
the characteristics of the technologies.

Summing up: Canada today has a sophisticated and complex regulatory sys-
tem of Self Regulatory Organizations (SROs) and government agencies. There
are 13 official securities commissions, one in each province and territory, 31

originally established to facilitate resource extraction and capital raising in the
mining industry. Securities commissions have long been viewed by government
and by business as a necessary evil—sometimes more “evil” than “necessary,”
sometimes the reverse. However in 2004, oppositional groups and media are
celebrating regulation as the saviour of free enterprise, 32 the quick fix to bring
back investors and perpetuate prosperity. Section II examines measures which,
it is hoped, will accomplish these goals.

The New Crackdown

On February 12, 2004, the federal government introduced a series of amend-
ments to the Criminal Code of Canada. The Bill makes “improper insider trad-
ing” a criminal offense, increasing maximum penalties from 10 to 14 years.33

Maximum penalties for “market manipulation” were doubled from 5 to 10
years. “Tipping,” defined as “knowingly conveying inside information to an-
other person with knowledge that it might be used to secure a trading advantage
or illegal benefit,” becomes a hybrid offense, where the Crown decides how
to prosecute. If indictable, the maximum prison term is 5 years; if summary,
fines are assessed.34 The Minister of Justice emphasized in press releases that
“stiff criminal penalties” would be reserved for “the most egregious cases.”35

To encourage judicial severity, sentencing guidelines—a list of “aggravating
factors”—will be issued. Bill C-13 also provides whistleblower protection for
employees who report illegal activities, and empowers courts to force third par-
ties, such as banks, to provide all necessary documents.36 Failure to comply
can result in fines up to $250,000 and 6 months in jail. Changes in civil and
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administrative law are also under consideration, including measures strength-
ening corporate governance through the Canada Business Corporations Act
(Canada, Department of Finance, 2003).

Bill C-13 is the Canadian government’s most recent and visible response to
wordwide corporate debacles such as Enron, Worldcom, and Parmalat, and its
response to charges that Canada has been “too lenient” with corporate offenses
in the past. Leniency is deemed problematic not because it imperils justice
or threatens the rule of law, nor because it denies victims’ compensation, but
because it threatens investor confidence. Imposing new penalties on powerful
financial elites is not something the federal government does often or easily.
Attributing criminal liability to management for unsafe working conditions, for
example, was under discussion for 50 years.37 Constitutional issues add to the
difficulties, because the provinces are legally responsible for stock exchanges
and securities, while the federal government has jurisdiction over criminal law.
Insider trading, then, was previously handled in administrative proceedings or
by provincial courts on a quasi-criminal basis. Bill C-13 strengthens federal
authority, giving the Attorney General of Canada concurrent jurisdiction with
provincial Attorneys General in all cases that “threaten the national interest in
the integrity of capital markets.”38

Jurisdictional struggles are as old as Canada itself. The impetus for Bill C-13
was the necessity for Canada to respond to the Sarbanes-Oxley Act (2002).
Since the passage of the North American Free Trade Agreement (NAFTA)
in 1988, the Canadian economy has been ever more tightly tied to the United
States. Canada is America’s largest trading partner, and it has the largest number
of non-American companies selling shares in the United States. Increasingly,
American financial markets and stock exchanges, particularly the New York
Stock Exchange, are the only ones that matter. Thus when the US government
acts, Canadamust respond. Indeed, precisely those termswere used to introduce
and justify Bill C-13 in the House of Commons.39

The Canadian response was initially drafted at a private dinner meeting at-
tended by a “select group of government officials, senior regulators and industry
officials,” including David Brown, head of the Ontario Securities Commission,
David Dodge, governor of the Bank of Canada, and the deputy Minister of
Finance. At this meeting, in March 2002, the implications of Enron, strate-
gies to restore investor confidence, and policy options were discussed. Some
of these recommendations have since been adopted by provincial regulatory
commissions, albeit in piecemeal form. The Canadian Securities Administra-
tors, a coordinating body which represents all 13 provincial regulators, urged
its members to adopt a series of “Best Practices.” These include mandatory
halts in trading before major corporate announcements, real-time “markers”
differentiating insider trades from others, measures to control “bucket shops”
offshore, and the creation of international data bases. Ontario has taken the lead,
decreeing that CEOs and CFOs must personally certify the accuracy of informa-
tion in their financial statements. Audit committees must contain Directors who
are independent of management and audits must be overseen by the Canadian
Public Accountancy Board, (a new regulatory body created in July 2002). In
addition, to obtain OSC permission to list on the TSX, publicly owned compa-
nies must have audits and financial statements done by a firm recognized by the
CPAB. In September, 2003, Ontario and Quebec adopted a measure pioneered
by Manitoba the preceding year, allowing Securities Commissions to order
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restitution to investors “where losses were incurred by illegal acts or improper
advice.”40

Self-regulatory organizations have also been active, particularly the chartered
accounting profession. The Canadian Public Accountancy Board (CPAB), was
created to set standards for auditors, although firms listed in Canada can by-
pass the CPAB by registering with the American body, (the Board of Public
Companies’ Accounting Oversight Board. Most recently, “independent” secu-
rity analysts and mutual funds have come under scrutiny. Investment analysts,
researchers who tell investors which stocks to buy and sell, are market in-
vestors themselves. They are also employees in stock-selling organizations.
Potential conflicts of interest are endemic. In a 2001 report (Setting Analyst
Standards), the Toronto Stock Exchange, the Broker Dealers Association, and
the Canadian Venture Exchange recommended new conflict of interest rules,
which were adopted in June, 2002.

Efforts have also been made to reform corporate governance.41 A group of
major institutional investors formed the Canadian Coalition for Good Gover-
nance in June 2002. This body issued a series of recommendations designed
“to provide more power, oversight and independence to boards of directors and
audit committees.”42 Although the TSX adopted new corporate governance
guidelines in 1995, it is once again discussing the wisdom of requiring contin-
uous disclosure. Even executive compensation is under scrutiny, as executive
compensation levels soar while stock values and profit levels plummet.

Enforcement

Enforcement, portrayed in the 1990s as unnecessarily stringent, is now lamented
as lax. “Canada suffers weak and inconsistent enforcement and investor pro-
tection. Wrongdoers too frequently go unpunished, and adjudication is unduly
delayed.” Enforcement, moreover, is “costly, duplicative and inefficient.”43 The
lack of jail sentences is decried,44 and now “global fraudsters” have identified
Canada as the jurisdiction of choice. The Chair of the Canadian Securities Ad-
ministrators (CSA) himself says that Canada has more inside trades prior to
major announcements than the United States.

In September 2002 a provincial-federal task force with representatives from
the government (Ontario, Quebec, BC, and Alberta Securities Commissions)
and the private sector (the Investment Dealers Association, the Bourse de Mon-
treal, and Market Regulation Services) was appointed. Its 32 recommenda-
tions called for more and better RCMP investigations, increased scrutiny of
“offshore accounts” from regions with “inadequate regulatory regimes,” and
new directives for dealing with inside information for “senior managers, direc-
tors, lawyers and accountants.”45 To improve enforcement, multidisciplinary
teams of accounting and economics professionals and municipal, provincial,
and federal law enforcement personnel were recommended.

The federal government acted a year later, setting aside $120 million dollars.
Dedicated interdisciplinary Integrated Market Enforcement Teams (IMET) will
be set up in Toronto, Montreal, Vancouver, and Calgary. Two IMET teams now
operating in Toronto contain staff from the RCMP, the OSC, the Investment
Dealers Association (IDA), the Mutual Fund Dealers Association (MFDA), and
Market Regulatory Services (MRS Inc., a TSX affiliate that monitors trading
patterns. On June 14, 2004, IMET made its first arrest, charging Steve McRae
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of “no fixed address” with Theft over $5,000 and Laundering the Proceeds
of Crime. McRae is accused of removing 17 securities certificates between
July, 1998 and March, 2000 from unclaimed accounts at HSBC Canada, his
employer at the time, and selling them for $370,000. IMET is presently working
on a second case, described as a cross-border market manipulation and insider
trading scheme.

Provincial agencies have also beefed up enforcement. Ontario increased
penalties for illegal insider trading from two years to five, and maximum fines
from $1 million to $5 million per count. Companies could be ordered to remit
triple the profits made or losses avoided, whichever was greater. In a speech on
May 27, 2004, OSC head David Brown boasted of progress since 2000: triple
the number of inside trading cases prosecuted, more than 100 actions settled,
judicial delay cut from 21 to 13 months, trial time from 15 to 11 months. Jail
sentences were obtained when sought 80 percent of the time (unfortunately
he does not say how often they were sought). Remaining enforcement delays,
botched investigations and prosecutions are attributed to “lack of coordination”
between three levels of police (federal, provincial, and city), three levels of
government, and 13 Regulatory Commissions. His Director of Enforcement,
MichaelWatson, explained the problem thisway: “A lot of people don’t . . . think
there is anything wrong with it [insider trading]”; moreover risks of detection
are low, rewards high.He recommends better data tracking to deter “bad apples.”

Despite all the rhetoric, many high profile cases remain in limbo. Bre-X
Minerals imploded in the spring of 1997when it was discovered that gold assays
at their Indonesiamine (“theworld’s largest gold deposit”)were “salted.” Stocks
became worthless overnight. Charges have only now been laid, eight counts of
insider trading against a former executive who sold $84 million of Bre-X stock
just before the fraud was discovered. Livent, a Toronto entertainment company,
went bankrupt in 1998. Charges were laid by the SEC in the United States
shortly thereafter, but the OSC waited three years before charging Livent’s chief
executives with manipulating financial records to hide losses of $100 million.

Similar examples of regulatory reluctance abound. Poonam Puri (2001)46 ex-
amined enforcement under theCompetitionAct, the IncomeTaxAct and others;
she found no significant change in historically lax enforcement patterns. Mary
Condon47 examined administrative sanctions assessed by securities regulators
in 13 jurisdictions across Canada. Administrative sanctions are the most com-
monly used regulators prefer them to Criminal Code or penal statutes under
securities law because regulators can act on their own, without going through
courts or other external bodies. Thus they take the least time. Although Con-
don found significant inter-provincial differences in the severity, frequency, and
rationale of administrative penalties, the total number of cases decided nation-
wide from 2000 to 2003 was 83.48 The majority of cases, 213 in all, were
“resolved” by settlement agreements—where no guilt is admitted and sanc-
tions are moot. Such settlements were the regulatory instruments of choice in
the most active provincial agencies (Alberta, British Columbia, and Ontario);
used for a wide range of offenses, from failing to file insider-trading reports to
distributing securities without registration.49

Self-regulatory agencies have similar enforcement records.50 For example,
the Investment Dealers Association, like most SROs, is both lobbyist and reg-
ulator for the brokerage industry. In 2003, the IDA received 1,506 complaints,
mostly about “unsuitable” investments and unauthorized trading. Complaints
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were up 41 percent. Eleven members were hit with criminal charges, 629
with civil claims. Fifty-seven internal investigations were heard, 729 files
opened, and fines totalling $265,189 (firms) and $3.2 million (individuals)
were assessed.51

The mutual fund industry, which doubled in net worth from $131.5 billion
in 1994 to $474 billion in 2004,52 has been virtually ignored by regulators
in the past. A task force established in 2002 by the Canadian Securities Ad-
ministrators found significant conflicts of interest, lax enforcement, weak rules
and standards. It recommended forcing companies to set up independent gov-
ernance boards with the power to fire managers who put company interests
before those of unit-holders. Similar proposals had been first endorsed back in
1969. However, CSA recommendations were once again blocked by powerful
lobbies from the mutual funds industry. It argued that investor protection must
be tied to market efficiency to avoid “burdening the industry with unnecessary
and costly structures.”53 Another clever move was the hiring of the senior regu-
lator who represented the OSC on the CSA task force. In her new capacity, she
now argues, “The CSA was asking for the impossible and the unnecessary.”54

The Investment Funds Institute of Canada, a lobby group representing the 200
largest firms, asserted: “The interests of investors and the industry are the same.”
It characterized the industry’s relations with regulators as “mature,” a “give and
take relationship.”55 Thus new regulations give oversight committees the power
to “vet,” not “veto,” conflicts of interests; meaning committees will only see dis-
putes that fund managers refer to them. Their strongest sanction is to “instruct”
fund managers to “publicize the committee’s displeasure.”56 Persuasion has
replaced mandatory requirements. 57

Thus, in themiddle of the self-advertised greatest crackdown ever onfinancial
crime, it is easy to find evidence that the power of business to resist, shape, and
defeat regulatory initiatives remains.

Change, or Regulatory Status Quo?

The previous sections illustrates that there has been, thus far, more rhetoric and
posturing fromgovernment andSROs than tough, zero-tolerance action.Neither
the democratization of governance heralded by theorists58 nor the crackdown
trumpeted by media are apparent. Are these new laws and increased penalties
purely symbolic? Will these initiatives outlast media interest and actually make
such crimes unprofitable? Can they prevent the next Enron (or a scaled-down
Canadian version)?

There are new developments with the potential to dramatically strengthen en-
forcement. Oppositional stockholder rights groups have become increasingly
aggressive, lobbying for mandatory disclosure, bans on insider trading, and
ceilings on executive compensation. Such groups supply pro-regulatory pres-
sure to balance the constant, unremitting anti-regulatory pressure furnished by
corporate lobbies, a countervailing force formerly in short supply. However
investors are still a minority and a relatively privileged one at that, and investor
lawsuits do little to protect the public. Lawsuits (even class actions) are basi-
cally individualistic, delivering the largest benefits to the biggest investors (and
law firms!). They offer no public remedies, no symbolic redress, no “closure,”
nothing to compensate citizens for indirect losses when currencies decline and
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taxes increase to cover corporate malfeasance and theft. They typically deliver
mere pennies, to the vast majority of unsecured creditors who see their life
savings, pensions and nest-eggs destroyed. And there is no redress at all for
employees facing job loss, pension loss, and unemployment.

Heightened public interest and the advent of investigative financial journal-
ism also have counter-hegemonic potential. Publicity on the costs and ubiquity
of corporate crime can direct public and political attention to the massive in-
equality in media outrage in regard to traditional offenders (bank robbers or
“welfare cheats”) in comparison to kid-glove, business-section coverage of
corporate crime, which is typically a thousand times more costly.59 Audiences
can also be alerted to the massive discrepancy in sanctions. The multinational
corporation steals millions and is fined the equivalent of its profits for a day; the
penniless welfare cheat is imprisoned five years, and cut off welfare forever.
Such exposes may strengthen oppositional groups seeking to stem corporate
power, with possible long-term socio-cultural effects on popular beliefs about
the beneficence of corporations.

But the most fervently promoted panacea is the technological fix. New tech-
nologies with the ability to “mark” inside trades, new surveillance capabilities,
and the permanent nature of email communications make the democratization
of control possible. If put into effect, these innovations increase trade visibility,
make it harder for regulators andSROs to ignore suspicious trading patterns, and
lay an evidence trail that makes conviction more certain. However, technolo-
gies interact with relations of power. Decisions about the design and deploy-
ment of new technologies within companies are made by CEOs and Boards of
Directors. Decisions on surveillance equipment utilized by government agen-
cies are made by politicians dependent on corporate goodwill ideologically,
economically, and politically. Self-regulatory organizations typically play both
regulatory and industry promotion roles. The primary targets of technological
surveillance thus far, the recipients of the most intensive, intrusive monitor-
ing, have been low-level employees—clerical staff, warehouse and call-center
workers. 60

There are other reasons for scepticism. Over the last three decades, main-
taining nation-specific market regulation when capital is free to go anywhere
is all but impossible. In Canada, and increasingly elsewhere, American stock
exchanges and regulatory regimes are the only ones that count. This is why
Sarbanes-Oxley impacted trading throughout the developed world. The United
States has one of the most politicized regulatory systems in the world; under
George Bush, Jr., business and free enterprise are worshipped, government
and regulation reviled.61 However, because the United States is a democratic
country, major financial scandals routinely produce tough-sounding measures
and relatively vigorous enforcement. But when stock markets bounce back,
when media take up new scandals, when neo-liberal forces and business resume
muscle-flexing, few indeed are the institutions and actors capable of mounting
effective opposition. Budget cuts and regulatory rollbacks are therefore likely
to return, repeating entrenched patterns of the past. As O’Brien notes, this
“structural imbalance” is the Achilles heel of American regulatory systems.62

Asnation-states’ power haswaned (with thedramatic exceptionof theworld’s
only remaining superpower), the power of capital has increased.63 Capital has
a virtual monopoly on information about itself, a monopoly defended by the
constitutional rights of corporations (which are extensive) and the barricades
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erected by an array of laws. Patents, definitions of privacy that privilege “trade
secrets,” and the commodification of everything from genes to breast cancer
cures produce cultures where making money is accepted as the only legit-
imate goal of individuals and organizations.64 Such messages are promoted
through advertising, marketing, and public relations campaigns. Discourses
lionizing the “free” individual and denigrating any kind of limit or regula-
tion on profit-making and growth are inescapable: “U.S. business spent 60
percent more on marketing in 1992 than the U.S. as a nation spent on all pri-
vate and public education.”65 The 100 largest transnational corporations in the
world produce the bulk of these messages, shaping goals, belief systems, and
“common-sense”expectations. Indeed, recent criticism of corporate behavior
has spurred many transnational companies to seize the initiative. They have
established and sponsored organizations to promote “social responsibility” and
define “good corporate citizenship,” thereby shaping what these terms should—
and should not—mean.66 No one should be surprised when such organizations
produce codes which stress the importance of individual ethics and voluntary
action over zero-tolerance regulation backed by criminal sanctions.67

The increased acceptance of profit-maximization as a legitimate life goal has
significant impact on conscience and ethics, on patterns of socialization, on
the all-important informal levels of social control. If doctrines of greed dom-
inate socialization processes, value systems stressing honesty, social equality,
and responsibility for others are weakened. Social control works most effec-
tively when individuals shame themselves and significant others.68 However,
if family and peers accept values which tell executives that their only respon-
sibility is to make the most money they can, for themselves and the company,
and show increasing profits every quarter, no shaming is possible. There is no
discrepancy between the way executives have been socialized to act and their
present behaviour. The “star system,” the cult of celebrity CEOs, the worship of
cowboy capitalists sends similar criminogenic messages. Enron, for example,
was lauded in 2001 for “dismantling the New Deal regulatory legacy;” shortly
before it imploded, its CEO was named second-best in America, and it was
voted the most innovative company by Fortune magazine six years in a row.69

Such values promote codes of ethics that justify and promote law-breaking.
To understand the potential to secure rigorous enforcement, we must also

look at the silences in the regulatory debates, the questions not asked, the issues
not debated. For example, all themajor players in regulatory debates—business,
regulatory experts, and politicians—have assumed that the job of government
was to promote the wealth of private investors and ensure the lasting prosperity
of business. This is seen as fact, as simply “common sense.” But such beliefs set
real limits on regulatory agendas. If the main purpose of regulation is to make
Canada safe for (corporate) investors, and stock markets safe for speculators,
the regulatory debate will not address measures promoting equity and equality
among citizens. And once stock markets have recovered and investors are con-
fident once more, the pressure on regulators to act will diminish. As the major
rationale for regulation, such an objective is perilously vulnerable. Moreover,
the actors themselves, the voices attaching meanings to terms such as “regu-
latory crackdown,” are primarily older white males from financially privileged
backgrounds with similar educational credentials, lifestyles, and contacts. Ac-
tors from different backgrounds, with different “common sense” assumptions
and value systems, are simply not in the room. The divergent ideas they might
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bring to the table are therefore not discussed, let alone debated. Such silences
indicate how corporate-sponsored values set agendas at the most basic level,
by shaping the ideas up for debate. When analysis is limited to debating the
options these actors put on the regulatory table, the shape and overall slant of
the table is neither seen nor problematized.

Conclusion

Globalization and the resilience of anti-regulatory arguments in neo-liberal
states make it simplistic to take the latest state promises at face value. However,
it is equally simplistic to assume that patterns of thepast predict, circumscribe, or
foretell the future. Cultures, human beings, financial forces and technological
change are much too complex for deterministic formulae of the past. New
voices, technologies, and laws are assuredly part of this new mix. At the most
minimal level, they provide new and visible yardsticks against which regulatory
efficiency and judicial zeal will be measured by oppositional groups. In this
sense alone, today’s crackdown on corporate crime is a significant event.
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3
White-Collar Crime and Prosecution
for “Industrial Manslaughter” as a
Means To Reduce Workplace Deaths
Rick Sarre1

In 1949, Edwin Sutherland published his watershed White-Collar Crime. He
proposed that criminologists ought to focus more of their attention upon the
types of crimes committed by people of “respectability and high social status
in the course of [their] occupation.”2 There has been much disagreement since
that time on what constitutes or should constitute white-collar crime.3 One can
safely argue, however, that the phenomenon extends not only to what might be
referred to as occupational crime (crime committed by persons in the course
of their work), but also to corporate crime (crime committed by organizations
using organizational resources). It is into this latter category that one can place
crimes that involve violence or violations of rights, such as causing death in a
workplace or making decisions in the workplace that have the effect of allowing
a death to occur.4 This category of crime (and recommended responses to it)
provides the focus for the discussion below.

To understand the origins and current directions of the industrial manslaugh-
ter option, it is useful to begin with a review of the history and operation of
the crime of manslaughter in the common law generally. That discussion is fol-
lowed by an examination of the potential for specific occupational health and
safety legislation to reduce the number of workplace deaths and injuries. For it
is in the failures associated with manslaughter prosecutions and the inadequate
deterrent effect of occupational health and safety legislation that one can gain
perspective on the new industrial manslaughter laws.

The General Criminal Law: Corporate Manslaughter

Using the criminal law to prevent and punish corporate wrongdoing has tra-
ditionally been fraught with difficulty. The criminal law usually plays a very
minor role in controlling corporate illegality.5

Evenwhen a formal criminal prosecution is undertaken, corporate defendants arewell-
positioned to defend themselves. Large companies are able to hire the best lawyers,
secure “professional” expert witnesses, and engage in delaying tactics that will outlast
the political pressure that prompted the government to initiate a prosecution in the
first place . . . The lesson seems to be that the criminal justice system, as presently
constituted, is simply not a viable forum for tackling corporate wrongdoing.6

648
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Corporate manslaughter prosecutions have rarely met with any degree of suc-
cess. The first case of a prosecution alleging corporatemanslaughter inAustralia
was probablyTheQueen v.DenboPty Ltd.7 DenboPtyLtdwas prosecutedwhen
one of its drivers was killed when his truck’s brakes failed. The company’s ve-
hicle service record was appalling. It pleaded guilty and was fined US $80,000.
At the time of its conviction, however, Denbo Pty Ltd was in liquidation and
owed creditors more than US $1.3 million. The company was wound up six
months before sentencing and never paid the fine. Later it was reborn as under
another name. The successor company did not pay the fine either.8

Assuming that a company which is the subject of a prosecution remains sol-
vent, the success rate (measured by a guilty verdict) in manslaughter prosecu-
tions against corporations and individual officers is very poor.9 There are several
reasons for this.10 For a start, manslaughter was not created to deal with offenses
committed by non-natural persons such as corporations. Hence, attributing the
physical (actus reus) and fault (mens rea) elements of manslaughter to a cor-
poration makes an uneasy “fit.”

[The] criminal law was not developed with companies in mind. Concepts such as mens
rea and actus reus, which make perfectly good sense when applied to individuals, do
not translate easily to an inanimate fictional entity such as a corporation. Trying to
apply these concepts to companies is a bit like trying to squeeze a square peg into a
round hole.11

In cases involving modern corporations, it is necessary to prosecute an indi-
vidual person who is the “guiding mind” of the corporation in order to meet
the requirements for criminal culpability.12 Where many people participate in
decision-making, it is extremely difficult to trace this culpability (usually crim-
inal negligence) to a single individual. As Celia Wells puts it, “[c]orporations,
whatever they are, are not individuals and do not act as unitary individuals.”13 A
prosecution will fail even where it seems that the corporate employer as a whole
was guilty of criminal negligence, because the “guiding mind” test focuses only
on individuals.14 For example, in The Queen v. AC Hatrick Chemicals,15 a case
involving the death of a welder following an explosion, manslaughter charges
against a plant engineer and his manager were withdrawn before the trial. Ham-
pel, J, directed a verdict of acquittal because the allegedly culpable individuals
were clearly not the “guiding mind” of the corporation.

Occupational Health and Safety Laws

For the foregoing reasons, the main focus of lawmakers in the drive to protect
workers has been on enacting specific occupational health, safety and welfare
(OH&S) laws. These laws involve a mixture of ex post facto legal responses
and prevention measures.16 Their key focus is the imposition of penalties, prin-
cipally fines. Again, legislators have placed a great deal of faith in the act of
prosecuting as a means of eradicating harmful activities and changing public
perceptions of workplace risks.17

Several Australian jurisdictions have recently strengthened their OH&S
penalty regimes. For example, in Queensland in 2003, legislators increased
terms of imprisonment for employers whose acts directly cause workplace
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death or serious injury.18 The South Australian parliament, too, recently intro-
duced penalties for aggravated breaches of its Occupational Health, Safety and
Welfare Act 1986 which carry terms of imprisonment for a maximum of five
years, in addition to fines. “Aggravated breaches” are defined as being those
committed by an individual—

a. knowing that the contravention was likely to endanger seriously the health
or safety of another; and

b. being recklessly indifferent as to whether the health or safety of another was
so endangered.19

In New South Wales (NSW),20 corporations can now be fined a maximum of
US $400,000 for a first offense or US $600,000 subsequently for similar cir-
cumstances. Individuals face a maximum fine of US $40,000 for a first offense
and, for repeat offenses, a maximum penalty of US $60,000 or two years impris-
onment, or both. The failure of senior officers to ensure that their corporation
complies with its OH&S obligations is itself an offense, but then the law goes a
step further by imposing liability on individuals for the contraventions of their
corporate “parent.” Section 26(1) provides—

If a corporation contravenes, whether by act or omission, any provision of this Act
or the regulations, each director of the corporation, and each person concerned in
the management of the corporation, is taken to have contravened the same provision
unless the director or person satisfies the court that—

a. he or she was not in a position to influence the conduct of the corporation in relation
to its contravention of the provision, or

b. he o rshe, being in such a position, used all due diligence to prevent the contravention
by the corporation.

But there is little evidence that punishment, or the threat of punishment, is
anything more than a fairly blunt instrument when it comes to workplace de-
terrence. While some corporate behavior can be identified as flowing from a
rational cost-benefit analysis, reliance upon general deterrence is unrealistic.
What is more likely is the existence of a corporate “personality” that may be
impervious to such legal threats.

This “corporate personality” or “corporate culture” is seen both formally, in the com-
pany’s policies and procedures, but also informally. It is a dynamic process with the
corporate culture affecting the actions of individuals, and the actions of individu-
als affecting the corporate personality. Corporate culture may exist independently of
individual employees or officers and may continue to exist despite changes in per-
sonnel. . . . For example, while a corporation may outwardly claim to be concerned
with occupational health and safety, if the pressure on individual managers is to meet
unrealistic financial or time pressures, then there may be a temptation for corners to
be cut and worker safety compromised.21

One may suspect that increases in OH&S penalties motivate organizations to
take a pragmatic approach to compliance by confining themselves to obvious
changes, to limiting legal liability, and to leaving broader issues of safety and
responsibility largely unaddressed.22
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Experimenting with a New Offense: “Industrial
Manslaughter”

Poor conviction rates for corporate manslaughter and the inability of even the
most condign of punishments under OH&S legislation to curb workplace fa-
talities have spurred reformers to suggest other options for legislators. One
such suggestion has been for lawmakers to create a new offense of “indus-
trial manslaughter” designed to punish corporations by making their higher
level employees criminally responsible for outcomes regardless of their direct
complicity.

How does this happen? For a start, industrial manslaughter laws treat cor-
porations as if they were natural persons. Moreover, industrial manslaughter
laws allow for the joining of liability of any individuals who may have formed
a “web of decisions” that led to the action that eventually caused the harm in
question.23 This is known as “aggregation.”

A theory of aggregation arguably better captures the nature of corporate fault than a
theorywhich imputes to the company a crimeof a particular individual. There are times
when, as a result of employee negligence, victims are seriously injured. Negligence,
however, is generally not deemed sufficient to warrant imposing criminal liability
on an individual and therefore also insufficient . . . to hold a company liable for the
agent’s acts.24

The naissance of the Australian developments in this area can be found in the
Criminal Code Act 1995, a Commonwealth of Australia Act.25 The Criminal
Code Act expands the notion of corporate criminal liability. It does this by pro-
viding for the attribution of recklessness and negligence to a corporation in new
ways,26 namely, that corporations may be found guilty of any offense, including
those punishable by imprisonment, and that harm caused by employees acting
within the scope of their employment is considered to be harm caused by the
body corporate.27 This allows for the physical element of manslaughter to be
attributed to a body corporate where the actions involved were engaged in by
more than one person, persons who may or may not have met the requirement
of being the “guiding mind” of the corporation.

Regarding the attribution of a mental element to a body corporate, the Code
provides several alternatives. A requisite mental element other than negligence
can be attributed to a body corporate if it expressly, tacitly, or impliedly autho-
rized or permitted the commission of the offense.28 Two of the ways in which
this authorization or permission may be established are through the state of
mind of either the board of directors or “high managerial agents” within the
body corporate,29 or by virtue of the “corporate culture.” “Corporate culture”
is defined as including an “attitude, policy, rule, course of conduct, or practice
existing within the body corporate generally. . . ”30 In other words, the body cor-
porate could be deemed criminally liable for a workplace death, for example, if
it has a corporate culture that actively or passively allows non-compliance with
the law.31 This change was designed to embrace situations where, despite the
existence of documentation appearing to require compliance, the reality was
that non-compliance was not unusual or was tacitly authorised by the company
as a whole.32

The other possiblemental element formanslaughter is negligence, and, again,
it is difficult to attribute negligence to corporations at common law.However, the
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Code allows the attribution of negligence to corporations through aggregation.33

Negligence may exist on the part of the body corporate, says the legislation,34

if the body corporate’s conduct is negligent when viewed as a whole (that is, by
adding together the conduct of any number of its employees, agents, or officers).

The Code thus introduces a new basis for liability and one that is markedly
different from the common law. Both mental and physical elements can be
attributed according to the behavior of the corporation as an entity, and its
principals can be prosecuted and punished both individually and collectively
by association with the corporation.

There is a major difficulty, however, for those wishing to use the Code to
prosecute criminal conduct in Australia. The Code only applies to Common-
wealth of Australia offenses, and manslaughter is not such an offense.35 In
order to give effect to these provisions, States and Territories would need to
adopt similar provisions in their criminal codes or, in the case of common law
jurisdictions, other criminal legislation. The Australian Capital Territory is the
only jurisdiction to enact such laws. Other jurisdictions have considered them
and rejected them. It is to these developments that we now turn.

The Australian Capital Territory Experiment

The Australian Capital Territory (ACT), in 2004, became the first jurisdiction
in Australia to introduce the offense of industrial manslaughter it did so, via the
Crimes (Industrial Manslaughter) Act 2003 (ACT). “Industrial manslaughter”
is defined as causing the death of a worker while either being reckless in regard
to causing serious harm to that worker or any other worker, or being negligent
about causing the death of that or any other worker.36 Chapter 2 of its Criminal
Code incorporates the Commonwealth Criminal Code notions of “corporate
culture.”37 Moreover, the Act provides for both employer and “senior officer”
liability for industrial manslaughter, with maximum penalties of fines of up to
US $750,000 million for large corporations, US $140,000 for individual senior
officers, or 20 years imprisonment, or both.

The key to the legislation is section 51:

(1) In deciding whether the fault element of intention, knowledge or recklessness
exists for an offense in relation to a corporation, the fault element is taken to
exist if the corporation expressly, tacitly or impliedly authorized or permits the
commission of the offense.

(2) The ways in which authorization or permission may be established include—
(a) proving that the corporation’s board of directors intentionally, knowingly or

recklessly engaged in the conduct or expressly, tacitly or impliedly authorized
or permitted the commission of the offense; or

(b) proving that a high managerial agent of the corporation intentionally, know-
ingly or recklessly engaged in the conduct or expressly, tacitly or impliedly
authorized or permitted the commission of the offense; or

(c) proving that a corporate culture existed within the corporation that directed,
encouraged, tolerated or led to noncompliance with the contravened law; or

(d) proving that the corporation failed to create and maintain a corporate culture
requiring compliance with the contravened law.

(3) Subsection (2) (b) does not apply if the corporation proves that it exercized appro-
priate diligence to prevent the conduct, or the authorization or permission.
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Significantly, negligence of a corporation can be attributed by aggregation,38

and, similarly, the physical element of the offense (causing death either by an
act or by omission) is not only attributable to the conduct of officers, but also
to agents or employees of the corporation.39

One needs to acknowledge a limitation, however. The Australian Capital
Territory is home to only 1.5% of the Australian population, and has no heavy
industry. Most of its employers and employees are government departments
and public servants, respectively. Indeed, the Australian government moved
quickly in response to the Crimes (Industrial Manslaughter) Act 2003, and
introduced (in 2004) a law that exempts Commonwealth of Australia employers
and employees from its provisions (about 80% of employers and companies in
the ACT). We await a test case to determine the effectiveness of these new
provisions, but one can safely predict that the law is mostly symbolic.

Other Australian Developments

In lateNovember 2001, theVictorianLiberal government introduced theCrimes
(Workplace Deaths & Serious Injuries) Bill into the Victorian parliament. Like
the Commonwealth of Australia Criminal Code, the bill was designed to allow
a court to look at the conduct of the corporation as a whole in finding culpability
and affixing a penalty. A corporation found guilty of industrial manslaughter,
that is, where its conduct “materially contributed” to the outcome, would be
liable for fines of up to US $3.75 million for a death and up to US $1.5 million
for a serious injury. Where serious injury or death occurred, the bill allowed
for periods of imprisonment of up to two years or five years, respectively, for
senior officers found complicit in the offense.

The bill, however, was rejected in the Upper House in April 2002, following
sustained pressure from the Australian Industry Group and the Victorian Em-
ployers Chamber of Commerce. Notwithstanding that it has had control of the
Upper House since November 2002, the Labor Government has indicated it has
no plans to reintroduce the bill. Instead, it will bolster existing OH&S legisla-
tion so that individual company officers, managers, and employees who ignore
serious workplace safety problems will be liable for jail terms and fines of up to
US $670,000. Victoria has thus abandoned any talk of industrial manslaughter.

The South Australian Labor government, in 2003, introduced the Occupa-
tional Health, Safety and Welfare (SafeWork SA) Amendment Bill 200340 to im-
plement selected recommendations from the Stanley Report regarding OH&S
reforms.41 In keeping with the report, the bill does not propose an industrial
manslaughter offense, although it includes other recommended non-pecuniary
penalties, such as requiring employers (or responsible officers of a corporate
employer) to undergo training programs and to publicize their breaches of the
Act, for example, by notifying shareholders. The non-pecuniary penalties are
designed to provide flexibility in sentencing and to ensure that the penalty fits
the “circumstances of the offender.”42

Unhappy with the above developments, an Upper House independent Nick
Xenophon introduced in 2004 an amendment to theOccupationalHealth, Safety
and Welfare Act 1986 (SA) that provides for a specific offense of industrial
manslaughter. His bill is modeled on the ACT provisions, and applies to a situ-
ation where an employer or a “senior officer” of the employer is either negligent
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about causing death or “recklessly indifferent about seriously endangering the
health or safety of [an] employee or any other person at work.” It also applies
to omissions, deeming an omission to act an offense “if it is an omission to
perform a duty to avoid or prevent danger to the life, safety or health of an-
other.” The danger may arise from either the act or undertaking of that person
or, significantly, “anything in the person’s possession or control.” Penalties are
similar in scope to those in the ACT, including fines of up to US $375,000 and
the possibility of 20 years imprisonment. The bill will not succeed without the
support of the Labor government and that support is highly unlikely.

In New South Wales, the Crimes Amendment (Industrial Manslaughter) Bill
2004 was introduced into the Legislative Council by the Green Party’s Lee
Rhiannon, in part as a response to recommendations by the New South Wales
General Purpose Standing Committee that offenses of industrial manslaughter
and gross negligence causing serious injury be enacted into the Crimes Act 1900
(NSW) “as a matter of urgency.”43 Any hope the Greens may have had in se-
curing the cooperation of the NSW Labor Government,44 however, was dashed
when, on October 27, 2004, the government introduced an alternative bill to
amend the Occupational Health and Safety Act.45 The legislation, the Occupa-
tional Health and Safety Amendment (Workplace Deaths) Bill 2005, was given
royal assent in June 2005. It introduces a new offense of “reckless conduct caus-
ing death at workplace by a person with OHS duties.” The new offense imposes
a maximum penalty of US $1.25 million for corporations and US $125,000 for
individuals, with the possibility of five years’ imprisonment. By virtue of this,
move, the parliament has specifically rejected industrial manslaughter laws.

Western Australia steered clear of industrial manslaughter laws, too, in its
recent review of its OH&S legislation. New provisions, which came into effect
on January 1, 2005, substantially increased penalties, especially for corpora-
tions, including imprisonment in cases where gross negligence by an individual
causes serious harm or death.46

United Kingdom

The UK Home Office, following sustained public pressure over the failure of
the courts to secure convictions arising out of the Herald of Free Enterprise
sinking,47 the Southall rail crash in September 1997,48 and a Law Commission
Review in 1996, explored in 2000 the idea of a stand-alone offense of “corporate
killing,” an offense that would correspond to the (proposed) offense of “killing
by gross carelessness.”49 “Corporate killing” could be alleged to have occurred
when there is “management failure,” that is, where the corporation’s conduct in
causing death fell far belowwhat could reasonably have been expected. Accord-
ing to the Law Commission, such a failure should be regarded as causative of
death even if the more immediate cause is the act or omission of an individual.
In that case, both individual and corporate liability could flow from the same
incident. In its consultation paper, the government, in accepting the thrust of
the Law Commission’s recommendations,50 proposed that any individual who
could be shown to have contributed to management failure that fell far below
what could reasonably be expected should be subject to disqualification, and
that any individual who substantially contributed to a deathwould be potentially
liable for a term of imprisonment. But nothing happened in parliament.51



Chapter 3 White-Collar Crime and Prosecution 655

In May of 2003, the government again indicated its intention to introduce
an offense of corporate killing.52 The Trades Union Congress was in favor of
provision for terms of imprisonment to be imposed on company directors if
the circumstances require it, citing the need for deterrence.53 But support was
lukewarm, given the potential for companies, worried about more draconian
penalties,moving operations offshore, with the attendant potential for job losses
and economic downturn.54 Hence, the government has indicated its intention
not to include offenses aimed directly at corporate officers.

United States

The United States imposes corporate liability for negligence according to a
variation of the principle of vicarious liability. This effectively circumvents the
need to identify either one single “guiding mind” or to combine the actions
and attitudes of several corporate officers or managers. It also applies to a
wider range of individuals within the corporation. When applied to negligence
liability, this test does not turn on subjective awareness. A corporate employer
will be vicariously liable for the acts of officers, servants, or agents whose
actions are within the scope of their employment. Moreover, the United States
model indicates the possibilities of aggregation, best illustrated in the case of
United States v. Bank of New England. In that case, the court held that what
the bank “knew” about a violation consisted of the sum of what was known by
its employees.55 The vicarious liability model used by the United States has
seen many corporations found guilty of manslaughter offenses. One such case
is Sea Horse Ranch v. Superior Court56 in which the corporation’s president
was successfully prosecuted for involuntary manslaughter.

Canada

Canadian occupational health and safety law operates at both provincial and
at the national level with the same federal anomalies encountered in Australia.
For example, in Ontario, corporate employers are vicariously liable for “any act
or neglect on the part of any manager, agent, representative, officer, director or
supervisor” who breaches any provision of the Act.57 The Canadian Criminal
Code, however, does not impose corporate criminal liability vicariously on
employers.Canada continues to use the “identification” (“guidingmind”)model
used in theUKand inAustralia. Corporations found guilty of indictable offenses
under the Code are penalized by a fine set at the court’s discretion in lieu of
imprisonment.58

In 2002, the Canadian Standing Committee on Justice and Human Rights
reported on the need for reform of Canada’s laws regarding corporate criminal
responsibility.59 In considering the appropriate test of liability for negligence,
the United States “vicarious liability” model and the Australian “corporate cul-
ture” model were examined. The “corporate culture” requirement was criticized
as being too difficult to apply with necessary precision, and the vicarious model
was seen to risk punishing a corporation which is not, in fact, blameworthy for
the actions of its officers or managers. Although the Government decided that
a separate offense of “corporate killing” was not needed, its response to the
report concluded that reform should occur, because the use of the “guiding
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mind” principle as a basis of liability “does not reflect the reality of corpo-
rate decision-making and delegation of operational responsibility in complex
organizations.”60

The Arguments for and Against Industrial
Manslaughter Laws

Given the persistence of deaths and injuries in workplaces around the world,
there are many who now believe that general criminal law and OH&S prose-
cutions are inadequate protections against workplace harm, and that directors
and managers of companies ought to be personally criminally liable in circum-
stances where a poor “corporate culture” pervades their organizations. It can
be argued that aggregated negligence or vicarious liability should be appro-
priate tests of criminal liability if the harm is great, the risk obvious, and the
precautionary work poor,61 especially where conduct “conspicuously fail[s] to
observe the standards laid down by law.”62 There are some who believe, in ad-
dition, that the penalties for culpable principals should include imprisonment.
This possibility, it is said, sends a strong message of justice and deterrence to
the community, namely that culpable conduct will not be tolerated even if it
means scapegoating individuals.

On the other hand, since a corporation’s “personality” is essentially a legal
fiction, it may be unfair to make company principals criminally culpable by
virtue of their statuswithin the company.Without this association, the principals
themselves could not have been prosecuted successfully. Imposing vicarious
liability on corporations for regulatory breaches by its senior officers is one
thing. Imposing vicarious personal liability on senior officers and jailing them
as a result is quite another.

For example, if an otherwise defensible decision by management goes awry,
with death occurring, it may be too harsh to expect one person to take the blame
for a tragic consequence that came about because of a chain of errors. More-
over, how would the mooted imprisonment provisions apply to senior officers of
non-corporations (such as partnerships and sole traders), transnational corpo-
rations, and government-owned enterprises? These bodies are never mentioned
in industrial manslaughter provisions. Finally, there is evidence that the mere
idea of industrial manslaughter raises the likelihood that collaboration between
employers and employees will stall, an outcome that would be to the detriment
of health and safety in the workplace generally.63

Others argue that there are more effective alternatives to the jailing of man-
agers. In the case of The Queen v. Leighton Contractors Pty Ltd,64 for example,
a construction company (Leighton) had been convicted of serious breaches of
the Victorian Occupational Health and Safety Act. Leighton had subcontracted
with Sergi Services Pty Ltd to provide crane services for the construction of a
bridge. On October 8, 2000, one of the concrete beams used in the construction
collapsed, killing Sergi and injuring a number of his workers. Leighton was
charged with failing to provide and maintain a plant that was safe and without
risk to health. The company pleaded guilty.65

Judge Gebhardt found evidence of gross shoddiness and an indifference to
a standard of engineering and construction precision which was required in
that kind of work. He ordered that the company pay US $243,000 in fines, US
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$52,000 to two charities, and a further US $67,000 into the trust funds for the
deceased worker’s children.

For the first time in legal history in Australia, an order was then made that the
directors meet with Victorian WorkSafe representatives three times a year, and
make note of these meetings in the company’s annual reports.66 The company
was also ordered to assist in the implementation of a new industry standard
for bridge beam construction by paying US $30,000 to the development of a
training program for construction workers. Furthermore, the company agreed
to approach two Melbourne universities for the purpose of improving OH&S
training for engineers associated with the design of temporary structures for
bridge construction.

Commentators have suggested that there is broad deterrent power in these
and other options,67 deterrent power that is arguably more potent that the risk
of a short jail term for a scapegoated manager for whom many may have a
great deal of sympathy. These other options include divestment of company
equity, adverse publicity, corporate probation (with remedial and rehabilitative
conditions), disqualifications from certain commercial activities, receiverships
(or ordering someone else to run the company), the threat of the loss of limited
liability,68 and ultimately a company’s winding-up. These options reinforce the
value of a multi-faceted approach to sentencing corporations in the event of
grossly culpable behavior. They endeavor, too, to find some alignment between
the interests of the corporation and its employees and to focus on prevention of
future occurrences.69 One could also argue that they would rarely compromise
the interests of victims’ families.

Conclusion

The debate over the value of industrial manslaughter laws will continue to
feature strongly in employment law and criminal law circles. Discussion to
date has been hampered by themulti-layered complexities and political tensions
involved in drafting laws designed to bring responsible persons to account while
remaining faithful to basic precepts of criminal responsibility and punishment
policy.

Legislators in Australia 70 clearly have indicated that they are decidedly ner-
vous about moving toward a new offense of industrial manslaughter specifically
or adopting the practice in the United States that endorses a “vicarious liability”
approach more generally. In the absence of persuasive evidence that aggregat-
ing negligent minds and actions, locating corporate criminal liability in faulty
organizational “culture,” and allowing for the possibility of imprisonment in
the most egregious of cases will significantly reduce death from the corporate
workplace, changes to the status quo are unlikely. To appease critics who allege
that too little is being done about workplace death rates, legislators are raising
the penalties under existing occupational health and safety laws and are pre-
scribing terms of imprisonment for individuals who have engaged in grossly
culpable behavior (even in the absence of any evidence that these measures
have a consequent deterrent effect).

Industrial manslaughter laws cannot by themselves lower workplace death
rates because, arguably, corporate culture exists independently of corporate or
individual employees’ perceptions of risk. If that is the case, there needs to be
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embedded within corporate entities and their professional communities a vari-
ety of social control mechanisms.71 For example, corporate entities should be
paying greater attention to the organization of their businesses and their safety
procedures and systems. The aim is to determine how best to encourage such
attitudes and behaviors with or without the threat of legal sanction. Certainly,
professional communities should be rewarding companies that display exem-
plary “corporate governance” behavior.72 Whatever it takes, the development of
good corporate culture, it is argued, is likely to be a far more effective regulatory
regime than experimentingwith a probably ineffective, possibly counterproduc-
tive, and largely unfair means of tackling corporate killing.
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4
The Punishment of Corporate

Crime in China
Ling Zhang and Lin Zhao

Corporate crime is usually studied as the economic product of a free market
society. Certainly, corporate conglomerates when operated legally have helped
a country’s economy, and to a larger extent, have promoted a healthy global
economy. Illegal operations, on the other hand, may not only harm the well-
being of the country inwhich they occur but can and have harmed thewell-being
of not just one country but also globally. Therefore, more and more nations
and global communities (e.g., The United Nations) now consider corporate
crime more of a priority because of its tremendous global effects. The United
States in particular is actively seeking new ways to prevent corporate crimes
and is prosecuting white-collar criminals aggressively to offset the damage to
its economic reputation done by the recent waves of corporate crimes. This
international trend has acted as strong encouragement for study and research
regarding white-collar crimes in China, especially concerning how to deal with
its corporate crimes and how to effectively punish white-collar criminals. This
analysis will discuss China’s corporate crimes as well as issues regarding their
punishment under Chinese law.

The Development of China’s Modern Corporation

The definition of a corporation varies in different countries due to economic,
legal, and historical differences. Moreover, researchers and scholars have de-
fined corporations differently; there is no universal definition. In general, a
corporation is an independent organization set forth and defined under specific
legal terms with its primary goal being a profit for shareholders.

There are three key features of a corporation: (1) It exists in society as
an economically independent organization that promotes the distribution of
goods and services. (2) It has a specific goal of generating profits. This is the
most important feature of a corporation as its survival depends on profit from
economic activities and transactions. (3) Since it is a legally defined entity, it is
expected to operate under these terms set forth in the law.

Unlike Western countries, China’s socioeconomic infrastructure is based on
the Marxian theory of a state-run socialist economy. Since the establishment of
theNewChina in 1949, andbefore the period ofEconomicReform, corporations
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in China were generally owned by the state or by the community. As a result,
traditionally there were only two types of corporations in China: state-owned
or collectively owned. However, given profit as a goal, these kinds of organi-
zations provide ineffective models because they do not encourage motivation,
creativity, or the general morale. Individual employees are not rewarded for
making a profit for the company. In 1978, after the 11th Communist Party
Conference, the policy of Economic Reform brought new life into state-owned
corporations. Privatization is now possible, and the Chinese Constitution states
that “under special legal terms, privately owned business (e.g., small compa-
nies) or individually owned establishments have now become an important part
of the socialist economic market.” Incorporating different types of privatized
business inaugurated the Chinese-style socialist economic model and it also
started an unprecedented economic reform. Only after this new beginning in
China’s economy did private and foreign investors start new business deals
in China. During China’s 14th Communist Party Conference in 1993, specific
regulations regarding the economic infrastructure in a socialist society were
passed which laid down the foundation for transitioning from state-owned and
state-run businesses to private and individually owned business. Once again,
state officials emphasized the importance of a privatized economy and its inex-
tricable link to China’s modernization and other economic reform efforts. The
conference also pointed out that a modern business entity must be competitive
in the marketplace, with clear goals of profit, differentiated levels of responsi-
bilities, and modern scientific managerial methods. This model will essentially
become the prototype of the “new corporation” in China. Multiple corporations
must be able to coexist in the marketplace with limited state regulations and
they must freely compete for the attention of consumers. In essence, this Con-
ference adopted a laissez-faire attitude to encourage private business to enter
China’s market and to accelerate the Economic Reform movement.

Types of Corporations

A corporation is a living entity with many different facets. These differences
directly affect how a corporation breaks the law because they involve the prag-
matic venues or opportunities to accomplish illegal acts. Because corporate
crimes are differentiated by their methods, there are also differentiated punish-
ments for specific offenses. However, to study corporate crimes, one must first
define the different types of corporations in terms of by their organization and
responsibilities, such as whether they comprise a corporation business, co-oped
business, or individual business.

Corporation Business
A corporation business is defined under corporate law as an organization with
two or more investors, co-investing for profit. Corporate responsibilities of
the investors are limited by the percentage of their investment or the value of
their stock. However, the corporation is solely responsible and liable for all of
its financial transactions and all other monetary dealings. Thus, the monetary
assets of the individual investors and the corporation itself are separated. The
corporation is in charge of its own finances or funds as an independent entity.
The most common types of corporation businesses are companies with limited
responsibilities and limited stock value. Under China’s corporate law, besides
these two types of corporations, there is also the state-invested corporation
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with limited responsibilities and operated by a government agency. There are
no unlimited-responsibility corporations or other types of corporations with
different formats from these.

The Co-op Corporation
A co-op business is an economic organization co-invested, co-operated, co-
owned, and co-controlled by two or more people. These co-investors are solely
responsible for their corporation’s social, financial, and legal liabilities (or so-
called unlimited responsibilities). In 1988, under China’s business law, this type
of corporation was recognized, and in 1999 during the 9th Conference of the
People’s Representatives, China’s Co-Op Business Laws were passed, thereby
formalizing the legality of these corporations.

Individual Business
An individual business (i.e., small business) is privately invested by one person
and is an individually operated company. The private owner is completely in
charge and solely responsible with unlimited responsibilities for all the com-
pany’s social, financial, and legal obligations. In 1988, under China’s business
law, this organizational format was recognized and in 1999 during the 9th Con-
ference of the People’s Representatives, China’s Individual Business Lawswere
passed, thereby recognizing the legality of this type of business.

Corporation Types as Defined by Ownership

Although there are certain commonalities regarding the definitions of corpo-
rations in different nations, the distribution of ownership and how it operates
affects these legal definitions. For example, China has traditionally categorized
a business by type of ownership. While China is developing its economy for a
global market, it nonetheless maintains its communist-socialist origin, and the
majority of the businesses are state-owned. Other types of businesses can also
be distinguished by their ownership:

1. State-owned Business or Corporations: A state-owned1 corporation is op-
erated by the government. However, the categorization of corporations by
state-ownership is only an organizing concept because there are many legal
forms of state-owned organizations, including for-profit and non-profit busi-
nesses.

2. Collectively Owned Business or Corporation: The concept of a collectively
owned business or corporation is that of a socialist organization owned and
operated by the people. The wealth or profit is distributed to each individual
according to their organizational responsibilities and contributions of labor.
The profit gained by the corporation essentially belongs to the people or the
collective unit. These collectively owned businesses are an essential part of
China’s economy.

3. Privately Owned Business or Corporation: A privately owned business is an
enterprise owned and operated by a single citizen and all funds or profits
belong to the individual. A privately owned corporation must have at least
eight or more employees. Currently most of the privately owned businesses
in China are individually owned, co-op, or Ltd. (corporations with limited
responsibilities).

4. Foreign-Invested Corporations: Foreign-invested corporations are enter-
prises that are created and funded by foreign citizens or companies. These
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corporations include solely foreign-invested firms, Chinese and foreign-
invested firms, and Chinese and foreign co-op firms. In legal terms, all
foreign-invested corporations have more independence under China’s law
because at least some, if not all, corporate assets belong to foreign interests.

5. Combination Corporations: A combination corporation involves multiple
forms of economic organization that comprise a single for-profit enterprise.
As Economic Reform efforts are implemented and China’s economy grad-
ually evolves into the larger global marketplace (i.e., it incorporates more
features of a capitalist economy), many corporations are emerging as combi-
nation enterprises. For example, there are state-owned, collectively operated
businesses, privately invested, collectively operated businesses, businesses
co-invested by a single corporate legal representative (or faren) and all com-
pany employees, as well as other combination corporations with limited
responsibilities or limited stockvalues.

China’s Corporate Crimes

Definition

Corporate crime is a new type of crime which is not clearly defined in China’s
legal statutes. In Western countries, corporate crime is often synonymous with
“white-collar” crime, company crime, and “CEO or CFO” crime. In the United
States and United Kingdom, the research literature often refers to “corporate
crime” as a type of organizational crime. Moreover, this type of organizational
crime is defined differently from traditional organized crime, such as the Mafia,
the mob, or other enterprises organized specifically for illegal activities. Cur-
rently, “corporate crime”2 is still not clearly defined under China’s criminal
or civil laws. In fact, even scholars have not agreed upon a clear definition.
Given these circumstances, we decided to define corporate crime to include
crimes committed by a corporation’s legal representative, or faren, defined as
a person who is legally registered to head the corporation, and thus, at least
theoretically, has responsibility for all the legal and financial liabilities of the
corporation, and for crimes committed by those who are directly in charge of
the operation of the organization and who may disregard the welfare of oth-
ers and the law, in a way that has detrimental effects and thus deserves legal
punishment.

UnderChina’s current legal definition, “company crime”3 generally describes
and includes corporate crimes as the forms are similar in nature. Under China’s
Criminal Law Section 30, “When companies, corporations, firms, enterprises,
or other forms of organizations commit harmful social behavior, under the
law it is defined as company crime and therefore the organization must bear
legal responsibilities and criminal liabilities.” Although Criminal Law Section
30 specifies both company and corporate crimes as a type of organizational
crime, it does not negate the legal responsibilities of the specific perpetrators of
the crime, specifically regarding crimes committed by the farens. The reason
the law defines it as an organizational crime is because the structure of an
organization plays a heavy role in the perpetration of a corporate crime; it is not
meant to undermine individual criminal liabilities. Currently, corporate crime
in China is attracting increased attention as a consequential topic for research.
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Trends in Chinese Corporate Crime

China’s corporate crime can be divided into the following categories:

a. Start-Up Structural Corporate Crime: One type of corporate crime is the fake
setup or start-up of a corporation and crimes committed for the purpose of
this goal, and subsequently the illegal channeling of investor funds (similar
to boiler rooms, phony investments, and ponzi schemes) Under the law, there
must be appropriate measures taken or conditions met to set up a corporation,
including enough initial monetary assets. There is also the expectation of
good faith in doing business and in the exchange of goods and services on
credit. Many of these start-up companies buy on credit, promising to pay
after the purchase of certain goods and services, but then disappear, leaving
creditors in ruins. Other start-up companies scam investors by lying about
assets or issuing fake stocks and bonds, in some cases even setting up fake
investment firms to scam unsuspecting victims. Once the victims invest, the
company vanishes.

b. Production-Operational Corporate Crime: Prior to a corporation’s legally
producing goods and services, its operationmust be evaluated and authorized
by the state. Currently, however, many corporations produce and sell unsafe
or contaminated products or provide inadequate services through mislead-
ing or false advertising. For example, corporations have produced and sold
many unsafe medical products, cosmetics, contaminated foods, and unsafe
agricultural products such as pesticides and fertilizers. In addition, some of
these products have been exported, generating negative effects on the repu-
tation of goods produced in China. Equally notable, there are companies that
illegally produce, rent, sell, and export guns, bombs, and other weaponry.
Other companies ignore official designations for retailers who have exclu-
sive rights to sell certain goods (e.g., designated retailers protected by the
state who sell certain goods such as tobacco and gasoline) and participate
in the illegal sales of specialized goods and services. Such violations, when
widespread, can have a crippling effect on China’s controlled economy.

c. Unfair Competition in the Consumer Market: Corporations also commit
crime by pirating well-known brand names in an attempt to gain a competi-
tive edge in the consumer market. Pirating an established competitor’s name
brand, and stealing intellectual property, business secrets, and patents, has
been done to generate profit. New technologies make this easier than ever
before and lead to a diminished reputation of the victim company, as the
pirated product is often of inferior quality. Thus, the victim is in fact victim-
ized in two stages—through piracy and related sales loss, and by damage to
its reputation, resulting in further sales losses. In other instances, corpora-
tions have used illegal and criminal means to denigrate their competitors by
spreading rumors, false reports, and negative advertisements.

d. Fiduciary and Security Fraud: Fiduciary and security systems are increas-
ingly important forces in China’s economy as the country continues its
Economic Reform efforts from a communist and socialist economy to a
more capitalist economy. Because these institutions compose a relatively
new sector in China’s economy, their systems of management are not yet
fully developed. This leaves structural imperfections that create opportuni-
ties for different kinds of white-collar and corporate crimes. For example,
many corporations are set up as fake banking institutions or investment firms
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that bilk both the public as well as private investors by selling phony stocks,
bonds, checks, credit cards, money orders, promissory notes, among other
financial services and instruments. These companies are assisted by legal
institutions that often manipulate the public through false accounting, false
advertising, and other data that provide the media with a fictitious picture of
the company’s financial health. Sometimes, several corporations help each
other to increase the stock values through manipulation of the stock market.
Controlling the sales or purchase of shares misleads the public regarding the
true financial picture of the company. Other corporate crimes include various
institutionalized frauds and insurance frauds involving staged “accidents.”

e. Organized Illegal Smuggling of Goods and Tax Evasion: Since the 1980s,
one of the biggest changes in the smuggling business is that it used to be
a clandestine activity organized by a few individuals. Now, however, cor-
porations increasingly participate in organized, illegal smuggling and the
exportation/importation of illicit goods. The merchandise being smuggled
both in and out of China’s borders involves items that are strictly forbidden
by Chinese law, including weapons, bombs, fake coins, pornography, rare
antiques, precious metals, endangered species, and exotic flora. In addition,
some companies smuggle non-forbidden items to avoid inspection and to
evade taxes and tariffs. A large part of China’s economy depends on in-
come from corporate taxes. In fact, the majority of revenues collected by the
Chinese government comes from corporate taxes or tariffs. Since 1994, after
the establishment of China’s new tax codes and laws, the effects of organized
illegal smuggling and corporate tax evasion have been extremely damaging
to China’s economy and national treasury.

f. Corporate Fraud: The concept of business transactions being done on credit
is still fairly new in China, and corporations have used this condition to their
advantage in committing fraud. There are several general types of corporate
fraud. First, there is contract fraud, which involves documents written in a
way to legally defraud the signer of the document of funds, assets, and/or
properties. This is the most common form of contract fraud. Second, corpo-
rations commit identity theft by using personal information obtained from
their clients. The corporations open new accounts in their clients’ names,
producing financial and legal documents by forging the victim’s signature.
Third, corporations simply “take the money and run” by emptying client
accounts and then disappearing afterwards. Persons fall for these scams be-
cause many of the companies appear very credible and dependable and offer
deals that seem almost too good to be true.

Since the 1980s, there has been a dramatic increase in both the amount and
seriousness of economic crime. In the span of 11 years between 1982 and 1993,
official statistics show that China’s regional superior courts received 618,915
economic crime cases, with an average yearly increase of 17.7%. About 30%
of these were economic crimes. After 1993, as Economic Reform measures
took place in China, corporate crimes in securities fraud, contract fraud, tax
evasion, illegal smuggling, and unsafe consumer products have all increased
exponentially. From 1994 to 1996, regional superior courts in China on average
received more than 12,000 cases of economic crime per year; an increase of
one-third from 1993.
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In 1997,4 there were a total of 8,680 cases of fiduciary/security frauds and
tax evasion. There were also 9,876 cases of fraud involving unsafe consumer
products or illegal smuggling. In 1998, there were 4,834 cases reviewed in all
China’s judiciary courts, four times the caseload of the previous year, of these,
1,468 were securities frauds (twice as much than the previous year), and 1,147
cases were tax frauds. Facing a dramatic rise in white-collar crime cases, the
Chinese government issued an order5 to all regional superior courts to review
each case in an expeditious manner and to severely castigate perpetrators of
these crimes in order to deter such offenses. To combat white-collar crimes,
the government also imposed heavy fines, confiscated all corporate profits, and
repossessed monetary assets and property of the perpetrators as a form of retri-
bution. After these steps were implemented, the government was able to recover
95 billion yuan. In 2001,6 therewere a total of 14,953 cases of “severely destruc-
tive” economic crimes reviewed by the courts which saw 19,972 individuals
criminally convicted and 22.3 billion yuan recovered. In 2003,7there were a
total of 14,775 cases reviewed by courts involving unsafe products, smuggling,
securities and fiduciary fraud against the free market, with 19,197 individuals
criminally convicted and 15 billion yuan recovered. From these numbers,8 we
see that in the last 20 years or so, there has been a dramatic increase in economic
crimes in China, especially in the number of corporate crimes.

Moreover, there has been a dramatic increase in corporate participation in
subfields of economic crime, such as violating corporate regulations; illegally
pirating the intellectual properties of others; producing imitations of patented or
established name brands: producing, distributing, and selling illegal drugs; and
smuggling illicit substances or forbidden goods in and out of the country. These
organized corporate crimes are on the rise at an alarming rate. In fact, crimes
that involve multiple individuals and financial investment have been committed
by corporations and companies in an organized manner and have become one
of the most important social problems in China.

Definition of a Criminal Perpetrator in Corporate Crime

China’s Criminal Law, Section 30, specifically defines a company or a corpo-
ration as a perpetrator of a crime as long as it is an enterprise or organization,
regardless of the type of ownership (state-owned, collectively owned, or pri-
vately owned) or how it is organized (state-invested, collectively invested, or
privately invested). It is defined as a single perpetrator of a crime under this
definition and therefore can be prosecuted under the criminal law and receive
criminal punishment. Moreover, the statute also tacitly implies that those who
receive criminal punishment must also be those who committed the crime. In
China, both the individuals who are directly in charge of the corporation and
the organization itself are charged as perpetrators of a corporate crime.

However, because of the inherent difficulties in pinpointing fault, not all
corporate crimes are prosecuted under current legal and criminal definitions,
and sometimes corporations may thus escape criminal punishment. Very often,
there are organized crimes that are in fact corporate crimes; nonetheless, the
intention of the criminal or how the crime was actually perpetrated will some-
times exclude these cases from being prosecuted as corporate crime. In these
circumstances, only specific individual(s) will be punished and no other action
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is taken against the corporation as a whole. These offenses include the following
categories of crime:

a. A corporation was created with criminal intent: There are individuals who
form a company through illegal means and commit crimes under the com-
pany name or use the corporation as a front to cover criminal activities. To
discourage such activities, on June 18, 1999, China’s Supreme Court ruled
in the document Concerning the Prosecution of Corporate Crime and the
Implementation of Penal Codes, under Section 2, that “individuals who set
up a corporation with criminal intent will not fall under the corporate penal
code. Instead, the perpetrator will be individually punished with a harsher
sentence than that allowed under corporate law.”

b. Illegally using a corporation’s name without consent and with the motive to
commit crime: Under the same document, in Section 3, it defines that “those
who profit by illegally obtaining the name of a (law-abiding) corporation
without consent will be prosecuted as individuals.

c. Illegally setting up and operating a corporation against government regula-
tions or without a legal representative (faren(( ): In the same document, Section
1, it specifies that “Criminal Law, Section 30 stated that companies, corpo-
rations, organizations, and enterprises are defined as legal entities only when
they follow government regulations and there is a legal registered faren or
legal representative for the company.” As a result, any corporation illegally
formed and operated or without a faren is by definition an illegal entity,
and therefore cannot be prosecuted under the corporate penal code because
the legal status of a corporation was never granted by the state. These per-
petrators are individually prosecuted and punished even if crime has been
committed through the corporation.

The Principle and Basis for Punishment of Corporate Crime in China

The Principal of Punishment for Corporate Crimes
In general, corporate crime inChina follows the guidelines of “company crime,”
and the creed for penal punishment has always been “to impose a two-tier
punishment for most crime and rely on single-tier punishment as a secondary
option.” Under Criminal Law, Section 31, it states that “for corporate crime,
the criminal punishment for the corporation is monetary fines and for those
who are in charge of the organization, criminal punishment must be assigned.”
Therefore, the statue specifies that both the individual and the organization will
be penalized criminally under the law, and all other details of the punishment
must follow the principal of the two-tier punishment system. Generally, the cur-
rent punishment model imposes monetary fines on the corporation and criminal
sanctions on those who are either directly in charge or who have knowledge of
the operations of the corporation. The two-tier punishment system attempts to
censure both the perpetrators individually and the organization as a whole.

For example, under Criminal Law, Section 393 regarding corporate bribery,
those who are in charge of the corporation who bribe or provide kickbacks to
government officials during an otherwise legitimate business transaction, the
two-tiered punishment will be applied. That is, the corporation will be fined
and the individual will serve at least five years in prison.

The single-tier punishment model is applied only in circumstances where the
individuals who are in charge of the corporation are prosecuted and penalized
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with a jail term; no further action is taken against the corporation. Under China’s
Criminal Law, Section 162, it states that when corporations fall under extreme
economic hardship and commit economic crimes or fraud in an attempt to
alleviate its financial burden, only thosewho are in charge of the corporationwill
be tried and penalized criminally but no further punishment will be assigned to
the corporation. This is because imposing further monetary fines will only make
the situation worse and will penalize investors. Crimes in these circumstances
will fall under the single-tier punishment model, and the company will be
exonerated from further criminal liability. Section 396 further states that if
individuals in a corporation illegally distribute profit that belongs to the state,
because the corporation did not gain any benefit from this crime, it is excluded
from criminal prosecution and no monetary fines will be imposed. Instead,
the individual perpetrators who benefited from the crime will be criminally
punished.

The Basis of Punishment for Corporate Crime
Because corporate crime involves so many different facets of society and there
can be many complex ties involved, differentiated punishments are necessary,
depending on the specific nature of the offense. The punishment for a spe-
cific corporate crime depends on several legal evaluations. Aside from break-
ing specific criminal laws, a corporate crime also simultaneously breaks eco-
nomic, administrative, and civil laws. Thus, multiple levels of punishment can
be imposed upon perpetrators of corporate crime. Aside from criminal laws,
a corporate crime also violates the following three types of legal codes and
regulations:

1. Economic Laws and Regulations: Economic laws and regulations set legal
boundaries regarding the nature of business activities and transactions al-
lowed by the state. Any behavior outside these perimeters is by definition
illegal, including corporate crime. Thus, the state often applies sanctions
under economic laws for corporate crimes in addition to punishments which
are applied under the criminal laws.

2. Administrative Laws and Regulations: Administrative laws and regulations
also set rules regarding the operation of corporations. In general, there are
two types of administrative regulations:
a. Legal operational procedures and standards set by the judiciary branch of

the state regarding business organizations (The Standards and Legal Pro-
cedures for the Registration of a Faren and Tax Codes for Corporations).

b. Administrative and procedural legal codes that involve corporations such
as accountings laws, patent laws, as well as other regulations. Corporate
crime can also involve the violation of these administrative and procedural
regulations.

3. Civil Laws: Under China’s Civil Law, Section 2, civil laws mostly focus
on the transfer of monetary assets or properties between two parties. Under
these laws, corporate crime is essentially a business transition that goes awry
and in which one party is wronged. Thus, a corporate crime usually violates
both economic and civil laws, and the punishment of the perpetrator will
also include an additional civil liability component.
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Methods of Punishment for Corporate Crime

China’s Criminal Law Section 31, specifies that “for corporate crime, mone-
tary fines are imposed as a punishment against the corporation and all criminal
punishment will be applied to those individuals who are directly in charge of
the corporation or in the operation of the corporation for the crime.” Therefore,
under China’s criminal law, any type of criminal punishment can be applied to
those who were in charge of the company, which includes punishments that may
impose limitations on the person’s life, freedom, monetary assets, or intellectual
or political rights. However, there is only one type of punishment for the orga-
nization or the corporation itself—monetary fines. Most corporate crimes are
economic in nature with the goal of greater profit. Under such circumstances,
the best punishment is the confiscation of all profit illegally earned in addition
to a monetary fine, as it sends the message that “crime does not pay.” English
scholar Bensen states that “it is best to reward greed with monetary fines so
long as it is within the means of the criminal. This form of economic retribution
turns the crime around; the victims are rewarded and perpetrators are punished
as a result of the crime.”9 As for the amount of monetary fines, under China’s
Criminal Law, Section 52, they depend on the specific crime.

There are three types of monetary fines under the criminal law: (1) preset
amounts, (2) multiplied amount, and (3) unlimited amount. A preset fine is an
amount established by the court, depending on the specific circumstances of the
crime (generally theworse the crime, the heavier the fine). Amultiple fine is also
referred to as a ratioed fine, and also depends on the circumstance of the crime,
but the court may set a baseline amount and then impose an extra amount—
multiples of the baseline or an extra percentage of the baseline fees. There are
specific guidelines in the criminal law for the first two kinds of monetary fines.
The last type of fine is an “unlimited amount,” meaning that there is no preset
amount and no specific guidelines exist under the criminal code for this type
of fine. Instead, the court may set any amount, depending on the seriousness
of the crime and the harm it has done. Under China’s criminal law, any type of
these three monetary fines may be imposed upon an individual as a punishment.
However,whenpunishing a corporation for a corporate crime as anorganization,
there is only one type of fine imposed—an undetermined amount. For example,
under Criminal Law, Section 164, it states that, “Companies or corporations
after gaining illegal profit, if the profit is distributed to the company employees
and if it is a fair amount of monetary value, the corporation will be fined.” There
is no mention of how much the corporation should be fined under this statute.
The amount depends on the situation and is unlimited. In some cases, even when
an individual is fined in the multiplied or ratioed amount, the corporation can
still be fined an undetermined amount. Also under Criminal Law, Section 180,
it states “if an individual engages in unfair trade during a business transaction,
the individual must serve 1 to 5 year(s) in jail and the corporation will be
fined more than twice but less than five times the profit gained illegally. If the
circumstances of the crimes are unusually heinous, the individual will serve
more than 5 but less than 10 years in jail and the corporations will be fined
more than twice but less than five times the amount of profit gained illegally
through the crime.” Therefore, nomatterwhat kind of punishment the individual
receives, the corporation will be liable for a variable amount of monetary fine
as set by the court.
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There are five ways of collecting monetary fines in China: (1) One-time
full payment with a specific due date; (2) multiple-payment (e.g., monthly,
yearly) with a specific due date; (3) forced payment; (4) anytime collection;
and (5) reduced or forgiven payment.

1. One-time full payment with a specific due date. This method can be applied
when the fine is not large or regardless of its size if the criminal has no
financial difficulties in paying in full.

2. Multiple-payment with a specific (monthly or yearly) due date. This method
applies when the fine is a large amount, the criminal has difficulties making
a one-time payment in the full amount, and he or she needs to make several
payments (in a specific length of time which is determined by the court).

3. Forced payment or collection. This applies when the criminal has the ability
to pay monetary fines but does not meet the due date. The court will force
the payment by seizing the criminal’s monetary assets, including taking
actions such as freezing bank accounts, revoking professional licenses, and
the foreclosure or auction of monetary assets or properties.

4. Anytime collection. This applies when the criminal originally indicates that
he/she is unable to pay the full amount due to financial difficulties, but the
court subsequently discovers that the individual actually has sufficient mon-
etary assets, in which case the court reserves the right for anytime collection
of the payment.

5. Reduced or forgiven fines. This only applies when the criminal is unable to
pay due to “unavoidable disasters.”10 If such an event occurs the criminal
may apply for a reduced or forgiven payment, and if the circumstances are
verified by the court, it may reduce the amount, or forgive the fine altogether.

UnderChina’s criminal law, the payment ofmonetary fines as a punishment can-
not be delayed, thus probation never applies to monetary fines. Under China’s
Criminal Law Section 72, convicted criminals who receive a sentence less than
3 years have the possibility for probation depending on repentance, coopera-
tion, and good behavior. If the court can be assured that the individual will no
longer be a threat to society, then probation or a delayed sentence may be ap-
plied. However, probation or the delay of punishment cannot be applied in the
realm of dealing with one’s personal freedom; therefore, monetary fines are not
included in this provision. When monetary fines are imposed as a punishment,
it must be a swift process and the criminal is expected to pay immediately.

Non-Criminal Punishment for Corporate Crime

Non-criminal punishment refers to other types of sanctions, excluding crim-
inal processes, and specifically refers to administrative, economic, and civil
sanctions. Non-criminal punishment applies to less serious corporate crimes.
Since only monetary fines can be imposed as a sanction against a corporation.
This makes it harder to prosecute certain corporate crimes. Thus, it is important
that other types of sanctions be incorporated in addition to monetary fines. For
less serious corporate crimes, which do not deserve criminal punishment, such
crimes would be difficult to deter without non-criminal punishment. Therefore,
besides criminal sanctions, other parts of the legal system should be used to
coordinate a set of punishments that fit these crimes.
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Guidelines for Different Types of Non-Criminal Punishment

Under China’s criminal law, non-criminal punishment falls in the category of
“other types of punishment.” There are specific guidelines which are extremely
important for helping to coordinate actions of different parts of the legal system
in creating specific sanctions designed to protect victim’s rights, and re-educate
convicted criminals. There are several different types of non-criminal punish-
ment under China’s criminal law:

1. Court-Appointed and Court-Mandated Economic Compensation: Economic
compensation refers to monetary fines in addition to the perpetrator’s crim-
inal conviction, where the criminal must pay for the “economic loss” of
the victim as a result of the crime. The amount of the “economic loss” is
determined by the court and depends on the specific circumstances and se-
riousness of the crime. Under Criminal Law, Section 36, “when the crime
results in the economic loss to a victim, along with a criminal sentencing,
the criminal must also compensate the victim for his/her economic loss.”

Corporate crime, especially crime that involves damages to the environ-
ment, production and sale of unsafe consumer products, and the making of
unsafe and/or fake drugs, not only brings danger and harm to the society
and the state, but also may cause bodily harm/injuries and economic loss
to specific victims. Therefore, aside from determining the criminal respon-
sibility of offending corporations, the welfare and the suffering of victims
must also be factored into the punishment for these crimes, which includes
both economic compensation and civil liabilities.

When assigning “economic compensation” as a punishment against a
corporation, there must be two preexisting conditions:
a. The economic loss to the victim must be a direct result of the corporate

crime.
b. The corporation already has been convicted of a crime and has been

sentenced.
Moreover, if the corporation has been ordered to pay both monetary fines

and economic compensation to victims, and does not have enough assets for
both financial obligations at once, then the victimmust come first. There is an
established hierarchy of priorities to protect the individual, the community,
and the state.

If the nature of a corporate crime is less serious, charges may not be
pursued by the courts, and therefore criminal liability may be reduced or
“forgiven” altogether. However, even if the effect of the crime is minimal,
as long as there is economic loss to individuals or the society as a result of
the crime, the court may impose the sanction of “financial compensation for
economic loss.” Criminal Law, Sections 36 and 37, both deal with the nature
of sentencing corporate financial compensation for a victim’s economic loss,
and explain the corporations’ civil responsibilities.

2. Public Condemnation, Public Repentance, and Public Apology: All these
forms of punishment apply only to non-serious corporate crimes with rel-
atively minimal effects. The court may publicly condemn, denounce, or
censure the individual perpetrator for the purpose of reeducation. Public
repentance refers to the sanction whereby an individual criminal writes a let-
ter or signs a contract for repentance including a guarantee to never commit
the crime again. Finally, public apology may be ordered where a perpetrator
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acknowledges the harm done to the victim in court, apologizing for the crime
committed and for the suffering and inconvenience it caused.

These three forms of punishment (public condemnation, public repen-
tance, and public apology) apply only to non-serious offenses. The court’s
goal is to reeducate the criminal and placate victims in order to promote
social justice.

3. Recommendation of Departmental and Administrative Punishment or De-
motion: For corporations that escape a criminal indictment and punishment,
to better deter, educate, and forewarn these corporations for their criminal
behavior, the court may recommend administrative punishment or demo-
tion depending on the circumstances of the crime. This includes but is not
limited to firing or demoting the officials in charge of corporations, reform-
ing the administrative system of the corporation, selecting new leaders and
staff, changing internal structural rules and regulations of the corporation,
and improving the equipment and environment to reduce needs and/or mo-
tives for committing crime. These sanctions may be particularly effective in
promoting compliance in state-run corporations.

Administrative Punishment

Administrative punishment applies when a citizen, faren, or an organization
breaks administrative rules or regulations. When such an incident occurs, ad-
ministrative punishment methods must follow the guidelines under the crimi-
nal codes. These forms of punishment are aimed at maintaining law and order
socially and economically. For corporate crimes that commit violations of ad-
ministrative regulations such as tax fraud, evasion of taxes or tariffs, practic-
ing unfair competition in the free market, producing fake or unsafe consumer
products, administrative punishment methods are most likely to be used. The
following methods are the most common administrative punishments:

1. Warning: A warning is also referred to as reputation-affecting punishment
and it is used to deter a corporation that committed non-serious offenses.
The primary goal of the warning is public denunciation and degradation,
which will in turn affect the reputation, brand name, or product(s) of the
corporation. A warning is warranted generally if the corporate crime is rela-
tively insignificant. If a corporation receives a warning, there would also be
registration of the offense along with the dates and frequencies of the warn-
ings received. The corporation is required to register their current system of
operation and reform it quickly. Every time a corporation receives a warning
it is counted in the registry. If a subsequent warning is received, there could
be more serious punishment for the corporation.

Generally, a warning is used for the first offense and before harsher forms
of criminal punishment are imposed. The goal of this punishment is to warn
the individual perpetrator or the organization to be “mentally alert”; if the
criminal behavior does not end, there will be a more serious punishment
that will affect the freedom and financial assets of the perpetrator or the
organization.

Warning as a formal criminal punishment must be behavioral, and it must
also be stated in a formal letter from the legal institution giving the repri-
mand. An oral warning cannot be considered an administrative punishment.
However, the effectiveness of an administrative warning depends on the size
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of the corporation and its preexisting reputation, among other factors. As
American scholar James Coleman explained, “any punishment that affects
one’s reputation is insignificant to anyone who had none to begin with.”11

On the other hand, it can be a severe punishment for a corporation with
established brand names and a good reputation.

2. Confiscation of Illegal Gains and Illegal Goods: The confiscation of illegal
gains refers to when a legal institution seizes all profits, including monetary
assets and other illegal gains. The confiscation of illegal goods may entail
such as items as pirated materials, pornography, unsafe food products, or
any paraphernalia for illegal activities such tools for the production of guns
and weapons and automobiles for the illegal transportation and smuggling
of these goods.

3. Administrative Monetary Fines: Monetary fines are imposed by an admin-
istrative institution with a specific due date. The monetary fines must come
out existing corporate assets or through legal sources. There is a baseline
and a limit for the amount of the fine that is set by specific guidelines under
the statute. However, a judge can decide whether to increase or decrease the
“baseline” amount of the fine depending on the seriousness or the circum-
stances of the crime. Fiduciary and Securities Law, Section 199, explains
that “if the investment company mishandles securities or stocks and illegally
sells, buys, or exchanges securities, a formal reprimand should be issued to
correct the behavior, and all illegal profit or gains should be confiscated and
a fine should be imposed in the amount of at least twice the illegal profit but
less than five times the same amount.”

4. Forced Stopped Production: Forced stopped production refers to the shut-
down of a corporation by the state for breaking laws and regulations. A
temporary shutdown or forced stopped production is meant to make the cor-
poration reform its administrative style and fulfill its legal responsibilities
within a set time period. The company may resume the operation when these
changes and obligations are met, and there is no need to reapply for a license
or permit. A shutdown or forced stopped production is used mostly for two
specific types of crime: (1) the production and sale of unsafe products; (2) the
production or sale of products that threaten public safety (people’s health)
and the environment. Forced stopped production is a serious administrative
punishment because many corporations rely on the production and sales
of goods and services for their survival. The stopped production and halt
of sales eliminate the means of current illegal activities and the venue for
breaking laws and regulations. The judiciary must decide when to impose a
shutdown and whether it should be a partial or complete.

5. Temporary Cancellation of Licenses and Revocation of Permits for Opera-
tion: A temporary revocation or cancellation of a specific license or permit
for the operation of a business and the sales of certain goods may also be
employed as an administrative punishment. The corporation must change its
behavior and only after a certain period of time the hold or revocation may
be cancelled and the license or permit restored.

Other Types of Non-Criminal Punishment

In China, aside from standard criminal and administrative sanctions, there are
other punishments that are non-criminal and non-administrative. Thesemethods
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of punishment can either be determined by the state judiciary or by the admin-
istrative committee of the corporation.

1. Barred or Forbidden Participation: Individual perpetrators of a corporate
offense sometimes use their professional network to commit crime. In these
cases individuals may be barred from their profession. Such a penalty not
only punishes the individual, but the lack of access to the profession also
potentially denies possibilities for future lawbreaking. China’s Corporate
Law, Section 219, states that “for those individuals who are in charge of
the estimation or evaluation of monetary assets as public notaries, if these
individuals provide false documentation for illegal profit, all illegal gains
will be confiscated; the individual will be fined at least more than twice but
less than five times the amount of the illegal profit, and the service institution
will be shut down along with the permanent revocation of the individual’s
license.”

2. Dissolving andDisbanding theCorporation: China’s Corporate Law, Section
192, states, “any corporation that was shut down under administrative law as
a result of a corporate crime may also be dissolved or disbanded as a business
enterprise or organization.” The courts order the dissolution of a business
when very serious crimes are committed. A company may be dissolved due
to extreme financial difficulties or monetary loss, and if the company is no
longer able to survive under these circumstances, the investors may apply to
dissolve the company. After evaluation, the court may grant a disbandment
status to the company. However, this is very different than a court-ordered
and forced disbandment as a criminal punishment. A court-ordered disband-
ment is warranted when a crime has been committed after the establishment
of the corporation and during its production or operation. These crimes
include, but are not limited to: covering up or falsifying information on
the business registry of administrative institutions, falsifying and changing
the accounting books, and participating in illegal sales of good and
services.

3. Public Rendering of a Court Verdict: For corporations that escape indictment
on criminal charges, the court may render a verdict publicly through the
news media. In general, when the court renders a verdict, it is a closed case
and the verdict is only sent to the defendant and those who are involved
in the case. Therefore, for corporations that avoided a criminal indictment
(and therefore a criminal sentence), public rendering of a court verdict is a
public shaming mechanism that openly sets forth the facts of the crime and
serves as a form of severe public condemnation. It is also functions to make
the public feel that social justice has been restored. Large corporations are
powerful establishments with enormous financial backing. Thus, when a
corporation escapes criminal indictment or punishment, the public rendering
of a verdict and public condemnation placate the popular demand for justice.
In addition, such non-criminal punishment negatively affects the reputation
of the corporation, which in turn will affect its economic activities.

Conclusion

This analysis explored China’s methods of punishment against corporate crime,
including criminal punishment and non-criminal punishment. The remaining
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and largely unexplored issue is how these potential sanctions are actually ap-
plied, and when they are, whether they are having the effects intended by state
legislation. Conversely, if they are not being applied, research needs to exam-
ine why this is the case. Given the range of sanctions available in China for
sanctioning white-collar and corporate crime, much more research is required
regarding the willingness of authorities to bring such cases in the first place,
and what cultural, political, legal, and resource obstacles remain in effectively
preventing the growth of such offenses.

If the judiciary follows guidelines and implements punishment accordingly,
they will play a major role in the prevention and deterrence of corporate crime.
The principle behind the implementation of sanctions has always been to use
both criminal and non-criminal punishment simultaneously with a main focus
on the implementation of criminal punishment. The specific circumstances of
each situation must be evaluated, and then one form or a combination of punish-
ment methods carefully chosen as the most effective way to combat corporate
crime.

Moreover, when punishing corporate crimes, there should be a limit on the
severity of the criminal punishment—one should use the lightest or the most
minimal criminal sentence to achieve maximum social justice for the public.
Severe punishment should be imposed on the individual perpetrators of seri-
ous crimes. When the crime is relatively minor criminal punishment should
be avoided, and instead non-criminal punishment methods should be imposed.
Harsh criminal punishment cannot be viewed as a panacea for all offenses. In
cases where criminal punishment is not used, perpetrators should be “reedu-
cated” to become law-abiding citizens .

All the punishment methods can be seen as serving important roles in the
prevention and deterrence of corporate crime inChina. Thesemethods can com-
plement each other. China must also remain highly cognizant of international
trends regarding corporate crime. As an emerging world power and major econ-
omy, the China must look to its government to study and evaluate research on
the topic and exchange enforcement and legal experiences with other countries.
It may then be better able to implement policies and punishment regimes that fit
with China’s unique social conditions effectively to control corporate offenses
and to deter future illegalities.

Endnotes

* Translated by Helena Rene, American University.
1. State corporations refers to corporate enterprises that are both owned and operated

by the state.
2. Chen Zhong Cheng (1992) Legal Tales. China: Chinese-Foreign Language Trans-

lation Press. p. 201.
3. In China, by law, a company is an economic organization with a certain amount of

funds that functions under specific legal liabilities.
4. From China’s Supreme Court Report as used in the 8th People’s Representative’s

Conference, 2nd meeting in 1995.
5. From China’s Supreme Court Report as used in the 9th People’s Representative’s

Conference, 2nd meeting, in 1999
6. From China’s Supreme Court Report as used in the 9th People’s Representative’s

Conference, 2nd meeting in 1999.



Chapter 4 The Punishment of Corporate Crime in China 679

7. From China’s Supreme Court Report as used in the 9th People’s Representative’s
Conference, 5th meeting in 2002.

8. From China’s Supreme Court Report as used in the 10th People’s Representative’s
Conference, 2nd meeting in 2004.

9. Bensen (1996) The Foundations of Law–Theory of Criminal Law. China: China’s
People’s University of Public Security Press. p. 78.

10. “Unavoidable disasters” are defined in the document The Supreme Court on the
Provisions of Civil Properties as monetary loss due to natural disasters, disabilities,
the loss of bodily use due to serious injuries or illness, or if relatives of the criminal
need large amount of money for the treatment of an illness.

11. James Coleman (1990) Foundations of Social Theory. Cambridge: Belknap Press.
p. 315.
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