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This book is dedicated to all those men and women who risk their lives in lifeboat
and air-sea rescue bids to save fishers in peril.
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CHAPTER 1: THEORISING ABOUT PARTICIPATORY FISHERIES
GOVERNANCE

TIM S GRAY
School of Geography, Politics and Sociology, Newcastle University, Newcastle upon
Tyne, NE1 7RU, UK

Abstract

This edited book is about participation in fisheries governance, which is an issue that
has become fashionable during the last decade, partly because of dissatisfaction with the
performance of fisheries management systems across the world; partly because of the
increasing interest in the notion of ‘governance’ as a substitute for ‘government’ in a
variety of policy sectors; and partly because of the growing popularity of the concept of
stakeholder participation in all areas of decision-making. The purpose of this
introductory chapter is to establish a theoretical framework within which the
participatory mode of governance may be best understood. First, I explore the
conceptual issues raised by the notion of governance. Second, I analyse and discuss the
three main ways in which the notion of governance has been applied to fisheries
management — the hierarchical mode; the market mode; and the participatory mode -
focusing especially on the four sub-types of the participatory mode: industry self-
governance; co-management; community partnership; and environmental stewardship.
Third, I discuss the wider implications of the three different modes. Finally, I provide a
synopsis of the chapters in the book, showing how they all focus in one way or another
on the central imperative of contemporary fisheries governance — how to make greater
use of participation in order to improve the quality of decision-making.

1.1 Introduction

It is a commonplace that many of the world’s commercial fisheries are in a state of
crisis. As Blyth et al (2003:409) point out, in 2000, the Food and Agriculture
Organisation (FAO) reports that 72-75 per cent of the world’s major fish stocks are
either “over-exploited, fully exploited, rebuilding or depleted”. A recent report by the
highly respected UK Royal Commission on Environmental Pollution (RCEP 2004:
paras 1.7-1.8) refers to a “Crisis in the marine environment”, claiming that the seas “are
being depleted of fish and other living creatures at an alarming and unsustainable rate.”
Much of the blame for this crisis is levelled at the way in which fisheries are managed
(RCEP 2004:para 5.109; van Vliet and Dubbink 1999:13; Jentoft et al (1999:239).
Symes and Phillipson (1999:59) are in no doubt where the blame lies — with the ‘top-
down’ or hierarchical mode that characterises ‘conventional’ management systems, but
Holden (1994) argues for a reinforcement of the hierarchical mode. Other critics claim
that only a suitably managed market system can deliver a sustainable fishing industry.
However, a strong body of opinion favours a much more participatory mode of
governance, linked to environmental imperatives to curb chronic over-fishing.

In this chapter, I examine the theoretical foundations and practical implications of the
three main modes of fisheries governance — the still dominant hierarchical mode, and its
two main rival modes, the market mode and the participatory mode, dividing the latter
into its four main types: industry self-governance; co-management; community
partnership; and environmental stewardship. My argument is that, although in the real
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world we will find a mixture of all three modes of governance in which the hierarchical
mode plays a leading part, there is increasing emphasis on the participatory mode of
fisheries governance. In the last section of the chapter, I introduce the subsequent
chapters in the book, showing where they fit into this schema or taxonomy of modes of
fisheries governance, and pointing out their contribution to our understanding of the
participatory mode. But first, I analyse the concept of ‘governance’.

1.2 The meaning of the term ‘governance’

The term ‘governance’ is ambiguous, spawning a variety of meanings (Pierre and Peters
2000:7). Political scientists such as Rhodes (1996:652) have associated it with the
minimal state, the hollowing out of the state, public-private partnerships, corporatism,
new public management, and policy networks. Often ‘governance’ is contrasted with
‘government’: during the 1990s, it became fashionable to denote a shift from the hard-
nosed concept of government, with its connotations of a legally-based, centralised,
sovereign state authority, formally elected, and possessing constitutional powers
(including the right to exercise coercive force), ruling over a specific territory by means
of an exclusive elite; to the soft-nosed concept of governance, with its connotations of a
more informally-based, decentralised, shared, collective and inclusive decision-making
structure, with multiple levels of engagement. According to Rhodes (1996:652-653),
governance is less about making and enforcing authoritative decisions, than about
extending decision-making outwards to embrace a wider public, thereby creating a
culture of mutual respect between governors and governed. If government is founded on
consent, governance is founded on consensus. Pierre and Peters argue that there has
been a “gradual shift from ‘government’ towards governance” (2000:25), and that the
“governing state has been replaced by an enabling state that governs to a large extent by
co-ordinating and facilitating other powerful actors in society” (2000:12). However, in
my view, ‘governance’ has not so much replaced government, as supplemented it, by
adding more consensual processes for accomplishing its ends (Rosenau 1992:4).

Another governance issue is about the distinction between governance as a structure of
decision-making, and governance as a set of principles. So far, I have been assuming
that governance simply refers to structures (such as hierarchical, market or participant
structures), but the literature also alludes to principles of governance, such as
transparency, the rule of law, and equity. The European Commission, in its definition of
governance, refers to principled elements, as we can see from the so-called “Roadmap”
of the 2002 Common Fisheries Policy (CFP) Reform process (EC 2002:23 footnote 14):
“Governance means rules, processes and behaviour that affect the way in which powers
are exercised, particularly as regards openness, participation, accountability,
effectiveness and coherence.” Some of these governance principles are, of course,
directly connected to structures — such as the principle of participation. But others, such
as the principle of the rule of law, are largely independent of structures. In what follows,
I will include both structures and principles in my analysis of modes of fisheries
governance.
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1.3 Three modes of fisheries governance

Different writers suggest different typologies for modes of governance (Pierre and
Peters 2000:14; Kooiman 1999a and 2003). But the most persuasive typology is that of
van Vliet and Dubbink (1999:14), who suggest the following three modes: hierarchical
governance; market governance; and participatory governance, and it is this typology
that I have adopted.

1.3.1 HIERARCHICAL GOVERNANCE

Hierarchical governance is the °‘state-centric’ or ‘directive’ mode of fisheries
governance, featuring a principal role for the state (van Vliet and Dubbink 1999:22).
This is currently the most common mode of fisheries governance, though its dominance
is now being challenged by both the other modes. Features of the hierarchical style of
governance include its top-down structure, and its emphasis on legality, political
legitimacy, centralisation, bureaucracy, interventionism, command-and-control,
scientific elitism and exclusivity, and sense of public responsibility. Part of the rationale
of the hierarchical mode is that fisheries are a public resource — an important element of
the national heritage — and therefore, like other public resources such as air space, are a
prime responsibility of the state. Fisheries cannot be either privatised or communalised,
because that would signify that fish can be exclusively owned by either individuals or
groups, whereas they are the property of the whole nation.

The ideological underpinning of hierarchical governance is captured in John Dryzek’s
account of the environmental discourse which he calls “administrative rationalism”, or
“leave it to the experts”, which places emphasis upon problem solving by a public-
spirited elite of bureaucrats and scientists (Dryzek 1997: chapter 4; Frid, this volume).
Decision-making is administration rather than politics, and the decision makers are the
expert few, not the mass public. The psychological underpinning of hierarchical
governance is Hobbesian — that human nature is self-centred and egoistical, and that the
only way to avoid “the tragedy of the commons” (Hardin 1968) is to institute strict
measures of control, backed up by force. Typically, this requires fish quotas, days-at-
sea, decommissioning, satellite surveillance, and inspectors on boats and in ports to
check that catches and landings do not break the rules. In other words, the stick rather
than the carrot is necessary to discipline fishers’ behaviour that puts fish stocks at risk.

An example of the hierarchical mode of fisheries governance is the UK system (Symes
and Phillipson 1999:70-71), where the most important decisions are made by a central
government department — the Department for Environment, Food and Rural Affairs
(DEFRA). Further up the chain of command is another example of hierarchical
governance — the European Union’s (EU) CFP (Symes (1999a:5; Kooiman
1999b:160,166; Hawkins, this volume). It is true, Kooiman concedes, that national
governments in the European Fisheries Council can, and often have, resisted the cuts in
quotas (total allowable catches or TACs) proposed by the European Commission, but he
argues that national governments do not have much influence over policy decisions. The
fishing industry has even less influence. Even the much vaunted 2002 CFP reform
process, with all its emphasis on consultation and transparency, was perceived by the
industry to have been conducted in a very hierarchical fashion, as an editorial in Fishing
News (27/9/02:2) makes clear:

One of the most striking aspects of the CFP reform package that is currently
being drawn up is just how little input the fishing industry has into the detailed
proposals. These are being worked out almost entirely behind the scenes by
member state and Commission officials.
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Moreover, in Article 11 of the proposed new Constitution for the EU (EC 2004),
fisheries policy, under the “conservation of marine biological resources”, has been made
one of four areas (the other three areas being ‘“customs union, commercial policy,
monetary policy”) where the EU will have “exclusive competences” (Fishing News
14/2/03:2), thus ruling out the possibility of devolving management powers to the newly
launched Regional Advisory Councils (RACs) (Fishing News 1/10/04:5).

By contrast to most commentators and the fishing industry, who are all highly critical of
the hierarchical mode of governance, one of the most forceful advocates of hierarchical
governance is the late Mike Holden, a senior official in the European Commission’s
Fisheries Directorate during the 1980s. Holden (1994:245ff) argues that the reason for
the failure of the conservation objectives of the CFP is not because the CFP is too
hierarchical, but because it is insufficiently hierarchical.

There are three main criticisms of hierarchical governance (van Vliet and Dubbink
1999:22). First, the state does not have a monopoly of knowledge about fisheries: other
stakeholders have important contributions to make to our understanding of the marine
ecosystem, the sheer complexity of which makes it impossible for a single body to grasp
(Kooiman et al 1999:261). Second, the state does not have a monopoly of judgement
about the right measures to introduce to deal with fisheries problems. Again, other
stakeholders have much valuable advice to give on the utility of alternative measures.
Third, the state does not have a monopoly of power to enforce its measures. It is almost
impossible to prevent individuals and groups from undermining government policies, if
these policies are unpopular. In a remarkably frank statement, a recent report from the
British Prime Minister’s Strategy Unit (PMSU 2004: para 3.5.7) sums up these
criticisms of the top-down structure of the CFP as follows:

Simple command-and-control policies will not work in complex, multi-
jurisdictional, mixed fisheries. Currently, the quota control system implicitly
assumes that stocks can be measured reasonably accurately and that the capacity
exists to develop appropriate management measures and plans for all EU stocks
centrally in the Commission. It assumes that the Fisheries Council can and will
take the necessary detailed decisions to manage stocks. Furthermore, it is
assumed that Member States can enforce the rules and that fishermen will obey
them. This set of assumptions is for the large part flawed and does not reflect the
reality of fisheries management in the EU.

Nevertheless, despite these weaknesses of the hierarchical mode, many writers insist
that the state cannot be absent from fisheries governance (Kooiman 1999b:167; Pierre
and Peters 2000:18,68). On this view, there will always be a need for at least some
element of hierarchy, no matter what the prevailing mode of fisheries governance.
According to Symes (1999b:32), the state supplies several vital functions which every
fisheries management system requires, including “democratic accountability”,
“exclusive legal status in negotiations with third countries”, and “legislative and
revenue raising powers”, and, we may add, coercive power to enforce the rules. This
means, says Symes (1999a:32-33), at least as far as EU fisheries are concerned, that
there is no prospect of a ‘hollowing out’ of the state. However, events have to some
extent overtaken this prediction, and the 2002 CFP reform has addressed at least some
of the above criticisms, as we shall see.
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1.3.2 MARKET GOVERNANCE

Turning now to the second of the three modes of fisheries governance — market
governance — notwithstanding Symes’ assertion, we will find that part of the impetus
towards it has come from the hollowing out trend in other policy areas. Markets
empower ordinary people as consumers (Pierre and Peters 2000:19), and incentivise
entrepreneurs as producers. Market governance is based on the natural forces of supply
and demand, untrammelled by government interference, though supported by the legal
security of private property rights. Dryzek (1997: chapter 6) characterises this mode as
“economic rationalism”, or “leave it to the market”.

Market governance follows the classical economic theory of Adam Smith, in that it
assumes that the pursuit of individual economic self-interest, within the legal
framework of the protection of rights of life, liberty and property, will lead to the
optimal benefit for everyone, by the so-called ‘invisible hand mechanism’. On this neo-
liberal theory, failure to achieve optimality is usually because of interference with the
market mechanism by governments for ideological reasons. As Hayek (1944) argues,
the workings of economic and social enterprises are so complicated that no-one can
possible know how to run them, and so they should be left largely to run themselves.
Further theoretical underpinnings of market governance include the methodological
assumption that all social activity in the end boils down to individual decision-making
(methodological individualism); the ethical assumption that each person knows best
what is in his or her own interest (utilitarianism or philosophical radicalism); and the
psychological assumption that people are rational in the choices that they make (rational
choice theory).

Applying this theory to fisheries, instead of trying to replace the free market forces of
supply and demand (as the hierarchical CFP does by adjusting fish price levels;
imposing the principle of relative stability; designating special boxes, such as the Irish
and Shetland Boxes; and creating the Hague Preferences), governments should adjust
market carrots and sticks to reward self-interested behaviour that protects public
resources, and punish self-interested behaviour that damages them, and then leave the
forces of supply and demand to get on with it (van Vliet and Dubbink 1999:19-20).

Of the EU Member States, Spain is the most vociferous advocate of a shift towards the
market mode of governance in the way in which the CFP is managed. For instance, Jose
Fuertes (Director-General of the Vigo Fishing Vessel Owners’ Cooperative) argued at
the Public Hearing in Brussels in June 2001 on the CFP Reform Green Paper, that the
fishing industry should be treated by the EU like other industries, in compliance with
World Trade Organisation (WTO) principles, with guaranteed freedom of fisheries
activity, non-discrimination between fishers of different nationalities, equal access to all
markets, complete transferability of fishing rights, free competition, and anti-monopoly
regulations (Wood and Ritchie 2001:2-3). The recent report from the British PMSU
(2004: para 9.1) argues for a move away from the command-and-control model to a
“central role for market-driven incentives and mechanisms whereby information can be
used to influence decision-making by individual businesses.”

In answer to critics such as Hardin (1968), who claim that the free market produces the
tragedy of the commons, whereby the remorseless pursuit of self-interest leads to the
destruction of common user resources, free marketeers say that the solution is not to
abandon the market, but to structure it in such a way as to incentivise producers to take
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good care of scarce resources. “For the market to work, privatisation is essential”
(Jentoft and McCay 2003:295). In the case of fisheries, this means introducing a system
of individual transferable quotas (ITQs) (van Vliet and Dubbink (1999:15). There is an
Aristotelian assumption here that people are much more likely to look after a resource
that they themselves own, than a resource that is common to all (Sissenwine and Mace
2001:13). Cooperation between fishers is secured out of mutual self-interest, rather than
because of either state coercion (hierarchical governance) or collective commitment to
the general good (participatory governance).

Several writers claim that there has been a move from hierarchical governance to
market governance in fisheries during the last 20 years, following the neo-liberal trend
towards deregulation and privatisation (Kooiman (1999b:142). One reason for market
governance’s popularity during the 1980s and 1990s, according to Jentoft and McCay
(2003:296), is that economists were held in much higher esteem by fisheries managers
than were social scientists, who advocated the participatory mode. ITQs are now in
operation in Iceland, New Zealand, and parts of Australia, Canada (Murray et al, this
volume), Chile, Namibia, the USA, and Europe (in Denmark and the Netherlands)
(Sissenwine and Mace 2001:13). However, in the EU as a whole, despite the trend
towards deregulation in other policy areas, in fisheries, the trend has been in the
opposite direction — towards greater regulation.

In critically appraising the market mode of fisheries governance, the first point to make
is that it rests upon an over-simplified view of human motivation - “a one-dimensional
homo economicus”. (Kooiman 1999b:143). But fishing is more than a pecuniary
activity; at least for some fishers it is a way of life, a form of self-expression, self-
identification, and self-determination. Also, the market mode’s extreme individualism
ignores social and cultural influences on fishers’ behaviour, such as concern for the
marine environment (Jentoft and McCay 2003:297). Moreover, the market mode of
governance does not entail the elimination of state involvement in fisheries
management. Far from it: market governance depends on the state for several functions,
including the tasks of establishing the terms of the market (for example, deciding the
overall quotas, for shares of which fishers will compete); of monitoring the functioning
of the market to ensure that fair competition is maintained; of ensuring that public
goods such as adequate fish stock levels and the health of the marine ecosystem are not
damaged; and of guaranteeing that private property rights are not violated. The fact is,
that the market mode of fisheries governance is a highly regulated market — it does not
entail letting everything rip.

Furthermore, where the market mode has been introduced, there are mixed messages
about its success. For example, its advocates are highly positive about its beneficial
effects on the fisheries in New Zealand (Clark et al 1998) and Iceland (Arnason 1996),
pointing out that where ITQs are introduced, there is a marked reduction in overcapacity
(Jentoft and McCay 2003:296) . But critics point out that a market system of ITQs was
abandoned in the Faeroes, and replaced by a days-at-sea scheme (hierarchical
governance), and that it is causing severe social problems in both New Zealand (Fishing
News 7/11/03:6) and Iceland (Fishing News 20/8/04:6).

Another criticism is that market governance has a damagingly differential impact upon
fishers (van Ginkel, this volume). As Jim Portus (Chief Executive of the English South
Western Fish Producers’ Organisation (SWFPO)) put it, “we do not need...monstrous
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market forces experiments with quotas which will benefit the few and impoverish the
many” (quoted in Wood and Ritchie 2001:21). For instance, an ITQ system rewards
those who are already in a market, but penalises those who are trying to get in (van
Ginkel 1999:55-56). Moreover, market governance favours the offshore sector, which is
highly capitalised, at the expense of the inshore sector, which is more artisanal. As a
result, it has an adverse effect on local fishing communities, which rely heavily upon the
inshore sector. Steps have to be taken by the state to protect these often remote local
communities from being wiped out by globalising forces, because they may have little
alternative employment prospects (Collet 1999:124).

Finally, it is important to note that market governance in itself will not necessarily
maintain the level of fish stocks, still less look after the health of the marine ecosystem
(Wilson, this volume). Indeed, market logic might dictate to capitalists a strategy of
exploitation of stocks to the point of economic extinction, to gain a short term high
return which can be “reinvested elsewhere” (Collet 1999:123). However, this criticism
may be partly met from within the market mode of governance — for example, by an
eco-labelling system, whereby consumers can choose to buy fish products solely from
sources that are independently certified as sustainable (Jentoft and McCay 2003:296-7).
Such a system is already in place, in the shape of the Marine Stewardship Council
(MSC) (Long 1999), though after eight years of existence, the MSC has only managed
to certify a fraction of the world’s fisheries (Fishing News 27/2/04:7) and, with its
limited funding, it is doubtful whether its scheme will ever have much impact on
consumer choices.

Notwithstanding these criticisms, the market mode of governance has one significant
value — it serves as an important corrective to the hierarchical mode in that it
demonstrates that regulators should not try to ‘buck the market’, because rules that
prevent fishers from making a living will be ignored. In other words, fishing regulations
must be economically literate.

1.3.3 PARTICIPATORY GOVERNANCE

We now come to the third and last mode of fisheries governance — the participatory
mode — on which this book is focused. The participatory mode is more variegated than
are the two previous modes, in that it contains four distinct sub-types: industry self-
regulation; co-management; community partnership; and environmental stewardship.
Before examining these four sub-types in detail, however, there are some generic
features of the participatory mode to be explained. First, its concept of the person is
very different from those held by the other two modes. By contrast to the hierarchical
concept of the master/subject relationship between regulators and regulated, and the
market concept of producers and consumers, the participatory concept is that of citizens
and stakeholders. Also, the participatory mode operates at the meso (civil society) level,
that is, mid-way between the macro (state) level of the hierarchical mode, and the micro
(individual) level of the market mode (van Vliet and Dubbink (1999:22). The four types
of participatory governance are made up of four different cohorts or segments of civil
society: industry; industry plus regulators; local communities; and environmentalists.
Moreover, whereas for hierarchical governance, legitimacy lies in the formal system of
parliamentary elections (van Vliet and Dubbink 1999:26), the essence of legitimacy in
the participatory mode lies in the involvement of stakeholders in decision-making (see
Hatchard, this volume), though the nature and extent of that involvement will vary from
one type of participatory mode to another (Dryzek 1997:86). Furthermore, the
characteristic style of the participatory mode is one of consensus-seeking negotiation,
rather than either the hierarchical style of command, or the market style of exchange.
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By contrast to the administrative rationalism of hierarchical governance (leave it to the
experts), and the economic rationalism of market governance (leave it to the forces of
supply and demand), participatory governance is depicted by Dryzek (1997:chapter 5)
in terms of “democratic pragmatism” (“leave it to the people”) (cf Kooiman
1999b:142). As Dryzek (1997:92) explains, this means putting politics back into
governance in place of administration, which is characteristic of hierarchical
governance, and economics, which is characteristic of market governance. Although
both market governance and participatory governance employ against hierarchical
governance the argument that fisheries, ecosystems and regulations are too complex for
government to manage alone, they draw different conclusions. Market governance
argues that only the market can provide solutions, whereas participatory governance
argues that only the collective knowledge of all affected parties can deliver answers
(van Vliet and Dubbink 1999:15). Two heads are better than one; collective wisdom
outweighs individual wisdom.

Turning now to the roots of the participatory mode of fisheries governance, one root is
post-materialism, a theory which Ronald Inglehart (1990) developed to account for the
fact that in post-war Western countries, many citizens have reached the point where
they are less concerned with the accumulation of material goods, and more concerned
with their quality of life — that is, post-material values. These post-material values
include environmental goods and greater self-determination, which in turn entail a
demand for more public participation in political decisions. This leads us to another,
closely related root, which is the appearance of new social movements (NSMs). NSMs,
unlike old social movements such as trade unions, which demanded redistributive
economic and social policies, have arisen to push for causes such as environmental
protection, feminism, and community values. NSMs have spawned an explosion of non-
governmental organisations (NGOs) demanding inclusion in decision-making forums.

A further root is loss of faith in experts. People are less inclined nowadays to defer to
claims to superior knowledge held by bureaucrats and government scientists, and the
value of experiential knowledge is becoming increasingly recognised. Also, there is
increasing recognition that many features of decision-making in fisheries governance
are value-laden, not value-free, and that the value judgements of the public should
prevail over the value judgements of the experts (Sissenwine and Mace 2001:13).
Another root is the spirit of devolution, particularly in the UK, where in recent years we
have seen the creation of the Scottish Parliament, the Welsh Assembly, and moves
towards regional assemblies in England. This is a response to the need to devolve
decision-making to its lowest possible levels, which is formally endorsed by the EU’s
principle of subsidiarity.

Communicative rationality is a further root. This is a concept derived by Jurgen
Habermas (1984) to denote the contemporary aspiration of civil society to engage in
dialogue on the important political issues of the day in order to reach more reasoned
decisions (Wilson, this volume). It differs from the administrative rationality of
hierarchical governance, because it opens up the lines of dialogue to all citizens, not just
the experts, and it differs from the economic rationality of market governance, in that it
strives to reach universalistic, not individualistic, conclusions (Kooiman 1999b:164).
For Habermas (1984:19), dialogue is a collective search for truth. Van der Schans
(1999:115) makes the important point that this does not necessarily rule out all
hierarchical regulations or economic drivers, but it does mean that they must pass the
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dialogic test of good reasons. And this test entails a process of interactive
communication (Kooiman et al 1999:262; Hatchard, this volume).

The final root of the participatory mode is the failure of the other two fisheries
governance modes (Hanna 2003:311). Crises in the fisheries drive managers to seek the
help of stakeholders (Hall-Arber; Dunn, both this volume). Sen and Nielsen (1996:416)
point out that in nearly all of the 22 cases of co-management that they studied, the
rationale for setting up the co-management regimes was because the fishery was near, or
at, the stage of over-exploitation.

There are several generic criticisms of the participatory mode of fisheries governance,
which I will consider at more length in the final chapter. They can be summarised here
as follows: right wing critics argue that participation is unnecessary, because experts
have all the knowledge that they need; damaging, because it inhibits flexibility and
slows down rapid responses to emergency; costly, because it absorbs considerable time
and energy to organise; and subversive of representative democracy. Left wing critics
argue that participation is a charade, cynically used by regulators to mask their
domination, and to co-opt, and therefore neutralise, stakeholders.

Let us now turn to the four different types of the participatory mode of fisheries
governance — industry self-regulation; co-management; community partnership; and
environmental stewardship.

1.3.3.1 Industry Self-Regulation

The industry self-regulation version of participatory governance is the assumption by
the fishing industry of sole responsibility for running the fishery (Sutinen and Soboil
2001:16; Symes and Phillipson 1999:63). Essentially, industry self-regulation is about
fishers’ organisations taking charge of their own destinies. This is why the terms
‘autonomous self-management’ and ‘self-determination’ have been used to characterise
industry self-regulation. However, this does not mean entire independence: industry
self-regulation is autonomous only within certain limits. For instance, safety rules laid
down at national/international level could not be set aside by a fisheries organisation.

Examples of industry self-regulation are common in developing countries, as Johannes
(2003:15) points out: “in indigenous fisheries...management is...often largely in the
hands of the fishers”. A partial example of industry self-regulation in a developed
country is the large-scale offshore fisheries in the USA, where, in 1976, the government
conferred on eight Regional Fisheries Management Councils (in which the majority of
members are from the commercial and recreational fishing industry (Symes, this
volume)) most of the responsibility for managing fisheries in federal waters (USCOP
2004:231). A clearer example is in New Zealand, where the Challenger Scallop
Enhancement Company has entire responsibility forthe Southern scallop fishery (PMSU
2004:Annex D,para 4.4). A further example is in Normandy, France, where a fishers’
organisation (CRPMEM), headquartered at Cherbourg, representing over 2000 fishers in
640 over-25 metre vessels, manages 85 per cent of the species within its allocated area
(Fishing News 14/11/03:18). Within the UK, the best example of industry self-
regulation is in inshore shellfisheries which have been subject to a Regulating Order,
whereby exclusive fishing rights are vested in an organisation largely composed of
fishers and charged with the responsibility of running the fishery — for instance, the
Shetland Islands RO 1999, where management is in the hands of a limited company
called the Shetlands Shellfish Management Organisation (Symes and Ridgway 2003:42).
Also, as Stead (this volume) shows, the UK aquaculture industry is characterised by a
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high degree of voluntary self-regulation, whereby trade associations bodies set down
detailed codes of conduct, to which they require their members to adhere.

Advocates of industry self-regulation argue that it has many benefits. For one thing,
industries are very good at protecting their fisheries from external vessels which
threaten to wipe out the stocks (van der Schans 1999:113-114). Also, it is claimed that
the industries have first hand knowledge of fisheries, and that this experiential
knowledge is invaluable for accurate management measures. Moreover, industry self-
regulation shifts the responsibility for decision-making to those whose livelihoods
depend on the measures being taken, so there is a considerable incentive for the industry
to take steps that will protect the stocks, thereby safeguard their own long-term
economic prospects. Furthermore, the fact that the industry is self-regulating suggests
that fishers are likely to look favourably on the resulting regulations, and so compliance
rates will be high. Finally, it is claimed that because the industry is in charge, it will
bring peer pressure to bear on those fishers who continue to violate the rules.

However, critics of industry self-regulation argue that it has serious weaknesses. One
weakness is that if its codes of practice remain voluntary, sanctions against their
violation may not be strong enough to ensure compliance (Stead, this volume). Another
weakness is that the industry’s self-interest may not coincide with the public interest.
For example, the industry may take the view that the protection of small cetaceans such
as dolphins and porpoises is not a high priority, and, therefore, that their members are
not required to take energetic steps to reduce their cetacean by-catch, if such steps
would significantly reduce their profit margins. A further weakness is that there is no
guarantee that members of the fishing industry will be able to agree on management
decisions: self-regulation does not guarantee that everyone will be happy with fisheries
management decisions. As Sissenwine and Mace (2001:14) note, “At present, the US
National Marine Fisheries Service is coping with more than one hundred legal actions
attempting to overturn fisheries management decisions. In almost all cases, the litigating
parties actively participated in the debates leading up to the decision, but they disagreed
with the outcome.”

1.3.3.2 Co-Management

In a co-management system, management is generally shared between government
regulators and representatives from the fishing industry (van der Schans 1999:119).
Kooiman (1999b:163-164) points out that this does not mean mere consultation of the
industry by the government, but genuine partnership in decision-making: “power
sharing is a must” (Jentoft 2003: 4). For Symes and Phillipson (1999:64), the role of
user groups in management is not “passive or reactive”, but “active or proactive”.
Moreover, for Van Vliet and Dubbink (1999:23-24), co-management does not entail an
adversarial relationship between the two sides (regulators and industry), but a genuine
endeavour on both parties to reach the common good. This is not to say that co-
management comes naturally to either side: as Langstraat (1999:78) notes, each side
must have some incentive to co-operate.

Jentoft (2003:1) points out that while the concept of co-management is only about 25
years old, co-management regimes have existed in some parts of the world for centuries.
There are now many examples of co-management. For instance, Hara and Nielsen
(2003) describe co-management systems in Africa, while Nsiku (2003) focuses on the
case of Malawi; Pomeroy and Viswanathan (2003) discuss co-management approaches
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in Southeast Asia and Bangladesh, focusing particularly on coastal fisheries, and
case-studying co-management in the Phillipines, while Baird (2003) case studies
Southern Laos; Begossi and Brown (2003) explain co-management regimes in Latin
America and the Caribbean; Loucks et al (2003) outline co-management arrangements
in North America, comparing power sharing in the USA and Canada; while Hall-Arber,
this volume, focuses on the New England’s groundfish fishery co-management scheme;
and Metzner et al (2003) analyse the diverse set of co-management structures in
Australia (cf Baelde 2003) and New Zealand. In Europe, there are several examples of
co-management, the purest form being in Norway, which operates a centralised co-
management system at national level (Hernes et al, this volume). Within the EU, which
does not have a co-management structure at the intergovernmental level of the CFP, the
Netherlands (van Ginkel, this volume) has the strongest co-management system at the
national level (Symes et al 2003:124), while the UK has some features of a co-
management system in its sectoral quota management by the Producer Organisations
(POs) (Symes et al 2003:126) and in its regulation of inshore fisheries in England and
Wales (the Sea Fisheries Committees (SFCs)) (Knapman, this volume; Symes and
Phillipson 1999:81). Many writers, including, Symes (1999b:41), have argued for an
extension of the principle of co-management to the regional level in Europe, and the
recently established RACs may be a step in that direction (Symes, this volume).

There are many advantages claimed for co-management systems. For example, Symes
and Phillipson (1999:65) list the following benefits of co-management: increased
transparency; a wider source of knowledge; more rational regulations; greater
legitimisation and compliance (cf van Vliet and Dubbink 1999:24); and reduced costs of
surveillance. Kooiman et al (1999:264-5) argue that co-management is essential to get
to grips with the “diversity” of fisheries. Given these major advantages, it is hardly
surprising that such writers claim that co-management is essential for modern fisheries.
Indeed, Kooiman et al (1999:260) state that “This model is more than an option: it is a
necessity.”

On the other hand, Pomeroy (2003:248) claims that “There are only two well
documented cases of long-standing marine fishery co-management arrangements that
work, in Norway and Japan”. Also, Symes and Phillipson (1999) warn that co-
management cannot be forced upon an unwilling industry and/or government. Both
sides must be able and willing to make it work, and this cannot be taken for granted. For
example, the industry side may lack the professional skills or the financial resources to
handle important negotiations; or it may be too fragmented to organise itself into a
coherent body; or it may be reluctant to shoulder responsibility for decision-making,
fearing loss of its autonomy; or it may worry that it would have to share power with
other stakeholders, such as environmentalists. For its part, the government may be
psychologically unable to share power with the industry. The major problem lies in
building trust between the two sides.

Also, co-management may mask, rather than eliminate, local tensions (Jentoft and
McCay 2003:302; Singleton 2000:18; Hernes et al, this volume). Moreover, co-
management still entails a significant, even dominant role for government (Pinkerton
2003:65; van Ginkel, this volume; Symes and Phillipson 1999:64). Indeed, Pierre and
Peters (2000:49) argue that the state might have “co-opted social interests that might
otherwise oppose its actions” (cf Singleton 2000:2). Also, co-management raises the
thorny questions of who are the stakeholders, and how will they be selected to be
members of the decision-making body? The usual answer to the first part of this
question is ‘regulators and fishers’, but there is a growing feeling in certain quarters that
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other groups of stakeholders should also be included, representing anglers, fish
processors, conservation agencies, environmental NGOs, consumers, and recreational
interests (Mikalsen and Jentoft 2001). And what about scientists? Should fish biologists
and marine ecologists be represented in co-management councils, rather than be
assigned an advisory role as experts? This raises the deeper question of whether
members of such councils are recruited because they represent particular interest
groups, or because they possess particular expertise (Jentoft et al 2003; Rice, this volume).
In theory, the list of potentially eligible representatives is almost endless, embracing, as
Hemmati (2002:2) suggests, anyone who has “an interest in a particular decision”
(cf DfID 1995). However, extending membership beyond fishers and regulators also risks
diluting the principle of co-management.

Equally difficult problems arise in trying to answer the second part of the above
question — how will the representatives be chosen, and how are they to be selected? For
example, which regulators will take part — only bureaucrats, or also ministers? Will the
fishers be represented exclusively by their national organisations? If so, might that not
exclude certain kinds of fisheries? Another issue is whether all stakeholders are to be
regarded as of equal weight in the co-management deliberations. Moreover, some
writers argue that the elaborate process of deliberation in co-management regimes
makes it difficult either to reach decisions at all, or to do so speedily or decisively
(Symes and Phillipson 1999:83,92).

Nevertheless, despite these drawbacks, co-management remains the favourite form of
governance in the view of many writers. Yet, as Symes (1999b:32) points out, it is not
widespread in practice. Co-management is easier to establish at local levels, where it
may resemble community partnership, but it is more difficult to organise on a larger
scale, because of the greater diversity of fisheries interests. However, its advocates hold
that it is at the higher levels that it is needed most.

1.3.3.3 Community Partnership

Turning to the third type of participatory fisheries governance — community partnership
— we find a much more inclusive structure. Here, the emphasis is less on the industry
per se (industry self-regulation), or even on the industry’s co-decision making with the
regulators (co-management), than on the industry sharing management responsibilities
with the whole range of local stakeholders who have an interest in the marine resource
(not including the government) (Sen and Nielsen 1996:406). The focus of community
partnership is on local fisheries, on the assumption that, like direct democracy, it is only
practicable on a small, face-to-face scale.

Examples of community partnership are common in developing countries, typified in
artisanal inshore fisheries, often based on complex systems of ‘sea tenure’ (Jentoft and
McCay 2003:299). For instance, Bird et al (2003:178) describe a successful community
partnership in Mexico. They are less common in developed countries, though Vodden et
al (this volume) case study a community partnership in Newfoundland; Kooiman
(1999b:162) finds them in Vigo and Shetland; and Symes and Phillipson (1999:64)
locate “historical fragments” of them in “Spain (cofradia) and Mediterranean France
(prud’homie).” Moreover, several local initiatives in the UK are developing new
community partnerships for managing fisheries: for example, Loch Torridon in
Scotland; ‘Invest in Fish’ in the south west of England; and the Solway Firth Partnership
(Fishing News 22/10/04:6). Another form of community partnership is based on
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community quotas — that is, the purchase of quota by local communities (such as
local authorities) in order to lease it to local fishers and to prevent quotas being bought
by companies outside the area. Three community quota schemes have been operating in
Shetland, Orkney and Cornwall: though the Shetland and Orkney schemes were ruled
illegal by the European Commission because they breached EU competition rules; while
the Cornwall scheme is now privately funded (Fishing News 17/9/04:3). We can also
find examples of community partnership in UK aquaculture — in the many local forums
and Integrated Coastal Zone Management (ICZM) schemes operating especially in
Scotland (Stead, this volume).

Advocates of community partnership argue that it has many benefits. They claim that
local communities have more extensive knowledge of their fisheries and their economic
and social impact than anyone else, and that local communities more naturally reach
consensus over fisheries decisions (van der Schans (1999:114). Also, local communities
have a huge incentive to safeguard their fish stocks — the very life of their community
may depend upon it. Moreover, communal partnership is held to be the best safeguard
for small-scale fishing, which is described by the Scotland-based Fishermen’s’
Association Ltd (FAL) as “the most efficient in creating employment and ensuring
environmental and ecological benefits” (Fishing News 8/12/00:18). Furthermore,
Sissenwine and Mace (2001:14) assert that there is a higher rate of compliance with
locally made rules.

However, other writers are sceptical of these claims. Symes and Phillipson (1999:63),
for example, argue that community partnership was more appropriate in the past, when
there was not so much pressure on stocks, and therefore the main task of management
regimes was simply to ensure that every fisher got a fair share of the abundant fishing
opportunities available. Modern fisheries management, however, facing declining
stocks, requires capacities that are not available in local fisheries, such as research skills
to provide scientific assessments of the state of the stocks and the health of the
ecosystem as a whole. Stead, this volume, notes that voluntary community partnerships
such as ICZM suffer from not being legally compulsory. Also, van der Schans
(1999:114) disputes the claim that, nowadays, local communities are particularly
homogeneous and consensual in their values: the fact is that the extent of fisheries
dependence is now much less than in the past, and so the views of the community on
resource use are more varied. However, van der Schans (1999:115-117) is not claiming
that, nowadays, local communities are incapable of participatory governance; all he is
arguing is that they must base that governance on a process of Habermasian dialogue
that does not depend on a pre-formed consensus of values. Nevertheless, critics argue
that community partnership’s much-vaunted principle of interactivity may not lead to
the enunciation of the public interest. In other words, contrary to the predictions of
Habermas’s theory of communicative rationality, the general will may not prevail over
particular wills, as each sub-group may pursue only its own self-interest (Jentoft et al
1999:252).

1.3.3.4 Environmental Stewardship

The fourth type of the participatory mode of fisheries governance reflects the growing
power of environmentalism in fisheries policy. As the Royal Society of Edinburgh
(RSE) put it in a recent report (2004:56), environmental integration of fishing is “the
new culture”. Symes and Ridgway (2003:9) state that “There is no escaping the
inevitability of environmental integration; the question is not whether but how to do it.”
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Essentially, environmental integration entails subjecting the fishing industry to the same
environmental requirements that every other user of marine resources has had to comply
with in many countries for the past twenty years. If other industries are required to carry
out satisfactory environmental impact assessments before they are allowed to set foot in
the marine environment, “it is not clear why the fishing industry should be exempt from
such procedures” (RSE 2004:56). The most common way of characterising this
requirement is by using the concept of the ecosystem-based approach (EBA), which
entails managing a fishery as part of the marine ecosystem within which it is situated.
Instead of directing action at individual species and habitats that are at risk, which is a
fire-fighting exercise that may be merely shutting the stable door after the horse has
bolted, EBA concentrates on protecting the health of the whole marine environment,
thereby taking care of potential threats to all individual species and habitats. With the
ratification of the 1992 Convention on Bio-diversity (CBD), the EBA has become a
legal necessity (Frid, this volume).

However, it is not as an idea, but as a structure, that makes environmental integration
into environmental stewardship, and thereby into a type of the participatory mode of
fisheries governance — a structure that is steadily tightening its grip on fisheries policy.
This structure is forged by the link between environmentalism and participation — a link
that is assumed in so much of the literature that it has become something of a received
wisdom or even a necessary truth (I examine the basis of this assumption in chapter 20).
This link between environmentalism and participation serves several purposes. The
main purpose is to ensure that the aims of the EBA are determined by the society at
large. A recent UK working group on marine nature conservation argued that public
participation is necessary to the EBA in order to set its priorities, because the objectives
of marine resource management are “a matter for societal choices” (DEFRA 2004:89).
Additional reasons for the link between environmentalism and participation are to
capitalise on the knowledge of a wide range of stakeholders, and to commit them to
identification with the EBA.

This leads us to the variety of participative structural forms that environmental
stewardship can take. The most direct form of environmental stewardship is where
environmentalists are in complete charge of a fishery. A good example of this form is
the Great Barrier Reef Marine Park (GBRMP), where “day-to-day management” is
undertaken mainly by officers of the Queensland Parks and Wildlife Service (Day
2002:140). For the UK, SFCs provide a partial example of this term: in fact, as
Knapman, this volume points out, since the 1990s they have been given environmental
duties. The next most direct form of environmental stewardship is where environmen-
talists share responsibility for running a fishery. An example of this form is the
Shetland sandeel fishery, which is jointly managed by the Royal Society for the Protec-
tion of Birds (RSPB — a leading UK environmental NGO (Dunn, this volume)); Scottish
Natural Heritage (SNH — Scotland’s statutory conservation agency); the Shetland
Fisherman’s Association (the local fishers’ organisation); and the Scottish Executive
Environment and Rural Affairs Department (SEERAD — the regulatory authority).

A more indirect form of environmental stewardship is exercised by nature conservation
agencies (NCAs), where they have a statutory right and duty to designate marine sites
and habitats for special protection (Eno and Gray, this volume). For example, in the
UK, there are three NCAs (English Nature; Scottish Natural Heritage; and Countryside
Council for Wales) with this authority. They have no power of direct regulation, still less
of enforcement, but there is a legal obligation on the regulators to implement the advice
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of these statutory bodies, at risk of administrative penalties. So the NCAs wield
significant effective control over fisheries, to the point where their recommendations
could result in the closure of a fishery if it were judged to pose a serious threat to the
marine environment.

The least direct form of environmental stewardship is that manifested by pressure
exerted by environmental NGOs (ENGOs) (Todd and Ritchie 2000; Dunn, this volume).
Such pressure may be exerted in five different ways:

1.  Confrontation — This is a familiar technique employed by Greenpeace, an
example of which was its campaign against industrial fishing in 1996, taking
action against Danish trawlers to end sandeel fishing off the Firth of Forth by
proclaiming a 30 mile exclusion zone off the east coast of Scotland, and
preventing the Danish vessels from fishing in that zone by attaching buoys to their
nets. Jim Slater (a Scottish fishers’ leader) declared that: “Greenpeace have set
themselves up as the governing body of the North Sea” (Gray et al 1999:124).
Greenpeace is currently taking similar action against bass pair-trawling in the
English Channel in protest against the cetacean bycatch of this fishery (Fishing
News 18/03/05:3). The success of such confrontation critically depends upon
sympathetic media coverage (Oliver, this volume).

2. Legal action — NGOs take advantage of environmental legislation which has third
party appeal rights, to institute legal proceeding against regulators for failing to
comply with their environmental duties. This litigious pressure is a familiar part
of US fisheries culture (Hall-Arber; Symes, both this volume), and it is becoming
an increasing feature of European (Eno and Gray; van Ginkel, both this volume)
and Australian (Metzner et al 2003:181-2) fisheries practice. Greenpeace has
recently issued a legal challenge in the UK High Court against the British
government for failing to honour its obligations under the EU Habitats Directive
to protect the dolphin population from pair trawling for bass in the Channel.

3. Negotiation — ENGO presence at the Esjberg North Sea Conference in 1995 was
crucial in persuading the Conference to adopt two environmental criteria for
fisheries, an outcome which Richard Banks (then chief executive of the National
Federation of Fishermen’s Organisations (NFFO)) declared “was a disaster for the
industry... Environmentalists were allowed to influence decisions for the first
time: the ‘precautionary principle’ and the closed areas principle were endorsed”
(Gray et al 1999:127).

4. Collaboration — The best example of collaboration is over eco-labelling schemes
(where environmental stewardship coincides with the market mode). For example,
the San Francisco-based ENGO, Earth Island, awards its Dolphin Safe certificates
to tuna fisheries across the world which adopt its approved method of fishing.
According to Struan Stevenson, then chair of the European Parliament’s Fisheries
Committee, Earth Island has become “the all-powerful de facto regulator of the $2
billion international tuna industry” (Fishing News International 2003
November:6)

5. Advice — Many ENGOs produce advice by employing environmental scientists
(in both the natural and the social sciences) who present reports to regulators,
which are based on expert knowledge of the environmental impact of fisheries.
Such scientists form an ‘epistemic community’, composed of like-minded
advocates of the ecosystem-based approach.

This is not to say that the notion of environmental stewardship as a type of the
participatory mode of fisheries governance is without difficulties. On the contrary, it
bristles with controversy. One criticism is that environmentalism is not a form of
governance in itself, but a normative principle which may be (and indeed has been)
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adopted by any of the existing forms of governance. However, such a criticism misses
the point, because if we look at the reasons why these other modes of fisheries
governance have adopted environmental perspectives, we will find that they are
responding to pressure applied by environmentalists, and this is what governance is. As
an editorial in Fishing News (4/3/05:2) pointed out, “Environmentalists are involved at
all stages of the fishing regulation process and wield enormous power.”

Another criticism is about the lack of clarity in the mission of environmental
stewardship. This criticism relates to the ambiguity of the environmental concept of
EBA. Different players in the environmental stewardship type of fisheries governance
interpret EBA in different ways. The main contrast is between the preservationists and
the sustainable developers (Eno and Gray, this volume). The preservationists seek to
preserve the marine ecosystem in aspic — that is, to maintain it in, or return it to, its
original, pristine condition before human activity damaged it. By contrast, the
sustainable developers seek not to prioritise, but to integrate environmental
considerations into fisheries management, to ensure that fisheries do not damage the
marine ecosystem beyond repair. Here there is a recognition that humans are part of the
ecosystem, and that therefore their economic and social well-being must be taken into
account and balanced against the well-being of other parts of the ecosystem. Perhaps a
practical way of bridging the gap between these two contrasting, but equally legitimate,
interpretations of EBA, is zoning — that is, dividing the sea into some areas where
fishing is forbidden, and other areas where it is allowed (albeit under certain conditions)
(Symes, this volume).

A further criticism of environmental stewardship centres on its participatory credentials.
Who are the stewards? In some examples of environmental stewardship, the stewards
are activists in ENGOs; in other examples, the stewards are officials in NCAs; in yet
other examples, the stewards are the general public (Hernes et al; Coffey, both this
volume). There are even examples of fishers as environmental stewards — indeed, for
some researchers, the future lies with fishers adopting the mantle of stewards of the sea
(EFEP 2004). This leads us to another criticism of environmental stewardship — that it
appears to marginalise, or even demonise, the fishing industry: fishers see the
environmental movement as a threat. However, if we take the view that the
environmental stewards are the general public, then fishers are included in their ranks,
along with all other stakeholders. Moreover, fishers themselves may be regarded as
having an unrivalled practical knowledge of the sea, which should be utilised to
improve the health of the marine ecosystem. The final criticism of the environmental
stewardship type of the participative mode of fisheries governance comes from the
opposite direction — namely that, far from being a powerful force in fisheries
management, it is strong only on rhetoric, not on action. I will return to some of these
issues in chapter 20.

1.4 The wider implications of different modes of fisheries governance

We turn, finally, to a discussion of some of the broader issues which arise out of this
analysis of modes of fisheries governance. There are three questions which warrant our
attention. First, do any of the three modes of governance exist in pure, unmixed forms?
The answer to this question is ‘No’: the three modes are ‘ideal types’ rather than actual
regimes; actual regimes are different mixtures of the three modes (Kooiman 1999a:8). In
practice, therefore, the difference between fisheries management regimes is whether the
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balance is struck more in favour of one mode rather than the others. For example,
the CFP is a mixed regime where the balance is struck in favour of the hierarchical
mode, because of the dominant role played by the central organs of the European Union
— the European Commission, the Council of Ministers, and, to a much lesser extent, the
European Parliament (EP). In some Member States such as the UK, this hierarchical
mode is reinforced. However, there is also a strong element of market governance in the
CFP; its markets policy includes neo-liberal principles such as (conditionally) equal
access to common resources, and non-discriminatory treatment between Member States,
together with rules about marketing standards, stabilising of market prices, support for
producers’ incomes, and safeguards of consumer interests, and it permits Member States
to introduce ITQ schemes (as in Denmark and the Netherlands).

There are also some elements of participatory governance in the CFP (Coffey, this
volume). For instance, the Fisheries Council formally exemplifies representative
democratic decision-making (though its vexed relationship with the European
Commission prompted the following poignant question posed by Alex Smith (Scottish
Fishermen’s Federation President): “Who runs Europe — the elected representatives or
the non-elected Commission?” after the Commission invoked its emergency powers to
impose a days-at-sea scheme (Fishing News 24/1/03:2)). Also, there is an Advisory
Committee on Fisheries and Aquaculture (ACFA) made up of stakeholders from the
Member States who represent widely different interests, which comments on proposals
sent to it by the European Commission, though it has no decision-making role
(Hawkins, this volume). Further evidence of the participatory mode in the CFP includes
the facts that the 2002 CFP reform process entailed an extensive form of stakeholder
consultation; that most major initiatives of the European Commission are now preceded
by consultative exercises; and that the CFP permits Member States to make use of co-
management at both national level (as in Denmark and the Netherlands) and sub-
national level (as in SFCs in England and Wales).

Significantly, the then EU Fisheries Commissioner, Dr Franz Fischler, in introducing a
three-day debate on the Commission’s Green Paper on The Future of the Common
Fisheries Policy (EC 2001), touched on all three modes of fisheries governance. On the
hierarchical mode, he referred to “implementing more effective technical measures and
strengthening and harmonising control and enforcement”; on the market mode, he stated
that “in the longer term, market forces...could play a greater role in the CFP”; and on
the participatory mode, he said that he was “particularly anxious to engage stakeholders
in the review process” (Fishing News 15/6/01:7).

By contrast to the CFP, in New Zealand and in Iceland, the balance is struck more in
favour of market governance, with a system of fully tradeable ITQs as private property
rights, but administered by a strong, centralised, hierarchical state structure. In other
countries, the balance is struck more in favour of participatory governance, such as in
North America, where there are fisheries regimes that can almost be characterised as
industry self-governance; in many other countries where there are co-management
structures; in developing countries and in local areas in Europe (including Vigo and
Shetland), where there are examples of fisheries regimes that are principally based on
community partnership; and in environmental stewardship regimes such as the GBRMP
(Day 2002). But all of these participatory fisheries are firmly nested into wider systems
of both hierarchical and market governance.

The second broad question to be considered is ‘is there a process of evolution or
progression, from one mode of fisheries governance to another?’ At first sight, the
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answer is probably ‘No’, because there is evidence that all sorts of shifts have taken
place: for instance, from hierarchical to market governance in Iceland and New
Zealand; from hierarchical to participatory[co-management] (and market) governance in
Denmark, the Netherlands and the USA; from market to hierarchical governance in the
Faeroes and inthe EU (Jentoft et al 1999:257); and from participatory [community partnership]
to hierarchical and/or market governance in developing countries. However, we may be
able to discern a long-term trend whereby the balance has broadly shifted between the
three modes — from participatory governance [community partnership] (from pre-history
to the nineteenth century); to market governance (from the nineteenth century to the
1930s); to hierarchical governance (from the 1930s to the 1980s); back to market
governance (during the 1980s); and on to participatory governance [co-management and
environmental stewardship] (during the 1990s and from 2000 onwards, respectively). 1
would add a simultaneous contemporary shift towards community partnership, at least
in localised inshore areas, and towards industry self-regulation in North American
fisheries (both offshore and inshore). But the most important recent development, in my
view, has been the inexorable rise of the fourth sub-type of participatory governance —
environmental stewardship — elements of which are now present in nearly every
fisheries regime in the developed world.

The third broad question is ‘does the mode of fisheries governance in a country reflect
its political culture?’ There is some evidence to suggest that the answer to this question
may be ‘Yes’. For instance, the co-management type of participatory governance found
in the Netherlands and Denmark may be related to their proportional representation
electoral systems, and their traditions of coalition governments and corporatism in
national politics. Symes and Phillipson (1999:60) draw the conclusion that this is why it
is difficult for a country to change its mode of fisheries governance. According to
Kooiman (1999b:160), there is also a relationship between the predominant mode of
fisheries governance in a country and the structure of its fishing industry. For instance,
where there is co-management, the fishers’ organisations are strengthened and united,
but where the industry is excluded from decision-making, it remains fragmented and
divided (Symes and Phillipson 1999:71).

As we shall see in the chapters which follow, many of the issues raised in this chapter
are taken up, exploring particularly the implications of the co-management and
environmental stewardship types of the participatory mode of fisheries governance.

1.5 Synopsis of the chapters

There are four broad sections to the book. The first four chapters focus on questions of
participation in the EU’s CFP. The next four chapters discuss issues of co-management
in Norway, the Netherlands, the USA and the UK. Then, after a chapter on industry
self-regulation and community partnership in the aquaculture sector, three chapters
explore different aspects of the environmental stewardship type of participatory
governance. Finally, five chapters concentrate on the complex issue of integrating
fishers’ knowledge and expertise with fisheries science and management. The
concluding chapter draws out the three main themes that run through these chapters —
the value of participation; the relationship between participation and the ecosystem-
based approach (EBA) to fisheries governance; and the role of fishers’ knowledge.
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In chapter 2, Clare Coffey examines several important generic questions relating to
public participation — including ‘Who are the public?; “What does public participation
entail?’; “Why is public participation regarded as valuable?’; and ‘How can we evaluate
its effectiveness?’ — before case-studying the EU’s CFP. She shows how there is already
an extensive amount of public participation in the CFP, especially after the 2002 reform
process, and that the new RACs offer further opportunities for the public to get involved
in decision-making. But she warns that public participation comes at a price, because it
absorbs a considerable amount of time, energy and funding.

In chapter 3, Jenny Hatchard continues the theme of participation in the CFP by
highlighting its three main democratic deficiencies — centralisation, politicisation, and
externalisation — and showing how a distinction should be made between representative
democracy (which exists in the CFP) and deliberative democracy (which does not). She
explains how a recent interdisciplinary project into North Sea fisheries governance
attempted to overcome these three deficiencies of representative democracy by using a
process for obtaining stakeholder preferences called ‘iterative stakeholder engagement’
— which is a form of deliberative democracy — tied into an ecosystem-based approach
to fisheries management. But whether the CFP will embrace deliberative democracy
is unclear.

In chapter 4, Tony Hawkins also takes up the theme of the participatory deficit of the
CFP, focusing particularly on the lack of stakeholders’ involvement in the process of
obtaining expert advice on fish stock assessments. He argues that fishers’ contribution
to this advice would be especially valuable, and he explains how the North Sea
Commission Fisheries Partnership (NSCFP) was established in 2000 to provide a forum
for fishers, scientists and others to develop a more collaborative method of fish stock
assessment. The NSCFP was the prototype for the North Sea RAC, set up by the
European Commission in 2004, but this is only a first step towards the goal of a more
participatory CFP.

In chapter 5, David Symes interprets the RACs from the perspective of regionalisation,
importantly linked to the concepts of ecosystem-based management and spatial
planning. He shows how the thinking behind the RACs is bound up with the EU’s
commitment to good governance and the 2002 CFP reform process. However, Symes
points out some of the difficulties faced by the RACs — including ensuring the
representativeness of stakeholders; arriving at consensus; and delivering environmental
integration of fisheries policy — and he concludes that the jury is out on their likely
effectiveness.

The sixth chapter, by Hans-Kristian Hernes, Svein Jentoft and Knut Mikalsen, shifts
the focus of stakeholder participation in fisheries governance from regionalisation to
social justice. They explore this angle by using a case study of the so-called ‘quota
ladder’, a unique allocative scheme in Norwegian fisheries, whereby TACs are shared
between the different inshore and offshore sectors of the fleet in such a way that the
larger the TAC, the greater the proportionate share allocated to the offshore sector.
Hernes et al argue that this quota ladder distribution system was the key to securing the
consent (by a social contracting process) of fishers to the fisheries regime, responsibility
for which the government was then able to delegate to a co-management structure.
However, Hernes et al claim that the quota ladder is too narrow in both focus and
representation to solve all the distributive justice issues involved.
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In chapter 7, Rob van Ginkel examines another kind of co-management system,
introduced in the Netherlands in the early 1990s in order to deal with the compliance
and environmental problems thrown up by the individual transferable quota (ITQ)
system, which was given legal status in 1985. This is the ‘Biesheuvel’ regime, under
which fishers have to organise themselves into eight management groups, supervised by
the Dutch Fish Product Board (PVIS), which enforce their own management plans on
their members, largely by employing peer pressure backed up by legal penalties.
However, van Ginkel notes that the extent of participation is still very limited, and the
Dutch fisheries governance system retains much of its old command-and-control
character.

In chapter 8, Madeleine Hall-Arber analyses the way in which a co-management
regime was introduced in the New England groundfish fishery in 2003. She outlines the
previous constraints on participation in this fishery, and explains how the New England
Fisheries Management Council (NEFMC) was driven, by harsh criticism of its proposed
options for regulating the fishery, to invite the fishers to suggest their own management
tools. Three fishing organisations offered plans, and the NEFMC chose the one
submitted by the New England Seafood Coalition, because it was more flexible, more
accommodating to science, and involved a wider range of stakeholders than its rivals.
This case demonstrates that a co-management system does not have to be place-based,
but can be set up by a process of competitive bidding between organised groups of
stakeholders, though whether compliance rates will improve as a result, remains to be
seen.

In chapter 9, Paul Knapman describes a fourth sort of co-management system — that of
the 12 Sea Fisheries Committees (SFCs), which regulate inshore fisheries in England
and Wales. Half of the members of the SFCs are elected councillors from local
authorities (which fund the SFCs), and the other half are largely fishers’ representatives.
Knapman evaluates their contribution to good governance, including their
environmental credentials, and concludes that ways have to be found of preventing
some industry representatives from unduly influencing SFC decisions in their own
interests; of increasing SFCs’ level of funding; and of giving SFCs more legal
flexibility.

The tenth chapter, by Selina Stead, continues the theme of participation in inshore
fisheries, but switches attention from capture fisheries to aquaculture. After noting that
European aquacultural management contains elements of all three modes of fisheries
governance, she focuses on two types of the participatory mode — self-regulation, where
the participants are largely members of the industry; and integrated coastal zone
management (ICZM), which is a form of community partnership, where the participants
are all the stakeholders in the area. Stead concludes that elements of both types are
needed for effective aquaculture governance, but currently there is a greater need for
more ICZM than for more self-regulation.

With chapter 11, by Clare Eno and Mark Gray, we turn to the first of three analyses of
the environmental stewardship type of the participatory mode of fisheries governance.
Eno and Gray rehearse the role of statutory nature conservation agencies (NCAs) in the
management of fisheries. This role includes the designation of Special Areas of
Conservation (SACs) to protect marine habitats and species; Special Protected Areas
(SPAs) to protect seabirds; and Marine Nature Reserves (MNRS) to protect ecosystems,
under powers derived from EU Directives. Such designations often entail restrictions on
fishing opportunities. In addition, NCAs have an advisory/advocacy role, promoting the
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ecosystem-based approach in forums such as RACs, local partnerships, and official
reviews of fisheries policy. However, the NCAs’ effectiveness is sometimes blunted by
their varied interpretations of what environmental integration entails.

In chapter 12, Euan Dunn’s angle on environmental stewardship is the role played by
environmental NGOs in fisheries governance. In his chapter, he shows how this role has
shifted from a strategy of ‘problem identification’, on the fringes of fisheries
management, to a strategy of ‘problem solving’, at the centre of fisheries management,
and he provides five illustrations of generally successful ENGO problem solving efforts
However, Dunn points out that there has been a vast expansion of the demands on
ENGOs to engage in these exercises, and that this is stretching their resources to the
limit and making them reflect whether they should alter the balance between lobbying
and stakeholder involvement in governance.

In chapter 13, from a very different perspective, Tim Oliver continues the story of
environmental stewardship by examining the role of the media in fisheries governance.
He points out that the national media contributes significantly to the environmental
pressure placed on the fishing industry, by providing space for gloomy green reports on
the condition of the sea. However, he acknowledges that regional newspapers
sometimes take the side of the fishing industry, and that the fishing trade press (in
which he occupies a leading position) performs a valuable role in representing the
opinions of fishers and their communities.

With Chris Frid’s chapter 14, the environmental theme is situated within the last major
theme of the book — that of the role played by marine science in the participatory mode
of fisheries governance. Frid considers how science has been used and misused in the
hierarchical mode of fisheries governance for over 100 years, and he rehearses the
management failures that have occurred during that period. He argues that the way to
avoid such failures in the future is to incorporate ecosystem objectives into marine
science, and to engage in closer dialogue with fishers and other stakeholders. This
strategy entails a significant challenge for scientists, both in adjusting to a new holistic
approach to the marine environment, and in taking on new advisory and educational
responsibilities.

In chapter 15, for Jake Rice, the central issue in this changing role of marine science is
how best to integrate fishers’ experiential knowledge into fisheries science advisory
meetings, an issue raised earlier by Hawkins. Drawing on his own extensive experience
of such meetings, Rice discusses five different scenarios of how this integration has
been attempted in Canada. He concludes that, although it takes time for both fisher and
scientific participants to become accustomed to such arrangements, if everyone
involved tries to make the meetings work as advisory, rather than as adversarial,
exercises, there is no reason why such inclusive approaches should not become an
accepted part of the practice of fisheries governance.

In chapter 16, Grant Murray, Dean Bavington and Barbara Neis follow directly on
from Rice’s chapter, providing detailed empirical evidence of the utility of fishers’
ecological knowledge (FEK) to fisheries governance in Newfoundland and Labrador.
They contrast the hierarchical mode of governance and marine science which was in
place in Canada during the 1970s and 1980s, with the participatory mode of
governance, making use of fishers’ knowledge, which grew up during the 1990s. Two
case studies of the participatory mode — Atlantic cod and American lobster — are
analysed, and the conclusion is reached that there are great benefits to be gained from
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such inclusive approaches, but only if they are properly designed, developed and
funded.

In chapter 17, Kelly Vodden, Rosemary Ommer and David Schneider reinforce the
conclusions of Rice and Murray et al, by reporting on three different ways of using
collaborative learning in fisheries governance — hierarchy; networks; and community —
all of which have been tried in the major Canadian Coasts Under Stress Project. They
contextualise this comparative analysis by reference to the problem of ‘scale’ — that is,
the need to choose a scale for fisheries governance that satisfies both the ecosystem-
based approach and the human need to feel ‘at home’. Their finding is that collaborative
learning is of immense value in improving the quality of fisheries governance, and that
the wider the extent of such learning processes, the better.

In chapter 18, Jim Wilson picks up on the problem raised by Vodden et al of the
appropriate scale of the marine ecosystem for fisheries governance purposes. The
problem is where to draw the line between an area that is too large (and therefore too
complex) to be adequately understood, and an area that is too small to include important
interactions with factors outside it. Wilson points out that this problem is ignored by
conventional fisheries science, which concentrates on single species populations which
are essentially scale-less. But the ecosystem-based approach meets the problem head-on
by scaling the ecosystem to the maximum size that can be adequately understood, and,
therefore, properly managed by a decentralised co-management regime.

In chapter 19, Douglas Wilson and Alyne Delaney also refer to the problem of the
scale of the fisheries that are being managed, in a detailed analysis of the production of
scientific knowledge for the EU’s CFP. Their aim is to evaluate the way in which
stakeholder participation is having an impact on the generation of the formal scientific
advice that informs the governance of EU fisheries. Their conclusion is that
conventional fisheries science should recognise its limitations; accept the fact that the
boundary between objectivity and subjectivity is blurred; and engage in a co-operative
exercise with fishers to find “serviceable truths” leading to “more flexible fisheries
governance as well as better science”.

My concluding chapter sums up the book’s findings, and discusses the three main
themes that emerge from the chapters: 1) the benefits and deficiencies of stakeholder
participation in fisheries governance; 2) the relationship between the ecosystem-based
approach and stakeholder participation; and 3) the role played by fishers’ knowledge in
fisheries governance.
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CHAPTER 2
WHAT ROLE FOR PUBLIC PARTICIPATION IN FISHERIES
GOVERNANCE?

CLARE COFFEY
Senior Fellow, Institute for European Environmental Policy, Ave des Gaulois 18, B
1040 Brussels, Belgium

Abstract

Public participation is a key ingredient of good governance, aimed at a) engaging the
public, b) resolving conflicts and supporting implementation, and c¢) improving decision
quality. It is useful to consider ways of analysing the effectiveness of public
participation by reference to these three aims: the level of public satisfaction through
ongoing engagement of sections of the public; the degree to which conflicts are resolved
and compliance with decisions is achieved; and the extent to which public views are
reflected in the outputs and outcomes of decisions. I examine the 2002 Common
Fisheries Policy (CFP) reform process for insights into the European Commission’s use
of public participation to achieve these aims. I note how the Commission’s public
participation efforts were reinforced during this process, but I conclude that more
innovative efforts could be used in future, particularly to engage new ‘publics’, and that
finding a balance between the three aims within the newly formed Regional Advisory
Councils will be particularly important.

2.1 Introduction

During the last two decades, public participation has become very fashionable, and is
now routinely promoted by national and local authorities, civil society groups, social
scientists and scientific experts alike (Maurer et al 2003). Although practice in this area
is certainly uneven, public participation is no longer seen as a luxury for the western
middle classes but as an essential element of good governance, including the
governance of natural resources (Pring 2001).

The public participation agenda has emerged as a result of developments on various
fronts, including international civil and political human rights discussions, as well as the
sustainable development discourse. The European Union (EU) has engaged — in one
way or another — in these discussions and gradually incorporated some provisions in EU
primary and secondary legislation, which is applicable to all EU Member States and
increasingly also to the EU institutions themselves. In doing so, the EU has also sought
to respond to the growing public dissatisfaction with the EU, in an attempt to (re)kindle
public support for the European project (Coffey 2001).

Neither the human rights agenda nor the EU’s specific interests in participation have
focused explicitly on fisheries. They have however contributed — directly or indirectly —
to changes in the way Europe’s fisheries are being governed. Certainly a combination of
these factors, plus the particular difficulties surrounding the legitimacy and effectiveness
of European fisheries policies, appear to have helped to force public participation high
up the 2002 Common Fisheries Policy (CFP) reform agenda. The result was not only to
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open up the 2002 CFP reform process itself; the reforms also opened the way for more
substantial and lasting changes to the CFP’s governance structure, in support of greater
participation.

This paper outlines the concept of and issues surrounding public participation. As will
become evident, a comprehensive overview, let alone analysis, of public participation in
relation to European fisheries governance is better suited to a book than a single
chapter. Therefore, having explored general public participation in decision-making and
some of the issues associated with this, the chapter focuses on experience in relation to
the European Commission’s organisation of the EU Common Fisheries Policy reforms
0f 2002, with a view to providing an initial assessment of practice.

2.2 Public participation: A vague and multi-faceted concept
2.2.1 DEFINING PUBLIC PARTICIPATION

Despite its apparent ubiquity in public and non-governmental organisation (NGO)
documents, ‘public participation’ is an ill-defined concept, meaning different things to
different people. This may be helpful for some but it can also lead to much confusion
and frustration, and can even contribute to a loss in confidence in management bodies
and processes. Before proceeding with an analysis of public participation in relation to
the CFP reform it is, therefore, useful to identify what public participation means, at
least in the context of this chapter, and why it is being promoted so widely and
vigorously.

2.2.1.1 Who Is The “Public’?

While at first glance a relatively simple term, the word ‘public’ is often used loosely in
the context of public participation and is often interchanged with the terms
‘stakeholders’, ‘users’, ‘interests’ or ‘civil society’. While each of these groupings is
significant to the discussion on public participation, none of them is synonymous with
the ‘public’. The ‘public’ or ‘publics’ potentially include everyone. Public participation
should arguably include more than just organised representative groups and non-
governmental organisations but also a mass of other individuals. In practice, the ‘public’
will normally be limited to some sub-sections of society: for example, those more
affected by an issue, those who decision-makers determine to be the public, and/or those
who are able to make their voices heard (Lazarow undated). For the sake of this chapter,
‘public’ is taken to mean all those affected, recognising that this is still a rather ‘elastic’
definition.

2.2.1.2 What Does Public Participation Involve?

Participation can loosely be defined as the process through which the public participates
in, influences, and shares control over decision-making, be it priority setting, resource
allocation, or access to goods and services (World Bank 1996). Participation can occur
during any or all stages and levels of decision-making, including decisions relating to
the initial identification of a policy need, to subsequent policy formulation, execution,
monitoring, enforcement and review (House of Lords 2000). And, although
participation is most frequently associated with the development and implementation of
public policies, it is equally and increasingly relevant to private sector activities as well.
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There is a whole spectrum of ways in which the public has been involved or engaged in
public decision-making, ranging from relatively weak but large scale participation
through mainstream information provision and general elections, to very strong and
interactive participation where stakeholders share decision-making with government, as
is the case under co-management systems.' Between these two extremes lie a number of
other relatively conventional participation methods, such as issuing consultation papers
and organising stakeholder meetings. The emphasis on public participation has
additionally spawned new approaches to generate discussion and deliberations amongst
the wider public: that is, reaching beyond stakeholder groups. This has involved focus
groups, citizens’ juries, consensus conferences, community panels and deliberative
polls, methods that are considered to be at an early stage in their development (Weale
2002). Other options include internet dialogue, standing consultative panels and
foresight programmes (House of Lords 2000), as well as film/video, radio/TV ads and
electronic information provision.

The chosen method of participation should reflect the size and make-up of the ‘public’,
which in turn should reflect the subject of discussion and the chosen objectives of the
exercise. More limited but ongoing stakeholder exercises may be suited to participation
on matters of technical detail, whereas the general public may be engaged less regularly
in discussions on more strategic, political or moral issues. Stronger or more intensive
participation will normally be associated with engaging smaller numbers of people, but
this does not mean that more active dialogue need necessarily be restricted to those most
affected by decisions.

2.2.1.3 Getting The Public To Engage

The chosen method for participation should correspond to the public’s level of
motivation for getting engaged. A number of factors have been identified that influence
the scale and nature of participation. At a rather intangible level, these include the
existence of a sense of civic duty, a desire to get engaged or at least not to be excluded,
and the perception of the organisation seeking engagement. More concretely, perhaps,
people will be influenced by costs of participation and non-participation, direct benefits
to be gained and the likelihood of influencing decisions (see Webler 1998). The level of
awareness of the issue and decision-making processes, and the distribution of costs and
benefits of engagement are also important (Rydin and Pennington 2000). In the case of
narrowly targeted programmes, such as aid to the fisheries sector, benefits are
concentrated while the costs are thinly diffused over society at large, a situation that
would most likely encourage beneficiaries of existing aid to seek engagement, whereas
the general public would be rather disinterested. Securing participation will arguably be
more resource intensive as motivation decreases.

2.2.2 THREE KEY REASONS FOR PUBLIC PARTICIPATION

While public participation can potentially involve everyone,and can certainly take many
different forms, the definition of the public and methods of engagement should reflect
the purpose of participation. Although this too may vary considerably, depending on the

' Public participation is often understood, incorrectly, as being the same as co-management. Conversely,
Phillipson (2002:56) notes that “Much too often...the term ‘co-management’ is used rather loosely to embrace
almost any occasion of user group participation...”
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institution or ‘public’ concerned, most would agree that public participation could be
sought for the following three reasons:

. Public engagement — the public’s right to take part in its own governance is now
seen as a basic human right, to be defended and strengthened for its own sake.
This is to be achieved by opening up decision-making processes and, ideally,
supporting a dialogue with the public. As Rydin and Pennington (2000) noted, a
policy that has been developed with the involvement of a wider range of parties is
seen, in itself, as being more desirable. The implication here is that a basic level
of participation should involve as many people as possible, or as appropriate
given the issue at stake.

. Conflict resolution — public participation also provides an opportunity to discuss,
manage and even resolve differences in views and positions, ideally smoothing
the way to agreement on particular issues, as well as supporting implementation
and therefore policy outcomes further down the line. Conflicts can exist between
authorities and the public; among different sectors of the public; and between
individuals and between whole sectors of society, all of which participation can
help to identify, address and accommodate.

. Decision quality — aside from the ‘feel good’ factor, there are practical reasons
why participation is being sought by policy-makers. Public engagement should
widen the pool of views, values and ideas taken into account in policy design,
going beyond those captured by officials or expert consultants. This should help
to rectify particularly strong imbalances in the political process, flush out
competing perspectives, and identify the most appropriate policy for addressing
the problem, taking fuller account of costs and benefits of decisions for society at
large. The suggestion is that a range of experts and stakeholders are valuable,
because the result of their involvement should be improved policy outputs.

The benefits of public participation are widely seen to be self-reinforcing: policies are
more likely to succeed if they involve public participation and public participation is an
important element in securing effective policy-making.

These arguments for public participation strategies are compelling, and can be readily
applied to EU fisheries policy and fisheries management. Parts of the fisheries sector
and associated coastal communities feel alienated as they become exposed to increasing
regulation and other governmental interference, at the same time as struggling to cope
with financial hardship and social change. The general public, even though it is largely
removed from marine issues, which are rather out of sight, evidently regards the marine
environment as serving important social and moral ends. Fishing and fish farming
interests are subject to conflict among themselves and/or with environmental interests,
which multi-stakeholder participation can help to resolve or mitigate. The importance of
getting stakeholder and consumer buy-in is very great, notwithstanding the general
difficulty in overseeing fishing and enforcing rules using conventional policing methods.
There is also a high level of scientific and technical complexity and uncertainty
surrounding the fisheries management issue, and, while decision-making must be
informed by scientific and expert advice, the public can contribute further knowledge,
either because it is directly involved (such as fishermen), or because it has an interest in
the problem at hand (such as civil society groups or the public at large) (Lopez and
Gonzalez 1996). For a variety of reasons, therefore, public participation in fisheries
governance promises to be very beneficial.
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2.2.3 EVALUATING PUBLIC PARTICIPATION

The arguments for public participation appear to be uncontroversial, and public
participation is all but universally encouraged in academic literature, policy documents
and NGO lobbying materials dealing with governance. “Everyone seems to agree that
participation is a good thing and that non-participation is bad” (Chandler 2001:1).
However, evidence of participation strategies actually contributing to the three
objective identified above is less clear-cut. A part from supporting democracy for
democracy’s sake, public participation does appear to add value simply by channelling
more information to the public (the first main reason for participation identified above).
However, evidence of public participation actually resulting in reduced conflict or
improved policy outputs and outcomes is patchy (Maurer et al 2003). Wilson (2003)
concluded from a review on participation in environmental management that
participation does increase both compliance with, and the quality of, the resulting
policies, but only under three conditions: if participation is well structured and
transparent; if at least some real decision-making is participated in; and if a bargaining
space exists in which the participants can reach a compromise. Others suggest that
public participation can — if handled badly — actually be counterproductive. Rydin and
Pennington note accounts of the policy process which “highlight a propensity towards
special interest capture and bureaucratisation as the reality of participation in practice”
(2000:153).

With this in mind, and before examining public participation in relation to the CFP, it is
useful to consider whether it is possible to analyse public participation in a systematic
fashion, with a view to evaluating its effectiveness:

. Participation to strengthen public engagement — the quality or meaningfulness of
public participation in itself will depend on the way in which participation is
arranged and how opportunities are used: that is, the process and extent of
engagement. A generous definition of the ‘public’ will also be important, bearing
in mind that a basic level of participation should encompass or reflect a relevant
but very wide audience. The quality of participation will depend on the match
between the situation, the definition of ‘public’, the methods used and the
resources applied. Evaluating participation processes will be difficult but could be
judged by whether the public feels satisfied with participation. The level of
ongoing or institutionalised engagement by different sections of the public
could perhaps be taken as a proxy indicator for satisfaction.

. Participation as a means to resolve conflict and smooth the way for
implementation — attempts to evaluate success in relation to this heading will
encounter problems in trying to establish cause and effect. It may be possible, by
analysing statements and dialogue, to ascertain whether and to what extent
conflicts remain. Here it will be important to recognise that participation
processes may initially lead to new conflicts being aired, which should not
necessarily be seen as negative. As regards the effects of participation on
implementation and outcomes, there will need to be a sufficient time lag to allow
the effects to work themselves through to the stage when behavioural change can
be expected. Improved compliance with new policies could be a useful indicator
here, although participation should support implementation in ways that go
beyond compliance alone. Evaluation of progress would be heavily dependent on
qualitative research, as implementation behaviour will be affected by many
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factors, including confidence, buy-in or goodwill generated by the decision-
making process.

. Participation as a means to improve the quality of decisions — it will also be
difficult to establish cause and effect between participation and decisions
subsequently taken, at least in the absence of detailed and qualitative research.
However, it should be possible to ascertain the extent to which public views are
reflected in decisions even if this does not necessarily confirm a connection
between the two. If a link between participation and policy outputs can be
established, judgements have to be made about what is a ‘good’ and what is a
‘bad’ decision, and here both the decision itself (output) and the eventual outcome
of that decision is relevant. Finally, it should also be borne in mind that an
evaluation of practice and resulting decisions and outcomes could find that
practice is relatively poor but that participation has nevertheless been influential
and beneficial.

In Figure 2.1, the strength of participation (weak, medium, strong) is distinguished from
the extent of participation (narrow, medium, wide) in order to demonstrate the above
conclusions diagrammatically.

Extent of ‘public’
A involved

Narrow but strong - intensive dialogue,
contributing in particular to conflict
resolution and implementation or policy
quality.

Medium - consultation of public
views, supporting in particular
decision quality.

Strength of participation

Wide but weak -
general public information
provision.

>

Fig. 2.1 Strength and extent of public participation

. Weak — simply supplying information widely to the mainstream public as well as
groups within that. This is likely to mean conveying relatively simple messages or
general messages. It contributes in an important way to the delivery of the first
objectives, to a lesser extent the second and not really the third.

. Medium — participation is two-way, involves a medium sized public and
potentially more complex issues. It could potentially deliver most on the third
objectives for participation, since it is likely to be too narrow to engage everyone
directly and too wide to tackle and resolve conflicts.

. Strong — participation that involves intensive dialogue and even co-management.
Discussions could focus on detailed issues with a narrow group of people. It
would contribute most to the second objective, as well as substantially to the third
one.

Given resource constraints, a growing emphasis on public service efficiency and cost-
effectiveness, time constraints associated with decision-making, and a general interest in
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avoiding unnecessarily protracted discussions, there is clearly a trade-off to be made
between the strength of participation and the extent of the ‘public’ involved. The result
of that trade-off will depend on which of the three objectives is being prioritised.

In managing the ‘strength’ versus ‘extent’ trade-off, the following points appear to be
particularly relevant:

1. Public participation strategies can be combined to secure narrow, medium and
wide participation at the same time, so that all three objectives are delivered in a
relatively efficient way;

2. Even weak participation efforts are important since they offer an opportunity for
everyone or at least large sections of society to be better informed,;

3. Medium level participation balances access to numbers with the ability to engage
on more detailed issues. It may be particularly useful as a means of accessing a
wide range of expert views, beyond the ‘core’ stakeholders. Although the
immediate public engaged will be limited, information may be disseminated more
widely by non-governmental organisations, local authorities, and industry groups;

4.  The most intensive but narrowest participation may be organised in such a way
that prioritises stakeholder conflict resolution whilst also seeking to access
specific expertise and views. Again, other organisations may then step in to
disseminate information more widely to the public;

5. If participation efforts seek to address conflicts and access expertise at the same
time, however, there is a risk that other public views are not brought into the
process, whilst the potential for capture by sectoral interests may be increased.
The risk of sectoral capture can be reduced if membership is rebalanced but this
will demand greater investment (human and financial) in the process, as the level
of motivation is likely to be lower among non-sectoral interests. It may also
create, rather than resolve, conflicts, as the core stakeholders feel challenged by
the new publics brought into the dialogue.

Accordingly, decision-makers should aim to establish participation that covers the range
of public(s) to some degree, and that targets stakeholders and representatives of other
publics for more intensive dialogue. The challenge is to select the right people and to
engage them in the right way, rather than necessarily trying to get everyone involved in
detailed decisions, without giving sufficient attention to how this is done.

2.3 Public participation in practice: EU fisheries policy
2.3.1 GOVERNANCE ON THE EU AGENDA

The idea that all individuals have a right to participate in decision-making has emerged
through international human rights discussions, with participation in government and
access to information among the universal civil and political rights established in
international law (Anderson 1998). The sustainable development discourse has also
emphasised public participation, including in relation to various major groups’, and
participation in decision-making on environmental matters is now a right enshrined in
international law under the Arhus Convention (UNECE 1998).> The European

2 Public participation is referred to in Principle 10 of the Rio Declaration signed at the 1992 UN Conference
on Environment and Development (UNEP 1992)
* Adopted in 1998, the Arhus Convention entered into force in 2001.
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Community is committed to these international participation provisions,® which are
gradually also being reflected in EU legislation applicable to the 25 Member States and
to the EU institutions themselves.

Environmental rights aside, the ‘governance’ question also steadily rose up the EU’s
agenda during the late 1990s. A serious governance debate had been precipitated by the
crisis of the European Commission’s forced resignation in March 1999, the prospect of
enlargement, and the changing global demands being placed on the EU. A significant
additional, though largely inseparable, driver for reform has been the level of public
dissatisfaction about how the EU is being governed and how effective policies are in
practice. Successive editions of the Eurobarometer catalogue pointed to the demise in
public confidence in the EU, but the extent of the problem was brought into sharp focus
by demonstrations against EU meetings of Heads of State and Government, including
rioting at the Gothenburg Summit in 2001, which resulted in the death of one
demonstrator.

In recognition of these problems, the Commission launched a debate on ‘European
governance’ in autumn 2000 and, following a year-long exercise in reflection and
consultation, the White Paper on European Governance (EC 2001a) emerged in July
2001. This focused primarily on improving governance within the confines of the
existing European Treaties, and included ‘participation’ among its five principles of
good governance.” A month earlier, at Gothenburg, EU leaders had agreed to elements
of a European Commission (EC 2001b) proposal for an EU Sustainable Development
Strategy that, inter alia, sought to extend public participation by promising earlier and
more systematic dialogue with stakeholders, and routine public hearings on
Commission proposals. The governance and sustainable development agendas were
eventually linked to efforts to improve regulation by introducing prior impact
assessment procedures that included public consultation elements (EC 2002a). In 2001,
EU leaders also embarked on a more fundamental process to review and revise the
European Treaties themselves, and established a 105-strong Convention to start this
process. Part of the reason for this exercise was to simplify the Treaties and make the
EU more transparent and accessible to the public. The result was a new draft
constitution that was presented at Thessalonica in June 2003.

2.3.2 PUBLIC PARTICIPATION AND THE CFP REFORM

Although governance and participation are fashionable words in the EU vocabulary, a
link between rhetoric and reality is, of course, never guaranteed. The question for this
chapter is whether the public participation discourse has been or is starting to be
embedded in the reality of EU fisheries or whether fisheries (and other sectors,
potentially) has been left behind in the governance debate.

* The European Community signed up to the Rio Declaration and the Arhus Convention. A proposal to ratify
the Convention is before the Council of Ministers (European Commission 2003a). Directive 2003/35/EC (EC
2003b) provides the main instrument for the Community’s implementation of the public participation
provisions in the EU Member States. There is also a European Commission (2003c) proposal regarding the
application of Arhus provisions to the EU institutions themselves.

*> The White Paper suggests that participation is desirable in order to improve the quality, relevance and
effectiveness of policies, as well as creating more confidence in the end result and the institutions. There is no
reference to participation as being an important principle in its own right, and in furtherance of democracy.
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2.3.2.1 The CFP - Plentiful Opportunities for Participation

The CFP — like other EU common policies — consists of a large number of individual
items of legislation, all of which are developed at the EU level by the Council,
Commission and (to a lesser extent) Parliament. Once adopted at the EU level, measures
normally have to be implemented by the individual Member States. In some cases,
provisions are directly binding on individual actors (that is, fishermen) in which case
policy-related decision points will occur at EU level only. But in most cases, legislation
requires some activity by the Member States and even the sub-national regions.
Participation ‘opportunities’ can therefore arise at numerous times during any single
policy cycle and at various levels of governance; and there can be hundreds of policy
cycles working in parallel at any one time.

EU aid to the fisheries sector under the Financial Instrument for Fisheries Guidance
(FIFG) demonstrates the complex nature of EU policy and the extensive participation
opportunities that can arise in relation to this single item of legislation. The basic FIFG
rules are set at EU level before being translated into national or regional funding
programmes. Actual funding is decided on a project-by-project basis, with the help of a
programme monitoring committee and supporting bodies. The project plans and results
are evaluated ex-ante and ex-post at programme and EU level. As a result, the devolved
nature of this EU policy means that participation can occur at the policy, programme
and project stages, which are all designed, administered and evaluated at EU, national
and regional levels.

Before the 2002 CFP reform, a number of systems or mechanisms have been in place to
support participation in relation to some of the many decision points that exist. For
example,

. Commission proposals have for some time been informed by ‘official” input from
a range of national, scientific, technical, industry and environmental interests. The
formal forum for participation by industry and environmental NGOs is the
Advisory Committee on Fisheries and Aquaculture (ACFA), where opportunities
are provided to comment and contribute views on CFP related issues. Further
opportunities for industry (though not environmental) participation were provided
by the series of regional fisheries management meetings convened by the
Commission before the 2002 reform agreement.

. Compared to the Commission, the Council has traditionally been rather poor at
securing public participation, with no known attempts to engage the public or
stakeholders in fisheries working group or Council deliberations. It is up to
individual Member States to decide whether or not to consult nationally on
proposals in advance of Council discussions, and practice varies, particularly in
terms of participation by environmental or wider public interests.

. The European Parliament and its committees provide most access to the public,
and its members are the only EU politicians directly elected. Committees also
organise public hearings from time to time as a means of consulting stakeholders
in the process of drafting specific reports or opinions. This is additional to direct
lobbying which industry and environmental interests engage in routinely.

Overall, and despite frequent suggestions to the contrary, public participation
arrangements were in place before the CFP reforms in 2002. Nevertheless, there was a
widespread feeling that public participation in the CFP was inadequate (Coffey 2001),
and it is true that participation was targeted predominantly at industry and, to a lesser
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extent, environmental stakeholder groups, rather than seeking to engage other sections
of the public.

2.3.2.2 Participation in the Commission’s Preparations for the 2002 CFP Reform
Opportunities and mechanisms for public participation in EU level fisheries governance
have existed for some time but they took on a new dimension during the 2002 CFP
reform debate. The increase in participation emerged during a time of widespread
disenchantment with the resource management aspects of the CFP, from many fisheries
managers as well as industry, NGOs and sections of the public. Coffey noted (1998:3)
that “[i]t is perhaps a sign over the extent of feeling over the CFP, that work on the 2002
review has already commenced”. The result was that governance and public
participation shaped the very form of the discussions, as well as providing an objective
for the reforms themselves.® According to Gray, the reform process signified to some
extent a shift from “the discourse of authoritarianism to the discourse of democracy”
(2003:16). The result was a new basic CFP agreed by the Ministers in December 2002
which included “broad involvement of stakeholders at all stages of the policy from
conception to implementation” among a set of principles of good governance to guide
the future development of the CFP (EC 2002b: Article 2 (2) (¢)).

During the CFP review process, the Commission (DG Fisheries) employed new and, for
it, novel methods to strengthen engagement with the sector, other interest groups and,
arguably, even the general public or interested sections thereof. The main methods used
included the following.

Questionnaire

In March 1998, a detailed nine-page questionnaire covering most aspects of the CFP
was sent to approximately 350 organisations representing a wide range of interests from
across Europe. Approximately 175 responses were received (EC 2000). The receiving
organisations included some who had not previously had direct contact with DG
Fisheries. This was a rather targeted approach to engage both the sector and ‘new’
stakeholders who had traditionally received little attention in the development of EU
fisheries policy. It was apparently intended to generate greater confidence in the
institutions, the CFP and the reform process as a whole. By asking for responses to the
questionnaire, the Commission also initiated a longer-term dialogue over the best way
to reform the policy.

Series of Regional Consultation Meetings

Thirty meetings were organised by the Commission and attracted in the region of 1,500
actors (EC 2000) from fishermen’s organisations and environmental NGOs, national
and environmental authorities, as well as trade unions, institutes and academia. The
meetings brought Commission officials in direct contact with interested individuals,
going beyond those engaged by the questionnaire and raising issues not covered by the
questionnaire (Hatchard 2003). The meetings ran for nearly one year (Sept 1998-June
1999). According to the Commission, the purpose of the meetings was: first, to give
representatives of the fisheries sector and other interested groups an opportunity to
engage in a direct dialogue with the Commission’s services on the future of the CFP,
elaborating on answers given to the questionnaire, expressing national/regional/local
views on the review of the CFP in 2002, as well as on any other issue of particular

% For an overview of the reform process, see El Anzuelo (various issues)



PUBLIC PARTICIPATION 37

interest to them; and second, allow Commission officials to have direct contact with the
various actors and their demands in all the Member States, so that the broadest possible
range of views and ideas could be gathered (EC 2000). The consultation meetings built
on the questionnaires in three key ways: extending the range of people actually
engaged; allowing direct contact to be made with policy-makers and thus helping to
address the ‘remoteness’ of the CFP; and supporting two-way discussion. By touring the
EU, the Commission also managed to overcome some of the financial and time-related
motivational barriers relating to participation.

Green Paper on the Reform of the CFP

In March 2001, the Commission produced a Green Paper which was effectively a
discussion document intended to precede more concrete communications or proposals.
The document was well publicised and made accessible on the Commission’s web
pages. Interested parties, that is, stakeholders and the public at large, were invited to
comment on it. Although publication of the Green Paper was a rather passive and weak
method to support participation, it did give people an opportunity to find out about the
Commission’s thinking and express to them their views on an important document
about future European fisheries governance

Public hearing

The Commission held a Hearing on the CFP Reform in June 2001, which provided an
opportunity for more than 400 individuals to hear at first hand about the Commission’s
reform ideas, and for individuals to express their views both during the formal sessions
and between sessions. More than 106 oral representations were made (Hatchard 2003;
Ritchie and Wood 2001), with environmental views featuring heavily amongst these.
However, the format of the hearing meant that the Commission gathered information,
rather than encouraged real debate on any given issue. This consequently provided a
valuable means of promoting openness and transparency, engaging a broader public,
and providing a channel for expressing views, but it did not offer much in terms of
meaningful two-way dialogue. The nature of the event, and the costs of attending it, also
meant that it attracted the most interested public groups that also had resources to travel
or otherwise were well placed to attend.

Roadmap

Communication efforts were stepped up during the CFP reform process, with the
Commission issuing a ‘Roadmap’ (EC 2002c¢) that set out key steps to be taken as part
of the reform, including production of a number of Commission proposals and more
general communications. Rather like the Green Paper, this Roadmap is best seen in the
context of the wider reform process, including also the media activities that
accompanied its release and subsequent discussions. Nevertheless, it too was a rather
weak participation tool, designed to inform stakeholders of the path that was being
taken by the Commission, and how this would affect the fisheries sector in particular. In
this way, it was a confidence-building measure, to support participation per se and
reduce resistance to the reforms.

Other Communication Methods

Considerable information was produced and made accessible via the DG Fisheries
website, in order to inform the press and others interested in understanding the reforms
and the arguments for them. CFP reform issues were subsequently covered by the
mainstream press, including the Financial Times and the Economist magazine, although
some of this was linked to the replacement of the Danish Director-General during 2002.
There were also various informal meetings, with public groups entering into dialogue
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with DG Fisheries staff, particularly involving fishermen’s representatives and
European NGOs, such as the World Wide Fund for Nature (WWF). The Fisheries
Commissioner and staff also embarked on a series of missions to present the reform
package and to provide opportunities for questions to be raised. This tour marked the
end of the Commission’s activities and supported the start of debates on national
positions to be taken on the reform proposals.

Taken in addition to the general mechanisms for participation in the Commission’s
work, the CFP reform process clearly employed a range of different methods in an
attempt to extend engagement beyond the ‘usual suspects’, engaging stakeholders in
discussions on what were relatively complex reform issues, and using stakeholder views
throughout the reform process, to build up a reform package. In rolling out its
participation activities, the Commission clearly also committed significant amounts of
resources in terms of time and funding, suggesting a real desire to invest in
communication and dialogue.

Despite the approaches used, however, the Commission relied heavily on more
conventional participation methods, notably consultation papers and stakeholder
meetings. More innovative methods such as focus groups, consensus conferences,
citizens’ juries or community panels were not used, nor was funding made available to
ensure participation in meetings by the less motivated ‘publics’. The Commission’s
approach reflects a tendency to see more intensive public participation exercises as a
way of engaging ‘core’ stakeholders and experts, rather than exploring options to
engage other ‘publics’ in the process.

2.3.2.3 Assessing the Effectiveness of the Commission’s Participation Efforts
Recognising the limits of the types of participation methods applied by the Commission,
it is nevertheless useful to assess the effectiveness of the Commission’s efforts in
relation to the three main objectives of participation that were outlined above.

Level of ongoing engagement by different sections of the public

Throughout the reform process, the Commission managed to engage a far wider
audience than had previously been the practice in this area. From the launch of the
questionnaire through to the 2001 hearing, attempts were made to widen stakeholder
engagement. Nevertheless, the methods used did not allow the Commission to reach
much beyond user groups and representative organisations. In some cases, notably the
regional meetings, stronger engagement with affected communities was possible, but
wider engagement with the general public was not really sought, despite the 2002
reforms providing a suitably strategic opportunity to generate greater public interest and
awareness of marine environmental issues. Nor were the Commission’s methods able to
effectively gauge the public values in this area: for example, on issues such as having a
healthy marine environment; the morality of intensive aquaculture; bycatch; or EU
fishing agreements with African countries. Instead, the Commission appeared to have
relied heavily on NGOs to communicate messages to the public and also to provide
‘public’ feedback on the Commission’s activities.

The main 2002 reform process was concluded at the end of 2002, with the focus moving
to more detailed discussions on implementation of the ‘new’ CFP. Since that time, the
level of engagement with stakeholders has changed and, to some extent, deepened.
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NGOs have remained involved through the main advisory committee structure, and
have secured a place in the Regional Advisory Councils (RACs) that are being
established by the Commission. Fishermen’s groups have used much the same
mechanisms to stay engaged, although also benefiting from participation in discussions
on new EU stock recovery plans. EU-level NGO media communication activities have
reduced somewhat, however, with implications for wider public engagement. The fact
that stakeholders have remained engaged may have been more of a reflection of the
importance of the discussions than a particular happiness with the process. At the very
least, however, it does suggest that stakeholders were sufficiently happy so as not to
walk away from the discussion table during or after the reforms.

Mitigation of Conflicts Between Groups and Supporting Compliance

At the beginning of the reform process there were many areas of disagreement between
the fisheries sector and other interests, and within the fisheries sector. The questionnaire
responses and subsequent discussions in the regional meetings highlighted conflicting
interests between: fishermen and environmental actors; deep-water versus coastal
sectors; and northern versus southern interests (Hatchard 2003). The final reform
agreement sought to reconcile these different interests, in particular by making the
environment more central to the CFP. The fisheries sector appears to have accepted the
inevitability of this shift and the reforms could therefore be deemed to have succeeded
in terms of managing and reconciling at least some conflicting interests. There were
even examples of sector and environmental interests actively collaborating in the
interests of long term environmental and social sustainability of the industry, for
example, involving WWF UK and the Scottish Fishing Industry.

However, the nature of discussions surrounding the detailed implementation of the CFP
reform, particularly in relation to the development and adoption of EU stock recovery
plans, suggests that the reconciliation was to some extent superficial. This is, perhaps,
not surprising, as the 2002 reforms were largely strategic in nature, leaving most of the
important details of implementation to subsequent negotiations. Overall, however, the
reform process did help to bring together the different interests and engage them in a
more mature dialogue with one another, as well as with the Commission services.

The reform process itself, including the questionnaire and Roadmap, also allowed
stakeholders to see how they would be affected by a ‘new’ CFP, and the costs and
benefits of different approaches. This should have built confidence that reforms were in
the interests of the fisheries sector and associated communities, as well as the public
more widely. For example, the Roadmap and some of the Commission documents that
followed, sought to emphasise that restructuring would be undertaken in a way that
would minimise negative impacts and ease the inevitably difficult transition to long-
term sustainability. In particular, the Commission emphasised recent socio-economic
trends, such as the persistent decline in employment in the sector, and the fact that
action was needed if this trend was to be reversed. In this respect the process should
have improved general confidence and buy-in into the process which was in everyone’s
interests; clarified the overall long-term direction of reform; and reassured fishermen
that nothing unexpected was going to happen. In turn, this should have strengthened
considerably the likelihood of ‘compliance’ with the ‘new’ CFP. However, there is little
evidence of such increased harmony and compliance, especially after the unpopular
Fisheries Council decisions in December 2003 and December 2004 on TACs, days-at-
sea, and the North Sea cod recovery plan.
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Improved Quality of Decisions

The 2002 CFP reform proposals did reflect a wider range of issues than had previously
been tackled by the CFP. The new CFP basic regulation and the Commission proposal
that preceded it, referred in particular to ecosystem-based management, precautionary
principle, and good governance, which were all new to the main CFP framework. As
such, public participation by environmental and other public interest groups did appear
— at least at first glance - to influence to a significant degree, the shape and content of
the new and improved CFP agreement.

Of course, in the absence of detailed analysis of a number of official documents and
interviews, it is impossible to establish with any certainty the extent to which the ‘new’
CFP was actually influenced by the public participation that did occur, given the
possibility of there being a number of intervening variables. The Commission had a
particular interest in coming forward with a new policy that was more effective and also
more cost-effective. Additional stakeholders could have been brought into the process in
order to bolster the Commission’s negotiating position in relation to certain Member
States and certain elements of the fisheries sector. Nevertheless, the Commission’s
approach to the reforms was certainly a great improvement on previous participation
efforts and undoubtedly supported all three public participation objectives identified in
this paper. Table 2.1 contains a summary of the above points.
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2.4 Conclusions and future prospects

In the discussion on fisheries governance and public participation, it is important to
understand the potentially wide-ranging implications of the latter concept. In particular,
public participation means more than simply reinforcing engagement of existing
sectoral and even environmental public interest groups, but also calls for the
involvement of other publics, at least if the potential of public participation is to be
maximised. Poorly constructed efforts to enhance public participation may not in fact
engage different or relevant publics, and may instead reinforce existing patterns of
participation involving relatively powerful and vocal interest groups.

The CFP provides a useful focus for those trying to evaluate public participation
strategies and practice in the EU. Not only are there numerous CFP measures in place
and in the pipeline at any one time, but the nature of individual measures also varies
widely, some using very top-down command-and-control type approaches whilst others
leave a great deal to be decided at the national and sub-national levels. At the EU level
alone, there are several institutions that can engage the public. The result is that the CFP
provides a rich seam for those wishing to examine practice in public participation.
Critics who demand greater public participation should reflect that efforts to ensure it
could potentially become completely overwhelming. A trade-off has consequently to be
made so that limited resources are tailored as much as possible to the specific objectives
being pursued.

This chapter has examined practice in relation to the Commission’s handling of the
2002 CFP reform process — just one institution’s role in one of many policy processes —
but a particularly major and strategic one that attracted widespread interest from a range
of actors and organisations. Although it only provides a very limited view of public
participation in relation to a rather atypical policy formulation process, the CFP reform
process does offer an opportunity to examine ‘best practice’ within the Commission’s
DG Fisheries and the extent to which this is keeping up with broader thinking and
approaches on public participation. The conclusion from the analysis is that the
Commission stepped up efforts in this area, significantly enhancing the more permanent
participation structures and mechanisms that existed before and during the 2002
process. However, the Commission’s good practice appears to compare less favourably
with state of the art methods that are being developed and promoted elsewhere,
particularly as regards engaging new groups or ‘publics’ in policy discussions.

The 2002 CFP reform process has led to a new emphasis on governance and stakeholder
participation. This is most obviously demonstrated by the RACs that are being
established, building on an implementing Regulation adopted in 2004 (Regulation
2004/585). RACs are to bring the CFP closer to individuals and communities most
affected by fisheries. While not having formal decision-making powers, their views will
in certain circumstances have to be taken into account by the Commission and the
Member States.

RACs offer the prospect of stronger engagement by certain groups in the EU policy
formulation process, creating the space for stakeholders to participate in two-way
communication and ongoing dialogue, with the quality of discussions hopefully
maturing with time. This should allow conflicting views to be aired and worked through,
with the overall legitimacy of decisions potentially being enhanced, to some extent
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at least. RACs should also ensure additional knowledge is brought to the table, although
participation is to be limited to a relatively small group of individuals. Environment and
consumer groups are to be represented on RACs, but the fishing industry will dominate.
Other ‘experts’ may be invited to meetings but only if members so desire.

The make up of RACs reflects perhaps a desire above all to resolve conflicts and build
confidence in the CFP — the second objective of public participation; while
improvements in the quality of decisions and outcomes — the third objective — appear to
be served less well by RACs. Rectifying this imbalance could mean changing the RAC
membership, but also using alternative participation methods to engage other ‘publics’.
Consideration would also need to be given to ways of getting other less ‘motivated’
groups effectively involved. This includes environmental groups that currently have
access to RACs but lack the necessary resources to participate fully in their work. It is
also important to remember that RACs will not meet broader objectives aimed at
informing society at large about fisheries policy. Overall, therefore, RACs should be
seen as very welcome, but only another step toward true public participation in EU
fisheries policy-making.
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CHAPTER 3
ENGAGING STAKEHOLDER PREFERENCES THROUGH DELIBERATIVE
DEMOCRACY IN NORTH SEA FISHERIES GOVERNANCE

JENNY HATCHARD
School of Geography, Politics & Sociology, Newcastle University, Newcastle upon
Tyne, NE1 7RU, UK

Abstract

The question of how the preferences of a broad range of stakeholders can be effectively
brought into the process of fisheries governance is one that has yet to be resolved in the
North Sea context. To date, a top-down style of fisheries governance, exemplified by
the Common Fisheries Policy (CFP), has failed to meet the expectations of all those
involved in North Sea fisheries — from the science community to the fishing industry
and from environmentalists to politicians. Part of this failure has been attributed, by
stakeholders, to three democratic deficiencies of the CFP — its centralisation, its
politicisation and its externalisation — which have collectively caused the exclusion of
the majority of stakeholders from the process of fisheries governance This chapter
considers what prospects two models of democracy — representative (currently in
operation in North Sea fisheries governance) and deliberative (unexplored in North Sea
fisheries governance) — offer for successfully engaging a broad range of stakeholders. I
argue that the current governance framework is characterised by both ‘thin’ (electoral)
and ‘thick’ (corporatist) types of representative democracy, but that knowledge of
stakeholder preferences obtained by a process of deliberative democracy offers a better
way of strengthening the legitimacy and effectiveness of North Sea fisheries
governance. Research conducted using iterative stakeholder engagement (ISE) — derived
from the deliberative model — to develop a framework for ecosystem-based fisheries
management in the North Sea is employed to support this claim.

3.1 Introduction

The notion of including stakeholders in fisheries governance is gaining currency in the
European Union (EU) (World Commission on Environment and Development 1987; EC
2002a, 2002b). However, there is no commonly agreed understanding of how this might
best be achieved. The North Sea — one of the most important of the EU’s regional seas —
manifests two types of stakeholder participation in fisheries governance: a ‘thin’ or
electoral type of representative democracy (for example, the EU Fisheries Council); and
a ‘thick’ or corporatist type of representative democracy (for example, co-management
in the Netherlands and Norway). However, the thin type is a very diluted style of
stakeholder representation — few UK stakeholders feel that the UK Fisheries Minister is
representing them at the EU Fisheries Council. Similarly, the thick type is also a
restricted style of stakeholder representation as co-management has historically only
included resource users in the governance process, thereby effectively excluding all
other stakeholders. Additionally, co-management tends to limit participation to a select
few representatives of the fishing industry, leaving many resource users with no voice,
particularly if they are not affiliated to the dominant national associations. Thus, while
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the thick type of representative democracy has achieved a greater degree of stakeholder
participation than has the thin type, it is still an incomplete solution to the problem of
increasing the level of stakeholder participation in fisheries governance.

This chapter considers an alternative to the representative democratic model of
stakeholder participation in fisheries governance (whether thin or thick). Iterative
stakeholder engagement (ISE) is drawn from the deliberative model of democracy and
consists of a systematic and sustained dialogue with a broad range of fisheries
stakeholders about their preferences regarding the structures, styles, instruments and
controls of fisheries governance. This deliberative democratic model of fisheries
governance offers a means by which more stakeholders can obtain more effective access
to the fisheries governance process. The viability of this alternative model of
stakeholder participation in fisheries governance is supported by empirical evidence
from a recent European project — European Fisheries Ecosystem Plan (EFEP) — which
employed ISE to consult with a wide variety of stakeholders from several countries
around the North Sea.

3.2 Fisheries stakeholders in the EU

In many parts of the world, the involvement of stakeholders has come to be seen as a
necessary component of marine fisheries governance. The advantages of such
involvement are well rehearsed in the literature (Jentoft & McCay 1995; Nielsen 2003;
Hatchard et al 2004). For example, it is claimed that stakeholder participation in the
governance process will improve the perceived legitimacy of the governance system in
general, and of specific regulations in particular, in the minds of resource users and the
wider stakeholder community, which will in turn increase compliance (Pinkerton 1989;
Hatcher 2000). It is also claimed that incorporating stakeholders’ views into the
decision-making process will take advantage of their wide experience and knowledge,
which will produce better policies, not least because stakeholders will be able to shed
light on the likely implications and consequences of different management measures for
both ecological and societal systems (EFEP 2004; McCay and Finlayson 1995).

However, acceptance of the concept of stakeholder participation, observable in both the
developing world and developed countries, has only recently begun to spread in the
actual governance of European seas, where fisheries governance has traditionally been
characterised by a centralised, politicised and coercive style of management,
orchestrated by the Directorate-General for Fish (DG Fish) in Brussels, and legitimised
by a thin type of representative democracy in the shape of the Fisheries Council, the
members of which are the elected Fisheries ministers of the Member States. Any
tendencies towards a thick type of representative democracy have been restricted to the
internal fisheries policies of individual Member States within the Union (of which the
Netherlands’ co-management system is a good example).

However, in the not too distant future, if we are to believe the rhetoric of European
fisheries’ political masters, it is likely that stakeholder participation will be established
as a permanent element of EU fisheries governance, alongside, if not in place of, what
has hitherto been a wholly top-down affair. This is a significant change in the
governance process, the importance of which for the fishing industry, and for
environmental interests, should not be underestimated, although it is yet to be
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established what form this participation will take — representative, deliberative or
otherwise.

This probable shift comes after two damaging decades of centralised governance of
Europe’s ‘common pond’ under the Common Fisheries Policy (CFP), which was
introduced in 1983 (Holden 1994; Symes 1997; Cooper 1999). The impact of this
period of governance, which has been described by many stakeholders (including the
majority of those who participated in the EFEP consultation) as divorced, via many
layers of bureaucracy, from the reality of fishing and the environment on the ground, is
particularly clear in the North Sea. During these decades, there has been a significant
decline in many demersal commercial fish stocks — most notably cod, but also other
species such as plaice — and the “decimation” (in the words of fishers) of many fishing
communities — few of which have alternative means of income provision.

Those critics who subscribe to the view that the manner of European fisheries
governance has contributed to (if it is not the sole cause of) the current ‘crisis in
fisheries’, cite three negative features of the EU’s fisheries governance system:
centralisation, politicisation and externalisation.! First, the EU’s centralisation of
authority excludes most resource users from the decision-making process. The only
legitimate way in which members of the North Sea’s fishing industry can influence this
process is through lobbying of their national governments, the European Commission
and the Council of Ministers, via their national fishers’ associations. Given that these
associations do not necessarily represent all individual fishing operations that are
impacted by policy decisions, the centralised governance system has effectively
excluded a significant proportion of the fishing industry from influencing the decision-
making process. The failure of the CFP’s traditional governance framework to give due
consideration to the impact of management policies on the socio-economic fabric of
fishing communities, may be attributed to this disconnection between the elite policy-
making sphere and the experiences of fishers, their families and their communities.

This centralisation of fisheries governance within the EU also affects the opportunities
of non-fishing industry interests to influence the policy process. Environmentalists, for
example, like the fishing industry, have no direct channel through which they can
participate in decision-making processes. Instead, they, too, are left with the sole option
of lobbying politicians on issues that they consider significant — such as the protection
of the North Sea’s cetacean population, and the impact of bottom trawlers on the
habitats and benthos of the seabed. There are, however, two key distinctions that must
be made between the lobbying by these interest groups and by resource users: their
relative capacity and opportunity to pressure governments and influence policy. In terms
of capacity, in general, environmental groups are better funded and more experienced
than the fishing industry, which gives them an advantage in their efforts to lobby the
political system. In terms of opportunity, the potential of different groups to
(successfully) lobby political institutions lies in the existence of a favourable political
climate. In the case of North Sea fisheries, environmental interests seem to have
synchronised more closely in recent years with the climate of government policy than
have fisheries interests.

This brings us to the second issue, that of politicisation, which indicates the degree to

' The criticisms of the CFP’s historical failure to effectively govern fisheries, outlined in this section, were
expressed by EFEP’s stakeholders during the ISE, but they also reflect opinion from the wider stakeholder
community, as documented by both the media and academic research.
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which fishers are vulnerable to the discretion of their national governments in
negotiating on their behalf at the European table or in implementing European policies.
Many fishers regard the EU’s governance system as heavily politicised. The CFP’s
modus operandi is the Total Allowable Catch (TAC) system, which sets annual quotas
to regulate how much of each commercial species a national fleet is legally allowed to
catch. Following a process of scientific assessment and analysis, which is charted
elsewhere in this volume, the ultimate decision regarding the composition of national
quotas is taken by the Council of Ministers. The Fisheries Council bases this decision,
officially, on scientific advice from the International Council for the Exploration of the
Sea (ICES), and on economic advice from the Science, Technical and Economic
Committee for Fisheries (STECF), communicated by the European Commission.
However, fishers who observe the process believe that, in some cases, decisions are
based not on these scientific and economic factors, but on far wider political
considerations (such as the Commission’s wish to support Spain’s fledgling
democracy). If so, this means that fishers’ interests have been played off against other
national interests, to the detriment of both fish stocks and the fishing industry.

The disenfranchisement of the fishing industry, and, to a lesser extent, other interested
parties, caused by the centralised and politicised nature of fisheries governance, has
created feelings of alienation from those who govern, on the part of those who are
governed. According to critics, this feeling of alienation highlights the third significant
characteristic of European fisheries governance — externalisation. Being excluded from
the policy process means that fishers have been required to comply with instructions
from the centralised authority of the EU over which they have had no say, and which
therefore appear as external to them. The feeling of helplessness that this externalisation
has engendered is compounded by the EU’s policy of employing a big stick — mainly in
the form of substantial fines — to ensure that fishers comply with regulations. These
coercive tactics have done little to address the problem of the illegitimacy with which
fishers regard the governance structure. That this in turn reduces the likelihood of
compliance by fishers with regulations (over which they have not been consulted), has
been well documented (Hatcher et al 2000).

Issues relating to governance are regarded as important factors in the course that the
North Sea’s fisheries have taken ever since the inception of the CFP. But the emphasis
that has been placed on the governance issue as a cause of the problems faced by North
Sea demersal fisheries, increased sharply with the prospect of the reform of the CFP in
2002, when there was significant pressure for a change in the governance structure as a
possible solution to the problems facing both fish stocks and the fishing industry.
Decentralisation, regionalisation and national control were all considered as possible
solutions. In the end, the European Commission advocated a weak form of
regionalisation by establishing advisory councils for regional seas (see Symes, and also
Hawkins, in this volume). As a result, the North Sea now has its own Regional
Advisory Council (RAC), consisting of a range of stakeholders, which will advise the
Commission on issues specific to its geographical area.

What was common to all the calls for the devolution of power away from the European
centre was the insistence that fisheries governance must include some level of what is
called ‘stakeholder participation’. The fact that the European Commission and the
Member States had come to accept the notion of stakeholder participation, is indicated
by the way in which CFP reform was tackled. Unlike previous reforms, the 2002 reform
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process featured a long drawn out series of discussion and consultations with a wide
variety of non-governmental stakeholder groups, in addition to the usual contributions
from national governments and lobbying pressure from fishers’ organisations (Ritchie
and Wood 2001; Coffey, this volume). These consultations took in as wide a scope as
possible of interests, including the fishing industry, the marine environmental
movement, sea anglers’ groups, and academic experts.

Since the 2002 reform, European fisheries have witnessed increased pressure on the
European Commission to institute a framework through which stakeholders can have a
more participative role in fisheries governance. The RAC structure is one mechanism
for achieving this goal of better, more inclusive governance. However, this institutional
solution may not satisfy the growing calls from fishers for an increased sense of control
over their own livelihoods and industry, nor does it give environmental groups the level
of influence over marine policy that they would like. Equally, it remains to be seen
whether it will act successfully as an arbiter between these different interests. In fact, in
the North Sea context, many stakeholders, from across the spectrum, remain sceptical of
the RAC’s capacity to deliver significant changes in governance. If they are right,
regionalisation may well result in only a slight shift of power from one political elite to
another.

In my view, what is crucial to the success of fisheries governance in the future is not
this “additional layer of bureaucracy” (as some EFEP stakeholders described the North
Sea RAC) — although it will be helpful in focusing more closely on the specific
problems of the North Sea, as opposed to other European seas — but rather a mechanism
in place which ensures the systematic identification of stakeholder preferences and an
equally systematic procedure for feeding those preferences into the governance process.
This is the argument that is advanced in this chapter, based on my experiences with ISE
in the EFEP project. But first, the meaning of the term ‘stakeholder’ must be clarified.

3.3 Meaning of ‘stakeholder’

A key revelation that came from approaching stakeholders for the EFEP project was
less their views on the central subject of the consultation — ecosystem-based fisheries
management for the North Sea — than their reactions to being considered ‘stakeholders’.
Some, particularly those familiar with policy environments, had long been aware of the
term, and, for the most part, merely questioned which groups of people the project
categorised as stakeholders. However, others, particularly from the fishing industry, had
only come across the term as a result of the ‘stakeholder consultation’ that was
conducted as a part of the CFP reform process. For many of them, this EU consultation
process had not delivered what they hoped it would. For example, some felt that their
preferred option for reform of European fisheries management — national control — had
been sidelined, or ignored. These individuals, who had effectively been deceived by
what they perceived to be an illusion of stakeholder involvement in the policy process,
were much more wary of the prospect of being ‘stakeholders’ once more. One fisher
dropped out of the process halfway through, having come to the conclusion that he no
longer wanted to be a stakeholder in Europe.

Other respondents were openly derisory about the concept of ‘stakeholding’. These
individuals regarded the ‘stakeholder’ concept as flawed, partly because of their
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perception of who would count as a ‘stakeholder’. For example, some fishers perceived
the concept to be a tool by which non-fishing interests could be incorporated into the
governance process, thereby reducing their own role and capacity to influence policy.
To them, the term ‘stakeholder’ was a threat to their existing (admittedly limited)
position in the decision-making process. This kind of scepticism and concern was not
confined, however, to members of the fishing industry. There was also some anxiety
from environmental groups that the ‘stakeholder’ concept was a means of bringing
autonomy to resource users and excluding interest groups. These concerns reflected
ambiguity in the way the term ‘stakeholder’ has been used — sometimes referring to a
broad church of interests; at other times limited to user groups.

Fear of not being designated a stakeholder is, therefore, one anxiety. Another anxiety is
fear of not being regarded as an equal stakeholder. Those with a fishing interest in the
North Sea, for example, suspect that their political masters would argue that, while both
the fishing industry and the environmental movement are stakeholders, the
environmental groups are the better guardians of the marine ecosystem. In this scenario,
some stakeholders are more important than others. Being designated a stakeholder,
therefore, does not guarantee that one has equal status to all other stakeholders. This
uncertainty undermines the value of the title of ‘stakeholder’, and it makes those who
hold this title unsure whether or not their views will be taken into account by decision-
makers. This ambiguity surrounding the term ‘stakeholder’ has cast something of a
shadow over its potential value in fisheries governance. The failure of the EU to pin
down its meaning has fed the perception that it is a term that can be manipulated for
reasons of political expedience, thereby undermining the legitimacy of the concept.

What was the meaning of the term ‘stakeholder’ in the EFEP project? Simply put, for
the purposes of the project, stakeholders were those who had a stake in North Sea
fisheries and related ecosystem features. Working from the literature on stakeholders
(Wijnberg 2000; Mikalsen & Jentoft 2001), an understanding of the term ‘stakeholder’
was developed that was tied to two key criteria: stakeholders are first, those
individuals/groups who are dependent upon the North Sea; and second, those
individuals/groups who have an interest in the North Sea (Hatchard et al 2003).
Commentators tend to impose a hierarchy on these criteria — ranking dependent
stakeholders as primary, and interested stakeholders as secondary (Wijnberg 2000).

In selecting the stakeholders to include in the EFEP consultations, I adopted this
hierarchical assessment by including more stakeholders from the dependent group (the
fishing industry) than from any interest group. This is a justifiable choice, given that
those directly dependent on North Sea fish resources for their weekly income, their
social interactions and/or for their cultural identity, are likely to experience more
significant direct impacts from changes in fisheries policy than are individuals or groups
who are simply interested in the resource and its environment. This is a form of
proximity analysis, analogous to the ripple effect of dropping a stone into a pool of
water — creatures closest to the impact will be more directly affected than will those
further away.

The result of this categorisation of stakeholders for the project was the inclusion of a
large number of dependent stakeholders from the fishing industry, and a roughly equal
total number of stakeholders from a variety of different interest groups (including
regulators, policy-makers, environmentalists and scientists) in the research sample. In



STAKEHOLDER PREFERENCES 51

this way, the question of the definition of ‘stakeholders’ was resolved within the EFEP
project.

3.4 Two models of stakeholder participation in fisheries governance

The way in which stakeholders were involved in the EFEP project exemplifies the
second of two models for involving stakeholders in fisheries governance. These two
participatory models are tied to two different models of democracy (Held 1996;
Cunningham 2002). The first model, stakeholder representation, is the product of
representative democracy. Both ‘thin’ (electoral) and ‘thick’ (corporate) types of this
model can be found within the North Sea context. The limited representational systems
operating in the UK and at the EU level are examples of the thin or electoral type of
representative democracy; while the co-management systems of the Netherlands and
Norway are examples of the thick or corporate type of representative democracy. The
second model, stakeholder preferences, is the product of deliberative democracy.
There is no institutional example of such a system within the North Sea context, but the
ISE approach adopted for EFEP’s dialogue with North Sea stakeholders is an
illustration of how such a system might operate. In this section, the practical advantages
and disadvantages of each of these two democratic models for involving stakeholders in
fisheries governance are explored.

3.4.1 MODEL ONE: STAKEHOLDER REPRESENTATION — REPRESENTATIVE
DEMOCRACY

The concept of representation of stakeholders within fisheries governance and its
decision-making processes incorporates a wide range of institutional arrangements,
from the thin types such as parliamentary democracy, to the thick types such as co-
management. In the North Sea, there are examples of both thin and thick types of
stakeholder representation. However, before I discuss them, it is necessary to clarify the
meaning of representative democracy.

In John Stuart Mill’s (1861/1991) seminal treatise, Considerations on Representative
Government, representative democracy is advocated as the best practicable way to meet
both the democratic requirement of public participation and the practical necessity of
administrating what Held (1996:107) denotes a “complex mass society”. However,
Mill’s ideal polity was what he termed “popular democracy” or “completely popular
government” — the classical style of direct democracy in operation in the city-states of
the Ancient World. He put forward two justifications for direct democracy: first, the
rights and interests of all people “are only secure from being disregarded when the
person interested is himself able, and habitually disposed, to stand up for them. It is
humiliating to be excluded from the political pale...It is a great discouragement to an
individual, and a still greater one to a class, to be left out of the constitution; to be
reduced to plead from outside the door to the arbiters of their destiny, not taken into
consultation within” (Mill (1861/1991:254). Second, such a system would bring greater
prosperity. That these two arguments apply to fisheries governance is evident from the
demand, particularly from stakeholders within the fishing industry, for more notice to
be taken of their views; for power to be devolved away from Brussels and closer to
home; and for self-governance, which, they claim, would bring greater prosperity and
more chance of achieving sustainability.



52 HATCHARD

However, Mill recognised that direct democracy would be untenable in any society
bigger than a small town, and, as far as Britain as a whole was concerned, he looked to
the national political changes taking place — particularly the series of Reform Acts from
1832 onwards which gradually extended the franchise — for a model that would balance
the twin aims of popular participation and effective administration. Effective
administration, he conceded, could be achieved by a well-educated and experienced
bureaucracy; but unless it was combined with some element of popular participation, he
believed that the political system would lack vitality and innovation. Thus, only through
popular participation (even to a limited extent, such as by electoral voting), combined
with an organised bureaucracy, would it be possible to establish a stable and progressive
government:

...the only government which can fully satisfy all the exigencies of the social
state, is one in which the whole people participate; that any participation, even in
the smallest public function, is useful; that the participation should everywhere
be as great as the general degree of improvement of the community will allow;
and that nothing less can be ultimately desirable, than the admission of all to
share in the sovereign power of the state. But since all cannot, in a community
exceeding a small town, participate personally in any but some very minor
portions of the public business, it follows that the ideal type of a perfect
government must be representative. (Mill 1861/1991:255-6)

Mill’s theory of representative government has stood the test of time, exemplifying the
most successful and accepted political model in the contemporary western world.
Importantly for this chapter, the influence of this model of representative democracy has
not been limited to national political systems, but has infiltrated into all levels of society
to the point where representation is the accepted means by which the general populace
influences policy of all kinds. However, Mill deals with only one of two types type of
representative democracy — which we have termed the ‘thin’ or electoral type —
characterised by local and national governmental elections open to all adult citizens, but
in which the extent of stakeholder participation in decision-making is low. The other
type of representative democracy — which we have termed the ‘thick’ or corporate type
— is characterised by elections restricted to members of a particular industry, where the
extent of stakeholder participation is higher.

We can see both these types of representative democracy at work in North Sea fisheries
governance. At the thin end of the spectrum of representative democracy in North Sea
fisheries governance is the EU. The emphasis of European fisheries governance,
particularly in the North Sea, is on the bureaucratic aspect of representative democracy,
rather than on its participative dimension. Indeed, a phrase that I often heard used to
describe the EU’s CFP during the EFEP project was “bureaucracy gone mad”. The
popular participation aspect of the CFP has largely been limited to national elections,
which provide formal political authority to Ministers in the important Fisheries Council,
and select representatives to serve in the European Parliament, which has some limited
authority in fisheries issues. However, a powerful bureaucratic machine in the form of
the unelected European Commission, is responsible for day-to-day fisheries decision-
making, which may illustrate Mill’s contention that bureaucracy without popular
participation to complement it, is liable to lead to sclerosis.
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Also occupying the thin end of the spectrum of representative democracy is the UK’s
national mode of applying the CFP to its fisheries, where stakeholder participation in
fisheries governance is quite minimal. Apart from the formal opportunity of all citizens
to vote in national elections by which governments are elected, which in turn select
fisheries ministers, members of resource user and interest groups in the UK only have
the opportunity to lobby government. Generally, representatives of sectors of society
take on this role, and as a rule, it is the bigger groups that shout the loudest who are
most heard. As far as fisheries governance is concerned, such groups include fishers’
organisations at both the national level, in the form of the National Federation of
Fishermen’s Organisations (NFFO) (which covers England and Wales), and the Scottish
Fishermen’s Federation (SFF), as well as more regional and local groups, and interest
groups such as the environmental lobby. Thus, at the thin or electoral end of the
spectrum, it seems that the link between stakeholders (of all kinds) and their political
representatives is nominal and, possibly, even fractured, with few attempts made to
bridge the gap, and no system in place, beyond parliamentary procedures, to make even
this weak process an accountable one.

However, at the local level in the UK, there are some examples of a thick or corporatist
type of representative democracy. For instance, the 12 Sea Fisheries Committees (SFCs)
in England and Wales, which manage local inshore fisheries, are made up of
representatives from the fishing industry, as well as from local government (Knapman,
this volume). Also, there are many Producers Organisations (POs) in the UK, which
have been given the power to allocate quota to fishers, and there are several examples,
such as Invest in Fish South-West, of ‘partnerships’ comprising fishers, other resource
users, local authorities, and environmentalists, with responsibility for managing local
stocks. The possibilities for involving stakeholders in fisheries governance through
these local institutions have been explored by Phillipson and Crean (1997). However,
apart from POs, these ‘thicker’ participative regimes tend to be confined to inshore
waters.

By contrast, some other North Sea states have instituted a thick or corporatist type of
representative democracy for offshore fisheries governance to supplement the limited
electoral foundation of their democratic representation, and to support (with the
exception of Norway which is outside the EU) their interaction with the limited system
of representative democracy inherent in the CFP. In Denmark, for example, fisheries
governance is based on cooperation between the government ministry (the Ministry of
Agriculture, Fisheries and Food) and industry. This collaboration has been formalised
by the creation of several advisory, or consultative, boards, which provide user-group
participation in management policy-making. Two boards are especially important: the
EU Advisory Board and the Advisory Board for Commercial Fisheries. A variety of
organisations participate in policy-making through the advisory board system, and,
although it is fairly centralised and top-down, local government institutions and
environmental groups do succeed in influencing decisions.

Less broadly-based, but more participatory, are the co-management systems in
operation in Norway and the Netherlands (Van Ginkel; Hernes et al, both this volume;
Hersoug and Rénes 1997). These corporatist-style systems enable formal interaction and
cooperation between government and representatives of fisheries interests to develop in
order to agree national fisheries policy (Sen & Nielsen 1996:406; Pomeroy and Berkes
1997). It is important to note, however, that in both countries the participation is limited
to resource users — dependent stakeholders — and excludes interest groups, such as
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environmentalists. For example, in Norway, the Norwegian Fishers’ Association works
with the Norwegian Ministry of Fisheries to establish their quota allocation mechanism
(Hernes et al, this volume), while in the Netherlands, the fishing industry, in the guise
of two key organisations — the Nederlandse Vissersbond and the Federatie van
Visserijverenigingen — works in close conjunction with government to ensure that the
group system — the Biesheuvel groups — operates effectively to maximise quota uptake
and ensure compliance with regulations (van Ginkel, this volume). The key difference
between the two systems is that, unlike Norway, the Netherlands’ scope for decision-
making within this co-management framework is limited by the strictures of the CFP.

What is clear from the examples of Norway and the Netherlands is the central role
played in co-management by the national fishermen’s organisations. It seems that the
industrial representative arrangements in North Sea states for dealing with fisheries
governance are targeted at ensuring the representation of resource users (dependent
stakeholders) rather than other interests (interested stakeholders), and only those
resource users who are represented by the main fishers’ organisations. So co-
management seems to be an extension of the privileged lobbying position that industry
elites hold in the more limited representative systems of the UK and the EU, rather than,
as Noble (2000:76) hopes, facilitating “participatory democracy” in fisheries
governance.

There is thus a range of types of stakeholder representation in countries around the
North Sea, from basic citizen rights to vote for, and to lobby, their representatives, to
corporatist arrangements for the representation of resource users in management
decision-making via their industry representatives. The latter arrangements strengthen
the links between individuals and their political representatives by including industry
representatives in governance decision-making. However, even in these co-governance
systems, many stakeholders are frustrated, either because they are excluded altogether
from the decision-making structure (like the environmentalists), or because their
representatives are out of touch with their problems (like some fishers).

I contend that the representative route (whether thin or thick) — as illustrated at EU level
and within the key North Sea fisheries states — is not the only democratic route, nor is it,
as has been demonstrated by the dissatisfaction expressed by stakeholders, sufficient to
meet the requirements of modern “good governance” (Kréger 2001). Accordingly, it is
important to search for other ways of providing opportunities for popular democracy.
One such possibility — that of stakeholder preferences determined by a deliberative
democratic process — is explored in the following section.

3.4.2 MODEL TWO: STAKEHOLDER PREFERENCES — DELIBERATIVE
DEMOCRACY

As we have seen, fisheries governance mechanisms based on the theory of
representative democracy are an accepted feature of North Sea fisheries governance.
However, we must not let this established system preclude a search for alternatives
and/or supplementary mechanisms drawing on another dimension of the democratic
principle — its deliberative dimension. The purpose of this chapter is not to examine all
the possibilities that exist within the deliberative model of democracy — that objective
is, in any case, being pursued elsewhere: for example, in the analysis of the value of
deliberative democracy for environmental political agendas (Dryzek 1997, 1998; Smith
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2003). Instead, my aim is to look at a particular exemplification of deliberative
democracy — that relating to stakeholder preferences — and to consider its potential
application to North Sea fisheries governance. In this section, I will, first, examine the
concept of ‘stakeholder preference’ and its relationship to deliberative democracy; and,
second, discuss the way in which EFEP employed iterative stakeholder engagement
(ISE) to initiate a dialogue with a broad range of North Sea stakeholders to ascertain
and understand their preferences.

3.4.2.1 ‘Stakeholder Preference’ and Deliberative Democracy

It could be argued that representative democracy reveals ‘stakeholder preferences’.
Indeed, liberal democratic theory uses the concept of ‘preference aggregation’ to mean a
process of decision-making by majority voting. Members or citizens come together and
express their preferences through a vote (Held 1996; Cunningham 2002; Elster 1998:6;
Smith 2003:5). Preference aggregation operates on the basis of several assumptions:
that all who are entitled to vote are equal; that the majority vote provides the ‘agreed’
solution; and that the system operates within a liberal democratic state whose citizenry
will, by and large, accept those outcomes. As Cunningham (2002:163) points out, this
‘liberal’ approach “pictures citizens entering a democratic political process with fixed
preferences that they aim to further by use of democratic institutions and rules.” In the
fisheries world, we see preference aggregation being conducted, at the highest level, by
the Council of Fisheries Ministers in the EU.

However, this formal representative system is a poor way of identifying stakeholder
preferences, because, in such a system, there is only a remote and fractured connection
between voters’ intentions and government policy. As such, representative preference
aggregation amounts to what Goodin (2003:48ff) describes as “recording”, rather than
“respecting”, preferences and does little to address any conflict between different
groups of stakeholders and between stakeholders and regulators regarding “what public
policies should be or how they should be arrived at and enforced” (Cunningham
2002:164). The unsatisfactory outcome of the CFP reform consultation process
illustrates the limitations of this approach.

In contrast, the deliberative model of democracy offers a more “respectful” approach to
‘preference’, one that forges a closer link between stakeholder preferences and the
governance system (Goodin 2003:48ff) in two ways. First, deliberation of preferences
entails discussion of the reasoning behind preferences in order to reach a common
consensus. Cunningham (2002:164) describes this process: “...those engaged in
deliberative-democratic practices must be prepared to question and to change their own
preferences and values. In such practices each gives reasons for his or her initially
favoured views aiming thereby to persuade others to adopt them.” This possibility of
having a genuine influence on the policy process through collective discussion and
decision-making is likely to make stakeholders feel they are part of the governance
process. Second, according to Fiorino (1996:194), deliberative democracy located at
“the lowest possible level” (1996:209), promises to close the participation gap that has
been created by the centralisation of policy and by top-down decision-making processes
(characteristic of European fisheries policy to date).

This deliberative model of democratic theory has been widely applied to environmental
and natural resource management and decision-making in recent years (Dryzek 1997,
1998; Elster 1998; Fiorino 1996; Smith 2003). A key objective of this endeavour has
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been to find a way for democracy, and democratic governance processes, to reflect the
plurality of environmental values held by those involved in environmental politics
(Smith 2003:5-6) and to enable individuals and groups to express the intensity of the
preferences they hold (Fearon 1998:45) Additionally, unlike representative preference
aggregation, preference deliberation offers some political space and opportunity for the
transformation of preferences to take place (Elster 1998:6; Gambetta 1998:22-3;
Cunningham 2002:164) This is particularly important in the environmental context
where information is complex and sometimes sparsely available and which can affect
stakeholder preferences if they are aware of it. Accordingly, deliberative democrats’
interpretation of preferences offers a better prospect of informed consensus-building.

Graham Smith (2003) is one proponent of this deliberative approach to environmental
governance. For him, the ascertaining of citizen preferences provides a practicable
means of reflecting environmental value pluralism. Smith proposes three deliberative
procedures for the inclusion of citizens’ preferences in the policy process: mediation,
which involves the participation of members of affected interests in conflict resolution
or problem solving; citizen forums, which enable a cross-section of the population to
hear evidence and discuss issues of public concern; and citizen initiatives and
referenda, which allow a population to vote directly on policy issues (2003:80-99).
Similar procedures are also recommended by Fiorino (1996:209).

This deliberative approach to environmental governance is directly applicable to
participatory fisheries governance institutions. Deliberative analysts’ understanding of
the problems of environmental governance and their causes are very relevant to North
Sea fisheries in which centralised institutions are paramount, in which views may be
heard but not listened to, and in which the vast diversity of environmental values are not
explored and reflected by the policy process. In addition, despite limits identified by
Fearon (1998:47) and Elster (1998:101) regarding incentives for participants to
misrepresent their position, the deliberative mode encourages the search for common
ground and consensus between diverse interests.

However, the particular deliberative procedures that Smith (2003:80-99) proposes do
not seem the most appropriate way to address two of the three key flaws of current
North Sea fisheries management — centralisation and externalisation. First, although
mediation could be a positive means of resolving specific policy conflicts between
regulators and regulated, such an ad hoc procedure would not alter the top-down,
centralised dynamics of the fisheries governance system. Second, citizen forums open
the door to public debate, and this could have the effect of diluting, rather than
increasing, the role of dependent stakeholders in fisheries governance, thereby
perpetuating their externalisation. Finally, citizen initiatives and referenda do not
provide much opportunity for genuine deliberation. However, on the positive side, all
three of Smith’s procedures, by reducing the role of explicitly political interests, could
help to reduce the politicisation of fisheries governance and decision-making.

Let us now turn to an alternative deliberative procedure for preference deliberation,
used by my colleagues and I, in our work with stakeholders, conducted as part of the
EFEP project. I characterise this method as ‘iterative stakeholder engagement’ (ISE)
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3.4.2.2 lterative Stakeholder Engagement (ISE)

EFEP (2004) was a three-year project, funded by the European Union, which aimed to
develop a framework for ecosystem-based fisheries management for the North Sea.
Iterative stakeholder engagement (ISE) was incorporated into the project from the
beginning, entailing a two-way process of discussion and information transfer which
primarily involved two phases of (where possible) face-to-face semi-structured
interviews with a variety of stakeholders from four North Sea states — Denmark, the
Netherlands, Norway and the UK — and from both dependent and interested sectors
(Hatchard et al 2003, 2004). This lengthy process of iterative dialogue between
researchers and stakeholders sought to examine stakeholders’ “deeper preferences” and
detect changes in them over time, rather than the “superficial expressions” (Goodin
2003:49) that a one-off paper-based survey would have yielded. The ISE process also
provided opportunities for stakeholders to reflect on their own preferences and, through
some multi-participant consultations and consistent reporting of aggregated findings to
stakeholders, those of others. Goodin describes this internal process as “democratic
deliberation within”.

The first ISE phase (Hatchard et al 2003), which was conducted in late 2002/early 2003
at the beginning of the project, sought to establish stakeholders’ overall impressions of
the health of North Sea commercial fish stocks and that of the North Sea ecosystem, and
their preferences regarding four aspects of fisheries management: structures; styles;
instruments; and controls. The general preferences of the EFEP stakeholders regarding
these four aspects are presented in Table 3.1.

The views and preferences which stakeholders expressed during this primary ISE
process were used by the project team first, to assist in identifying significant features of
the North Sea ecosystem (Ragnarsson et al 2003), and second, to inform a process of
ecological modelling of a variety of management scenarios aimed at the protection of
particular ecosystem features and functions (Piet et al 2003; Silvert et al 2003).

The second phase of engagement (Hatchard et al 2004), took place during 2004. In this
second phase, researchers employed a key ISE tool — a visual discussion facilitator — to
visually convey to stakeholders the possible ecological impacts of the management
preferences they had expressed in the first ISE phase. This computerised visual aid
facilitated discussion of a range of management scenarios for meeting particular
ecosystem goals and of their ecological and societal implications. These scenarios were:
spatial effort management; effort redistribution; human-consumption and industrial
fisheries effort reductions; gear regulations; fisheries protected areas; and conservation
protected areas.
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Table 3.1. Summary of overall management preferences of EFEP stakeholders, expressed in the first

consultation (Hatchard et al 2003)

Aspect of
management

Overall
stakeholder
preference

Reasoning

Structures

Styles

Instruments

Controls

Regional North
Sea
management

Inclusiveness

Long-term
strategy

Clarity and
equality

The overall consensus between stakeholders was that it is not
possible for any one fishing fleet to manage their role in the
North Sea independently of other fleets. North Sea fishing
impacts on stocks and the ecosystem are inter-connected and
should be managed as such. However, stakeholders also shared
the view that the EU’s CFP has been unsuccessful in its pursuit
of a sustainable policy. A regional form of management could
achieve this as long as all the different interests — national and
sectoral — work together for common aims. Such a development
represents to stakeholders an opportunity to move away from the
politicisation which has characterised the CFP, and to limit
management decisions solely to North Sea actors. Importantly,
while there was some support for regional North Sea
management among Norwegian stakeholders, they did not
advocate a loss of their own sovereignty to such a body.

Overall, stakeholders agreed that fisheries management at all
levels needs to incorporate, in particular, the fishing industry into
decision-making. The top-down coercion of the CFP, mirrored
by a lack of inclusiveness within some states, was criticised by
stakeholders from both inside and outside such management
regimes. They argued that the exclusion of key stakeholders from
decision-making and developing regulations has created a
climate within which the fisheries management system is not
accorded much legitimacy or respect by those it seeks to regulate,
and some suggest that co-management within states offers one
means by which this problem could be addressed.

Stakeholders argued that the broad brush, reactive approach
which has long characterised European fisheries management
must be replaced by a proactive, carefully targeted and sensitive
approach. Thus, stakeholders advocated a system in which
management instruments, whose impacts — environmental and
economic — have been assessed, should be combined in a targeted
manner to address particular issues. The opinions of stakeholders
regarding the form which these regulatory instruments should
take did, however, vary. There was controversy over whether the
status quo of the quota system (that many regarded as unfair)
should be maintained, albeit modified, or whether it should be
replaced wholesale by a system which regulates the amount of
time vessels can spend fishing. However, stakeholders did agree
that technical management must play a central role and that
further research needs to be conducted in this area. There was
also support for ‘real-time’ closures and for work to be done to
reduce discards.

The emphasis given by stakeholders with regard to controls was
on the clarity of regulations, which should be enforced in a
consistent way, incurring the same penalties, throughout the
North Sea.
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Table 3.2. Acceptability of management scenarios for meeting particular ecological objectives expressed in the
second consultation (Hatchard et al 2004)

Measure Ecological objective  Acceptability  Implementation Data requirements
General effort Reduce direct Maybe Days-at-sea Ecological and socio-
reduction effects of fishing on economic impacts of
target stocks effort reductions to
date
High frequency | Reduce discards of Yes Real-time closures in Fleet distribution and
effort undersized target areas of high fishing catches details to be
restrictions stocks intensity collected on a real-
time basis
Low frequency | Reduce bycatch of Maybe Limited entry and/or gear
effort non-target stocks exclusion in areas that are
restrictions not intensively fished
Fleet effort Increase prey No N/a N/a
restrictions availability for other
fish predators
Reduce mortality of ~ Yes Reduction of industrial Impact of industrial
lower trophic levels fishing effort fishing on prey
to increase feed availability
availability for high-
value stocks
Minimum Reduce discards of Yes Possible increase in mesh  Long-term ecological
mesh size under-sized fish size used by some and economic effects
regulations fisheries of an improved age
structure in
commercial stocks
Discard ban Reduce discards Maybe Combine with days-at- Fleet movements
sea; real-time closures;
and a more flexible quota
system or quota abolition
Technical Reduce bycatch of Yes Measures to be applied to  Location of bycatch
bycatch charismatic species culpable fleets and to problems
regulations Reduce bycatch of geographical areas where
unwanted fish bycatch is a documented
problem
Fisheries Reduce direct Yes Real-time gear exclusion Location of nursery
protected areas | fishing impacts on zones grounds
juvenile stocks
Reduce direct Maybe Flexible seasonal gear Spawning ground
fishing impacts on exclusion zones locations
spawning stocks
Conservation Protect unique Yes Year-round gear Biological evidence of
protected areas | habitats exclusion zones the need for long-term
protection
Protect essential fish ~ Maybe Year-round gear Links between
habitats exclusion zones spawning and juvenile
stocks and habitat
types
Protect significant Maybe Year-round gear Links between species
sessile species exclusion zones and habitats
Protect 20-30% No N/a N/a

habitat types

The purpose of this second process was to enable the research team to ascertain and
understand stakeholder preferences about how ecosystem-based fisheries management,
and its associated goals, of the North Sea might be most effectively and acceptably
implemented. The preferences expressed during this second phase are presented in
Table 3.2. These preferences covered the stated ecological objectives; the scenarios for
meeting those objectives; the implementation of each scenario; and the data
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requirements which stakeholders saw as crucial to the success of scenarios in meeting
their objectives.

As Tables 3.1 and 3.2 demonstrate, the outcomes of these two connected phases of
dialogue with stakeholders, regarding their preferences for the implementation of
ecosystem-based fisheries management, were analysed by using an approach that
engaged with the preferences of those stakeholders and sought to identify common
ground between their sometimes similar and sometimes disparate views to steer the
course of EFEP’s research. The continuous iteration between stakeholders and
researchers and the multi-directional transfer of information provided many
opportunities for deliberation and development of preferences.

The EFEP project was conducted over the course of three years and featured much
interaction between researchers and stakeholders. This two-way and sustained process
was an important feature of stakeholder involvement, which it would be necessary to
replicate in any governance scenario featuring stakeholder preference engagement. One
of the advantages of the face-to-face meetings between stakeholders and researchers
was that, as Cunningham (2002:164) suggested, the reasoning that underpinned the
aggregated views of stakeholders could be teased out. The direct connection between
researchers and stakeholders meant that the meaning of their views, and stakeholders’
own explanations for holding them, were not lost in a process that saw the data
changing hands. Such a connection would need to be replicated if stakeholder
preferences were to be brought into fisheries governance. Admittedly, this would be
difficult and would come up against the same constraints that pushed Mill away from
direct democracy towards representative democracy. However, the link between the
expression of stakeholder preferences and the reading of those preferences by policy-
makers needs to be as strong as possible.

Given the geographical scope of the North Sea and the significant commitments of all
the different stakeholder groups, both personally and professionally, it would be
unrealistic and costly to continuously replicate the detailed interviewing process that
was adopted for the EFEP project. However, in the current age of advanced techniques
of communication, it would not be unfeasible to suggest that stakeholder preferences
could be expressed on a regular basis using an electronic forum structure (recommended
by Rossiter 2002). An e-forum could invite new ideas for policies from all stakeholders;
could be an opportunity for fishers to draw attention to environmental and economic
problems that they have noticed, thereby contributing their hands-on knowledge for the
benefit of all; and could provide a means by which policy-makers could consult
instantaneously on policies they are developing. Although such a process would not
have the face-to-face feature of the EFEP consultations, modern computing technology
would enable it to be an interactive process.

What I am proposing here is not to replace, but to supplement, the elements of
representative democracy present within North Sea fisheries governance by a
deliberative democratic procedure for the systematic engagement of stakeholder
preferences. My plan is for the provision of a consistent and regular opportunity for
stakeholders of all persuasion to contribute their views, and for there to be a framework
of accountability in place that would ensure that this process is transparent, and that
stakeholders’ preferences are taken into consideration. This continuous ISE would
“respect” as well as “record” stakeholder preferences regarding the North Sea and its
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fisheries as well as providing a means of conflict-resolution and consensus-building.

3.5 Discussion

Let us now compare how the two models of stakeholder involvement in fisheries
governance — stakeholder representation and ISE — would deal with the three
deficiencies of the CFP mentioned earlier — centralisation; politicisation; and
externalisation. In the case of centralisation, it is clear that the thin type of
representative democracy does little to address the failure of decision-makers to
consider the impacts of decisions on fishers and their communities — a failure which is
caused by the distance that exists between policy-makers and fishers as a result of the
bureaucratic nature of governance. In contrast, the thick type of representative
democracy — particularly co-management — goes some way to bridging the gulf between
governors and governed. Here, the representatives of resource users have the
opportunity to put their case to government and to work co-operatively to develop and
agree upon shared solutions. Co-management in the Netherlands, for example, has
meant that the Dutch fishing industry has had a significant input into Dutch national
fishery policy making. However, the benefits of co-management for reducing the
centralising impacts of fisheries governance are limited by the fact that it is usually
representatives of national fishers’ organisations who have the opportunity to participate
in co-management forums. This means that a considerable majority of fishers are
excluded from direct participation, and that those who are represented are very much
reliant on their national organisations to be effective and efficient in that representation.
Co-management also excludes interested stakeholders.

If, alongside co-management arrangements, there were mechanisms for recording and
considering dependent and interested stakeholders’ preferences for fisheries
governance, and their reasons for holding those preferences, the policy process would
reflect stakeholder opinion much more accurately. This deliberative method of
decentralising the process of fisheries governance, so that information is gathered from
Fiorino’s (1996:209) “lowest possible level consistent with policy-making”, would help
to make policy-makers much more aware of the reality of the impacts of their policies.

With regard to the problem of politicisation of fisheries governance, the thin type of
stakeholder representation not only fails to deal with it, but exacerbates it. The distance
created between decision-making and stakeholders by a system of political
representation leaves the decision-making process vulnerable to manipulation. In
contrast, the thick type of representation, in the form of co-management, helps to reduce
opportunities to distort fisheries policy for political gain. This is because, within
corporatist arrangements, industry representatives and political representatives at the
national level agree on policy choices before the final political arbitration process at the
European level within the Council of Ministers. It is true that, at the EU level, there is
no co-management system in place, and political trade-offs regularly occur in both the
Council and the Commission, but it can be hoped that the exposure of political decision-
makers to the feelings and priorities of stakeholders (both dependent and interested) as a
result of deliberative processes of stakeholder preference engagement, would make
them rethink any schemes that barter with the future of fisheries and their environment.

Finally, the thin representation of stakeholders within North Sea fisheries governance at
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the European level also fails to deal with the third of the governance flaws — that of
externalisation. Indeed, it has contributed to this deficiency, in that weak links between
resource users, and a decision-making machinery dominated by bureaucracy on a day-
to-day basis, have had an alienating effect which has precipitated resistance to
regulations which are not regarded as legitimate — a major cause of non-compliance.
The response to this apathy by those who govern has thus far been to adopt coercive
measures. A striking contrast at national level is provided by the thick representation of
the fishing industry Dutch co-management system, which has been successful in
reducing the need for coercion and facilitating compliance with quota allocations.
Regular deliberative canvassing of stakeholder preferences and interaction with them
would also contribute to reducing this feeling of exclusion. This was evidenced to a
limited degree by the gradual acceptance of (if not necessarily agreement with), the
concept of ecosystem-based management among some of the stakeholders over the
course of the EFEP project (Hatchard et al 2004).

It is thus clear that, although the thick representative model for involving stakeholders
more closely in fisheries governance has contributed something in reducing the negative
impacts on fisheries, communities and stocks, of the decision-making system in the
North Sea, the deliberative model enables decision-makers in fisheries governance to
learn much more about the wider socio-economic impacts of policy decisions and to
understand the reasoning underpinning stakeholders’ preferences. Moreover, since
communication works both ways, greater stakeholder involvement via the deliberative
process would facilitate a considerable improvement in the stakeholders’ understanding
of policies and regulations and the reasons why they are adopted. Finally, it is important
to note that, unlike the thick representative model, ISE ensures the contribution and
inclusion of both dependent and interested stakeholders.

3.6 Conclusion

The two democratic models — stakeholder representative democracy and stakeholder
deliberative democracy — discussed in this chapter, are mechanisms designed to achieve
the same things, but in different ways. For too long, representative mechanisms —
electoral and corporatist — have been solely relied upon to deliver participation in
fisheries governance. Deliberative forms of participation are becoming ever more
important in our growing consultative climate which developed from stakeholder
demands for more inclusive governance (Hatchard and Gray 2003). By supplementing
stakeholder representation with a deliberative system of ISE, it is possible to overcome
the three key problems that have been identified in relation to North Sea fisheries
governance — centralisation, politicisation and externalisation. Equally importantly, the
deliberative mode of aggregation of stakeholder preferences constitutes an achievable
change in a system that has consistently resisted genuine reform.
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Abstract

There is a lack of confidence in the ability of the European Union (EU) to solve
outstanding and urgent problems, and there is criticism of its institutions and distrust of
the way power is exercised. The loss of faith is especially strong over the management
of fisheries. After 30 years of the Common Fisheries Policy (CFP), those fisheries are in
a state of crisis. Emergency measures have been imposed following years of
management failure. One of the most obvious flaws has been the failure of the
Commission to involve stakeholders in shaping fisheries policy and delivering fisheries
management measures. Yet people often give of their best when they are brought
together to resolve problems and take decisions themselves, with experts serving as
advisers and facilitators. Within the North Sea Commission Fisheries Partnership
(NSCFP), fishers have recently been working together with scientists and technical
experts to resolve some of the difficulties in assessing the state of the North Sea fish
stocks. Soon, a new organisation — the North Sea Regional Advisory Council (NSRAC)
— will be formed to take this initiative further and provide advice on fisheries
management directly to the Commission. The new Council will require a significant
change in working culture on the part of all those involved, and especially by the
European Commission.

4.1 Introduction

Within the European Union (EU), there is a perception that government is increasingly
remote from the people and from democratic structures. A recent White Paper on
governance within the EU (EC 2001a:3) has pointed out that “many people are losing
confidence in a poorly understood and complex system to deliver the policies that they
want. The Union is often seen as remote and at the same time too intrusive”. The
creation of the EU has involved the joining together of countries with very different
political cultures. Inevitably, the system of governance is a compromise and has been
arrived at through political expediency rather than administrative efficiency or
democratic principle.

Administration of the EU’s affairs has been largely delegated to civil servants within the
European Commission, aided by technical experts. The Commission initiates
legislation, implements community policy, manages the EU’s budget and is responsible
for the Union’s relations with outside countries. Day to day management of the Union’s
affairs is essentially carried out by the Commission. Yet the Commission is made up of
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an un-clected college of Commissioners, appointed by the governments of Member
States and led by a President adopted as a result of discussions behind closed doors
between the Member States. Much of the work of the Commission is intended to be
directed by Councils of Ministers on which all the Member States are represented.
However, deep divisions between Member States often render the Councils ineffective,
especially where far-reaching strategic decisions must be agreed and implemented.
There is a tendency for the Councils to argue about points of detail and issues of equity
in the treatment of individual Member States. As for the European Parliament, it lacks
the legal power to hold the Commission accountable for its actions, and is able only to
comment on proposals and develop overall strategy. The Parliament’s Fisheries
Committee has shown little willingness to grapple with the complex issues of fisheries
management. The close scrutiny of public affairs by elected representatives, which takes
place within many of the Member States themselves, is, therefore, seldom achieved
within the EU.

The Commission has identified the reform of European governance as one of its
strategic objectives, and leaders of the Member States have agreed a new Constitutional
Treaty for the EU (EC 2004). This Treaty reforms the EU to make its institutions more
transparent, more accountable, more efficient and better able to meet the challenges of
the 21st century. It also spells out that the EU is a union of nation states, and has only
those powers that Governments have chosen to confer upon it. However, the Treaty is
still regarded as controversial and it has yet to be ratified by Member States.

Remarkably, the conservation of marine biological resources under the Common
Fisheries Policy (CFP) is one of only five areas of exclusive competence within the
proposed new Constitutional Treaty for the EU (EC 2004). In this respect, the CFP
stands alongside the major areas of customs union, competition rules for the internal
market, monetary policy and common commercial policy. This extraordinary elevation
of marine conservation reflects the complexity of fisheries management within the EU.
Symes et al (2003) have pointed out that not only is the European coastline highly
fragmented and deeply indented, with distinctive regional seas, but responsibility for
management is divided amongst large numbers of coastal states

However, loss of faith in governance — by which I mean the manner of governing or
regulating — is especially apparent in the field of fisheries. After 30 years of the CFP,
the fisheries of the EU are in a state of crisis. Strong emergency measures, with adverse
consequences for fishers, and the industries and communities which depend upon them,
have been imposed in the Baltic Sea, Irish Sea and North Sea, following years of
management failure. Fishing effort is progressively being curtailed and catch limits
reduced, at great cost to coastal communities in some Member States; so far without
significant improvements to the fish stocks. At the same time, the fishing fleets of other
Member States continue to receive subsidies which enable them to expand their fishing
power. In these circumstances, the whole system of governance is in question, together
with the competence to govern of the Commission, the Council of Ministers and their
advisers.

The CFP and its current administration exemplify many of the wider deficiencies in
governance that exist within the EU. The Policy itself lacks clear strategic objectives,
contains many contradictions, and it is administered through a centralised command-
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and-control system, where decisions are made at the top, by the Commission and
Council of Ministers, and then imposed, not always effectively, upon the fishing
industry. The system of governance is a hierarchical one. The measures adopted are
devised behind closed doors by the Commission, aided by a narrow selection of
technical experts, the majority of whom work for the governments of Member States.
The decisions themselves are often draconian, with major effects upon coastal
communities.

For any decision-taking body to produce sensitive and responsible decisions, it is
necessary that it should be accountable to those affected. The Commission, in managing
the fisheries of the European Commission, is accountable neither to voters nor to the
fishing communities. Fishermen, fish buyers and sellers, boat builders and the
institutions which support them play no part in management, although they have to live
with the consequences of the decisions taken.

This chapter considers, first, the inherent flaws in the governance of fisheries within the
EU, focusing particularly on the narrow basis of its scientific advice, and the top-down
nature of its governing structure. Second, the chapter explains an attempt by
stakeholders to address these flaws through the formation of a fisheries partnership — the
North Sea Commission Fisheries Partnership — which is currently engaging with the
European Commission and concerned Member States to establish a Regional Advisory
Council for the North Sea, to provide advice on the management of fisheries. The
chapter’s conclusion is that, in the future, such Councils may facilitate greater
participation in the governance of fisheries by those most affected.

4.2 The contradictions of the Common Fisheries Policy

The Commission has admitted the failure of the EU’s policies on fisheries, most notably
in its Green Paper on the Future of the CFP (EC 2001b). The Green Paper discusses the
weaknesses and challenges of the Policy. It points out that the CFP has not delivered
sustainable exploitation of fisheries resources and will need to be changed if it is to do
so. The shortcomings of the CFP can be expressed in conservation, economic and
political terms.

So far as conservation is concerned, the Green Paper stresses that many stocks are
outside safe biological limits. They are too heavily exploited or have low quantities of
mature fish, or both. The situation is particularly serious for demersal fish stocks such
as cod, hake and whiting, and if current trends continue, many stocks will collapse. At
the same time, the available fishing capacity of the Community fleets far exceeds that
required to harvest fish in a sustainable manner. In economic terms, the fisheries sector
is characterised by fragility resulting from over-investment, rapidly rising costs and a
shrinking resource base. Politically, stakeholders do not feel sufficiently involved in the
management of the policy and many believe that there is no level-playing field in terms
of compliance and enforcement.

There are also inherent contradictions within the CFP. Its main objectives, derived
mainly from the Common Agricultural Policy, are to:

. Increase productivity;
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Ensure a fair standard of living for fishermen;

Stabilise markets;

Assure the availability of supplies;

Supply consumers at reasonable prices;

Ensure there is no discrimination across Member States;

Protect the environment, according to the precautionary approach;
Provide for rational and responsible exploitation on a sustainable basis.

However, in a number of respects these objectives are contradictory. They aim to:

. Conserve fish stocks, but they promote fishing activities;
. Modernise the fleet, but they limit fishing effort;
. Implement measures centrally, but they require Member States to enforce them

locally;
. Maintain employment, but they reduce fleet capacity;
. Ensure a good income for fishermen, but the supply of fish is declining;

. Prohibit discrimination, but they discriminate on access to fishing.

Although the Commission has diagnosed the deficiencies of the CFP in its Green Paper,
significant reform has yet to be achieved. The Commission’s ‘Roadmap’ on the reform
of the CFP, published in 2002 (EC 2002a) following a period of consultation on the
Green Paper, emphasises the need for stronger conservation measures and controls. It
preaches the need for better governance, including the principles of openness,
participation, accountability, effectiveness and coherence. However, so far, the
Commission and Council of Ministers have done little to secure the necessary
improvements.

4.3 The small cadre of expert advisors

At the heart of fisheries management is the need for expert advice. Scientific advice is
required on the state of fish stocks and the impact of fishing upon them. In addition,
ecological advice is needed on the state of marine ecosystems, the interactions between
fish stocks and other key species, and the impact of fishing upon non-target species and
the wider environment. The advice required is not limited to scientific questions,
however. It is also important for fisheries managers to have advice available on the
appropriateness and practicality of management measures, and, in addition, on the
economic and social impact of those measures upon fishers and fishing communities.

In the management of the fisheries of the Community, advice comes from a relatively
small cadre of experts. These are mainly biological scientists employed by governments
within national fisheries laboratories. In addition to providing advice directly to the
Member States, these scientists also come together within the International Council for
the Exploration of the Sea (ICES), an old-established body which is contracted to pro-
vide advice to the European Commission. They also meet within the Scientific, Tech-
nical and Economic Committee on Fisheries (STECF), a body set up by the Commis-
sion itself to provide advice on scientific, technical and economic issues.



PARTNERSHIPS 69

The pre-eminence of government scientists in providing advice on fisheries
management, and the virtual exclusion of independent scientists and those with practical
experience of fishing, may have originated in the requirement for expensive facilities
and official backing to carry out fisheries science. Landing statistics and details of the
fishing fleet must be obtained from the different ports in each country. Sampling of fish
landings is necessary to determine the length, age and condition of the fish. Voyages on
commercial fishing vessels by scientific observers must be carried out to monitor the
fish that are caught (many of which may be discarded). Research vessels must conduct
surveys of the abundance of fish. Most of these activities can only be carried out within
large, well-equipped fisheries research institutes. Such facilities have been established
within all the littoral Member States and are funded directly by their governments.

There is also the possibility that Member States prefer scientific advice to come from
organisations under their control. The position of government scientists has always been
ambiguous. As individuals, they may strive to be objective and independent, but the
work that they engage in, the funding for their research and their ability to speak out on
controversial issues, is constrained by the fact that they are government employees who
cannot be seen to contradict their political masters.

Because fish resources are shared between Member States, and the fish themselves are
often mobile, it is necessary to bring together results of research and monitoring from
many countries in order to assess the state of fish stocks properly. ICES, which has had
its headquarters in Copenhagen since 1902, long pre-dates the formation of the EU.
ICES serves both as a repository of data and the organiser of working groups which
carry out fish stock assessments, and it is the body responsible for providing scientific
advice to the Commission and adjacent non-EU states like Norway, Iceland and the
Faeroe Islands, through its Advisory Committee on Fishery Management (ACFM). It
also serves as a forum in which scientists can discuss and debate the main issues of
fisheries science, through its many study groups and symposia, its journal (the ICES
Journal of Marine Science) and its Annual Science Conference. ICES operates in a
wider context than fisheries science. It co-ordinates and promotes marine research
across the whole of the North Atlantic, and acts as the prime source of advice on the
marine ecosystem to the governments and international regulatory bodies within the
North Atlantic Ocean and adjacent seas.

ICES has carried out a valuable role in providing independent scientific advice on
fisheries for over a century. However, it has been slow to adapt to changing conditions
and to the heavy demands placed upon it. It is symptomatic of the problems within
ICES that the organisation shows a strong interest in its own history (Anderson 2002), a
liking for ceremony and an aversion to change. The current wider debate within Europe
on the role of experts, and the need for openness and transparency in rendering advice,
has passed ICES by. There is an urgent need for the reform of the ICES structure and
procedures. The skills required to handle the complex fish stock assessment models are
in short supply. The scientific data on which fish stock assessments are based are
largely incomplete and are inaccessible to independent experts. The scientific working
groups which carry out assessments have generally remained closed both to independent
observers and to stakeholders affected by the assessments. ACFM itself, which
assembles the scientific advice and forwards this to the Commission, has been
completely closed. ICES has underestimated in the past the capacity of fishers to
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participate in the collection of data on the fish stocks, and has neglected the wishes of
fishers to understand and question the advice provided.

The manner in which ICES operates, with government scientists from different Member
States expected to play an independent role, does provide it with some protection from
political pressures. However, this does not necessarily guarantee the independence of
the scientific advice offered up. The absence of any peer review and the lack of
openness in its activities mean that internal pressures acting against independence can
remain hidden and protected from scrutiny. The precautionary and limit reference points
for the fish stocks, established under the precautionary approach adopted by ICES, and
which greatly influence management advice, are set internally and are not subjected to
wider discussion. There is little participation in the process by fishery managers, let
alone fishers. Indeed, the participation of non-scientists is regarded within ICES as
likely to compromise the integrity of the organisation.

Even more seriously, ICES is unable to provide advice on economic and social aspects
of fisheries. It is constituted in such a way that it cannot look at the consequences of its
advice, or weigh the benefits of conserving fish stocks against the impact of the
conservation measures upon fishers and fishing communities. Indeed, this restriction is
often seen as one of ICES’ strengths, rather than a weakness. Moreover, ICES lacks
expertise on the practicalities of applying management measures, whether these involve
adjustments to fishing gears, reductions in fishing capacity, or restrictions in catches.
Many of the measures introduced as a result of ICES advice have proved difficult to
implement in practice, and have underestimated the ingenuity of fishers to circumvent
them.

There is another source of expert advice to the Commission. The STECF is the
European Commission’s own scientific, technical and economic advisory body on
fisheries. The committee is made up of experts chosen by the Commission from those
nominated by Member States. It is composed of biologists, economists and fishing gear
technologists. The STECF is asked by the Commission to examine the advice it receives
from ICES and to comment on that advice. In addition, the Commission often convenes
STECF sub-groups or independent expert groups to address specific issues. The
deliberations of STECF are not carried out in public and cannot be subjected to query or
debate before advice is provided to the Commission. Its membership tends to be drawn
from the same institutes represented within the ICES committees, which limits its
independence and its ability to peer review the ICES advice. Technical experts from the
fishing and fish processing industries are absent from the committee. The Commission
has been slow to encourage STECF to develop and extend its economic expertise.
Social scientists do not play any role. As a consequence, it has not been possible for
STECEF to provide full and independent advice to the Commission on the validity of the
scientific advice, the practicality of the management measures proposed, or the likely
effects of those measures upon the fishing industry, associated industries, and fishing
communities.

The systems for providing expert advice, which include not only ICES but also the
national fisheries institutes and the Commission’s own STECF, thus essentially involve
the same narrowly-based group of mainly biological scientists with its own culture and



PARTNERSHIPS 7

attitude. The advice is centred on the assessment of fish stocks. More broadly-based
advice on the state of the ecosystem, and the effects of fishing upon it, is largely
lacking. Little use is made of the expertise of fishers in deciding upon management
measures. Moreover, very little attention is paid to the provision of economic and social
advice. It is important in managing fisheries to look at the costs, as well as the benefits
of management measures. Those costs must include weighing up the adverse effects of
any action, both in advance of the measure being adopted, and after the event. That has
not been the practice of the Commission or of the Council of Ministers, which directs
the Commission.

4.4 The narrow basis of the scientific advice

The main advice provided to fisheries managers is in the form of assessments of the
state of individual fish stocks in different areas. These assessments involve examination
of the catches, and of the changes that take place in the age composition of fish over
time. The data are slow to be collated and analysed and the assessments require long
data series. The assessments are inherently long term, and their ability to project the
future state of fish stocks is limited. Although there is a progressive increase of
confidence in the assessments after years have elapsed, there is always uncertainty
about the current and future state of the stocks. This uncertainty poses particular
problems in assessing the effects of management measures. Currently, the effects of
major changes to the management regime cannot be assessed until three or four years
have elapsed. Often, new measures are introduced before any assessment has been made
of the efficacy of previous measures.

Stock assessments would benefit greatly from improvements in the capacity for
collecting data from the fishery and analysing it immediately. The assessments would
also be improved by the incorporation of up-to-date information from fishers
themselves on their recent catches and on changes in the behaviour and distribution of
the fishing fleets. There is a need for ICES to consider new paradigms for the more
rapid and up-to-date assessment of fish stocks. New and independent assessments made
using different methods would help to validate those obtained by the current methods.
They would also enable more prompt evaluation of the efficacy and impact of
management measures.

Currently, there is also a lack of attention paid to multi-species factors. Each fish stock
is evaluated separately, although it is recognised that different species interact with one
another in a complex way. For example, cod are predators of herring, sandeels and
Norway lobsters. Conversely, sandeels are eaten by a wide range of other fish species.
Changes in one fish stock do affect other stocks. Moreover, fish are part of a wider
ecosystem containing predators (like seabirds and sea mammals) and also providing
prey as food for fish. The wider ecosystem may be affected through changes to the fish
stocks. For example, seabirds may be deprived of food through heavy fishing on their
prey, and charismatic organisms may be affected directly by fishing activities, such as
the destruction of deep-sea corals by trawls, or the incidental capture of cetaceans in
drift nets. The growth of predator populations such as seals, may have an effect upon
fish stocks. It is now widely accepted that there must be a move towards an ecosystem-
based approach to fisheries management, but there has been a paucity of ideas on how
this should be achieved, and little progress has been made towards achieving it.
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Fish stocks are also affected by changes in the environment, although these changes are
not taken into account in the assessments. The latter assume that the biological
reference points for the stocks remain stable with time. Recent changes in ocean
climate, and observed changes in species composition within an area like the North Sea,
have drawn attention to the effects of environmental change upon fish stocks and the
need to take this into account in setting biological reference points. There is little point
in setting, say, a target for spawning stock biomass based on a past level, which is
unlikely to be reached under the prevailing climatic conditions.

An array of management measures has been imposed upon the fisheries within the
North Sea in recent years. Chief amongst them have been controls on fishing outputs,
including catch limits and minimum landing sizes. Various technical measures have
been introduced to improve the selectivity of fishing gears for particular species and
sizes of fish. These have proved difficult to apply and enforce in the mixed fisheries of
the North Sea where several species of differing size are being caught simultaneously.
Discarding has been prevalent, where fish are caught and brought on to the deck but
then thrown back into the sea without being declared as landings. This practice, which
is seen by fishers as wasteful, has undermined support for the management measures.
The imposition of closed areas and closed seasons has received some attention, but has
not been applied consistently or efficaciously. Controls on fishing effort have been
introduced, limiting the numbers of vessels, their size and fishing power. Most recently
the numbers of days-at-sea have been regulated. There have been problems in enforcing
all these management measures, and different Member States have differed in the
attention they have paid to enforcement. One result of this lack of control has been that
landings data cannot be trusted and do not provide a sound basis for the stock
assessments carried out by scientists.

It is in the area of selecting, operating and enforcing management measures that advice
from fishers would be especially valuable. Fishers are aware of the deficiencies in the
different measures and know how the imposed controls may be circumvented. Fishers
are themselves responsible for the large discrepancies between actual and recorded
landings, and their estimates of the magnitude of these differences are needed. Before
their aid can be enlisted in assessing the stocks more effectively, however, fishers need
to be persuaded that there is a level playing field, and that their views are being listened
to. They need to be full and trusted participants in the management of the fisheries,
alongside other stakeholders.

There is growing distrust by fishers both of the stock assessments and the scientific
advice given to management. This distrust may arise in part from the different
perspectives of fishers and scientists on the abundance of fish and on the factors that
control the abundance of fish. Fishers are very aware of natural fluctuations in the
abundance and distribution of fish, although their own knowledge is local and personal.
They distrust the simple models employed by scientists, and question the validity of the
data collected. They tend to resist any suggestions that fish stocks are over-exploited
and are reluctant to accede to further restrictions upon their abilities to fish. Fishers
maintain that for some species and areas, the information available to them is better than
the information available to scientists. The lack of any means for incorporating fishers’
knowledge and experience into the traditional scientific advice is certainly a major
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disadvantage. Moreover, the unwillingness of scientists and fishery managers to address
these concerns of fishers presents a serious barrier to future progress.

4.5 Dealing with uncertainty

There is often great uncertainty in assessing the state of fish stocks. Some key species
like the monkfish are hardly assessed at all, and provisional or precautionary catch
limits are set, often based on previous landings. The data on which the assessments of
even the most important species are based are often known to be inaccurate because of
undeclared and misreported landings. Moreover, scientists admit that their knowledge
of the dynamics of fish populations is often very limited.

The role of uncertainty is now recognised as an important one in decision-taking.
Increasingly, both experts and politicians have been persuaded to adopt a ‘precautionary
approach’, especially with respect to environmental risks. There are differences of
opinion over the exact meaning of the term ‘precautionary approach’, but essentially it
proposes that potential risks should be dealt with by the imposition of constraints, even
in the absence of scientific certainty. This approach is regarded by its proponents as a
more sensitive and cautious way of dealing with potential threats than waiting for hard
scientific proof as a prerequisite for decision taking. The problem is, of course, that it
may lead to a decision being taken which is risk averse and which may subsequently
prove to be inappropriate. There are already pressures, acting within ICES, which tend
to make the scientific advice cautious and conservative. ICES and the scientists who
participate within its working groups and committees will be severely criticised if fish
stocks fail and they may be under pressure to place restrictions upon fishing.

It is, therefore, important that the precautionary approach should retain a dimension of
reversibility, as the advance of knowledge could show a particular decision to be no
longer justified. The action taken should be commensurate with the risk, and there
should be consistency in the way the approach is applied. It also has to be recognised
that evidence on a particular issue can be gathered from many sources. It is not only the
evidence of scientists that is relevant. An uncertain scientific assessment may be
validated by seeking information from other sources, including fishers. There is a need
for more dialogue between scientists, politicians and the public over the precautionary
approach and how it is applied.

4.6 The role of the European Commission

The European Commission plays a key role in both managing the fisheries of the EU
and deciding upon future fisheries policy. It has a small number of experts of its own
but, by and large, it is composed of non-specialist civil servants, either seeking a career
within the Commission, or seconded from Member States. Its decisions are meant to be
taken to meet the requirements of the Council of Ministers but it is often called upon to
undertake management on a short time scale. Dissent within the Fisheries Council and
an inability of Member States to agree on strategic issues, often gives the Commission
control over decisions.



74 HAWKINS

The Commission and Council of Ministers take advice from ACFM and STECF, but
they have also established an Advisory Committee on Fisheries and Aquaculture
(ACFA), made up of stakeholders, to comment upon proposals. The Commission tends
to operate by producing a consultation paper or draft recommendation, fully worked-
out, and then asks for comments from ACFA, often at short notice. ACFA itself is very
large, and on it sit stakeholders from all the Member States, representing different
interests and holding very different views. It is not a body that can reach a consensus on
any issue, or participate in decision taking. All it can do is ensure that a diversity of
comment is presented to the Commission on its proposals.

As we have seen, the top-down style of management exercised by the Commission has
failed to meet important biological, economic and political objectives for the
governance of fisheries. It is time to consider more open ways of proceeding. I believe
that openness and accountability should be the guiding principle of all management, but
especially management in a crisis. Stakeholders and the general public must be told in
advance of any risks and of any steps needed to resolve the crisis. The Commission
must take account of the views of an informed public. Stakeholders’ concerns must be
dealt with if management decisions and measures are to be complied with. Those
concerns are exacerbated within the EU by the complexity of decision-making, which
takes place between different countries with different interests. There is a fear by
stakeholders that decisions will be taken as a result of compromise between Member
States, or by trading one interest off against another within the Fisheries Council, rather
than through a fair and objective assessment of the issues. Some countries place
fisheries high on their list of priority interests, while others are more inclined to give
way on fisheries issues in the expectation that they will gain in some other area. The
danger is that management decisions may be taken which are perceived to be unfair by
fishers. These decisions may then be difficult to implement. The suspicion of
Commission actions, which has developed amongst fishers, has had severe
consequences. Many of the management measures imposed have been subverted by
fishers, while policing is uneven and not always able to prevent breaches of the
regulations. Fish may be landed illegally; catches may be attributed to areas other than
those where they were taken; and fishing gear regulations may be avoided. One
unfortunate result of these practices is that the data available to scientists are then
unreliable and unable to support the need for objective advice.

4.7 The need for wider participation

There is widespread and growing public distrust of experts and the role they play in
public affairs. This distrust has been fuelled, especially within the United Kingdom, by
some pronounced deficiencies in scientific advice, such as in the control of animal
diseases, and the preparation of forensic evidence assessing the impact of biotechnology
and promoting human health. Expertise in a narrow field of science does not necessarily
convey an ability to take decisions in a wider context, especially where social and
economic factors are important. As Mary Midgley (2001) has pointed out, the learned
are often importantly foolish. There is also concern about the way expert advice is used
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to support political decisions. There is suspicion that political decisions come first, and
that scientific advice from government employees is subsequently used to justify those
decisions. It is, therefore, important in all areas of governance that expert advice is
presented in an open and transparent way. The information on which decisions are
based must be available to others, and any uncertainties must be pointed out. Peer-
review of the science is essential, and expert advice must be subjected to close scrutiny
and critical assessment by others. Even if the scientific advice is valid, other wider
considerations have to be taken into account; scientific recommendations have to be
balanced against other factors in deciding public issues. Practical aspects of
implementation and economic and social factors are also important.

Currently, the Commission is accountable only to itself. There must be changes in the
way the fisheries are managed. There is a particular need to change the way that advice
on the fish stocks and management of the fisheries is provided. There must be wider
participation in the process of assembling and then producing expert advice.
Participation by outside experts, by stakeholders and by the public, should not be
considered as unnecessary or inconvenient but rather as a way of extending and
enriching the process of gathering information. Fishers and other stakeholders now want
to know how decisions are taken. They want to be able to pose questions, hear answers
directly, and present their own views, rather than simply accept advice given from
behind closed doors.

In addressing the problems of fisheries governance, it is evident that the provision of
advice to the Commission should not be confined to a narrow range of experts. New
institutional arrangements are needed which will ensure a multidisciplinary approach;
greater participation by those affected by Commission decisions; greater independence
of the decisions; and less dominance by the bureaucrats responsible for imposing
regulation. Assessment of potential threats should take account of all costs and benefits
— direct and indirect, social and economic. Ignoring these other factors inevitably results
in poor decision-taking.

Public inputs to policy debates are not merely ‘opinions’, but provide other forms of
knowledge and experience, and other values, as well as raising questions that scientists
and bureaucrats have neglected. There needs to be a long-term process of mutual
learning between the public, important stakeholders, and those who formulate expert
advice. This interaction will necessarily involve new institutional relationships and new,
more participatory, forms of governance. People often give of their best when they are
brought together to solve problems and take decisions themselves, with experts
involved in a subsidiary position as advisers and facilitators. The principle of a
partnership is to share risks and benefits. There is a need for such partnerships for the
governance of European fisheries. I suggest that such partnerships would be able to
promote sustainable fisheries through a common vision and consensus, with fishers and
other stakeholders fully involved in policy-making, decision taking and operational
management. This is the thinking behind the founding of the North Sea Commission
Fisheries Partnership.

4.8 The North Sea Commission Fisheries Partnership

A conference at Haddo House Aberdeenshire in 1998, considered how best to deal with
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the differences of opinion which arose between fishers and scientists over the state of
fish stocks. The main outcome was a proposal that a standing forum should be
established for fishers, scientists and others to develop and implement improvements in
the assessment of fish and shellfish stocks and in the regulation of fisheries. The forum
would promote more sustainable management of fisheries by bringing together those
with the strongest interest in fishing.

A partnership between fishers and scientists was established as a pilot project in 2000
by Aberdeenshire Council and the North Sea Commission. The North Sea Commission
is an alliance of regional and local governments from around the North Sea. It includes
Norway, as well as regions from the Member States of the EU that are heavily
dependent upon fishing and fish processing. Funding was initially provided by the
European Community PESCA Initiative. Subsequently, the North Sea Commission
Fisheries Partnership (NSCFP) successfully applied to the Interreg IlIb North Sea
Programme (a European Regional Development Fund) for funding to develop its work
for a further three years.

The Partnership includes representatives of fishers and scientists from eight countries
around the North Sea. Fishers are drawn from the national organisations representing
fishers. Scientists are drawn from the main government fisheries research institutes. The
objectives of the Partnership are to:

. Improve the exchange of views between fishers and fishery scientists;

. Promote dialogue between fishers from different countries around the North Sea;

. Further develop scientific advice on the state of fish stocks, making better use of
information held by fishers;

. Evaluate the costs and benefits of different fisheries management measures and
develop consensus views on these;

. Progressively involve other stakeholders, including fishery managers, fish
merchants, processors and conservation groups in discussions of the management
of the North Sea fisheries;

. Work for the implementation of new and more sustainable management measures,
taking full account of biological, economic and social factors.

This Partnership has already gone a long way towards developing greater trust between
fishers and scientists. Some of the initial difficulties in communicating have already
been overcome. It has proved possible for the Partnership to discuss sensitive and
controversial subjects, without the trust that is developing between the partners being
breached. It has also achieved improvements in the process of assessing North Sea fish
stocks.

The Partnership has made particular progress in reforming the system for obtaining and
presenting scientific advice. In 2000 and 2001, ICES scientists made the results of their
preliminary assessments available to the Partnership at an early stage, allowing
comments from fishers to be fed back to scientists. In 2002, 2003 and 2004 this process
was extended by the Partnership employing independent scientists from outside Europe
to review the ICES Working Group assessments of demersal stocks in the North Sea.
Discussions took place between the Chairman of the ICES Working Group, the
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independent scientists and members of the Partnership. Though these discussions did
not lead to a consensus on the state of the fish stocks, they did lead to greater
understanding of the problems of assessing fish stocks by all parties. Fishers were able
to provide information on the way the fisheries were prosecuted, and in the case of one
species, this resulted in a better understanding by scientists of the problems of assessing
saithe, with adjustments being made to the assessment.

This process of reform has not yet gone far enough. In 2002 and 2003, the Partnership
sought permission to attend, as observers, the meeting of ACFM, which produces the
definitive advice on the fish stocks. Subsequently, at the ICES statutory meeting, some
ICES delegates remained firmly opposed to the introduction of further transparency in
the preparation of advice on the stocks. It was argued in support of the exclusion, that
fishers would attempt to influence the assessments unfairly, and that fishers’
representatives would be unable to keep silent about the conclusions of ACFM until the
duly appointed date for releasing them. The European Commission and other regional
management bodies advised by ICES have supported these arguments against the
inclusion of fishers as observers. However, the Partnership has continued to seek
observer status on ACFM, and in 2004 the ICES Secretariat permitted an observer from
the Partnership to sit in on part of the ACFM deliberations. The exclusion of fishers
from ACFM in the past has generated suspicion and distrust over the way the ACFM
advice is arrived at. The future may well see a different approach.

Cooperation between fishers and scientists has also resulted in the development of an
annual survey of fishers’ views on the state of fish stocks in different parts of the North
Sea. Since 2001, surveys have been jointly organised between the Partnership and
Européche, an organisation representing fishers’ representative bodies. Questionnaires
are sent out to fishers seeking their views on the state of the main North Sea stocks, and
the results are then collated and presented to the appropriate ICES Working Group, to
assist with preparation of the subsequent scientific advice.

In 2002, 2003 and 2004, the Partnership organised a joint Study Group on Fishers’
Information with ICES. Discussions between fishers and scientists within the Study
Group have been wide ranging, but several central themes and issues have emerged. Of
particular importance and interest to all was agreement on the need to reform the
management structure operating within the European Community. The fishing industry
wished to be more closely involved in the decision-making process. The scientists
wanted better and more accurate data, for example on actual catches, for stock
assessments. It was not explicit in the discussions, but it became clear that it will only
be possible to collect accurate landings data when trust and cooperation between fishers
and scientists has improved. It has been emphasised that this will take time and good
will on both sides. Positive action is required to take forward initiatives that bring
fishers and scientists in contact and provide incentives for them to work constructively
together. Common projects, and the funding to underpin these, were considered a good
means of building up trust and understanding.

The Study Group recommended the development by ICES of generic documents,
describing the principles of stock assessment, the methods for formulating management
advice and the development of recommendations on TACs. It called for non-technical
summaries of the state of each stock at the beginning of each stock assessment report
and in each section of the ACFM report. It suggested that sea-going scientists should be
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fully briefed on the outcomes of recent stock assessments and should communicate
more effectively with fishers. It recommended that national meetings should be held
between fisheries assessment scientists and the fishing industry to discuss the stock
assessments. Data should be collected in collaboration with the fishing industry and
joint strategies should be developed for improving data quality. ICES should use the
most up-to-date information on catch and landings in assessments and stock projections.
Working Groups should explicitly test alternative assessment models and modify their
existing models. Information on major changes in fishing patterns should be provided
by fishers for discussion with scientists before the stock assessments. Regional and/or
stock specific project groups should be set up jointly by scientists and fishers to assist
the stock assessments and improve their transparency. Greater use should be made of
commercial Catch-per-Unit-Effort (CPUE) data in the assessments, and scientists and
fishers should work together to evaluate survey strategy and design, and develop
working procedures for joint abundance surveys, involving both fishing vessels and
research vessels. Finally, the results of the North Sea Fishers’ Survey should be more
fully evaluated by scientists, and the results should be compared with those from other
sources.

Fishers’ organisations and fisheries research institutes from every country around the
North Sea have committed themselves fully to the Partnership. Both ICES and the
European Commission have sent representatives to meetings and have given their
support. Interest in the work of the Partnership has been expressed by the Fisheries
Committee of the European Parliament. The Ministerial Declaration of the Fifth
International Conference on the Protection of the North Sea draws attention to the value
of the work done by the Partnership.

In looking at the progress made by the Partnership, and the difficulties it has
experienced, it is possible to identify some of the factors that have ensured its success.
The partners themselves have had a common picture of the purpose of the Partnership,
and how its aims can best be achieved. The individual partners have worked well
together, and have developed a degree of mutual trust. Such trust can be especially
difficult to sustain as both scientists and fishers have to defend their particular positions
in other fora, and cannot always resist the temptation to criticise other parties outside
Partnership meetings. There are problems with ensuring continuity of membership, and
problems over the language used. Much work is sometimes necessary outside the formal
meetings by the co-coordinators and facilitators to ensure that all views are taken into
account. Funding opportunities have to be seized, and a great deal of administrative
work and entreprencurial skills exercised outside the actual Partnership meetings.
However, realisation by all the parties involved that it is important to make progress,
and to achieve consensus views on how to manage the North Sea fisheries, has acted as
a stimulus for the work of the Partnership.

4.9 Regional Advisory Councils (RACs)

From the very beginning, discussions between scientists and fishers within the NSCFP
focused on the suggestion that a fisheries management council should be established for
the North Sea to provide a wide group of stakeholders with the opportunity to
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participate in governance of the fisheries. This idea was not new, but followed a
suggestion in the Green Paper on reform of the CFP (EC 2001b) that there was a need
for greater stakeholder participation in fisheries management.

In its ‘Roadmap’ on the reform of the CFP (EC 2002a) the Commission indicated its
wish to make decision-taking more effective and participative, by the establishment of
Regional Advisory Councils for fisheries management (RACs). This initiative was
subsequently taken forward in a new Regulation on the conservation and sustainable
exploitation of fisheries resources under the CFP (EC 2002b). RACs are intended to
ensure greater stakeholder involvement at the regional and local level. Interestingly,
rather than the RACs consisting of appointed individuals reflecting different national
and sectoral interests, membership is based upon organisations representing the fisheries
sector and other interests. In this respect, the RACs will differ substantially from other
regional management bodies

RACs will be able to:
. Submit suggestions, of their own accord or at the request of the Commission or a

Member State, on matters relating to fisheries management to the Commission or
the Member States concerned;

. Give an opinion on Commission or Member State proposals on conservation and
management dealing with a fishery relevant for the region concerned;

. Comment on and recommend improvements in the implementation of the
Community legislation in the region concerned;

. Conduct any other activities which are necessary to fulfil their functions.

Although the Commission and Member States will not be bound by the
recommendations of the RACs, they will have to explain how they dealt with the
opinions provided. It is very unlikely that the Commission would ignore a consensus
opinion given by a competent RAC.

The procedures for establishing a RAC have been set out within a Decision from the
Fisheries Council (EC 2003). A group of interested stakeholders may submit a proposal
for a RAC to the concerned Member States, who may agree the proposal and then pass
it to the Commission for implementation and funding. The North Sea Commission
Fisheries Partnership has taken the lead in formulating a RAC proposal for the North
Sea. The Partnership established a RAC Development Working Group, which included
a wider range of stakeholders, including environmental organisations. Advice was
sought from administrators from the Member States. The Partnership then produced a
draft prospectus and rules of procedure for a North Sea RAC and forwarded this to the
Commission and to the North Sea Member States. Progress has been rapid. Member
States and the Commission have accepted the proposal prepared by the Partnership, and
the North Sea RAC will shortly begin its work.

The specification for the RACs set out in the Council Decision has not entirely met with
the approval of the potential participants. The role of the RACs is purely advisory,
whereas fishers would like them to play a direct role in fisheries management. The
design of the RACs laid down by the Commission is unduly restrictive, with the
stakeholders carefully defined and even the number of participants tightly specified.
Choosing the membership of the RAC is the responsibility of Member States, rather
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than the RAC itself. Moreover, only limited funding has been allocated, and that
funding is to be steadily reduced through the life of the RAC. There is a fear amongst
fishers that too many environmental and other secondary stakeholders have been given
membership of the RACs. On the other hand, environmental bodies do not like the
fisheries sector being awarded two-thirds of the seats on the RAC. Nevertheless, the
RAC:S represent an important step forward in involving stakeholders in providing advice
on fisheries management.

The RACs also represent a first step towards introducing a regional element to the
management of the fisheries of the EU. Previously, the Commission, greatly influenced
by those Member States that benefit from the principle of open access embedded in the
CFP, has resisted the introduction of regionally based fisheries management. Countries
like Spain have been suspicious that regional management might exclude its wide-
ranging fishing fleet from attaining effective rights to fish in areas like the North Sea.
There are still sensitivities on this issue, and the definition of ‘concerned Member
States’ for participation in a RAC is carefully phrased as ‘a Member State having a
fishing interest in the area or fisheries covered by a RAC’. This broad definition allows
virtually any littoral Member State to participate in any of the RACs, thus partially
undermining the regional element.

It is proposed by the Commission that a RAC should be established for each of the
following areas:

Baltic Sea;

Mediterranean Sea;

North Sea;

North Western waters;

South Western waters;
Pelagic stocks;

High seas/long distance fleet.

There is little interest in establishing a Mediterrancan RAC, because of the
preponderance of countries within that area which are not members of the EU and
therefore ineligible to be members of a RAC.

Each RAC will consist of a large General Assembly, which will meet once per year, and
a smaller Executive Committee, which will produce advice on behalf of the RAC. It is
not yet clear how well each RAC will function. Large numbers of interested parties will
be represented within the RACs, and there is the possibility that these will continue to
act independently, resulting in a diversity of opinions rather than a strong consensus
emerging. It will be important for the RACs to assume some of the characteristics of a
partnership, with the participants assuming joint responsibility for the advice that
emerges. If such a partnership can be achieved, then the RACs may make it possible to
go beyond the narrow boundaries of the existing bureaucracy to establish new
management bodies, which are both more inclusive and more effective than existing
bodies.
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4.10 Further devolution of management powers

Inevitably, there will be opposition within the EU to any further handing down of
management powers and responsibilities to stakeholders, who may be seen by some as
the unelected representatives of special interest groups. Opponents will argue that
members of fishing communities are already adequately represented within the EU
through their democratically elected representatives, either within their Member States
or through the European Parliament. Further devolution would surely require evidence
of a democratic deficit. I would argue that there is such a deficit. First, elected
representatives on the European Parliament play no direct role in the management of
fisheries. Neither the Parliament nor its Fisheries Committee are able to initiate
legislation or to introduce fisheries management measures. Their role is restricted to
commenting on proposals coming from the Commission and Council. Second, the
Commission, which in practice has proved to be the most influential force in fisheries
management, is not elected and is responsible only to a college of unelected
Commissioners. Although, through the Council of Ministers, it is possible for the
Ministers of Member States to influence decisions, the process is one of haggling and
trade-offs. The key meetings of the Council are accompanied by furious lobbying by
fishers and other interests, a process that is both expensive and unseemly. There is
indeed a democratic deficit.

It is now important to widen consultation and to take stakeholders’ views into account
in many areas of decision-taking by the EU. Stakeholders cannot take over the roles of
politicians and civil servants, but they do have an important contribution to make within
a more participatory system of governance. In the area of fisheries management, there is
a strong case for allowing stakeholders to participate directly in decision-taking. At
present, the Commission and Council of Ministers are required to take short and long-
term management decisions, which will have immediate effects upon fishers and upon
fishing communities. They are doing so informed only by the narrow and
unrepresentative advice provided by ICES and STECF. Advice is lacking on the wider
economic and social perspectives, and on the impact of management measures upon the
operation of the fishing fleets. Those affected by the decisions are not part of the
process, leading, as we have seen, to a disinclination to follow instructions. There is no
sense of ownership of the decisions taken.

The Commission also lacks advice on the ecosystem implications of the fisheries
management measures they adopt. Environmental scientists and ecologists are poorly
represented on the scientific advisory bodies, and stakeholders with an interest in
conservation and the environment are not involved in management. More widely, the
onshore industries dependent upon fishing, like boat builders, net makers, fish buyers
and fish processors, also need to have their say. Consumers of fish also have a valid
stake in the management of the fisheries. In these circumstances, there is a clear case for
involving all the stakeholders to a much greater extent, both in terms of seeking their
technical help and advice, and in terms of giving them some responsibility for taking
decisions.

It is not yet certain how the proposed RACs will contribute in practice to improvements
in the governance of fisheries. Some stakeholders wish to see the RACs as powerful
bodies with a wide mandate, able to participate directly in the regulation of the fisheries.
Others believe that there will be strong constraints placed upon their role, and that they
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may simply provide advice on technical matters. Much will depend upon the abilities of
the participants to work together.

Involving stakeholders more fully in fisheries management will bring its own problems.
There may be difficulties in obtaining adequate representation of particular
stakeholders. There will be inevitable difficulties in reconciling opposing views, and
consideration will have to be given to ways of promoting trust and achieving consensus.
New mechanisms will need to be developed for doing this: the establishment of RACs
is only the first step towards achieving a more participatory form of governance.

4.11 Conclusion

The complexity of the current problems in fisheries management means that many
organisations and individuals must be involved in their resolution. There is a particular
role for partnerships in resolving the current difficulties. Eventually, fisheries
management will have to move away from the traditional hierarchical command-and-
control form of decision-taking towards a more collective approach in which tasks and
information are shared openly. In particular, stakeholders must be allowed and
encouraged to participate in decision-taking and to assume ownership of the system of
management. This involves a significant change of working culture on the part of all
those involved, including scientists and other technical experts, administrators, fishers,
representatives of other industries dependent upon fishing, environmental interests and
consumers.

The trend towards public questioning of management decisions should be seen as a
positive development by managers and those who advise them. It will provide new
opportunities, and also new forms of responsibility, which require discussion and
development. Indeed, by introducing new systems for managing fisheries the
Community may be developing new, more participatory forms of governance, which
can be applied elsewhere in other, more important, contexts.
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CHAPTER 5
REGIONALISATION OF FISHERIES GOVERNANCE: AN EMPTY VESSEL
OR A CORNUCOPIA OF OPPORTUNITY?

DAVID SYMES
Department of Geography, University of Hull, HU6 7RX, UK

Abstract

In May 2004 the Council of Ministers gave its final approval to the establishment of
Regional Advisory Councils (RACs) to assist the Commission in developing
appropriate policies for sustainable fisheries. The extent to which RACs are successful
in giving fisheries policy a stronger sense of regional direction will depend on a range
of factors including their structures, terms of reference, financial support, internal
relations and the extent to which the Commission is willing and able to act upon their
advice. Different interpretations of the role of RACs are beginning to emerge. Are they
to act as technical committees dealing specifically with detailed fisheries regulation? Or
should they serve as a wider point of reference for implementing the Commission’s
commitment to environmental integration and an ecosystem-based approach to fisheries
management under the revised Common Fisheries Policy (CFP)? The chapter concludes
that RACs could prove instrumental in transforming the style of fisheries management
in Europe but that the path ahead is likely to be challenging and potentially difficult.

5.1 Introduction

One of the successes of the recent reform of the Common Fisheries Policy (CFP) from a
British point of view was the decision to establish Regional Advisory Councils (RACs).
The proposals appear to fall somewhat short of the aspirations of the National
Federation of Fishermen’s Organisations (NFFO) and the Scottish Fishermen’s
Federation (SFF) to see RACs granted greater executive powers. Nonetheless, the hope
is that RACs will be in a position to influence the Commission and Member State
governments in the development of regionally sensitive management policies.
Somewhat surprisingly the Commission showed little inclination to fast track their
implementation. Whether the delay was the result of more pressing business,
nervousness on the part of the Commission as to what kind of demon it was releasing,
or a desire to see the contentious cod and hake recovery plans settled before RACs were
put in place, are moot points. A more likely explanation is that the Commission had not
sufficiently thought through the role and structure of RACs at the time the final reform
package was being presented to the Council of Ministers towards the end of 2002.

Late in 2003 the Commission published its detailed proposals in the form of a draft
Regulation (EC 2003)." These revealed something of the intended scale, constitution,
content and funding of RACs, but little about how the regional advice would be handled
within the Brussels policy apparatus. Not until these essential parameters become

'At the time of writing, the Regulation setting out the details of the structure of the RACs had not been
published; it is understood that it will follow the draft proposals closely.
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clearer - through practice rather than design - will the true purpose of RACs be evident.
Nor will the question be answered as to whether the fishing industry has been duped
into helping to prop up a failing system of management or handed a genuine
opportunity to transform the process, content and outcomes of policy making. Much
will depend on the extent to which RACs see their role essentially as technical
committees reacting to policy proposals generated by the Commission, or regard
themselves as empowered to take the initiative through ‘own accord’ recommendations
presented to the Commission.

In itself, regionalisation changes very little beyond adding a new and potentially
awkward feature to the institutional architecture of management. It need not imply any
significant shift in the direction of management. On the other hand, it can serve both as
a means of fine tuning policy to suit the particular conditions of the regional seas which
make up the EU’s ‘common pond’ and as a vehicle for developing a more integrated
form of management based around an ecosystem approach which uses our expanding
knowledge of ecosystem functioning to achieve the shared goals of sustainable fisheries
and healthy marine ecosystems.

The aim of this chapter is to explore some of the tensions, risks and opportunities
implicit in developing a regional perspective in the context of a reformed CFP. It begins
by examining the role of regionalisation in policy implementation and the ways in
which RACs may help in the delivery of the ‘new’ CFP, before looking more closely at
possible undisclosed agendas for RACs and finally focusing on what could become a
key issue, namely the relationship between regionalisation and environmental
integration.

5.2 Regionalisation and the CFP

In its simplest terms the aim of a regionalised approach to fisheries management is to
escape the imposition of a ‘one size fits all’ straightjacket, commonly associated with
centralised direction of policy, by allowing for differentiation and diversification of the
ways in which the living resources of the sea are managed. The CFP is no stranger to a
regionalised approach. After all, the current regulatory system involving total allowable
catches (TACs) and quotas is predicated on the management of spatially defined
pressure stocks. But more strikingly the recovery plans currently being developed for
cod stocks in the North Sea, West of Scotland and Irish Sea, considered by some to be
the precursors to RACs, are prime examples of a spatially discrete management
approach though not, it should be added, of integrated regional management. It is not
yet clear how far the European Commission intends to further the cause of
regionalisation through the setting up of RACs.

The problems of regionalisation focus largely on interrelated questions of scale,
defining characteristics and the delineation of boundaries. Where the underlying
purpose of regionalisation is to assist the implementation of centrally determined policy
— as in the case of the CFP — the preference will be for fewer but larger regional units in
order to reduce the disparities in the application of policy. In practice, the Commission
has opted for predetermined ‘regions’ through the adoption of ICES areas used in stock
assessment and the calculation of TACs and quotas. Such geometrical designs can only
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offer a very crude approximation to verifiable regions based on the distribution of the
major commercial fish stocks, natural ecosystems or patterns of fishing activity. But, in
truth, drawing meaningful boundaries in the sea is an impossible task: the shifting
distribution of fish populations and the dynamic nature of ecosystems mean that natural
boundaries are both permeable and unstable. In a maritime context, therefore, regions
are bound to be socially constructed rather than naturally occurring and their boundaries
inevitably reflect a compromise between overlapping sets of distributions and
ecosystems. But this does little or nothing to diminish their value in the implementation
of policy. In fact a number of putative regional seas occurring wholly or partly within
the EU’s ‘common pond’ like the semi-enclosed Baltic, North, Mediterranean and Irish
seas — despite being defined as ICES areas — do conform quite well to recognisable
marine ecosystems. Elsewhere, along Europe’s Atlantic coast the delineation of
boundaries is likely to be more arbitrary and the results possibly less satisfactory.

Integrated regional management has been a feature of many traditional inshore areas
such as those in the Pacific based on concepts of territorial use rights (Ruddle et al
1992) or — closer to home — the comprehensive administrative network of Sea Fisheries
Committees initially established for England and Wales in the 1880s (Symes and
Phillipson 1997). Much less common is the application of regional management to
extensive offshore areas, made possible only by the declaration of Exclusive Economic
Zones (EEZs) or Exclusive Fishing Areas (EFAs) in the second half of the 1970s.
Indeed, leaving aside the short lived experiment in New Zealand abandoned in favour of
rights based management in 1986, the only significant example is the United States.

In 1976 the Magnuson Fishery Conservation and Management Act laid the basis for the
regional management of US marine fisheries requiring Fisheries Management Plans
(FMPs) for the implementation and monitoring of national policy to be drawn up for
each of eight newly designated regions. The rationale behind this move was that it is
simply not possible to develop a single management plan covering all US fisheries
given the very significant differences in fish stocks, fish behaviour and fishing activities
between the east and west coasts and through several degrees of latitude from Alaska in
the north to the Mexican border in the south. Subsequently, in a report to Congress
outlining an agenda for the incorporation of an ecosystem-based approach into US
fisheries management (NMFS 1999) it was proposed that the eight regional councils
should prepare Fisheries Ecosystem Plans (FEPs) to complement the existing FMPs.
According to Rosenberg (2003), the Regional Management Councils (RMCs) in the US
have met with varying levels of success. While Alaska’s adherence to scientific advice
and a cautious approach to permissible levels of fishing effort have laid the foundations
for a prosperous, relatively stable and essentially sustainable fishery, in New England
the strength of vested interests on the Council has until recently prevented the issue of
persistent overfishing from being tackled in an effective manner.

The Magnuson Act serves as both a guiding light and a warning beacon for the
development of regional management in European waters. Just as, in the United States,
FMPs are intended to ensure the implementation of national policy, so too in the EU
high level management objectives, broad strategic goals and global targets set by the
Commission and Council of Ministers can be more readily applied when full cognisance
is taken of the particular conditions of the regional seas. On the other hand, there are
features of the US situation which one would not wish to see repeated in the European
context. In America, it can be argued that RMCs have become overly strong players.
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The federal government finds it difficult to implement a management policy without the
backing of the councils’ recommendation. And because the administration has no
authority to alter a FMP but can only refer it back to the council for amendment, the
councils have the ability to delay the implementation of national policy if they so
choose (Rosenberg 2003).

Rather more disturbing is the emergence in the United States of ‘management by
litigation’. A number of judgements in cases brought against the federal government for
failure to manage stocks on a sustainable basis have contained rulings directing the
management authorities to undertake specific courses of action in what are sometimes
impossible time frames (McCay 1999). What may be good law does not necessarily
make for good fisheries management.

Linked to the regionalisation of fisheries management is the recently revived concept of
strategic spatial planning and management of the oceans, also viewed by some as an
essential element in the implementation of an ecosystem-based approach to the
management of the living resources of the sea. In this context, what strategic spatial
planning can seek to achieve is a rational, well coordinated network of marine protected
areas (MPAs). MPAs are defined by the IUCN (1994) as areas “dedicated to the
protection or maintenance of biological diversity and natural and cultural resources and
managed through legal or other effective measures”. They embrace a range of situations
varying from strict protection (‘no take zones’ or NTZs) to more permissive regimes
where the emphasis is on sustainable exploitation rather than environmental protection.
Closed areas are already commonly used for the protection of critical fish habitats
(spawning and nursery grounds) to assist improved recruitment. But for purposes of
environmental protection, the present system in Europe based largely on Special Areas
of Conservation (SACs) under the EU Habitats Directive (EC 1992) is considered
inadequate. The designated areas are seen by some as too small, largely confined to
inshore waters and the level of protection weak. Networks of MPAs covering more
extensive areas of sea are thought to offer considerable long-term benefits for both
commercial fisheries and marine nature conservation (see, for example, Gell and
Roberts 2003). Moreover, the development of a zoning system, deploying different
levels of restriction in environmentally sensitive marine areas in order to define the
level and type of use for fishing and other forms of exploitation, could help to ensure
not only a more sustainable marine environment but also the peaceful coexistence of
potentially conflicting uses.

Implicit in the concept of spatial planning and management is the extension of the
principles of strategic environmental assessment (SEA) and environmental impact
assessment (EIA) - already applied to other forms of maritime development including
oil and gas extraction, wind farms and major aquaculture projects - to include fishing
activities. SEAs are perhaps the more relevant to the present discussion: they refer to
comparatively large geographical areas and involve the identification and assessment of
environmental interactions arising from particular forms of activity (such as fishing) and
the implementation of mitigation measures where the interactions are deemed to have
negative impacts on the environment.
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5.3 CFP reform and Regional Advisory Councils (RACs)

There can be little doubt that, on paper at least, the revised CFP marks a considerable
advance on what has gone before. However, much will depend on the detailed
interpretation of the new Regulations and proposed Action Plans and on the way
decisions are implemented as to whether the rhetoric of policy reform is translated into
new forms of management practice. The reform package (see Box 5.1) is not limited
solely to the content of the ‘framework’ Regulation No 2371/2002 (EC 2002a) dealing
with the conservation and sustainable exploitation of resources, and the amendments to
arrangements for structural assistance to the fishing industry contained in Regulation No
2369/2002 (EC 2002b) which call a halt to the subsidised building of new fishing
capacity from 2005. These basic Regulations are to be complemented by a raft of
Action Plans, lacking the legal force of Regulations but outlining further policy
developments in relation to environmental integration, sustainable aquaculture, discards
and the socio-economic impacts of the reform package. In practical terms, the future
development of Europe’s fishing industry will also be guided by the new financial
framework, currently being constructed under the Financial Instrument for Fisheries
Guidance (FIFG) for 2007 to 2013.

Box 5.1: Key elements of the new CFP

A Core legislation - Council Regulation (EC) No 2371/2002 on the conservation
and sustainable exploitation of fishery resources under the CFP

Council Regulation (EC) No 2369/2002 amending Reg. (EC)
No 2792/1999 laying down the detailed rules and arrangements
regarding Community structural assistance in the fisheries sector

B Contingent legislation - Council Regulation (EC) 2370/2002 establishing an emergency
Community measure for scrapping fishing vessels

C Action plans - Biodiversity Action Plan for Fisheries: COM (2001) No 4 Vol

v

Communication setting out a Community Action Plan to

integrate environmental protection requirements into the

CFP: COM (2002) 186 final

proposed strategy for the sustainable development of European

aquaculture

proposed action plans:

(a) to counter the social, economic and regional consequences
of restructuring the EC fishing industry

(b) to reduce discards

D Other relevant - Sixth Environmental Action Programme

considerations - Communication from the Commission to the Council and the
European Parliament: Towards a strategy to protect and
conserve the marine environment COM (2002) 532 final
FIFG programme (2007-13)

Underlying the reform of the CFP is a number of fairly consistent messages which
define the salient features of the ‘new’ policy approach. In the first place, there is the
shift from a preoccupation with short term crisis management identified with the annual
round of TAC fixing — which had induced considerable uncertainty and instability in the
previous regime — to a system based on medium term (or multi-annual) planning.
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However, a strategic long-term vision for the future of the Community’s fisheries and
fishing industries remains sadly lacking. Second, there is a much stronger commitment
to the development of an environmentally responsible fisheries policy identified
particularly in references to the incremental development of an ecosystem based-
approach, emergency measures where threats to the conservation of resources and/or the
marine ecosystem become evident, and to Action Plans for biological diversity,
environmental integration and discards. And finally, there are signs of a tentative move
towards a relaxation of the ‘centralising tendency’ in EU fisheries management through
the creation of Regional Advisory Councils, though the move stops short of actual
decentralisation or devolution of decision-making.

If the purpose of RACs is to assist the Commission in the achievement of the CFP’s
stated objectives — namely the sustainable exploitation of living marine resources, the
application of the precautionary principle, the progressive implementation of an
ecosystem-based approach and the creation of an economically viable and competitive
fishing industry (EC 2002a:Article 2.1) — then there are grounds for arguing that the
specific roles ascribed to RACs by the Commission are likely to fall short of their full
potential. Box 5.2 suggests that the Commission sees these roles as restricted mainly to
advice on matters included in Chapter II of the framework Regulation (Conservation
and Sustainability). Specifically their roles are to advise on multi-annual management
plans, the introduction of emergency measures and the management of fisheries in the
12nm fishing zone. Such a restrictive view of the RACs’ core activities would seem to
confirm a widely held view that RACs are conceived as technical rather than policy
committees. There is, for example, no specific reference to RACs’ involvement in
relation to either the adjustment of fishing capacity (Articles 11-16) or, more
remarkably, to the rules on access to fishing grounds and the allocation of fishery
resources (Articles 17-20). These are precisely the kinds of policy areas where
regionally based professional advice can make a significant contribution. Given the
proper scope and structure, regionalised management can provide the essential
framework for addressing the issues of sustainable fisheries and environmental
integration. In the context of the CFP, however, the question which still needs
answering is the underlying reason for the establishment of RACs.

5.4 RACs: The hidden agendas?

In seeking to explore the underlying reasons for introducing what could be an important
new element into the architectural design of the CFP, three inter-related scenarios —
good governance, policy process and institutional structures — are examined in detail.

5.4.1 RACs AS GOOD GOVERNANCE

According to the Commission’s Green Paper (EC 2001a), one of the reasons for the
failure of the CFP has been the lack of effective consultation and meaningful dialogue
with the principal stakeholders. Thus the fishermen came to be seen as the object rather
than the subject of fisheries management. Largely ignored in the formulation of policy,
fishermen had become alienated from the policy process, engendering weak levels of
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commitment to its outcomes and, in some instances, a cynical disregard for the
regulatory measures. The need, therefore, was to turn this situation around, to engage
fishermen more fully in the formulation and implementation of policy in the hopes not
only of capturing the vital practical experience of fishermen but also of regaining the
industry’s confidence in the policy process.

Good governance features quite prominently in the new CFP (EC 2002a: Article 2.2)
where the key principles are defined as:

(i) a clear definition of responsibilities at Community, national and local levels
(i1) a decision making process based on sound scientific advice which delivers
timely results (iii) broad involvement of stakeholders at all stages of the policy
from conception to implementation and (iv) consistence [sic] with other
Community policies...

The juxtaposition of the second and third of these principles is interesting, particularly
in view of the growing lack of confidence in the science of stock assessment felt by
much of the fishing industry.

According to Rhodes (1996) modern concepts of governance also involve the
“hollowing out of the state” and the transfer of some responsibility for management
decisions from the state to responsible stakeholder-led organisations. In the eyes of the
fishing industry, the involvement of ‘non-accountable bureaucrats’ in the Commission
and ‘self-seeking politicians’ in the Council of Ministers lies at the heart of the CFP’s
failure. The horse-trading that reportedly takes place around the time of the December
Council of Ministers meetings discredits the CFP as an objective, scientifically
grounded and transparent policy in the eyes of most stakeholders. Politicians are no
longer to be trusted: they are culpable of selling untested solutions on the basis of a
quick fix, as with the development of the first generation of cod recovery plans
introduced at the time of renegotiating the CFP. The industry therefore sees the transfer
of key areas of decision making from Brussels to industry-based regional management
organisations as a means of ‘taking the politics out of fisheries management’ and
reestablishing the basis of a sound, transparent and workable management system. From
the industry’s perspective, however, RACs do not really provide this opportunity: they
are advisory in function and involve no transfer of executive powers to stakeholder
groups as the industry had originally hoped (SFF and NFFO 2000). Only the sources of
professional advice are being decentralised and there are no guarantees as to how much
influence RACs will be able to bring to bear on the final decision-making.

5.4.2 RACs AS PART OF A REFORMED POLICY PROCESS

Despite a tendency to regard the adherence to the principles of good governance as
something of a cosmetic exercise in the presentation rather than the substance of the
new CFP, it is arguable that RACs do have a potential to alter the ways in which advice
is recruited, managed and translated into policy. Perhaps most immediately important is
the opportunity to rebalance the contributions of science and practical experience.

Recent events concerning attempts to put in place stock recovery plans have widened
the gap between fishermen and scientists not only over the assessment of the current
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and future states of the cod stocks in the waters around the UK but also in relation to the
interactions between cod and other commercial species in a mixed fishery. Though such
variance can in part be accounted for by differences in the time horizons and levels of
precautionarity adopted by fishermen and scientists, there is a disturbing lack of respect
now shown by many fishermen for the science that must underpin policy decisions.
There is a sense in which science has unwittingly obscured the wider truth. It has led us
to believe in the past that we knew what was happening to the fish stocks and that
scientific advice, correctly applied, could steer us away from the ultimate disaster. Since
the science has become undermined by increasing uncertainty and from the time
scientists started to become ‘prophets of doom’, the industry stopped believing in the
science. It rejected both the message and the messenger and turned instead to divine
providence. RACs offer the possibility of rapprochement and bridge building between
the two protagonists, especially if they are able to incorporate some of the procedures
for dialogue and mediation between the industry and those responsible for stock
assessments already adopted by the North Sea Commission.

Hitherto, the European Commission has relied rather too heavily on a technocratic
approach to fisheries management based on a largely unchallenged acceptance of
scientific advice from ICES. Consultation with stakeholders has been limited to periodic
meetings of the Advisory Committee on Fisheries and Aquaculture (ACFA). Otherwise
the industry’s main hope of influencing the outcomes of decision making has lain with
its ability to put pressure on the fisheries ministers to act in the industry’s interests at
meetings of the Council of Ministers. The extent to which RACs can in the future open
up a new and constructive channel of influence and make a real contribution to the
policy process will depend on two unresolved factors: the scope which they are given
(and which they also define for themselves) in terms of their remit; and the mechanisms
adopted for handling regional advice within the Commission.

Although the specific tasks assigned to RACs (see Box 5.2) are rather narrowly defined,
a good deal of latitude is granted in terms of ‘own account’ recommendations and a
catch-all statement of “any other activities necessary to fulfil their functions’ (EC
2002a:Article 31.5). In effect, RACs will be in a position to set their own terms of
reference. Rather less certain is a guarantee that the advice from RACs will be listened
to and acted upon. Apart from a requirement that RACs “shall transmit an annual report
to the Commission, the Member States ... and the Advisory Committee on Fisheries and
Aquaculture” (EC 2003), there is no clear indication of the system for absorbing
regional advice within the central decision making machinery. Moreover, there is no
stated requirement for the Commission to take account of the advice it receives from
RACs when formulating proposals for fisheries management and, therefore, no
obligation on the part of the Commission to explain how the advice has been viewed
and, in the event, why it may have been discounted.
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Box 5.2.Council Regulation (EC) 2371/2002: The framework for the new CFP

Article Description Detail

1 Scope ... shall cover conservation, management and exploitation of living aquatic
resources, aquaculture, and the processing and marketing of fishery and
aquaculture products ...

2 Objectives ... ensure exploitation of living aquatic resources that provides sustainable
economic, environmental and social conditions ... apply the precautionary
approach ... aim at a progressive implementation of an eco-system-based
approach ... be guided by the principles of good governance.

5/6 Multi-annual multi-annual recovery plans for stocks outside SBL and multi-annual

plans management plans for other stocks, including the setting of catch targets,
effort limitations and technical conservation measures.

7/8 Emergency ... evidence of a serious threat to conservation of living aquatic resources or
measures to the marine ecosystem resulting from fishing activities and requiring

immediate attention, the Commission ... may decide on emergency measures
which shall last for not more than six months; ... in waters under the
sovereignty or jurisdiction of Member State where any undue delay would
result in damage that would be difficult to repair that Member State may
take emergency measures ... not exceed three months.

9/10 MS measures . non-discriminatory measures for conservation and management of
within 12 nm fisheries resources and to minimise effect of fishing on the conservation of
zone marine ecosystems within 12 nm of its baselines; ... where measures to be

adopted are liable to affect vessels of other Member States ... be adopted
only after the Commission, Member States and Regional Advisory Councils
concerned have been consulted.

11/12 Adjustment of Member States shall put in place measures to adjust fishing capacity of their
fishing capacity  fleets in order to achieve a stable and enduring balance between such fishing

capacity and their fishing opportunities ... (involving) ... withdrawal of
licence and fishing authorisations; ... Commission shall establish for each
Member State reference levels ... for the total fishing capacity.

13/16 Entry and exit
schemes

17/18/19 Access rules In the waters up to 12 nm from baselines ... member States shall be

authorised ... to restrict fishing to vessels that traditionally fish in those
waters from ports on the adjacent coast; ... for species of special importance
in the [Shetland Box] ... fishing activity by Community vessels ... of not less
than 26 m ... shall be governed by a system of prior authorisation [to be
reviewed by 31 December 2003].
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20 Allocation of The Council ... shall decide on catch and/or fishing effort limits and on the
fishing allocation of fishing opportunities among Member States as well as the
opportunities conditions associated with those limits ... in such a way as to assure ... relative

stability of fishing activities...; each Member State shall decide on the method
of allocating the fishing opportunities assigned ... inform the Commission of
the allocation method.

21-28 Control and
enforcement

30 Committee for The Commission shall be assisted by a Committee for Fisheries and
fisheries and Aquaculture (see Decision 1999/468/EC)
aquaculture
(ACFA)

31,32 Regional ... shall be established to contribute to the achievement of the objectives ... and
Advisory to advise the Commission on matters of fisheries management in respect of
Councils certain sea areas or fishing zones ... composed principally of fishermen and
(RACs) other representatives of interests affected by the CFP, such as ... fisheries and

aquaculture sector, environment and consumer interests and scientific experts
from all Member States having fisheries interests in the sea areas ... may be
consulted by the Commission in respect of proposals for measures ... without
prejudice to the consultation of STECF and the Committee on Fisheries and
Aquaculture ... may submit recommendations and suggestions of their own
accord ... inform the Commission or the Member State ... of problems relating
to the implementation of Community rules ... and conduct any other activities
necessary to fulfil their functions ... Regional Advisory Councils shall inform
the Committee for Fisheries and Aquaculture of their activities ... The Council
shall decide on the establishment of a RAC [which] ... shall cover sea areas
falling under the jurisdiction of at least two Member States.

33 STECF ... Scientific, Technical and Economic Committee for Fisheries shall
be...consulted at regular intervals ...[and] the Commission shall take into
account the advice from the STECF when presenting proposals on fisheries
management.

For regional advice to make its greatest impact it must be disseminated to the widest
possible audience including the Commission, relevant member states and the European
Parliament, inter alia. For it to succeed it will need to engage the support of at least the
majority of Member States directly involved.

5.4.3 RACs AS STRUCTURES

Central to the detailed design of RACs is the question of whether they are to function
simply as technical advisory committees - a position favoured by the fishing industry -
or to be considered as part of the essential apparatus for strategic regionalised
management of marine resources. Only if they are portrayed in this broader context will
they be able to exercise real influence over issues of sustainability, environmental
integration and the future of fishing dependent communities. Despite some concessions
to the principles of good governance in defining a relatively broad constituency of
membership, the balance of evidence to date seems to point to the narrower view of
their functions.

A key structural problem is how to contain the array of national and sectoral interests
which seek representation on the RACs within a necessarily compact decision making
body. One solution to the ‘dilemma of numbers’ lies in what can loosely be termed as a
bi-cameral model (see Box 5.3). This involves an open annual conference, allowing all
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relevant interest groups to meet, debate the issues and draw up an agenda for action, and
a much smaller ‘executive council’ meeting throughout the year to respond to requests
for comment and advice from the Commission and/or the member states and to
formulate specific recommendations. The work of the ‘executive council’ could also be
assisted by expert permanent or ad hoc working groups able to provide more detailed
information.

The Commission’s proposals, adopted by the Council of Ministers, follow the bi-
cameral model quite closely but restrict access to the annual assembly to delegates
nominated by the Member States, with the much smaller executive body chosen by
delegates to the assembly. Two thirds of the seats on both the assembly and the
executive are to be occupied by representatives of the fisheries sector (vessel owners,
crew members, producers’ organisations, processors and women’s networks), with at
least one seat for each member state with fishing interests in the area. Non-fishing
interests, embracing aquaculture, recreational fisheries, marine conservation and
consumers, are to take up the remaining one third of the available seats. Although the
Commission’s draft proposal (EC 2003) originally recommended that the executive
body should comprise 12-18 members, it is widely expected that the final Regulation
will see the upper limit raised to 24. Otherwise, it will be difficult to believe that the
Commission has got its sums right. The size of each RAC should be determined by the
complexity of the regional sea in question. A council of circa 15 members might be
adequate for an area like the Irish Sea with only two coastal states involved (and a
limited number of other member states with active fishing interests) but a council of
twice that number may seem scarcely sufficient to encompass the range of interests
represented in the North Sea (with at least seven coastal states as well as other member
states and non-member states with fishing interests in the area).

Again, the size and balance of the councils should reflect the intended scope of activity.
A small council with a strong majority of fishermen would suit the limited agenda of a
technical advisory committee, but it is hard to imagine a council of 18 members, with
only six representing non-fishing interests, being sufficiently well equipped to engage in
a wider range of tasks.

For some time there has been a lively debate as to who precisely are the relevant
stakeholders, how to balance the representation and how to select the members. There is
general agreement that representatives of the fishing industry should form the largest
single group and possibly occupy the majority of seats, though probably not to the
extent favoured by the national fishing federations at 75 per cent (Beveridge and
Morrison 2003). In the event, the Commission and Council of Ministers have resisted
such claims. Despite recommendations from the influential Economic and Social
Committee to restrict non-fishing interests to one fifth of the seats and an even more
extreme view expressed by the European Parliament that non-fishing interests should be
relegated to the status of observers, the original 66:33 allocation has prevailed. It is
worth alluding once again to the situation in America where commercial fishing
interests make up 49 per cent of voting members on the eight Regional Fishery
Management Councils and recreational fisheries a further 33 per cent. Here, Okey
(2003) argues that this skewed representation of interests has helped to generate
perverse incentives for management decisions that conflict with sustainability goals.
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Box 5.3: Regional Advisory Councils: Comparative structures

Commission Proposals

Irish Sea RAC

Functions

Architecture

Membership

Composition of
Executive Council

to advise Commission and Member
States on matters relating to
fisheries management with
particular reference to multi-annual
fishing plans, emergency measures
and inshore management

own accord recommendations to
Commission and Member States
inform Commission and MS re
problems relating to implementation
of Community rules

an annual general assembly (two
thirds of members represent fishing

interests)
an executive council of 12-18
members (two thirds fishing
interests)

all Member States having fishing
interests in the sea area have a right
to participate as members or
observers

membership should include

b) representatives of the fisheries
sector (66%) viz vessel owners,
small scale fisheries, FPOs,
aquaculture producers,
processors and merchants

¢) ‘other interests’ (33%) viz
environmental groups,
consumers, recreational fishing
and general interest

(e) scientists from
national/international institutions
invited as experts (but not full

an independent ‘think tank’

responsible for

(c) long term strategy for
development  of  sustainable
fisheries

(d) integrated fisheries management
plans

principal ~ reference  point  for

consultation by Commission and
Member States in relation to proposals
for regulation of fishing activities

an annual conference open to all
stakeholders

an executive council of 12-15
members, supported by
expert working groups (fisheries;

environment)

UK and Ireland as coastal states;
France, Belgium and the Netherlands
as other MS with active fishing
interests

not more than two persons from the
national administrations
not more than two scientists
not fewer than 8 representatives of the
fisheries sector (including aquaculture,
inshore fisheries, other commercial
fisheries, processors etc)
two representatives of the
environmental interests (NGOs and/or
country agencies)
one representative of
fishing interests

(ie: fishing interests 53%; non-fishing

recreational

Draft Proposal COM(2003) 607 final

members) interests 47%)
Funding EU funding for the first 5 years only, = European Commission (40%); Member
reducing from 200,000 in year 1 to  States (40%); stakeholders (20%).
110,000 in year 5
Sources Council Regulation No 2371/2002; Symes et al (2002)

Representation of fishing interests could prove problematic for certain member states at
least. In an industry more accustomed to fission rather than fusion and where strong
differences of opinion between inshore and offshore sectors or different gear groups or
neighbouring districts are quite normal, experience suggests that it will be difficult for
all fishing interests to coalesce around a single nomination. This may cause difficulties
for the selection of representatives, the mindset of those appointed and for the
development of consensus within or between the different stakeholder groups. Although
there are strong grounds for preferring seats to be occupied by active fishermen so as to
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tap directly into their reservoirs of local knowledge, experience and good practice, it
seems likely that in most cases those seats will fall by default to officials of fishermen’s
organisations who — though well versed in the arts of negotiation and the rough and
tumble of fisheries politics — may lack the experience and practical expertise of
professional fishermen.

Even more difficult is the definition of, and selection procedures for, the non-fishing
interests. The range of relevant interests is itself difficult to delimit, bearing in mind the
need to ensure that council members should add value to the discussions. They should
certainly include environmental groups (either NGOs or official conservation agencies)
and recreational fishing interests which in some areas may make a stronger contribution
to the local and regional economies than the commercial fishing industry (Nautilus
Consultants 2000). In both these instances, separate national representation may be
unnecessary, though it will still be essential for the appointed members to have well-
founded knowledge and experience of the particular regional sea. Some relief for the
potential overcrowding of the councils is afforded by the decision that scientists and
administrators should attend in the capacity of expert advisers rather than full members
of the councils. This does, however, have the possibly unfortunate effect of distancing
both the scientific community and the Member State administrations from any decisions
which the council may eventually take.

Managing the work of the councils, ensuring that they do not disintegrate under the
stress of internecine warfare, and framing advice in the form of strong consensus rather
than weak compromise will call for inspired leadership on the part of the chairperson.
To fulfil such credentials suggests that the chair would need to be appointed as an
independent person with no history of allegiance to any one sectional interest within or
outwith the fishing industry and, as far as possible, free from active political
connections with any Member State involved. Notwithstanding, the Commission and
Council of Ministers have determined that each RAC shall designate a chairperson —
presumably from among its own membership — by consensus. Impartiality, therefore,
may prove difficult to guarantee.

At this stage, estimating the annual operating costs of RACs can be little more than
speculation. Costs will be determined by the workload and that, in turn, by the
frequency with which they are called upon to give advice and by any self-imposed
tasks. A high workload will probably require a dedicated secretariat and support staff or
at least the means to buy in appropriate expertise. It is also worth noting that RACs may
be required to make rapid responses (‘within five working days’) to the Commission or
Member State concerning proposals for emergency measures. In 2004 the Council of
Ministers agreed a five year schedule of funding for RACs from EU sources. The level
of public funding will be reduced annually from a maximum of €200,000 (or 90 per
cent of expected costs) in year 1 to €110,000 (50 per cent) in year 5. Thereafter RACs
are intended to be self-funding, except for an additional yearly grant of €50,000 to cover
costs of translation and interpretation. While there may be merit in self-funding as a
means of ensuring value for money, it also serves to confirm the impression that the
Commission sees RACs as low key rather than high profile additions to the institutional
architecture.

However they are constructed, it is unlikely that RACs will conform to a standard
pattern of behaviour. In some instances, partnerships between the key players may be
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easily forged, leading to a more coherent view of the region’s needs and a more
proactive approach, while in others the emergence of a sense of partnership may be
constrained by cultural differences, contentious issues or old rivalries. It is clear from
the negotiations leading up to the revision of the CFP that the proposed introduction of
RACs was received very differently across Europe. Attitudes varied from the strongly
supportive views of the UK, Sweden and the Netherlands, through the more cautious
responses of Denmark, Belgium and France, to the deeply suspicious if not openly
hostile reactions of the fishing industry in Spain. Interestingly, some of the RACs will
bring together representatives from Member States with rather contrasting perceptions
of RACs and their functions.

5.5 RACs: The handmaidens of environmental integration?

One distinctive feature of the new CFP is the added emphasis on environmental issues.
This is evident not only in its objectives (Article 2.2) but more especially in the
constellation of action plans which will have a direct bearing on matters of
environmental protection. This change of emphasis was partly foreshadowed in a
Commission policy document on the integration of environmental protection
requirements which stated that:

Conservation of marine ecosystems should be central to an environmentally
integrated policy for fisheries. Action should be taken to conserve and, where
possible, rebuild commercial fish stocks and non-commercial biota and habitats,
but also with due attention to the consequences for the whole ecosystem, in order
to restore their functionality and productivity when these have been damaged.
Similarly...where non-commercial biota and habitats are threatened, action to
remove threats should take account of its implications for fisheries and the wider
productivity of the ecosystem. (EC 2001b:12)

It is reasonable to infer potentially strong links between the regionalisation of fisheries
management and the means for delivering environmental integration. The ‘regional
seas’ form a logical spatial framework, particularly in the case of the semi-enclosed
Baltic, North and Irish seas which may be considered as reasonably self-contained
ecosystems. Early advocacy of the ecosystem based approach to fisheries management
in Europe was presented in the specific regional context of the North Sea:

In the management of living resources [an ecosystem approach] means...that the
decisions are based upon the best scientific knowledge of the functions of the
ecosystem, including the interdependence of species and the interactions
between species (food chains) and the abiotic environment, as well as knowledge
of the temporal development of the ecosystem...The North Sea should be seen as
a whole and managed as one ecosystem. Any future ecosystem approach to the
North Sea management would imply that management decisions are based on the
precautionary approach, taking into account all ecosystem effects of human
activities as well as the impact of the environment on its resources. (Svelle et al,
1997:101)
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This ‘whole ecosystem’ approach has more recently been taken up in the JNCC’s Irish
Sea Pilot Project, commissioned by DEFRA. It has as its goal the development of a
prototype for an integrated marine nature conservation framework at the regional scale.

In the context of the CFP and the emergence of a regional dimension there is a need to
explore a little more fully the ideas of environmental integration and an ecosystem-
based approach to see how far RACs may be able to assist in the implementation of the
environmental agenda. Although in some respects the two concepts are quite closely
related, they have very different objectives. Environmental integration is concerned
with the broad commitment to ensuring that robust environmental protection measures
are incorporated into all areas of EU policy. In a fisheries context, it seeks to minimise
the negative impacts that fishing activities may have on the marine environment. This
will involve a series of ‘priority actions’ (i) to reduce fishing pressure to sustainable
levels; (ii) to improve fishing methods so as to reduce incidental bycatches; and (iii) to
raise the level of understanding of marine ecosystems through monitoring and
assessment (EC 2002c¢). To these one needs to add a fourth ‘priority action’ namely the
regulation of fishing practice in environmentally sensitive areas through a coordinated
network of MPAs.

The new CFP is also pledged to a progressive implementation of an ecosystem-based
approach. Its application in fisheries management is not concerned with the
conservation of threatened habitats and species per se. Nor does it necessarily imply a
radical agenda of intervention. Instead, it seeks to use our developing knowledge and
understanding of ecosystem behaviour to create sustainable fisheries through
safeguarding the essential ecosystem processes and functions on which all living
resources of the sea depend. This knowledge should permit the fine tuning of regulatory
measures and lead eventually to abandoning the heavy handed system of TACs and
catch quotas and placing greater reliance on technical conservation measures adapted to
the specific requirements of particular ecosystems and the management needs of the
commercial fisheries contained therein.

The successful accomplishment of environmental integration and the development of
the ecosystem-based approach quite clearly call for spatial planning and management
within a defined regional framework. As marine ecosystems are highly dynamic and as
our understanding of their behaviours can be expected to increase rapidly over time, the
system of spatial planning and management will need to be flexible and adaptive in
style. In elaborating a possible model for an Irish Sea RAC, Symes et al (2002)
suggested that its advisory role should comprise two distinct functions: first as an
independent ‘think tank’ capable of developing a long term strategic vision for the
region’s fisheries and second as a reference point for consultation on technical
proposals for fisheries management. In discharging the first of these functions, the RAC
should be in a position to follow the US approach and develop both FMPs and FEPs - or
rather, a single integrated management plan - for regional sea activities. It is, however,
difficult to envisage RACs, as outlined in the previous section, having either the
resources or the competence to undertake such activities. As a result, the tasks
associated with environmental integration will be much harder to achieve.
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5.6 Conclusions

In May 2004, approval was given for the establishment of five Regional Advisory
Councils (Baltic Sea, Mediterranean Sea, North Sea, North Western Waters and South
Western Waters) covering EU waters, together with two Sectoral Councils - one for
pelagics (herring, mackerel, horse mackerel and blue whiting) and the other for distant
water fisheries. Despite the fact that many in the industry remain sceptical of the
potential for RACs to add real value to the management of EU fisheries, the response to
the green light - at least in northern Europe - has been positive and immediate. It is
likely that a North Sea RAC will be in place before the end of 2004. Discussions on a
North Western Waters RAC are progressing, though significantly consideration is
already being given to a sub-regional structure to take account of the area’s diversity
(Fishing News, 2 July 2004). And moves to establish the pelagic council have been
initiated by the Northern Pelagic Working Group of the European Association of
Producers’ Organisations (Fishing News, 18 June 2004).

Such alacrity is encouraging. But have the fishing industries of the EU been duped, in
the name of political correctness, into accepting a new element of the policy process
which has more to do with the presentation of the CFP than with its fundamental
reform? Or does the creation of RACs signal the intention to grant the industry — and
other stakeholders — a real measure of influence over the formulation and
implementation of policy at the regional level? Only time will tell.

The ‘empty vessel” scenario posed in the title of this chapter will only be true if RACs
are used simply to perpetuate a failing system of management. The Commission’s
reluctance to accede to the industry’s wishes to be given direct responsibility for certain
areas of management is understandable. RACs will need to prove themselves capable of
embracing consensual politics in providing coherent, relevant and timely advice in a
trans-national, regional setting. The risks of this limited experiment in regionalisation
destabilising the overall management system are minimal; the ultimate responsibility of
the central institutions of the EU in matters of decision-making remains undiminished.

Indeed the new European Constitution, still to be ratified, confirms the unchallenged
supremacy of the Commission in the formulation of policy. Fisheries remains one of the
very few areas of ‘exclusive competence’ for the Commission, along with monetary
policy, commercial policy and the customs union - a rather strange set of bedfellows.

Risks to the political image of the fishing industry, on the other hand, are somewhat
greater. The exposure of divisions within a region’s industry in defence of vested
interests and a consequent failure to make its mark on fisheries policy will diminish the
industry’s credibility concerning its commitment to sustainability. Collaboration,
partnership and consensus are the essential ingredients of success - but forging
partnerships between disparate national and sectoral interest groups may prove a
difficult task, and certainly not one to be hurried. It is therefore easy to understand why
the fishermen’s federations in the UK argue the need to build up the strength of RACs
through a number of small victories rather than attempt to scale the heights of major
issues in the early days of their existence (Beveridge and Morrison 2003).

The metaphor of ‘cornucopia’ is equally misplaced. For those who assume that RACs
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will immediately open wide the doors to a radically new approach to fisheries
management the disappointment is likely to be much greater. Regionalisation can
provide a new framework for fisheries management but it can only lead to the Holy
Grail of sustainable fisheries in diverse, productive and well integrated ecosystems if it
is allowed to become a vehicle for delivery of a more holistic approach embracing
integrated management, precautionarity, an ecosystem-based approach, strategic long
term planning and an ability to cope more effectively with scientific uncertainty. Such a
radical agenda will be enormously difficult to manage politically, especially if the
majority opinion on the RACs remains unconvinced of the benefits to be derived.

But the value of regionalisation is precisely that it allows things to be done differently,
to jettison some of the historical ballast associated with an old style, command-and-
control CFP built on a very narrow perception of management and trusting to a limited
range of policy tools - dominated by TACs and catch quotas - which place unrealistic
demands on the science of fish stock assessment. In time, RACs may open up a route
towards the peaks of integrated management, but they will first have to negotiate the
difficult terrain to be encountered in the foothills of a revised CFP.
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Abstract

Controversies over distribution of access rights are a distinctive feature of fisheries
management. Who should be the beneficiaries and what are the relevant criteria for
awarding such benefits? We find it rather surprising that principled fisheries
management debates on social justice are so rare. We are equally perplexed that so little
attention is paid to issues of justice within social science fisheries research. In this
article we try to remedy this, first by outlining some of the arguments in the justice
literature to demonstrate their relevance for fisheries governance. Second, the
establishment of a particular allocative mechanism — the so-called quota ladders - in
Norwegian fisheries is used as an example of how different conceptions of justice can
be applied in concrete management settings. We argue that much would be gained if a
principled debate among involved stakeholders occurred prior to the actual allocation
process; that is if stakeholders would agree on some general rules with regard to what
constitute socially just distribution of access rights. In fact, we believe that the issue of
participatory decision-making through devolvement of authority and responsibility to
stakeholder groups, which is now on the agenda in many countries, would be much
easier to realise if a social contract for just fisheries were established at the root.

6.1 Introduction

The politics of fisheries management is particularly zealous on the issue of the
distribution of access rights. The reason for this is fairly obvious: with individual
livelihoods and the survival of local communities at stake, distribution raises
fundamental issues of social justice and fairness. The question, then, of what constitutes
a just management regime, and what criteria are relevant for assessing its fairness,
becomes pertinent. While this is basically a philosophical question, it can also be
approached empirically - starting with questions such as: What principles of social
justice do user-groups apply when they claim rights of access to fish resources? What
justice principles do governments refer to when they defend their management policies?

Given the pertinence of such questions, we find it quite remarkable, one may say
paradoxical, that the debate within political theory, spurred by John Rawls’ seminal
treatise ‘A Theory of Justice’ (1972), has attracted so little attention among students of
fisheries management. With a few exceptions, such as Gray (1998), little has been
written on the normative issues pertaining to fisheries governance. Rawls targeted his
contribution at a philosophical audience, but his book also revitalised modern political
theory and made quite an impact in the social sciences. For the last ten years or so social
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justice has become an important theme in environmental politics (Schlosberg 2003),
rubbing off on the fisheries management discourse (Hernes and Mikalsen 2002).

We believe that fisheries management would benefit from a more principled debate on
social justice standards and from what Rawls and other philosophers and social theorists
have written on this issue. Fisheries management cannot be reduced to a technical
exercise that should only be seen from a means-end perspective. As any other social
practice, fisheries management must be subject to moral scrutiny. Good governance, in
fisheries as well as in other sectors, should start from a reasoned contemplation on some
fundamental principles of justice. From a decision-making perspective moreover, the
key issue in determining what principle(s) of social justice that should be implemented
in fisheries governance is the procedural problem of involving all stakeholders in the
process. Any management regime that fails in this regard will have a justice ‘deficit’. In
this sense, we consider democracy a key ingredient in the lexicon of social justice.

In this paper we make an attempt at applying principles of social justice to fisheries
management - using a fairly unique allocation scheme in Norwegian fisheries, the so-
called ‘quota ladder’, as a case in point. The ladder originated in 1989 from within the
Norwegian Fishers’ Association as a response to the distributional difficulties brought
on by the Barents Sea cod crisis. The crisis spurred a debate among fishers on how to
share the Total Allowable Catch (TAC) between different sections of the fleet. This
eventually led to a (albeit fragile) consensus; a ‘social contract’-like agreement on a
fundamental and contentious issue — thus avoiding a potential split within the
association.' Since then, the ladder has been both refined and extended to incorporate
other fish stocks than cod. As a ‘social contract’ - establishing long-term commitments
to certain principles and ‘rules’ for the parties involved - the ladder has reduced the
level of conflict and dispute among user-groups by bringing some interactive order into
the decision-making process. In condoning this scheme, the government, for its part, has
relieved itself of a highly controversial task. From a co-management perspective, this is
significant because without the contract implied by the ladder, the government would
not have been able to delegate decision-making power on such a socially important
issue to the fishers. Agreement on fundamental principles of allocation is thus
conducive to participatory decision-making. The key question, though, is whether the
‘contract’ holds from a justice perspective.

We start by depicting some of the main theoretical positions on social justice and how
they may apply to fisheries. Then we summarise the idea, substance and effects of the
Norwegian fisheries quota ladder, and the political turmoil surrounding its creation and
design. Thereafter, we ‘challenge’ the ladder from a justice perspective. Did it come
about through a democratic process? What are the normative principles underpinning it?
How consistent are they? Finally, our concern is with the lessons for fisheries
governance that can be drawn from this Norwegian experience. More specifically, we
raise the issue of whether ‘social contracts’ of this type can work as a management

! The essence of this ‘scheme’ is that the relative share of the two basic segments of the fleet (offshore and
inshore) should vary by the size of the Norwegian TAC. In its original version, the ladder — as an example —
implied that with a Norwegian TAC of up to 150,000 tonnes, the shares of offshore and in-shore were 25 and
75 per cent respectively. With a Norwegian TAC of 300,000 or more, these shares were set to 35 and 65 per
cent.
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instrument. Do contract-like agreements negotiated by user groups and government
have a potential in fisheries governance — in Norway and elsewhere?

6.2 Fisheries and theories of justice

Fisheries managers must take into consideration that there are several heterogeneous
user groups and that rules and regulations may affect them differently. As Armstrong
and Clark (1997:203-204) point out, “all management regimes have underlying equity
implications in the shape of different distributional effects”. Fisheries management thus
raises important issues of social justice. Finding a management system to be unjust, a
user group would tend to resist it, either through ‘voice’ or ‘exit’ (Hirschman 1970).
Such a management system is likely to be ineffective. Thus, justice is not an issue
managers can ignore but one that must be addressed from the very beginning. For
instance, managers must decide why some users qualify for access while others do not,
and who should be allowed to fish what, when and where. In order to be legitimate,
such decisions must satisfy some basic criteria — or principles — of justice.

According to Campbell (2001) there is no ‘true’ or ‘correct’ meaning of justice. He also
points to the danger that the notion of justice becomes too broad to have any real impact
on public policies. In the absence of a precise definition, Sen believes that we at least
need “a working agreement on some basic matters of identifiable intense injustice or
unfairness” (Sen 1999:254). Perhaps it is not so difficult to agree on what these are
when fisheries are concerned. It may, however, be easier to agree on certain principles
under ‘a veil of ignorance’ than in the real world, where people make decisions on the
basis of cards that have already been dealt. In other words, in real-world settings such as
the fisheries, user-groups and other stakeholders have things at stake and, hence,
something to lose. Neither can we be sure, as Rawls also points out, that justice will be
served when people only look after themselves — even if they should agree on what
constitutes a common good, such as sustainable fisheries. From Rawls’ perspective, the
maximum good is not necessarily the maximum right; right is defined independently of
the good, and it is a concept that is prior to that of the good. We shall try to clarify what
this means.

Common property theory regards property rights as essential. The ‘Tragedy of the
Commons’, in Garrett Hardin’s seminal exposé, is basically an outcome of a resource
free-for-all. “Freedom in a commons brings ruins to all” (Hardin 1968:1244), is among
his most quoted statements. Clearly, limiting this freedom by installing a rights-based
management regime cannot be criticised from a justice perspective if it makes everyone
better off. In reality, however, some lose while others win. Fisheries management is
more of a zero-sum than a plus-sum game. However, there are many ways to restrict
resource users’ freedom, and not all of them are necessarily just. Even though a
particular rights-based system should prevent the worst-case scenario — the tragedy of
the commons — it may still be criticised from a justice perspective if some stakeholders
lose relative to what they would otherwise have gained in another property rights
system (Kymlicka 2002). The essence of property is the right to reserve for oneself, and
exclude others from, the benefits that can be drawn from the resource. Although
effective as a management device in limiting access and preventing a ‘race for fish’, a
property rights system still divides by including some while excluding others. It is for
exactly this reason that such systems are so controversial.



106 HERNES, JENTOFT AND MIKALSEN

Property rights are a more complex issue than management regimes typically recognise.
They are perceived as a technical device, but they also infringe upon basic ‘natural’ or
moral rights. There is, for instance, a human rights aspect to fisheries management that
is rarely recognised, as is clearly demonstrated in the case of indigenous peoples. The
Draft Declaration on the Rights of Indigenous Peoples currently being developed within
the auspices of the United Nations, article number 26 reads as follows:

Indigenous peoples have the right to own, develop, control and use the lands and
territories, including the total environment of the lands, air, waters, coastal seas,
sea-ice, flora and fauna and other resources which they have traditionally owned
or otherwise occupied or used. This includes the right to the full recognition of
the laws, traditions and customs, land-tenure systems and institutions for the
development and management of resources, and the right to effective measures
by States to prevent any interference with, alienation of or encroachment upon
these rights.

Rights to natural resources, such as fish and coastal territories, are here regarded as
essential for the preservation of indigenous peoples’ culture and material existence.
These are rights that state authorities cannot change or abolish with a stroke of the pen
without committing an act of legal and moral injustice. If deliberately designed to do so,
property rights regimes may well support these basic rights, as, when indigenous
peoples qua people are positively discriminated against, they are granted quotas or
management authority (Jentoft et al 2003). Should the Declaration be adopted, we are
not talking so much about ‘distributive justice’ as justice of ‘rectification’ — a
compensation for previous colonisation and discrimination.

Natural rights are, of course, not unique to indigenous peoples. When Marx launched
the justice principle of “to each according to his need”, he was thinking along similar
lines. The idea is that people have inalienable rights — individually and collectively.
People have a right to exist and to what that right entails, materially as well as
culturally. Also, when dependency — as in ‘fisheries-dependent regions’ (Symes 2000) —
is thought to give priority to fishing rights, such a justice principle is alluded to. In other
words, those who are most vulnerable should come first. Quota allocations are often
based on the premise that those who can prove a history in fisheries should have a first
right. Again dependency serves to justify certain decisions.

In fisheries management, other justice principles are also in use. A fisher, for instance,
is entitled to his catch. Once the gear is in the ocean at a spot where he is allowed to be,
the fish that gets tangled is his property (provided that he stays within his quota). His
labour investment and the risk he takes upon himself make him the rightful owner. He
has earned his catch. Here, in other words, a ‘merit’ principle is employed. This is
justice by desert, which is to be distinguished from a principle of equity (Campbell
2001). The problem, however, is that fishing technology is never neutral, but may well
be used as a tool of power. For instance, a trawl is a more powerful gear than a gill net
or a long line, as can be seen when a trawl is used on fishing grounds where other gears
are employed as well. Some gears are more costly and more catch effective than others
and, therefore, fishers have unequal opportunities to employ them. The dilemma is well
captured by Bavinck (1996:482) in his study of fisheries regulations along the
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Coromandel Coast of India and the banning of certain gear from the fishing grounds:

Two principles were seen to underlie fisher regulation along the Coromandel
coast: (1) common access to inshore fishing waters; and (2) the right of every
community to impose conditions on fishers using adjacent waters. The gear ban,
which is an elaboration of the latter principle, has a dual purpose. First, bans
apply to types or applications of fishing gear that are felt to affect important fish
stocks negatively. Second, they are rooted in conceptions of social justice — gear
that benefits a minority to the detriment of the majority of fishers (or the weaker
sections of fishing society, particularly the aged), are not tolerated.

Scarcity, as when demand for some ‘good’ exceeds its supply, brings issues of social
justice to the surface. Claimants to a resource find themselves having to settle for less
than they want, and possibly less than they need to sustain themselves. Clearly then,
economics and markets have a lot to do with social justice (Sen 1987). In fisheries, due
to externalities, markets will not automatically bring social justice, as for instance
between generations (Sumaila and Bawumia 2000). There is a justice principle behind
market based management systems such as Individual Transferable Quotas (ITQs). In
this case, you are entitled to what you have ‘paid’ for — a principle people may find fully
acceptable in this particular sphere of life. Within an ITQ regime, rights are only loosely
— if at all — coupled with dependency, which is also a reason why ITQs tend to be so
controversial.

Thus, social justice cannot easily be attributed to some universal standard that can be
applied in all settings. Rather, as Walzer (1983) points out, justice is derived from — and
should be analysed according to — a specific context. The principles of justice backing
up various distributional rules are not the same for every good or burden, for every
social and political community, and for every situation or circumstance. They may also
be highly ‘local’, as Elster (1992) demonstrates. Neither are justice principles always
stable — even within the same sphere. As Armstrong and Clark (1997) show for the
Norwegian codfish quota ladder, different justice principles apply depending on
circumstance — as when the TAC is high or low. Walzer (1983) argues that injustice
may be done when goods are converted into other goods, by a transgression of
‘spheres’. For instance, there are things in life that money cannot, or should not be
allowed to, buy (votes, love — some would even say fish quotas). Transgression of
boundaries between spheres often triggers a moral response. Practices may be highly
effective but still regarded as contrary to established social and cultural norms. Thus,
some management and resource extracting practices (such as: draggers, explosives,
under-reporting.) are condemned on moral rather than on ‘functional’ grounds. ITQs are
usually not criticised because they are ineffective but because they have substantive
consequences that people may find hard to accept, as when quota rights become
geographically concentrated and end up as property of larger operators (Palsson 1998).

Following Rawls, Miller (1999:14f) suggests that we should understand justice “as what
people would agree to in advance of knowing their own stake in the decision to be
reached.” Miller argues that justice does not only relate to substantive outcomes, but
also to institutions and their governing principles and procedures. He thinks that justice
“must include aspects of social relations that do not fall readily under the rubric of
distribution.” Procedural justice has merits of its own and cannot simply be reduced to
substantive fairness. This suggests that institutions for regulatory decision-making may
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affect the fairness of substantive outcomes and should be evaluated from a justice
perspective. In this sense, democracy is prior to desert or need in the lexicon of social
justice.

For example, is representation of user-groups and other stakeholders in management
decision-making bodies fair? How does one justify the exclusion of groups who claim
to be legitimate stakeholders? If it is true, as Schattschneider (1960, 30) points out, that
“organisation is itself a mobilisation of bias”, the question is how a particular bias can
be justified. If there are limits to how inclusive co-management institutions can be,
exactly where should the limits be drawn in order for decision-making procedures to be
just and fair? This issue is relevant to the Norwegian fish quota ladder, to which we now
turn.

6.3 Resource allocation

As instruments of allocation, quota ladders have — since they were first introduced in the
early 1980s - been refined and made more comprehensive. As will become clear, the
move towards quota ladders has not only been a major achievement for the Norwegian
Fishers’ Association; it has also been condoned by the Ministry of Fisheries and turned
into a key instrument in the management system. Table 6.1 depicts the initial ladder
agreed upon in 1989 by the members of the national board of the Fishers’ Association.
As can be discerned, the allocation key between the two groups, inshore and offshore,
changes with TAC volume: the smaller the TAC, the larger the share of the coastal fleet.
Table 6.1. Cod Quota allocation rule

Norwegian cod, TAC in tonnes Coastal (%) Trawlers (%)
Under 100,000 80 20
100,000 — 150,000 75 25
150,000 — 200,000 72 28
200,000 — 300,000 69 31
Over 300,000 65 35

The quota ladder system has evolved through three phases. The first phase was initiated
by the decision of the board of the Fishers’ Association to establish the quota ladder for
cod North of 62°N latitude for the five-year period 1990-94. This first allocation rule
was a response to a precarious distribution conflict after the unexpected Barents Sea cod
stock collapse, which led to the lowest TAC ever. Not all, however, were equally happy
with the percentages set. Inshore fishers — from North Norway in particular — perceived
the allocation key, shown in Table 6.1, as basically unfair. They did not, however,
succeed in making changes during the five-year period. The argument that they had lost
part of their historical ‘entitlement’ was somewhat undermined since the coastal fleet
did not manage to take its designated quota as the TAC was increased. Another
objection — procedural rather than substantive — was related to what some perceived as
lack of internal democracy in the Association. According to some, the National
Assembly, not the Board, should make decisions over issues of such great importance
(Armstrong 1998; Landsmetesak 7/2001).

In the second phase, criticisms with regard to the internal process of decision-making
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were met. In 1994, the National Assembly of the association had the final say. The new
quota ladder was, like its predecessor, a fragile compromise. As with the previous
ladder, inshore fishers from Northern Norway also disputed the new one — to no avail.
The allocation rules agreed to earlier were renewed for seven years, putting the dispute
to rest until the 2001 National Assembly meeting. Moreover, even though allocation
rules had been both fragile and disputed, the ladders had met fertile ground in an
organisation well known for internal struggles between gear groups and regions. In
addition to renewing the quota ladder for cod, the Association established similar
allocation rules for haddock, saithe, herring, mackerel and capelin.

The third phase was initiated in 1999 when the Board, as a follow-up of the 1994
National Assembly decision, established a special task force — ‘The Resource
Distribution Task Force’ — with a mandate to review the allocation rule experience. The
task force counted eight members: four from Northern Norway, two from Southern
Norway, and two from the Boat Owners’ Association.” This composition illustrates the
intent to balance different interests, an intention further emphasised by the appointed
chairman being recruited from outside the organisation: the chief executive of the sales
organisation for the pelagic fisheries and a former Ministry of Fisheries state secretary
(junior minister).

6.3.1 AUTOMATIC ALLOCATION

In its report, the task force recommended the continuation and expansion of the ladder
agreement. In addition to the eight fisheries included in the 1994 decision, the task force
considered eighteen new fisheries and recommended allocation rules for four of these.
Thus, the 2001 assembly decision included twelve different fisheries, as shown in Table
2. The main reason for excluding the rest on the list, fourteen categories of fisheries,
was the absence of allocation problems among Norwegian fishers and thus no need to
solve management conflicts. As shown in Table 6.2, the process starting in 1989 is one
of gradual inclusion of the large and, in economic terms, important fisheries, into the
ladder system.

The report from the Resource Distribution Task Force is predominantly ‘technical’ in
the sense that it basically presents and comments on statistics pertaining to the sharing
of quotas (TAC) within the different fisheries for a ten-year period. It is also technical in
so far as the proposed allocation rules constitute a system for ‘automatic’ distribution of
resources among different groups of fishers. These groups are widely encompassing as
implied by the distinction between coastal fisheries and offshore/trawling. That said,
one should also note that the National Assembly did follow up on the Resource
Distribution Task Force’s proposal for a more elaborate system for the coastal fleet by
dividing it into sub-groups according to boat size. The main reason for dividing this
fleet into four groups was to improve the economic viability of smaller vessels by
giving them a set share of the inshore quota. The aim, then, was to avoid a situation
where the larger and most effective boats took the lion’s share of the inshore quota.

% The Boat Owners’ Association (Fiskebatredernes Forbund) is a functional sub group within, but also partly
independent from, the Fishers’ Association. Inclusion of functional groups in the late 1960s was a break with
the principle of territorial representation used since Association was founded in 1926. The new organisational
structure has been a matter of internal controversy ever since.



110 HERNES, JENTOFT AND MIKALSEN

Table 6.2. Development of quota allocation rules

1989 1994 2001
Cod north of 62°N

Haddock north of 62°N

Saithe north of 62°N

Norwegian spring spawning herring

Herring south of 62°N

Mackerel

Capelin in the Barents Sea

Capelin by Jan Mayen, Iceland, and

Greenland
Saithe south of 62°N
Greenland halibut north of 62°N
Demersal fish by Greenland
Demersal fish by the Faeroe Islands

The task force divided the vessels into four groups according to length. Then, for each
group, quota shares were proposed for six fisheries; cod north of 62°N, haddock, saithe,
Norwegian spring spawn herring, mackerel, and herring south of 62°N. By so doing, the
task force added complexity to the ladders already in use. Table 6.3 illustrates the
arrangement for cod north of 62°N, where the Norwegian TAC is first divided between
trawlers and the coastal fleet and then within the coastal group according to a key
defined by the task force.

Table 6.3. Allocation rules for distribution of cod north of 62°N set by the Fishers’ Association National
Assembly in 2001

Norwegian Allowable o o Coastal group - internal
Catch (NAC) in tonnes Trawlers (%) Coast (%) distribution (%)
< 130,000 29 71
130,000-330,000 0-9.99 metres: 14

X . . . 10-14.99 metres: 37
Linear increase/decrease in | Max. 33 Min. 6

15-20.99 metres: 32

percentage of shares 21-27.99 metres: 17
> 330,000 33 67

The allocation rules agreed upon within the Fishers’ Association have had a great
impact on the actual distribution of resources. As pointed out, the Ministry of Fisheries
approved the 1989 quota ladder, and the same happened in 2001. As shown in Table
6.4, the actual cod quota allocation to a large extent followed the proposals of the
Resource Distribution Task Force and the adjustments made by the Fishers’
Association.

6.3.2 BENEFITS

The extension of allocation rules to an increasing number of fisheries is a major
achievement, not least for the Fishers’ Association, for several reasons. An overall goal
for the formulation of long-term allocation rules has been to create stability for the
fishing industry, especially for full-time fishers. The lack of predictability in the
fisheries has been perceived as a problem in need of a solution — by government as well
as by the Fishers’ Association. The Standing Committee on Business and Industry in
Parliament has repeatedly argued that a stable resource allocation between different
groups of vessels and gear was necessary to stimulate long-term planning and structural
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adjustment of the fishing fleet (Innst. S. nr. 93 1998-1999:13). By underlining the need
for structural adjustments, the committee identifies a recurrent and unsolvable political
issue. The subsidy scheme established in 1963 and negotiated by the Ministry of
Fisheries and the Fishers’ Association, accelerated the fleet overcapacity problem.
However, when the subsidy arrangement was phased out in the early 1990s, the
government lost an important policy instrument (Hernes 1999). Despite later efforts to
find new ways to reduce excess capacity, the means have either been politically
unacceptable, like ITQs, or insufficient, especially when considering the rapid
technological developments in the coastal fleet (St.meld.nr. 20 2002-2003:40fY).

Table 6.4. Actual distribution of cod north of 62°N for 2003 set by the Ministry of Fisheries (St. meld. Nr. 20

2002-2003)
Norwegian
Allowable Catch | Trawlers Coast Coastal group - internal distribution
(NAC) in tonnes
195,435 57,919 137,516

Group I: 106,836

0-9.99 metres: 14,156 (13.3 %)
(29.6%) (70.4%) 10-14.99 metres: 40,865 (38.3 %)

15-20.99 metres: 32,051 (30.0 %)

21-27.99 metres: 19,765 (18.5 %)

Group II: 13,064

Boats 28 meters+ 17,616

The Fishers’ Association has expressed dissatisfaction with frequent quota level
changes. The scientists’ problem with stock assessments, and frequent examples of
rapid and unexpected alterations in quota recommendations, have been met with
scepticism towards scientists and the biological models currently in use. As a better
solution, the Association reiterated its request for fixing TACs for more than a year at a
time, in order to improve the industry’s capacity for long-term planning. As this claim
was never met, defining allocation rules can be seen as a second best solution.

Although the quota ladders have clearly been beneficial from a long term planning
perspective, the process of allocation rule negotiations has been cumbersome. The
Association is a fragile coalition, and reaching viable compromises has always been
hard. On several occasions — for instance at the National Assembly meeting in 1992
when some members, completely out of schedule, tried to renegotiate the quota ladder —
the organisation has been bursting at the seams. There was always the risk that the
Association would fall apart. All the same, the closing of the commons has benefited
the members and thus discouraged their exit. Also, the obvious advantages of
maintaining the unity and political clout of the Association, has worked in this direction.

The collapse of the cod stock in the Barents Sea mobilised coastal communities against
government management practices and scientists (Jentoft 1993). The corporatist
arrangement, where the Fishers” Association had been a key player, was put under
pressure. A reorganisation of this arrangement, especially of the Regulatory Council,’

* The Council is a ‘corporatist’ body that advises the Directorate of Fisheries on management issues. The
industry — the Fishers’ Association in particular — holds a majority on the Council, which also includes
representatives from science and the Sami parliament. The Council is generally considered to be influential, as
the Directorate, and eventually the Minister, tend to follow its advice.
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could have ended the Association’s prominence and paved the way for the
representation of other stakeholders. The Association has always rejected such claims,
whether they implied a seat for environmental groups in the Council or a say for
Parliament in quota management. For instance, the introduction to the 2001 National
Assembly decision on allocation rules contains a policy statement expressing the need
to keep quota issues a matter for fishers as a group, and the Association’s willingness to
shoulder management responsibilities. On this matter, the Association could refer to
support by the Parliament’s Standing Committee on Business and Industry, who
emphasised that the industry’s organisations should cooperate in the process of
allocating quotas among different groups.

6.4 Justice and rights

Given the growing prominence of long-term quota allocations in Norwegian fisheries
management, we would expect a principled debate on what constitutes a just
distribution and participation among those affected. However, it is difficult to find
examples of such a debate. The Resource Distribution Task Force, for example, made a
straightforward argument in favour of ‘historical rights’ or entitlements. The task force
obviously took for granted that extending the system of quota ladders should not cause
radical changes to the existing pattern of fishing rights. The argument was twofold.
First, using historical catch as a basis for initial allocations would promote the wanted
stability. Second, continuing established practices would be the least controversial
within in the fishing industry. Thus the task force recommended a ten-year reference
period, but with the possibility of variation in allocation rules from one fish stock to the
other (Ressursfordelingsutvalget 2001:13f).

Thus one may be tempted to conclude that in Norwegian fisheries management, justice
is basically a ‘philosophical’ issue with few practical implications — and as such of little
interest to empirical social science. However, such a conclusion would be hasty and
superficial. Like David Miller, we think it is both necessary and important to discuss
distributive arrangements from a theoretical perspective even though the question of
justice is for the most part ignored by the decision-makers themselves (Miller 1999:
42ff). The question is how the idea of historical rights and the pattern of resource
distribution among vessel groups can be related to various concepts of justice. We
organise the discussion as follows; first we focus on the underlying principle of justice,
then we discuss how the conception of what it is to be a fisher may have important
implications for the distributive pattern.

6.4.1 FISHERS AND DESERT

Within the social sciences there are basically two views on fishers as social actors
(Jentoft and Davis 1993). One emphasises fishers as ‘rugged individuals’ — embedded in
their communities, adhering to local values, norms and rules, and adapting their fishing
activities to fluctuating resources and subsistence needs. The other perceives fishers as
‘utilitarian individualists’ — profit-seeking individuals not restrained by community
norms and values, fully oriented towards the market, using the most efficient equipment,
and restrained only by rules imposed from ‘above’, by the state.
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An important question is how these views tie in with different substantive principles of
justice for governmental policy. The perception of fishers as rugged individuals may
lead to an emphasis on need when public goods are distributed — as was the case when
the Norwegian state offered financial support to fishers in dire straits during the 1930s.
But after World War II, at least from the 1960s onwards, the government and the
Fishers’ Association underlined the importance of awarding the most productive and
efficient fishers measured in terms of catch delivered. This was also the basic principle
underpinning the agreement on subsidies between the state and the Fishers’ Association
in the early 1960s. Most of the subsidies were dispersed according to desert, as an extra
income for catch delivered. In other words, the more you caught, the larger the subsidy.

The Fishers’ Association perceived the subsidy scheme as essential in keeping them
financially afloat and at an income level comparable to that of industrial workers. For
the state, the overall goal was to improve the economic efficiency of the fishing
industry. The subsidy scheme enjoyed general support within the association until the
early 1980s. After that, growing criticism of the regional distribution of government
subsidies gradually came to undermine the legitimacy of the scheme (Jentoft and
Mikalsen 1987) In response to this, the Association changed its strategy, and argued that
the state should calculate subsidies, not on the basis of the size of the catch, but
according to onboard working time, a procedure that would still be based on desert as a
principle for allocation. The state, however, rejected the idea (Hernes 1999).

Turning to the quota system, the desert principle is not as easily identified. Yet, several
things still suggest that desert is the underlying justice principle here as well. First,
guaranteed quota rights were reserved for those who could prove a minimum catch level
over a period of five years, thus proving their status as bona fide fishers. Part-time
fishers and those with little activity before the quota system was introduced, were not
considered eligible for guaranteed quota rights. As such, a quota, or more precisely the
institutionalisation of a right to fish, has in itself been a reward for the already well-
established boat owners. Second, even though this was never intended, a ‘grey’ market
for quota rights has developed — with prospects for windfall profits for those who
choose to sell. This has, by and large, been officially accepted, as when Parliament, in
June 2003, supported transferable quotas in the coastal fleet. A question raised in the
literature on social justice is the problem of distinguishing between need and desert in
real life settings. A simple objection to the argument presented above is that the actual
underlying principle is need, since those boat owners benefiting are those in need of
income to meet financial obligations, salaries, reinvestment and the like. In some sense
it is correct that in this instance need and desert overlap, but we will still argue that
desert is the most accurate label. For example, in this case need is not synonymous with
poverty but rather defined in technical terms as having an economic stake in the
resource. Moreover, if we take the Fishers’ Association view at face value, the most
persistent and capable among fishers should be rewarded.

It is also easy to see that both for individuals and an interest group, desert is a preferable
criterion compared to need outside the realm of fundamental requirements, such as
health care. In the context of subsidies and quotas, the reverse side of need is the risk
that beneficiaries could be stigmatised as clients or free riders. Such labels would have a
negative impact in the long run, and would tend to undermine the legitimacy of political
action. As the opposite, desert is based on what you deserve as a ‘reward’ for previous
efforts.
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6.4.2 RIGHT TO BE RECOGNISED

From a social justice perspective, a focus on the distributional aspects of fisheries
management is too narrow. According to Miller (1999), justice should be conceived as a
tripartite concept, emphasising need, desert and equality. In addition, there is (historical)
entitlement, and the right to be recognised, for instance as being a legitimate
stakeholder. The latter points to the procedural — or democratic — elements of justice
where participation in decision-making is crucial. The arguments for extending the
concept have been raised, among others, by feminist scholars and students of
multiculturalism, because the traditional view — what Iris Marion Young (1990) denotes
as the ‘distributive paradigm’ — focuses too much on material goods and does not take
into account group differences and the fact that some groups are oppressed and
excluded. The implication of a request for “broader and more authentic participation” is
a demand for empowerment through more participatory democracy (Schlosberg 2003).

It follows from this that social justice is not possible unless peoples’ uniqueness is
recognised and procedures are developed to allow for their participation in decision-
making. Justice, thus, has both a cultural and an institutional dimension. Even though it
is possible to ‘split’ the concept of justice, its various parts are integrated. As David
Schlosberg (2003:96) contends: “one must have recognition in order to have real
participation; one must have real participation in order to get real equity; further equity
would make more participation possible, which would bring further recognition, and so
on” (cf. Honneth 2001).

A comprehensive concept of justice may seem irrelevant for discussing quota
allocations in the fisheries, since recognition and participation are terms more
appropriately applied to groups that have had to struggle to be recognised. After all, the
Norwegian Fishers’ Association is no political novice or amateur, as the organisation
has long since been recognised as the government’s most important partner in fisheries
management. In this context, the development of quota management schemes illustrates
the fact that government decisions are largely built on proposals advanced by the
Association (Hernes 1999). Interestingly, the change from corporatist arrangements to
market-based governance in recent years does not seem to have changed the partnership
between the association and the state. However, from a justice perspective we will argue
that this solid partnership is a barrier to recognising affected interests outside the
industry realm as legitimate stakeholders. Two points support this argument.

First, the established resource management regime has been criticised for not taking into
account the interests of indigenous peoples — the Sami living along the coast in Northern
Norway. The Sami organised a political and cultural “uprising’ in the beginning of the
1980s that paid off in the form of a new paragraph in the Norwegian constitution
confirming the government’s responsibilities vis-a-vis the Sami people and the
establishment of a Sami parliament. Eythorsson (2003:159) concludes that the interests
of the Sami people have been largely invisible in fisheries management: “Matters
pertaining to the coastal Sami have been considered not merely irrelevant, but highly
inappropriate”. The rather limited appreciation of the Sami presence in the fishery was
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clearly demonstrated when the new quota system was introduced in 1990: almost no
Sami fisher qualified. The protests raised by the Sami Parliament resulted in the
appointment of a Sami representative to the Regulatory Council. This analysis by
Eythorsson and others suggests that corporatism can be an obstacle to the recognition of
new and legitimate stakeholders. The Fishers’ Association — like other actors in
Norwegian politics and administration — has rarely recognised the ethnic dimension of
certain public policies. The quota ladders and quota markets, as self-governing systems,
are ‘blind’ to questions of ethnicity and cultural diversity. To become relevant, they
must be imposed on the management system from the outside, from the government or
from civil society.

Second, the co-management role of an interest group such as the Fisher’s Association
and its close ties with the state imply that the few governs on behalf of the many and
that legitimacy rests on the results achieved. From a democratic perspective, excluding
other stakeholders from the decision-making process cannot be justified. After all, the
Fisher’s Association does not represent more than about 60 percent of all fishers. Also,
not only fishers are affected by management decisions. The problems encountered by
coastal communities in the aftermath of the Barents Sea cod crisis in 1989 mobilised
large segments of the population, as well as regional and municipal authorities, who
claimed that fisheries management is too important to be left to the ‘cosy’ coalition of
government and Fishermen’s Association (Jentoft 1993).

The failure of the Norwegian Fishers’ Association — and the management system as
such - to include ethnic and territorial concerns, can be explained in different ways.
First, although the organisation was established on the basis of regional associations,
and controversies along geographical lines have been common, it has always been
important to avoid that internal strife which ends in disruption. That would only create
dissatisfaction among Association members. Second, when representing the fishing
industry, members of the Association identify themselves as representatives of a
specific ‘functional’ category such as boat owner, trawlers, purse seiners or long liners,
and not on the basis of their home port or region (Jentoft and Mikalsen 1994).

Also, politicians and bureaucrats have been reluctant to give preferential treatment on
the basis of territorial and ethnic characteristics. Predominantly, they adhere to the
principle that fish resources are a national property and hence, that management should
rest with the state in cooperation with groups such as the Fishermen’s Association that
are directly affected, and not with regional or municipal authorities. Furthermore,
resource rights should be vested in the individual and not in a collective, such as a
municipality or a local community. This is a conception of justice that gives priority to
desert and not to dependency or need; the management system allows quota-holders to
buy and sell their rights, often to the detriment of fisheries dependent communities,
municipalities or regions. How the allocation of quotas to individuals, as private
property to be bought and sold, fits with the principle that fish resources are a national
property is an issue which we will not go into here.

6.5 Conclusion

Walzer’s argument is that, since society has no single principle of justice, we should
distinguish between different spheres of justice. The Norwegian experience with quota
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ladders suggests that it is difficult to draw straight lines between spheres, as actors
within the industry base their activity on one principle (desert) that is perceived as
dubious, if not totally illegitimate, by other stakeholders who are kept outside the
management ‘loop’. Therefore, fisheries management seems to work according to
several principles of justice, which managers somehow must attempt to reconcile. The
calibration of different justice principles necessitates a management process that is
inclusive; one that allows for a broader group of stakeholders to become involved in the
decision-making process. In this sense, democracy may be considered a crucial
precondition of social justice. If so, the Norwegian co-management system definitely
needs to be reformed. The privileged role of the Norwegian Fishers’ Association is
questionable, as it tends to favour functional groups and suppress territorial and ethnic
interests and concerns. The quota ladders are a consequence of such a democratic
deficit.

Having said this, the very idea of a ‘social contract’, such as a quota ladder, has some
obvious advantages in fisheries management. If stakeholders could arrive at some
consensus among themselves on how to allocate scarce resources, the likelihood of co-
management through the delegation of management authority to user-groups increases.
In other words, the more fragmented and divided user-groups are, the more it is
necessary for central government to interfere. The Norwegian government has largely
accepted the quota ladder that the members of the Fishermen’s Association have
negotiated and agreed on among themselves. In 2002, for example, the Fisheries
Minister proclaimed that he would not alter the arrangement but stick to the key agreed
by the partners involved. He was heavily criticised in the media for declining to
intervene in such an important policy issue. One may, of course, question whether this
is a sensible thing to do for a minister who is ultimately responsible for all aspects of the
fisheries — and to a much wider group of stakeholders than just fishers. Nevertheless, it
can be interpreted as a step towards a real devolution of management authority,
signalling a great level of trust in the organisation’s ability to act responsibly. (There is,
of course, a less flattering interpretation: the minister — and the political system — finds
it politically convenient to leave controversial issues to the parties involved.)

Whether the agreement will continue to receive support among the fishers and the
government in the future remains to be seen. If it does not survive, fishers may become
even more divided than they are today. If conflict cannot be avoided, it is better to have
the fishers fighting each other each time the allocation key is renegotiated than having
them fighting each other all the time. No doubt, the quota ladder system reduces the
transaction costs of fisheries management in Norway.

Today, the allocation key pertains only to quota shares among various ‘segments’ of the
fleet. However, the ‘contract’ could well be extended to include other contentious issues,
such as the allocation of quotas among regions and between ethnic groups. A contract
should also specify who should be considered as legitimate stakeholders with a claim to
representation in decision-making. In other words, we believe that ‘social contracts’ of
this type may have great merits in fisheries management, but that the current quota
ladder system is too narrow both in focus and in representation to provide for a more
comprehensive discourse on social justice principles in fisheries management. A social
contract for the fishery cannot be imposed from the top down. Instead, it must be built
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on democratic principles, where all affected stakeholders should be allowed to voice
their concerns. Only through such a contract can issues of social justice inform the
decision-making process. Far too often, concerns of social justice are suppressed as
fisheries management is reduced to a technical fix. No wonder therefore, that fisheries
management continues to be among the most contentious areas of public policy, where
selective and centralised consultation is undermining the legitimacy of management
policies and decisions.
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Abstract

Since 1993, the prime goal of Dutch fisheries policy has been to enhance a responsible
way of fishing and a sustainable exploitation of fish stocks. That is, economic and
ecological interests should be balanced in a viable way so as to achieve both economic
and ecological sustainability. This policy, which encouraged new forms of cooperation,
was superimposed on a system of individual transferable quotas that was officially
introduced in 1985. To arrive at devolution of specific management responsibilities to
fishermen, they had to organise themselves in co-management groups, the so-called
‘Biesheuvel groups’. Individual fishermen bring their catching rights or quotas into
these groups, and these groups are responsible for establishing fishing plans to achieve a
better distribution of sea days and quota transfers within a group. The state’s aim is to
enhance fishermen’s responsibility and social control through self-management. This
chapter will address the experiences over the past ten years with this governance
system, focussing especially on the conflicting views of fishermen, biologists and state
representatives regarding its efficacy. Special attention will also be devoted to the
perceptions of the beam trawl fishermen concerning the benefits and pitfalls of the
present governance system.

7.1 Introduction

Fisheries management in the western world is usually characterised by top-down modes
of policy design and implementation that involve centralised, hierarchical, command-
and-control decision-making and monitoring to make up for market imperfections
(Symes 1997:107; Dubbink and van Vliet 1996, 1997). The fisheries policy of the
European Union (EU) is a prime example, where measures affecting the fishing industry
are determined in Brussels with little or no involvement of fishers and their
organisations. Such top-down policymaking often leads to a lack of transparency, high
information, monitoring and enforcement costs, as well as discontent and a lack of
legitimacy and compliance on the part of the fishing industry (McCay 1995:16). On the
other hand, national governments have some leeway in arranging the specifics of
governance structures for sea fisheries within the framework set by the EU Common
Fisheries Policy (CFP).

In the Netherlands, a devolved or co-management regime was introduced in the early
1990s, delegating considerable responsibility to the fishing industry for quota
management, self-regulation and self-enforcement. Co-management usually refers to “a
shift in the power for decision-making away from the government agency and a
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scientific élite, and toward a group of resource users or a local community” (McCay
1995:14) or to forms of shared management responsibilities of state institutions and user
groups (Nielsen and Vedsmand 1999:20). The idea in the Dutch situation was that the
less legalistic approach of governing at this level would leave more discretion to the
fishers and firms “to adapt their conduct to ‘the spirit of...public policy’” (Dubbink and
van Vliet 1997:183). This in turn would give a boost to the legitimacy of government
and augment compliance to its rules and regulations (ibid:184). The present chapter will
address the experience over the past decade with this governance system, focusing
especially on the views of fishermen, biologists and state representatives regarding its
efficacy. Special attention will be devoted to the perceptions of the beam trawl
fishermen concerning the benefits and pitfalls of the current governance system.

The Dutch fishing industry is relatively small in terms of number of vessels and
employees. In 2002, the fishing fleet comprised 393 cutters, 17 large pelagic freezer
trawlers and 101 shellfish fishing boats (Taal et al 2003). Total employment in the fishing
and shellfish-farming industry is approximately 2,650 jobs, excluding related sectors such
as the processing industry, auctions, supply sector and retail trade that provide another
15,500 jobs. This only constitutes a tiny fraction of total employment in the Netherlands.
However, although these numbers are relatively modest, the Dutch fish trade occupies
an important position in Europe and the fleet is up to date in every respect. The value of
total fish landings in the Netherlands amounted to 463 million euro in 2002; that of exports
of fish and fish products was almost two billion euro. After a prolonged period of
exceptionally good results in the 1990s, 2002 brought a seventeen per cent decrease of
revenue compared with the previous year and a negative net result of four million euro.

The most important sector of the fishing industry is the capital intensive beam trawl fleet,
which operates mostly in the North Sea to catch sole (Solea solea) and plaice (Pleuronectus
platessus) on four to five-day trips usually starting on Monday. These species contribute
approximately eighty per cent to the total revenues of beam trawling, a fishing technique
that is applied by about half of the cutter fleet. The Netherlands holds a significant share of
the EU Total Allowable Catch (TAC) for sole (roughly 75 per cent) and plaice (38 per
cent). The larger vessels (exceeding 1500 horsepower engine power, with a length of 40-45
metres and crewed by six or more) land more than ninety per cent of the total market
supply of flatfish. Vessels up to 300 horsepower are allowed to fish within the 12 nautical
mile zone and the plaice box. In 1998, 43 of these multi-purpose Euro-cutters with a length
of 20 to 25 metres and a crew of three or more were fishing for sole and plaice as the main
target species. The majority of beam trawlers are family-owned and operated. Most flatfish
fishing firms own one vessel, about a third own two or three, including several of the bigger
beamers. Important concentrations of beam trawl fishers can be found in Urk, Goedereede,
Stellendam, Arnemuiden, Vlissingen, Den Helder and on the island of Texel. Dutch beam
trawl fishers operate under a share system of remuneration with crewmembers signing a
partnership contract with the owner (maatschap), implying that all crewmembers earn a
certain percentage of the net revenues.

The Netherlands was among the first countries to introduce individually transferable quotas
(ITQs). This happened de jure in 1985, although de facto the practice of trading individual
quotas developed in the late 1970s. Generally advocated by neoclassical fisheries
economists as an effective and efficient mode of managing fisheries, the Dutch experience
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of ITQs shows that there was a multitude of problems of enforcement and compliance,
leading to huge transaction costs. Therefore, the state took additional measures in an
attempt to improve the situation. In particular, it tried to involve fishermen in fisheries
governance by devolving several management, regulation and enforcement tasks to groups
of fishermen in 1993. This led to a management regime that combines theories put forward
by neoclassical economists on the one hand, and by institutional economists and
anthropologists on the other hand, concerning a proper, participatory and effective fisheries
management system. Before turning to the co-management regime, I will first outline the
post-war developments in the flatfish fisheries that eventually led to the implementation
of a participatory management policy.

7.2 Fishy business, flawed policy and faltering enforcement

The Dutch fishing fleet expanded considerably after World War II, both in number of
vessels and in capacity. More or less starting from scratch - most vessels were either
confiscated or demolished as a consequence of the hostilities - the fleet grew at a fast
rate and the fisheries flourished. Between 1951 and 1971, engine capacity increased
tenfold to 250,000 horsepower. It was especially the invention, in the late 1950s, of the
beam trawl aimed at catching flatfish (principally sole and plaice) that enabled the
expansion and innovation of the Dutch fishing fleet. This fishing technique has been
hugely successful. It is based on the use of a steel tube or beam (boom) to which a trawl
(kor) and chains are attached. The vessels use two such beam trawls, one on either side.
The beam trawls are dragged across the sea bottom and the chains scare the flatfish,
which then end up in the nets. It was soon discovered that the heavier the chains, the
larger the catch. However, heavier chains required greater engine capacity and the
fishers were quick to make the necessary investments.

By 1966, catches diminished slightly. This tendency was believed to be a first indication
of overcapacity and overexploitation of fish stocks. Several beam trawl fishers showed
concern that the development of the fleet would lead to a ‘horsepower race’ that would
ultimately result in unmitigated competition and possible bankruptcy, while the effect
on flatfish stocks would be devastating. In 1971, the Dutch Fishermen’s Union
(Nederlandse Vissersbond) discussed plans to limit engine capacity to 800 horsepower
per vessel. But the plans did not become effective, mainly because by this time many
vessels were already equipped with more powerful engines. Proposals to allow a
maximum of 1,000 horsepower were also rejected by the administration. The
Fishermen’s Union emphasised that the fishers were caught in a devastating competition
and that the government should intervene. However, the government refrained from
intervention. The fishery was mainly controlled by minimum mesh and fish size
regulations. As a consequence of certain tax measures, it was wise to reinvest in vessels
and equipment. This also stimulated the expansion of the fleet and aggregate engine
capacity. The government favoured a stop on fishing in certain areas during certain
periods, but it deemed such a policy only feasible when measures were taken at a higher
level of political integration.

In 1975, the North East Atlantic Fisheries Commission established TACs for several
species of fish, including sole and plaice. Each state received a share based on ‘historic

! Though I use fishermen and fishers interchangeably, nearly all fishers are male. It is highly exceptional to
find women among the crewmembers of Dutch fishing vessels.
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rights’. Dutch fishers got over seventy per cent of the TAC for sole, and nearly forty per
cent of the TAC for plaice. These species represented about two thirds of the fish landed
by Dutch fishermen. The national quota for sole amounted to 9,445 tonnes, the one for
plaice was set at 47,020 tonnes. This implied a drastic reduction in legal landings of
forty-seven per cent and nine per cent respectively compared to the previous years
(Davidse 1998:58). Based on the track records of their highest catches in the three
previous years, the sole and plaice fishers were assigned an individual, non-transferable
quota (IQ) in 1976.% The idea underlying the measure was that allocatlon of exclusive
rights would offer fishers the prospect of earning resource rent and maximising their
profit, increase operational certainty and lead to a responsible mode of fishing. Initially,
many fishers feared that they would lose their jobs and end up on the dole. The oil crisis
and economic recession contributed to their pessimistic views. Nonetheless, their
attitude was to stay in business as long as possible: “If I have to hang, then on the last
tree be it” (Davidse 1998:60). To them, fishing was much more than a way of earning a
living; it was an existential matter, an important marker of identity and a way of life to
be cherished and to be continued by successors. Therefore, fishers continued to invest in
their vessels and other equipment with the help of investment premiums, tax-free fuel
and the ample availability of bank loans: “Those who did not invest began to lag behind
and lost the race” (Dubbink et al 1994:32).

The ‘catching rights on paper’, the introduction of which had deeply worried the
fishermen, proved to represent substantial economic value. The fishers, who had
received these rights free of charge, could capitalise on them. It did not, however, lead
to a more responsible and efficient fishery that enabled fishers to respond flexibly to
changes in the market, while the burden of management still rested with the government
(van Vliet 1998a:219). Property rights were insecure, since the flatfish fishery would be
closed once the national quotas for sole and plaice were exhausted. In spite of the IQ
system, the race for fish was not eliminated. The expansion of the fleet and engine
capacity continued after the mid-1970s, despite the express intent of the government to
decrease these through the introduction of quotas. In 1977, there were 495 vessels
totalling 325,000 horsepower; a decade later, the number had risen to 611 vessels
totalling 580,000 horsepower and manned by 3,036 crewmembers. By then, vessels
with more than 2,000 horsepower engines were no exception. The expectatlon was that
more engine power would result in more pulling power and thus more fish®, while at the
same time reducing steaming time and enabling vessels to continue ﬁshlng in rough
weather. Many vessel owners felt a need to follow suit, while newcomers (usually
crewmembers who aspired to become independent and sons of owners who wanted to
set up an independent firm) bought second-hand vessels from those who had ordered
new vessels.

One of the driving forces behind this growth was, therefore, the fishers’ desire to
become independent and to set up each owner’s son who showed an interest in fishing
with his own vessel to skipper. Fishing was an important source of identity and an
occupation that was highly valued by those in the industry, something they — skipper-
owners in particular — wanted to pass on to the next generation. The social dynamic of
the family firm contributed importantly to the expansion. Depending on the stage of the

2 In 1977, due to widespread dissatisfaction, the allocation rule was altered to give equal weights to the basis
of the historical catch record and the engine power of the vessel.

’ However, there is no linear relation. Beyond a certain point (1500 horsepower) productivity increases only
marginally, and per unit effort, catches and revenues decrease. However, it is still attractive to have powerful
vessels since costs per unit of effort are lower (Davidse and de Wilde 2001:51).
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family cycle, a father and son(s) or brothers usually formed the core of the crew. When
the father retired and became a ‘shore skipper’, brothers usually continued the firm and
cooperated until their sons joined them aboard ship. There would be insufficient
positions to accommodate all. In addition, cousins often did not get along when it came
to fishing matters and wanted to work with their father on their own vessel. As a
consequence, schisms of family firms led to an enlargement of the fishing fleet. Bank
loans were amply available, since catching rights could be used as collateral. In
addition, from 1978, a general investment subsidy in the form of a fiscal allowance of
twelve per cent or more on newly built vessels created an important incentive to invest
in new vessels (this allowance was abolished ten years later)." When individual quotas
became officially transferable in 1985, the same tax benefits applied to the purchase
price of ITQs.

This period of rapid expansion of the Dutch fishing industry was characterised by
reports of illegal fishing, under-reporting of catches, grey and black trade circuits and
inadequate policing and enforcement by the Dutch state. Auctions helped fishers
logistically and administratively to get rid of illegal fish, while local authorities turned a
blind eye to what was going on. Even if fishers were caught fishing or landing fish
illegally, judges usually sentenced them to low monetary fines that still made it
attractive to continue the practice. ‘The last haul for the judge’ became an oft-used
expression. The flatfish fishermen consequently overshot their quotas by far, leading to
early exhaustion of national quotas and subsequent premature closure of the fisheries.
The fishers who had not yet fished up their individual quotas suffered. With this
experience of being caught in a prisoner’s dilemma, the race for fish continued,
stimulated by lenient enforcement, ample opportunities to circumvent rules, and a
strong demand for flatfish abroad resulting in high prices and rising revenues.

Abroad, Dutch fishers who evaded or violated the regulations faced tighter surveillance.
In the early 1980s, the British and German authorities caught many Dutch beam trawl
cutters fishing in their territorial waters or using illegal nets. Consequently, they were
fined heavily. These events had an impact on the fishermen’s public image. For a long
time, they had been regarded as ‘noble commoners’, toiling to eke out a livelihood. But
increasingly they were viewed as irresponsible and reckless egotists plundering the
sea’s resources. Soon there was a call for stricter policing and punishment of those who
evaded the rules and regulations, especially after the introduction of the CFP in 1983.
But this proved difficult in practice. The Ministry of Agriculture and Fisheries was
criticised for failing to enforce the law and even turning a blind eye to illegal fishing. In
1987, this led to an enquiry of a Parliamentary sub-committee into the role of the
Ministry as regards over-quota landings. Under mounting public pressure, politicians
established a tighter legal and enforcement regime, including a days-at-sea regulation
based on the relation between vessel capacity and catching rights, a licensing system

* Quota restrictions on the one hand and investment subsidies on the other hand gave contradictory incentives
and ambivalent messages to the fishing industry. They “placed the sector in a somewhat schizophrenic
position and increased the uncertainty in the sector” (van Vliet 1999:168; on these issues, see also van der
Schans 2001:425ff).

° De facto, transfers of individual quotas occurred much earlier. Fishermen simply bought a vessel with
associated quotas and then sold the vessel without quota rights. Fission and fusion of enterprises also enabled
transfers of quota rights. Thus, the government merely put the practice on a statutory footing. However, it
stipulated that only a vessel’s entire quota could be sold, though POs could purchase an entire ITQ and then
resell it in parts to their members (Valatin 2000b). As McCay writes, “ITQs amount to a giveaway of public
resources” (1995:14). See also Symes and Crean (1995).
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and compulsory registration and control of all landings (van Vliet 1998b:70). The state
also created a quota reserve of five per cent to cover individual over-fishing of ITQs and
to allow others to fully use their rights.

Despite these additional measures, however, reports about fishers who not only evaded
and breached the law but who even harassed inspection officers - setting fire to their
vans - figured prominently in news bulletins in 1988. As a consequence of a reduction
of the sole TAC in the second half of the 1980s, illicit landings increased.® For the
government, the small fisheries sector proved the worst headache. Catches continued to
exceed the national quotas and as a consequence of his failure to contain this problem
and misinforming Parliament, the Minister of Agriculture and Fisheries, Gerrit Braks,
had to resign on 19 September 1990. This political crisis made it abundantly clear that
the “‘command and control’ regulation and the adversarial relations between
government and the fishing industry was untenable” (van Vliet 1998b:71).

Meanwhile, the fishing industry’s representatives realised that something must be done
to improve the situation. Moreover, since 1985, EU pressure resulted in a reduction of
overcapacity through an engine-power licence-scheme, while a maximum engine
capacity of 2,000 horsepower was subsequently introduced for newly built vessels.” A
voluntary decommissioning scheme was also adopted. This led to a decline of the
number of vessels and crew in the Netherlands. While in the mid-1980s there were still
over 600 beam trawl cutters with almost 3,000 crewmembers, in 2004 they number less
than 400 and some 1,800, respectively. Aggregate engine capacity declined from
500,000 horsepower to around 400,000 horsepower.® But decommissioning grants did
not lead to diminishing quotas, since vessel owners only returned their engine capacity
licence; they could sell their individual quotas to other vessel owners. In addition, the
days-at-sea regulation sought to adjust fishing effort to the available quotas and to
prevent the need to close the fishing season before the end of the year because the
national quotas were exhausted prematurely (Davidse 1998:59).

Moreover, the Dutch government strengthened enforcement in a serious effort to stop
illegal practices. Since January 1988, a team of 120 inspectors closely monitored fish

¢ The national sole quota was 10,160 tonnes in 1988 (slightly more than the 1975 quota), whereas the national
plaice quota was 80,570 tonnes (as compared with 47,020 in 1975) (Davidse 1998:58). Grey landings are
flatfish landed in excess of ITQs; they are held outside of landing statistics but do appear in the vessel owner’s
accounts.

7 By then, there were already scores of vessels with more powerful engines, while quite a few new-buildings
had been ordered just before the deadline. In 1998, 63 vessels had over 2000 horsepower engines. They have
to be replaced or must reduce their engine capacity to 2000 horsepower before they get older than twenty
years (Davidse and de Wilde 2001:10).

% However, since 1990, some 75 Dutch flatfish fishermen have bought vessels and purchased fishing rights or
re-registered in the UK, Germany and Belgium predominantly. This was enabled by the EU freedom of
establishment rule. The re-flagged Dutch firms are fishing against these countries’ TAC shares (Davidse
1998:62-63; Hoefnagel 1998; Valatin 2000a:299; Hatcher et al 2002). Many of these ‘quota hoppers’ are
flying flags of convenience for one of three reasons: “to provide adequate quotas for their own enterprises
[given extremely high prices for flatfish quotas in the Netherlands]; to establish sons in fishing where most
fishing enterprises are family owned and crewed; or, in a minority of instances, to profit by selling their Dutch
quotas and buying cheaper foreign quotas” (Hoefnagel 1998:82). Thus, re-flagging has enlarged the room to
manoeuvre in a situation of national limitations (Davidse and de Wilde 2001:8). “The re-flagged fleet counts
for about 20% of the demersal North Sea fishery under the Dutch flag (in 1998), in terms of vessel number,
engine-power and fishing effort” (Davidse 2000).
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landings for which specific places, times and conditions were set, legal mesh sizes of
the cod-ends were increased and the maximum beam length for the flatfish fishery was
fixed at 12 metres. Only vessels under 300 horsepower (Euro-cutters) were allowed to fish
within the 12 nautlcal mile zone and in the plaice box with beams not exceeding 4.5
metres overall.” In addition, fines for violations of the rules became much stiffer, and
some fishers and auction directors have even been imprisoned. As a consequence of
stricter enforcement, demand and prlces for catch quotas increased sharply, making
them an additional productlon factor.'’ Investment in quotas generally led to a greater
balance between catching capacity and catching rights. The fishing industry’s growing
regulation by national and supranational governments had a strong impact on the daily
lives of fisher folk and fishing communities. Those who had first hand experience with
the period of ‘much liberty and few rules’ looked back in nostalgia and considered the
tighter measures and policing a stifling of their autonomy. Small wonder, then, that
relations between politicians and state officials on the one hand, and fishers on the
other, became strained in the second part of the 1980s, with non-compliance being a
serious offence for the former, and a perceived survival strategy for the latter.

After the resignation of the Minister of Agriculture and Fisheries and with the growing
risk of heavy fines for non-compliance, many fishers feared that their situation would
deteriorate further as a consequence of draconian measures that would almost certainly
befall their sector. Braks’ successor, Piet Bukman, would not want to run the risk of
being censured by Parliament for incompetence in harnessing the fishers. In addition,
the fishers realised that they had lost control over their individual businesses and the
fishing industry as a whole. Moreover, prices were far from optimal due to grey and
black landings and the exhaustion of the quotas before the end of the year. While
conducting anthropological fieldwork on the Dutch island of Texel from late 1989 until
the spring of 1991, I observed the changing mood over the regulatory regime in the
occupational community of fishermen. Initially, a majority defended illegal practices by
saying that management measures restrained them too much, while sole and plaice were
believed to be so abundant that they practically jumped on deck. Later on, the dominant
opinion was that restrictions were necessary and should be complied with (which is, of
course, not to say that all fishers actually complied): relationships among fishermen
became increasingly tense as a consequence of differences of opinion over comphance
with the law and suspicions that some fishermen still evaded or violated certain rules."'

® The plaice box, an area of some 40,000 square kilometres north of the Dutch and German Frisian Islands, was
designated in 1989. Today, the plaice box is closed for vessels exceeding 300 horsepower (initially this was the
case only part of the year). The growing importance of the Euro-cutter section of the fishing fleet is an unintended
consequence of fisheries policy. First, many vessels have been upgraded to 300 horsepower. Second, several
fishermen whose vessels were more powerful, but whose quotas were small, decided to scale down their business
and use their quotas for a Euro-cutter. In 1983, Euro-cutters made up thirteen per cent of the fishing fleet, in 1998
thirty-five per cent. Over the same period, mid-size vessels (301-1500 horsepower) almost disappeared; while big
beamers of over 1500 horsepower constituted almost fourteen per cent of the fleet in 1983, and more than thirty-
seven per cent in 1998 (Davidse 2000).

10 Prices of quota rights continued to be extremely high from 1988 to 1992. Quotas were traded even above
the net present value of future returns from fishing, suggesting “that the fishermen wanted to stay in business
despite the high costs” (van Vliet 1998b:70). The option to sell ITQs at high prices facilitated exit decisions.
Although from 1993 onward, harvesting rights became less expensive, investments in them partly absorbed
the depreciation for new vessels. As a consequence, the fishing fleet is aging compared with the situation in
the 1970s-1980s (Davidse 1999, 2000). The mean value of harvesting rights increased from DFL 150,000 per
vessel in 1983 to DFL 5,000,000 in 1998 (Davidse 2000). See also Davidse (1997) for a detailed account of
trade in flatfish ITQs.

! Such violations included, for example, illegal fishing within the 12 nautical mile zone with vessels equipped
with engines of over 300 horsepower; using nets with too small mesh sizes; or keeping part of the landings out
of the books by selling on the grey or black market.
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At the same time, the Dutch government was looking to rid itself of the increasingly
heavy burden of implementing the rules and regulations pertaining to the fishing
industry (Davidse 1998:61-62). “We have reached the end of our possibilities”, the new
Fisheries Minister admitted. Mutual confidence had to be restored and the legitimacy of
fisheries policy regained. Hence, a period of reconciliation followed in the early 1990s,
when negotiations on the establishment of co-management groups that would be closely
associated with Producers’ Organisations (POs) were begun between the government
and the fishing industry. In addition, a large increase for the sole TAC in 1990 (from
9,656 tonnes in 1989 to 18,000 in 1990) helped to calm down the flatfish fishermen’s
discontent with the European and national fishery measures and led to greater
compliance with quota regulations.

There was also growing pressure for the integration of fisheries concerns and marine
environmental management. Since 1993, the prime goal of Dutch fisheries policy has
been to achieve a responsible way of fishing and a sustainable exploitation of fish
stocks. That is, economic and ecological interests should be balanced in a viable way so
as to achieve both economic and ecological sustainability. The state aims at furthering
fisheries through regulation, consultation with the industry and quality care. Fishermen
have to take into account other functions of the seascape, especially its value as a nature
area. This harmonisation policy is laid down in the white paper Vissen naar evenwicht:
Structuurnota Zee- en Kustvisserij (Balanced Fisheries: Policy Document on Sea and
Coastal Fisheries), a document embodying fisheries policy until 2003 (Vissen 2003). It
reflects the fact that the environment had taken pride of place on the political agenda
during the 1980s. In addition to seeking a balance between economic and ecological
interests, Balanced Fisheries aims at giving responsibility to the Dutch fishery sector
through self-management and new forms of cooperation. To arrive at devolution of
specific management responsibilities to fishermen, they had to organise themselves into
groups — the so-called ‘Biesheuvel groups’, named after the chairman of the committee
that advised on the new policy, former Prime Minister Barend Biesheuvel. Parliament
threatened to introduce regulations to limit engine power of each vessel should the
fishing industry decide not to accept organisation in groups.

The developments and measures described above have thoroughly changed the
occupational praxis of beam trawl fishers — and to a considerable extent their
occupational culture as well. Once they were used to deciding where to cast their nets,
but since 1975 they have been increasingly restricted in their operations. State
involvement limited their freedom at sea and brought about more paper work, leading to
less job satisfaction; tensions mounted due to policing and enforcement; the public image of
fishers deteriorated since their activities were seen as environmentally damaging and they
were perceived as notorious law-breakers and reckless egotists, leading to a declining status;
mutual mistrust increased, since bumper catches were believed to be caught illegally; catch
kings turned into quota kings, placing entrepreneurial skills higher than fishing skills; crew
loyalty declined, since investments in quotas meant lower shares in the share system of
remuneration; this in turn led to declining interest in becoming a fisherman, while at the
same time it became more difficult to maintain family firms (van Ginkel 1999). In general,
fishers felt they had lost control over how to run their individual enterprises. The new policy
adopted in 1993 sought to give back some of the decision-making authority to the
fishers. In what follows, I will describe and analyse the devolved management system;
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the ways in which, and the extent to which, fishermen can participate in fisheries
governance; and their perceptions of the benefits and demerits of the management
regime.

7.3 Grassroots involvement: Experiences with co-management groups

The 1993 white paper, Balanced Fisheries, took as its point of departure that the long-
term continuity of the fishery sector was the industry’s own responsibility and that
further intensification of state enforcement and policing would be financially and
politically unfeasible (Vissen 1993:5-6). It sought to implement a policy that would fit
within the EU’s CFP and at the same time enhance the social and political feasibility of
the regulatory regime with less, rather than more, government. The state aimed to
increase fishermen’s responsibility and social control through self-management. The
underlying idea was that fishers’ involvement in policy and management would lead to
greater legitimacy, and in its wake to increased compliance with the rules and
regulations and cooperation with the administration. It was hoped that in turn this would
lead to a more sustainable exploitation of marine living resources in an economically
responsible way. Essentially, the Biesheuvel system of public-private management was
a compromise between the long-term interests of nature and the short-term interests of
the fishing enterprises: “It is dominated by a desire to ‘keep the social peace’ within the
limits set by scientific research and the public debate” (Salz 1997). It reflects the
predominant Dutch practice of solving economic, social and political problems through
consultation and compromise.

As mentioned, fishers had to organise themselves into co-management groups. Eight
such groups, each comprising between twenty and ninety vessels, have been established.
They are relatively homogeneous, since membership is mostly arranged according to the
type of vessel and gear used, the species sought, the region fishers hail from and
membership of one of the two national fishermen’s organisations (Hoefnagel and Smit
1997:163). In addition, there is considerable overlap between specific co-management
groups, POs and local fishermen’s organisations. The Dutch Fish Board (Productschap
Vis) supervises and coordinates the groups and if necessary harmonises their
regulations, assists in secretarial work and is a direct link between fishers and
government. It organises regular meetings with group delegates to discuss problems and
performance, and advises the government. Ninety-seven per cent of all beam trawl
fishermen have joined a group, even though the fishers were initially reluctant to
cooperate. This high percentage came about as a result of Parliament’s threat to take
coercive structural measures (a general horsepower reduction) should the percentage
remain below seventy-five per cent, leaving the fishers little choice but to join.'? But
there were also positive incentives. Group members were, until its recent abandonment,
entitled to more days-at-sea than non-members and the period in which the latter can
trade ITQs is restricted. This ‘sticks and carrots’ approach proved successful. The aim
of the management groups was twofold: first, to arrive at an effective and efficient
system of quota compliance thatis supported by the fishers; second, to improve economic
performance within the quota restrictions.

12 The leaders of the national fishermen’s organisations wanted to start with ‘a clean slate’, and they visited
the fishing communities in order to convince fishers that they had few alternatives than to join a group. In
addition, a new head of the ministry’s Fisheries Directorate made it abundantly clear that the fishing industry
would suffer if it refrained from accepting the Biesheuvel system.
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A board of directors that supervises group management and has certain rights and
obligations, heads each group, considerably reducing state involvement and
enforcement costs. An independent chairperson who is not involved in the fishing
industry heads the board; the other board members are producers who are elected by
group members. Group members must sign an agreement committing them to abide by
the group’s rules, remain in the group for the entire year, and provide logbook and
auction data to the group and the General Inspection Service. The board controls and
manages the quotas of individual members at the group level, controls quota transfers
within a group and warns individual fishers when their quota take-up has reached eighty
per cent. It also sees to it that fishermen do not speculate with ITQ shares and that
redistribution takes place according to need rather than to the highest bidder (van der
Schans 2001:364-367). Hence, to some extent, the board is governing a socially
embedded moral economy type of exchange. Individual fishermen bring their quotas
and days-at-sea entitlements into these groups but remain owners, and they are
responsible for establishing annual fishing plans to achieve a better distribution of days-
at-sea and quota take-up over the year. The Fish Board must approve of the fishing
plans and determine how the group quota will be allocated and how and when it will be
fished. Members may buy, sell, lease, rent or exchange individual quotas throughout the
year and several extant restrictions on catching rights transfers were lifted. For example,
quota rights are now fully divisible. Group members can also buy, sell or lease days-at-
sea entitlements. These measures provide for greater flexibility to smooth out surpluses
or shortages and to respond to unexpected events and also contribute to higher price
levels. It is mandatory for group members to sell landings through the auction markets
so as to ensure that the quantity and price of fish can be effectively controlled and that
adequate information is available (van Vliet 1998b:71; van der Burg 2000:48).

The Biesheuvel co-management regime to a large extent hinges on the idea and practice
of social control and peer pressure. The group board can prosecute members who
exceed their quotas under private law, while also ensuring that group members who are
unable to fully take their quotas as a consequence are compensated.'’ Fines are heavy,
outweighing any gains an offender might have from non-compliance. Members who fail
to comply with group rules can be expelled, or their fishing opportunity may be limited,
or their days-at-sea reduced. The entire group could suffer if its quotas were exhausted
prematurely due to greedy behaviour, because the state could close the fishing
opportunity for the group. Moreover, groups have to apply for government recognition
each year, and this may be withheld if the group quota has been exceeded. That is why
fishermen keep a keen eye on the doings of their fellow members; the underlying idea is
that fishers would indeed report on offenders from their own group. However, this is not
always done because it is regarded as ‘tale-telling’ and even ‘treason’ (Hoefnagel and
Smit 1997:164; van der Schans 2001:345,371), so there is a social code not to report on
infractions, and fishers ‘merely’ resort to gossip and ostracism. For example, they
complain about fishers using illegal net provisions when they think they will fail to
exhaust their individual quota before the end of the year, exceeding horsepower limitations
or fishing within the 12 nautical mile zone, but they do not consider 1t thelr duty to
report specific cases to the group board or the General Inspection Service."* In addition,
directors of the group boards can be exposed to social pressure not to mete out fines

"* In addition, fishers are held accountable under public law. This may create the problem of ‘double jeopardy’
(the accumulation of penalties) (Berg 1999b:166).

' In a statement of intent issued in April 2004, the Fisheries Minister and the fishing industry agree that co-
management responsibilities will be broadened to include group enforcement concerning these offences.
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because they are acquainted with, or are even relatives of, offenders (Dubbink and van
Vliet 1997:198; van der Schans 2001:351-352). Some have criticised the system as
being inadequate in its self-enforcement asPect, requiring a statutory system of penalties
and procedures (Berg 1999a; Berg 1999b)." But peer monitoring and self-regulation are
not always a problem. In 1999, a co-management group expelled three of its members
and held one vessel under arrest for ITQ over-fishing. Given the fact that the entire
group would suffer from transgressions by individual firms, the incentive to report on
offenders is high:

Empowering groups of vessel operators to decide for themselves on what rules to
operate and penalties to apply, the raison d’étre for regulation and the impact of
non-compliance on other group members became more transparent, and
fishermen’s perceptions of the legitimacy of the management system increased.
(Valatin 2000a:300)

Beam trawl fishers appreciate the co-governance system because it gives them a say in
the management of the group and their own firm; it increases their flexibility because
they can transfer quotas and days-at-sea; it provides them with the certainty to take their
quota share at the time they deem economically most rewarding; and the likelihood that
others will dodge the rules and regulations has decreased. They value the current
stability in the sector and the regained control over their day-to-day operations.
Transparency has increased by mandatory auctioning and by making the effects of over-
fishing of a single vessel operator visibly felt on all the other group members (Davidse
1997:270; Valatin 2000b). One of the bonuses that attracted fishermen into the Biesheuvel
management system was that, on average, prices and, therefore, economic results would be
better. Mandatory auctioning has indeed led to higher prices, since price-undermining illegal
landings belong to the past (van der Schans 2001:344). In general, the economic
performance of the beam trawl fleet has been rather good between 1991 and 1998 due to
high fish prices and low fuel prices, although higher fuel prices in 1999 caused some
problems for profitability (Davidse and de Wilde 2001), but 2000 and 2001 were good
years again. Of course, it is much easier to accept a new governance regime when the
outcomes are beneficial. In the Dutch case, it has led to a willingness to accept and work
within the quota rules. Having experienced several benefits of the co-management
system, the fishers are generally satisfied with the way it functions and feel relieved that
they have left behind the 1970s and 1980s ‘wild west’ period of quota busting. As Dick
Langstraat, then chairman of the Fish Board, states: “Transparency, greater flexibility
and improved profitability of the fishing enterprises have convinced the fishermen that
the system is an attractive one” (1999:77). Other factors that contributed to the success
of the Biesheuvel system are undoubtedly that the flatfish sector is relatively
homogeneous and that it is entitled to a large share of the European TACs for sole and
plaice. The fish processing industry and fish traders are also happy with the devolved
management system, since they can be sure of a steady supply of fish throughout the
year. The Dutch beam trawl fishers even take pride in ‘their’ self-governance mode of
operation. They boast about their ‘good behaviour’ (forgetting why the system was

!5 Symes also points to these problems in writing that “the devolving of specific management functions to the
industry begs questions over both the commitment of voluntary user group organisations to undertaking
additional responsibilities and their robustness in disciplining their own members in the event of non-
compliance” (1997:111). Yet, he regards the Biesheuvel system as coming “close to providing a template for
group management” (ibid.:113).
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introduced in the first place) and point to the fishing industries of other EU member
states where, in their opinion, illicit practices and lack of enforcement are still the order
of the day.

However, although the Biesheuvel regime has delegated considerable responsibility to
fishers for quota management, government control with regard to the fishing industry as
a whole is still large and, in effect, the Fisheries Directorate “determines the conditions
under which the groups are allowed to manage their own affairs” (van Vliet 1998b:72),
while national regulations still have to live up to the requirements of the CFP. In
addition, the government is still strongly involved in enforcement through its General
Inspection Service (Berg 1999b:152), though the Biesheuvel regime has led to a
substantial reduction of control and enforcement costs (van der Schans 2001:358,371ff).
The fishermen are of the opinion that rules and regulations should apply to each and all
equally. Therefore, they deem state coercion necessary, although they are ambivalent
about specific rules they deem ‘unworkable’, ‘bureaucratic’ or simply ‘silly’. After
reviewing the co-management system in 1996, the government decided to make the
cooperative governance structure permanent, mainly because the problems with
exceeding the national quotas had been brought to an end and the number of violations
of the rules had decreased spectacularly. A recent review reiterates the successes of the
Biesheuvel regime (van Geffen et al 2002).

Both vessel owners and state institutions thus seem to be satisfied with the outcome of
the co-management process (cf. Hoefnagel and Smit 1997:175). There has been “...a
progressive development from non-compliance with the regulators towards a greater
willingness to accept and work within the rules, especially where the rules are being set
by, and for the benefit of, the fishermen rather than imposed by the
administration”(Davidse 1998:66). Whereas, for a long time, fishermen wanted to
escape from the restrictions by evading or infringing them, there has been a
development “towards rights they want to be protected” (Davidse and de Wilde
2001:33). Managing the group’s share of the national quotas does indeed enhance a
feeling of responsibility, peer pressure and social control, and enables a better spread of
flatfish landings over the year with positive effects for market prices, while quota
owners can be certain that they can catch what they are entitled to. It has reportedly led
to complete compliance with quota regulations, a drastic reduction of offences and
therefore to “administrative and political stability in and around the sector” (van Vliet
1998b:72). Consequently, enforcement officers meet with much less resistance than
previously and can do their job under less inimical circumstances. From having a
reputation within the EU as being completely unable to enforce quota regulations, the
Netherlands is now “being widely regarded as a model of good landings enforcement,
even if individual violations still occur” (Valatin 2000a:300). When visiting the
Netherlands in 1995, EU Commissioner Emma Bonino even suggested that the
Biesheuvel system should be adopted by other member states. Fishermen feel satisfied
because the co-management system has reduced uncertainty and created stability,
provided for flexibility and put an end to the race for fish that characterised the 1970s
and 1980s fishing industry and that frequently led to illegal practices and early fishing
closures because national quotas were exhausted. Today’s mantra is beheerst vissen,
that is, fishing in a disciplined manner. Generally, then, the Biesheuvel system of group
management has been heralded as a successful example of fisheries co-management
(Hoefnagel and Smit 1997:175; Berg 1999b:159; Langstraat 1999; van der Burg
2000:48; Symes et al 2003:124-126; Hoefnagel et al 2004).
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Yet, at a more general level, fishers feel that they are not taken serious enough by state
institutions and that their involvement and participation in fisheries matters leaves much
to be desired. Through their national organisations, the Fish Board, POs and local
voluntary associations, fishers can attempt to exert some influence on the policy and
management process, but the rank-and-file members of the national organisations are
not very pleased with what their leaders have been able to achieve. The fact that there
are two such organisations is generally perceived to be an obstacle in gaining political
clout, especially now that the fishing industry is becoming smaller and smaller. The
organisations’ leaders maintain that the distance between them and the Ministry is
considerable, and fishers state that they do not have a say at all and are not listened to
(Hoefnagel et al 2004:36-37,41,44,46). In general, fishers feel that groups and POs
should be given more influence on the policy-making process (Hoefnagel and Smit
1997:172). They are in favour of less, more workable and uniform regulations within the
CFP framework that should be enforced in equal measure in all member states. As it stands,
they have the impression of being the ‘most virtuous pupil in the class’. The government
agrees and has promised to make a strong effort in EU negotiations to arrive at
harmonisation of rules and enforcement. Fishermen are less than satisfied with some
aspects of the CFP and its demerits for the Dutch co-management regime. As an Urk
fisherman summarised to a newspaper reporter: “Brussels decides about us without us,
but especially against us” (NRC Handelsblad, 10 December, 1999:13).

7.4 Heading for troubled waters?

March 1, 2001. Early in the morning, angry Dutch flatfish fishermen in a
concerted action block a number of important waterways leading to the ports
of Amsterdam and Rotterdam with more than a hundred large beam trawlers.
They are extremely dissatisfied with the sudden cod recovery measures of the
European Union, that consist of the closure for the duration of ten weeks of
fishing areas in the southern and north-eastern parts of the North Sea,
important sole and plaice fishing grounds. Not only fishers but also Members
of Parliament and biologists contest the measure. The fishers fear for their
livelihoods, the politicians think that the measure will hit the Dutch fishing
industry disproportionately hard, whilst the biologists doubt the efficacy of
the closure that comes after the cod spawning-season, is not targeted at the
main cod fishing grounds and in their view will merely lead to concentration
of fishing efforts elsewhere in the North Sea. Earlier on, the fishers had
proposed to voluntarily refrain from sailing for four weeks, but this proposal
had been rejected. With the closure pending and the Deputy Minister for
Fisheries, Geke Faber, refusing to compensate the fishers, they have
‘spontaneously’ decided to take the action that is subsequently backed by the
national fishermen’s organisations. Later that day, the fishers dissolve the
blockade. Under threat of being held accountable for the damages and having
to pay recognisance, they capitulate and return to sea. They achieve
something later that night, when negotiations between the leaders of the
fishermen and the Deputy Minister lead to some concessions regarding
compensations.'®

'8 See Quist (2001) on the blockade. What aggravated the fishers was the fact that on top of the closure, sole
and plaice quotas had been reduced considerably, while fuel prices were extremely high. However, by the end
of the year, economic returns proved less disastrous than the fishers had feared, although the crews of larger
beamers faced a considerable drop in income (de Wilde 2003b).
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Despite vehement contestations of EU measures they deem wuseless, unfair or
unacceptable, Dutch fishers have become increasingly aware of ecological problems. In
2002, they voluntarily agreed to take turns to fish plaice during the first quarter of the
year, while in the same year they held a symposium and discussed among themselves
how to achieve more sustainable fisheries. But generally, fishers are not satisfied with
stock management measures. The lengthy annual political ritual of setting TACs by the
European Council of Fisheries Ministers — usually a payoff between biological and
national fisheries interests — is often accompanied by anxiety on the part of the Dutch
flatfish fishers. Substantial fluctuations make it extremely difficult to develop long-term
investment plans and lead to a sceptical view about the future of the fisheries and the
role of biologists in assessing fish stocks.'” The flatfish fishers are aggravated by the
‘guesstimates’ of biologists and the short notice on which quota measures for the new
season are publicised (Smit 1996:39), while they are often disappointed in what the
Dutch Fisheries Minister has achieved for them. From one year to another, the quotas
for sole and plaice can vary hugely (see Figure 7.1).

The dramatic cuts of the plaice quotas for 1995 and 1996 caused much turmoil in the
flatfish fishery sector. It brought the moment of truth for the resilience of the co-
management system, for chances of non-compliance would be considerable. As Hanna
hypothesises, “even against a background of ongoing industry participation,
participatory management processes increase in difficulty as resource scarcity
increases” (1995:42). However, the Dutch flatfish fishers adapted to the circumstance:
“Evidently, fishermen are more willing to comply with rules laid down by their own
management group than with those previously set by the administration”, fisheries
economist, Wim Davidse, concludes (1998:64). Some of the pressure was alleviated
because plaice prices were on average seventeen per cent higher due to the scarcity of

supply.

'7 Lower quotas are, however, partly compensated for by the usually higher market prices for sole and plaice
due to scarcity.
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Fig. 7.1 Dutch Sole and Plaice Quotas (x 1000 tonnes), 1983-2004."8

Nonetheless, there is a communication problem between managers, scientists and the
fishermen:

There is still a large gap between the managers’ world of models, stock sizes and
TAC recommendations and the daily reality of fishermen. Often, conclusions of
fisheries biologists on the status of the fish stocks and the resulting management
measures are in contradiction with the perceptions of fishermen on their own
catches and the economic status of the fishery. This contradiction damages the
confidence by fishermen in the managers and scientists, which may cause
problems in the co-management process. (van Oostenbrugge and van Hoof
2003:2)

For example, I have often heard fishermen say that there were plenty of plaice and sole
in the sea, and that biologists just used the wrong methods to assess these flatfish stocks.
What also disturbs them is the fact that TACs are sometimes adjusted ad interim,
making it hard to conform to their initial fishing plans. They would prefer multi-species,
multi-annual and more stable TACs that would enable them to provide for long-term
planning instead of being continually yo-yoed. To circumvent the problem of receiving
the same percentage of the TAC for sole and plaice — a consequence of the EU CFP’s
principle of relative stability — Dutch flatfish fishers and their organisations would also like
to see freely transferable quota rights across member states. This would give them the
opportunity to buy or lease sole and plaice quota entitlements abroad.'® Lastly, they are in
favour of having some role in fixing TAC levels.

'8 Based on Davidse and de Wilde (2001) annex III; van Wijk (2000); Taal et al (2003).
' However, this is still not legally allowed, although, in fact, the quota hopping and re-flagging practices amount to
much the same.
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Biologists, for their part, distrust the Dutch flatfish fisheries co-management system.
They maintain that its efficacy is mainly due to the fact that fishers simply cannot fish
up the national quotas for sole and plaice; the exhaustion percentage has been below a
hundred per cent since the early 1990s. Some “cynically suggest that compliance and
the political-administrative rest is bought off with far too lenient TACs” (Dubbink and
van Vliet 1997:192). In their reports to the International Council for the Exploration of
the Sea (ICES), biologists adhere to the objective of what they perceive as rational
exploitation: maximum sustainable yields instead of a minimal biologically acceptable
level of exploitation that is currently the state’s point of departure. This would in their
view require a drastic reduction of fishing effort. They feel frustrated by national states’
attempts to obtain the maximum for fishers in negotiations over TAC and quota
allocations, which lead to irresponsible exploitation levels (Corten 1996). Corten
(1996:5) expressly mentions the Dutch co-management policy:

...in which the objective of rational exploitation was explicitly abandoned... The
new policy would aim...merely at maintaining stocks above a minimum
biologically acceptable level...Ministers and administrators increasingly
consider quotas as amounts of “paper fish”, which should be large enough to
avoid any inconvenience to the national industry.

In addition, the ITQ system leads to the wasteful practice of high grading and discarding
of low-value fish. In recent years, biologists and fishers have strongly contested each
other’s views in the weekly Visserijnieuws (Fishery News) and more and more
fishermen have stopped cooperating with the Netherlands’ Institute of Fisheries
Investigation’s biologists.

In addition to the uncertainties that go along with the present manner of determining TAC
levels that continue to make it difficult for the fishers to understand and accept broader
policy and management frameworks, they experience contradictions between this layer of
the CFP and its other backbone, the five-year Multi-Annual Guidance Programme
(MAGP). In the Netherlands, the preference has been for days-at-sea regulations and
voluntary decommissioning schemes. The administration leaves it to the fishers whether
they would like to fish with powerful vessels or not, as long as they stay within their
quota restrictions. Fully implementing MAGP targets, for example by lowering the
number of days fishers are allowed to be at sea, would jeopardise the take-up of
individual fishing rights and national quotas and this may undermine the Biesheuvel
system and enforcement of legal landings (Valatin 2000a:301). The centralised EU
targets of reducing capacity become increasingly at odds with the decentralised quota
management responsibilities (Davidse 2000). As chairman Dick Langstraat of the Fish
Board relates, “the MAGP straitjacket threatens to undermine the fishermen's support
for our co-management system” (Langstraat 1998:12). The fishing industry argues that
it was agreed under the co-management arrangement that fishers should be allowed to
take their share of entitlements, and that this right should prevail over the days-at-sea
regulations. The fishermen feel that they are being punished for good behaviour.
However, for the time being at least, the problem of mandatory decommissioning has
been averted, since in 2003 it was agreed that the Dutch fishing fleet would be allowed
to continue its days-at-sea arrangement to comply with MAGP targets.
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In the issues mentioned above, fishers feel that their voice is insufficiently taken into
account. As a matter of fact, participatory management is extremely limited and is first and
foremost directed at quota management. Moreover, both the ITQ system and the Biesheuvel
regime have had considerable social consequences. The ITQ system has led to a gradual
concentration of fishing rights in the hands of fewer fishermen who have been in a position
to acquire additional quotas.”’ The owners of large beam trawlers of 1500 horsepower and
over own some eighty per cent of the flatfish ITQs. Those who could not buy catching rights
to match vessel capacity have been ousted from the business. From a neoclassical economic
viewpoint, this would be explained as a desirable outcome; secure property rights are
supposed to increase efficiency, while (self)-enforcement would also become easier and less
expensive. Sociologists and anthropologists, however, point to equity problems and social
dramas (McCay 1995). Marginalised fishermen maintain that those who have obtained a
large share of the catching rights have done so through initial illegal fishing, and investing
the perks of their practices in quotas. Those who bought or leased quotas say that they had
the right kind of entrepreneurial and managerial spirit and that it was those who did not have
sufficient catching rights who indulged in illegal fishing. In general, the system tends to be to
the advantage of vested interests with subsequently little room for change due to the owners’
“campaigning skills and ability to mount legal challenges” (Valatin 2000a:306).

Although related to the ITQ system, and not specifically to the Biesheuvel regime, the co-
management groups tend to look after the interests of their present members who are likely
to resist any change that would diminish the value of their property rights. They do not
hesitate to go to court to seek compensation if new measures undermine the value of their
assets (Valatin 2000b). The state automatically renews their ITQ for the new fishing year,
and as long as the entitlements retain their value, the owners will remain content. To become
a group member, a fisher must already have an ITQ, a fishing licence and a vessel. Starting
a firm from scratch is impossible, since outsiders cannot obtain a licence and quota
rights unless taking over another firm. The value of catch rights makes the costs
prohibitively high. Therefore, aspiring newcomers are effectively barred from entry into
the fishing industry, while the initial introduction of IQs has unintentionally created a
‘millionaire’s club’. Even continuing a family firm is extremely difficult because high
prices for quota have to be paid (Dubbink et al 1994:33). Presently, the value of quota
rights usually exceeds the value of the vessel. Because tax inspectors took into account the
value of quota rights, succession-duties and other taxes rose phenomenally. Many
owners have changed the juridical form of their firms into limited liability companies,
among other things to better allow for succession of ownership (Davidse and de Wilde
2001:33). Although special tax arrangements have made succession from father to son
easier, if tangible and intangible assets are passed on from an uncle to a nephew (when,
for example, a vessel and ITQs are owned by brothers who fish together but one of
whom has no successor) there is still a heavy tax burden. In several instances, it has
forced agnates to continue fishing together much longer than used to be the case. Heirs
who inherit quotas face the need of borrowing to buy out those heirs who do not fish.
Thus, a new generation of skipper-owners has to produce at higher costs (Davidse
1997:107,217).

* The concentration trend slackened after 1994. There was less trade in ITQs since the number of right-
holders remained fairly constant and prices continued to be rather high (Davidse 2000). The concentration
trend was much weaker than in the Icelandic cod fishery (Palsson and Helgason 1995).
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The organisational character of the family firm has also changed to a considerable
extent. Whereas management decisions used to be relatively simple and were made with
short time horizons, with the introduction of fishing rights the fishermen increasingly
need the knowledge and skills of external specialists who can advise them on juridical
and fiscal matters related with quota rights. Several so-called ‘couch’ fishermen can live
comfortably by leasing and thus cashing in on their quota entitlements without going to sea
(young fishermen have to buy or lease quotas at disproportionate prices — sometimes pitting
the younger against the older generation of fishers).”’ Many fishers argue that holders of
quota entitlements who are not actively fishing should hold on to these rights for a
period of no more than five years. But there are other loopholes that enable the couch
fishers to continue their practice. Non-propertied crewmembers also face the consequences
of the new regime in that owners have altered the division between the vessel share and the
crew share, lowering the percentages given to the former. Officially, the partnership
contract gives joint responsibility of skipper-owners and crewmembers when it comes
to fishing, but in practice, crewmembers have little influence in the running of the
business; owners usually decide on issues such as where and how to fish, investments,
and quota transactions. Owners argue that the net incomes of crewmembers will still be
high since more harvesting rights imply greater revenues. All in all, the introduction of
transferable fishing rights has been socially divisive.

Of late, there are signs of reluctance to join fishing crews, and even owners are said to
be encouraging their sons ‘to learn a trade’ instead of following in their footsteps.
Pessimism about the fishing industry’s future appears to be on the increase. Whereas for
a long time it has not been a problem to recruit crewmembers for the family firms —
either within or without the circle of kin — in recent years, fishery schools face declining
numbers of enrolling students and several vessel owners have had difficulties finding
successors and replacements.”” The amount of time spent away from home, the
relatively poor remuneration given the long work hours, the bad public image of fishing
as an occupation, and especially the uncertainties inherent in the annual delimitation of
national and thus individual quotas with all the financial insecurities that entails, are
some of the main reasons for poor recruitment, while the booming economy of the
1990s created lots of alternative job opportunities. The EU and Dutch state policies to
reduce the number of fishermen finally appear to be ‘successful’. Fishers find it difficult
to cope with the precariousness that these institutions have created for the fishing
industry’s future. In 2002, due to low quotas and high fuel prices, the owners of eight
big beamers applied for the decommissioning programme. This was the first time in all
the years of fleet reductions that vessels of this size were decommissioned (de Wilde
2003a).

7.5 Conclusions

Modern-day owners of beam trawlers have to be entrepreneurs and managers who invest
in quotas, draft fishing plans, and co-operate with colleagues in the Biesheuvel group.

2 ITQs could be held separately from ownership of a vessel for a maximum period of two years. However,
many owners circumvented this rule by keeping their vessels without going to sea.

22 This happened despite the fact that the number of fishermen working on the fleet declined considerably in
the 1990s. Some vessel owners even recruited Polish crewmembers to cope with a shortage of hands.
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These new realities of the trade have affected some of the key values in the fishermen’s
occupational culture. For example, thoroughly enjoyed competition for recognition as a
top skipper has made way for a less exciting managing and harvesting of quotas. To be a
catch king today, you need to be a ‘calculating quota-manager’ (Davidse et al 1999:543)
(although many a fisherman would add that ‘you still have to catch the fish”). And to be
a quota king means complying with the state’s regulatory regime and with the rules of
the group, whose social control is tight. Unlike two decades ago, today Dutch sole and
plaice fishers generally seem to acquiesce to EU and national quota rules and
regulations, which is in large measure due to co-management of ITQs.

However, the Biesheuvel regime is not a panacea.”” The economic and political
advantages sought with the co-management regime have largely been fulfilled, but not
without considerable ecological and social costs. The quota-busting problem is largely
solved through a mix of input measures, output measures and technical measures and
devolved management tasks. This brought an end to political turmoil and fisher
resistance to enforcement; quota holders can be relatively sure of catching what they are
legally entitled to, while fishing plans have led to more continuity in landings and
higher prices. National quotas for sole and plaice are even under-utilised. But there is
still industry pressure to set TACs higher than maximum sustainable yield levels, while
the rights-based beam trawl fishery leads to discarding and high grading. The public-
private governance system is not about managing fish stocks, since this is done at the
supranational level. Moreover, as an unforeseen and unintended consequence, fishing
within the 12nm zone with Euro-cutters has increased considerably, leading to pressure
on inshore sole and plaice stocks.

Despite these weaknesses, the co-management regime meant an important improvement
in comparison with the tragedy of the commons, the prisoner’s dilemmas and free riding
that characterised the period before 1993, in that compliance with quota regulations has
improved tremendously. However, it still remains to be seen whether the Biesheuvel
system can withstand major shocks that may hit the flatfish fishing industry. As McCay
maintains, “[r]esilience of management systems, including their flexibility and
adaptability in the face of uncertain and changing social, economic and ecological
conditions, is critical” (1995:18). So far, the conditions for the economic and political
success of the Dutch co-governance regime have been extraordinarily favourable, in
spite of occasional problems and setbacks. But this could change if persistent storms
undermine its legitimacy among the fishers. These storms may come in the form of
further quota reductions, days-at-sea limitations, area or seasonal closures, or mandatory
decommissioning. Another Achilles’ heel is unequal enforcement across member states.
Yet the real problem is that fishers feel that their involvement in governance matters is
extremely restricted. Despite all the rhetoric, the responsibilities devolved to fishers are
actually few and limited, so that participatory management is a grand designation for
what remains, in essence, a command-and-control type of regulatory regime.
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CHAPTER 8
CO-MANAGEMENT AT THE ELEVENTH HOUR? PARTICIPATION IN THE
GOVERNANCE OF THE NEW ENGLAND GROUNDFISH FISHERY

MADELEINE HALL-ARBER
MIT Sea Grant College Program, 3, Cambridge Center, NE 20-368, Cambridge MA, 02139

Abstract

The process that led to the adoption of the latest amendment to the New England Fishery
Management Council’s (NEFMC) Multispecies (groundfish) Fishery Management Plan
(FMP) provides an excellent case study of the movement from primarily top-down
management to a variation on adaptive co-management. The contributions of a policy
entrepreneur and institutional leader to this process are noted as critical. Factors
constraining the participation of fishing industry members in the development of groundfish
regulations, a brief history of groundfish regulations, and the various combinations of rules
offered as options by the Council are reviewed. In response to the harsh criticism and
controversy over the degree to which those options would restrict fishing and be likely to
devastate communities, the Council offered fishing industry members a last chance to
recommend a different combination of management tools — as long as they adhered to the
tools that had been discussed at public hearings. Three fishing organisations offered plans
that were considered. The Council ultimately selected a plan from the Northeast Seafood
Coalition, a broad-based industry group, which emphasises flexible or adaptive mechanisms
and optimism for the future. This case suggests that the negotiation of power and authority
is important in the context of management in a complex setting with a diverse constituency,
and, equally important, communication and outreach are essential elements for change.

8.1 Introduction

A look at the development of New England Fishery Management Council’s Amendment 13
to the Multispecies (groundfish) Fishery Management Plan (FMP) reveals an intriguing
interplay between the hierarchical and participatory forms of fisheries governance, shaped in
part by a consideration of economics. While the largely top-down management process
dictated the range of management tools that could be selected, ultimately, a participatory
process developed that allowed an innovative approach to the selection or combination of
tools that were agreed upon. The choice made may be considered a form of adaptive co-
management (Olsson et al 2004).

A number of factors contributed to the movement towards the more inclusive form of
management. As Olsson et al (2004) described in the case of a change to adaptive co-
management of wetlands in southern Sweden, the change in New England was triggered by
perceived crisis. The fishing industry, writ large, realised that proposed management
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changes were likely to financially ruin a large percentage of the existing harvesting and
processing sectors and could decimate the infrastructure so that any effort to rebuild the
industry in the future would be compromised.

This chapter will discuss the role of a key individual, a policy entrepreneur, who led the
industry effort to redesign the management package with the cooperation of an institutional
leader who was willing to foster change.! Neither individual would have been able to
achieve what they did without the sense of crisis permeating the whole industry. Pinkerton
(1989:4) observed similar reactions: “Co-management agreements between government and
fishing interests have arisen out of crises caused by rumoured or real stocks depletion or
from political pressure resulting from claims that the government’s ability to manage is
insufficient to handle specific problems”. Jentoft and McCay (1995) cite a number of cases
in which co-management is adopted in response to crises. Furthermore, as Berkes et al
(2003:19) point out, crises have a constructive role in resource management, in that they can
lead to renewal. This is an example of the broader claim that the social, political and
economic context in which fisheries operated has a significant bearing on the form that co-
management arrangements may take (ENRC 2001:21).

The significance of successfully developing adaptive co-management in a crisis situation
should not be underestimated. Sustainability requires adaptive capacity, or resilience, for
societies to deal with change (Holling & Meffe 1996). A primary goal of the industry groups
who contributed proposals for Amendment 13 was to assure the sustainability of the
industry and communities that are supported by groundfish and the associated ecological
system. Whether or not the groundfish fishery and the communities will be sufficiently
resilient to survive remains a serious question. What is explored here is the attempt to design
a system with the flexibility to respond to changing ecological conditions.

8.2 The origin of the New England Council

The Magnuson Fishery Conservation and Management Act of 1976 established eight
regional Fishery Management Councils in the United States.> Some portion of each Council
consists of obligatory members (such as state marine resources department heads and the
National Marine Fisheries Service (NMFS) regional director), and another portion is
appointed by the Secretary of Commerce from nominees provided by the governors of each
of the states in the region. The Act requires that the nominees be knowledgeable about
conservation and management or the harvest of fisheries resources in the region.
Furthermore, the secretary must “To the extent practicable, ensure a fair and balanced
apportionment, on a rotating or other basis, of the active participants (or their
representatives) in the commercial and recreational fisheries under the jurisdiction of the

Council” (USC 1996:Sec. 302 (b)(2)(B)).

' The concept of the policy entrepreneur is discussed in Olsson et al (2004). The concept of the institutional leader
was characterised by Stein (1997).

% This Act later became known as the Magnuson-Stevens Fishery Conservation and Management Act or just the
Magnuson-Stevens Act, which was amended in 1996 by the Sustainable Fisheries Act.
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Thus, the Councils were devised as a nascent co-management system with representatives
from state and federal managers as agents for the public good and representatives of the
fishing industry, bringing their expertise and local knowledge to bear on the deliberations.
In practice, rarely in almost three decades has the New England Council been successful in
tapping the potential for co-management in this system. The latest amendment to the New
England Council’s Multispecies FMP (groundfish), however, does reflect some movement
in that direction.

The New England Council consists of seventeen voting members, including eleven
appointed by the Secretary, from Maine, New Hampshire, Massachusetts, Rhode Island, and
Connecticut. This Council has the responsibility of managing the multispecies (groundfish)
complex. Included in the complex are cod, haddock, pollock, yellowtail flounder, winter
flounder, Windowpane flounder, white hake, redfish, American plaice (dab), and witch
flounder (gray sole). To complicate management, different geographic stocks of the species
are recognised and assessed separately: for example, Georges Bank cod is differentiated
from Gulf of Maine cod. A further complication is that some stocks in the groundfish
complex are at record highs, while others are at near record lows.

Fishing for groundfish off New England’s coast was one of the earliest occupations in the
region; indeed, it was the primary reason this area was settled. In addition to the “Yankee”
fishermen who settled along the coast from Maine to Connecticut, several ethnic groups
have congregated in particular ports, often specialising in certain gear and/or fishing styles.
Commercial vessels typically range in size from about 30 feet to 120 feet. Smaller vessels
tend to be used for day fisheries or short trips, while the larger vessels may choose day or
trip fishing. Accessible grounds include the inshore Gulf of Maine and offshore Georges
Bank, while the habitat runs the gamut from sand and mud to complex rocky ledges,
deepwater and shoal. Groundfish gear includes otter trawls, midwater trawls, various
configurations of hooks (such as hand, long-line, and jigs), traps, pots, and gillnets.
Communities with fishing ports include some wholly dependent on the fishing industry;
others that gain significant financial benefit from the fishery; and still others that host only a
small fleet, but benefit from the tourism draw of a working waterfront.

8.3 The concept of fisheries co-management

The benefit of cooperative management of such common property resources as fisheries has
been thoroughly discussed in the literature (Jentoft and Kristoffersen 1989, Pinkerton 1989,
Ostrom 1990, Dyer and McGoodwin 1994, Jentoft and McCay 1995, Acheson 2003). In one
of the earliest and best known analyses of co-management in fisheries, Pinkerton (1989)
pointed out that data gathering, harvesting decisions, allocation decisions, protection of
habitat, compliance, enhancement and planning and broad policy-making could all be
improved or enhanced by more participation. Jentoft and McCay (1995) argue that greater
participation is essential if hard decisions are to be taken:
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Make the decision-making process more open, less hierarchical and more
decentralised than would otherwise be the case, provide a two-way channel for
communication of information and knowledge between industry and government
[and] a means of producing support and of sharing responsibility for hard decisions
that...pose a challenge to every management system (quoted in ENRC 2001:24)

It is now almost a cliché to note that those who participate in the development of regulations
are more apt to abide by them.® Given the usual conditions of fishing (including
independent-minded fishers working far from view), it is not surprising that managers are
willing to try any method that promises compliance. McCay and Finlayson (1995:12) also
make a strong argument for opening up the policy process and scientific debate as well as
de-centering science “so that the information, knowledge, and concerns of fishermen and
community members can play more direct roles.” Collaboration in the development of stock
assessments as well as the policy responses may help lead to more successful fisheries
management.

Many researchers have found that the kind of collaboration necessary for effective co-
management develops most easily in a homogeneous sector of a local community where, for
example, there are ties of kinship and ethnicity. In the case of fisheries, a similar
homogeneity may be found among users of a single gear type in one port. The reasons are
basic to community development: crosscutting ties among community members make both
peer pressure and educational outreach more practical and effectual. Furthermore, a sense of
unity, a belief that others of the group can understand and identify with the issues, as well as
the knowledge that all will be affected similarly by any regulations (equity) pervades such
groups.

A place-based definition of community was reinforced in U.S. fisheries management law
when the Magnuson-Stevens Act was amended by the Sustainable Fisheries Act (SFA) that
established specific national standards to be achieved by management. Among other things,
National Standard 8 required managers to analyse the impacts of regulations on place-based
communities. Researchers have found, however, that not all communities are place-based.
There are communities of interest (such as communities based on fishing site or gear types)
and virtual communities. Odell (2004) suggests that a social movement or particular issue
can galvanise a group sufficiently to form a community for purposes of co-management.
Citing McCay’s (1989) and Dale’s (1989) chapters in her edited volume, Pinkerton
(1989:29) also noted that “co-management is more likely to develop if there is an energy
centre: a dedicated person or core group who applies consistent pressure to advance the
process.” A review of the process that led to an industry-selected package of regulations for
Amendment 13 reveals how this can work. At the core of the “energy centre” was a policy
entrepreneur who was able to work within the constraints of a legal framework to design
an adaptive strategy and, equally important, who successfully drew on his social capital to
promote the idea.

* For a description of a test of this hypothesis see Honneland (1999).
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In his case study of the Maine lobster industry, Acheson (2003) points out that other
variables can play crucial roles. Distribution fights, a low discount rate (long-term
perspective of those involved in the industry), a sense of mutual vulnerability, as well as
political entrepreneurship, were keys to the development of rules that eventually led to co-
management in Maine’s lobster fishery via an area management system referred to as the
“zone system”.

8.4 Evolution of New England groundfish regulation*

Council management of groundfish began in 1977 when quotas on landings were set, as
were minimum sizes of fish and meshes in nets. Incremental changes were made for several
years. Access to the haddock-rich grounds of the Northeast Peak of Georges Bank was lost
to Canada in 1984 when the Hague Line was drawn. The Multispecies FMP was
implemented in 1986. Minimum sizes of fish and mesh size increases were the principal
techniques used to control fishing effort on the groundfish. Three years later, the Council
acknowledged that several of the groundfish species were overfished. In 1991, the
Conservation Law Foundation sued the Department of Commerce to force compliance with
regulations that required an end to overfishing. In 1994, Amendment 5 to the Multispecies
Plan was supposed to phase in a set of much stricter regulations over the course of five
years, but by the end of the year, emergency regulations had been imposed due to scientific
warnings of the imminent collapse of Georges Bank cod. By 1996, Amendment 7 had been
developed, codifying many of the emergency regulations. Also in 1996, the SFA set higher
standards for management. Stricter regulations with total allowable catch limits, limits on
the days-at-sea, increased closed areas, increases in minimum size, elimination of
exemptions and other stipulations were imposed. A pilot project to buyback fishing vessels
and permits was established to reduce capacity, and the next year, this program was
substantially expanded. Various framework adjustments were made to cut days-at-sea,
impose trip limits and other restrictions for the next three years.

In 1999, Amendment 9 to the plan established overfishing definitions and set Optimum
Yield (OY) for twelve species in an effort to comply with the SFA. Also, a Federal Register
notice in February 1999 announced that the Council was beginning work on Amendment
13.° In 2000, American Oceans Campaign and other conservation groups sued the Council
[Civil Action No. 99-982 (GK)], arguing that essential fish habitat and impacts of fishing
gear were not being adequately addressed by the FMPs. The court ruled that though the
Essential Fish Habitat (EFH) amendments met Magnuson Stevens Act’s requirements, the
environmental assessments were inadequate and in violation of the National Environmental
Policy Act (NEPA).®

While stock assessments showed that Amendment 7 targets for controlling effort on

* Based on a timeline created by Eric Brazer (2003) and NEFMC (2003a:1-5).

> Amendments 11 and 12 addressed EFH and management of certain species with a separate small-mesh
Multispecies FMP implemented in 2000.

® Northeast Multispecies Amendment 13 SEIS:. 3
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Georges Bank cod, haddock and yellowtail flounder had been met, in December 2001, the
Conservation Law Foundation and other organisations successfully sued again, arguing that
the stocks rebuilding plans implemented by NMFS were not consistent with Amendment 9’s
overfishing definitions. Furthermore, they argued that the management plans failed to
establish bycatch-reporting, efforts to reduce bycatch and minimise bycatch mortality. A
negotiated settlement was agreed to — referred to as the Interim Rule — pending
implementation of Amendment 13. Amendment 13 is intended to “address stock rebuilding
issues, greatly reduce fishing effort and capacity in the multispecies fishery and implement
additional measures to specifically address habitat protection.” (NEFMC 2003a:1-5). In
addition to the eleven amendments before Amendment 13, the Multispecies FMP has been
altered 30 times since 1994 through framework adjustments.

8.5 Participation in management before Amendment 13

While the design of the regional Councils implicitly recognised the value of stakeholders’
participation in fisheries management, typically only a few individuals in New England
regard the Council process as truly participatory, and even fewer regard it as a form of co-
management. Three aspects stand out as constraints on participation and co-management:

1.  The Council designs management plans, but recommends them to NMFS and the
Secretary of Commerce. In other words, the Secretary has a veto power and makes the
final decision about whether or not a plan fulfils the legal requirements and can be
implemented. That places the Secretary and NMFS in a superior position to other
stakeholders rather than ‘sharing authority’, and leads industry members to question
whether or not their choices are truly considered. It is true, as Pomeroy and Guieb
(2004) note, that co-management systems around the world differ in the degree of
responsibility and/or authority vested in the state versus the community, but the key is
“negotiated power where the interaction of the state and non-state actors would be an
important factor in defining a common and acceptable balance in sharing power and
allocating responsibilities.” There has been a perception among industry members that
they have little power in comparison to NMFS. This perception is heightened by
NMEFS’ control over the science that is utilised as the basis for management, even
when it is obviously or apparently flawed.’

2. The proliferation of committee, subcommittee and whole Council meetings requires a
tremendous investment of time, making it difficult to sustain a small business while
participating in management. Furthermore, industry advisory panels are consulted
only at the whim of the committees’ chairs, so even for those willing and able to
devote time to the process, the opportunity is not always offered in a setting where
options are often designed and/or selected.

3. The room set-up and the style of interaction during the public meetings can be

7 In September 2002, the Northeast Science Center revealed that assessments had been carried out with
misaligned warps on their vessel resulting in a scandal referred to as “Trawlgate.” NMFS has also been
criticized for selecting uncritical reviewers for peer reviews of their research/assessments.
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intimidating for stakeholders. Moreover, as Smith (1990:1) points out, there are very
basic differences in the world views or cognitive models of the two major parties to
management negotiation, that is, “the public sector personnel (for example,
administrators, scientists, technicians) and...the user groups — particularly members of
the commercial fishing industry...”, making each side’s view virtually
incomprehensible to the other.

When interviewed about the fisheries management process during research for New
England’s Fishing Communities (Hall-Arber et al 2001), fishermen and fishing community
members often commented that they did not feel a part of the process, nor did they feel well
represented. This was particularly true after the resolution of the lawsuits resulted in much
stricter regulations, despite assessments that indicated that the twelve major groundfish
stocks in the multispecies complex had tripled in biomass since 1994 (NEFMC 2003b),
suggesting that existing restrictions were effective. They did not feel that the Council system
provided a true opportunity for co-management, but instead was, in practice, a hierarchical,
top-down approach to management.

Some fishermen and community members do note that changes in Council staff and policy
since 1999 have contributed to increased opportunity for input. Staff members, for example,
held community meetings explicitly seeking comment on social and economic impacts of
regulatory change, and sent letters and met with industry groups encouraging participation
in and/or proposals for Amendment 13.

8.6 Amendment 13

In its ruling on Conservation Law Foundation et al v. Evans et al, the U.S. District Court
ordered NMFS to submit an FMP to “comply with the law.” Essential criteria for
Amendment 13 included a halt to overfishing, commencement of stock rebuilding within a
specified period and a decrease in bycatch.

Representatives of fishing industry organisations and some individual fishermen followed
the lengthy process of amendment development. One early conflict between NMFS and the
Council, on the one hand, and the fishing industry, on the other, developed after a change in
biomass targets was announced. The Northeast Fisheries Science Center revised the
groundfish biomass targets in 2002 after re-evaluating the stocks using different models.
The groundfish industry cried foul, accusing the Science Center of “moving the goalposts”.
Because these targets had not been peer reviewed before the Reference Point Working
Group’s recommendation that they be instituted, some industry members believed that they
would be overturned, and the Council would reinstate the previous biomass targets. The new
targets stood, however, despite some question about whether or not an early 2003
independent peer review actually supported them, and they were regarded by NMFS as an
essential element in Amendment 13.

Eventually, the Council went to public hearing with a host of options, in four alternative
packages. The draft management plan document and environmental impact statement was
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approximately 1500 pages long. It seemed to some observers, however, that the way the
alternatives were packaged would result in a consolidation of the industry and a loss of
diversity no matter what choices were made.

8.6.1 THE FOUR ALTERNATIVES PROPOSED BY THE COUNCIL

The proposed series of alternatives was very complicated, with potential actions or
restrictions much qualified by ‘if so” scenarios. The proposals all build on the management
measures that resulted from the settlement of the Conservation Law Foundation et al v.
Evans et al law suit. At the risk of oversimplifying, the following is a summary of the
choices presented in the public hearing document:

Alternative 1: Up to 65 per cent Reduction in Used Days-at-sea
Option 1: 55 per cent reduction in used days-at-sea in conjunction with constant
fishing mortality or adaptive rebuilding strategy.

Option 2: Phase-in of 65 per cent reduction in used days-at-sea

In order to achieve the reduction, in regulated mesh areas days-at-sea were to be
counted at a differential rate of 1.5:1 from December to April. Year-round and
seasonal closed areas were to be increased in size and number; possession limits, trip
limits, and certain gear restrictions were proposed (raised footrope trawl and changes
in the numbers of gillnets allowed); and increases in the minimum fish sizes were
designated.

Alternative 2: Reduction in Allocated Days-at-sea/Gear Modifications

Option 1: Allocated days-at-sea are baseline determined from the maximum days-at-
sea used over the period 1996-2000, reduced by 20 per cent. Vessels have to sign
into the Gulf of Maine at the beginning of the fishing year and have their days-at-sea
allocation reduced 30 per cent from their baseline and can not use more than 25 per
cent of their allocated days between May and July.

Option 2: Allocated days-at-sea baseline same as Option 1, but vessels can only use
70 per cent of their baselines in the Gulf of Maine regulated mesh area. Vessels have
to declare their intention to fish in the Gulf of Maine for a minimum of thirty days
(all their days-at-sea used in the thirty days would be counted against their Gulf of
Maine limit) and as in Option 1, could not use more than 25 per cent of their
allocated days between May and July.

Year around closed areas are the same as Alternative 1; secasonal closed areas are the
same as Alternative 1, except for the additional areas of 148-155 in October and
November. Minimum fish sizes are also the same as for Alternative 1. Possession
limits and gear restrictions are significantly different. Possession limits for Georges
Bank cod, for example, are set at a maximum of 500 pounds/day or 4,000 pounds per
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trip, whereas Alternative 1 permits either 1,000 or 2,000 pounds/day and 10,000 or
20,000 pounds per trip, with a few more restrictive stipulations for certain periods. A
quota or total allowable catch (TAC) will be implemented as a “backstop.” Vessel
Monitoring (VMS) is required for all vessels.

Alternative 3: Area Management

Six areas were defined: inshore Gulf of Maine, offshore Gulf of Maine, western
Georges Bank, eastern Georges Bank and southern New England/Mid-Atlantic.
Species-specific TACs would be defined for each area; consequences for exceeding
TAC defined; and options for moving between areas suggested. Reporting
requirements, area management meetings, adjustment to measures, advisory panel
changes, and potential for delegation of authority from the Council were all
discussed in the public hearing document.

Alternative 4: “Hard”” TAC

TACs will be applied to all the stocks in the Multispecies complex and commercial
activity monitored. On stocks with a significant recreational catch, TAC would be
specified for the recreational sector as well.

In addition to effort controls, the Public Hearing document included information about
fishery program administrative measures and choices of alternatives to control capacity
(permit absorption, permit transfer, days-at-sea transfer, freeze on unused days-at-sea, days-
at-sea reserve, and mandatory latent effort categorisation with voluntary flexibility options);
alternatives to minimise the adverse effects of fishing on EFH; and a few other management
issues. The Public Hearing document describing the proposed alternatives was eighty pages
long; eight additional pages summarised potential impacts and five pages were devoted to a
glossary and list of acronyms (NEFMC 2003b).

8.6.2 REACTION BY FISHERIES STAKEHOLDERS

Most industry members were appalled by what they considered extreme measures required
to meet the Court’s interpretation of the Magnuson-Stevens Act. Some reacted with anger
and urged all to ‘just say no’. Protests, including circling vessels and a parade of seafood
processor trucks, were held in Gloucester and New Bedford. Almost intuitively, some
members of the industry focused on the diminishment of diversity as particularly worrying
since, they feared, the downsizing of the fleet and its resulting homogeneity would
negatively impact their communities and the industry infrastructure. Interestingly, a parallel
argument has been voiced in discussing the drawbacks of centralised management with
linear models and a corresponding goal of reducing natural variation “to control nature,”
since by reducing the “range of natural variation in a system...the system loses resilience”
(Holling and Mefte 1996:330). Similarly, when industry members are asked about their
vision for the future of the industry, the author discovered that the majority would like to see
a continuation of the same diversity currently extant in the northeast fishing industry (Hall-
Arber et al 2002).
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Nevertheless, the majority of the industry recognised the inevitability of the implementation
of Amendment 13, and attention was turned toward mitigating the socio-economic impacts.
One lobbyist for the fishing industry arranged for industry representatives from the whole
region to meet with Bill Hogarth, the director of NMFS, in New Bedford on September 18",
2003. Hogarth agreed to ask the Council to hold a special public hearing to give the fishing
industry the opportunity to present what they considered the best options among those
reviewed in the public hearings. Thus, Hogarth played the role of institutional leader
willing to foster change — or at least to hear the arguments.

The rules that constrain the imposition of regulations in the United States specify required
analyses, lengthy comment periods, and public hearings, all of which had already been
conducted based on the four alternatives agreed upon by the Council. Consequently, the
industry was not free to develop completely new ideas. The opportunity being offered was
to work within the strict parameters of the already identified options and the set of
requirements outlined by the agreement that had resolved the Court case.

Industry members had been participants in the development of the various options and many
commented extensively both orally and in written form. Industry representatives had also
signed the negotiated settlement to the Court case. However, once the Council packaged the
alternatives and industry members began to analyse the likely outcomes, it became obvious
that the negative impacts would be so extreme that the fishing culture of the northeast would
be severely diminished. Participation to this point, therefore, had not led to the development
of a mutually agreeable set of regulations.

After the meeting with Hogarth, the fishing industry had just three weeks to develop a plan
on the options proposed for Amendment 13, that they could agree should be presented to the
Council. Various representatives of the industry attempted to organise all the stakeholders to
devise a repackaging of the options in a way that would allow the majority of participants to
survive until the stocks recovered. Despite efforts to create a unified approach, the diversity
in the northeast industry compelled the various organisations representing different sectors
to write their own proposed alternatives.

As will be discussed below, subsequent results raise a question about the nature of co-
management. If one argues that the Council system is not true co-management, in spite of
participation by the commercial fishing industry (in some cases as Council members, in
other cases as advisors or as commentators on issues), because of NMFS’s veto power, the
ad hoc use of advisors, and the other constraints on participation by a broad spectrum of the
industry, is it possible for co-management to occur when the industry is divided into
separate groups whose interests conflict or are not accommodated in the proposed
management regulations? This is the heart of the argument that co-management works best
in a homogeneous setting.

The next section will briefly introduce the industry’s organisations and their proposed
alternatives to Amendment 13 as packaged by the Council.
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8.6.3 ORGANISED STAKEHOLDERS AND PROPOSED ALTERNATIVES

At least eight fisheries organisations seized the opportunity to submit written proposals to
the Council by October 15" 2003. A handful of the submissions were selected for review
and comment by the Plan Development Team (PDT) via a conference call on October 17™.
Only two of the proposals were thought to have followed “the spirit of ‘mixing and
matching’ elements” found in the draft amendment, and therefore could be seriously
considered for adoption (Neis 2004). These and one other proposal were discussed at the
special Council meeting held on October 21%. The three proposals that were discussed were
submitted by the Northwest Atlantic Marine Alliance, with the Stonington Fisheries
Alliance’s proposal considered as a subset; the Associated Fisheries of Maine (Groundfish
Group — ASF) together with the Trawler Survival Fund (TSF); and the Northeast Seafood
Coalition. A proposal submitted by the Cape Cod Hook Fishermen’s Association requested
a sector allocation that was to be considered regardless of whichever of the packaged
alternatives was chosen. I will consider these three proposals in turn, summarising the two
that were not ultimately selected and offering a more detailed review of the third.

8.6.3.1 The Northwest Atlantic Marine Alliance (NAMA)’s Proposal

Since 1995, NAMA has been working to “generate a new voice and institutional presence
that is centered on ecological and economic stability, personal responsibility and
accountability, resource protection and distributed power and authority.” Although not
strictly a membership organisation, NAMA’s supporters and participants include
commercial and recreational fishermen, conservation advocates, educators, members of the
New England Fishery Management Council, and six community alliances — Stonington
Fisheries Alliance, Community Alliances of Interdependent AgriCulture, Saco Bay
Alliance, Independent Fishermen Involved in Sustainable Harvesting, New Hampshire
Marine Coalition, and Provincetown Fishermen's Association. NAMA has a fifteen-member
Board of Trustees comprising representatives from each of the community alliances and a
number of members-at-large. In addition, there are ‘Advisory Trustees’ who are former
Board of Trustees members, former staff, and some government employees who could not
accept an appointment to the Board. Strategic planning and agenda- setting for the
organisation takes place at an annual meeting (Deese 2004).

NAMA'’s stated purpose is “To restore and enhance an enduring Northwest Atlantic marine
system, which supports a healthy diversity and abundance of marine life and human uses,
through a community-based, self-organising and self-governing institution.” NAMA and its
alliances are thus committed to ecosystem management, and one of their first steps in this
direction is the development of the Gulf of Maine Inshore Fisheries Conservation and
Stewardship Plan, an area management system. For this, NAMA staff convened meetings
throughout New England, seeking industry and community input on positive alternatives to
the options being developed for Amendment 13 within the Council process. NAMA also
participates in a number of projects including a wild scallop stock enhancement project and
FleetLink, a program using fishing vessels as platforms for the collection of environmental
data.
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One of their community alliances, Stonington Fisheries Alliance worked with NAMA on an
alternative Amendment 13 proposal. Stonington Fisheries Alliance, Stonington, Maine, has
a diverse membership that includes among its members the former commissioner of Maine’s
Department of Marine Resources, a minister, a former gillnet fisherman and a scientist.
Though both NAMA and Stonington Fisheries Alliance submitted a proposal, the PDT
chose to consider the two proposals as though they were a single proposal.

NAMA’s proposal selected the options of reduced days-at-sea (modified Alternative 1) with
Phased Area Management. The phase-in of area management, without area-specific hard
TAC s, proposed retaining the status quo for offshore Gulf of Maine, based on the Interim
Agreement, while the inshore Gulf of Maine would be governed by the Gulf of Maine
Inshore Conservation and Stewardship Plan. One of the critical features of this plan was that
fishermen would have to “opt into the area exclusively” for one fishing year. This was an
attempt to “limit vessel mobility in accordance with fish ecology in order to prevent ‘pulse
fishing’ and encourage a stronger sense of stewardship” (NAMA 2003). Like the Northeast
Seafood Coalition’s, NAMA’s proposal was the culmination of perspectives from a diverse
group of individuals including fishermen, conservationists and academics from Gloucester
to Downeast Maine. Also like the Coalition’s proposal, adaptive management to better
reflect current conditions was emphasised. Perhaps the greatest drawback to the proposal,
given the need for immediate approval and implementation, was the lack of detail on the
required development of an area management governance structure, presumably
community-based.

Though considered a subset of NAMA’s proposal, Stonington Fisheries Alliance’s proposal,
also area-based, may have been perceived as having less legitimacy, since no groundfish
days-at-sea have been allocated to fishermen in the Downeast region of Maine for several
years. Although traditionally active in the groundfish fishery, most fishermen moved to the
lobster fishery as groundfish stocks fell and lobster stocks (and value) rose. An argument
has been made that for now, while groundfish stocks are rebuilding, those dependent on
groundfish should have access to more days-at-sea than those who rely on other species for
their ‘year’s pay’. (An opposing argument states that those who moved off groundfish
contributed to the rebuilding and therefore should be rewarded.)
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8.6.3.2 The Associated Fisheries of Maine (AFM) and Trawler Survival Fund (TSF)’s Joint
Proposal

AFM has worked within the Council process for many years. The Groundfish Group
represents seven vessels, primarily offshore draggers. Their groundfish representative
attends every groundfish committee meeting, habitat committee meeting and full Council
meetings, commenting and advising whenever appropriate, trying to work proactively. The
New Bedford based TSF currently represents about 100 draggers from Boston to Southern
New England. The proposal that AFM and TSF jointly submitted was designed as a phased
reduction plan. The two associations had jointly hired a scientist who worked closely with
the NMFS Science Center to develop and vet their plan, coming up with something that all
agreed was ‘scientifically valid’, even though industry members believed that the proposed
reduction was more than what is strictly necessary (Raymond 2004). The scientist-
consultant had used a different model to assess the biomass of the stocks and came up with
very different numbers from those used as the basis for the federal goals for rebuilding
stocks. Consequently, the industry groups rejected the revised biomass targets and based
their plan on the previous targets.

AFM and TSF argued for Alternative 1, option 2 - a ‘Phase-in of 65 per cent days-at-sea
reduction’. This was not truly a new alternative, having been incorporated at least a year
before the public hearings. It would have phased in the reductions over four years, but
because NMFS required that whatever alternative chosen must include rebuilding to the
revised targets, the PDT and Council did not consider that the submitted plan was
sufficiently in line with that requirement and assumed that NMFS would not approve it.
However, the AFM successfully lobbied for the inclusion of an alternative, allowing leasing
of days-at-sea. Despite fears that only the ‘wealthy’ owners of large vessels would be able to
lease days-at-sea, in fact, days have been leased by vessels of every size under 500 tonnes
(Plante 2004).

8.6.3.3 The Northeast Seafood Coalition’s Proposal

Cut backs in days-at-sea and extensive area closures have affected all vessels and gear types
in the groundfish industry in New England. In turn, the fewer days spent at sea has translated
into lower demand for many shore-side businesses. In Gloucester, Massachusetts, founded
over 350 years ago as a fishing community, concerned fishermen were worried that further
cuts would lead to the tipping point, driving so many out of the industry that Gloucester
would no longer be able to provide the basic services required to sustain a fleet.® In
addition, they believed that the small and medium-sized vessels were under-represented in
the existing management process. Leaders in the Gloucester fleet joined with neighbouring
communities’ leaders and began discussing ways to become more effectively involved in
management. They drew on community legal expertise and called for a community meeting.
Ultimately, it was decided that all of the groundfish industry needed to be unified in one
body comprising shore-side business owners, community leaders, and fishermen to have a
stronger voice in management, particularly in facing Amendment 13. Without such unity,
they feared that the majority of the fleet would be ruined, and groundfish ports across the
northeast would be forever changed. Thus, the Northeast Seafood Coalition was founded in
the winter of 2002.

¥ In The Tipping Point, Gladwell (2000) offers a fascinating look at the phenomenon of sudden societal
change explained by the concept of the tipping point.
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Initially, having been started by a group of Gloucester fishermen and other local business
owners, the Coalition was Gloucester-centred. However, the group felt very strongly that
they would be more efficacious if they were broader-based and consequently, it has made an
effort to diversify. In addition, they emphasise a team approach, incorporating the
experience and knowledge of fishermen, and expertise of a political consultant and lawyers.
A significant amount of effort is expended on communication and educational outreach
among industry members, managers and politicians. The Coalition now has about 120
vessels with approximately 300 fishermen members and 60 shore-side business members.
Several municipalities have also contributed to the Coalition. Membership fees for vessels
are based on landings (1 or 2 cents per pound or 2 per cent of the catch). Shore-side
businesses pay an annual fee of $1000. Maine, Massachusetts, New Hampshire and Rhode
Island have the most members; Connecticut and New York each have a few. Eighteen
months after its formation, the Coalition hired an executive director and administrative
assistant.

Decisions are made by a twenty nine-person board of fishermen and shore-side business
owners that represent interests from across the northeast and approved by a vote of the
membership. The focus of the Coalition is groundfish policy. However, the organisation is
also actively involved in the reauthorisation of the Magnuson Act, and regulations
surrounding bycatch, offshore energy development, EFH, and issues arising out of the
development of marine reserves as integral concerns. The Coalition considers itself a part of
the fishing community in the northeast; supports family-owned businesses, and is working
toward the common good, by promoting policy that is equitable and based on sound science
and legislation. It attempts to enable fishermen to become involved in the management
process without devoting an inordinate amount of time attending meetings. Moreover,
members of the Northeast Seafood Coalition agreed that their goal is to help achieve
sustainable harvests and communities. In other words, they wanted to see a balance struck
between conservation and community needs. The retention of fleet diversity was also
considered a high priority. They recognised that for their Amendment 13 proposal to be
viable, it had to achieve the rebuilding strategies demanded by the Court, yet they also
wanted to provide opportunities that would help ensure that the family-owned fishing
businesses in the Northeast could survive. The Council ultimately accepted the Northeast
Seafood Coalition’s proposal as the basis for Amendment 13. The specifics are delineated
below in section 6.6, Final Rule.

8.6.4 THE POLICY ENTREPRENEUR

One of the individual fishermen, who had been carefully following the development of
Amendment 13, became a key leader helping “direct change and transform governance”. In
steps that parallel those identified by Olsson et al’s (2004:6) local policy entrepreneur, this
fisherman “initiated trust-building dialogue, mobilised social networks with actors across
scales, and started processes for coordinating people, information flows and ongoing
activities, and for compiling and generating knowledge.”
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This important leader began ground-fishing out of Gloucester with his father in 1977. With
his Sicilian-American heritage, born and raised in Gloucester, and with fishermen on both
sides of his family, he has strong links with the predominant ethnic group among both the
groundfish fishermen and the shore-side industry in the community. Working with an
industry lawyer and a lobbyist, the fisherman began to re-work the package of alternatives
in an attempt to devise a strategy that would resolve the immediate conservation demands as
required by the court case, yet offer opportunities for active groundfish fishing vessels to
fish for alternative species and also preserve future access for those historically active in
ground-fishing.

At a meeting of the Northeast Seafood Coalition, held at the Gloucester Display Auction,
the fisherman and lobbyist introduced the new package of alternatives. As he put it, they
“used the same ingredients (or tools) [as the Council], just made a different recipe.”
Initially, fishermen were sceptical, but after much discussion agreed that the repackaging
might actually allow more of their family-owned businesses to survive.

8.6.5 SPECIAL NORTHEAST FISHERY MANAGEMENT COUNCIL MEETING

The Council and PDT made it clear that only one industry proposal could be selected at the
Special Council meeting since it would have to be analysed in order to be brought forward
to the full Council meeting in November. The Council had to vote on the final measures at
this time in order to comply with the Court’s ruling that the new regulations be in place by
May 1 2004.

The two proposals that were considered to be serious contenders were those of NAMA,
together with the Stonington Fisheries Alliance; and the Northeast Seafood Coalition. While
the AFM and TSF proposal was also discussed, the PDT and Council viewed it as an
assertion of position (for the status quo with some add-ons) rather than a full proposal. The
AFM/TSF argument that the Council should reject the revised biomass targets was the
primary reason the proposal was not considered as a true alternative package. With regard to
the Northeast Seafood Coalition’s proposal, the Council directed the staff and PDT to do an
analysis of the proposal in time for the next regularly scheduled Council meeting.
Submissions from other organisations were regarded as comments on specific proposed
measures, or recommendations for specific fisheries, rather than full industry proposals.
Some of the specific recommendations would have demanded reliance on qualitative
analysis, as there was not sufficient time for a full or quantitative analysis.

8.6.6 FINAL RULE, AMENDMENT 13

At the Council meeting on November 4-6™ 2003, Council members voted in favour of an
Amendment 13 that incorporated a mix of adaptive and phased reduction rebuilding
strategies (variations on Alternatives 1 and 2) and added opportunities to target healthy fish
stocks. “The proposed action was developed in response to comments received from the
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public on the Amendment 13, developed through the efforts of the Northeast Seafood
Coalition” (NEFMC 2003a). So the Council meeting largely endorsed the Northeast
Seafood Coalition’s proposal.

Days-at-Sea are broken into three categories and the allocation is reduced accordingly to 60
per cent, 40 per cent (subdivided into 2 parts), and Fishing Year (FY) 2001 allocation less
the effective effort. For example, the holder of a fleet days-at-sea permit (88 days-at-sea
allocated in FY2001) with 88 days effective effort, would be allocated 52.7 Category A days
(60 per cent of 88); 17.6 days (20 per cent of 88) Category B (regular) days and 17.6 days
(20 per cent of 88) Category B (reserve) days and 0 Category C days (88-88). However, a
fleet days-at-sea permit holder with an effective effort of 50 days would have 30 Category A
days; 10 each in the two B day categories and 38 days in the C day category.

Category A days-at-sea can be used as usual, subject to the various management measures.
While Category B days-at-sea are divided into two categories, B regular days and B reserve
days, currently, only B reserve days have been approved. Category B days are used to target
stocks that do not need a reduction in fishing mortality, subject to various restrictions
including the requirement for VMS. For now, B reserve days can only be used in an
approved Special Access Program.” Though not yet approved, B regular days are intended
to be more flexible, allowing fishermen to fish without the strict controls of time, area and
gear but controlled by VMS and very strict bycatch restrictions (hard TAC). B regular days
will only be used if the permit holder has sufficient Category A days remaining to cover the
trip in case the vessel exceeds the limit for a stock of concern. (So the permit holder can
“flip’ to a Category A day/trip if necessary.)

As stocks recover (or if they diminish) the number of days in each category can be
reclassified. This provides an adaptive mechanism that allows effort to be redirected
depending on the condition of the stocks. Category C days will not be fished until stocks
recover, but this category provides a way for those fishermen who were active participants
in the groundfish fishery in the past to regain access to groundfish stocks before other
fishermen are allowed in.

Other management restrictions include year round closed areas, including some specifically
designated as EFH. Seasonal closed areas are specified. Possession limits vary with the
days-at-sea category, stock, and gear. A number of restrictions on gillnets continue, as does
a minimum hook size and circle hook requirement. Minimum fish size for cod is increased.
Though not addressed in the special Council meeting, proposals for two other changes were
ultimately voted for by the full Council. The Cape Cod Hook Fishermen’s Association was
given a sector allocation and the AFM and TSF’s proposal to allow leasing of days-at-sea
was agreed to.

° The healthy stocks that can be targeted with “B” days are pollock, redfish, Gulf of Maine haddock and
winter flounder, and Georges Bank haddock, yellowtail flounder and winter flounder.
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8.6.7 WHAT MADE THE NORTHEAST SEAFOOD COALITION’S PROPOSAL
SUCCEED?

In addition to the proposed measures and packages submitted for the special meeting, it
should be noted that Amendment 13 has been in the process of development for more than
four years. For several of those years, a proposal submitted by the Gulf of Maine Fisheries
Alliance that eventually became known as the City of Gloucester proposal was among the
‘packages’ of alternatives being considered. NAMA had also influenced the development of
several alternatives, as did Associated Fisheries of Maine. Over the years, however, it seems
these concepts just ‘dried up and blew away’. What made the Northeast Seafood Coalition’s
proposal succeed, when these other proposals failed?

One reason for the success of the Coalition’s proposal was a critical flaw in the proposal
submitted by its rival, NAMA. NAMA had been attempting to move the Council towards
area management of the inshore Gulf of Maine for several years. Criticisms of their specific
approach in their Amendment 13 proposal focused on NAMA’s apparent inability or
unwillingness to move beyond the designation of boundaries to design rules or management
measures for the areas. One observer commented that “they just wanted us to draw lines on
a map, but I can’t do that without knowing what the objective is, is it to protect spawning
aggregations, juveniles, what?” What some of the fishermen did not like about the proposed
area management is that it would confine them by forcing them to declare an area in which
they plan to fish for the year, precluding opportunities to follow the fish or new
opportunities. This is an example of strong disagreement within the industry about the costs
and benefits of different fishing styles.

Another reason for the Coalition proposal’s success was its silence on the subject of the
controversial science. As mentioned above, the new biomass targets developed by the
Northeast Science Center were criticised and rejected by most of the groundfish fleet.
However, environmental groups are poised to seize the opportunity for new lawsuits if
NMEFS does not regulate according to the new targets. Hogarth sent a letter to the Council
for their November meeting warning that Amendment 13, however designed through the
Council process, must meet the new targets or it would not be approved, and, instead,
NMFS would be forced to write a new version. In their proposal, the Northeast Seafood
Coalition did not discuss the targets, but focused on adapting the existing alternatives to
achieve more flexibility and more hope for the future.

In addition, the Coalition may have been perceived as representing a larger range of fishing
industry participants (according to both geography and gear sector) and communities (the
mayors of both Gloucester and New Bedford submitted comments in support) with a
proposal that could be implemented much more quickly within the existing system of
management than some of the other proposals. Moreover, the policy entrepreneur and the
others who led the Coalition’s effort, devoted a great deal of time to communication and
educational outreach, explaining what is a rather complicated system to the stakeholders
until they could comprehend the adaptive aspects and the proposal’s underlying optimism.

Furthermore, several elements of the proposals by other fisheries organisations were either
incorporated into Amendment 13 (for example, leasing and the hook fishermen’s sector
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allocation) or left as an option to be pursued in the future through “framework
adjustment.”'® The area management proposed by NAMA, for example, was designated as a
“frameworkable item.”

8.6.8 RESULTS SO FAR

The NEFMC staff and PDT are very optimistic that Amendment 13’s provisions mean that
the biological (that is, mortality) objectives for groundfish will be met. With the possible
exception of Georges Bank cod, rebuilding will be achieved well within the required
timeframe.

However, there remain four concerns among managers and participants:

1. The push for approval of new Special Access Permits (SAPs) so that Category B days
can be used, may be too hasty. If the Council fails to hold to a strict standard of proof
with supporting data, it is possible that SAPs could be granted inappropriately.
Furthermore, “the burden of managing all the SAPs could quickly become
overwhelming” (Neis, 2004). On the other hand, if an insufficient number of SAPs are
granted, the use of Category B days may not provide enough benefit to save the fleet
from economic failure.

2. The recreational catch, particularly of Gulf of Maine cod, may be too high. Trip limits
and minimum size regulations are often ignored, but recreational interests tend to fight
the more effective and more easily enforced closed areas and seasons (NEFMC
2003a).

3. As stocks rebuild, bycatch issues and minimum size restraints may cause the fishery
to be shut down prematurely. The industry will have to be constantly adapting and
adjusting gear for increased selectivity.

4.  The management of groundfish, while an exception to the single species management
characteristic of U.S. fisheries management, does not solve the problem of reduced
flexibility due to the requirement of permits based on fishing history within relatively
narrow timeframes.

8.6.8.1 Leasing

While it is too early to comment on the impacts of leasing days-at-sea, so far NMFS has
approved 33 one-year leases of a total of 1,135.91 days-at-sea, involving 27 vessels leasing
days to 28 vessels (Plante 2004:7A). Most of the leased days so far have moved to vessels
home-ported in Maine and Massachusetts. 1152 vessels had groundfish permits in 2002. In
June 2004, 42,989 Category A days and 28,660 Category B days were allocated to 915
vessels. Another 339 vessels received Category C days only.

Some of the leasing agreements have been for days leased between boats owned by the
same company or setofowners.Contrary to expectations, the leases have so far been “equally
distributed among four tonnage classes” (below 500 tons) (Plante 2004:7A ). No

' Framework adjustment is a technique that the Council has adopted that allows some changes to be
made in a management plan without going to a full amendment process that takes years to complete.
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requests for permanent transfers have been received. Such a transfer has a 40 per cent
conservation tax while leasing has none, so this is not surprising. Also, both leasing and
transfer have tonnage upgrade restrictions. Proposed changes in the tax and the tonnage
restrictions will be discussed and may be incorporated into the next groundfish framework
adjustment. Opponents of leasing fear that it will increase the usage rate of days-at-sea with
a potential consequence of cut backs in days-at-sea allocations across the fishery in the
future. The leasing option is restricted to Category A days only and it sunsets in 2006.

8.6.8.2 Category B Days

The large vessels in the northeast traditionally use a larger proportion of their allocated
days-at-sea than do small and medium-sized vessels. Consequently, any reduction in
allocated days means that they have lost days they would most likely have used. Because the
larger vessels can move offshore to fish, Category B days, that are most commonly available
offshore, are ‘saving” some of the boats (APC 2004). Eight million pounds of yellowtail that
would not otherwise have been caught has been landed by vessels using their Category B
days. In addition, vessels are allowed steaming time to reach the grounds that is not counted
against their days-at-sea.

Unfortunately, there has been some misunderstanding about when or how Category B days
can be used. When, for example, what is known as Closed Area 2 opened in June for fishing
on yellowtail flounder, many of the boat operators thought incorrectly that they had to fish
in the first week of the opening or they would not be able to fish there at all during the open
season.'! Consequently, the markets were glutted, processors could not handle the quantity
of product, and prices dropped accordingly (AMPC 2004). (In fact, for the last several years,
before the implementation of Category B days, too many yellowtail of moderate quality, due
to their recent spawning, have been landed in June with negative impacts on prices).
However, some vessel owners point out that Category B days provide a limited opportunity.
Because a very small bycatch of the species of concern is allowed, some anticipate that the
cod bycatch TAC will soon force a closure of the haddock SAP.

8.7. Conclusion

This chapter uses the Amendment 13 to the Northeast Multispecies Fishery Management
Plan as a case study for exploring the potential for co-management in a large, diverse area
with a long fishing tradition and well-organised groups with strong leadership but differing
philosophies. We found that the common assumption that only place-based communities can
effectively co-manage resources, could lead to missed opportunities for non-traditional, but
organised groups of stakeholders to have a determining voice in resource management.
Australia’s Environment and Natural Resources Committee (ENRC 2001) emphasises the
importance of including a broad array of stakeholders, not just certain sectors, in the

"' In contrast to the beneficial contributions of the policy entrepreneur, another character that has arisen in fisheries
management in the northeast may be appropriately referred to as ‘the trickster’. In this case, a leader of a fisheries
organisation warned fishermen that they had to ‘use it or lose it” in reference to the ‘B’ days. Whether this was an
intentional act to benefit his own business, a result of a cynical view towards the managers, or simply an honest
misunderstanding, is not clear.
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[co-management] process, including ‘whole-of-community partnerships’, that can create a
vision and viewpoint to help the fisheries to respond to future challenges and opportunities.

The choice that the New England Fishery Management Council made in selecting the
Northeast Seafood Coalition’s package of management alternatives revealed a movement
towards an acceptance of the benefits of co-management. While the constraints on co-
management within the Council system that were detailed earlier remain, the acceptance of
the Coalition’s proposal, as well as elements of other industry proposals suggest that some
negotiation of power and authority has taken place.

Pomeroy and Guieb (2004) who have facilitated the implementation of co-management
systems in multiple, primarily artisanal fisheries in developing countries, argue that co-
management is a process, rather than a “single strategy to solve all problems of fisheries
management...maturing, adjusting and adapting to changing conditions over time”. The
Northeast Seafood Coalition’s proposal was an attempt to develop an adaptive strategy for
the management of groundfish within the framework of the legal demands articulated by the
Court and certain environmental groups. Furthermore, in the interest of equity, the
Coalition’s proposal worked to ensure that those who have traditionally participated in the
groundfish fishery will be the first to benefit from rebuilt stocks.

In the management of New England’s fishing industry, efforts to institutionalise co-
management face critical problems in determining how to assure that the diverse array of
stakeholders are fully represented and that the decisions made are equitable. The
Amendment 13 process reflects some of the benefits of co-management identified by
researchers such as an opening of communication and knowledge transfer between
managers and industry. The use of VMS (for “B” days) is likely to aid data gathering and
lead to improved habitat protection. The sharing of responsibility for harvesting and
allocation decisions has only begun, but the selection of one of the industry’s proposals does
suggest potential for enhancement of participative policy-making. The adaptive mechanisms
of the amendment lend themselves to the sustainability of both stocks and the industry.
Whether the most often cited benefit of co-management —compliance — is also effected is yet
to be determined, but the New England Fishery Management Council has taken the first step
towards adaptive co-management that reflects an awareness of these issues and an attempt
to resolve them.
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CHAPTER 9
PARTICIPATORY GOVERNANCE IN INSHORE FISHERIES
CO-MANAGEMENT IN ENGLAND AND WALES

PAUL KNAPMAN
ORCA - EU, 230 Freshwater Road, St John's, Newfoundland, Canada, A1B 1B2

Abstract

First established in 1888, the Sea Fisheries Committees (SFCs) of England and Wales
predate the concept of modern inshore fisheries management. However, their
organisational structure, function and working practices are closely aligned with
principles that are now commonly advocated and associated with good governance, not
least because of the extent of participation that they provide to the fishing industry in a
largely co-management system. In this chapter, I provide an outline of the institutional
framework within which SFCs operate; explain their structures and functions; evaluate
their governance credentials and, using my first hand experience of working at a senior
level within a SFC, offer a critique of the effectiveness of SFCs as an inshore fisheries
co-management model.

9.1 Introduction

For more than one hundred years the majority of inshore' fisheries within England and
Wales have been managed by Sea Fisheries Committees (SFCs). The first SFCs were
established soon after the confirmation of the Sea Fisheries Regulation Act in 1888. The
Act allowed for the establishment of sea fishery districts and the appointment of a
committee, responsible for regulating and developing the fisheries within their district.
County councils were established in the same year and it was, by and large, through
application by these local authorities to the government that SFCs were created and
financially maintained. Today, there are twelve SFCs districts that cover the majority of
the inshore fisheries of England and Wales (see Figure 9.1.) Their empowering
legislation was consolidated in 1966 and further legislation has provided for additional
fisheries and environmental responsibility within their districts.

While all SFCs are established and empowered by the same legislation there are distinct
differences between them making it difficult to provide a standard model that accurately
describes all of the SFCs (Symes 2002). For instance, there are differences in the
geographical scale of the fisheries districts; in the varying complexity of the local
authority structure within the districts, which in turn affects the size of the Committee;
in the size and structure of the workforce; and in the number and content of the
regulatory instruments used by SFCs.

In sections two to five of this chapter, I explain the structure and functions of SFCs,
their links with two national fisheries management bodies, and their relationship with
the fishing industry. Insections 6 and 7, drawing upon my personal experience of working

! Inshore fisheries in the UK are generally considered to be those fisheries within the six-mile fishery limits.
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as a Chief Fishery Officer for a major SFC, I provide a critical appraisal of the work of
SFCs by examining, first, the extent to which they embody principles of good
governance, and, second, their effectiveness in managing inshore fisheries. In the
conclusion, I argue that if SFCs are to continue to play a valuable role, they must
improve the calibre of local authority members and the impartiality of industry
members, and they must be provided with adequate funding and regulatory flexibility.

9.2 Structure of Sea Fisheries Committees (SFCs)
9.2.1 SFC DISTRICTS
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Fig. 9.1. Sea Fisheries Districts (adapted from Symes, 2002)

The SFCs districts vary in size from the smallest (Northumberland) with a coastline of
111 kilometres and sea area of approximately 1,372 square kilometres, to the largest
(North Western and North Wales) with a coastline of approximately 1,713 kilometres
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and sea area of 6,860 square kilometres. The districts generally coincide with county
council boundaries, although changes caused by local government restructuring mean
there are instances where this is no longer the case. Districts extend seaward six miles
from baselines (the line from which seaward limits are drawn, such as the mean low
water or lines drawn between headlands across the mouth of a bay), and inland to the
high water mark or, in the case of an estuary, usually to the lowest bridging point or the
tidal limit.

9.2.2 THE COMMITTEE

SFCs are local government committees and, as such, are solely funded by local
authorities. All of the Committees are composed of a 50/50 split between
representatives from those local authorities that contribute funds for the SFCs and
representatives appointed by the Fisheries Minister who are considered to be
“acquainted with the needs and opinions of the fishing interests of that district or as
being persons having knowledge of, or expertise in, marine environmental matters”
(MAFF 2001). Ministers’ appointees must include a representative from the
Environment Agency (EA) and at least one marine environment expert. All of the
Ministers’ appointees are appointed for four years and can be re-appointed. A small
number of Committees have also appointed a representative from the recreational
fishing sector: such appointments reflect more a legacy, than a statutory requirement,
resulting from encouragement by a former Fisheries Minister who was an enthusiastic
sea angler (Symes 2002). While the latter appointment may be considered an anomaly,
it makes very good sense to include a stakeholder group that has a significant economic
interest in inshore fisheries: members of over a million households participate in sea
angling each year and spend over £500 million (DEFRA 2004), a significant part of
which finds its way into the local economies of coastal communities.

In the case of fishing industry representations, nominations are invited through public
notice: for example, via the fishing industry press, and by direct invitation to fishing
organisations regularly consulted on fisheries-related issues by the Department for
Environment, Food and Rural Affairs (DEFRA). While named as ‘Ministers’
appointees’, in reality, it is the DEFRA District Inspector of Fisheries, who will be
acquainted with the fisheries nominees within the relevant SFC districts, who, in
consultation with DEFRA administrators, confirms the appointments. The EA nominate
their own representative and, in the case of the marine environmental specialist, DEFRA
consult with the statutory nature conservation advisors — English Nature (EN) and/or the
Countryside Council for Wales (CCW) — before making invitations and appointments.

The Committee, when considering an environmental issue, may also co-opt anybody it
considers to be suitably qualified to provide advice. Some Committees have taken to
inviting representatives from EN and CCW to attend meetings and contribute advice as
and when appropriate. It is also regular practice for DEFRA District Inspectors of
Fisheries to be invited to attend.

Local authority representatives are democratically elected Councillors. When elected to
serve on a local authority, Councillors are expected or required to sit on a number of
local committees. In some instances, they will be chosen by senior officials to sit on
particular committees; this might be as a result of an individual’s expertise or
experience in the subject or issue for which the committee is responsible, or, where a
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committee is dealing with a highly politicised issue, members may be appointed for
political reasons. In other instances, Councillors will volunteer for committees. In the
majority of cases, Councillors volunteer to sit on SFCs, and, if re-elected, often continue
to do so for many years. Although SFCs are apolitical, they can occasionally become
politicised, particularly when Councillors who have been elected on a fisheries-related
manifesto are appointed to the Committee.

The size of the Committee is dictated by the number of Councillors. Two SFCs have as
many as 18 Councillors and so, with the required corresponding number of Minister
appointees, their Committees have a full complement of 36 members. In contrast, the
smallest Committee has only 8 members. The average size of a Committee, however, is
20. These differences are attributable to the length of a Committee’s coastline and/or the
complexity of the local government structures within it. Three Committees (Isles of
Scilly, Cornwall and Cumbria) are made up of a single contributing local authority with
the rest ranging between 2 and 11. The distribution of seats between the local authorities
approximates to their relative contributions to the funding of the SFC (Symes 2002).

The Committees have their own standing orders (Committee rules), which have evolved
over time, often being influenced by their constituent local authorities. The Committees
are, by law, obliged to meet quarterly, give two weeks notice of their meetings, one
week’s notice of the agenda and keep a detailed record of the minutes. Committee
meetings and papers are open to the public, unless registered as being of a private or
personal nature. Most Committees have chosen to have at least one sub-committee to
deal with more technical or financial aspects of the Committee’s work. These sub-
committees may meet on a regular basis, or, as needs require.

There is no overarching rule about how the Chairman of a Committee is appointed or
their length of tenure. The Eastern SFC rotate chairs between the 3 local authorities
every two years; South Wales and Cumbria alternate between local authorities and
DEFRA appointees; while the other Committees leave it to their members to decide on
an annual basis. The Committee’s Chairman occupies an influential position, requiring a
heavy time commitment and close working relationship with the Clerk and Chief
Fishery Officer (CFO).

As a minimum, meetings of the full Committee involve the reporting of sub-committee
meetings; a report and review of the work of the Committees Officers; and a report of
the fishing and other activities (such as offshore developments and nature conservation
issues) within the district. If necessary, consideration of existing and future management
is undertaken, as well as discussion and confirmation of appropriate action on any
relevant national or European issues.

9.2.3 THE OFFICERS OF THE COMMITTEE

Committee-appointed Officers are responsible for the fisheries management duties and
for informing and providing advice to the Committee. Symes (2002) describes three
different internal staffing models for SFCs (Figure 9.2). There are minor variations of
these models but they serve to show the difference in size and complexity. Six of the
Committees have chosen to combine the role of Clerk and CFO, while two have also
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chosen to break with convention and use more modern titles (Director, Chief Executive)
for the same post. The role of the Clerk (a dated term which conveys the history of
SFCs) is primarily to oversee the administration of the Committee and the presentation
of byelaws, and serve as a point of contact for the public. The CFO is responsible for
the day-to-day management of the staff and their activities.
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Fig. 9.2. The various internal staffing structures of SFCs (Symes 2002)

A Deputy CFO and Fisheries Officers undertake the primary SFC role of enforcing
local, national and European Union (EU) regulations. This can be in either a shore-based
or a sea-going capacity. All of the SFCs, except the Isles of Scilly, have a patrol vessel
and at least one Rigid Inflatable Boat (RIB) used for interception and boarding of
fishing vessels. This requires that the Fisheries Officers have a dual role using their
seamanship skills as skipper, mate, engineer or crew-member. To be suitably qualified
to undertake the duties of a Fisheries Officer, familiarity with the fishing industry, sea-
going experience/qualifications and, more commonly these days, a degree are
considered to be prerequisites. This often means Fisheries Officers are drawn from the
fishing industry, the armed forces and the merchant navy, and from those who have
gained further education qualifications. All SFCs provide training on enforcement and
some also provide additional training opportunities, in particular seamanship, to ensure
that officers meet the ever-increasing requirements associated with conditions imposed
by insurance companies.

Some SFCs with extensive molluscan and crustacean fisheries in their districts have
been able to invest in scientifically qualified research staff, thereby providing a
capability to undertake stock assessments, detailed monitoring and stock enhancement.
One Committee, the Eastern SFC, has been able to invest in a new vessel designed and
dedicated to fisheries and environmental research.
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Changes brought in during the 1990s requiring SFCs to manage fisheries with a regard
for the marine environment, have also resulted in the addition of an Environment
Officer for those Committees fortunate enough to be able to resource such a post. The
designation of areas to protect nature conservation interests; the development of
offshore industries which have to meet environmental standards; and a general move
toward a more integrated approach to the management of the coastal zone, have meant a
considerable increase in the time needed for SFCs to carry out this environmental aspect
of their work. Where SFCs are unable to finance an Environment Officer post, the Chief
and Deputy Officers often take on these duties.

A Finance Officer may be appointed to the Committee or, alternatively, some
Committees may have access to a local authority Finance Officer who works on behalf
of the Committee. The Administrative Officer is an essential member of staff; among
their many duties, they are often the initial point of contact with the fishing industry, the
public and Committee members.

9.3 Functions of SFCs
9.3.1 MANAGEMENT TOOLS - BYELAWS AND REGULATIONS

The original 1888 Act that established SFCs, and which was consolidated in 1966,
enables SFCs to make byelaws to help manage the fisheries within their district. This,
and subsequent Fisheries Acts, empowers SFCs to, among others things, specify
particular times or seasons for fishing; restrict the size of vessels; describe types of
fishing gear that are restricted or prohibited; set minimum landing size limits for fish
and shellfish; and restrict fishing activities for “marine environmental purposes”, which
includes the conservation of marine flora and fauna (Phillipson and Symes 2001).

The creation of a byelaw often stems from a request by the industry, through a
Committee member or from correspondence to the Chairman or CFO. The Chairman
will call upon the Committee and use the working knowledge of its Officers to confirm,
or otherwise, the necessity for action and whether a byelaw could be used to resolve the
problem. A byelaw is intended to benefit the fishery as a whole, not to discriminate
against any groups or individual, and cannot be less restrictive than those imposed at a
national or European level.

The byelaw-making process requires SFCs to draft and advertise the byelaw for two
consecutive weeks; to allow 28 days for any objections to be lodged; and to take
account of any objections before giving 14 days notice to DEFRA of their intention to
submit the byelaw for approval. In the case of a byelaw made on environmental
grounds, the SFC also has to have consulted with EN or CCW before giving notice to
DEFRA. Once the application has been received by DEFRA, they give one month’s
notice to the European Commission to ensure that they are satisfied that it does not
conflict with any Community Regulation, and, at the same time, DEFRA assesses the
byelaw to ensure it fits with the conditions set out in the SFCs’ empowering Acts. Only
after this does DEFRA finally confirm, by way of Ministerial approval, the byelaw.
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When set out sequentially, this appears to be a straight-forward and relatively quick
process, but, in reality, it can take a considerable amount of time. With increasing
litigation and legal challenge by the fishing industry, DEFRA are particularly keen to
ensure that any byelaw they confirm is not successfully challenged. This often requires
SFCs to invest considerable time in gathering and providing substantive information to
confirm the need for a byelaw, and it may require a number of attempts at drafting the
byelaw before DEFRA are willing to accept it. To complicate matters, there have
sometimes been inconsistencies in the legal opinion of DEFRA on similar byelaws from
different SFCs. These have been attributed to differences in legal opinion of new staff
within DEFRA’s legal department and changes in opinion following new case law.

As well as byelaws, SFCs can use Regulating Orders to manage molluscan and
crustacean fisheries. The main advantage of a Regulating Order is that it allows SFCs to
licence fishing activity for shellfish within a designated area and, in so doing, set licence
conditions, such as the use of a prescribed fishing method, daily quotas, and the time
and areas that can be fished. A licence fee can also be levied, the proceeds of which
must be re-invested in the fishery. Regulating Orders can also be combined with Several
Orders — Orders that ‘sever’ the public right to fish — allowing fishermen to lease an
area of seabed on which they can cultivate their own shellfish (such as mussels and
oysters), and on which no other fisherman can legally fish. This combination of Orders
is sometimes referred to as a Hybrid Order.

There are, however, two disadvantages in issuing these Orders, and this has meant that
not every SFC with a shellfishery has chosen to use them, preferring to use byelaws
instead. The first disadvantage is that the establishment of an Order requires consensus
from the fishing industry, which is always a challenging task. If this cannot be achieved
it may be resolved by a public enquiry, at the expense of the Committee. Given the
financial constraints within which many SFCs must operate, negotiation is the favoured
approach, which can lead to a significant dilution in the management potential of the
Order. The second disadvantage is that once consensus has been agreed and the Order is
in place, the number of licences can only be reduced by fishermen leaving the industry.
And so, matching the number of licences to the available resource is constrained. This
inflexibility is compounded by the fact that adapting management measures in the future
must be re-negotiated with the fishing industry.

9.3.2 ENFORCEMENT OF BYELAWS AND REGULATIONS

The preferred option for enforcement by SFCs is one of prevention of infringements:
prosecution is a last resort. This policy is reflected in the relatively low total number of
annual prosecutions that SFCs chose to take by contrast to the relatively high number of
Home Office written warnings (DEFRA 2004). These warnings are valid for two years;
if a case is compiled against the individual during this period, and a prosecution is
actioned, the Home Office warning can be used against the offender. However, it is
often the case that the punishment meted out by the court is not considered by the SFC
to act as a sufficient deterrent. The maximum fine for a breach of a byelaw is £5,000,
and fishing gear can be forfeited, but, so far, neither of these penalties has been applied
to their full extent. High profile policing at times of year and in areas where offences are
more likely to occur, is common practice and results in fewer breaches of local
regulations. Also, there is generally a good relationship between SFC Fisheries Officers
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and the fishing industry, and this helps to ensure awareness of local byelaws. Moreover,
owing to changes in legal opinion caused by case law and new European human rights
legislation, some byelaws and regulations associated with Regulating Orders may be
ultra vires, and so SFCs are not inclined to prosecute, preferring to issue a Home Office
warning.

9.4 Relationship between SFCs and other organisations
9.4.1 NATIONAL COORDINATION

The Association of Sea Fisheries Committees (ASFC) provides a national representative
and coordinating function, as well as a central source for disseminating information, for
all of the SFCs. The ASFC is constituted by the SFCs, all of which contribute funds
toward its operation. The ASFC is made up of a Chairman and Vice Chairman, elected
from the Chairmen of the twelve SFCs and a Chief Executive who is employed on a
part-time basis. Given that resources are insufficient to provide a full time post, the
Chief Executive is able to call upon CFOs for specialist support when dealing with
coordinated responses to national consultations and attending national meetings.

The ASFC meets at least four times a year and is generally attended by the Chairman,
Clerk and/or the CFO of each SFC. The meetings discuss and coordinate action on
national and European issues that affect the SFCs, and provide an opportunity to share
information and experiences between SFCs. The Fisheries Minister will address one of
the ASFC quarterly meetings and discuss an agenda of issues set by the ASFC. The
CFOs also meet independently at least three times a year to discuss in more detail issues
that cut across all of the SFCs. Their collective knowledge and experience is particularly
important in informing the ASFC on technical aspects associated with fisheries
management.

9.4.2 OTHER INSHORE MANAGEMENT ORGANISATIONS

While SFCs are the primary inshore fisheries managers in England and Wales, there are
two other important national organisations that have fisheries management
responsibilities within the six-mile fishery limit. These are the Sea Fisheries
Inspectorate (SFI) and the Environment Agency (EA). Some of their jurisdictions and
responsibilities overlap with those of SFCs, which can make for a complex system of
management and enforcement. Indeed, this complexity and apparent double or even
triple accounting of management and enforcement has been one of the main reasons for
a major review, commissioned by DEFRA in 2004, that aimed to look at the most
effective organisation of enforcement in relation to the long-term needs of the fishing
industry. Although it is not my intention to make comparisons between the three
organisations, it is important to explain the roles of the SFI and the EA in order to
understand their working relationship with the SFCs.

9.4.3 THE SEA FISHERIES INSPECTORATE (SFI)

The SFI is the fisheries enforcement arm of DEFRA. It is responsible for enforcing
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European and national fisheries regulations throughout the English and Welsh territorial
waters and beyond, to the limit of the Exclusive Economic Zone (EEZ) or the median
line. British Sea Fisheries Officers (BSFO) — their full title reflecting their national role
— are strategically based around the coast to ensure compliance with the regulations by
monitoring fish landings, national quotas, fishing vessels, fishing gear and by
administering fishing vessel licences. They also enforce legislation concerning fish
marketing and the protection of the marine environment with respect to dumping and
removal of substances at sea. Statistical data gathering, involving the collection and
collation of logbooks and landing declarations, as well as biological sampling, is also an
important role of the SFI. This information is used by scientists at the Centre for
Environment, Fisheries and Aquaculture Science (CEFAS) and by policy-makers
involved in stock assessments, quota management and national and European
conservation measures.

The SFI’s sea-going capability is contracted to the Royal Navy’s Fisheries Protection
Squadron, and chartered civilian aircraft are used for aerial surveillance of fishing
activity, along with satellite monitoring of vessels greater than 15 metres in length. The
SFI headquarters are in London, where an operations room coordinates offshore
enforcement activity and liaises with its staff around the coast. Senior SFI staff are in
close proximity to support the Fisheries Minister at short notice (for what can on
occasions be a ‘hot potato’ of a portfolio) and to react to the needs and maintenance of
the other civil service divisions responsible for developing and implementing national
and European fisheries policies and legislation.

There are no formal national agreements on working practices between the SFI and
SFCs. Instead their working relationships are dependent on the type of fisheries within
their districts, which may or may not bring SFI and SFC Officers into regular contact
with each other. Where they do, the demarcation of roles, responsibilities and working
practices are usually clearly established and are often designed to reduce any
inconvenience to the fishing industry. The sharing of surveillance and monitoring
information is also common. Most SFCs have at least one officer who is warranted as a
full BSFO or has partial BSFO powers to undertake pre-agreed enforcement work with,
or on behalf of, the SFI. Another important factor is the personal relationship between
the SFI’s District Inspector and the SFC’s Chief Fisheries Officer. If they get on well, it
makes for improved liaison. District Inspectors are usually invited to attend SFC
Committee meetings as a matter of courtesy.

9.4.4 THE ENVIRONMENT AGENCY (EA)

The EA was formally established in 1995, as a non-departmental public body, by the
Environment Act, sponsored largely by DEFRA and the Welsh Assembly Government
(WAG). The regionally-structured EA has a very broad remit which, among other
things, includes fisheries management. As well as inland fisheries, the EA are
responsible for the management of migratory species (mainly salmon, trout and eels)
within the six-mile fishery limit, where it has the power to limit the number of licences
for salmon and eel and to use byelaws to regulate fishing activity. The EA also has a
responsibility to manage some sea fisheries. As a result of historical events, there are a
number of estuaries where the EA act as a Sea Fisheries Committee, (the Dee, Severn,
Taw-Torridge, all of the estuaries in Cornwall and the tidal reaches of the Thames). The
EA is dependent on grant-in-aid from DEFRA to undertake its sea fisheries role, though
seen in a positive light.
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in some cases it uses other resources, such as income it gains from its national rod
licensing scheme.

Fisheries management advice is discussed and agreed through EA-appointed Regional
Fisheries, Ecology and Recreation Advisory Committees (RFERACs), though, as their
title suggests, fisheries is just one of a host of issues these committees consider. SFCs
may be represented on the RFERACS, but, in contrast to the constitution of SFCs, which
require an EA representative, this is not statutorily prescribed. The EA’s regional
fishery officers employ a combination of shore-based and sea-borne inspection and
enforcement using small, rapidly deployed inshore craft. As SFCs operate in many of
the same inshore areas as the EA, a number of their officers are usually cross-warranted
so they can enforce EA byelaws. As with the SFC/SFI working relationship, there are
no formal national guidelines on working practice. The EA and SFC approach to
collaboration has evolved and is influenced by the type of fisheries, the coincidence of
enforcement activity and the relationship between senior staff of both organisations.
Liaison between the EA and SFCs can generally be regarded as good.

9.5 Relationship between SFCs and the fishing industry

It is difficult to measure how SFCs are regarded by the fishing industry. As with any
organisation charged with an enforcement and management role, they can be viewed
with suspicion and treated with distain by those who are averse to authority or are
willing to push the limits of lawfulness. However, drawing upon my personal
experience of having worked for a SFC, my informed, if subjective, view is that the
relationship between that of the SFCs and the industry is, for the most part, constructive.
The appointment of industry representatives to the Committees provides an opportunity
for fishermen to have a say in the management of the local fishing industry. Such
participation can endorse the personal standing of individuals and the organisations;
allow for a closer relationship to be established between fishers and senior SFC officers;
and lead to an improved understanding of the way SFCs function and an appreciation of
the constraints they work under.

For their part, SFC officers can set out to establish close relations with the fishing
industry. For instance, regular shore- or sea-based inspections help to develop
familiarity and allow for the sharing of information and assistance in understanding
management measures and fishing activity. Polite and efficient inspections which result
in minimum inconvenience are more likely to be tolerated, while responding readily to
an opportunity to assist a fishing vessel in difficulty also goes a very long way in
improving relations, not least because the demonstration of good seafaring skills is
recognised and respected.

It is often the case that CFOs, while attending local or national meetings, find
themselves in a position where they, in effect, represent the fishing industry. While it is
not their role to do so it is, when inshore fishermen are not present at these meetings, the
CFO who is called upon, or feels obliged, to express the views of the fishing industry
and offer their technical knowledge. This is fed back to the Committee when the CFO
reports to a quarterly meeting and, in turn, it may filter back to the local industry and be
seen in a positive light.
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The attitude or mindset of some sectors of the inshore fishing industry is more amenable
to regulation and respectful of management than that of other sectors. For example,
those fishermen who restrict their activities to local areas may have a greater
appreciation of what the SFCs are trying to achieve. Crab and lobster fishermen, who
represent a significant proportion of the inshore fishing fleet, and so fall under the
jurisdiction of SFCs, appear to be more conservation-minded. This might be partly
because regulations for crustacean shellfish are easier to understand and abide by
(primarily based on minimum size), combined with the fact that their method of fishing
allows for the return of undersize fish which have a high likelihood of surviving and
contributing to their fishery in the future. By contrast, nomadic fishermen, who work on
a much larger fishing area, with mobile gear that are subject to complex regulations, are
less selective in their fishing methods, and have a greater tendency to fish irresponsibly,
risk breaching local regulations, and move on, in the belief that any adverse effect from
overfishing or damage to fish and other habitat that they might have done will have
recovered by the time they return.

9.6 Discussion
9.6.1 SFCs AND PRINCIPLES OF GOOD GOVERNANCE

Turning now to a critical appraisal of the work of SFCs, I focus on two questions: first,
to what extent do SFCs exemplify ‘good governance’?; and, second, how effective are
they at their job of inshore fisheries management? Beginning with the question of SFCs’
credentials as exemplifiers of good governance, we should note that ‘governance’ is not
a term readily used by those involved with the management of inshore fisheries in
England and Wales, and probably not elsewhere. It appears to have crept into the
vocabulary as a result of research conducted by academics and specialists from the
economic, social, environmental and legal sectors with an interest in the issues
associated with fisheries management. The use of ‘new’ terminology and the
involvement of ‘new’ people does not sit easily with many who are involved with the
fishing industry. Any industry steeped in tradition is likely to be suspicious of what it
might perceive as outsiders with new ideas getting involved with their business. SFCs
are no different. However, the reality is that the term ‘governance’ — meaning the sum
of the legal, social, economic and political arrangements with respect to fisheries
management — is what SFCs are primarily about, and the way that they function and
operate follows many of the principles associated with good governance (as articulated
by the FAO and DEFRA). The analysis below highlights eleven such principles; six
principles relate to SFC governing processes; five principles relate to SFC governing
policies. The six process principles are as follows:

o The SFCs are devolved and decentralised management bodies. While DEFRA
has a role to play in appointing half of the Committees’ membership and in
confirming their byelaws, SFCs remain able to operate in a largely autonomous
way

o SFCs provide stakeholder involvement. The fishing industry and environmental
interests are represented and a number of Committees also have a DEFRA
appointee representing sea angling interests
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The opportunity of these stakeholders to participate in SFC discussions and vote
on issues that affect the management of their fisheries, realises another principle
of good governance, that of subsidiarity

The appointment of democratically elected Councillors to SFCs gives the
Committees strong political accountability

The appointment of EA representatives and marine environmental specialists,
from academia or wildlife NGOs, to SFCs, and the invited participation of SFI
District Inspectors and statutory nature conservation agencies, help to improve
liaison and institutional integration. This is further enhanced by regular contact
with these and numerous other organisations with an interest or role in the inshore
region. The increased interest in integrated coastal zone management (ICZM) and
various statutory and voluntary marine nature conservation initiatives, combined
with the key role that SFCs play in managing fishing, has brought and, in some
cases, forced SFCs, to integrate more. While this has at times caused uneasiness
between organisations owing, in part, to a lack of understanding of their
respective roles, this generally reflects the growing pains that new working
relationships often experience

The open meetings and the administrative requirements associated with SFCs,
provide for transparency in the way they operate, though the selection and
appointment by DEFRA of its fishing industry appointees is not transparent.

The five policy principles are as follows:

The requirement for modern fisheries management to take account of the marine
environment, and of the potential effects of fishing on habitats and species other
than commercial fish, has recently become a facet of the work of SFCs. The
DEFRA appointment of a marine environmental specialist, and, in some
instances, the employment of an Environmental/Conservation Officer has
provided Committees with a broader knowledge base and capability. A number of
SFCs have introduced byelaws with a strong environmental component, and one
SFC has introduced a byelaw specifically for environmental purposes. This
represents the first tentative steps at what might be termed the ecosystem-based
approach.

SFCs have been more willing and able to act in accordance with the
precautionary approach, in the past — as have DEFRA or, more precisely, their
previous incarnation the Ministry of Agriculture, Fisheries and Food (MAFF) — in
their role in confirming SFC byelaws. For example, some of the older byelaws
that restrict access to the inshore fishing grounds were made on a precautionary
basis, inasmuch as they restricted larger fishing vessels from entering the fisheries
owing to their fishing potential. However, these measures were taken at a time
when the precautionary approach was not formally enshrined as a principle of
good governance. Today the formal application of the precautionary approach
presents more of a challenge to SFCs owing to the risk of imposing contentious
restrictions on the fishing industry without being able to demonstrate reasonable
or measurable benefits. Given the litigious nature of some fishermen, on the one
hand, and the call for application of a precautionary approach by influential
environmental organisations on the other, SFCs (and DEFRA) are placed in a
difficult position. Their reaction has generally been to favour the need for hard
science. This reduces the risk of challenge from the fishing industry and allays
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fears that once a byelaw is made on strong precautionary grounds the floodgates
will open with demands of more of the same from environmental groups. But, it
also negates the ability to take action before a serious problem rises.

. The management approach used by SFCs is based on restrictive access to inshore
fisheries, created through byelaws, and Regulating and Several Orders. In so
doing, preference for smaller vessels and the zoning of some inshore areas for
particular forms of fishing have been deliberately, or, in some instances,
inadvertently created. While this approach has been endorsed by the fishing
industry, it challenges some elements of equity that are espoused as
representative of good governance. For example, inter- and intra-generational
equity may be compromised by the ‘closed shop’ effect that Regulating Orders
entail by restricting new entrants to the fishery; while cross boundary equity is not
always secured, because some shared stocks may be administered in different
ways by adjoining districts (such as imposing different minimum landing sizes).
However, since the majority of the inshore fisheries are considered to be at or
close to the maximum acceptable levels of fishing, and there is a desire to manage
fisheries to match the local circumstance, it is difficult to see how any other
approach, given the constraints of the management tools they have at hand, can be
used by SFCs.

. The diversity of fisheries and conservation issues within the inshore area, and the
limited resources that SFCs command (some more than others), means that SFCs
have to target enforcement action and, in so doing, ensure that action is
proportional to the possible or likely infringements.

. The devolved management approach offered by SFCs allows for management that
matches the local fisheries and the conditions within which they operate. As a
result, the regulations between Fisheries Districts may be very different and,
therefore a consistency of approach may be difficult to achieve. Where SFCs use
different regulations to manage similar activities, cross-border cooperation,
‘learning by doing’ and the sharing of experience all contribute to improved
consistency. Transparency — ensuring that the enforcement system is widely
communicated, and that decisions are clearly explained — also helps to promote
consistency.

From the above list of process and policy principles associated with good governance,
which the SFC ‘model’ achieves in greater and lesser degrees, there can clearly be seen
a participative mode of governance. Breaking it down further, within the participative
mode, the SFC model has a strong co-management element and, to a lesser degree, an
environmental stewardship element which, with time, is certain to become more
prominent.

9.6.2 THE EFFECTIVENESS OF SFCs

The second question that I focus on, in my critical appraisal of SFCs, is how effective
are they at managing inshore fisheries? There is a broad range of answers to this
question depending on who we ask, where they are coming from, and their experience
of SFCs. The following analysis is based on six key criteria, which, from my own
experience of working within a SFC, I consider to be important in assessing the overall
effectiveness of a SFC.

First, the calibre of the Committee members is a vital component in the overall
effectiveness of SFCs as inshore fisheries managers. An ideal would be to have a
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Committee made up of (1) local authority representatives with a good background
knowledge and appreciation of the reality of modern inshore fisheries; and (2) industry
representatives who were truly representative of the fishing industry and did not try to
influence decisions to favour themselves. Alas, this is an unlikely combination: while
there are some Committee members who fit these descriptions, many others do not, and,
indeed, some members may unwittingly or deliberately hinder the effectiveness of the
Committee.

With respect to (1) the local authority representatives, members are often appointed
with limited or no background knowledge or understanding of technical matters
associated with fishing, and an apparent inability to grasp many of the issues, even after
a considerable length of time serving on the Committee. There may be others with an
unrealistic, romantic image of small-scale, low-intensity fishing, who are unaware of the
fishing and earning potential of modern fishing vessels and the ‘cut-throat’ nature of the
business. Others may have a preoccupation with cost efficiency and may be ignorant of
the reality of maintaining a sea-going capability. In the worse case, a member may fit all
three descriptions.

There can also be difficulties with (2) the DEFRA fishing industry representation. It is
often hard to find a working fisherman willing and able to contribute to SFCs. As a
result, DEFRA may receive a limited number of suitable nominations. This might be
due to the lack of financial incentive for active fishermen to forfeit a day’s fishing. The
reimbursement of travel expenses and loss of earnings at local government rates are
unlikely to adequately compensate a fishermen and/or his crew. It may also be
indicative of the fact that the majority of fishermen are not particularly comfortable
debating issues in a formal setting. This difficulty is compounded by the pressure of
trying to represent the views of an industry that is notoriously bad at achieving a
consensus; there’s a saying that, ‘if you get two fishermen together you’ll get three
points of view’. While a confident and articulate fisherman can be very influential, he is
likely to have many requests made on his time by people looking for an industry point
of view and, if he is a working fisherman, he will be constrained by how much he can
afford to do. A lack of suitable nominations may also reflect fishermen’s perception that
their input will have negligible benefits — a perception that the fishing press regularly
perpetuates with regard to local, national and European fisheries management policy.

The second key issue follows on from the first: that the industry nominees who are
chosen to sit on a SFC may not fairly represent the views of the industry. In the worse
case scenario they may prefer to influence opinion for their own benefit, and
deliberately attempt to undermine a management approach which will restrict their
fishing activities. While pecuniary interests should be declared at Committee meetings,
members who declare their interests are still allowed to debate issues, and, given that
some local authority members may fit the profiles highlighted above, they can be misled
by deliberate deceptions.

Third, there may be differences of opinion or uncertainty among Committee members
about whether their management of inshore fisheries ought to be for the benefit of the
local fishing industry. The Fisheries Act that establishes SFCs does not help, only
referring to their regulatory role as one of preventing damage to inshore fisheries from
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inappropriate fishing activity. If the majority of members take the view that
management is for the benefit of the local fishing industry, the general bias of
management decisions is likely to be in favour of the industry rather than the resource.
Given the reality of the varying calibre and motives of some Committee members, this
can mean that fishing industry representatives misinform the Committee, resulting in
the dilution or rejection of management proposals designed to protect the resource. For
example, suppose the officers of the Committee undertake a comprehensive shellfish
stock assessment and propose a total allowable catch (TAC), but the industry rejects the
assessment, saying that there is significantly more shellfish available. The Committee
then takes account of the industry’s ‘guesstimates’, and agrees a revised and increased
TAC. The local authority representatives feel that by negotiating and achieving a
consensus they have reached a good resolution, while the industry representatives are
satisfied because they are able to catch more fish. However, despite a large investment
of public money in a stock assessment, considerable effort on behalf of the officers and
advice given in good faith, the Committee has chosen to put the industry first rather
than the resource. This is a familiar story, but one that is more often associated with the
level of governance undertaken in Brussels than in inshore fisheries.

Fourth, the relationship between the CFO and Committee Chairman is a critical factor,
because, together, it is their responsibility to manage this complex mix of individuals by
use of strong interpersonal skills, patience, second-guessing and good preparation. With
a successful chairman supported by a pro-active CFO, the Committee can be focused
into achieving positive results. A good relationship between the CFO and his officers is
also vitally important — CFOs have to be strong in their convictions and skilful at
maintaining team spirit, because it can be easy for officers to become disenchanted or
demoralised as a result of some Committee decisions. However, given the wide-ranging
demands put on CFOs, it is difficult for them to constantly maintain such qualities.
Likewise, SFC Chairmen do not always match up to these exacting specifications.

Fifth, the principal legislation which provides the SFCs with their regulatory powers are
remnants from Victorian times, and they are no longer appropriate for the management
of a modern inshore fishing sector. Some fishermen have invested in consultants and
sought legal advice in order to learn how to exploit the loopholes in local regulations,
and, in some circumstances, this has led to a serious undermining of the effectiveness
and credibility of SFCs. The protracted byelaw-making process, and the SFCs’
restricted legal scope to be proactive in dealing with a highly inventive and adaptive
industry, creates a real potential for damage to fish stocks and the marine environment
as fishermen develop and use new methods of fishing. This can result in a ‘fire-fighting
approach’ in the way SFCs operate, requiring them to redirect resources from normal
enforcement duties to deal with problems that could have been avoided by proactive
measures. Working within this type of constraining legislative framework stifles the
ability to be strategic and can create a ‘navel-gazing’ culture rather than one of
innovation and flexibility.

Finally, with the greater demands placed on modern fisheries management to ensure the
sustainability of both fish stocks and the marine environment, SFCs need to be
adequately and consistently funded, so they can attract and employ the appropriate mix
of skills and utilise state-of-the-art technology and hardware. The Eastern SFC is the
only SFC that has been able to keep pace with the resourcing needs of a modern inshore
fisheries management body, with a staff complement and hardware that allows them to
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undertake the full range of fisheries management functions. The annual cost for this
SFC is approximately £1.2 million. If the value of the commercial inshore fisheries of
England and Wales is in excess of £130 million; the value of sea angling is £500 million
(DEFRA 2004); and our coastal waters contain some of our greatest diversity of marine
wildlife (English Nature 2004), it makes sense to have an adequately resourced
organisation which is capable of maintaining and enhancing the economic and
biological value of our inshore area.

9.7 Conclusion

In this analysis of Sea Fisheries Committees in England and Wales, I have explained
their structure and functions, and their relationship with other fisheries management
bodies, and I have evaluated their credentials of good governance and their
effectiveness in managing inshore fisheries. My conclusion is that for over 100 years,
SFCs have performed a valuable role in successfully managing inshore fisheries — the
state of inshore stocks in comparison to those generally associated with the offshore
provides testimony to this fact — but SFCs face many challenges which they are not
fully equipped to deal with. First, a way has to be found of preventing some industry
representatives from unduly influencing SFC decisions in their favour and for local
authority representatives to be more aware and appreciative of the local fishing industry.
Induction training for all new members so they fully understand and appreciate the role
of the Committee would help (not least by stiffening local authority representatives’
resistance to any inappropriate tendencies shown by their colleagues from the industry),
while reimbursement of loss-of-earnings to working fishermen could encourage a wider
representation from the industry. Second, increasing responsibility conferred on already
over-worked SFCs for the protection of the marine environment must be matched by
increased funding allowing them to invest in human and hardware resources that give
them the capacity to broaden their capability and, as a result, their general outlook, as
more than fish stock managers. Third, legislation is urgently required to give SFCs the
flexibility they need to respond more speedily to local events to prevent them from
turning into crises for the marine environment. Fourth, any proposal to merge SFCs into
a nation-wide Marine Agency should be resisted, because it would undermine their
essential characteristic — local autonomy.
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Abstract

European aquaculture governance contains elements of the three main modes of
governance: 1) hierarchical; 2) market; and 3) participative. This chapter focuses on the
participative mode, both because it is the dominant mode, and because it offers a better
prospect for the future of the aquaculture industry than either of the other two modes.
There are two distinct forms of stakeholder participation: a) self-regulation, where
participation is largely confined to the industry; and b) Integrated Coastal Zone
Management (ICZM), where participation is (ideally) shared by all stakeholders. In this
chapter, both forms of stakeholder participation are explained and evaluated, and the
conclusion is drawn that the future of European aquaculture governance lies in
strengthening the element of ICZM relative to the element of self-regulation.

10.1 Introduction

Aquaculture in Europe has been subjected to much less control by the European
Commission than has the capture fisheries sector. This is partly because marine
aquaculture generally takes place within Member States’ territorial waters, and is
therefore regulated mainly by the states themselves, and partly because aquaculture is a
new industry, on a relatively small scale, and so has not raised many serious issues of
competition between Member States in comparison with fisheries. As a result, the
predominant mode of aquaculture governance in Europe is not the hierarchical mode
(the top-down, centralised and coercive mode which predominates in the European
catch fisheries in the form of the Common Fisheries Policy (CFP)), but what appears at
first sight to be a modified version of the market mode, in which market forces of
supply and demand are permitted to hold sway, subject to domestic legislation on
planning, environmental protection, health and safety. However, scrutinising this
modified market mode more closely, we can see that, notwithstanding its free market
features, it contains a considerable amount of voluntary control by the aquaculture
industry, laying down detailed guidelines and codes of conduct that all producers are
virtually obliged to adopt. This form of governance, which has been termed ‘self-
regulation’, thus embodies a ‘thin’ or partial form of stakeholder participation, in that
the industry participates in decision-making, though other stakeholders are generally
excluded. Accordingly, I have categorised it in the participative mode, rather than in the
market mode, of fisheries governance.

However, there are increasing signs of a challenge to this self-regulating form of
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aquaculture governance in Europe, coming from two quarters. First, there are demands
from other coastal resource users to participate in decision-making. Second, there is
pressure from the European Union (EU) to shift from a single industry perspective to an
eco-system approach, whereby aquaculture is governed in the context of the wider
ecological environment in which it is located. The concept of Integrated Coastal Zone
Management (ICZM) has arisen to satisfy these two aspirations, incorporating both a
‘thick’ or comprehensive form of stakeholder participation, and an ecosystem approach.

In this chapter, I examine each of these two forms of European aquaculture governance
— self-regulation and ICZM — and show how the tide is gradually turning in favour of
the latter. I conclude by arguing, however, that the best arrangement is where the two
forms are combined, so that the industry retains its self-regulating capacity in spheres
such as quality assurance, but that the whole coastal community is empowered to make
decisions on such issues as the size and location of fish farms.

10.2 Development of aquaculture

Aquaculture is considered to be the fastest growing animal food production sector in the
world, having increased at an average compounded rate of 9.2 per cent per year since
1970, compared with 1.4 per cent for capture fisheries and 2.8 per cent for terrestrial
farmed meat production systems (FAO 2002). The marine aquaculture sector is
dominated by high-value finfish, crustaceans, molluscs and aquatic plants. Finfish
farming is the most important form of aquaculture in developed countries, having
started commercially in the late 1970s/early 1980s, and having established itself as a
successful alternative to fishing by the early 1990s. In western parts of the world, like
Europe, the main opportunities for growth in the marine aquaculture sector lie in
developing value-added products based on traditional farmed species, such as salmon
(Salmo salar L.) and mussels (Mytilus edulis), and diversification into production of
newer species such as cod (Gadus morhua) and haddock (Melanogrammus aeglefinus).
Within the next 10 years, this sub-sector of aquaculture has been predicted to provide
significant new employment. Organic fish farming is undertaken on a smaller scale, and
the potential markets for organically farmed finfish, where a premium on price is paid,
are more unpredictable, given that many consumers are more interested in
competitively-priced products than in how fish are farmed.

Accordingly, despite some uncertainty, marine aquaculture is considered by many as a
promising opportunity for diversification in coastal areas, especially in those areas that
contain fisheries-dependent communities. Many human settlements are socially and
economically dependent on unstable catch fishery resources, and, in some cases,
aquaculture can offer an alternative sustainable livelihood, especially in rural areas
where activities for income generation are limited. There are many examples where
fishers have diversified into aquaculture successfully, meeting the need for employees
skilled in working in and from a boat. Similarly, mollusc and cage culture provide
additional revenue for fishers, who often perform them on a part-time basis. Indeed, in
many parts of the world, fishing and aquaculture activities share similar coastal areas
and services, and interaction between the two sectors is increasing. Moreover, offshore
cage technology continues to advance and is becoming cheaper and increasingly viable,
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and again this could open up opportunities for diversification, relying on skilled boat
users to operate the sites. Competition for space in coastal waters has meant that
aquaculturists are also looking towards onshore marine aquaculture production units,
such as those that rely on recirculation, which are becoming cheaper to operate and
could offer an alternative year-round supply of fish to local processors.

However, aquaculture is not without its problems. For example, in addition to
increasing competition for space, some farmed species, such as salmon, have faced a
number of setbacks, including falling prices and negative media coverage. Furthermore,
in developed nations, the aquaculture industry has undergone restructuring from many
middle-sized production units into fewer and more efficient bigger units. This has
occurred largely as a result of outside investment, and is a trend expected to increase,
particularly in developing countries. As many aquaculture farms have become more
technology-based, they have become less reliant on a large workforce, and some
communities that are now dependent on aquaculture as a source of income, particularly
in rural areas, have been forced to look for alternative employment opportunities. This
has caused disappointment in some quarters, because the initial establishment of
aquaculture production units was embraced largely on the understanding that this was
an activity that would create jobs. Also, despite the commonly held view that
aquaculture can easily become a suitable occupation for fishers seeking, or having, to
leave the fishing industry, in practice, the two working environments - the culture of
organisms (‘gathering’) and fishing (‘hunting’) - have important cultural differences,
which may make it difficult to match individual skills in fishing with the labour
requirements of aquaculture.

10.3 Participatory aquaculture governance

Although there are examples of both the hierarchical mode of aquaculture governance
(for example, Thailand), and the market mode of aquaculture governance (for example,
in Nigeria and Ukraine), the most common mode of aquaculture governance, at least in
developed countries, is the participatory mode. There are, however, two forms of the
participatory mode in aquaculture governance: a) self-regulation; and b) ICZM. In the
remainder of this chapter, most of my analysis will focus on these two forms of
participatory aquaculture governance.

Despite its rapid expansion and success, relatively little academic attention has been
devoted to the participatory mode of aquaculture governance, by contrast to the
considerable amount of interest in the participatory mode of governance of capture
fisheries. The reasons why less attention has been paid to addressing stakeholder
participation in aquaculture compared to other sectors, such as capture fisheries, include
the following. First, aquaculture is a relatively young industry, whereas capture fisheries
have a long cultural heritage associated with traditional coastal communities. Second,
fish farms are often located in isolated and/or peripheral areas, where transport to and
from can be time-consuming and costly. Third, people have less awareness of
aquaculture, because they are less likely to come into contact with aquatic production
units than with fishing vessels. Fourth, until recently, aquatic products available for sale
to consumers, like finfish and shellfish in retail outlets, have not differentiated between
farmed and wild origin. Fifth, negative media coverage of the aquaculture industry
labels this sector more an ‘abuser of the environment’ than a ‘victim of environmental
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change’, which is sometimes how the fishing industry is perceived. These factors
explain why so few social scientists have worked on aquaculture-related case studies of
stakeholder participation, compared to those who focus on stakeholder participation in
catch fisheries.

However, there are signs that this picture is changing, because more attention is slowly
being directed towards promoting participation in decision-making processes that deal
with aquaculture-related topics. This is partly because of the activities of organisations
such as the Federation of European Aquaculture Producers, which are improving
stakeholder involvement through initiatives that focus on self-regulatory measures.
Similarly, the European Aquaculture Society organises workshops that bring together
stakeholders, such as producers, scientists and policy makers, to debate current and
emerging issues. Likewise, the European Strategy for the Sustainable Development of
European Aquaculture (EC 2002b) highlights the potential role of ICZM (EC 2002a) as
a type of participatory forum that could help to advance sustainable development of the
aquaculture sector.

Let us now turn our attention to the two forms of the participatory mode in aquaculture
governance, beginning with self-regulation.

10.3.1 SELF-REGULATION AS A PARTICIPATORY MODE OF AQUACULTURE
GOVERNANCE

Although self-regulation is a thin form of participation, in that the main stakeholder to
participate in governance decisions is the aquaculture industry, nevertheless, it is still a
participative mode of governance. Self-regulation is distinguished from the hierarchical
mode in that the government allows an extensive amount of self-government to the
aquaculture industry; and it is distinguished from the free market mode in that the
industry imposes upon its members a strict code of conduct, to prevent a free-for-all.
The European Commission’s Strategy for the Sustainable Development of European
Aquaculture clearly endorsed the concept of self-regulation, when it proposed that “The
industry should make more use of self-regulation and voluntary agreements” (EC
2002b).

Self-regulation is being encouraged by the Commission in order to address some of the
problems experienced by fish farmers and legislative institutions, particularly in
resolving distortions of competition between Member States. Self-regulation and
associated codes are a less mandatory form of control than is control through licensing,
and in Europe, Codes of Conduct, including Codes of Practice and Voluntary Codes,
have been used extensively to regulate the aquaculture sector. Codes of Conduct, such
as the voluntary code developed for Europe’s aquaculture sector by the Federation of
European Aquaculture Producers (FEAP) (Hough 2000), offer considerable benefits to
farmers and to the industry as a whole. These benefits include increased consumer
confidence through imparting knowledge that products adhere to high levels of product
safety and are produced by environmentally-friendly farming methods. Linked to this is
an improved image of aquacultural products, which can enlarge market demand and
generate higher returns from sales. Incentives such as these help to promote wider
compliance among producers and adherence to good farming practices, which are linked
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to eligibility for membership of quality assurance schemes such as the ‘Label Rouge’,
used by French farmers, and, in Scotland, the ‘Tartan Quality Salmon’ label. The
success of self-regulation, of course, relies on the implementation of good practices by
producers, and then dissemination of the advantages to consumers.

It is probably true to say that the reason why self-regulation is the most widespread
mode of governance in European aquaculture, is because, theoretically, at least, it takes
into account not only the interests of the producers and consumers, but also the fish
that are farmed, and the environment in which it operates (Hough 2000). The FEAP
code is a voluntary and non-binding document, sometimes called soft law, drawn up in
response to self-regulated sector development (Hough, 2000) and includes all species,
types and scale of aquaculture. The code addresses the following topics among others:

Guiding principles of the Code (expected conduct and attitudes by those involved);
Husbandry;

Environmental issues;

Consumer issues;

Social and economic considerations.

FEAP also promotes pro-active initiatives within the sector. For example, it encourages
the development of Codes of Practice by Associations; Best Management Practices by
Producer Groups and Co-operatives; and approved labelling schemes, such as
“organic”. As Hough (2000) notes, FEAP is particularly concerned to ensure the
transparent management of aquaculture to the benefit of the consumer, the
environment, and society. Self-publicity is also actively promoted. With this in mind,
FEAP launched an initiative in 2001 — called ‘Aqua-media’ — designed to counter
negative reports of the aquaculture industry in the media. This campaign was funded
by the private sector, and its target audience included the general public, people in
education (schools, colleges and universities), government and related institutions, the
press, and consumer and special interest groups. FEAP released relevant information,
using the Internet, multimedia Compact Discs, newsletters and brochures (Hough
2001). Similarly, some fish farmers actively try to engage with the local community
by, for example, holding open days, participating in local fishery trusts and community
council meetings, and sponsoring sporting events. In those areas where local coastal
forums exist, representation of aquaculture interests is often found.

Outside Europe, we can find further examples of self-regulation in aquaculture
governance. For instance, in Thailand, the hierarchical approach to aquaculture
governance, which made use of command-and-control measures through legislation,
proved inadequate in achieving sustainable development of the industry. Self-regulation
as a form of stakeholder participation is now being pursued in preference to the earlier
use of state regulation (Vandergeest et al 1999). State regulation failed to support the
growth of aquaculture, because the laws and regulations quickly became outdated in
relation to the rapidly developing industry (Lebel et al 2002) — dominated by shrimp.
This legal inadequacy was compounded by a lack of support and involvement of
relevant administration bodies; insufficient resources to enforce the regulations; and few
incentives to promote compliance. This led to stakeholders working independently of
one another and in an uncoordinated manner (Huitric et al 2002).

Codes of Conduct and Codes of Practice attracted considerable attention in Thailand in
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the 1990s in response to this shift of policy towards self-regulation. These voluntary
and non-binding documents were viewed as tools that could help the Thai aquaculture
industry to overcome difficulties experienced in marketing and production — especially
in the marine shrimp sector, which is mainly export-driven. The Thai Code of Conduct
developed for marine shrimp has been given a five-year implementation phase (2001-
2006). By 2006, it is hoped that a majority of shrimp farms will be certified to the
required standard outlined in the Code of Conduct. However, critics have complained
that, in Thailand, such a voluntary code will not work because compliance with best
management practices can only be attained through environmental laws and
regulations. The Thai government is well aware of this criticism, and has attempted to
reinforce the voluntary codes by legal tools. Whether this hybrid system will work, is
difficult to tell: it is too early to evaluate the effectiveness of this form of self-
regulation, and careful monitoring and evaluation are necessary in order to provide
evidence for its retention beyond 2006.

However, even where self-regulation appears to work well within a loose governmental
regulatory framework, it has been criticised for two deficiencies: first, for excluding all
resource users other than the aquaculture industry (the democratic deficit); and second,
for excluding consideration of wider ecological issues than the aquacultural (the
ecosystem deficit). To address both these issues, the concept of ICZM has been
devised.

10.3.2 ICZM AS A FORM OF PARTICIPATIVE AQUACULTURE GOVERNANCE

The Commission has enthusiastically embraced the concept of ICZM as a means of
overcoming both the democratic deficit, and the ecosystem deficit, in self-regulatory
aquaculture. With regard to the democratic deficit, the European Commission’s Strategy
for the Sustainable Development of European Aquaculture stated that stakeholder
participation must be increased. Stakeholder participation was identified by the
Commission as a way to include broader consultations in the process of policy
formulation. This approach is viewed as necessary by the Commission in order to
include more extensive information on economic, social and physical considerations, as
opposed to concentrating on policies that are only production-orientated. Participation
by stakeholders such as consumers, farmers, producer associations, researchers and
special interest groups in the decision-making process, according to the Commission,
will also help tackle the aquaculture sector’s over-dependence on governments and the
private sector.

Until recently, initiatives aimed at improving stakeholder participation in the context of
aquaculture governance were largely focused on stakeholders who are directly or
indirectly involved in the industry. But, as aquaculture has expanded at such a rapid
rate, particularly in coastal areas where many complaints against aquaculture
development reflect competition for space (EC 2002b), it has been deemed important to
explore how aquaculture can also meet the needs of coastal governance. This is an
opportune time for aquaculture — given that the industry is still in its infancy, and
coastal policy is receiving a high level of attention by governments and the Commission
to develop ways that will allow it to integrate with existing and emerging users of the
same coastal resource. This is especially challenging, given the multifaceted and
dynamic nature of coastal areas and their associated communities and industries. The
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Commission’s Demonstration Programme on ICZM (EC 1999) has shown that the best
response to such complex situations is to adopt an integrated approach that both
involves all the stakeholders, and addresses concurrently the many different problems
an area faces.

With regard to the ecosystem deficit of aquaculture, participation is highlighted not only
as a democratic objective, but also as a means of improving the ecological performance
of the sector. The Commission recognised that insufficient involvement and
consultation with relevant stakeholders, including members of the public, could lead to
degradation and mismanagement of resources (EC 2000). Meaningful participation is,
therefore, seen as a means of achieving sustainable management strategies (Kaiser and
Stead 2002). The concept of ICZM, which received a lot of attention in Europe
throughout the 1990s, was seen as a way of dealing with the severe environmental
problems that exist in coastal areas, many of which impact directly on the aquaculture
sector. These include, for example, ecological issues, such as the benthic impact of cage
farming, sensitive ecology, and limited resources of fish stocks; social issues, such as a
population shift from rural to urban areas and from the hinterland to the coast; and
economic issues, such as declining traditional activities and limited employment
opportunities. Concern over these issues led the Commission to launch a Demonstration
Programme on ICZM in 1996, to examine the fate of coastal zones (EC 1999). The
Commission was mindful of the facts that coastal problems often have a cross-national
dimension, and may not be solvable by the Member States separately; that many EU
policies (including fisheries and regional policies) impacted on the development of the
coastal zones; and that there was a need for an exchange of experience and know-how
in a field where successes are still rare, and where there is substantial public and
political demand for the conservation of the coastal zones and their sustainable
development.

The two main objectives of the ICZM Demonstration Programme were, therefore: 1) to
address the democratic deficit, by stimulating a broad debate among stakeholders about
issues of ICZM and the respective responsibilities of various actors; and 2) to address
the ecosystem deficit, by providing technical information about sustainable management
of coastal zones. This programme — 35 projects across Europe undertaken between 1996
and 1999 — sought to provide examples of good practice in ICZM in a range of socio-
economic, cultural, administrative and physical conditions. The main conclusion from
the findings of this initiative was that the sectoral approach to management (that is, self-
regulation) does not meet the needs of managing complex issues in coastal areas. The
ICZM initiative recommends that integrated planning management is the only way to
solve problems in areas of intensive use and multiple pressures.

We can see these two dimensions of ICZM (addressing democratic and ecosystem
deficits) in the very definition of ICZM. ICZM is defined as a dynamic, multi-
disciplinary and iterative process that promotes sustainable management of coastal
zones. ICZM brings together all those involved in the development, management and
use of the coast within a framework that facilitates integration of their interests and
responsibilities. Over the long-term, ICZM seeks to balance cultural, economic,
environmental, recreational and social objectives in order to achieve common goals
(adopted from definitions by Coastal Zone Canada Association (cited in Cordah 2001)
and from EC 2000). The key notion is ‘integration’, which embraces four elements:
democratic integration (that is, including all stakeholders); administrative integration
(that is, involving all relevant authorities, to ensure joined-up policy-making); physical
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integration (that is, treating the coastal area, terrestrial and marine, as one inter-
connected whole); and disciplinary integration (that is, using a multi- and inter-
disciplinary methodology).

In my view, the first element — democratic integration — is the key factor. To explain:
poor and fragmentary information can lead to uncertainty which is often at the root of
the problem by preventing the main issues that need to be addressed in coastal
management from being clearly identified. Given the combined complexities of coastal
ecosystems and aquaculture, inter- and multi-disciplinary-sourced knowledge needs to
be used in a co-ordinated manner, if relevant information is to be adequately integrated
into the formulation of policy. One way to achieve this is by bringing together
stakeholders from all relevant backgrounds and encouraging their involvement in the
decision-making process.

According to chapter 2 of the Commission’s ICZM Recommendation (EC 2002a), there
are ecight fundamental principles of ICZM: 1) broad perspective; 2) long-term
perspective; 3) adaptive management; 4) local specificity; 5) ecosystem approach; 6)
stakeholder inclusivity; 7) administrative co-ordination; and 8) extensive policy-
making. The last three principles address the democratic deficit; the first five principles
address the ecosystem deficit.

Let us look at these two groups of principles in turn, beginning with the last three
principles. Clearly, the sixth principle — stakeholder inclusivity — directly addresses the
democratic deficit. It demands the involvement of all parties: including aquaculturists,
local authorities, organisations representing coastal interests, non-governmental
organisations (NGOs), scientists, and the business sector. Such involvement is deemed
essential to ensure that the perspectives held by all relevant stakeholders are factored
into decision-making; that the whole community shares responsibility for setting
priorities and committing itself to implementing policies of sustainable development;
and that scientists conduct their work in the midst of a social debate about the use of
coastal resources. As we shall see, much effort has been devoted to improving
stakeholder participation in coastal management through mechanisms such as local
coastal forums and workshops.

The seventh principle — administrative co-ordination — requires that all levels of
administration (local, regional, national and inter-governmental) co-operate in finding
common ground in approaching coastal issues. One way of ensuring this cooperation is
to establish pro-active partnerships, linking the various administrative units. Such
partnerships promote stakeholder engagement and thereby reduce the democratic
deficit. The eighth principle — extensive policy-making — refers to the need to reach
beyond the traditional approach to aquaculture governance (sectorally-oriented, dealing
with single issues) and embrace the interests of all coastal resource users. Stakeholder
input is also essential to the implementation of this principle.

Turning now to the five principles that address the ecosystem deficit, the fifth principle
— the ecosystem approach — is obviously directly linked. The International Council for
the Exploration of the Sea (ICES) has defined the ecosystem approach as the integrated
management of human activities based in knowledge of ecosystem dynamics to achieve
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sustainable use of ecosystem goods and services and the maintenance of ecosystem
integrity (RCEP 2004:170). DEFRA (2002) has described the ecosystem approach as a
new and more strategic way of thinking than in past and current practice, emphasising
the importance of maintaining a healthy ecosystem alongside appropriate use of the
marine environment, for the benefit of current and future generations. In an ecosystem
approach to aquaculture, full account is taken of the effects of fish farming on the
marine ecosystem, and environmentally friendly farming methods are employed in
order to protect, not only the ecological, but also the economic, social and cultural
heritage of coasts.

The first four principles follow on from the fifth principle, in that they are each elements
in the ecosystem approach. For example, the first principle — broad perspective —
exemplifies the ecosystem approach, in that it requires that aquaculture policy makers
consider the bigger picture of the whole coastal environment, taking account of
ecological, technological, economic, social and cultural factors. It alerts us to the need
to consider indirect and cumulative causes and effects of aquaculture, and the complex
consequences of its onshore, inshore and offshore activities. The second principle — long
term perspective — focuses on the needs of present and future generations of people in
coastal areas, and entails adopting the precautionary principle to deal with uncertainties
for the marine ecosystem, such as the impact of climate change, which could lead to a
rise in water temperature, with significant consequences for species, including farmed
species, in coastal waters.

The third principle — adaptive management — is also linked to the ecosystem approach,
in that it urges policy makers to be flexible in the way in which they respond to
coastal problems. Given the dynamic nature of coastal environments and systems,
regular monitoring along with feedback of relevant data needs to be incorporated into
management plans so that actions and/or supporting policies can be up-to-date and
reflective of the current state of knowledge. Finally, the fourth principle — local
specificity — reflects the fact that in diverse and sensitive coastal systems, one size
does not fit all, and aquaculture activities must be adjusted to suit particular locations.
It is important that a good understanding of the local characteristics of an area,
including its strengths, weaknesses, opportunities and threats (SWOT analysis), are
integrated into coastal management planning and strategic thinking. Local information
can sometimes be difficult to obtain, particularly when language and cultural barriers
need to be overcome, and time and resources should be made available to collect and
apply informal-based information, such as indigenous knowledge, to decision-making
processes.

Member States of the EU are being encouraged to implement the Commission’s
Recommendations for ICZM by 2006. It is important, therefore, that the
aquaculture industry is closely involved in the implementation process. At present,
Member States are drawing up national coastal strategies, and the UK recently
completed a national stock-taking exercise where an analysis of major actors, laws and
institutions that influence the management of the coastal zone is summarised (Atkins
2004). Participation in ICZM has been encouraged by the UK government, largely
through the setting up of voluntary partnerships in the form of local coastal (and
estuarine) forums. These have been established to persuade local stakeholders and the
local community to participate in sustainable management (or ‘wise use’) of particular
coastal areas. Scotland has been the most active in the UK in creating these local coastal
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forums, compared to its counterparts in England and Wales. Indeed, even in the 1970s,
there were developments in Scotland that can be classed as examples of ICZM in its
infancy. These include the Zetland County Council Act 1974; the Highland Region’s
Framework Plans for Fish Farming; and the Scottish Natural Heritage’s Firths work on
the Moray Firth, the Firth of Forth and the voluntary Marine Reserve at St. Abbs Head
(Burbridge 2001). In the 1990s, many more voluntary coastal management initiatives
were developed throughout Scotland, including the Forth Estuary Forum, the Tay
Estuary Forum, the Moray Firth Partnership, the Cromarty Firth Liaison Group, the Fair
Isle Marine Environment Tourism Initiative, the Minch Project, the Firth of Clyde
Forum, the Loch Ryan Advisory Management Forum, and the Solway Firth Partnership
(Burbridge, 2001). Further illustrations of partnerships and coastal management
initiatives are described in Atkins (2004) — some including stakeholder representation
from the aquaculture sector.

An example of a partnership that specifically addresses the needs of aquaculture by
building consensus between different resource users of the same coastal areas, is the
Tripartite Working Group (TWG). Members of the TWG represent fish farming and
local wild fisheries interests, and it was set up in 1999 by the Scottish Executive to help
establish Area Management Agreements (AMAs) in Scotland. The creation of an AMA
is a voluntary process, the main aim of which is to develop practical measures to
promote the maintenance and management of wild and farmed fish stocks, largely
salmon (Salmo salar L.) at the local level. There are currently nine AMAs in Scotland.
The TWG, and the AMAs that have resulted from this initiative, supports many of the
principles advocated by ICZM, and they have aided co-operative working to achieve
mutual objectives, through facilitating dialogue between the participants involved. This
is a good example of positive action taken to address the need for improved
communication and understanding between two groups of coastal stakeholders (wild
salmon fisheries and the farmed salmon industry), which have traditionally worked
against each other in an environment of mistrust. The advantage of AMAs is that they
can be flexible and tailored to specific local needs. It is important to retain this local
specificity (the fourth ICZM principle), which is considered an important contribution
to the success of AMAs, and is also credited as the ICZM principle which has been
implemented most effectively in comparison to the other ICZM principles in the UK
(Atkins 2004). There are further opportunities to extend the benefits offered by the
existing AMAs to other resource users, thereby implementing the sixth ICZM principle.

The TWG process and associated AMAs are considered to be a more effective tool than
the regulatory system alone, which is typical of the hierarchical mode of governance.
However, success from these initiatives, in terms of developing effective ICZM models,
does not occur overnight, and it is now well known that in order for such developments
to attain substantive integrated management and planning, between 5 and 10 years is
required (Humphrey and Burbridge 1999). This is because participation must be
gradual, whatever approach is used, to build trust, understanding and confidence,
(Kaiser and Stead 2002). Although there are many examples of positive experiences,
such as some of the outcomes from the Local Coastal Forums in Scotland (McGlashan
2002), in practice, initiatives based on stakeholder participation usually underestimate
the time and resources required for maintaining success in the longer term. Moreover,
success is more likely to come from pro-active, rather than reactive, responses. For
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example, the TWG initiative was a reactive response to the increasing level of conflict
between the various interested parties from the two stakeholder groups, but it is better if
partnership-based projects arise through anticipatory work rather than waiting until a
problem has arisen or deteriorated.

To date, the success of ICZM initiatives in the UK has been variable. Although there are
many examples of good practice in ICZM that the aquaculture industry can draw upon,
it should be noted that some ICZM initiatives have failed to achieve success. Four key
reasons for failure have been revealed by the extensive study conducted in the UK on
ICZM. First, there is a lack of long-term funding. Participative initiatives cost money,
and little progress can be expected if there is a dearth of funding provided. Second, and
partly because of limited funding, there has been a lack of involvement with
stakeholders. Despite the rapid increase in initiatives that have centred on promoting
involvement of stakeholders, many have had limited success in making a long term
difference in practice, especially in factoring information derived from stakeholders into
the formulation of policy. In particular, there has been a failure to fully engage local
communities (Fletcher 2003; McGlashan and Barker 2004).

From my own experience, there needs to be more effort focused on developing
methodologies that not only promote the initial involvement of participants, but also
sustain stakeholder participation. The participatory mechanisms used so far, such as
local coastal forums, may not be sufficient to achieve this sustained commitment. The
aquaculture sector needs to recognise this shortfall, and to try and improve the
continuation of stakeholder participation. Clear and achievable goals are one way to
help retain interest, along with a demonstration of transparent and democratic methods
on issues such as membership composition and rationale for set-up. Another suggestion
is the use of pilot case studies in which stakeholder participation plays a central part in
determining which form of governance best supports coastal aquaculture activity along
with the needs of other resource use and users. Also, consensus conferences (Kaiser and
Stead 2002) and stakeholder-led dialogue initiatives, focusing on the characteristics of
an area, its people, associated aquaculture activity and other resource users, could be
more widely implemented. Past experiences of consensus conferences have attracted
good media coverage, which can offer the opportunity to portray the industry in a
positive light. However, this can only be achieved with support from resources at the
local, national and international levels, along with the involvement of key actors and
players.

Third, there lacks a suitable legal framework for Member States to establish
participatory ICZM. For one thing, although the European Commission has issued
ICZM recommendations (which they hope to be implemented by Member States by
20006), thereisnolegalrequirementforMemberStates to set them up. As a result of this
‘soft-law’approach,thereis little incentive for governments to prioritise ICZM over
otherpolicyinitiatives If ICZMwereput on a statutory basis, we would see much more
urgentgovernmental action to establish and support them. Moreover, without statutory
status,participatoryformsof ICZM such as local coastal forums in the UK are weak in
the face of developers. Let me explain this point. Each of the local coastal forums
must have produced a management plan outlining the approach they wish to adopt to
implement, and the majority of the members of these forums have usually agreed (at
least in principle) to the content of the plan. However, as highlighted by McGlashan
and Barker (2004), because these management plans carry no statutory recognition, if a
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proposed development (for example, a business venture that could constrain
aquaculture production) conflicts with the management plan, the local authority would
find it very difficult to refuse permission for the development, and may even be open
to a legal challenge if it rejected the plan. It is this lack of statutory powers, either
forcing (or encouraging) all of the relevant stakeholders to participate, combined with
the frustration of trying to implement a voluntary management plan with no specific
funds, and a lack of sustainable funding, that is leading to low morale and high staff
turnover in coastal forums in the UK. This is contributing to a negative perception
about ICZM.

In the view of some critics, the problems with European marine aquaculture governance
are largely attributable to a lack of coherent and specific EU legislation for aquaculture,
combined with no overarching legislation for ICZM. These deficiencies arise because
many aquaculture issues are regulated by national legislation, which is influenced by a
number of horizontal Community Directives that can lead to competition distortions
among producers from different Member States (EC 2002b). The ‘Strategy for the
Sustainable Development of European Aquaculture’ (EC 2002b) compounds the
problem, in that Member States are invited to promote stakeholders’ participation in the
process of policy planning for aquaculture, yet it leaves incoherence in aquaculture
policies at the inter-governmental level. On the one hand, the Commission is pushing
the problem back to the industry and its Member States to be solved; yet, on the other
hand, the Commission is failing to clarify the legalities at the European level. It is clear
there is a need to simplify and better integrate the complex body of legislation that
influences aquaculture activities at the inter-governmental level, especially in relation to
the formulation, implementation and monitoring of different policies, and to ensure that
these policies complement those that exist, or are evolving, at the regional, national and
local levels (Stead 2003).

Fourth, there is an assumption, always implicit, and sometimes explicit, in ICZM theory
that stakeholder participation and the ecosystem approach are consistent with each
other, and indeed, that the one is a pre-condition of the other. This assumption is based
on the argument that the more people who are involved in decision-making about the
use of a resource, the more likely it is that that resource will be well-protected.
However, is this argument convincing? What is the empirical evidence that increasing
the extent of stakeholder participation will ensure that the ecosystem approach is
adopted?

10.4 Conclusion

In European aquaculture governance, there are elements of all three main modes of
governance: 1) the hierarchical mode, evident in the limited and somewhat incoherent
framework laid down at EU and Member State levels; 2) the free market mode, evident
in the forces of supply and demand which drive aquacultural producers; and 3) the
participative mode, evident in two forms: a) self-regulation; and b) ICZM. Because of
the deficiencies of each of the first two modes — the hierarchical mode suffers from
over-centralisation and inflexibility, while the free market mode suffers from a lack of
accountability — the participative mode is the best option to ensure sustainable
development of aquaculture. However, neither of the two forms of the participative
mode, self-regulation and ICZM, is adequate on its own. Self-regulation, while
excellent at the role of quality control over the industry, fails to take into account either
the claims of other marine resource users, or the ecological impact of aquaculture on the
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ecosystem. For its part, ICZM, while potentially designed to remedy both these failures
(the democratic deficit and the ecosystem deficit), has little commercial discipline to
offer the industry. My conclusion is that both self-regulation and ICZM are needed for
the effective governance of the aquaculture industry. Since, at present, self-regulation is
far more prevalent than is ICZM, the proper balance between them requires a great deal
more investment in ICZM during the next few years. Unless this occurs, there is a
danger that the EU will step in and introduce a much more severe strain of the
hierarchical mode of governance.
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CHAPTER 11
THE ROLE OF UK STATUTORY NATURE CONSERVATION AGENCIES IN
THE ENVIRONMENTAL GOVERNANCE OF FISHERIES
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Senior Fisheries Policy Officer and Sea Fisheries Liaison Officer, Countryside Council
for Wales, Bangor, Gwynedd, LL57 2LQ

Abstract

The subject of this chapter is the increasing role of statutory nature conservation
agencies (NCAs) in fisheries governance in the UK. There are three main sections: in
the first section, we set out the powers and responsibilities of UK NCAs in relation to
the designation of marine sites and the potential for them to be protected from fishing
activity. In the second section, we explain the wider strategic role of NCAs in helping to
shape future fisheries policy at European, UK, national and local levels. In the third
section, we discuss how effective NCAs are in fulfilling each of these roles, and what
the main obstacles are to improving their effectiveness.

11.1 Introduction

There is no doubt that the statutory nature conservation agencies (NCAs) are playing an
increasingly important role in UK fisheries governance, and, in this chapter, we explain
and evaluate this role. The Country Agencies — Countryside Council for Wales (CCW),
Scottish Natural Heritage (SNH) and English Nature (EN) — are the statutory wildlife
advisers to national governments: they deliver their statutory responsibilities for Great
Britain as a whole, and internationally, through the Joint Nature Conservation
Committee (JNCC) and are collectively known as the nature conservation agencies
(NCAs). CCW and EN are empowered by three main pieces of legislation: the National
Parks and Access to the Countryside Act 1949; the Wildlife and Countryside Act 1981
(amended by the Countryside and Rights of Way (CroW) Act 2000); and The
Conservation (Natural Habitats, &c.) Regulations 1994. SNH is empowered by the
Natural Heritage (Scotland) Act 1991 and The Nature Conservation (Scotland) Act
2004.

We divide the influence on fisheries governance of the work of NCAs into two
categories: statutory and strategic. The statutory work consists mainly in advice on
selecting, designating and managing marine sites, and on the effect which activities
could have upon the environment. This work can impact directly on fishing activities.
NCAs do not have powers to manage fisheries, but their designating authority does give
them substantial leverage over the way that other bodies manage fisheries. In section
two, we explain this statutory work, giving illustrations, and pointing out certain
difficulties faced by NCAs in carrying out these duties.

NCAs also give advice to governments (at international, national, and sub-national
levels); to the fisheries regulators; and to others on wildlife conservation including on
the potential environmental impacts of fishing activities. This is discussed in section
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three, where we explain the strategic work of NCAs, which is essentially their advocacy
role by which they seek to influence fisheries and environmental policy makers,
including politicians.

In section four, we evaluate how effective NCAs are in carrying out these two roles, and
we examine four ways in which their performance could be improved by removing legal
and political obstacles, and by plugging information deficits. We conclude by
summarising the findings of the chapter, and discussing five further issues that NCAs
might address in their role as marine environmental stewards.

11.2 Statutory role: Influence over fisheries governance in marine sites

The statutory work of NCAs that affects fisheries lies essentially in their powers in
relation to the designation of national — SSSIs (Sites of Special Scientific Interest) and
MNRs (Marine Nature Reserves) — and European marine sites — SACs (Special Areas of
Conservation) and SPAs (Special Protected Areas). Let us consider these sites in turn.

11.2.1 SITES OF SPECIAL SCIENTIFIC INTEREST (SSSIs)

The NCAs can designate SSSIs on land and along the intertidal zone for “special
interest by reason of its flora, fauna or geological or physiographical features” (JNCC
1996). Each individual site notification contains a list of activities “likely to damage the
special interest” (potentially damaging operations), and these include fishing activity,
fisheries management, marine life collection or alterations to fishery management
practice. SSSIs may encompass inter-tidal fisheries such as shellfish cultivation,
mechanical and hand gathering of shellfish (for example, cockles and mussels) and
netting for finfish. The amendment of the Wildlife and Countryside Act 1981 by the
Countryside Rights of Way Act 2000 (CRoW Act) (or The Nature Conservation
(Scotland) Act 2004) provides an assessment process that fisheries management
authorities have to undertake before permitting an operation that is likely to damage a
feature of the SSSI.

However, whilst the CroW Act requires a fisheries authority to seek assent from a NCA
before permitting a potentially damaging operation in a SSSI, a NCA cannot stop a
fishing activity within an SSSI unless it can serve notice on an ownetr/occupier. The
protection of SSSIs is limited, therefore, because management agreements/notices do
not apply to third parties and there is no provision to hold a fisheries authority
accountable for allowing third parties to act. An offence could only be committed by a
third party (such as a fisherman) if damage to a SSSI feature was intentional and the
feature was known to be within the SSSI. The difficulty of prosecuting third party
activity is further compounded by the public right to fish, because a fisherman could
argue he was exercising his right to fish.'

11.2.2 MARINE NATURE RESERVES (MNRs)

Seven MNRs were originally proposed by the NCAs in Great Britain (in the 1980s

" In common law, the public has a right to fish in the sea within the territorial waters of the UK unless an
individual has acquired exclusive rights or Parliament has restricted the common law rights of the public. The
public right extends to taking fish from the foreshore — the land between high and low water (CCW 2002).
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following enactment of the Wildlife and Countryside Act 1981) of which only 2 were
designated. The first to be designated was around Lundy Island in the Bristol Channel in
1986, and another around Skomer Island off the coast of South Wales in 1990. A further
proposal for Strangford Lough in Northern Ireland was added and designated in 1995.
However, the designation of these three MNRs took over 15 years because there was an
undertaking in Parliament that everyone would have to agree regardless of the nature of
the objection (the proposed Menai Strait MNR stalled for many years due to objections
from recreational anglers), and there was neither the political will nor the means to
overcome the objections received. A further hindrance to progressing the establishment
and management of the sites was the fact that no other authorities beyond the NCAs
held any responsibilities for promoting them. There was some control of fisheries in
MNRs, but only through fisheries legislation/byelaws instigated through the Sea
Fisheries Committees (SFCs).

11.2.3 EUROPEAN MARINE SITES (EMSs) — SPECIAL AREAS OF
CONSERVATION (SACs) AND SPECIAL PROTECTED AREAS (SPAs)

In 1992, the European Community adopted the Habitats Directive (EC 1992) to ensure
the conservation of habitats and wildlife by European Member States. One of the key
objectives of the Directive is the creation of a network of SACs across all the land and
sea areas of the European Union (EU). This ‘Natura 2000’ network of sites would
enable the conservation of a diverse range of habitats and species and would incorporate
the SPAs for bird species, designated under the 1979 Birds Directive (EC 1979). The
Conservation (Natural Habitats, &c.) Regulations 1994 (HMSO 1994) is a Statutory
Instrument that transposed the Habitats and Birds Directive into UK law. The NCAs
have been given authority under these regulations to designate SACs and SPAs in UK
waters.

While there have been many reviews of the impact of fishing on the ecosystem, the
NCAs commissioned the first work assessing the potential implications of fishing on
features of the 1992 EU Habitats Directive (Gubbay and Knapman 1999). By doing so,
they laid the way for considering how fishing might be governed in those sites in future.

Moves towards designating 45 EMSs under the Natura 2000 series have greatly
expanded the area of protection for marine conservation purposes in the UK as well as
in the rest of the EU (EC 2000; Owen 2004; Hernandez-Aguilar 2004). The recent
ruling following a case in the Waddenzee (ECJ 2002) has given legal backing to the
interpretation of fishing as a ‘plan or project’, which means that any fishery likely to
have a significant effect on the integrity of a site must be subject to appropriate
assessment. The implications for fisheries governance could be quite considerable, as a
precedent has been set for a precautionary stance.

While it is not the role of the NCAs to manage the fisheries taking place in the EMSs, as
the statutory advisors to Government and others on the implications for wildlife of
activities in the marine environment, their opinions must be acted upon by the
competent authorities. In the UK, a variet;/ of fisheries regulators act as competent
authorities according to their jurisdiction.” It is the responsibility of a competent
authority to undertake an assessment appropriate to a “plan or project” being proposed

2 ‘Competent authority’ means any Minister, government department, public or statutory undertaker, public
body or person holding a public office that exercises statutory powers (EN 1998).
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within a Natura 2000 site. This entails assessment of all new fisheries or changes to
current practices, including issuing permits or licenses when a fishery is reopened. The
competent authority has to take account of the advice of the NCAs and to ensure that no
significant deterioration of the favourable conservation status of the site will result. The
competent authority can impose restrictions on the practice to ensure that but the inte-
grity of the site is maintained.

11.2.4 CASE STUDIES

Since 2002, several Ministerial Orders have been requested by NCAs to prohibit
particular inshore fisheries in EMSs in England.’ For example, EN made a formal
request to the UK Department for Environment, Food and Rural Affairs (DEFRA) that
an Order be put in place to protect Eelgrass beds in the Solent EMS from cockle
dredging. EN presented evidence that the recent low level use of cockle pump scoop
dredges was causing damage to the beds (which are, in themselves, a feature of the
SAC, as well as providing an important food source for Brent Geese — a feature of the
SPA (DEFRA 2004). The prohibition (the Solent European Marine Site (Prohibition of
Method of Dredging) Order 2004) was thought to affect about five vessels using pump
scoop dredges. Inadequate fisheries management led EN to recommend this Ministerial
Order in the Solent. A SFC byelaw could be used to prohibit shellfish dredging in the
Solent, but because the byelaw making process can take a year to complete, a
Ministerial Order was required to provide necessary protection (DEFRA 2004). A
prohibition Order could be temporary and allow time for a SFC or the Environment
Agency (EA) to develop their own byelaw or allow an appropriate assessment to take
place.

In Wales, the Shellfish (Specified Sea Area) (Prohibition of Fishing Methods) (Wales)
Order 2003, under the Sea Fish (Conservation) Act 1967, was introduced to prohibit
hydraulic dredging for bivalve molluscs in Carmarthen Bay, off the South Wales coast.
The Order was introduced following a reasoned opinion by the European Commission
against the UK in 2002 in relation to the non-designation of Carmarthen Bay as an SPA
for the Common Scoter duck, and against the South Wales SFC (SWSFC) for not
carrying out an appropriate assessment before authorising hydraulic dredging for razor
clams (a third party was believed to have complained to the Commission). The Order
followed a long-running dispute between CCW and the SWSFC over the assessment of
the impact of hydraulic dredging for razor clams (a new fishery) in Carmarthen Bay.
Uncertainties and difficulties of implementing the requirements of the Habitats
Directive to ensure that hydraulic dredging did not have a significant impact on the
features of the Carmarthen Bay SPA, may have led to the reluctance of the SWSFC to
introduce further restrictions or undertake a costly impact assessment. The lack of
suitable local control led the Welsh Assembly Government to introduce an Order to
prohibit hydraulic dredging.

CCW could agree to this Order being rescinded if an adequate environmental
assessment took place and measures to control fishing were introduced to ensure that

3 Ministerial Orders can be made under section 5 of the Sea Fish (Conservation) Act 1967 in England and
Wales (section 5A of the Act permits Orders to be made for marine environmental purposes), and sections 3
and 15(3).
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the integrity of the site is maintained. (Note the Bay was designated an SPA for non-
breeding Common Scoter in 2003). However, in most fisheries in the UK there is an
inability to control effort or intensity of fishing effort, other than vessel size restrictions
and through opening or closing a fishery. This is an example where a feature of a site
may comfortably withstand light fishing intensity, the integrity of the site might be
compromised if fishing effort increases. Another example concerned scallop dredging in
an SAC in North Wales (Pen Llyn a’r Sarnau) where CCW advised the North Western
and North Wales SFC (NWNWSFC) to prohibit scallop dredging from a bay where,
although a low level of fishing would have been acceptable, the SFC were unable to
guarantee that only a low level of fishing would ensue.

SWSFC have sought advice on the implications of the Habitats Directive from both
DEFRA and the previous Government department, the Ministry of Agriculture,
Fisheries and Food (MAFF) since 1998, including answers to the following questions:

. Who pays for an assessment? (Developers (fishermen), or regulators
(government department /SFC)?)
. How far should an assessment go in the collection of primary ecological

information to support site designation? (This question reflects the dearth of
ecological information collected by statutory conservation bodies, despite the
sites having been submitted to the Commission for designation.)

The SWSFC were informed that the Environment Minister, Elliot Morley, was aware
that the rules were not as clear as they might be, but he asked for some consideration, on
grounds that this was a developing policy area. He hoped that more definitive guidance
would be available in the near future (SWSFC 2002).

The cost of, and responsibility for, marine impact assessments is not unique to the
fishing industry (PMSU 2004). Other marine industries, such as aggregate dredging, oil
and gas and wind farms, abide by the polluter-pays principle and the developer provides
the necessary information for the competent authority to decide whether the
development can proceed. Yet, in the case of the fishing industry, the lack of ownership
or exclusive rights to fish stocks or an area of seabed deters fishermen from paying for
an assessment, if others who have not paid are likely to benefit.

Offshore (beyond 12 miles), the NCAs have been instrumental in identifying
conservation sites. The first such site is the Darwin Mounds. The UK has been able to
secure protection of these sites, which require special provision in relation to the
European Common Fisheries Policy (CFP) (Clorley 2004). Offshore habitats
regulations are currently being drafted.

Itcan be seen that, while the NCAs do not govern any fisheries, through the introduction
of the Habitats Directive, and its subsequent EU interpretation and the Habitats
regulations, they have an increasing influence on how fisheries are managed within sites
of European marine nature conservation importance. Indeed, there is a growing
obligation to manage fisheries to accord with nature conservation interests (Eno 2004).
The fishing industry and regulators need to be aware that third party complaints to the
Commission can lead to quick and decisive action (such as the hydraulic dredging
prohibition in Carmarthen Bay). The implications of not preventing damage to site
integrity might also be considerable (for example, the UK government is currently
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subject to pre-infraction proceedings by the European Commission as a result of the loss
of the majority of the biogenic horse mussel reef communities within Strangford Lough
SAC, proceedings that may result in a very substantial fine. In this case, the fisheries
department is the competent authority.)

11.3 Strategic role: Influence over fisheries policies and initiatives of government,
the fishing industry and other agencies

Turning now to the strategic work of the NCAs achieved through advocacy, we examine
the influence that NCAs exert on fisheries policy at three levels of decision-making:
European and UK; devolved administrations; and local.

11.3.1 EUROPEAN AND UK LEVEL

At the European level, the NCAs have, increasingly over the last ten years, taken on a
greater advocacy role regarding fisheries and their governance, reflecting the growing
prominence in the EU of marine conservation and protection of marine wildlife and
habitats. For example, a considerable amount of time was spent influencing the 2002
reform of the CFP, by lobbying, replying to consultations, and engaging in key
meetings. A number of reports were commissioned to help stimulate different
approaches to fisheries governance (Symes 1998; Pope and Symes 2000; Symes and
Pope 2000; Symes et al 2002). The objective of the new CFP Regulation (EC 2002) has
moved towards managing the whole of the marine ecosystem, rather than just one
component (fish), acknowledging the impact of fisheries on the marine environment;
and resolving to control those damaging activities (Clorley 2004). This is known as the
ecosystem-based approach (EBA), the elements of which are set out authoritatively in
Table 11.1.

Many of the greening influences over EU fisheries policy that have been claimed by
environmental non-governmental organisations (ENGOs) resulted from a combination
of pressures exerted by both statutory and voluntary environmental bodies, involving
changes in public opinion and political will. The NCAs have certainly invested heavily
in influencing the development of more integrated fisheries governance (integrating
both stakeholder participation and environmental policies). For instance, EN
commissioned work on the EBA to fisheries management (Pope and Symes 2000;
Symes and Pope 2000), to determine how the EBA might be implemented. For its part,
CCW has worked with stakeholders from around the Irish Sea to develop the concept of
integrated fisheries management, by organising workshops and meetings. This work has
contributed to the development of Regional Advisory Councils (RACs) and particularly
to progressing the development of sub-areas within the North Western Waters RAC.
While the NCAs will not be members of RACs as such, they will act as observers and
monitor the RACs, and advise governments on whether they are applying an ecosystem
approach. NCAs may also play a more active role in the working groups and sub-area
discussions.
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Table 11.1. Twelve principles of the EBA (UN 2003)

UN Convention on Biological Diversity’s twelve principles of the EBA

1. The objectives of management of land, water and living resources are a matter of societal
choice.

2. Management should be decentralised to the lowest appropriate level.

3. The Ecosystem Approach should be undertaken at the appropriate spatial and temporal scales.

4. Recognising the varying temporal scales and lag-effects that characterise ecosystem process,
objectives for ecosystem management should be set for the long-term.

5. Ecosystem managers should consider the effects (actual or potential) of their activities on
adjacent and other ecosystems.

6. Recognising potential gains from management, there is usually a need to understand and
manage the ecosystem in an economic context. Any such ecosystem-management programme
should:

e reduce those market distortions that adversely affect biological diversity;
e align incentives to promote biodiversity conservation and sustainable use; and
e internalise costs and benefits in the given ecosystem to the extent feasible.

7. Conservation of ecosystem structure and functioning, in order to maintain ecosystem services,
should be a priority target of the Ecosystem Approach.
8. Ecosystems must be managed within the limits of their functioning.

. Management must recognise that change is inevitable.
10. The Ecosystem Approach should seek the appropriate balance between, and integration of,
conservation and use of biological diversity.

11.  The Ecosystem Approach should consider all forms of relevant information including
scientific and indigenous and local knowledge, innovations and practices.

12. The Ecosystem Approach should involve all relevant sectors of society and scientific
disciplines.

In 2003, following representation from the fishing industry, the British Prime Minister
instructed the Cabinet Office’s Strategy Unit to prepare a medium to long term fisheries
strategy for the UK. In 2004, the Strategy Unit published a report entitled Net Benefits:
A Sustainable and Profitable Future for UK Fishing (PMSU 2004). In addition to a
long-term strategy, the report emphasised the importance of bringing the industry and
other stakeholders into a partnership with government over management decisions. It is
noteworthy that officers from the NCAs were seconded into the PMSU’s core group to
channel and provide nature conservation input. A series of working groups were
organised following the publication of the report to agree on how the recommendations
could be implemented. The NCAs are represented on, and make a significant
contribution to, all of these groups, as well as to a full stakeholder group, the workings
of which will influence how the DEFRA Sustainable Fisheries Programme draws up the
government’s response to Net Benefits, which is likely to determine how fisheries
governance is to change in the UK.

Also, together with representatives from Government, the Association of SFCs, and a
scientific expert on bycatch, the NCAs sat on the UK Small Cetacean Response
Strategy Group set up in 2001. The aim of the strategy was to identify measures that
could be introduced to reduce small cetacean bycatch to below the target (1.7 per cent of
the population) set by the ASCOBANS Meeting of the Parties in 2000.* A consultation
paper was produced in 2003 but its recommendations were superseded by an EC (2004)
regulation which came into force in July 2004, and which included the mandatory use of
acoustic devices (‘pingers’) in specified bottom net fisheries.

4 ASCOBANS - the international Agreement on the Conservation of Small Cetaceans of the Baltic and North
Seas — is an annex of the Bonn Convention.
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11.3.2 DEVOLVED ADMINISTRATIONS: SCOTTISH EXECUTIVE
ENVIRONMENT AND RURAL AFFAIRS DEPARTMENT (SEERAD); WELSH
ASSEMBLY GOVERNMENT (WAG)

The second level of fishery policy decision-making at which NCAs exercise influence is
that of the so-called ‘devolved administrations’ in Scotland and Wales. In the case of
Scotland, improved markets for shellfish, the decline in offshore fisheries, and greater
consideration of the marine environment, have led to a review of the inshore sector.
SNH are members of the Scottish Inshore Fisheries Advisory Group (SIFAG), which
has been asked by SEERAD to develop a strategy for inshore fisheries, to include an
element of stakeholder management.’

In the case of Wales, in order to ensure a sustainable future for all Welsh fisheries, the
WAG intends to create an over-arching Welsh Fisheries Strategy that will cover
commercial sea and inland fisheries, aquaculture, and recreational fisheries. This
strategy will involve a statutory steering group of which CCW is a member, and a
stakeholder Advisory Group (comprising representatives of the sea fisheries sector).
CCW sit on the Welsh Fisheries and Aquaculture Strategy Groups (FASG)®, which has
already produced a component strategic action plan for the development of the Welsh
Fisheries and Aquaculture sector, the focus of which was “to develop a profitable and
sustainable Welsh fisheries industry” (WDA 2003). CCW also had input to the group
developing of A Strategy for the Recreational Fisheries of Wales’ (WAG 2003). CCW
thus ensures that wildlife conservation elements are considered in Wales, and it
particularly promotes those policies contained in its Sea Fisheries Policy (CCW 2003).

11.3.3 LOCAL LEVEL

The third level of fishery policy decision-making influenced by NCAs is the sub-
national or local level. Within Wales and England, this means influencing the SFCs. For
example, in 2002, the Skomer Advisory Committee’ instructed CCW and SWSFC to
investigate the desirability of establishing ‘no-take-zones’ (NTZs) within the Reserve,
where no removal of living material would be permitted. In addition to nature
conservation, CCW also recognised the potential benefits to fisheries of such no-take-
zones, and, since 2002, CCW and SWSFC have consulted widely with the local
community, fishermen and anglers. A draft byelaw was submitted to the SWSFC in
January 2004, which recommended a limited commercial pot fishery, and restriction of
boat and shore angling to specific areas.

This initiative followed two recent no-take-zones in England: St Agnes in North
Cornwall led by local shell-fishermen to test whether the viability of their fishery could
be improved; and Lundy MNR that resulted from a joint development between the
Devon SFC and EN for both fisheries and nature conservation purposes (Phil Coates,

> SIFAG provides advice on inshore fisheries matters to the Scottish Executive, and consists of 16
organisations, including 11 fishermen’s organizations, local authority representation, Scottish Natural
Heritage, Scottish Environmental Link, Seafish and Highlands and Islands Enterprise, as well as two
Executive agencies (Fisheries Research Services and the Scottish Fisheries Protection Agency).

8 FASG comprised industry representatives from the catch, aquaculture, processing and retail sectors, SFCs,
CCW and NGOs. It has just split into two component groups with overlapping membership.

7 Skomer Advisory Committee represents commercial, recreational, fisheries and educational interests, and
comprises about 60 members.
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SWSFC pers comm 2002). However, there has been a mixed reaction to a project to
develop a network of no-take zones around the Cornish coast, which is being driven by
Cornwall County Council and is backed by EN, the EA, sea fisheries bodies and other
sectors. The zones, inside the six-mile limit, are intended to maintain marine
biodiversity and improve fish stocks, and they could be either legally enforceable or
voluntary. Moreover, there was almost unanimous opposition to the setting up of a NTZ
at Whitsand Bay at a public meeting in November 2004 (Fishing News 2004:19).

11.4 Discussion: Evaluation of the effectiveness of NCAs in their environmental
influence on fisheries governance

We divide our discussion of NCAs’ effectiveness into their two main roles: statutory
and strategic.

11.4.1 STATUTORY

How effective are the NCAs in their statutory interventions with fisheries activities
through designation of protected marine sites? In our view, they are having an
increasingly marked impact on fisheries governance in the UK. An important element in
ensuring the effectiveness of the NCAs in relation to fisheries governance is in their
ability to work collectively. This was facilitated through the INCC, whose chair at the
time was Lord Selborne (who had chaired the House of Lords enquiry into the mid-term
review of the CFP), aided by the formation of an inter-agency Marine Fisheries
Working Group. This working group developed a work programme that was
accompanied by the appointment of dedicated fishery officers. It was the first time that
the NCAs had made a concerted effort to influence sea fisheries policies, and it was
undertaken as fishing was the most widespread activity in the marine environment, with
many fishing practices seen as unsustainable. The group’s work was a combination of
identifying the needs of marine wildlife, undertaking research on the effects of fishing
(for instance through EU funded studies on ghost netting and potting work — Eno et al
2001; Bullimore et al 2000; Kaiser et al 1996) and developing their reputation with the
fisheries sector from a scientific and policy perspective. The work of the NCAs’ group
gradually became more policy-focussed pending the reform of the CFP, as their written
and oral evidence was sought in response to fisheries consultations. At the same time,
the work of the individual agencies is being increasingly felt in their designation of
marine sites.

11.4.2 STRATEGIC

How effective are NCAs in influencing fisheries policy by their advocacy activity? This
is a more difficult question to answer, because it is notoriously hard to demonstrate
cause and effect relations in policy arenas, and in this particular policy arena, it is
especially hard to separate the effectiveness of NCAs from that of ENGOs. However, it
seems clear that NCAs have contributed significantly to the contemporary shift in
direction in European fisheries governance towards an EBA, and the integration of
environmental objectives into fisheries policy. Evidence to support this claim comes
from the CFP 2002 reform process which was heavily influenced by NCAs, along with
ENGOs, and which marked a turning point in the way in which European fisheries are
governed, from a single stock management strategy, to an EBA strategy. NCAs have
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also influenced thinking on the new RACs. Some of the points from the CCW-
commissioned study on integrated regional management of the Irish Sea (Symes et al
2002) have featured in Commission guidance on setting up RACs. Domestically, UK
decision makers are keen to involve the NCAs — indeed, they are sometimes the only
‘environmental’ organisation involved in fisheries strategy development (for instance in
DEFRA’s small cetacean bycatch strategy group). NCAs have also been closely
engaged in developing and implementing the national fisheries strategies of SEERAD
and WAG.

The UK political climate towards marine conservation has dramatically changed in
recent years as the UK has signed up to international agreements (such as the FAO
Code of Responsible Fishing) and conformed to new European fisheries (as a result of
the reformed CFP) and environmental framework legislation. The NCAs are now
formally part of UK and National Administrations’ fisheries governance strategies as
members of government decision-making groups, and they are formally consulted on
changes to technical regulations (including Statutory Instruments). There is a general
acceptance that fisheries management should take an EBA (fundamental to the reformed
CFP: EC 2002), and that the precautionary principle should be used where necessary.
The NCAs advise government on how the EBA can be applied to fisheries and the
implications of it, and when and where the precautionary principle should be applied.
Fisheries regulators appear keen to engage the NCAs to ensure that environmental
issues are considered adequately, not only as a matter of formality, but as a matter of
political necessity.

11.4.3 HOW COULD THE NCAs BE MORE EFFECTIVE?

There are four ways in which NCAs could be made more effective: by the removal of
legal constraints; the resolution of political obstacles; the availability of better marine
environmental information; and by a strengthening of the European network of fisheries
and nature conservation advisors.

11.4.3.1 The Removal of Legal Constraints

One of the most frustrating features of NCAs’ work in relation to fisheries is that they
often have to recommend drastic action — such as closing fisheries — to protect habitats
or species, because the competent authorities are legally unable to cut fishing effort.
There is an urgent need for a change in the law to enable SFCs to reduce fishing effort,
which would facilitate a win-win situation. The legal problem of how to deal with third
party violations of SSSI agreements must also be addressed. At present, third parties
cannot be prosecuted for damaging an SSSI, unless that damage was shown to be
deliberate, an anomaly that is compounded by confusion over the extent of the public’s
right to fish. Notifying the fishing industry of SSSI features susceptible to damage from
fishing operations could help to address such enforcement difficulties. For example,
following advice from EN, information on SSSI features susceptible to damage from
cockle hand gathering in Morecambe Bay was included in a NWNWSFC’s cockle and
mussel hand gathering permit scheme in 2003.

There is an urgent need for legal clarification on Natura 2000 site issues. For instance,
can Member States implement measures to protect Natura 2000 sites from fisheries
without the need for Commission involvement? It has been argued that Member States’
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obligations to manage fisheries to meet obligations under the Habitats Directive do not
fall within the remit of fisheries management, but under the environmental part of the
treaty (Owen 2004). If this is the case, then Member States could restrict fisheries in
Natura 2000 sites without the agreement of the Commission (Clorley 2004; Owen
2004). Another Natura 2000 issue arises out of the application of Article 6(2) of the
Habitats Directive (EC 1992), which is a general duty of care imposed upon competent
authorities to ensure that the activities they authorise do not threaten the integrity of a
Natura 2000 site. How will competent authorities monitor potential impacts of fisheries
in order to determine whether they threaten the integrity of the sites? In other words,
who is responsible for funding the required impact assessments?

The work of NCAs is also seriously hampered by the lack of legal ownership over, or
exclusive rights to use, marine resources, and the resulting difficulty of finding relevant
responsible parties against whom to take action for harm to the marine environment.
This is a major issue, currently being grappled by the PMSU and resultant Sustainable
Fisheries Programme, which is in favour of more property rights being established over
marine resources, with concomitant responsibilities, but the issue is complicated by the
public right to fish.

11.4.3.2 The Resolution of Political Obstacles

Until 2002, when the PMSU began to take an interest in fisheries management, NCAs
had long felt weakened because environmental issues in relation to fisheries
management had not been at the top of the UK political agenda. The feeling was that,
especially in Scotland, the government was more concerned about the fate of the fishing
industry than it was about the fate of the marine environment. However, whether the
PMSU initiative will shift the balance significantly in the environmental direction
remains to be seen, because the primary emphasis in the PMSU report (2004) seems to
be on ensuring a profitable industry (unlike the report from the Royal Commission on
Environmental Pollution, which categorically prioritises the heath of the marine
ecosystem over that of the fishing industry (RCEP 2004: para 10.78)). Another political
obstacle lies in the attitudes of other EU countries towards environmental issues of
fishing. For example, because of the political strength of fishing interests in Spain and
France, UK attempts to regulate offshore fisheries for marine conservation purposes,
such as reducing dolphin fatalities, face tough opposition. However, in the case of
Darwin Mounds, pressure came via the Habitats Directive, which trumps objections
from individual Member States.

11.4.3.3 The Availability of Better Marine Environmental Information

It is no secret that there is an information deficit with regard to the marine environment.
The knowledge that we possess about the way the marine ecosystem functions is very
patchy. Although we know quite a lot about some individual commercially valuable
species, we are especially ignorant about the population size and dynamics of many
protected species, such as cetaceans and basking sharks. We also lack information on
the distribution of habitats and species of key conservation importance (such as
elasmobranchs), and on the marine ecosystem and trophic webs: knowledge of which
would help us to determine how important commercially exploited fish (target and non-
target species) are to protected predators. The critical question is who will pay for all the
research necessary to plug these information gaps? Researchers at ICES (the
International Council for the Exploration of the Sea) are already fully stretched, and
without a massive increase in their resources, they would be incapable of undertaking
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the vast amount of increased work that would be required to fully understand the marine
ecosystem. But without this understanding, the attempts by NCAs to advance the EBA
in fisheries governance will be difficult.

11.4.3.4 The Strengthening of the European Network of Fisheries And Nature
Conservation Advisors

While there is a European network of nature conservation agencies — the European
Environment Advisory Council (EEAC) — there are very few examples of equivalent
agencies to the NCAs throughout Europe who advise on the effects of fisheries on
marine nature conservation interests. The UK NCAs established a European Nature
Conservation and Fisheries Advisory Network (ENCFAN), but many of the members
are not from equivalent bodies and include academics, independent consultants and
representatives from fisheries departments. ENCFAN has been used to share
information and ideas on European policy issues, and the UK NCAs have often
facilitated this exchange including the commissioning of a series of workshops
organised by the Institute for European Environmental Policy (IEEP) in the run-up to
the reform of the CFP (see Coffey, this volume). A strengthening of this network would
help facilitate exchange, and possibly coordination, of advice and policy messages
across Europe. Interfacing with RACs is an obvious area where this could bring
benefits.

11.5 Conclusion

Our conclusion has two parts. First, in summarising the findings of the chapter, we find
that the work of NCAs in influencing fisheries governance in an environmental
direction, takes two forms: statutory, which consists in designating protected sites,
thereby, where appropriate, restricting fishing activity immediately; and strategic, which
consists in influencing fisheries policy, thereby, where appropriate, restricting fishing
activity in the future. Both roles are important, but the latter is more difficult to
evaluate. We also identified several impediments, which prevent NCAs from playing an
even more effective role in fisheries governance, some of which can be addressed
speedily by governments.

Second, we suggest five issues that NCAs themselves might address. One issue is the
implementation of the EBA and the role of NCAs. The NCAs need to convince the
fishing industry and regulators that the EBA provides a fundamental delivery
mechanism for progress towards sustainable development rather than preservationism —
the latter being a commonly held view within industry. This has led CCW, NWNWSFC
and representatives of the fishing industry to develop a sustainable fisheries project in
North Wales to trial the application of the EBA to fisheries management. In addition to
an analysis of the economic, environmental and social elements of three fisheries
(mussel cultivation, potting and scallop dredging) there will be a comparative
investigation of the fisheries against the internationally agreed (United Nations
Convention on Biological Diversity (CBD)) twelve principles of the EBA (Table 11.1).
There are also moves to develop more integrated, multi-species analysis (under a new
project ‘Science for sustainable marine bioresources’ being sponsored by the Natural
Environment Research Council (NERC), DEFRA and SEERAD), and efforts to identify
meaningful indicators will help with predictive models and monitoring.
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Another issue is the potential tension (or even conflict of interest) that NCAs face in
simultaneously serving as judge of, and collaborator with, the fishing industry. Their
statutory role of designating protected sites pulls them in the direction of judge,
identifying the environmental harm done by fishing, but their strategic role of advocacy
pulls them in the direction of collaborator, working alongside fishers to arrive at a better
environmental outcome. Conflict could arise between these two roles, if, for example, in
its collaborative role, the NCA encouraged the industry to think that they were meeting
environmental requirements, but subsequently, in its statutory role, it informed them
that they were not. Such tension is faced equally by other bodies, such as the
Environment Agency, and it is likely to be resolved only b